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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

PAUL W NKLER and MARTY W NKLER,

Petitioners,
LUBA No. 96-094

FI NAL OPI NI ON

AND ORDER

)
)
)
)
VS. )
)
CI TY OF COTTAGE GROVE, )

)

)

Respondent .

Appeal from City of Cottage G ove.

WIlliam C. Carpenter, Jr., Eugene, filed the petition
for review and argued on behalf of petitioners.

David J. Gant, Cottage Gove, filed the response brief
and argued on behal f of respondent.

HANNA, Referee, participated in the decision.
AFFI RMED 10/ 06/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners appeal the city council's design review
approval of an eight-unit apartnment conplex in the City's R-
2 zone.
FACTS

This is the second tinme this proposal has been before

LUBA. In Wnkler v. City of Cottage G ove, 30 O LUBA 351

(1996) (Wnkler 1), we remanded the city's approval because
the findings did not address applicable criteria relating to
open space as required by Cottage G ove Zoning O dinance
(C&ZO) 18.12.110. We also sustained petitioners' assignnent
of error that there was not substantial evidence in the
record to support findings that the proposed devel opnent net
t he applicable open space requirenents. W nkler | at 357-
59.

On remand, the city council held a public hearing and
accepted new evidence into the record. The city council
then adopted supplenmental findings in which it found that
t he proposed devel opnent conmplies with CGZO requirenments for
recreational area, open space and off-street parking spaces.
The <city again issued design review approval for the
proposed apartnment conplex. This appeal followed.

CONTENTS OF THE CHALLENGED DECI SI ON
As an initial matter, the parties dispute whether the

city council incorporated a March 26, 1996, staff report
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into the challenged decision by reference. Petitioners
argue that no such docunent exists in this record, and so
such a docunent cannot have been incorporated into the
chal | enged deci sion. Petitioners' several argunents are
based on this initial assertion and so we address it first.
The suppl enental findings, approved by the city council
and signed by the council president, state in relevant part

t hat:

"The Staff Report submtted to the City Council,
dated March 26, 1996 is hereby adopted as
Council's supplenental findings in support of the
Council's decision to approve [design review for
t he proposed apartnment conplex]. Attached hereto
and by this reference incorporated herein [sic].
Said findings are as foll ows:

"[list of five findings]." Record 20.
Petitioners argue that since the record does not contain any
docunent entitled "staff report," the city's attenmpt to
incorporate a "staff report” fails. Petitioners also argue
that the city's listing of five specific findings limts the
scope of the incorporation to only the five |listed findings.

The record contains two copies of a nmenmo from the
pl anning director to the mayor and city council. The nmeno

sunmari zes our deci si on in W nkl er |, and makes

reconmendations to the council on how to proceed in response
to that decision. Record 16-19. The meno is dated March
26, 1996. The statenent in the findings that "[t]he Staff
Report submtted to the City Council, dated March 26, 1996

is hereby adopted as Council's supplenental findings[, and
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t hat it is aJttached hereto and by this reference
i ncorporated herein," is sufficient to allow a reasonable
person to understand that another docunent is incorporated
into the findings, and to identify the incorporated

docunent . Gonzalez v. Lane County, 24 Or LUBA 251, 258-59

(1992).

We disagree with petitioners' argunent that the City
limted the scope of its incorporation of the staff report
to only five specific findings, by Ilisting only those
findings imediately after stating that "[s]aid findings are
as follows." Such a Ilimtation would mke the clear
i ncorporation of the entire staff report unnecessary and
meani ngl ess. Additionally, we discern no clear intent by
the city council to adopt only the five listed findings.

This is not a case like Ellis v. City of Bend, 28 O LUBA

332 (1994), in which the challenged, one-page decision

i ncorporated "all of the findings in the hearings officer's

[ deci sion] consistent with this finding by the Conmm ssion,

and reject[ed] those findings inconsistent wth this
[finding]." Ellis, 28 O LUBA 333. The decision now before
us clearly i ncor por at es t he entire staff report.

Consequently, we consider the staff report as part of the
chal l enged deci sion when addressing petitioners' specific
chal | enges.

ASSI GNMVENT OF ERROR

Petitioners make one assignnment of error, arguing
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generally that the city's findings relating to recreational
space (CGZO 18.12.110), open space (C&ZO 18.12.070(B)), and
off-street parking spaces (C&GZO 18.12.130) are conclusory
and i nadequate.1?

Petitioners divide their one assignment of error into

o 0o A W N P

four subparts. We understand their first, third and fourth

1The cited provisions provide as foll ows:
CGZO 18.12. 110:

"An area or areas for usable open space and recreation purposes

shall be provided in nultiple-famly devel oprments. A m ni mum
of two hundred square feet of recreation area shall be provided
for each dwelling unit. The surface area of recreation

bui | di ngs, including swinmng pools and tennis courts, may be
i ncluded in conmputing the m ninmum size of the area. Recreation
areas shall not be less than thirty feet in any one dinension
and not nmore than ten percent of the area greater than five
percent in slope."

CGZO 18.12.070(B):

"For multiple-fam|ly residential structures the basic open
space area required per 'room count' shall not be |ess than
four hundred square feet. For each additional one-tenth of one
percent by which the building and structural coverage of the
| ot, except for garages, is reduced, the basic open space area
per 'room count' requirement may be reduced by one square foot.
In no event shall the required open space area per 'room count
be |l ess than two hundred square feet. "Room count' nmeans the
nunber of bedroons per dwelling unit nultiplied by the nunber
of dwelling wunits to be provided in a nultiple fanmly
residential structure."

CGZO 18.12.130, in relevant part:

"OfFf-street parking requirenments in an R-2 district shall be as
fol |l ows:

"A There shall be at | east one and one-half
permanently reserved parking spaces including
garages or carports on the site for each dwelling
unit. * * *"
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subparts to be essentially that the findings in the
chall enged decision do not adequately describe the
applicable criteria, identify the facts relied upon by the
city, or explain how those facts denonstrate conpliance with
applicable criteria for recreational area, open space and
off-street parking. Petitioners specifically challenge only
the fourth and fifth findings listed in the challenged
deci sion on these grounds. The fourth and fifth findings

provi de:

"4. The final approved site plan in satisfaction
of Sections 18.12. 110, 18.12. 070(b),
18.12. 130 provides:

" A recreation lawn area of 30 feet by
53.5 feet or 1,605 square feet in area
with a slope of 0 to 5 percent which is
| arger in area than the m nimum required
(18.12.110).

" O her lawn areas are in excess of 2,000
square feet in area.

" I n excess of 12,000 square feet of basic
open space, which is 3.75 tinme greater
than the mninmum (3200 square feet)
required. By [sic] section 18.12.070][.]

" The nodi fi ed site pl an neet s t he
requi renents of section 18.12.130 Of
Street Parking by providing 1.5 parking
spaces per aut o, and exceeds t he
Pl anning Commission[']s requirenent to
provide one (1) visitor parking spaces
per each three (3) dwelling units by
providing four (4) such spaces instead
of 2.67 or three (3) that is strictly
required.

"5. For the reasons cited above, Council finds
the nodified final approved site plan to be
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in conpl ete conpl i ance W th Secti ons
18.12. 110, 18.12.070(B), and 18.12. 130
respectively of the Cottage G ove Zoning
Or di nance. " Record 30-31 (enphasis in
original).

We have already concluded that the chall enged deci sion
properly incorporates the planning director's March 26, 1996
meno as the "staff report.” The chall enged decision also
incorporates by reference a site plan, which <clearly
identifies the dinmensions of the subject property, the
parking lot, the buildings and the areas on the subject
property that wll not be developed wth buildings or
parking lot.?2 Record 25. W need not determne the
adequacy of findings 4 and 5 standing alone, because when
viewed together with the staff report and site plan, the
chal l enged decision adequately describes the applicable
criteria, adequately denonstrates the facts relied on by the
city, and adequately explains how those facts show
conpliance with the applicable criteria.

The staff report states:

2Finding 3 in the chall enged decision states:

"The submitted nodified site plan which resulted from
application of Council and Planning Conm ssion conditions of
approval, nanely the approval of an eight-unit apartment with a
fifteen foot wide front yard setback, satisfies the mninum
requi renent of Section 18.12.110 of the CG&ZO. Said nodified
site plan is attached herein as Exhibit 'C and by this
reference incorporated herein." Record 20 (enphasis added).

Petitioners do not argue that the site plan was not incorporated into
the chal | enged deci si on.
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"The nmodified site plan which is the result of the
conditions of approval i nposed by both City
Council and the Planning Conm ssion provides in
excess of 3,450 square feet of usable |lawn area

12,809 square feet of open space, and a 15 foot
wi de front yard. Section 18.12.110 requires an 8-
unit apartnment devel opnent provide a mninum of
200 square feet of open space per dwelling unit
and recreation areas of not less than 30 feet in
any one dinension and not nore than ten percent of
the area greater than five percent in slope. The
approved site plan design provides a recreation
lawn area that is 53.5 feet by 30 feet or 1,605
square feet in area with a slope of 0 to 5
percent. This is larger than the m ni mum required
by Section 18.12.110. I n accordance with Section
18.12.070(B) of the Cottage G ove Zoning Ordinance
the m nimum required open space is 200 square feet
per ‘'room count', in this case for an 8-unit
apartnment house with two bedroons per dwelling
unit the mninmmrequired is sixteen (16) bedroons
times 200 square feet or 3200 square feet. The
approved site plan provides in excess of 12,000
square feet of open space or about 3.75 tinmes nore
than the mnimum required. In conpliance wth
section 18.12.130 of the Cottage G ove Zoning
Ordinance * * * the nodified site plan provides a
total of sixteen (16) parking spaces, or one (1)
more than required by ordinance * * * " Record
17-18.

These statenments adequately describe the applicable criteria
by citing the relevant code sections and summarizing their
requirenents. In conjunction with the site plan, these
statenents clearly identify the facts relied on by the city,
and explain how the city cane to conclude that the proposed

devel opnent conplies with the cited criteria. Heiller wv.

Josephi ne County, 23 Or LUBA 551, 556 (1992).

Petitioners mke a specific challenge to the city's

expl anati on of why the proposed apartnment conplex conplies
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with the off-street parking space requirenents of CGZO

18.12.130. The finding at issue states:

"The nodified site plan neets the requirements of
section 18.12.130 Of Street Parking by providing
1.5 parking spaces per auto, * * * " Finding No.
4, Record 21 (first enphasis in original, second
enphasi s added).

Petitioners point to the |anguage we enphasize, and
argue that the finding addresses how many parking spaces
"per auto" the site plan calls for, but does not address the
applicable criterion, which requires "at |east one and one

half * * * parking spaces * * * for each dwelling unit."

CGzO 18.12.130. (Enphasi s added). The city argues that
petitioners waived this issue, because they did not raise it
during the proceedings |leading up to our remand decision in

W nkler 1. Beck v. City of Tillanmbok, 313 Or 148, 153, 831

P2d 678 (1992) ("when the record is reopened, parties may
rai se new, unresolved issues that relate to new evidence
The logical corollary is that parties my not raise old,

resolved issues again."); MII Creek Gen Protection Assoc

v. Umatilla County, 88 O App 522, 526-27, 746 P2d 728

(1987). However, we have al so held that

"[u] nresol ved issues, which nmay be considered in a
| ocal government proceeding on remand, include * *
* issues that could not have raised in the first
appeal ." Louisiana Pacific v. Umtilla County, 28
Or LUBA 32, 35 (1994) (footnote omtted).

The case at hand falls squarely into this circunstance.
The decision adopted on remand states that the

"nodified site plan * * * resulted from application of
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Council and Planning Conmm ssion conditions of approval."”
Record 20. The staff report, which is also part of the
decision, clearly sets out conditions inposed on the
proposed apartnment conplex in the city's first approval, and
then concludes that certain of those conditions are
satisfied. Record 17-18. Such concl usions raise new i ssues
that could not have been raised in the first proceedings.
Petitioners did not waive this issue.

On the nerits, however, we disagree with petitioners
argument. We do not find the city's use of the word "auto"
instead of "dwelling unit" warrants a renmand. The city
argues that the record "clearly supports” a finding that the
off-street parking space requirenents are net. The city

points to the following statenent in the staff report:

"In conpliance wth section 18.12.130 of the
[CGzO] * * * | the nodified site plan provides a
total of sixteen (16) parking spaces, or one (1)
nmore space than required * * * " Record 18.

The nodified site plan referenced in this finding is a
di agram of the apartnment conplex as proposed and approved.
Record 25. It shows 16 spaces in an area | abel ed "parking,"
and states "Parking = 16 spaces.” I d. C&zZO 18.12.130
requires one and one half parking spaces per dwelling unit
inanmlti-famly conplex and the proposed apartment conpl ex
i ncludes eight dwelling units. Sinple arithmetic shows that
the code section at issue requires this eight-unit conplex

to have 12 parking spaces. The portions of the record to
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which we are directed show that the conplex wll have 16
par ki ng spaces. W believe the record "clearly supports” a
finding of conpl i ance W th this criterion. ORS
197.835(11) (b).

In petitioners' second subpart, they argue that the
city failed to address an issue they raised during the |ocal
proceedi ngs, by failing to state or clearly decide whether,
under CGZO 18.12.110, the space used to satisfy the open
space requirenment can also be used to satisfy the recreation
area requirenent. Petitioners argued before the city
council that it should require the open space and recreation
areas to be separate areas. We understand the second part
of petitioners' argunent to be that the proposed conplex
does not nmeet the open space and recreation area
requirenents if those areas are not allowed to overlap, and
that petitioners do not contend that the proposed conplex
does not neet the criterion at issue if the required open
space and recreation area can overlap. Petitioners
essentially argue to us that the city did not address the
issue of overlap in that it failed to mke a necessary
interpretation of the applicable code and, on that basis, we
shoul d remand.

The city points to a discussion anong sone nenbers of
the city council and the planning director as enconpassing
the required interpretation, or at |east as evidence of it.

We decline to accept a discussion in the m nutes, which does
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not include a decision by, or even a consensus anong,
menbers of the decision-mking body as an interpretation by
the local governing body. The city also argues that the
interpretation was inplicitly made by the approval, and that
the code | anguage is clear and unanmbi guous. The rel evant

code | anguage provi des:

"An area or areas for wusable open space and
recreation purposes shall be provided in mnmultiple-

fam |y devel opnents. A mninmm of two hundred
square feet of recreation area shall be provided
for each dwelling wunit. The surface area of

recreation buildings, including swi nming pools and
tennis courts, my be included in conputing the
m ni nrum si ze of the area. Recreati on areas shal
not be less than thirty feet in any one dinension
and not nore than ten percent of the area greater
than five percent in slope.” CGzO 18.12.110
(enphasi s supplied).

The enphasized | anguage unanbi guously allows "an area or
areas" to satisfy the requirements for "open space and
recreation.” The remainder of the text of this provision
does not express or suggest a requirenent that open space
and recreation areas be counted separately. Rat her, the
code provision sets mninmum square footage requirenents and
m ni mrum di nensions for "recreation areas,"” but not for open
space, suggesting that open space and recreation areas are
the sanme thing. The city's interpretation that CGZO
18.12.110 allows the required open space and recreation
areas to be considered in conbination is inherent in the way

the city applied the criteria. Al liance For Responsible

Land Use v. Deschutes Cy, 149 O App 259, P2d
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1 (1997).
2 The assignnent of error is denied.

3 The chal l enged decision is affirned.
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