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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
KI' M EVANS,
Petitioner,
VS.
LUBA No. 96-198

MULTNOMAH COUNTY,
FI NAL OPI NI ON

N N N N N N N N N N N N N N

Respondent , AND ORDER
and
ARNOLD ROCHLI N,
| nt ervenor - Respondent . )

Appeal from Miul t nomah County.

WIlliam C. Cox, Portland, filed the petition for review
and argued on behalf of petitioner.

Sandra N. Duffy, County Counsel, Portland, filed a
response brief. Laurie Craghead argued on behalf of
respondent.

Arnold Rochlin, Portland, filed a response brief and
argued on his own behal f.

HANNA, Judge; GUSTAFSON, Chief Judge, participated in
t he deci sion.

AFFI RVED 10/ 07/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals the county's denial of (1) a
conditional use permt for a nonforest dwelling in the
county's Commercial Forest Use Zone, and (2) a variance to
reduce the required building setback.
MOTI ON TO | NTERVENE

Arnold Rochlin, (intervenor) noves to intervene in this
proceedi ng on the side of the county. Petitioner objects to
t he notion. The motion to intervene is discussed in the
first assignnent of error, and is allowed.
FACTS

Petitioner proposes a nonforest dwelling on a 20-acre
parcel located in the county's Comrercial Forest Use Zone
The proposed dwelling is to be located on an "L" shaped
parcel approximtely 50 feet from both the north and the
west property lines.

Petitioner submtted her application on July 12, 1995.
On June 28, 1996 the county hearings officer signed a
deci sion denying petitioner's application because it failed
to conply with the standards of Miltnomah County Code (MCC)
11.15.2074(A) (1) and (4) and a variance criterion, MC
11. 15. 8505(A) (2). The decision was submtted to the clerk
of the Board of County Conm ssioners (comm ssioners) on July
3, 1996 and nmailed on July 11, 1996. It included a
corrected notice stating that the last day to appeal was

July 22, 1996, and that the decision would be reported to
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the comm ssioners on July 25, 1996.1 Petitioner appealed
the hearings officer's decision to the comm ssioners. On
July 25, 1996, the comm ssioners decided to hear

petitioner's appeal under Resolution 95-55, which requires a
de novo hearing of |and use appeals to the conm ssioners.?
On July 25, 1996, the comm ssioners notified petitioner of

their decision to consider the appeal and advised that the

0o N o o A~ w N Pk

review hearing would be conducted de novo as required by

1Because the county failed to serve notice of the decision on fourteen
of the 34 persons who testified, a corrected notice of decision was issued
extending the deadline to appeal fromJuly 13, 1996 to July 22, 1996.

2Resol ution 95-55 states, in pertinent part:

" 1. Until the Board takes action on a report from the
Pl anning Director, |and use appeals reported to the Board
after this Resolution is adopted will be conducted in

accord with the procedures set forth in Attachment A to
this resolution;

"2 The Planning director wll notify parties to appeals
about this change[.]

Attachnent A states, in pertinent part:

" 1. When an appeal ed decision is reported to the Board, the
Board shall set a date and tinme for the appeal hearing.

"2. The scope of review of each appeal shall be de novo, as
that term is used in Section 11.15.8270 of the Zoning
Code. The record established at the Hearings Oficer
level, as well as the Oficer's Findings and Concl usi ons,
shall be nmade available to the Board prior to the appeal
heari ng. The record shall also be available at the
hearing itself. However, the parties shall be permtted
to introduce new evidence (i.e. evidence not already in
the Record) relevant to the case during the hearing,
subject to the tinme limts set by the Board. Evi dence
can consist of oral statenments, witten reports, studies
or other docunments, photographs, slides and simlar
materi al .

"x % *x * %"
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Resol uti on 95-55.

At the review hearing before the conm ssioners,

i ntervenor appeared for the first tine. The conm ssi oners
determ ned that, wunder the county code, intervenor was a
proper party and had standing to appear. The comm ssioners

affirmed the hearings officer's decision, but nodified his
findings and conclusions, adopting those portions that did
not address the application of MCC 11.15.2052(A) (3)(c)(ii)
(the fourth assignnent of error) and the applicability of
Goal 5 (the fifth assignnent of error).

Thi s appeal foll owed.
PROCEDURAL ASSI GNMVENTS OF ERROR

Petitioner's first three assignnments of error allege
procedural errors that prejudiced petitioner's substantia
rights.
FI RST ASSI GNMENT OF ERROR

Petitioner argues that, under MCC 11.15.8270(FE)
i ntervenor was not a proper party before the conmm ssioners,
and therefore the conmm ssioners should not have considered
or relied on his testinmony and evidence in making their
deci si on. Addi tionally, petitioner argues that because
i ntervenor was not a proper party before the conmm ssioners,
he does not have standing to intervene in this proceeding.

MCC 11.15.8270(E) states:

"The Board may hear the entire matter de novo; or
it my admt additional testinmony and other
evidence wi thout holding a de novo hearing if it
is satisfied that the additional testinony or
ot her evidence could not reasonably have been

Page 4



» o s w N -

0 ~

10
11
12
13
14
15
16
17

18

19
20
21
22
23
24
25

26
27
28
29
30
31

presented at the prior hearing. The Board shall
i n maki ng such deci sion, consider:

"(1) Prejudice to parties;

"(2) Convenience or availability of evidence at
the tinme of the initial hearing;

"(3) Surprise to opposing parties;

"(4) The conpetency, relevancy and materiality of
t he proposed testinony or other evidence.”

Petitioner argues that MCC 11.15.8270(FE)

"requires 'new participants to present evidence
and the Board to find a good reason why they
failed to appear and participate earlier in the
process. There is no evidence directed towards
this standard nor any finding nade by the Board
that would justify the participation of and
subm ssion of new testinony by [intervenor] for
the first tine before the Board of Comm ssioners.

" * * * %

"The review process was altered by the Board to
favor opponents, i ncl udi ng [intervenor's],
participation in the appeal and substantially
prejudi ced petitioner. The respondent adopted
much of [intervenor's] testimbny and witten
argument as the basis for its order." Petition
for Review 14-15.

I ntervenor responds correctly that MCC 11.15.8270(E)
regul ates the content of materials that may be presented to
t he comm ssioners, and does not address standing before the
conm ssioners. Additionally intervenor explains that it is
MCC 11.15.8225(A)(2) that allows him to be a party to an

"action proceeding,” which is the type of proceeding at
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1 issue here.3
2 MCC 11.15.8270(E) does not prevent the conmm ssioners
3 from accepting evidence or argunent from intervenor at the
4 de novo review hearing. Because intervenor appeared bel ow
5 at the review hearing, intervenor has standing to appear at
6 LUBA. OAR 661-10-050.
7 The first assignment of error is denied.
8 SECOND ASSI GNMVENT OF ERROR
9 Petitioner argues that the comm ssioners took action on
10 issues that were not properly before them stating:
11 "The [comm ssioners] did not order review within
12 the ten day tine period allowed it by [MCC
13 11. 15. 8260(a), and therefore, the Hearings Oficer
14 deci sion becanme final with respect to any issues
15 not tinmely appeal ed.
16 "Only petitioner's Notice of Review was tinely
17 filed with the [comm ssioners]. It follows,
18 therefore, that the scope of review was limted to
19 those issues raised by petitioner in her Notice of
20 Review. The [comm ssioners] reviewed and reversed
21 the Hearings Oficer on issues that were not
22 appealed by petitioner to the detrinment of
23 petitioner.
24 "k X *x * %
25 "In this mtter, the decision of the Hearings
26 O ficer was submtted to the Board Clerk on July
27 3, 1996. The last day to appeal the decision or
28 order review by Board notion would have been July

3MCC 11.15.8225(A)(2) describes persons who are parties to an action
proceedi ng, and states:

"Ot her persons who denonstrate to the approval authority at its
hearing, under the Rules of Procedures, that they could be
aggrieved or have interests adversely affected by the
deci sion."
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13, 1996. Because of an error by the County
pl anning staff in delivering the notice, the | ast
day to appeal was extended to July 22, 1996.

Petitioner filed a Notice of Review on July 12,

1996. The [comm ssioners] did not J[o]rder a
review of the Hearings O ficer decision until July
25, 1996, after the extended ten day period for
appeal had expired. Nei ther the County Planning
Departnment, nor any opponent filed a Notice of
Review to appeal the Hearings Oficer decision.
Because the [comm ssioners were] not tinmely in
ordering review of the Hearing Oficer decision
and the County Planning Departnent did not appea

the Hearing Officer decision, the only timely and
effective appeal was the Notice of Revi ew
submtted by petitioner.” Petition for Review 15-
16.

Petitioner's argunent rests on the application of

19 11.15.8260(A), which states:

32 319, 325 (1990),

"Decisions of the Planning Comm ssion or the
Hearings Officer shall be final at the close of
business on the tenth day following submttal of
the witten decision to the Clerk of the Board
under MCC . 8255, unl ess:

"(1) A Notice of Review from a party is received
by the Planning Director wthin ten days
after the decision has been submtted to the
Clerk of the Board under MCC .8255; or

"(2) The Board, on its own notion, orders review
under MCC . 8265."4

MCC

In Forest Park Estate v. Miltnomah County, 20 O LUBA

33 of MCC 11.15.8260(A), and stated:>

"11.15."

we had occasion to consider the application

4n some instances the code and the parties onmit the first four digits
of the code. The four digits omtted in all references in this appea

are

SMCC 11.15.8260(A) has not been anended since Forest Park Estate v.

Mul t nomah County was deci ded.
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"Under MCC 11.15.8260(A), a planning conm ssion
deci sion beconmes final ten days after Dbeing
submtted to the county clerk, unless either of
two events occurs. One event is the filing of a
notice of review by a party within ten days after
the planning comm ssion decision is submtted to

the county clerk. MCC 11.15.8260(A)(1). The
ot her event is the board of comm ssioners ordering
review in accordance with MCC 11.15.8265. MCC
11. 15. 8265(A) (2) . I n cont r ast to MCC

11.15.8260(A) (1), there is no requirenment in MCC
11.15.8265(A)(2) (or MCC 11.15.8265) that a board
of comm ssioners' order of review be adopted
within ten days after the planning conm ssion
decision is submtted to the clerk. 8"

"6 x % Under this interpretation, after a
pl anning conmm ssion decision is filed with the
county clerk, it sinply cannot definitively be
determned to be final until ten days have el apsed
without the filing of a notice of review by a
party and the board of comm ssioners fails to
order review at its next neeting on planning and
zoning matters, or at the followng neeting, if
the board of comm ssioners specifically continues
the matter. * * *"

Petitioner has not denonstrated that the comm ssioners
i nproperly conducted its review hearing or that they took
action on matters that were not properly before them

The second assignnment of error is denied.
THI RD ASSI GNMENT OF ERROR

Petitioner contends that the comm ssioners' decision to
conduct a de novo review of the hearings officer's decision
deprived petitioner of the procedural protections of MCC
11.15.8270 as well as the due process protections of the
United States Constitution. Petitioner contends that she

was the only party to appeal the hearings officer's decision
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and that she requested the scope of review be |limted to the

record before the hearings officer. Thus, petitioner
reasons, the county was required to |limt the scope of
review as petitioner requested. Petitioner argues that

Resolution 95-55 is not the equivalent of |egislation and
cannot be used to alter the protections provided by MCC
11. 15. 8270.°6

The county responds:

"Petitioner clainms that [MCC 11.15.8270(E)] all ows
the [comm ssioners] to have a de novo hearing only
if evidence could not have been presented at the
prior hearing. * * * Wth this, Petitioner ignores
the sem -colon after the first de novo. The
[criterion] Petitioner relies on applies only to a
non-de novo hearing in which the [com ssion]
admts additional testinony. * * * The second
sentence requires only that, when deciding whether
or not to hold a hearing de novo, t he
[ commi ssioners] consider the factors that follow.

"% * * * *

"* * * The [comm ssion] cited MCC 11.15.8260 and
.8265 for its authority [to] review all issues on
the [commi ssioners'] own notion. * * * MCC
11.15.8270 provi des t he [ comm ssi on] W th

authority to hold a de novo hearing. The
Resolution serves as public notice that the
[commission] will hold all hearings de novo. * * *

On July 25, 1996, at a public neeting, the
[comm ssion] voted to hear the notion de novo.
* * * On August 7, 1996, Respondent also sent
Petitioner the NOTICE OF DE NOVO HEARI NG * * *
Furthernore, Petitioner participated in the August
7, 1996 hearing and was able to submt testinony
until Septenber 18, 1996, three weeks after the de
novo hearing.” County's Brief 15-16.

6MCC 11.15.8270(E) is set forth in full, in the first assignnent of
error.
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The county's explanation of its process in this case is
consistent with the process set forth in MCC 11.15.8270.
Petitioner has not established that the comm ssioners’
deci sion to conduct a de novo review hearing deprived her of
any procedural protection provided by MCC 11.15.8270.
Petitioner has not sufficiently devel oped for our review a
| egal argunment that she was deprived of the due process
protections of the United States Constitution, and we wll

not develop that argunment for her. Joyce v. Miltnomah

County, 23 O LUBA 116, 118, aff'd 114 O App 244 (1992);
Torgeson v. City of Canby, 19 Or LUBA 511, 519 (1990); Van

Sant v. Yamhill County, 17 Or LUBA 563, 566 (1989).

The third assignnment of error is denied.
SUBSTANTI VE ASSI GNVENTS OF ERROR

Petitioner argues in the fourth and fifth assignnents
of error that the county m sconstrued the applicable |aw
In the sixth and seventh assignnments of error, petitioner
contests the county's conclusion that petitioner failed to
carry the burden of proof necessary to establish that her
application nmet the applicable criteria. In the eighth
assignment of error, petitioner argues that denial of a
vari ance request is contrary to law and is not supported by
substanti al evidence in the whole record.

We review these assignnments of error mndful that the
burden of proof lies with the applicant.
FOURTH ASSI GNVENT OF ERROR

Petitioner argues that the county should have directly
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1 applied ORS 215.750(1)(c) and the identical inplenenting
2 rule, OAR 660-06-027(1)(d)(C rather than applying

3 county's nore restrictive |land use regulation that predated
4 the enactnent of ORS 215.750.7 Petitioner argues that

5 planning staff's reliance on Dilwrth v. Clackamas County,
6 30 O LUBA 279 (1996) to deny the application is m spl aced.
7 In Dilwrth we concluded that the county is not precluded
8 from regulating the establishment of dwel | i ngs

9 stringently than is required under ORS 215. 750. Petitioner
10 attenpts to distinguish this appeal from Dilworth
11 contending that ORS 197.646 was not raised in Dilworth but
12 is raised as the central issue here.
13 ORS 197.646 requires:
14 "(1) A | ocal gover nnment shal | amend t he
15 conprehensive plan and |and use regulations
16 to inplenent new or amended statew de
17 pl anni ng goal s, conmm ssion admnistrative
18 rules and |and use statutes when such goals,

TORS 215.750(1) provides, in relevant part:

"In western Oregon, a governing body of a county or its
designate may allow the establishment of a single-fanmly
dwelling on a lot or parcel located within a forest zone if the
| ot or parcel is predom nantly conposed of soils that are:

"x % % * %

"(c) Capable of producing nore than 85 cubic feet per acre per
year of wood fiber if:

"(A) Al or part of at least 11 other lots or parcels
that existed on January 1, 1993, are within a 160-
acre square centered on the center of the subject
tract; and

"(B) At least three dwellings existed on January 1,
1993, on the other lots or parcels."
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rules or statutes becone applicable to the
jurisdiction. Any anmendnment to incorporate a
goal , rule or statute change shall be
submtted to the departnent as set forth in
ORS 197.610 to 197. 625.

"k X * * *

"(3) When a | ocal governnment does not adopt
conprehensive plan or Iland wuse regulation
amendnents as required by subsection (1) of
this section, the new or anmended goal, rule
or statute shall be directly applicable to
the local governnment's |and use decisions.
The failure to adopt conprehensive plan and
| and use regulation anendnents required by
subsection (1) of this section may be the
basis for initiation of enforcenent action
pursuant to ORS 197.319 to 197.335."

The county responds:

"The County's regulation is the 'tenplate test'
delineated in MCC 11.15.2052(3)(c). A non-forest
dwelling in a CFU zone nust neet the standard of
five currently existing honmes within a 160 acre
square which is aligned with section lines and
which falls on the lot and at |east all or part of
el even other existing lots. MCC 11.15.2052(3)(c).
The adm nistrative rule and the correspondi ng ORS
215.750(1)(c) differ in that the lots and the
homes nust have existed on January 1, 1993, only
three homes are required, those honmes can be
anywhere on the eleven |ots, and the square can
have any orientation. OAR 660-06-027(1)(d)(C

"The statute relied on by Petitioner and the
Hearings Oficer to negate the County's 'tenplate
test,” ORS 197.646(3), states, 'Wien a |oca
governnment does not adopt conprehensive plan or
| and wuse regulation anmendnents as required by
subsection (1) of this section, the new or anended
goal, rule or statute shall be directly applicable
to the local governnment's Iland wuse decision.
Nothing in the statute says that the County's
ordi nance does not also apply."” Respondent ' s
Brief 18.
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We agree with the county that ORS 197.646 does not
preclude a |l ocal governnment from inposing a regulation that
is nmore restrictive than what is required by ORS 215.750

before that regulation is reviewed by Departnent of Land

Conservation and Devel opnent. G sler v. Deschutes County,
O OApp __, _ P2d __ (Septenber 10, 1997), slip op

7.
Mor eover, we disagree wth petitioner's inplicit

argunment that the county does not have authority to inpose
standards in addition to those set forth in ORS 215.750
ORS 215.750(1) introduces the tenplate dwelling standards,

stating "[i]n western Oregon, a governing body of a county

or its designate may allow the establishnment of a single

famly dwelling * * *." (Enphasis added.) The | anguage of
the statute provides for discretionary approval by the
governi ng body. This | anguage may be contrasted with the
commmon i ntroductory | anguage  of ORS 215.213(1) and
215.283(1), which states "the following uses nmay be
established in any area zoned for exclusive farmuse." ORS
215.213(1) and 215.283(1) do not nention discretionary

approval by the governing body. In Brentmar v. Jackson

County, 321 Or 481, 900 P2d 1030 (1995), the court expl ained
the application of the introductory phrases used in 215.213
and 215. 283:

"Under ORS 215.213(1) and 215.283(1), a county may
not enact or apply legislative criteria of its own
t hat suppl enent those found in ORS 215.213(1) and
215.283(1). Under ORS 215.213(2) and 215.283(2),
however, a county may enact and apply legislative
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criteria of its own that supplenent those found in
ORS 215.213(2) and 215.283(2)."

The court's rationale is based on the introductory
phrase in ORS 215.213(2) and 215.283(2) that refers to ORS
215.296(10) wherein counties are granted authority to
establish additional standards or inpose conditions to
insure conformance wth the addi ti onal standards. ORS
215. 750 establishes a simlar qualification when it states
"subject to the approval of the governing body." The text
and context of the statute establish that a county nay
i npose standards in addition to those in ORS 215.750. See
Li ndqui st v. C ackamas County, 146 O App 7, ___ P2d

(1997) (holding, in a nonfarm dwelling case, that if the
text and context of statute are conclusive, it is not
necessary to analyze | egislative history).

The fourth assignnment of error is denied.
FI FTH ASSI GNMENT OF ERROR

Petitioner argues that the county should have directly
applied Goal 5 and its inplementing rules rather than
applying the county's land use regulations that inplenent
Goal 5. Petitioner explains the history of the adoption of

the county's regul ations that inplenment Goal 5.

"In February, 1995, LCDC [the Land Conservation
and Devel opnment Conmm ssi on] i ssued reports
decl aring County Ordinances Nos. 797 and 801 anong
others, deficient as not neeting the requirenments
of Goal 5. In response to this, Miltnomah County
passed Or di nance No. 832 amendi ng Section
11.15. 6400 et seq. of the Ml tnomah County Zoni ng
Code. According to Ordinance No. 832, the County
readopted Ordinance No. 801, which included MCC

Page 14
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11.15. 6426. That provi sion established the

Si gni fi cant Envi ronment al Concern overl ay
districts and the SEC-h (wildlife habitat)
pr ovi si on.

"Ordinance No. 801 inplenmented the previously

adopt ed Or di nance 797 (the " West Hills
Reconciliation Report'). These standards, which
i ncl ude SEC- h (wildlife habi t at) st andar ds,
remai ned unacknow edged at all relevant tines
her ei n. It did not become effective until after
the application was subnmtted."8 Petition for

Review 31 (bold in original).

Addi tionally, petitioner contends that Ordinance No. 832,
was signed on Septenber 7, 1995 and did not becone effective
until October 7, 1995, after her July 12, 1995 application
was submtted. Petitioner alleges that because the county's
regul ations inplenenting Goal 5 were not acknow edged on the
application date, under ORS 197.625(3)(a) and (b) they were
not applicable to the application.

In its brief, the county responds that wunder ORS
197.625 both the county's regulations and the statew de
pl anning goals and inplenenting rules apply to an
application. The county contends that Ordinance 797 (West
Hlls Reconci l i ati on Report) and t he i npl ement i ng
regul ati on, Ordinance No. 801, were adopted in 1994, and
that ORS 197.625 does not preclude their being effective
before they are acknow edged.

The record is confusing as to what the county decided

with respect to Goal 5 issues and why it decided as it did.

8Unfortunately none of the parties reconciles the ordinance adoption
nunbers with the code nunbers.
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Initially the county staff report applied the SEC-h
provi si ons. The challenged decision adopts the county
counsel's report which explains the county's application of

its Significant Environnental Concern provisions:

"The County concurs with the analysis done by
[intervenor] in his submttal regarding this
i ssue. [IIntervenor] and [petitioner's attorney]
correctly note that the general criteria found in
MCC 11.15.6420 for the Significant Environnmental
Concern ( SEC) overlay is applicable to SEC
appl i cations. The reason that they did not do so
is that at the tinme of the application the SEC
code had been newy drafted. VWhen Staff began
applying the SEC code, they were not applying the
general criteria to the areas that had subdistrict
designations (eg. SEC-h [wldlife] * * *), 1i.e.
they did apply the general criteria to SEC overl ay
areas that did not have a subdistrict designation.
ok ok Since this application was processed, and
since the original staff report was witten, the
Staff has begun applying the general criteria to
ALL SEC applications, with or w thout subdistricts
and any new application would be required to neet
both the general and specific criteria.

"The application of the general SEC criteria could
be anticipated to provide additional reasons for
deni al of the application. Record 115 (Enphasis
in original).

The staff report includes both the applicant and staff
responses to each elenent of the West Hills Reconciliation
Report wildlife habitat standards and MCC 11.15. 6426. The

staff report concl udes:

"The application does not denonstrate that there
is a mninmmdeparture fromthe standards required
to allow the use because of physical limtations

Page 16
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to the 20 acre parcel."9 Record 70.

In sunmary, the hearings officer concluded that ORS
197.625 precluded application of MCC 11.15.6420 and
11.15. 6424, and determ ned that the application nmet the
requirenments of Goal 5 and the inplenmenting rules. On
appeal, the comm ssioners reversed the hearings officer's
Goal 5 conclusion, adopted the staff report, the county
counsel's menmp and the findings and conclusions contained in
letters submtted by intervenor dated Septenber 13, 1996 and
Sept enber 17, 1996.10 There is no indication that the
chall enged decision applies Goal 5 and the inplenenting
rules to the application.1l

To determine iif the <county applied the correct
standard, we nust determ ne which regul ations are applicable
to the application and whether the <city applied those
regul ati ons. We agree with the county that, under ORS

197. 625, both the county's regulations and the I|and use

SW¢ do not understand how the staff conclusion explains the county's
decision that the application does not neet the requirenents of MC
11.15.6426 and the West Hills Reconciliation Report wldlife habitat

st andar ds. Nonet heless, it is in part the basis for the challenged
deci si on.
10However, intervenor's September 13, 1996 letter does not make any

reference to or discuss Goal 5 issues.

1lpetitioner argues that only Goal 5 and the inplenenting rules apply to
the application. The staff report applies only the SEC-h elenent of MCC
11.15.6426. The hearings officer applied only Goal 5 and the inplenenting
rul es. The conm ssioners reversed that decision, and instead adopted the
staff report and other docunments that apply only MC 11.15.6400 and
11.15. 6426.
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goals and inplementing rules apply to the application.?1?
Under the county's charter and ordinance provisions, MC
11.15. 6400 and 11.15.6426, as adopted in Ordinance Nos. 797
and 801, becanme effective in 1994, before the application
was submtted on July 12, 1995.13 ORS 197.625(3)(a). Thus,
MCC 11.15.6400 and 11.15.6426, as adopted in Ordi nance Nos.

N~ o o~ W N R

797 and 801 are applicable to the application. We agree

120Rs 197.625(3) provides, in relevant part:

"(a) Prior to its acknow edgnent, the adoption of a new
conmprehensi ve plan provision or |and use regul ation or an
anmendnent to a conprehensive plan or |and use regul ation
is effective at the tine specified by local governnent
charter or ordinance and is applicable to land use
deci si ons, expedited land divisions and linted |and use
decisions if the anendnent was adopted in accordance with
ORS 197.610 and 197.615 unless a stay is granted under
ORS 197. 845.

"(b) Any approval of a land use decision, expedited |I|and

division or limted land use decision subject to an
unacknowl edged anmendment to a conprehensive plan or |and
use regulation shall include findings of conpliance with

those | and use goals applicable to the anmendnent.

"(c) The issuance of a permt wunder an effective but
unacknowl edged conprehensive plan or |land use regulation

shall not be relied upon to justify retention of
i nprovenments so pernitted if the conprehensive plan
provi sion or land use regulation does not gain

acknow edgment .

"* ox x x *x"  (Emphasis added.)

130RS 215.428(3) provides:

If the application was conplete when first submitted or the
applicant submits the requested additional information within
180 days of the date the application was first subnitted and
the county has a conprehensive plan and |and use regul ations
acknowl edged under ORS 197.251, approval or denial of the
application shall be based upon the standards and criteria that
were applicable at the time the application was first
subnmitted. (Enphasis added.)
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with petitioner that the anendnents to MCC 11.15.6400 and
11.15. 6426 adopted by Ordinance No. 832, which becane
effective on October 7, 1995, are not applicable to the
application. Because MCC 11.15.6400 and 11.15.6426, as
adopted in Ordinance Nos. 797 and 801 were not acknow edged
on the date of application, under 197.625(3)(b), Goal 5 and
the inplenmenting rules are also applicable to the
application. Consequently, failure to conmply with either
the county code provisions or the goal and rule provisions
would result in denial of the application. Because the
county denied petitioner's application wunder its code
provisions, it is not necessary for us to require the county
to evaluate the application under Goal 5 and the
i mpl enenting rul es. 14

The fifth assignnment of error is denied.
SI XTH ASSI GNMENT OF ERROR

Petitioner argues that:

"Respondent's finding that petitioner did not neet
the standards of MCC 11.15.2074(A)(1) 1is not
supported by and is contrary to substantial
evidence in the record.”™ Petition for Review 32.

Petitioner argues that the hearings officer incorrectly
relied on a dwelling site other than that chosen by
petitioner as having less inpact on nearby or adjoining
forest or agricultural |ands.

MCC 11.15.2074(A) (1) provides:

14w do not find any indication in the challenged decision that the
county applied Goal 5 and the inplenenting rules to the application.
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"The dwelling shall be |ocated such that:

"It has the least inpact on nearby or
adjoining forest or agricultural |ands and
satisfies the mninmum vyard and setback
requi rements of .2058(C) through (G ."15

Wth respect to this criterion, the conm ssioners
adopted as their own the hearings officer's findings:

"The Hearings Oficer finds that this criteria
requires that a dwelling or structure nust be
| ocated such that is has the |least inpact on
near by or adjoining forest or agricultural |and.

"The Hearings Officer finds that the proposed
dwelling, if it is located in the northwest corner
as requested by applicant, will not have the | east
i npact on nearby forest |ands because 50 feet of
the secondary firebreak would need to be | ocated
off-site, within adjoining forest |and. Al t hough
the Hearings Oficer has previously found that the
inmpact to this adjoining forest land fromthe fire
break would be mniml, there is clear evidence in
the record denonstrating that by locating the
dwelling in the central portion of the site, where
set back variances would not be required and where
all fire breaks could be accompdated on site,
that such placenent would have |ess inpact on
adjoining forest |and. Therefore, the Hearings
O ficer finds that this criteria has not been net.
Record 193 (Enphasis in original).

Petiti oner argues:

"The County's adoption of the Hearing's Oficer's
conclusion is fatally flawed for several reasons.

15For purposes of this proposal, MCC 11.15.2058(C) through (G requires
a 200-foot set back fromthe frontage on a county maintained road fromthe
centerline. Petitioner does not discuss whether she has net the setback
requi renents. However, petitioner does not dispute that the proposed
| ocation of the dwelling is approximtely 50 feet from both the north and
the west property Ilines. The county argues that, on this basis alone,
petitioner has not net the requirenments of MCC 11.15.2074(A)(1). Because
petitioner does not argue that she neets this criterion, it is not
necessary for us to make this determnation
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It presunes that l|ocating a hone in the centra
portion of the property exists as a reasonable
probability. Such is not the case and there is no
evidence in the record, clear or otherw se, that
woul d establish such an option exi sts
Uncontroverted evidence in the record directly
rebuts this presunption and thus contradicts the
conclusion.” Petition for Review 33.

Petitioner argues that the central property |location is
not desirable and should not be considered as an alternative
for reasons including that: (1) it is steeply sloped,
presenting significant concerns for site developnment; (2)
steeply sloped areas require a 100-foot fire break rather
than the 30-foot break required for |evel ground; (3)
renoving vegetation for a larger fire break could waste
trees that are growing on the site and would result in soi
instability; and (4) the home would be inpacted by
nei ghboring mning activities. Petitioner points to
numerous places in the record where she contends that she
rai sed these concerns with the county.

The evidence pointed to by petitioner that is relevant
to consideration of the adequacy of alternative sites
consists largely of reports ©prepared by ©petitioner's
consultants describing why potential central and south
alternative site locations are much |ess desirable than the
site chosen by petitioner. Petitioner's planning consultant
prepared several reports including a conprehensive 12-page
report to rebut the county's conclusion that the proposed
dwelling could be sited in an alternative | ocation. The

report includes an opening sunmary, stating:
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"Thi s report, in conbi nati on wi th ot her
information previously submtted on behalf of the
applicant, denonstrates that the dwelling |ocation
requested by the applicants is the only location
on the subject property that 1is suitable for

residenti al devel opnent, consi deri ng t he
configuration of the parcel, the slopes and
drainage features on the parcel, potenti al
interference with adjacent and on-site resource
uses, and mnimzation of fire hazards." Record
337.

The followng statenents taken from the evaluation of

central site alternative are representative of

consultant's evaluation of both site alternatives:

"Both alternative honmesites contain slopes in
excess of 30% and are adjacent to designated
sl ope hazard areas containing slopes in excess of

40% These steep slopes present significant
concerns regarding site devel opnent. In order to
construct a dwelling at either location a |arge
anount of cut and fill would have to occur, in

addition to the establishnment of excessive |engths
and heights of retaining walls. * * *

"The excessive slopes on the south, southeast and
sout hwest sides of these alternative honesites
require the extension of the primary fire break
100 feet, instead of 30 feet, from the structure.
The renoval of vegetation required by the primary
fire break, for such an extensive area, nmay
increase soil instability problems wthin the
sl ope hazard area, thereby increasing potential
threats to the honesite. An additional threat to
soil stability within this area is the existence
of drainage channels to the east and west of this
portion of the property.

"* * * The conbi nati on of drainage channels, steep
slopes and required vegetation renoval makes
alternative homesites within the central portion
of the site, not only hazardous, but inpracticable

due to soil disturbance and interference wth
forestry and m neral /aggregate resources.” Record
3309.
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Additionally, petitioner's architect concl udes:

"You have an opportunity to site your dwelling
down in the danp, dark hole or on the brow of a
sunny hill with a commanding southern view.
Obvi ously, those who presune to make this decision
for you have never wal ked on your property. | f
they had, there would be no question. You have
sel ected the only buildable site.” Record 327.

The county contends that the hearings officer
considered petitioner's evidence of the alternative sites
and found that the dwelling could be |ocated at an
alternative site.

As an initial point, petitioner appears to attenpt to
shift the burden to the county by alleging that the county
nmust have substantial evidence for its conclusion that
petitioner did not neet t he st andar ds of MCC
11.15.2074(A)(1). It is petitioner's burden to establish
t hat she neets the standards of MCC 11.15.2074(A)(1). It is
not the county's burden to establish that petitioner fails
to neet the standards of MCC 11.15.2074(A)(1). The Court of
Appeal s di scussed the difficulty in applying the substanti al

evi dence standard to a denial, explaining:

"When a | ocal governnment has denied a requested
| and-use change, the <concept of reviewing for

subst anti al evidence to sustain the denial
presents difficulties. In a |ocal | and- use
proceedi ng the proponent of change has the burden
of proof. Could not the |ocal governnent deny a

| and-use <change on the sole basis that the
proponent did not sustain his burden of proof
because his evidence was not credible? [If so, in
what sense woul d we be expected to say that denial
was supported by substantial evidence?
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"[ A] denial is supported by substantial evidence
within the meaning of ORS 34.040(3) unless the
reviewing court can say that the proponent of
change sustained his burden of proof as a nmatter
of law. "16 Jurgenson v. Union County Court, 42 O
App 505, 510, 600 P2d 1241 (1979) (Footnotes
om tted).

Petitioner has not shown that the dwelling could not be
| ocated at an alternative site. Thus, there is another
potenti al | ocation for the dwelling. Accordi ngly,
petitioner has not denonstrated that the standard, MCC
11.15.2074(A) (1), is satisfied as a matter of law. Lyon v.
Linn County, 28 Or LUBA 402, 406 (1994).

The sixth assignment of error is denied.
SEVENTH ASSI GNMENT OF ERROR
Petitioner argues that:

"Respondent's finding that petitioner did not neet
the standards of MCC 11.15.2074(A)(4) is not
supported by and is contrary to substantial
evidence in the record.” Petition for Review 36.

Again, petitioner appears to attenpt to shift the
burden to the county by alleging that the county must have
substantial evidence for its conclusion that petitioner did
not neet the standards of MCC 11.15.2074(A)(1). Again, it
is petitioner's burden to establish that she neets the
st andards of MCC 11.15.2074(A)(4).

MCC 11.15.2074(A) provides, in relevant part

"The dwel ling shall be |ocated such that:

160RS 34.040(3) requires substantial evidence in a wit of review
proceedi ng.
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" * * * *

"(4) Any access road or service corridor in excess
of 500 feet in length is denonstrated by the
appl i cant to be necessary due to physical
limtation unique to the property and is the
m ni mum | ength required[.]"

Wth respect to this criterion, the conm ssioners
adopted as their own the hearings officer's findings:

"In this case, an access road in excess of 500
feet is necessary due to the fact that the site is
more than 500 feet away from Skyline Boul evard.
The distance to Skyline Boulevard constitutes a
physical limtation unique to the property.

"Although this access road, in its present
condi tion, currently provides access to this
property as well as other properties beyond this
one, the question is whether the proposed |ength
of the access road is the mnimum |l ength required
to serve a dwelling on the site. The Hearings
Oficer finds that since the applicant could
|locate a dwelling in the <central or southern
portions of the site and thereby reduce the |ength
of the access road, the applicant has not
denonstrated that the access road is the mninmm
| ength required. Therefore, this [criterion] has
not been met." Record 194-95.

Petitioner argues again that the preferred |ocation for
the dwelling is in the northern corner of the property.
Petitioner then sets forth many of the sanme reasons as
di scussed in the sixth assignnent of error for arguing that
the other |ocations suggested by the hearings officer are
unt enabl e.

As we discussed in the sixth assignnent of error,
petitioner has not shown that the dwelling could not be
| ocated at an alternative site. There is another potential

| ocation for the dwelling. Accordingly, petitioner has not
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1 denonstrated that MCC 11.15.2074(A) is satisfied as a matter

2 of law 1d.

3 The seventh assignnment of error is denied.

4  ElI GHTH ASSI GNMENT OF ERROR

5 Petitioner argues that the county's decision that

6 petitioner did not neet the variance criteria of MCC

7 11.15.8505(A)(2) is contrary to law and is not supported by

8 substantial evidence in the whole record. 1’

9 MCC 11.15.8505 sets forth the ~county's variance
10 approval criteria. MCC 11.15. 8505(A) states, in pertinent
11 part:

12 "The approval Authority may permt and authorize a
13 variance from the requirenents of this Chapter
14 only when there are practical difficulties in the
15 application of the Chapter. A Mjor Variance
16 shall be granted only when all of the follow ng
17 criteria are met.

18 "x % *x * %

17petitioner states that she applied for a variance from firebreak and
setback requirenents discussed of MCC 11.15.2074(A)(2) which states, in
rel evant part:

"The dwelling shall be located such that:

"x % % * %

"(2) Forest operations and accepted farmng practices
will not be curtailed or inpeded[.]"

It appears from the text of petitioner's ar gument t hat,
notwi t hstandi ng petitioner's identification of MCC 11.15.2074(A)(2) as the
ordi nance that is the subject of this assignnent of error, it is actually
the second portion of MCC 11.15.2074(A)(1), nentioned in note 12 in the
sixth assignment of error that is the subject of this assignment of error.
W will address whether petitioner has nmet her burden with respect to
gaining a variance fromthe second portion of MCC 11.15.2074(A)(1).
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"(2) The zoning requirenment would restrict the use
of the subject property to a greater degree
than it restricts other properties in the
vicinity or district."

Petitioner argues:

"[1]n analyzing whether the zoning requirenment
requiring 200 foot setbacks restrict this property
to a greater degree than it does others in the
vicinity or district, rather than conparing the
subject property wth other property in the
vicinity or district, the respondent nade its
conpari son based upon anal yses of vari ous
| ocations solely within the boundaries [of] the
subj ect property. Such internal site evaluation
is not what the standard in MCC .8505(A)(2)
requires.

"x % *x * %

"Petitioner has clearly denonstr at ed t hat
enforcement of the 200 foot setback requirenent
woul d restrict the use of other property in the
area or district.

* * * * %

"Evidence in the record clearly denonstrate[s]
that the central portion of the site, the only
area that could potentially meet the 200 foot
set back standards on the entire property, is not a
viable alternative for a homesite. Therefore such
an area cannot be considered as an option, nor be
cited as a reason for denial." Petition for
Revi ew 41-43.

The county responds to petitioner's setback argunent

it nmust evaluate petitioner's property as a whole

33 respect to other properties in the vicinity, and that

34 staff
35 it di
36

report and hearings officer's decision nake clear
d so.

The chal |l enged deci si on concludes, with respect to

37 criterion:
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"Even though the Hearings Officer agrees that
| ocating the proposed dwelling in the northwest
corner of the site may be the npst suitable
|l ocation from a devel opnent st andpoi nt, t he
applicant has not provided substantial evidence in
the record denonstrating that by locating the
dwelling in the less suitable central portion of
the site where no variances would be required,
that such |ocation would restrict the use of the
property to a greater degree than it restricts
other property in the vicinity. Since it is
possible to locate a dwelling in the central
| ocation on the site wthout the variance and
since there is no evidence that such a |ocation
woul d be unduly restrictive, the hearings O ficer
finds that this <criteria has not been net.”
Record 30.

The ei ghth assignment of error is denied.

The county's decision is affirmed.



