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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON

R/ C PI LOTS ASSCCI ATI ON,
Petitioner,

LUBA No. 96-250

VS.

MARI ON COUNTY,

N N N N N N N N N

Respondent .

FI NAL OPI NI ON

THE BARNSTORMERS RC CLUB, | NC., AND ORDER

Petiti oner,
VS.
MARI ON COUNTY,
LUBA No. 96-256

Respondent ,
and

N N N N N N N N N N N N

JOHN LEKAS and TERRENCE KAY, P.C., )
)

| nt ervenor s- Respondent. )

Appeal from Marion County.

Norman R. Hill, Salem filed the petition for review
and argued on behalf of petitioners. Wth himon the brief
was Webb & Martinis.

Jane Ellen Stonecipher, Assistant County Counsel
Salem filed the response brief and argued on behalf of
respondent . Wth her on the brief was M chael J. Hansen,

County Counsel .

Terrence Kay, Sal em represented i ntervenors-
respondent .

HANNA, Referee; LIVINGSTON, Referee, participated in



t he deci si on.
AFFI RVED 10/ 02/ 97

You are entitled to judicial review of this Order.
Judicial review is governed by the provisions of ORS
197. 850.

~No ok, wWNE
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioners, in these consolidated appeals, appeal the
county's deni al of their separate applications for
conditional use permts to operate radio-controlled node
ai rpl ane parks on | and zoned for exclusive farmuse (EFU).
MOTI ON TO | NTERVENE

John Lekas and Terrence Kay, P.C., nove to intervene in
LUBA No. 96-256 on the side of the county. There is no
opposition to the nmotion, and it is allowed.
FACTS

Petitioners R/ C Pilots Association (Pilots) and the
Barnstormers RC Club (Barnstorners) each applied for a
conditional use permt to operate a nodel airplane park on
separate properties owned by persons not involved in this
appeal. Both properties are conposed predom nantly of high-
value soils, are considered high-value farm and under OAR
660- 33- 020, and are zoned EFU. In each case, petitioners
pl anned to lease a small portion of a property to operate
their respective nodel airplane parks.

Petitioners argued in separate proceedings before the
sane county hearings officer that they were entitled to
conditional use permts to operate their nodel airplane

par ks under Mar i on County Zoni ng Or di nance ( MzCO)
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136.040(V),1 which lists as a conditional use a park "owned
and operated by a governnental agency or nonprofit community
organi zation. "2

On COctober 7, 1996, the hearings officer issued an
order approving Pilots' application, based on the concl usion
that Pilots is a "nonprofit conmmunity organi zation" and that
Pilots need not own the |and underlying the park in order to
"own and operate" the park for purposes of MCZO 136. 040(V).
On October 16, 1997, the decision of the hearings officer
was presented to the board of county comm ssioners (county),
which voted to "call up" the decision for review3 On
Cct ober 22, 1996, the county issued a remand order, stating:

"* * * [Tl he [county] remands the application back
to the Hearings Oficer for reconsideration. This
reconsi deration shall be based on the record and
the eval uation based on past and current [county]

1The Marion County Zoning Code was renunbered shortly after Pilots
submtted its application. W follow the parties in using the current
secti on nunbers.

2MCZO 136.040(V) provi des that:

"The following uses may be pernitted in an EFU zone subject to
obtaining a conditional use pernmt and satisfying the criteria
in Section 136.050(A), and any additional criteria specified
for the use

Tx % % *x %

"(V) Parks owned and operated by a governmental agency
or nonprofit conmunity organization[.]

Tx % % % %"

3The record does not indicate that the October 7, 1996 decision was ever
i ssued to Pilots.
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interpretation [that] the definition of the term
"owned,' as used in Section [136.040(V)] of the
Marion County Rural Zoning Ordinance, shall have
the sanme definition as the term ' owners' contained
in Section 110.425 of the Mrion County Rural
Zoni ng Or di nance.
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"* * * [T he Hearings O ficer shall further define
and clarify whether the applicant, Salem R C
Pilots Association, truly qualifies as a non-
profit comrunity organization." Record 80.

Accordingly, the hearings officer reconsidered Pilots
application, and on Novenber 4, 1996, issued a decision
denying it. The hearings officer concluded that because
Pilots did not own the land, it did not meet the requirenment
at MCZO 136.040(V) that its park be "owned and operated" by
a nonprofit community organization. In addition, the
hearings officer concluded that because Pilots is not a
regi stered nonprofit corporation under state law, Pilots is
not a "nonprofit community organization" for purposes of
MCZO 136.040(V). The hearings officer then considered
Barnstornmers' application under the standard announced in
t he Novenber 4, 1996 Pilots' decision, and, on Novenber 15,
1996, issued an order denying Barnstormers' application
because it also did not own the land underlying its park,
and thus did not conply with MCZO 136. 040(V). 4

Both petitioners appealed the hearings officer's
decisions to the county. On Decenber 2, 1996, the county
affirmed the Novenmber 4, 1996 hearings officer's decision
regarding Pilots, adopting the hearings officer's Findings
of Fact, Additional Findings of Fact and Conclusions of Law

as its own. On Decenber 9, 1996, the county affirmed the

4Unlike Pilots, Barnstormers submitted evidence that it is a registered
non-profit corporation under state |aw.
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1 Novenber 4, 1996 hearings officer's decision regarding
2 Barnstornmers, adopting the hearings officer's Findings of
3 Fact, Additional Findings of Fact and Concl usions of Law as
4 its own.?>

5 These appeal s fol |l owed.

6 FIRST ASSI GNMENT OF ERROR

7 Petitioners argue that the county erred when it
8 concluded that ORS 215.283(2)(d), the statute on which MZCO
9 136.040(V) is based, prohibits as a mtter of |aw nodel
10 airplane parks on lands zoned EFU. 6 Petitioners rely on a
11 discussion in which a conmm ssioner made a statenment to that
12 effect:
13 "Chair Franke added that he does not have
14 obj ections to this use as |ong as people are good
15 nei ghbors and do not beconme a nuisance, but ORS

5In both cases the county expressly adopted the interpretations of the
hearings officer challenged in this appeal. Those interpretations thus
become the interpretations of the county. See Gage v. City of Portland,
319 O 308, 315, 877 P2d 1187 (1994). Unless stated otherw se, references
to the challenged decisions or the county's interpretations are to the
hearings officer's decisions or interpretations adopted by the county's
orders in each case.

60RS 215.283(2) states in material part:

"The foll owi ng nonfarm uses nmay be established, subject to the
approval of the governing body or its designate in any area
zoned for exclusive farm use subject to ORS 215. 296:

"x % % * %

"(d) Parks, pl aygrounds or comunity centers owned and
operated by a governnmental agency or nonprofit comunity
or gani zati on.

"x % *x * %"
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215.283(2)(d) has historically been interpreted

that it does not allow this.”" Record 26.
St atenent s made by i ndi vi dual deci si on maker s
expressing erroneous interpretations of law or legally

i nproper reasons for adopting a | and use decision provide no
basis for reversal or remand unless such statenments are
adopted in the final witten decision or findings supporting

the witten deci sion. Waker Associates, Inc. v. Clackanmas

County, 21 O LUBA 588, 591 (1991). Nothing in the
chal | enged deci sions concludes that, as a matter of |aw, ORS
215.283(2)(d) prohibits nodel airplane parks on EFU | ands.

The first assignment of error is denied.
SECOND ASSI GNVENT OF ERROR

Petitioners argue that the county erred in concl uding
that ORS 215.283(2)(d) requires the conditional use permt
hol der to own both the conditionally approved activity and
fee title to the land on which the activity is |ocated. The
chal | enged decisions were made under MCZO 136.040(V), not
ORS 215.283(2)(d). Nonet hel ess, we understand petitioners
to argue that because MZO 136.040(V) is the |ocal
codification of ORS 215.283(2)(d), the county cannot
interpret its Jlocal ordinance in ways contrary to the

statute it inplenents. ORS 197.829(1)(d).”

TORS 197.829(1)(d) states that:

"(1) The Land Use Board of Appeals shall affirm a |ocal
government's interpretation of its conprehensive plan and
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Petitioners argue that, although the phrase "owned and
operated" has never been interpreted with respect to either
MCZO  136. 040(V) or ORS 215.283(2)(d), the county's
interpretation is contradicted by the plain neaning and the
cont ext of both provisions of I aw. According to
petitioners, the phrase "owned and operated"” was included in
ORS 215.283(2)(d) solely to distinguish public and non-
profit parks from "private parks" allowed wunder ORS
215.283(2)(c) .8 Thus, petitioners reason that the term
"owned" does not refer to fee ownership of the Iand.
Rather, it refers to ownership of the "park," or activity
being all owed as a conditional use.

Petitioners also argue that the county's interpretation
is not supported by the context of its own ordi nance. The

chal | enged deci sions equate "ownership" for purposes of MCZO

| and use regulations, unless the board determ nes that
the I ocal government's interpretation

Tx % % *x %

(d) Is contrary to a state statute, |and use goal or
rule that the conprehensive plan provision or |and
use regul ation inplenments.”

8ORS 215.283(2) provides that:

"The foll owi ng nonfarm uses nay be established, subject to the
approval of the governing body or its designate in any area
zoned for exclusive farm use subject to ORS 215. 296:

"x % % * %

(c) Private parks, playgrounds, hunting and fishing
preserves and canpgrounds.

"x % *x * %"
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136.040(V) with the definition of "owner"” in MCZO 110. 425
which is a general definition for purposes of the entire
MCZO that limts the neaning of "owner" to possessors of fee
title.® Petitioners agree that the MCZO 110.425 definition
of "owner"™ is properly used in other sections of the MCZO
(for exanple, under MCZO 119.020, to limt persons who can
make conditional use applications to fee owners), but argue
that it makes no sense to distinguish between fee owners and
| easehol ders with respect to "parks"” under MCZO 136. 040(V).
According to petitioners, the schenme of both ORS 215.283(2)
and MCZO section 136 is to control the type of uses on EFU
| and, and hence limt inpacts on resource |ands. The i npact
of "parks" on resource lands is exactly the sane whether the
| and underlying the park is owned by a |easeholder or fee
owner . Petitioners <conclude that the <county's nore
restrictive reading of MCZO 136.040(V) to |limt "parks"
allowed on EFU lands to ones operated by the fee owner
m sconstrues t he statute t hat it i mpl enent s, ORS
215.283(2)(d), and is inconsistent with the purpose of the
county's zoning regulations. ORS 197.829(1).

Petitioners' reading of MCZO 136.040(V) is plausible,

but in no way denonstrates that the county's nore

9MCZO 110. 425 defines "owner" as:

"The owner of record of real property as shown on the | atest
tax rolls or deed records of the county, or a person who is
purchasi ng a parcel of property under witten contract."
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restrictive reading is contrary to ORS 215.283(2)(d). The
county is entitled to apply nore stringent |ocal criteria in
its ordinances to uses allowed under ORS 215.283(2) than is

stated in that statute. Brentmar v. Jackson County, 321 O

481, 497, 900 P2d 1030 (1995). Further, a county may
regul ate or define uses all owed under ORS 215.283(2) as |long

as it does not define those uses nore expansively than

permtted under state |aw. See Von Lubken v. Hood River

County, 104 Or App 683, 687, 803 P2d 750 (1990), adhered to

on reconsideration, 106 O App 226 (1991); City of Sandy V.

Cl ackamas County, 28 O LUBA 316, 320 (1994). At nost,

petitioners establish that the <county's interpretation
applies a nore restrictive definition than state |law. Doing
so is not contrary to ORS 215.283(2)(d). Nor is the
county's interpretation so inconsistent with the purpose of
its zoning ordinance as to be "clearly wong." Accordingly,
we are required to affirmthe county's interpretation. ORS

197.829(1); Goose Hollow Foothills League v. City of

Portland, 117 Or App 211, 217, 843 P2d 992 (1992).

The second assi gnnent of error is denied.
THI RD ASSI GNVENT OF ERROR

Petitioners argue that the chall enged decisions violate
petitioners' constitutional rights to equal protection under
the United States and Oregon constitutions. Specifically,
petitioners argue that the county's interpretation limting

"parks" allowed in EFU zones to ones operated by fee owners
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of the land discrimnates between two groups (| easehol ders
vs. fee owners) wthout a rational relationship to a

| egiti mate governnental purpose. Kawaoka v. City of Arroyo

Grande, 17 F3d 1227 (9th Cir. 1994).

Petitioners reiterate their argunents above that there
is no rational basis for distinguishing between |easehol ders
and fee owners for purposes of uses allowed in EFU zones.
In either case the inpact on resource land is identical
For this reason, petitioners contend that +the county's
interpretation bears no rational relationship to the purpose
of protecting | ands zoned EFU.

The challenged decisions found that the distinction
bet ween | easehol ders and fee owners created by the county's
interpretation bore a rational relationship to protection of
farm | and, because limting "parks" to fee owners would
di scourage proliferation of nonfarm uses on farm | ands.
Pilots Record 10-11; Barnstorners Record 16-17. On appeal
t he county suggests anot her rational basi s for
di sti ngui shi ng bet ween | easehol ders and fee owners:
requiring fee ownership of public parks on EFU | ands ensures
that, once established, the parks are nore likely to remain
open and not revert to a landlord who could take advantage
of the devel opnent for private rather than public benefit.
Respondent's Brief 5. Either justification provides a
rational basis for distinguishing between |easehol ders and

fee owners for purposes of allowing conditional wuses on
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| ands zoned EFU, and thus the county's interpretation does
not violate the Equal Protection Clause of the United States
Constitution.

Petitioners' related argunent under Article 1, section
20 of the Oregon Constitution (the privileges and immunities
clause) also fails to denmobnstrate error.10 The privileges
and imunities clause prohibits creation of classes anobng
citizens only when those classes are based on antecedent
personal or social status or characteristics. Ag West

Supply v. Hall, 126 O App 475, 478, 869 P2d 383 (1994).

Generally, when one can |eave or enter a statutory grouping
at wll, as one can with the class of fee owners, the
statutory classification is not one prohibited by the

privileges and immunities clause. Downt own  Communi ty

Association v. City of Portl and, O LUBA _ (LUBA No

95- 258, Septenber 4, 1996), slip op 16 (an ordinance
di stinguishing between owners of Jland along Ilight rail
transit streets and owners of land along transit mall
streets is not inproper class |egislation). Petitioners
have neither established that the class of "fee owners" is
closed to them nor that the county's interpretation is

based on ant ecedent per sonal or soci al st at us or

10Article 1, section 20, of the Oregon Constitution states:

"Equality of privileges and imunities of citizens. No | aw
shall be passed granting to any citizens or class of citizens
privileges, or imunities, which, upon the sane terns, shall
not equally belong to all citizens."
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The third assignnment of error is denied.
FOURTH ASSI GNMENT OF ERROR

As an alternative basis for approval, petitioners
contended bel ow that their proposed nodel airplane parks are
allowed as "private parks" under ORS 215.283(2)(c). MCZO
136.040(U), which is based on ORS 215.283(2)(c), differs
from that statute in prohibiting establishnent of new
private parks, but allow ng expansion of existing private

par ks. The county's or di nance
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follows in this respect OAR 660-33-120, which prohibits

establ i shnent of new private parks on high-value farm and.
The chal l enged deci sions determ ne that MCZO 136. 040( U)

rather than ORS 215.283(2)(c) controls, and that under its

ordi nance the county has no basis to approve the proposed

use as a new private park. Pilots Record 13; Barnstorners
Record 18. Petitioners argue that this determ nation
incorrectly applies land wuse regulations in Ilight of

Brentmar v. Jackson County, 321 Or 481, 900 P2d 1030 (1995),

and Lane County v. LCDC, 138 Or App 635, 910 P2d 414 (1996),

nodi fied 140 Or App 368, 914 P2d 1114 (1996), rev'd 325 O
569, _ P2d ___ (1997).

Petitioners' argument wunder both Brentmar and Lane
County is essentially that the county cannot conpletely
prohibit wuses allowed by ORS 215.283(2), i.e. that MCZO
136. 040(U) and OAR 660-33-120 are invalid to the extent they
prohi bit uses allowed by ORS 215.283(2). Petitioners filed

their brief before the Oregon Supreme Court issued its

opinion in Lane County, 325 O 569 (filed August 7, 1997),

whi ch reversed the Court of Appeals. In that opinion, the
Suprene Court held OAR 660-33-120 is valid "even if those
regul ati ons have the effect of prohibiting uses otherw se
perm ssi bl e under the applicable statute.™ 325 Or at 583.
Because MCZO 136.040(UV) inplenments and follows OAR 660- 33-
120 in prohibiting private parks on high-value farn ands, we

conclude that it too is wvalid, notwithstanding that it
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prohi bits a use allowed under ORS 215.283(2).

The fourth assignment of error is denied.
FI FTH ASSI GNMENT OF ERROR

Pilots argues that the county violated its procedural
rights when the county "called up" and remanded, w thout
notice or opportunity for hearing, the original decision of
the hearings officer approving the conditional use. Pilots
argues that nothing in the MCZO authorizes the county
sunmarily to call up a hearings officer's decision and
remand it wth instructions, al | wi t hout notice or
opportunity for hearing.

The county responds that its actions were authorized
under MCZO 122. 070, 11 whi ch provides:

"The [county] may call up any action of the * * *

Hearings O ficer in granting or denying [an
application]. Such action of the [county] shall
be taken at the neeting where notice of the
decision is presented. VWen the [county] takes

such action * * * [the] Hearings O ficer's records
pertaining to the [application] shall be submtted
to the [county] * * * and such call up shall stay
all proceedings in the sane manner as the filing
of a notice of appeal.™

Under MCZO 122.070, when the county "calls up" a
decision by a hearings officer it essentially initiates an

appeal to itself. Appeal to the county is governed by MCZO

11McZO 122.070 governs variances. However, under conditional use
provi sions at MCZO 119.080, the variance procedures for "calling up" and
consideration on appeal wunder MCZO 122.040 through MCZO 122.140 are
applicable to conditional uses.
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122.120(c), which states:

"The [county] shall review the action of the * * *
Hearings O ficer and may refer the matter back to
t he *okox Heari ngs O ficer for further
consideration, in which case the * * * Hearings
O ficer shall conduct further investigation if it
is deened advi sable and report its findings to the
[ county]. The [county] wmy sunmmarily, after
considering the application and appeal and finding
that the facts therein stated do not warrant any
further hearings, affirm the action of the * * *
Hearings O ficer and deny the appeal. * * *_ "

The county argues that its remand acti on was authori zed
under these provisions, which allow it to (1) call up the
deci sion, and then (2) sunmarily refer the decision back to
the hearings officer for further consideration, wthout
opportunity for a hearing. In any case, the county argues,
Pilots suffered no prejudice from this sunmmary procedure
because it was able to appeal the hearings officer's
deci sion on reconsideration, and argue to the county its
vi ew of the issues.

We agree with the county's reading of these provisions.
Pilots does not identify any provision in MCZO or el sewhere
that requires the county to provide notice that it is

calling up the decision of a hearings officer.12 MCZO

12The county's authority to “"call up" |ower decisions apparently stens
from ORS 215.422(1)(a), which allows a local government to review | ower

decisions on its own notion. ORS 215.422(1)(a) further provides that
"[t]he procedure and type of hearing for such an ** * review shall be
prescri bed by the governing body * * * " Nothing in that section or

el sewhere requires the governing body to provide notice that it is calling
up the | ower decision.
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122.120(c) does not require the county to hold a hearing
before it refers the decision back to the hearings officer

for reconsideration. Van Vel dhuizen v. NMarion County, 26 O

LUBA 468, 474 (1994). |In any case, we agree that Pilots has
not established that the county commtted any procedural
error which prejudiced Pilots' substantial rights. ORS
197.835(9) (a) (B).

The fifth assignment of error is denied.

We need not resolve Pilots' sixth assignment of error,
whi ch argues that the county erred in requiring it to be
regi stered as a nonprofit corporation under ORS chapter 65
in order to qualify as a "non-profit comunity based
organi zati on" under MCZO 136. 040(V). Pilots is required to
denonstrate conpliance wth each standard wunder MCZO
136. 040(V), and, we have concluded, the county correctly
determned that Pilots failed to establish the requirenent
that it be fee owner of the property underlying the nodel
ai rpl ane park. On appeal of a denial of a conditional use
application, the county need only establish the existence of

one adequate basis for denial. Baughman v. Marion County, 17

O LUBA 632, 636 (1989).

The county's decisions are affirned.
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