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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DAVI D LETT,
Petitioner,
VS.

YAVHI LL COUNTY, LUBA No. 97-008

N N N N N N N N N N N N N N N

Respondent, FI NAL OPI NI ON
AND ORDER
and
KATHERI NE DURANT and KENNETH
DURANT,
| nt ervenor s- Respondent. )

Appeal from Yamhill County.

Lynne A. Perry, Portland, filed the petition for review
and argued on behalf of petitioner. Wth her on the brief
was M I ler, Nash, Wener, Hager & Carl sen.

No appearance by respondent.

Richard H Allan, Portland, filed the response brief
and argued on behalf of intervenors-respondent. Wth himon
the brief was Ball Janik.

LI VI NGSTON, Adm nistrative Law Judge; GUSTAFSON, Chi ef
Adm ni strative Law Judge, participated in the decision.

REMANDED 10/ 15/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioner appeals a decision of the county board of
comm ssioners (county board) approving a conditional use
permt for a nonfarm dwelling on a 3.17-acre parcel
desi gnated Agriculture Forestry Large Holding (AFLH) and
zoned Agriculture Forestry/ 20 Acre District (AF-20).
MOTI ON TO | NTERVENE

Kat heri ne Durant and Kenneth Durant (intervenors) npve
to intervene on the side of the respondent. Kat heri ne
Durant was the applicant bel ow. There is no opposition to
the motion, and it is allowed.
FACTS

The application at issue in this proceeding was also

t he subject of Lett v. Yamhill County, O LUBA _ (LUBA

No. 96-051, COctober 7, 1996) (Lett I). As we stated in Lett
| :

"The subject property is a vacant 3.17-acre parcel

| ocated in the county's hill country and zoned
Agriculture/ Forestry Use (AF-20). The property,

which fronts on Breyman Orchards Road, is bordered
on the east by a two-acre nonfarm parcel with a
dwel I ing, and on the north and west by much | arger

parcels wth dwellings. Agricul tural uses
predom nate on surrounding properties, which are
zoned either AF-20 or Exclusive Farm Use (EFU-40)

and range in size fromless than two acres to nore
than 50 acres.

"In 1989, the former owner of the subject property
applied for a nonfarmdwelling. Testinony in that
proceedi ng established that no permts for nonfarm
dwel I ings on substandard [sized] lots in the area
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had been issued since at |east 1979. Materi al s
submtted by the applicant to the county in this
proceedi ng state that one |ot of record dwelling
was approved in 1994 on Section 3-3-33, Tax Lot
500-501. * * * Between 1979 and 1989, |arge
agricultural investnents totaling many mllions of
dollars were made, primarily in vineyards, in the
area of the subject property.

"The county approved the former owner's nonfarm
dwelling application based on the standards
applicable at that tinme, and this Board renmanded
t hat approval . Bl osser v. Yamill County, 18 O
LUBA 253 (1989).

"On July 7, 1995, intervenor Katherine Durant

applied for a nonfarm dwelling. Petitioner
objected to the application, and included as
attachnments to his letter sone, perhaps all, of

the file generated in Blosser, supra. * * * The
county planning director denied the application,
and Ms. Durant then appealed to the board of
county conm ssioners. On Decenber 15, 1995, M.
Durant submtted a listing of tax |lots, apparently
in the vicinity of the subject property, including
the names of their owners and the property size
current use, tax deferral status and soil types. *
* * She also submtted a map that identifies the
subj ect property and indicates which substandard-
sized lots have dwellings and which do not, within
a marked circle that is stated to have a radius of
approxi mately one-half mle. * * *,

"Based on this new information, the staff report,
i ssued on January 4, 1996, recomrended approval of
t he application, 'because approval would not alter
the stability of the existing |land use pattern in
the area.” * * * Staff prepared another map that
covers a sonewhat Jlarger area and shows (1)
substandard parcels w thout dwellings where there
can be no dwellings because of the soil types; and
(2) substandard parcels wthout dwellings where

dwellings are either 'potential' or 'potential
with conplications.' * * * After a hearing, the
county comm ssi oners vot ed to approve the
application.”™ Lett I, slip op 5-6 (footnotes and

citations to record omtted).
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Foll ow ng our remand in Lett |, the county gave notice

identifying the issues to be considered as follows:

"1) \Whether nonfarm dwellings can be built on
| ots or parcels 20 [acres] or larger within a
1/2 mle radius of the subject property.

"2) \Whether Tax Lot 4304-1600 is a potential site
for a nonfarm dwel ling.

"3) \Whet her Tax Lot 4304-1700 will remain
ineligible [for] a nonfarm dwelling for a
term that is reasonable for purpose of the
stability analysis of YCZO 403.03(E)(4).

"4) In light of evidence submtted in the prior
County proceeding and any new evidence
submtted with regard to |Issues 1-3, whether
the proposed dwelling will conmply with the
stability standard of YCZO 403.03(E)(4)."1
Record 223.2

After public hearings on Decenber 4 and 18, 1996, the
county board voted to approve the application on Decenber
30, 1996. This appeal foll owed.

ASSI GNMVENT OF ERROR
A Scope of Review

The scope of our review in this appeal does not include

i ssues that were resolved in Lett 1. Beck v. Tillanmook
County, 313 O 148, 831 P2d 678 (1992). Al t hough ORS

1The county ultimately concluded that neither Tax Lot 4304-1600 nor Tax
Lot 4304-1700 are susceptible to developnment wth nonfarm dwellings.
Petiti oner does not challenge that conclusion, which resolves the second
and third issues in the county's notice.

2Citations to the record on renand are to "Record ___. Citations to the
record in Lett | are to "Record A___."
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197.763(7) permts a party to raise new issues which relate
to new evidence or testinony admtted during the proceedi ngs
on remand or the "criteria for decision-mking which apply
to the matter at issue,"” we may not consider issues that a
party could have, but did not, raise in a prior appeal.
Beck, 313 Or at 153.

Here, as in Lett |, petitioner assigns error to the
county's determ nation of conpliance with YCZO 403. 03(E) (4),

whi ch provides:

"The dwelling wll not materially alter the
stability of the overall |and use pattern of the
ar ea. In determ ning whether a proposed nonfarm
dwelling will alter the stability of the overall

| and use pattern of the area, the cunulative
i mpact of nonfarm dwellings on other lots or
parcels in the area simlarly situated shall be
consi dered. "3

In Sweeten v. Clackamas County, 17 Or LUBA 1234 (1989),

we described the three-step approach that nust be taken in
determ ni ng whether a nonfarmdwelling will materially alter
the stability of the overall |and use pattern in the area of
a particul ar property:

"First, the county nust select an area for
consi der ati on. The area selected nmust be

3YCzZO 403. 03(E) (4) rephrases OAR 660-33-130(4)(a)(D), which provides:

"The dwelling will not materially alter the stability of the
overall land use pattern of the area. |In deternining whether a
proposed nonfarm dwelling will alter the stability of the |and

use pattern in the area, a county shall consider the cunmul ative
i mpact of nonfarm dwellings on other lots or parcels in the
area simlarly situated."

Page 5
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reasonably definite including adjacent |and zoned
for exclusive farm use. Second, the county nust
exam ne the types of uses existing in the selected
ar ea. In the county's determ nation of the uses
occurring in the selected area, it my exam ne | ot
or parcel sizes. However, area |lot or parcel
sizes are not dispositive of, or even particularly
relevant to, the nature of the uses occurring on

such | ots or parcels. It is conceivable that an
entire area my be wholly devoted to farm uses
notw t hstanding that area parcel Sizes are
relatively small. Thi rd, the county nust

determ ne that the proposed nonfarm dwelling wll
not materially alter the stability of the existing
uses in the selected area."” 1d. at 1246.

In Lett I, petitioner mde three subassignnments of
error, each addressing one step of the Sweeten analysis:
(1) the county failed to make findings adequate to explain
why it limted the "area for consideration” to a one-half
mle radius around the subject property; (2) the county
failed to make adequate findings presenting a clear picture
of the balance of wuses conmprising the existing |and use
pattern in the area or the stability of the pattern; and (3)
there was not substantial evidence in the record to support
a conclusion that the cunulative inmpact of approving the
nonfarm dwel | i ng would not materially alter the stability of
the overall |and use pattern of the area. Wth respect to
(1), we concluded petitioner had failed to raise the
appropriate area for consideration as an issue bel ow and had
therefore waived it under ORS 197.763(1). Petitioner made
three argunments in support of (2): first, it was inpossible

to determne which, if any, of the 35-40 dwellings wthin
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the selected area were nonfarm dwellings and which were
farmrelated dwellings; second, it was inpossible to
determ ne what farm uses were occurring other than on the
nine parcels identified as being used for vineyards and
orchards; and third, no land use was described for many
other parcels in the area, including those greater than 20
acres in size. We responded to the first argunment by
stating, "In this case, petitioner does not explain, and we
do not see, why it is pertinent which dwellings are farm and
which are nonfarm" Lett |, slip op at 15-16. We responded

to the second argunent by stating:

"Information as to the particular farm use on each
parcel in the area is pertinent because, as the
parties recognize, it may indicate the ampunt and
nature of farmrelated capital investnment on that

parcel, and that, in turn, may help to determ ne
the degree of commtment to continued farm use,
which itself bears on stability.” Lett I, slip op
at 16.

We responded to the third argunent by requiring that the

county consider the cunul ative inpacts of

"existing nonfarm dwellings (including the one
apparently approved in 1994 on Section 3-3-33, Tax
Lot 500-501) and the proposed nonfarm dwelling on

these lots or parcels, as well as on lots or
parcels smaller than 20 acres.” Lett I, slip op
at 17.

Wth respect to (3), we agreed with petitioner that
there was not substantial evidence that only two parcels in
the identified area were eligible for nonfarmdwellings. In

particular, we agreed that there was not substantial
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evidence in the record to support the conclusion that Tax
Lots 1600 and 1700 had no potential for a nonfarm dwelli ng.
Based on the |limted evidence identified by petitioner to
support his contention that a Phylloxera infestation
threatened to wi pe out the large capital investnent required
to develop vineyards, we rejected his challenge to the
county's conclusion that |ots presently in vineyards would
not be used for nonfarm dwellings because of that
investnment. Finally, we concluded that because the county's
elimnation of all parcels greater than 20 acres was based
on a flawed application of the "simlarly situated"
st andard, no purpose would be served by addressing
petitioner's final challenge to the county's concl usion that
permtting the proposed nonfarm dwelling would not
materially alter the stability of the overall ||and use
pattern of the area.

A di spute over the appropriate scope of the proceedi ngs
on remand and the scope of our review pervades the argunents
of the parties. At |east part of the dispute is fueled by
an inconsistency in our opinion in Lett I. As noted above
YCZO 403.03(E)(4) expressly requires that in determning
whet her a proposed nonfarmdwelling will alter the stability
of the overall |and use pattern of the area, the county nust

consi der the cumul ative inpact of nonfarm dwellings on other
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lots or parcels in the area.*? In view of the code
requirenent, we erred in stating that petitioner had failed
to show that it was pertinent which dwellings within the
selected area were farm and which were nonfarm However,
despite this msstatement, we correctly instructed the
county to consider the cunmulative inpacts of existing
nonfarm dwel |l i ngs and the proposed nonfarm dwelling on |ots
or parcels in the selected area. That cannot be done
w thout determning which existing dwellings wthin the
sel ected area are nonfarm

Petitioner argues that in determning which lots are
simlarly susceptible to the devel opnent of nonf arm
dwel lings, as directed in Lett |, the county nust consider
whet her, in the future, sone lots my be devel oped with |ot-
of-record dwellings or replacenent dwellings and sone
existing dwellings may be converted from farm to nonfarm
use. I ntervenors respond that because petitioner failed to
raise the possibility of such developnent in Lett |, he is
precluded from doing so now. >

Petitioner's second subassignnment of error in Lett |

chal l enged the county's findings regarding existing uses on

4Thi s requirement was not discussed in Sweeten

5The county permitted the introduction of evidence concerning |ot-of-
record dwellings, replacenent dwellings and dwelling conversions and nade
alternative findings based on that evidence, but indicated that it
considered these issues beyond the scope of our remand order in Lett |.
Record 6, 18-19, 23.

Page 9



1 three grounds, described above, which did not include the
2 county's failure to consider the potential for lot-of-record
3 dwellings, replacenent dwellings or the conversion of farm
4 dwellings to nonfarm dwellings. Although we instructed the
5 <county to consider on remand the cunulative inpacts of
6 existing nonfarm dwellings, including a lot-of-record
7 dwelling that had been approved, we did not instruct the
8 county to consider the inpacts of potential |ot-of-record
9 dwellings or replacenent dwellings or the conversion of farm
10 dwellings to nonfarm dwellings.
11 Petitioner's third subassignnment of error in Lett |
12 also did not nention potential |ot-of-record dwellings,
13 replacenent dwellings or the conversion of farmdwellings to
14 nonfarm dwellings.® Petitioner did nention "the changes to
15 the nonfarm dwelling criteria in 1993," but only in the
16 context of ORS 215.284. Petition for Review (Lett 1) 3, 23.
17 Petitioner is correct that the central issue before
18 LUBA on appeal in Lett |, and the county on remand, was
19 "whether the proposed dwelling wll conply wth the
20 stability standard of YCZO 403.03(E)(4)." Petitioner's
21 Reply Brief 9. However, as we discussed in Lett |

6ur resolution of petitioner's third subassignnent of error, which
focused on the possible devel opnent of two additional nonfarm dwellings was
consistent with the distinction we drew between farm and nonfarm dwel | i ngs
in concluding, follow ng the second subassi gnment of error, that the county
must, on renmand, consider the cunulative inpacts of existing nonfarm
dwel lings and the proposed nonfarm dwelling on lots or parcels in the
sel ected area.
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identifying a broad code standard does not invariably
preserve all of the issues that <could be raised in
connection with that standard. Petitioner is also correct

t hat we sustained petitioner's second subassi gnnent of error

in Lett | because the county had not evaluated all parcels
t hat wer e simlarly si tuat ed (i.e., ""simlarly
circunstanced' in susceptibility to devel opnent of nonfarm
dwellings"), 1in particular those parcels l|arger than 20

acres which the county had excluded from consideration
wi t hout expl anati on. Lett I, slip op at 16. However, the
argunent that lots or parcels with the potential for |ot-of-
record dwellings, repl acement dwellings and conversion
dwel l'ings nust be considered as simlarly situated to the
proposed nonfarm dwelling was not nade in Lett | wth
respect to parcels of any size. We agree with intervenors
that this issue cannot be raised now We do not decide here
whet her these dwellings fall within the anmbit of the term
"nonfarm dwel | i ng. "

B. Area for Consideration

The chall enged decision discusses whether the area
under consideration should be defined by intervenors' mp or
the staff map but does not reach a clear conclusion. See
Record 5. The decision and the parties in their briefs
di scuss both areas in the alternative. W think it is clear
that the area under discussion in Lett | and the area the

county was to consider on remand was the larger area

Page 11



1 included by both maps. Therefore, we review the findings
2 addressing the larger area, terned "the 2/3 mle radius" by

3 the chall enged decision.”’

“As we noted in Lett |, intervenor Katherine Durant submitted a map (at
Record A136) that identified the subject property and indicated which
subst andard-si zed lots have dwellings and which do not within a nmarked
circle that was stated to have a radius of "approximtely" one-half nile.
Lett I, slip op at 6. Staff prepared another map (at Record A135) that
covered a somewhat |arger area and showed (1) substandard parcels without
dwel I'i ngs where there can be no dwellings because of the soil types; and
(2) substandard parcels w thout dwellings where dwellings are either
"potential" or "potential with conplications."

The chal | enged decision in Lett | contains a finding that refers to the
staff map and the staff's testinony that the area contained is "slightly
nore than one-half mle." Record A9. The finding also refers to the map
subnmitted by Ms. Durant, which is described as "depicting parcels within a
one-half mle radius." Id. The finding states, "The Board finds that a

radius of approximately one-half nmle is consistent with the County's
practice in evaluating applications for nonfarm dwellings and is adequate
to define the potential area of concern for this application.” 1d. The
finding adds that while there are "mi nor inconsistencies" between the maps,
"the picture of the |and use pattern of the area is essentially the sane."
Record A10. The finding then discusses the information found on both maps.

The petition for reviewin Lett | first described the area identified by

the county as "all land * * * within an approximately one-half mle radius
of the property for which the nonfarm dwelling was sought." Petition for
Revi ew (Lett 1) 4. Thereafter, petitioner referred to the radius of the
area as either "one-half mle" or "approximately one-half mle." See,
e.g., Petition for Review (Lett 1) 4-6, 13-15. Intervenors' brief in
Lett | quoted the finding that discussed "a radius of approximtely one-
half mle" and thereafter referred to the "one-half mle radius." See

e.g., Response Brief (Lett |) 3-6.

In Lett | we discussed the small discrepancies between intervenors' nap

and the staff map. Lett |, slip op at 7 n3. W quoted the portion of the
deci sion that discussed the staff map. Lett |, slip op at 13-14. Si nce
neither party contended in Lett | that our review should be linmted to the

map prepared by intervenor, as opposed to by the staff, and since both
parties apparently wused the term "one-half nile radius" (or variants
thereof) as shorthand for the nobre accurate "approxinmately one-half mle
radius," we did the same. Lett I, slip op at 9-13.

Page 12
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C. Fi rst Subassignment of Error: Exi sting Land Use
Pattern and Stability of the Pattern.

1. Exi sting Land Use Pattern
In DLCD v. Crook County, 26 Or LUBA 478, 491-92 (1994),

Board stated that Sweeten requires

"a clear picture of the existing |land use pattern
[in the selected area], the stability of that
exi sting land use pattern, and an expl anation for
why introducing [the proposed developnment] wll
not materially alter that stability."

We referred to DLCD v. Crook County in Lett | and expl ai ned:

"The purpose of requiring a clear picture of the
existing land use pattern is to evaluate what
i npacts a proposed devel opment will have on the
stability of that pattern. I nformati on not
pertinent to the evaluation need not be obtained,
and whether the picture is sufficiently clear
depends on the facts of a particular case."” Lett
I, slip op at 15.

Petitioner contends that for three reasons the findings

21 do not adequately respond to our remand order as it pertains

22 to existing uses: first, the county did not discuss four
23 out of 13 parcels under 20 acres for which it failed to
24 provide adequate findings prior to Lett |I; second, the
25 county refused to consider information submtted by

26 petitioner on seven parcels of |less than 20 acres without

27 determning that these parcels were anong the original nine

28 for

29 the

whi ch the uses had already been described; and third

findings identify only the dwellings and acreages

30 planted to grapes, wthout describing the sizes of the

31 parcels devoted to other farm uses identified in the
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findings, such as orchards, Christmas tree farns, alfalfa,
grass crops and pasture.
a. Use and Size of Farm Parcels
We discuss petitioner's first and third contentions
t oget her. In the Lett | Petition for Review, petitioner
cont ended t hat

"[i]t is * * * inpossible to determ ne what farm
uses are occurring beyond the identified 9 parcels

wi th vineyards and orchards. Mor eover, both the
county's and the applicant's maps show that there
are many other parcels in the area -- for which no
| and use is described.” Petition for Review (Lett
1) 16.

We responded:

"Information as to the particular farm use on each
parcel in the area is pertinent because, as the
parties recognize, it may indicate the ampunt and
nature of farmrelated capital investnment on that
parcel, and that, in turn, may help to determ ne
the degree of commtment to continued farm use,
which itself bears on stability.” Lett | at 16.

Petitioner did not, in Lett I, identify four parcels by
| ot numbers for which findings as to a particular farm use
were m ssing and does not do so here.8 I ntervenors argue
that neither Sweeten nor subsequent cases require the
findings to describe, on a lot-by-lot basis, the farm uses

in the area. W agree with intervenors that it is possible,

8We suspect petitioner is referring to those lots identified on
i ntervenors' map as "substandard without a dwelling" which are not |abeled
as being used as vineyards. See Record A136. However, in Lett |,
petitioner also referred to 11 additional properties identified as
"substandard wi thout a dwelling" on the planner's map. Petition for Review
(Lett 1) 6. See Record A135.
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by reliance on other data, to satisfy the stability standard
wi t hout identifying the particular farmuse on each parcel.
b. Excl usi on of Evidence on Seven Parcels

In Lett | petitioner contended that in view of a
Phyl | oxera infestation which could decimate nonresistant
root stock, the county could not rely on the capital
investnment in vineyards as support for its conclusion that
vineyards would not be converted to nonfarm use. We
concluded that "in view of the limted evidence in the
record concerning the extent of the Phylloxera infestation
the county's conclusion [that |ots presently in vineyards
wi | not be used for nonfarm dwel | ings] IS not
unreasonable.” Lett I, slip op at 109.

During the |local proceedings on remand, petitioner
submtted a letter dated Decenmber 9, 1996 that |isted the
vineyard parcels 20 acres or larger in the subject area by
tax ot and provided information as to the owners, acreages
and Phyl | oxera-resistant status of the rootstocks. Record
71-73. Apparently on the basis of issue preclusion, the
county declined to consider the current or potential future
uses of lots or parcels under 20 acres in size, with the
exception of Tax Lots 4304-1600 and 4304-1700. Record 18.
Because the county's failure to discuss the susceptibility
of lots greater than 20 acres in size to the devel opnent of
nonfarm dwellings was a basis for remand in Lett I, the

county did consider the Phylloxera infestation as it m ght
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affect those |ots.

Petitioner now contends that the <county erred in
excluding information contained in petitioner's Decenber 9,
1996 letter regarding seven parcels of l|less than 20 acres
because the county failed to determ ne that these were anpng
t he nine parcels whose use was shown to be vineyards in the
proceedi ngs prior to Lett |I. We agree that excluding this
information wthout determning first that it did not
pertain to parcels other than the nine parcels whose use was
shown to be vineyards prior to Lett | was error, in |light of
our statenent in Lett | that the particular farmuses on the
other parcels were pertinent as bearing on the |evel of
capital investnent.

2. Stability of Existing Land Use Pattern

Petitioner contends the county's stability analysis is
deficient for two reasons: first, according to petitioner
the findings provide no information on the extent of
nonresource use, whether by total dwellings, parcels or
acres; and second, while YCZO 403.03(E)(4) requires
assessnment of the stability of the "overall |and use pattern
of the area,"” the findings, according to petitioner, address
only the stability of the vineyard use in the area and not
the historic or current stability of other area | and uses or
of the overall land use pattern on which the stability of
the vineyard and other farm uses relies.

I ntervenors respond that a lot-by-lot description of

Page 16



the area is not required.?® I ntervenors contend a clear
picture of the pattern of the area is set forth in the
county's findings in this decision and its earlier decision,

based on information in the record to which intervenors

ga A W N P

provide citations. 10

9 ntervenors point to Thomas v. Wasco County 30 Or LUBA 302, 309 (1996)
to support their contention that LUBA has approved |ess detailed findings
concerning area and existing uses. However, the adequacy of the findings
concerning the relevant area and the existing uses within that area was not
di sputed in Thomas. The issue in Thomas was whether the unique nature of
the subject parcel would prevent a "domino effect” if it were devel oped as
a nonfarmdwel ling. 1d.

10The county's Lett | findings are at Record A10:

"Al t hough there are m nor inconsistencies between the two maps,
the picture of the |and use pattern of the area is essentially
the sane. O the parcels of approximately 20 acres and
smal l er, approximately half already have dwellings. According
to staff's map, 6 parcels have two dwel lings. Grapes are the
principal crop in the area, with filbert orchards and wheat or

seed crops also represented. Wth substantial agricultura
activity in the area, the area could not be characterized as
"rural residential .’ On the other hand, there are

approximately 35-40 dwellings within the radius depicted on
staff's map (the nunmber cannot be determ ned precisely because
the map does not purport to show the actual |ocation of the
dwel lings on their respective parcels). The addition of one or
even several dwellings would not materially alter the stability
of the land use pattern of the area.

"On staff's map, [the subject property] is depicted in yell ow
Staff testified that the parcels highlighted in orange are
approximately 20 acres or less in size, and are predom nantly
Class I-111 soils. In other words, these substandard parcels
coul d not be approved for nonfarm dwellings because they cannot
satisfy the standard of YCZO 403.03(E)(2), set forth above.
Two parcels (Tax Lots 1600 and 1700, highlighted in blue) would
be eligible for nonfarm dwel |l i ngs based on soils. However, Tax
Lot 1600 has been in forest deferral, and would not qualify for
a nonfarm dwel ling based on YCZO 403.03(E)(6). Tax Lot 1700,
al though privately owned, is currently tax exenpt because it is
used by the City of Dayton for watershed protection. Based on
staff's map, the Board concludes that at npbst two parcels (Tax
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1 The chal |l enged deci si on describes the existing | and use
2 pattern of the area as follows:
3 "Wthin the 2/3-mile radius shown on the staff
4 map, there are approximately 40 dwellings. Si x
5 parcels within the * * * 2/3 mle radius have two
6 dwel I i ngs. * * * Of the parcels with dwellings
7 wi thin t he 2/3-mle radi us, t here are
8 approximately 20 under 10 acres in size, 12
9 bet ween 10 acres and 20 acres in size, and 9 lots
10 or parcels 20 acres or larger in size. I n ot her
11 words, there are a substantial nunber of existing
12 dwel I i ngs, many |l ocated on small parcels.
13 "Parcel sizes within the [area] range from under 2
14 acres to over 150 acres. The parties appear to
15 agree that nost of the parcelization occurred
16 before the area was zoned in the 1970s. * * *
17 "Although there are a substantial number  of
18 existing dwellings, there is also significant farm
19 use in the area. Vineyards are by far the nost
20 significant farmuse in ternms of acreage. Parcels
21 planted to wine grapes range from less than 5
22 acres in size to 96 acres. On parcels |ocated
Lots 308 and 312, in the northwest corner of the area and
highlighted in brown) may foreseeably be approved for nonfarm
dwel |'i ngs. As discussed below, that would not materially

affect the stability of the I and use pattern of the area.

"There is a second -- and independent -- basis for finding that
the approval of a nonfarm dwelling on [the subject property]
will not have an individual or cunulative effect on the
stability of the |land use pattern of the area: as shown on the
applicant's map * * * | 9 out or [sic] 13 of the 'simlarly
situated' parcels (i.e., parcels up to approximately twenty
acres, without dwellings) are planted with vineyards or filbert
or chards. The Board agrees with the applicant that the high
cost of planting vineyards and orchards, and the value of farm
tax deferral for such properties, makes it unlikely that any of

those properties wll be converted to nonfarm use as a
consequence of the individual or cumulative effect of approval
of a nonfarm dwelling on Tax Lot 201. As di scussed above,

several other parcels are either owned or controlled by the
City of Dayton for watershed protection and are highly unlikely
to be devel oped with nonfarm dwellings."
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partially or entirely within the 2/3-mle radius,
at least 400 acres are currently planted to w ne
gr apes. On parcels located partially or entirely
within the 1/2-mle radius, there are at |east 300
acres planted in w ne grapes. Gt her farm uses
within the 2/3-mle radius * * * include orchards,
Christmas tree farms, alfalfa, grass crops, and
past ure. As also indicated above, the City of
Dayt on owns and | eases several tax lots for water
shed and water storage facilities.

"The area planted in vineyards appears to have
expanded significantly in the |last seven or eight
years. As [petitioner] has docunented, Fox d ove
Properties and Domaine Drouhin Oregon have
acquired over 225 acres that are now planted to
wine grapes on grafted (Phylloxera-resistant)
r oot st ock. It appears this activity has occurred
largely or entirely since 1988. [Ms. Durant's]
letter of Decenmber 11, 1996 also indicates that
Tax Lot 2300, Section 4-3-04, owned by Red Hills
Farmis presently being planted to wi ne grapes on
Phyl | oxera-resi stant rootstock. We concl ude that
vineyard use in the area is not only stable, it is
increasing despite the existence of a substantia
nunber of dwellings (including dwellings on small
parcels)." Record 24-25.

How nuch information concerning individual |ots or

parcels in the selected area is adequate to create a "clear

pi cture,"” as described in Crook, depends upon the
circunstances of a particular case. See Ray v. Dougl as
Count vy, O LUBA __ (LUBA No. 95-237, February 6, 1997)

(a clear picture is not created when findings do not neke
clear whether the discussion of uses on certain properties
is conplete with respect to those properties and whet her the
properties discussed are the sole properties in the selected
area). The size of the selected area, the nunber of parcels

within the area and the respective sizes of the parcels all
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may affect how nuch detail is appropriate. The existence of
other simlarly situated properties in the area for which
simlar nonfarmdwelling applications would be encouraged is
relevant to a stability determ nation. Bl osser, 18 Or LUBA

at 263; McCoy v. Marion County, 16 Or LUBA 284, 292 (1987);

Endresen v. Marion County, 15 Or LUBA 60, 66 (1986). In any

event, the picture nust be clear enough to mke the
necessary determ nation that approval of a nonfarm dwelling
will not materially alter the stability of the |and use
pattern in the area.

As petitioner contends, the county nust nmake findings
that are sufficient to provide a basis for the analysis

requi red by YCZO 403.03(E)(4).11 Fiegi v. Clackamas County,

22 Or LUBA 182, 186-87 (1991). These findings nust be
supported by substantial evidence regarding the relative
extent of nonfarm dwellings in the selected area. In Lett
I, five parcels under 20 acres were identified within the
area that m ght be eligible for nonfarm dwellings. Besi des
t he subject property, these were Tax Lots 3334-308, 3334-
312, 4304-1600 and 4304-1700. On remand, Tax Lots 4304-1600
and 4304-1700 were determined to be ineligible, a
determ nation that is not challenged in this appeal. When

t he county exam ned parcels greater than 20 acres within the

1lwet her the extent of the nonfarmuse is described in total dwellings,
parcels or acres, the type of description nust be justified in ternms of the
standard: the "cunul ative inpact of nonfarm dwellings."
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area, it concluded Tax Lot 3332-2100 m ght also be eligible
for a nonfarmdwelling. Record 27. The challenged deci sion

concl udes:

"[Flour additional dwellings in an area wth
approxi mately 40 dwellings, many on small parcels,
will not be a material change, and wll not
materially alter the stability of the land use
pattern because the 'dom no effect,’ to the extent
there is one, ends wth the fourth dom no.
Moreover, at nost only two parcels of currently
productive agricultural land (Tax Lots [3334-]308
and [3334-]1312), totaling 11.57 acres, mght be

converted to nonresource use. This is a very
smal | per cent age of t he t ot al productive
agricultural land in the area. Mor eover, such a

smal |l change in the total |and devoted to resource
use is conpletely overshadowed by the investnents
in intensive agricultural activities (particularly
vineyards and wneries) that the parties have

descri bed. The Board beli eves that such
i nvest nent s, i ncl udi ng t he denonstrabl e
willingness of property owners to invest in

Phyl | oxera-resi stant rootstock, provide convincing
evidence of a strong, stable, and long-term
concentration of intensive farmuse in the area.™
Record 27.

This finding relies in part on the decisions of certain
property owners to invest in Phylloxera-resistant rootstock
under present circumstances. Not only does it draw a
conclusion that nmay not be justified as to the probable
notives of these property owners in making the decision to
invest, it also does not explain how the approval of four
nmore dwel lings mght have affected those decisions or mght
affect future decisions. Under YCZO 403.03(E)(4), the
cunul ative inmpact of nonfarm dwellings on other lots or

parcels in the area simlarly situated nust be considered in
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determning conpliance with the stability standard. An
increase of four nonfarmdwellings is a ten percent increase
in the total nunber of dwellings in the area and, unless all
of the dwellings are already nonfarm a greater percentage
increase in the nunmber of nonfarm dwellings. How nmuch
greater depends on how many of the approximtely 40
dwel l'ings are already nonfarm dwellings. Until the county
identifies what the proportion of nonfarm to farm uses
presently is, considering vacant land as well as I|and
occupied by a dwelling, there is no basis upon which the
county may make an informed determ nation as to whether the
addition of up to four nonfarm dwellings will or will not
materially alter the stability of existing |land uses in the
area, which present zoning characterizes as agricultural.
The extent of resource use may be discussed in different
terms, such as total dwellings, parcels, acres, or perhaps
all of these, but whatever approach is taken nust be
justified in the context in which the county is evaluating
t he application.
The first subassignment of error is sustained.

D. Second Subassignment of Error: Simlarly Situated
Parcel s

As di scussed above, the argunments nmade under the second
subassi gnment of error, which pertain to future |ot-of-
record dwellings, replacenent dwellings and conversion
dwel i ngs were not made in Lett | and cannot be made in this

appeal .
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The second subassi gnment of error is denied.

E. Third Subassi gnnment of Error: Subst anti al
Evi dence

Petitioner challenges the evidentiary support for
certain findings made by the county. First, petitioner
contends that the county's conclusions that certain parcels
are not simlarly situated are not supported by substanti al
evi dence because (1) three potenti al | ot-of -record
"candi dat es” were inappropriately excluded on the basis that
ownership would need to be transferred for those parcels to
qual i fy; (2) six parcels of 20 acres or nore were
i nappropriately excluded on the basis that the soils would
not permt a nonfarm dwelling; (3) five parcels of 20 acres
or nore that indicate little or no farmrelated investnent
or are at risk of Phyl | oxera i nfestation wer e
i nappropriately excluded al though they had the potential for
repl acenent dwellings or dwellings converted to nonfarm use;
and (4) the findings do not address parcels of |less than 20
acres, including 11 parcels that are in non-vineyard use or
have not been planted with resistant rootstocks.

We agree with intervenors that the substantial evidence
chal l enges set forth in items (1) and (3) nust fail because

they relate to issues that <cannot be raised in this
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appeal .12 W also agree with intervenors that substantia
evi dence supports the county's conclusion that because of
the predom nant soils, a nonfarm dwelling cannot Dbe
permtted wunder YCZO 402.03(E)(2) on the six parcels
identified by petitioner. Petitioner's argunent is unclear,
but to the extent he contends that dwellings mght be
permtted under different standards, the issue has been
wai ved. Finally, we agree with intervenors with respect to
item (4) that the county did address the 11 parcels when
concluding in Lett | that all but four lots less than 20
acres in the area are ineligible for nonfarm dwellings under
YCZO 402. 03(E)(2) because of soils.13

Petitioner next states three challenges to the county's
ultimate conclusion that YCZO 402.03(E)(4) is satisfied:
(1) there is not substantial evidence in the record to
support a conclusion that the cunul ative inpact of approving
the proposed dwelling would not tip the balance to
predom nantly residential wuse; (2) the county incorrectly
relied on a finding under YCZO 402.03(E)(1) that the

appr oval wi | | not force a significant ~change 1in or

12 ntervenors do not repeat their waiver argument in response, but refer
to sections in their brief and the challenged decision where the argunent
is made. Response Brief 31-32.

13Two of the four remmining lots are Tax Lots 4304-1600 and 4304-1700
for which additional findings concerning ineligibility were nmade in the
chal | enged deci si on. The other two lots are Tax Lots 3334-308 and 3334-
312, which are anpng the four lots or parcels the county found are eligible
for nonfarm dwel lings.
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significantly increase the cost of accepted farmng or
forest practices on nearby | ands devoted to farm or forest
use; and (3) there is not substantial evidence to support
the county's findings regarding area stability which are
based on the stability of vineyard use, the nunber of acres
planted to grapes and the county's selection of simlarly
situated parcels.

We have analyzed a simlar stability standard as it
applies in a forest zone and have concluded the question
presented by a proposed use is whether it will "tip the
bal ance in the area in favor of nonresource use." G.den v.

Umtilla County, 10 Or LUBA 37, 47 (1984). Wth respect to

(1), intervenors respond that the "tip the bal ance" standard
expressed in G den does not mandate a "sinplistic tallying
of farm dwellings and nonfarm dwellings." Response Bri ef
35. We agree the stability analysis requires far nore than
a "sinplistic tallying,"” but w thout information concerning
the relative proportions of farm and nonfarm uses, the
stability analysis is inpossible.

Wth respect to (2), intervenors dispute petitioner's
contention that the unchall enged finding of conpliance with
YCZO 402.03(E)(2) is wused to justify a finding that YCZO
402.03(E)(4) is satisfied. We understand the finding to be
limted to its conclusion that "the nonfarm dwelling could
not reasonably be expected to cause property owners in the

area to discontinue farm or forest use of their lots or
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parcels by interfering with such resource uses."” Record 26

(enphasi s added). We agree with the finding, as it is
limted by the enphasi zed | anguage.

W do not reach the substantial evidence challenge
stated in (3), in view of our assessnent, stated above, that
additional findings are required to support the county's
concl usion that YCZO 402.03(E)(4) is satisfied.

The third subassi gnment of error is sustained, in part.

The assignnent of error is sustained, in part.

The county's decision is remanded.

Page 26



