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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

STEPHEN C. DONNELLY, LIDIA
DONNELLY, FRIENDS OF THE LOWER
ROGUE RI VER and PACI FI C Rl VERS
COUNCI L,

Petitioners,
VS. LUBA No. 96-101

CURRY COUNTY, FI NAL OPI NI ON

N N N N N N N N N N N N N N N N N

AND ORDER
Respondent ,
and
JOHN SPI CER and LI NDA SPI CER
| nt er venor - Respondent . )

Appeal from Curry County.

Corinne C. Sherton, Salem filed the petition for
review and argued on behal f of petitioners. Wth her on the
brief was Johnson, Kl oos & Sherton.

No appearance by respondent.

David B. Smth, Tigard, filed the response brief and
argued on behal f of intervenors-respondent.

GUSTAFSON, Chief Admnistrative Law Judge; HANNA,
Adm nistrative Law Judge, participated in the decision.

REMANDED 11/ 03/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Gust af son.
NATURE OF THE DECI SI ON

Petitioners appeal the approval of a conditional use
permt to operate a Recreational Vehicle (RV) facility on
property designated and zoned Forestry/ Grazing (FGQ.
MOTI ON TO | NTERVENE

John and Linda Spicer, successors-in-interest to the
applicants below, nove to substitute thenselves for the
applicants, who had previously noved to intervene on the
side of the county. There is no opposition to either
noti on, and both are all owed.
MOTI ON TO FI LE REPLY BRI EF

Petitioners request permission to file a reply brief
pursuant to OAR 661-10-039, under which the Board may all ow
parties to file a reply confined solely to new matters
raised in a response brief. The response brief raises the
issue of whether petitioners have waived sone of their
arguments on appeal. The reply brief is confined to that
new i ssue, and the motion to file it is allowed.
FACTS

| nt ervenors-respondent (intervenors) own an undevel oped
40-acre parcel designated and zoned FG Sur r oundi ng
properties are zoned either FG or Tinber. The subj ect
property is adjacent to the Rogue River, one mle downstream
fromthe term nus of the federal WId & Scenic River section

of the river. A two-lane county road, the North Bank Road,
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bi sects the subject property, separating a 1l2-acre portion
adjacent to the river from the reminder of the parcel.
Across the river from the subject property are |ands zoned
Ti mber and a Forest Service canpground with seven primtive
canpi ng sites.

| nt ervenors' predecessors-in-interest sought a
conditional use permt for an RV canmp occupying 1.5 acres of
the 12-acre portion adjacent to the river.1? The 12-acre
portion is <crossed by one perennial stream and one
intermttent stream  The proposed RV camp would include 51
fully serviced RV spaces (water, sewage, and electrica
hookups), 10 tent canping sites, and a nanager's dwelli ng.
The devel opnent would be served by an on-site water wel
system and on-site septic system and drain field. Most of
t he proposed developnent is within the 100-year flood plain
of the Rogue River. The devel opnent woul d be reached from
two access points on the North Bank Road, one of them
directly across from a road serving an adjoining 900-acre
tree farm and sheep ranch.

The pl anni ng conm ssi on deni ed i ntervenors'

1The parties dispute whether to use the value-laden terns "RV park" or
"canpground" for the proposed use. "RV park" is inappropriate because it
is undisputed that the Curry County Zoni ng Ordi nance (CCZO) does not permt
an "RV park" on the subject property, as that termis usually defined. See

CCzZO 1.030(78). "Canpground" is also inappropriate, because whether t he
proposed use is a "canpground" is the issue before us. For purposes of
this appeal we will termintervenor's proposed use an "RV canp." However,

our use of this term should not be construed to nean that the proposed use
is not an RV park.
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application, on the grounds that the proposed devel opnent
was too intensive to constitute a "canmpground," which is
permtted in FG zones. |Intervenors appealed to the board of
conm ssioners (county board), which determned that the
devel opnent was not too intensive a use to constitute a
"canpground,” and approved the conditional use permt.

Thi s appeal foll owed.
FI RST ASSI GNMENT OF ERROR

Petitioners argue that the county board's determ nation
that the proposed use constitutes a "canpground"” allowed on
forest land wunder OAR 660-04-025(4)(e) and Curry County
Zoni ng Ordi nance (CCzZO 3.052(22) inproperly construes the
law, is based on inadequate findings, and is unsupported by
substanti al evidence.

A Applicable Criteria

The county's FG zone inplenents Statew de Pl anni ng Goal
4 (Forest Lands). CCZO 3.050(b). Goal 4 is inplenmented by
OAR chapter 660, division 6 (Goal 4 rule). The Goal 4 rule
sets forth the uses which nmay be allowed in forest zones,

and the standards to which the uses are subject. OAR 660-

06-025(1). Anong conditionally al | owed uses are
"recreational opportunities appropriate to a forest
envi ronment . " OAR 660-06-025(1)(b). Such uses include

"parks and canpgrounds,” which the OAR 660-06-025(4)(e)

defines as foll ows:

"For purposes of this rule a canpground is an area
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devoted to overnight tenporary use for vacation,

recreational or energency purposes, but
residential purposes. A canping site

not for

may be

occupied by a tent, travel trailer or recreational
vehi cl e. Canmpgrounds authorized by this rule
shal | not i ncl ude i ntensively devel oped

recreational uses such as sw nm ng pools,

courts, retail stores or gas stations;"

tennis

In addition, a wuse authorized under OAR 660-06-025 is

allowed only if it neets the follow ng requirenents:

"(a) The proposed use will not force a significant
change in, or significantly increase the cost
of, accepted farmng or forest practices on

agriculture or forest |ands;

"(b) The proposed wuse wll not significantly
i ncrease fire hazard or significantly
i ncrease fire suppr essi on costs or
significantly i ncrease ri sks to fire

suppressi on personnel; and

"(c) Awitten statenent recorded with the
witten contract wth the county

deed or
or its

equi valent is obtained from the |and owner
whi ch recognizes the rights of adjacent and

near by | and owner s to conduct
oper ati ons consi st ent with t he

f orest
For est

Practices Act * * *" OAR 660-06-025(5).?2

Conditional uses allowed in FG zones are governed by

CCzZO 3.052. The county's definition of "canmpground" at CCZO

3.052(22) is identical to the definition of "canpground"
found at OAR 660-06-025(4)(e).

The CCzO also i ncl udes anot her definition of
"canpground” in its general definitions section at CCzZO

2CCZO 7.040(16) reiterates, with minor differences not
the criteria at OAR 660-06-025(5).
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1.030(11). CCZO 1.030(11) states that, unless the context

N

provi des ot herw se, "canpground"” neans:

"An area in an undevel oped setting, which does not
contain or provi de i ntensively devel oped
recreational uses or facilities, that is devoted
to overnight tenporary use for vacation or
recreational purposes. It may be part of a |arger
park or park area. Sites within a canpground may
be occupied by tents, travel trailers or
recreational vehicles." (Enphasis added.)
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The parties dispute whether a general definition of
"canmpground” at CCZO 1.030(11) applies to this proposed use,
and thus whether the county erred in failing to address it.
Petitioners argue that the CCZO 1.030(11) definition of
"canmpground" adds an additional or broader prohibition on
"intensively devel oped recreational uses or facilities" than
the simlar definition at CCZO 3.052(22), and that the
decision fails to address this additional requirement, which

petitioners raised below See Norvell v. Portland Area

LGBC, 43 Or App 849, 853, 604 P2d 896 (1979); East Lancaster

Nei gh. Assoc. v. City of Salem 30 O LUBA 147, 158 (1995),

aff'd 139 O App 333 (1996) (when an issue is raised bel ow
whether a particular code provision is an applicable
approval standard, the challenged decision nust determ ne
either that the code provision is inapplicable or that it is
satisfied). The challenged decision does not determ ne
either that CCzZO 1.030(11) is inapplicable or that it is
sati sfi ed.

| ntervenors respond that, even if the CCzZO 1.030(11)
definition applies, failure to apply it is harnless error
because the deci sion addressed the intensity of the proposed

use under the simlar definition at CCZO 3.052(22), which

prohibits "intensively devel oped recreational uses such as
swimm ng pools, tennis courts, retail stores, or gas
stations."

We agree with petitioners that the definition at CCZO
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1.030(11) is sufficiently different from the definition at
CCZO 3.052(22) that findings under one definition cannot
inmplicitly satisfy the other. Thus the decision's failure
to address CCZO 1.030(11) is not harm ess error, and renders
its findings inadequate. On remand, the county board nust
determ ne whether CCZO 1.030(11) applies, and, if it does,
whet her the proposed use conplies with it.

B. I ntensity of Use

Petitioners argue that a fully-serviced, 51-space RV
canp on 1.5 acres, including a manager's dwelling, is an
"intensively devel oped” recreational use and is not
"appropriate for a forest environnent"” under the criteria
for canpgrounds at OAR 660-06-025(4)(e) and CCZO 3.052(22).

The challenged decision addresses these criteria as

foll ows:

"3. The [county board] concludes that the 51-
space canpground on 40 acres is not too
intense a use to conmply with these criteria,
even though the wunits are clustered on a
m nor fraction of the site's area. Thi s
nunber of units does not make the canpground
an urban use that is nore dense than any
ot her recreation Ssite on t he river.
Mor eover, this 51-unit canmpgr ound IS
appropriate for a forest environment.

"4, The [county board] does not believe the term
" canmpgr ound' IS anmbi guous, requiring
interpretation of the term consistent wth
Goal 4. The | anguage of the definition is

i denti cal in both the [CCzZ(Q and the
adm ni strative rule. It makes clear that
intensity is a product of types of uses
incorporated into the canpground. The
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| anguage also mkes clear that it is the
tenmporary wuse of the site by tents and
recreational vehicles that distinguishes a
canpground.

"5. The [county board] does not agree that the
canpground is too intense a use to conply
with these criteria. Al t hough evidence was
presented at a public hearing by the
applicant's engineer that the <canp sites
woul d occupy an actual 1.5 acres of |and, the
Board notes that the portion of the subject
property on which the canmpground wll be
| ocated, between the North Bank River Road
and the Rogue River, occupies 12 acres. The
establishment of 51 wunits, wth associated
utilities and support facilities, on 12 acres
is not too intense a use.

"6. * * * We conclude that a canpground that uses
a septic system and a well water system
limted to tenporary parking of |icensed,
hi ghway-ready recreational vehicles, and in
which park RV's are prohibited, is a rural
use that is appropriate for the forested area
wherein it is located.” Record 12-13.

As a prelimnary matter, we agree wth petitioners
that, notwithstanding statements to the <contrary, the
chal | enged decision interprets the term "canmpground” as used
in the Goal 4 rule and CCzZO 3.052(22) (conclusion 4, above).
The decision determ nes the neaning of "canpground” by
anal yzi ng concepts i ke "intensively devel oped” and

"tenporary use as applied to the proposed RV canp.
Determ ning whether a proposed use fits a criterion |ike
that enbodied in "canpground” entails interpreting that

criterion. See Knee Deep Cattle Conpany v. Lane County, 28

Or LUBA 288, 302, aff'd 133 O App 120 (1995) (determ ning
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whet her an RV park is a "canpground" under county ordi nances
is a discretionary |land use decision because it requires
interpretation and |egal judgnent). The decision plainly
interprets "canpground” and its constituent defining terns
to include the proposed RV canp. The county board cannot
evade appropriate review by m scharacterizing its deci sions.

In reviewing interpretations of |ocal ordinances that
substantially enbody and duplicate state regulations, the
appropriate standard of review is whether the loca

interpretation is reasonable and correct. Forster v. Polk

County, 115 Or App 475, 478, 839 P2d 241 (1992); MCoy V.
Li nn County, 90 Or App 271, 276, 752 P2d 779 (1989).

Petitioners argue that the decision's approach in
determ ni ng whet her the proposed RV canp is too "intensively

devel oped" to «constitute a canmpground is defective in

several respects. Essentially, petitioners argue that the
deci sion defines "intensively developed" to nean "densely

devel oped simlar to an urban, rather than a rural pattern.”
See conclusions 3, 5 and 6, Record 12-13. This node of
analysis was apparently driven by petitioners' argunent
bel ow that the intensity of the proposed RV canp was such
that it constituted an urban rather a rural use, a use not
all owed unless the county makes a Goal 2 exception to Goal

14 (Urbanization).3

3This argunent is the subject of petitioners' fifth assignnent of error,
di scussed bel ow.
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Accordingly, the decision considers whether the density
of the RV canp is conparable with urban or rural density.
Thus framed, the issue turns on the scale on which density
is anal yzed. Reviewed against the 1.5 acres on which the 51
RV park sites are to be devel oped, the approxi mate density
is an urban level of 34 wunits per acre. The deci sion

chooses instead to analyze density with respect to the 12-

o N oo o B~ w N P

acre portion on whi ch
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the RV canmp sits, which yields a nore rural density of
approximately 4.25 units per acre.*4

Based on the 12-acre scale of analysis, the decision
concl udes that the proposed use is not "nore dense than any
other recreation site on the river," and hence that the
proposed use is not too intense to constitute a canpground
permtted on forest | ands. Record 12. The other recreation
sites referred to include four other RV parks, all |ocated
in exception areas zoned Rural Commerci al. Record 462-63.
The four other RV parks have densities ranging from 8.5 to
13 units per acre, determ ned by dividing the total acreage
by the nunber of RV sites. |1d.

Petitioners argue that there is no evidence in the
record that any portion of the property other than 1.5 acres
wll be developed or even be wusable by the RV canmp
occupants, and that the decision's finding is inadequate
because it provides no explanation of why the additional
10.5 acres affects the intensity or density of the proposed
use.

The finding on this point is based solely on testinony
by intervenors' engineer, who, when asked how many acres of
t he proposed property could actually be devel oped for the
sites, answered that "approximately 1 1/2 acres out of the

40 acres woul d be devel oped."” Record 48.

4The cal cul ations of density are the parties'.
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I ntervenors can cite to no evidence in the record that
anything other than 1.5 acres will be developed or nmade
usabl e, but argue nonethel ess that the county board's use of
the 12-acre portion recognizes that the engi neer m ght have
meant that the RV pads would cover 1.5 acres, and that the
remai nder of the RV canp (roads, septic drain fields, etc.)
woul d cover the other 10.5 acres. The chal | enged deci sion
does not adopt the inference intervenors reach, and neither
do we.

We agree with petitioners that there is no evidence in
t he record supporting a conclusion that the remai nder of the
12-acre portion will be devel oped as a part of the RV canp.
W also agree that the decision fails to explain how
considering the 1.5-acre devel opnent with the remaining 10.5
acres affects the intensity or density of the proposed use.
Intensity, as the decision itself points out, is a product
of the types of uses incorporated into the RV canp. Record
12. In other words, it is the nature and interrelationship
of the uses that determnes intensity, not the accidental
fact of whether the uses are situated on a larger or smaller
parcel . >

Mor eover, when assessing "density" for purposes of

5The fact that the parcel is larger or smaller may be relevant to the
degree to which the proposed use will affect uses on surroundi ng | ands, but
we see no intrinsic relationship between the size of the parcel and whet her
the uses thereon are "intensively devel oped" for purposes of the CGoal 4
Rul e. A 1.5-acre developnent has just as nuch developnent and
infrastructure on a 1.5-acre parcel as on a |arger parcel.
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determ ning whether a land use is "urban” or "rural” in
character, we have held that the |ocal governnment nust
assess density with regard to the lands actually being

devel oped. Kaye/DLCD v. Marion County, 23 Or LUBA 452, 463-

64 (1992). |In Kaye/DLCD, the applicant sought to develop 85
residences on 72.5 acres of a 468-acre parcel. The decision

assessed the density of the residences with respect to the
entire 468 acres, and concluded that the density was rura
in character. W held that the county erred in ignoring the

"obvi ously ur ban nat ure of an 85-unit resi denti al

devel opnent occupying 72.5 acres sinply because it wll be
surrounded by a significant amount of open space.” 23 O
LUBA at 464.

We conclude that the county board m sconstrued the
intensity standard in assessing intensity as a product of
the relative density of the proposed use with respect to the
undevel oped portions of the parcel.

Petitioners argue further that the decision inproperly
relies on conparisons of density with the RV parks |ocated
on |lands zoned Rural Commer ci al . The only proper
conparison, according to petitioners, is the density or
intensity of other canpgrounds in Forestry/ Grazing zones and
simlar resource zones. The record reflects evidence of
only one canpground in a resource zone: a Forest Service
canpground with seven primtive canpsites |ocated near the

subj ect property.
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W agree wth petitioners that, for purposes of
determ ni ng whether a canmpground is "intensively devel oped"
and hence i nappropriate "for a forest environnent" under the
Goal 4 Rule, the decision nust conpare the proposed use to
ot her canpgrounds on forest |ands, or establish why it is
appropriate to conpare the proposed use with RV parks on
nonr esource | ands.

This conclusion highlights a further flaw in the county
board's Goal 14-driven "density" analysis, which is that it
tends to equate prohibited levels of intense devel opment
with urban |evels of developnent. The county board's
approach essentially conflates Goal 4 and Goal 14, with the
result that a canpground is not too "intensively devel oped"
for purposes of Goal 4 when its level of developnent is
anyt hing short of urban-style intensity. The question under

Goal 4 is not whether a canpground on forest lands is

appropriately rural (i.e. non-urban) in intensity, but
whet her the canmpground's intensity of devel opnment IS
"appropriate in a forest environnment." Quite sinply, the

decision's approach fails to distinguish between rural

resource lands and rural non-resource |ands (e.g. |ands

zoned Rural Commercial, Rural Residential, Rural I|ndustrial,
Rural Community Residential, etc.).
I nstructive in this respect is our decision in Tice V.

Josephine County, 21 O LUBA 371 (1991). In Tice, the

petitioner sought to place a nobtocross racetrack on a 77-
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acre parcel zoned Forest Commercial under an ordi nance that
i npl enented former Goal 4 (effective Decenber 30, 1983) and
associated rules in allowi ng "outdoor recreational activity
and related support activities" on forest |ands. We hel d,
as a mtter of law, that a nmptocross racetrack is not a
permtted "outdoor recreational activity" under former Goal
4 because it dom nates and changes the character of the
forest environment. 1d. at 379. 1In a footnote, we referred
to the recent adoption of the current Goal 4 and Goal 4

Rul e, and stated that

"amendnments to Goal 4 and OAR 660-06-025(1)
regarding permtted recreational uses in a forest
zone strongly support an interpretation that in a
forest zone only those recreational uses with a
relatively low inmpact on the forest environment
are contenplated.” 21 Or LUBA at 378 n7 (enphasis
added) .

In the present case, the chall enged decision mkes no
effort to explain how a full-service RV canp wth 51
concrete RV pads, each with water, sewer and electrical
hookups, is a "relatively low inpact” use "appropriate in
the forest environnment." The decision appears to assune,
wi thout any justification, that because the Goal 4 rule
provides that a canping site "may be occupied by a tent,
travel trailer or recreational vehicle" that the Goal 4 rule
necessarily permts a full-service RV canp in forest zones.
That assunption ignores the fact that, like tents and travel
trailers, RVs can occupy a canmping site wthout the

utilities and intensive infrastructure associated with a
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full-service RV park.

For the foregoing reasons, we conclude that the county
board's determ nation that the "intensity" of the proposed
RV canp is consistent with CCZO 3.052(22) and the Goal 4
rule m sconstrues and is contrary to the goal and rule.

C. Overni ght Tenporary Use

OAR 660-06-025(4)(e) and CCzZO 3.052(22) require that a

canpground on forest land be limted to "overni ght tenporary

use for vacation, recreational or energency purposes, but

not for residenti al pur poses." (Enmphasi s added.)

Petitioners assign error to the county board's determ nation
that this provision is satisfied by conditions that limt
stays at intervenors' RV canp to 180 days in a given year,
and that require RVs to be fully-licensed and highway-
ready. 6

The chal | enged decision states on this point:

"The staff has proposed that occupancy of canp
sites by users be limted to no nore than 180 days
per year and that recreational vehicles using the
canp sites be fully licensed and highway-ready.
*oxo* Park  nodel recreational vehicles are
per manent structures and may not be allowed in the
canpground, except for the nmanager's residence.
* * *"  Record 12.

6 ntervenors argue that petitioners failed to raise the issue of whether
the 180-day occupancy period is consistent with "overnight tenporary use"
for nonresidential purposes. However, petitioners reply brief cites
several places in the record where a participant bel ow argued to the county
that the RV canp would allow a seni-permanent residential opportunity.
Record 192-93, 352. The decision's 180-day I|init and highway-ready
requirenents are ained in part at satisfying these objections. W find
that this issue was adequately raised before the county, and is not waived.
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The chal |l enged deci sion incorporates the staff report, which
cites a flood control ordinance as the apparent source of

the 180 day limtation:

"[Under Curry County Flood Danage Prevention
Ordi nance (CCFPDO) 9.2-4, RV's] located within a
canpground which is located within a 100 vyear
flood plain nust be on site for fewer than 180
days and be fully licensed and hi ghway ready, or
nmeet the elevation and anchoring requirenments for
manuf act ured hones. Park nmodel RV's sited within
canpgrounds and RV parks which are |ocated within
the 100 year flood plain nmust be anchored and
el evat ed. Canpgrounds in [the Forest/ G azing]
zone are specifically devoted to overnight
tenmporary use. * * *" Record 117A

Petitioners argue that the decision nerely presunes,
w t hout explanation, that the 180-day and highway-ready
requirenents in the flood control ordinance are adequate to
ensure that a canpground subject to Goal 4 rule wll be

devoted to "overnight t empor ary use and not for
"residential purposes."’ That presunption, petitioners
argue, is contrary to the Goal 4 rule, particularly in |light

of other statutes which should be read in pari materia with

TIntervenors' only response to this point, other than arguing that

petitioners waived the issue, is a reference to Dougherty v. Tillanpok
County, 12 Or LUBA 20 (1984), where we affirnmed the county's approval of a
canmpground conditioned upon a four-nonth occupancy limt. The rel evant
ordinance permitted canpgrounds "as tenporary living quarters for
recreation, education or vacation purposes." 12 O LUBA at 28. Anot her
rel evant ordinance distinguished "tenporary or permanent habitation." Id.
The county interpreted "tenporary" to nmean "four nonths or less," and we
deferred to its interpretation of the |ocal ordinance. 1d. at 29. No such
deference is required here because the decision applies standards
substantially duplicated from state regulations. Mor eover, wunlike the

present case, Dougherty did not involve forest |ands, or prohibitions on
usi ng the canpground for "residential purposes.”
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the Goal 4 rule.

Petitioners point to a statute governing private
"Menmbership Canpgrounds” t hat di stingui shes nenbership
canpgrounds from canpgrounds |ike the one proposed here in
part on whether the right to use the canpground is granted
for nore than 30 days. ORS 94.953(6); ORS 94.953(8)(a).?8
Petitioners suggest that making the Goal 4 rule and ORS
94.953(6) consistent with one another requires limting
peri ods of occupancy in canpgrounds all owed under the Goal 4
rule to 30 days or |ess.

Petitioners' argunent is strengthened by the apparent
conflict the county board's interpretation creates between
the Goal 4 rule and the Residential Landlord and Tenant Act
(RLTA), ORS Chapter 90. Under the RLTA, a residential

tenancy is created when the owner of |and rents space to an

B8ORS 94.953 provides, in relevant part:

"x % % * %

"(6) 'Menbership canping contract' neans an agreenent offered
or sold within this state granting the purchaser the
right or license to use for nore than 30 days the
canpgrounds and facilities of a nmenbership canping
operator and includes a nenbership which provides for
such use."

"x % % * %

"(8) * * * 'Menmbership canping operator' does not include:

"(a) * * * recreational vehicle parks which are open to
the general public and do not solicit purchases of
menber ship canping contracts, but rather contain
only canping sites rented for per use fee; * * * "
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RV owner under an oral or witten agreenent. ORS 90.100(22)
(defining RVs); ORS 90.100(6) (defining "dwelling unit" to
include RVs renting space); ORS 90.100(24) (broadly defining
"rental agreenent"). Thus, unless some exception applies,
any person who rents space to RV units creates a residential
tenancy subject to the RLTA. This is significant because a
residential tenancy is contrary on its face to the Goal 4
prohibition on wusing canpgrounds on forest Ilands for
"residential purposes.” OAR 660-06-025(4)(e).

W note that one of the exceptions to the RLTA is
"transient occupancy,"” defined in part as occupancy in
transient |odging where the occupant is charged on a daily
basis, and the period of occupancy does not exceed 30 days.
ORS 90.110(4); ORS 90.100(30)(a-c). It is not clear that
occupancy of an RV park space otherw se satisfies all the
criteria for "transient occupancy."?® Nonet hel ess, the
di stinction drawn between short-term occupancy of up to 30
days and | ong-term occupancy exceeding 30 days for purposes
of whether a residential tenancy is created is wuseful in
eval uating what "residential purposes” neans under the Goal
4 rule.

The RLTA exception for "transient occupancy" IS
congr uent with ORS 94.953(6) in treating short-term

occupancy up to 30 days nuch differently than |long-term

9t her requirenents appear to limit the exception to hotels and notels.
See ORS 90.100(30)(b); ORS 90.110(4).
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resi dency beyond 30 days. This consistent distinction in
rel evant statutes between transient and non-transient
occupati on suggests that the RLTA, ORS 94.953, and the CGoa
4 rule are consistent with each other if the Goal 4 rule
reflects a simlar distinction. A 180-day period of
occupancy is outside any perm ssible quantification of that
di stinction.

We conclude that a 180-day period of occupancy is an
incorrect interpretation of the Goal 4 rule's Iimtations on
the use of canpgrounds for "overnight tenporary use" for
nonr esi denti al purposes.

D. Nonr esource Dwel |'i ngs

Petitioners assign as error the decision's approval of
a permanent dwelling in the RV canp for a mnager's
residence. The chall enged decision states on this point:

"* * * [p]ermanent structures * * * pmay not be
allowed in the canpground except for the manager's

resi dence. The [county board] believes that a
| arge, permanent nmanager's residence is contrary
to the tenporary, uni ntensive nature  of a
canpground. Consequently, the nmanager's residence
shall be limted to 400 square feet in floor
space." Record 12.

Petitioners argue, and intervenors appear to concede, that
the county board failed to cite any authority in CCZO
3.052(22) or other applicable ordinances, rules or statutes
that permts a permanent dwelling, of whatever size, in
canpgrounds on forest |ands.

However, intervenors urge us to interpret other
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sections of the CCZO to fill the gaps in the county board's
deci si on. Specifically, intervenors point out that CCZO
7.040(6)(c) allows nobile homes for manager's residences as
accessory uses in canpgrounds in Rural Resort Comerci al
zones, CCZO 3.142(8), and Rural Commercial zones, CCZO
3.132(10). Intervenors invite us to interpret the county
code to allow such a nobile home as an accessory use to the
pr oposed canpgr ound in a Forest/ Grazi ng zone

notw t hstandi ng the absence of any permtting |anguage in
applicable ordinances and the inherent inconsistency of a
per manent residence on a canmpground limted to "overnight

tenmporary use for nonresidenti al pur poses and where
"intensively devel oped” uses are prohibited. CCzO
3.052(22). We decline intervenors' invitation.

The first assignnent of error is sustained.
FI FTH ASSI GNVENT OF ERROR

Petitioners assign as error the decision's failure to
address or apply CCZO 5.030, which establishes the follow ng
exception to the requirenent for an 80-acre mninmum /| ot size

in the Forest/ G azing zone:

"If, at the tine of passage of this ordinance, a
lot * * * has an area or dinmension which does not
meet the lot size requirenments of the zone in
which the property is located, the lot * * * may
be occupied by a wuse permtted in the zone
provided that an urban land use is not allowed
within a '"rural' or 'resource' zone w thout a Goal
2 exception to Goal 14." (Enphasis added.)

Petitioners argued before the county board that the proposed
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51-unit fully-serviced RV canp, with a nmanager's dwelling,
clustered onto 1.5 acres, is an urban |and use that wunder
CCZO 5. 030 cannot be all owed on the 40-acre subject property
w t hout an exception to Goal 14. Record 340. Petitioners
argue that the decision fails to address their argunment that
CCZO 5.030 applies, and that it nust be remanded so the
county board can wundertake an analysis of whether the
proposed RV canp is an urban |land use in a resource zone.

As we discussed under the first assignnment of error,
t he county board found under its "density" analysis that the
proposed RV canp was a "rural" rather than an "urban" use.
Record 12-13. We rejected that finding in part because it
equates non-urban density wth an acceptable |evel of

intensity permtted by the Goal 4 rule for canpgrounds on

forest | ands. Wth respect to the fifth assignnent of
error, intervenors argue that the county board' s findings
regardi ng "density" indirectly addr ess, and rej ect,

petitioners' argunent bel ow that CCZO 5.030 should apply.
When petitioners raised the 1issue below concerning
whet her CCZO 5.030 is an applicable approval standard, the
county board was required to determ ne either that the code
provision is inapplicable or that it is satisfied. See

Norvell, 43 Or App at 853; East Lancaster Neigh. Assoc., 30

Or LUBA at 158. The county board did neither. The decision
does not nention CCZO 5.030, and its conclusions regarding

density for purposes of conpliance with CCZO 3.052(22) are
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i nadequate to constitute findings that CCZO 5.030 either is
i napplicable or is satisfied.

The fifth assignnent of error is sustained.
SECOND ASSI GNMVENT OF ERROR

In addition to conpliance wth the definition of
"canmpground"” wunder the Goal 4 rule and CCZO 3.052(22),
appr oval of I ntervenors' proposed RV canp requires
denonstration that the canpground wll not "force a
significant change in, or significantly increase the cost
of , accepted farm ng or forest practices on agricultural or
forest |ands." OAR 660-06-025(5)(a); C€CCzZzO 7.040(16)(a).
This requirement is intended to "make the use conpatible
with forest operations and agriculture and to conserve
val ues found on forest lands.” OAR 660-06-025(5).

Petitioners and others argued and presented evidence
bel ow that the proposed RV canp would force significant
changes in farmng and forest practices on surrounding
forest lands.10 The county board concluded to the contrary.

Record 14-17. Petitioners argue that this conclusion is

10 ntervenors argue that petitioners failed to advise the county that
its findings nust study and describe farm and forest practices on
surrounding forest lands, and thus petitioners have waived the right to
appeal the adequacy of the county's findings on conpliance with OAR 660-06-
025(5) and CCZO 7.040(16)(a). W disagree. |In order to preserve the right
to challenge the adequacy of adopted findings to address a relevant
criterion, a petitioner need only challenge the proposal's conpliance with
that criterion; the petitioner need not anticipate and chall enge bel ow the
findings ultinmately adopted. Lucier v. City of Medford, 26 O LUBA 213,
216 (1993). Here, petitioners and others challenged the proposal's
conpliance with the relevant criterion. Petitioners need not anticipate
and chal l enge below the form or nmethod of the county's findings.
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defective because the county board failed to adequately
study or describe the farm and forest practices on

surroundi ng | ands. Schel |l enberg v. Pol k County, 21 Or LUBA

425, 440 (1991); DLCD v. Klamath County, 25 Or LUBA 355, 366

(1993).

We addressed in Schellenberg a nearly identical

provision in ORS 215.296(1) and held that county findings
under this statute nust describe the farm or forest
practices on surrounding |ands devoted to farm or forest
use, and explain why the proposed use wll not force a
significant change in or significantly increase the cost of
t hose practices. 21 Or LUBA at 440.11

In DLCD v. Klamath County we addressed a criterion that

t he proposed nonforest use not "interfere seriously with the
accepted forestry practices on adjacent |ands devoted to

forest use, and not "significantly increase the cost of
forestry operations on such lands."” 25 Or LUBA at 366. W
held that before the county could determ ne whether the

nonforest use would seriously interfere wth accepted

11The Goal 4 Rule and ordinance at issue in this case differs fromthe
statute at issue in Schellenberg only in that the Goal 4 Rule broadly
mentions "agricultural or forest |ands" wthout specifying whether they are
"surroundi ng" the subject property or have another relationship (such as
"adjacent" or "nearby"). However, OAR 660-06-025(5)(c), the subsection
i medi ately following the Goal 4 Rule in question, requires the applicant
to record statenents recognizing the rights of "adjacent and nearby | and

owners to conduct forest operations * * * " (Enphasis added.) Thi s
subsection clarifies that the "agricultural or forest |ands" on which the
county nmust describe farm or forest practices includes at |east

agricultural or forest |ands adjacent or nearby to the subject property.
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adjacent lands, it had to determ ne what those practices
were. |d.

W agree with petitioners that the county board's
findings nust describe the farm or forest practices on
adj acent and nearby forest |ands, as well as explain why the
proposed use does not significantly affect those practices.
The county board's findings on this point identify an
adj acent tree farm but say nothing about the accepted farm
or forest practices on those | ands. 12 Record 14. The
deci sion's description of accepted practices on the adjacent
900-acre Donnelly ranch <consists of reference to the
property as a "woodlot" on which the Donnellys raised a
small flock of sheep. Record 15. Nei t her of these
references adequately describe the accepted farm or forest
practices on these adjacent | ands. The decision does not
address nearby |l ands, including the extensive forest |ands
zoned Tinber directly across the Rogue River from the
proposed RV canp.

W thout an adequate description of farm and forest
practices on these adjacent and nearby resource |ands, the

decision's finding that the proposed RV camp wll not

12The county board's statenent at record 14 that "[t]he applicants
provi ded evidence of the forest practices ongoing on the Hancock non-
i ndustrial forest land" is puzzling. W discern nothing in the application
t hat addresses resource practices on the Hancock | ands or other |ands other
than conclusory statenents that the RV canp will not disturb any nearhby
forest practices. Record 122. Intervenors do not cite to any other
evidence in the record regarding forest practices on the Hancock |ands, or
ot her resource | ands.
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significantly affect those practices is inadequate and
unsupported by substantial evidence.

The second assi gnnent of error is sustained.
THI RD ASSI GNVENT OF ERROR

Petitioners assign as error the decision's finding that
intervenors conplied with CCZO 7.040(1)(d), which requires a
condi ti onal use applicant to provide statenents from
utilities showing that the utilities reviewed the proposal
CCzO 7.040(1)(d) further requires the county to adopt any
conditions the wutilities inpose. I ntervenors submtted
statenents from the local fire protection district and the
Curry County Road Departnent. The county board found that
both statenments conplied with CCZO 7.040(1)(d):

"The applicants have provided statenments from
Coos-Curry Electric and Squaw Valley-North Bank
Rural Fire Protection District. Both statenents
indicate review of the proposal, and neither
requires any additional conditions or ternmns. The
applicants have also submtted a statement from
the County Road Departnment which does inpose
addi tional conditions regarding sight distance,

turn |anes and culverts. Conpliance with these
conditions shall be nmade part of the conditions of
approval ." Record 13.

A Fire Protection Services

The statenent provided by the fire protection district
sinply states that "[i]f a structure were built [on the
subj ect property], it would be our responsibility to provide
fire protection to it, subject to accessibility.” Record

143. Petitioners argue that a subsequent letter by the fire
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protection district nmakes it clear that the district
considered only a single dwelling, not the RV canp proposal,
and hence that the statenment does not conply with the CCZO
7.040(1)(d) requirenment that the utility provider review the
proposal. Record 515.

| ntervenors respond that petitioners failed to raise
this issue below with sufficient specificity to permt the
county board to address the issue, and have thus waived it.
Petitioners can cite only one place in the record where
anyone challenged statenents from the fire protection
district, and that reference nerely objects to the absence
of those statenents from the initial application. Record
341. Not hing in that objection apprises the county board
that the statement submtted did not denonstrate that the
fire protection district had reviewed the RV canp proposal
required by CCzO 7.040(1)(d). We find that this sub-issue
is waived. ORS 197.835(3).

B. Road Servi ces

The county board found that the statement of the county
road departnment satisfies CCZO 7.040(1)(d) and required as a
condition of approval conpliance with the conditions that
the road departnent inposed on the RV canp "regarding sight
di st ance, turn | anes and cul verts." Record 13.
Accordingly, the decision orders conpliance wth road
conditions identified "at Page G2 of the Attachnent to the
Staff Report." Record 22.
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However, the attachnment at page G2 is an access permt
dated two years before the RV canmp was proposed and does not
refer to the RV canp. It requires a 300-foot sight distance
to the east and culverts, but does not nention turn |anes.
Petitioner posits that the county board instead intended to
refer to page G 1 attached to the staff report, which is a
meno from the county road departnent that reviews the RV
canp and inposes 400 foot sight distance requirenents in
both directions, as well as turn lanes. Record 143A

| ntervenors respond in effect that even if the county
board's finding on this point inadvertently refers to the
wrong docunent, evidence in the record (the neno at Record
143A) clearly supports the finding that the road departnent
had reviewed the proposed use. ORS 197.835(11)(b). We
agr ee.

Petitioners' other argunents regarding the feasibility
of the conditions inposed by the road departnent at record
143A do not denonstrate error.

Thi s assignnment of error is denied.

FOURTH ASSI GNMENT OF ERROR

Petitioners assign error to the decision's finding of

conpliance with CCZO 4.011, which requires a 50-foot setback

of all structural developnment from the streanbank of any

perenni al streams, unless the state Departnent of Fish and
Wldlife (ODFW finds that a Iesser setback wll not

j eopardi ze various riparian values. The decision finds that
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ODFW recommends 50-foot setbacks, but inposes a 50-foot

setback fromthe center of a perennial stream on the subject

property. Record 19A, 22. Petitioners argue that placing
the setback from the bank of the stream m sconstrues CCZO
4. 011.

| nt ervenor responds that CCZO 4.011 is not an
applicable criterion, because it did not appear in the
county's notice of the land use hearing, Record 556, and
because the challenged decision did not name CCZO 4.011 in
the section describing approval criteria. Record 5-8.
Rat her, the county board made findings under CCZO 4.011
merely to respond to issues the petitioners raised. Record
19A.

| nt ervenors' argument that CCZO 4.011 1is not an
applicable approval criterion is belied by the decision's
express finding that CCZO 4.011 applies and is satisfied by
t he i nposed conditions of setback. Record 19A. Nor are we
aware of any reason why the |ocal governnent cannot state
approval criteria in the body of the decision, as opposed to
an introductory statenent. We conclude that, whether the
county board was required to or not, it applied CCZO 4.011
as an approval criterion.

Turning to petitioners' argunent, we agree that the
county board's prohibition on structural developnment within
50-feet of the streanbank, as opposed to the center of the

stream is contrary to the CCZO 4.011. The chal | enged
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deci sion does not mnmake findings sufficient to inpose a
| esser setback, and we are not nmade aware of any conpelling
evidence in the record that would support such a concl usion.

The fourth assignnment of error is sustained.

o A W N P

The county's decision is remanded.
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