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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEE ELI NSKI and M KE ELI NSKI , )
)
Petitioners, )
)
VS. )
) LUBA No. 97-034
CITY OF LINCOLN CITY, )
) FI NAL OPI NI ON
Respondent, ) AND ORDER
)
and )
)
Kl CHO, )
)
| nt ervenor - Respondent . )

Appeal from City of Lincoln City.

Dee Elinski and Mke Elinski, Lincoln City, filed the
petition for review on their own behalf. Dee Elinski argued
on her own behal f.

No appearance by respondent.

Dennis L. Bartoldus, Newport, filed the response brief
and argued on behal f of intervenor-respondent.

LI VI NGSTON, Adm ni strative Law Judge; HANNA,
Adm ni strative Law Judge, participated in the decision.

DI SM SSED 11/ 26/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Livingston.
NATURE OF THE DECI SI ON

Petitioners appeal a decision of +the city council
approving a conditional use permt for a four-unit
condom ni um pr oj ect.
MOTI ON TO | NTERVENE

Ki Cho (intervenor), the applicant below, nobves to
intervene on the side of the respondent. There is no
opposition to the nmotion, and it is allowed.
FACTS

On April 18, 1966, intervenor filed an application for
a conditional use permt to build a four-unit condom nium on
a | ot zoned Recreation Commer ci al (RO with an
Environmental Quality (EQ zone overlay. After a hearing on

Cct ober 15, 1996, the city planning comm ssion approved the

application with conditions. Petitioners appealed to the
city council, which adopted a witten final order signed and
dated February 10, 1997. The final order upheld the

pl anni ng conm ssion's deci sion.

Thi s appeal foll owed.
MOTI ON TO DI SM SS

| nt ervenor - Respondent (intervenor) noves to dismss
this appeal for lack of jurisdiction on the ground that
petitioners did not file their notice of intent to appeal
within 21 days after the date the county's decision becane

final as required by ORS 197.830(8) and W cks-Snodgrass V.
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City of Reedsport, 148 Or App 217, 939 P2d 625, rev den 326

O 59 (1997) (petition for reconsideration pending).1

The decision challenged in this appeal was signed by
t he mayor on February 10, 1997. Record 9. Petitioners'
notice of intent to appeal the city's decision was filed
with LUBA on March 12, 1997, 30 days after the decision was
signed by the Mayor. | ntervenor argues that petitioners'
appeal was not tinely filed under ORS 197.830(8), and nust
be dism ssed. Petitioners respond that because witten
notice of the decision was not given until February 19,
1997, the 21-day period stated in ORS 197.830(8) for an
appeal to LUBA did not begin until that date.?2

Until recently, the rule established by the Oregon

Court of Appeals in League of Wnen Voters v. Coos County,

82 O App 673, 729 P2d 588 (1986), was that, under nost

circunstances, the time for appealing a local I|and use
decision or limted |land use decision was tolled from the
time the decision was signed until the |ocal body provided

notice of the decision to the appealing party. However, the

10RS 197.830(8) provides, in relevant part:

"A notice of intent to appeal a land use decision or limted
| and use decision shall be filed not later than 21 days after
the date the decision sought to be revi ewed becones final."

2The letter upon which petitioners rely to show when notice of the
chal l enged decision was nailed is not in the record, but is attached as an
exhibit to petitioners' Menorandum in Regards to Jurisdiction and in
Opposition to the Mtion to Dismiss filed by Respondent-Intervenor
(response menorandum . In view of our disposition of intervenor's notion
to dismss, it is not material when notice of the decision was mail ed.
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court concluded in Wcks-Snodgrass that its earlier reading

of ORS 197.830(8) was contrary to the |[|anguage of the

statute, and overturned League of Wnen Voters. Under the

rul e announced in W cks-Snodgrass, the period established by

ORS 197.830(8) for the appeal of a local |and use decision
to LUBA begins to run from the date the |ocal decision
becones final, not from the date when the |ocal governnent

provides notice of the decision. W cks- Snodgrass, 148 O

App at 223-24.
The parties dispute when the city's decision becane
final. This Board's rules define "final decision" as

foll ows:

"A decision beconmes final when it is reduced to
writing and bears the necessary signatures of the
deci sion rmaker(s), unless a | ocal rule or
ordi nance specifies that the decision becones
final at a later time, in which case the decision
is considered final as provided in the local rule
or ordinance.” OAR-661-10-010(3).

Petitioners contend that, by |ocal ordinance, the city
has specified that |and use decisions do not becone final
unti | the date notice of the decision is miled.
Petitioners rely on Lincoln City Zoning Odinance (LCzZO
9.040(5), which provides:

"(5) Review Body Deci sion.

"(a) Upon review, the reviewng body nmay
affirm reverse, or nodify the decision
of the | ower body or staff.

"(b) Notice of the reviewing body decision
shall be provided to all parties to the
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hearing, within five (5) working days of
the date of the final decision. The
noti ce of the decision shall include:

"x % *x * %

"(iii) If the reviewing body is the City
Council, a statenent that the
deci sion may be appealed to the
Land Use Board of Appeals by
filing a notice of intent to
appeal within twenty-one (21)
days of the date that the fina
order was mmil ed. [3]

"k ox * x *"  (Enphasis added.)

Petitioners argue that because the |anguage of LCZO
9.040(5)(b)(iii) specifies that decisions my be appealed to
LUBA within 21 days of the date the final order was mail ed,
we nmust infer that the date the decision is miled is the
date it becones final. Response Menorandum 3. According to
petitioners, pursuant to |ocal ordinance and OAR 661-10-
010(3), the challenged decision becane final on February 19,
1997, and the 21-day appeal period began running on that
dat e.

We disagree with petitioners. LCZO 9. 040(5)(b) does
not specify that | ocal decisions beconme final on the date of
mai |l i ng. \When | ocal decisions become final is specified in
LCZO 9.030, which states the city's quasi-judicial hearing
procedures and requirenments. LCZO 9.030(5) provides:

31t appears that the enphasized |anguage was intended to reflect the
notice rule created in League of Wnen Voters.
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"* * * |1f the hearing is in the nature of an
appeal, the body may affirm with nodifications or
addi ti onal condi ti ons, reverse or remand the
deci sion that is on appeal.

"(a) The decision of the hearing body, which has
the authority to approve the application or
decide the appeal, shall be by a witten
order signed by the presiding officer.

"(b) The order shall incorporate findings of fact
and concl usions that include: * * *

"(c) The written order is the final decision in
the matter."

LCZO 9.030(5) 1is consistent with the general rule
stated in OAR 661-10-010(3): a decision becones final when
it is reduced to witing and bears the necessary signature
of the decision maker. That often occurs prior to the date
of mailing. LCZO 9.040(5)(b)(iii) requires that a statenent
regardi ng appeals to LUBA be included in the city's notices

of deci sion. The fact that, after Wcks-Snodgrass, the

statenment is msleading and may result in tardy appeals to
LUBA does not change the date the city's decision becane

final. See DeBates v. Yanmhill County, O LUBA _ (LUBA

No. 97-091, Septenber 29, 1997), slip op 4-5; M chael-Mrk

Ltd. v. Yamhill County, O LUBA ___ (LUBA No. 97-032,

August 4, 1997), aff'd ___ O App ___ (Novenber 19, 1997).
Under OAR 661-10-010(3) and LCZO 9.030(5), the city's

deci sion became final on February 10, 1997. Petitioners’

appeal was not tinmely filed, and we have no jurisdiction.

This appeal is dism ssed.
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