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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DEPARTMENT OF LAND CONSERVATI ON )
AND DEVELOPMENT,

Petitioner,

VS.
LUBA No. 97-098
CLACKANMAS COUNTY,
FI NAL OPI NI ON
Respondent , AND ORDER
and

FRANK WOOD,

N N N N N N N N N N N N N N

| nt ervenor - Respondent . )

Appeal from Cl ackanmas County.

Ri chard M \Whitnman, Assistant Attorney Ceneral, Salem
filed the petition for review and argued on behalf of
petitioner. Wth him on the brief were Hardy Mers,
Attorney General, David Schuman, Deputy Attorney General,
and Virginia L. Linder, Solicitor General.

No appearance by respondent.

David J. Hunnicutt, Tigard, filed the response brief
and argued on behalf of intervenor-respondent.

HANNA, Adm nistrative Law Judge; GUSTAFSON, Chi ef
Adm nistrative Law Judge, participated in the decision.

REVERSED 11/ 26/ 97
You are entitled to judicial review of this Order.

Judicial review is governed by the provisions of ORS
197. 850.
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Opi ni on by Hanna.
NATURE OF THE DECI SI ON

Petitioner appeals the county's approval of the siting
of a church and related facilities in the county's exclusive
farm use (EFU) zone on high-val ue farmn and.
MOTI ON TO | NTERVENE

Frank Wbod (intervenor), the applicant below, noves to
intervene in this proceeding on the side of respondent.
There is no objection to the nmotion, and it is allowed.
MOTI ONS TO FI LE SUPPLEMENTAL BRI EF

After the parties submtted their briefs, the Suprene

Court issued its decision in Lane County v. LCDC, 325 O

569, P2d , recon den 326 O , P2d _ (1997)

(Lane County).1 Each party noves to file a supplenenta

brief to respond to issues addressed in that decision.?
There is no opposition to these nmotions, and they are

al | owed.

1The flow of both petitioner's and intervenor's argunents was disrupted
by the issuance of Lane County after the briefs were submtted to LUBA. W
address the parties' initial argunents only to the extent they do not
appear to have been superseded by later argunents in the supplenental
briefs.

2After oral argument, petitioner noved to file a nenorandum of
additional authorities concerning the Oregon Suprene Court's denial of the
amici curiae notion for reconsideration of Lane County. This Board
officially notices decisions of the Supreme Court. Materials attached to
petitioner's notion that contain copies of argunments nade by amici to the
court are not noticed by this Board. Additionally, we will not accept the
copi es of argunments made by amici to the court.
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1 FACTS

The facts as described by petitioner are essentially

undi sputed, and we adopt them as our own:

"[Intervenor, the agent acting for the] Good
Shepherd [church] applied to the County for a
permt to construct a church and school conplex
approximately 2.6 mles northwest of the City of
Sandy. The subj ect property cont ai ns
approximately 30.5 acres zoned for exclusive farm
use (EFU) and is designated "Agriculture" by the
Cl ackamas County Conprehensive Plan. The property
is high-value farmand for the purposes of the
County's Zoning and Devel opnment Ordinance (ZDO)
and OAR 660-33-120 and 130. The | and consists of
gently rolling hills cultivated in berries.

"Good Shepherd proposes to build one of the
| argest churches in Oregon on the property. The
proposed facility consists of a church and school
conpl ex, i ncl udi ng 210, 000 square f eet of
bui l dings and 13 acres of paved parking for up to
1,500 cars. The proposed facilities wll draw
3,000 people on an average weekend, wth between
4,000 and 5,000 possible during peak usage. The
proposed physical structures include a three-

story, 142, 000 squar e f oot mai n bui | di ng
containing the main sanctuary, as well as severa
cl assroons. Ot her structures include additional

cl assroons, a maintenance/ machi ne shop, and a gym
totaling 71,000 square feet. Fifty percent of the
30.5 acre site will be covered with inpervious
structures. In addi tion to the physi cal
structures, Good Shepherd proposes to build two
lighted sports fields and a one-half acre |lake to
supply water for fire suppression.

"These facilities wll support five church
services a week, as well as a day school for an
estimted 500 students. Proposed activities
include church services, weekly classes for
students, assenbl i es, concerts, and athletic
events. The church canpus wll require a full

time staff of 80 persons as well as an additiona
20 person mmi ntenance staff.
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"On Novenber 27, 1996, Clackamas County adopted an
ordi nance inplenmenting LCDC rul es concerning |ands

zoned for EFU. ZDO Section 401. Seven days
| ater, on Decenber 4, 1996, Good  Shepherd
submtted its application. In a letter dated

January 2, 1997, Cl ackamas County Counse
expressed his opinion that ZDO Section 401, passed
just two nonths prior, was invalid under the
Suprene Court's decision in Brentmar v. Jackson
County, 321 Or 481, 900 P2d 1030 (1995), which
predated the county's ordinance by nore than a
year.

"On February 5, 1997 an initial public hearing was
held and the Record was left open for coment
t hrough February 19t h. On February 26, 1997, a
brief hearing was held to reopen the record
t hrough March 5th. On March 12, 1997, another
public hearing was held. On April 28, 1997, the
hearing officer issued his final order and
findings in which he approved Good Shepherd's
request premsed on his determnation that ZDO

Section 401 was invalid under Brentmar.I[3] The
hearing officer's decision represents the County's
final | and use decision in this mtter " Petition

for Review 2-3 (Record citations omtted).

The hearings officer also determ ned that OAR chapter
660, division 33 rules did not apply to the challenged
deci sion because the county had inplenented those rules
t hrough ZDO 401. Thi s appeal foll owed.
ASSI GNVENT OF ERROR

Petitioner challenges the county's determ nation that

nei t her OAR chapter 660, division 33 nor ZDO 401 applies to

3In Brentmar, the local governnent denied the siting of an agricultural
school on EFU land, following its own |egislatively adopted criteria which
suppl enented the statutory |anguage in ORS 215.283(1). The court stated
that "under ORS 215.213(1) and 215.283(1), a county nay not enact or apply
legislative criteria of its own that supplenment those found in ORS
215.213(1) and 215.283(1)." Brentmar v. Jackson County, 321 at 496.
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t he chall enged deci sion. It also challenges the county's
failure to establish conpliance with Statew de Planning
Goals 3 and 14. We consider first the applicability of OAR
chapter 660, division 33.

Foll owm ng 1993 anendnents to statutes regulating uses
on farm and, t he Land Conservation and Devel opment
Commi ssion (LCDC) adopted OAR chapter 660, division 33
regul ating those uses. The county anended ZDO 401 on
Novenber 27, 1996 to incorporate the provisions of OAR
chapter 660, division 33. As relevant here, the county
adopted ZDO 401.04(C)(44) and (45) to inplenment OAR 660- 33-
120 and 660-33-130 (the rules). OAR 660-33-120 includes a

table that |ists uses authorized on agricultural |and as
well as those uses that are not permtted on high-value
farm and. These prohibitions on high-value farm and

i nclude: "Public or private schools, including all buildings
essential to the operation of a school * * *" —and
"[c] hurches and ceneteries in conjunction with churches. "4
The relevant provisions of ZDO 401, specifically ZDO
401.04(C)(44) and (45), were in effect on the Decenber 6,
1996 application date. The hearings officer reasoned that
because ZDO 401.04(C)(44) and (45) inplenented OAR 660- 33-

120 and 660-33-130, the rules were therefore inapplicable to

47ZDO 401. 04(C) (44) and (45) duplicate the relevant portions of OAR 660-
33-120, stating: "44. Public or private schools, including all buildings
essential to the operation of a school. * * *" and "45. Churches and
cenmeteries in conjunction with churches.™
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t he chal |l enged decision.>
However, while the ZDO anmendnents were effective, they
had not yet been acknow edged when the application was

filed. Under ORS 197.646(3), the relevant goals and rules

remain directly applicable to local decisions until the
county provisions are acknow edged. G sler v. Deschutes
County, 149 Or App 528, 533, ___ P2d ___ (1997). Thus, in

these circunstances, we agree wth petitioner that OAR
chapter 660, division 33 was applicable to the chall enged
deci sion because the <county regulations were not yet
acknowl edged wunder ORS 197.625 at the time of the
application.

I nt ervenor then stated:

"[Intervenor] concedes t hat t he subj ect
application was submtted after the adoption by
Cl ackamas County of the new ZDO provisions, but
prior to the 21 day acknow edgnment period required
by ORS 197.625(1). Therefore, [i ntervenor]
concedes that the Hearings O ficer's rationale for
refusing to apply OAR 660-33-120 and 660-33-130
[that the ordinance had been acknow edged] is
incorrect.” Intervenor's Brief 3.

Nonet hel ess, intervenor continues to argue that OAR
660- 33-120 and 660-33-130 do not apply to the chall enged
deci si on.

Initially, intervenor argued that based on the Court of

5I't is not necessary for us to address the hearings officer's conclusion
that once a |ocal government adopts an ordinance that inplenments a rule
the rule is no longer directly applicable to the Iocal government's
deci si ons.
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Appeal s' decision in Lane County v. LCDC, 138 Or App 635,

910 P2d 414, on recon 140 Or App 368, 914 P2d 1114 (1996),
OAR 660-33-120 and 660-33-130 were not applicable to its

proposal . 6 In Lane County, the <county challenged the

validity of rules adopted by LCDC restricting uses otherw se
allowed by ORS 215.213 on high-value farmand in the two
mar gi nal | ands counties.’” The Court of Appeals determ ned
that LCDC exceeded its authority when it I|imted uses
allowed on high-value farm and that are allowed under ORS
215. 213. | ntervenor argued that even though Clackamas
County is not a marginal |ands county, the reasoning of the
Court of Appeals was equally applicable to nonmarginal | ands
counties. Thus, according to intervenor, OAR 660-33-120 and
660-33-130 were inapplicable to the subject application.
However, after the briefs were filed in this appeal,

the Suprene Court reversed the Court of Appeals' decision,

6| ntervenor also argues that "[p]etitioner did not argue [below that
the rules remnined valid because the subject application was submtted
prior to the end of the 21 day acknowl edgnent period * * *. " Petition for
Revi ew 3. Intervenor thus argues that petitioners waived the issue of
validity of the rules and cannot raise it here. We reject this argunent.
Petitioner clearly raised below the applicability of the rules at issue to

the chall enged decision. Petitioner has nmet the requirenents of ORS
197. 835(3). Boldt v. Clackamas County, 107 O App 619, 813 P2d 1078
(1991).

TORS 215.213 applies to counties that adopted marginal |ands provisions
under ORS 197.247 (1991 Edition). Only Lane and Washington counties
exercised this option. ORS 215.283 applies to all other counties. Pri or
to the enactnent of HB 3661, the significant difference between ORS 215.213
and 215.283 had not been in the litany of general uses in subsections (1)
and (2) of those provisions, but in the special provisions allow ng nonfarm
dwel lings in ORS 215.213.
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t hereby validating the applicability of OAR 660-33-120 and
660-33-130 in the two margi nal | ands counties. Nonetheless,
intervenor continues to argue that the rules are not
applicable to the chall enged deci sion. I nt ervenor expl ains

general ly:

"Alt hough Lane County addresses the validity of
LCDC s high value farmand rules only in the
context of ORS 215.213, [intervenor] concedes that
the opinion is likely applicable to uses all owed
in the non-margi nal |ands counties pursuant to ORS
215. 283, including the proposed uses at issue in
this matter. [Intervenor] submts this nenmrandum
for the sole purpose of addressing the rationale
used by the Oregon Supreme Court in Lane County to
uphol d LCDC' s high value farnl and rules."s
| ntervenor's Supplenental Brief 1.

Not wi t hst andi ng the specific application of the court's
holding to only two counties, its reasoning is general in
nature and also validates the rules as they apply to all
counti es. Several statenents by the court are illustrative

of the broad scope of the decision:

"[1]n the absence of any evidence of a contrary
| egislative intent, LCDC has the authority
pursuant to ORS chapter 197 to adopt goals and
rules to provide special protection for high val ue
farmand within the broader range of farn ands
zoned EFU." Lane County v. LCDC, 325 Or at 581.

In discussing the list in ORS 215.213 of allowed uses

in EFU zones in Lane and Washington Counties, the court

8Despite the inplication that intervenor is asking LUBA to reconsider
the Oregon Suprenme Court's Lane County decision, intervenor explained at
oral argument that he is merely preparing to take his argunments to that
court.
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descri bed the subordinate role of the counties generally to
the statewide |and use planning goals and the concomtant

limtation on LCDC s authority, stating:

"[We conclude that a county's power to designate
EFU land and its authority to allow non-farm uses
on EFU Iland pursuant to ORS 215.213 are
subordinate to the statewide |and uses planning

goal s, i ncludi ng Goal 3, as anended, whi ch
recognizes the need to protect hi gh val ue
farm and.

"Under t hose circunstance, LCDC s chall enged

regul ations are consistent with ORS 215.213 so
long as they are not l|less restrictive than those

statutes -- that is, if they do not allow nore
uses than the statutes."” Lane County v. LCDC, 325
O at 583.

The court's reasoning with respect to the validity of
LCDC s rules to marginal |ands counties in juxtaposition
with ORS 215.213 is directly applicable to the validity of
LCDC s rules in juxtaposition with ORS 215.283, which sets
forth the statutory |list of allowed uses in EFU zones in all
ot her counti es. The uses allowed under OAR 660-33-120 and
660- 33-130 are not |less restrictive than those |isted under
ORS 215.283. Thus, those rules are valid and are applicable
to the chal |l enged deci sion.

Under OAR 660-33-120 and 660-33-130, churches are not
allowed to be established and thus are prohibited on high-
value farmand as a matter of |[|aw Accordingly, the
proposal before us to establish a church on high-val ue
farm and is prohibited as a matter of | aw.

It is not necessary for wus to reach petitioner's
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argunent that the county was required to apply ZDO 401. As
a matter of |law, OAR 660-33-120 and 660-33-130 preclude the
proposed use. For the sane reason, it is not necessary for
us to reach petitioner's argunent that the county was
required to apply Goals 3 and 14.

The assignnent of error is sustained.

~N~ oo o~ WO N

The county's decision is reversed.?®

90AR 661-10-071(1) requires this Board to reverse rather than remand a
deci si on when "[t]he decision violates a provision of applicable law and is
prohibited as a matter of |aw "
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