1 BEFORE THE LAND USE BOARD OF APPEALS
2 OF THE STATE OF OREGON
3
4 D.S. PARKLANE DEVELOPMENT, INC., ) LUBA No. 97-048
5 )
6 WASHINGTON COUNTY FARM BUREAU )
7 and OREGON FARM BUREAU FEDERATION,) LUBA No. 97-050
8 )
9 CITY OF LAKE OSWEGO and CITY OF )
10  WEST LINN, ) LUBA No. 97-052
11 )
12 COALITION FOR A LIVABLE )
13 FUTURE, et al, ) LUBA No. 97-053
14 )
15 THE HALTON COMPANY and EDWARD H. ) LUBA No. 97-054
16 HALTON, JR., )
17 )
18 JOHN R. SKOURTES, et al, ) LUBA No. 97-055
19 )
20 DEPARTMENT OF AGRICULTURE, et al, ) LUBA No. 97-057
21 )
22  CITY OF HILLSBORO, ) LUBA No. 97-063
23 )
24 Petitioners, )
25 )
26 VS. ) FINAL OPINION
27 ) AND ORDER
28  METRO, )
29 )
30 Respondent. )
31
32
33 Appeal from Metro.
34
35 Richard Whitman, Assistant Attorney General, Salem, and Celeste J. Doyle, Assistant

36  Attorney General, Salem, filed a petition for review and argued on behalf of petitioners
37  Oregon Department of Agriculture, Oregon Department of Transportation, and Oregon
38  Department of Land Conservation and Development. With them on the brief was Hardy
39  Myers, Attorney General, David Schuman, Deputy Attorney General, Michael Reynolds,
40  Solicitor General and Lucinda Moyano, Assistant Attorney General.

42 Mary Kyle McCurdy, Portland, filed a petition for review and argued on behalf of

43  petitioners Coalition For a Livable Future, Ecumenical Ministries of Oregon, 1000 Friends of
44 Oregon, and Malinowski Farm.
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Steven M. Claussen, Portland, filed a petition for review and argued on behalf of
petitioners Washington County Farm Bureau and Oregon Farm Bureau Federation. With
him on the brief was Williams Frederickson Stark and Littlefield.

Elizabeth Graser-Lindsey, Beavercreek, filed a petition for review and argued on her
own behalf.

Richard T. Perry, Portland, filed a petition for review and argued on behalf of
petitioners John R. Skourtes et al.

Gregory S. Hathaway, Portland, filed a petition for review and Timothy R. Volpert
argued on behalf of petitioner D.S. Parklane Development, Inc. With them on the brief was
Davis Wright Tremaine.

Jeffrey G. Condit, Portland, filed a petition for review and argued on behalf of
petitioners City of Lake Oswego and City of West Linn. With him on the brief was Miller
Nash Wiener Hager and Carlsen.

Michael E. Judd, County Counsel, Oregon City, filed a brief on behalf on intervenor-
petitioner Clackamas County.

Corinne C. Sherton, Salem, filed a petition for review and argued on behalf of
petitioner City of Hillsboro. With her on the brief was Johnson Kloos and Sherton.

D. Daniel Chandler and Jeff H. Bachrach, Portland, filed a petition for review and
argued on behalf of petitioners The Halton Company and Edward H. Halton, Jr. With them
on the brief was O'Donnell Ramis Crew Corrigan and Bachrach.

William C. Cox, Portland, filed a petition for review and argued on behalf of
intervenor-cross petitioner Heritage Homes Investment Company Corp.

Daniel B. Cooper, General Counsel, and Lawrence S. Shaw and Kenneth D. Helm,
Deputy Counsels, Portland, filed response briefs and argued on behalf of respondent Metro.

Jeff H. Bachrach, Portland, filed a response brief and argued on behalf of intervenors-
respondent Genstar Land Company Northwest and Sisters of St. Mary’s of Oregon. With
him on the brief was O'Donnell Ramis Crew Corrigan and Bachrach.

Corinne C. Sherton, Salem, filed a response brief and argued on behalf of intervenor-
respondent City of Hillsboro. With her on the brief was Johnson Kloos and Sherton.

Mark J. Greenfield, Portland, filed a response brief and argued on behalf of
intervenor-respondent Jim Standring.
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William C. Cox, Portland, filed a response brief and argued on behalf of intervenor-
respondent Heritage Homes Investment Company Corp.

Wendie L. Kellington, Portland, filed a response brief and argued on behalf of
intervenors-respondent The Halton Company and Edward H. Halton, Jr. With her on the
brief was Schwabe Williamson and Wyatt.

Jack L. Orchard, Portland, filed a response brief on behalf of intervenor-respondent
Joseph E. Hanauer. With him on the brief was Ball Janik.
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11 Timothy R. Volpert, Portland, filed a response brief on behalf of intervenor-
12 respondent D.S. Parklane Development. With him on the brief was Davis Wright Tremaine.

14 Jeff H. Bachrach, Portland, and Thane W. Tienson filed a response brief on behalf of
15  intervenor-respondent Metropolitan Land Company. With them on the brief was O'Donnell
16  Ramis Crew Corrigan and Bachrach, and Copeland Landye Bennett and Wolfe, respectively.

18 Mary Kyle McCurdy, Portland, filed a response brief on behalf of intervenor-
19  respondent Coalition for a Livable Future et al.

20

21 Jerry Parmenter, Portland, filed a response brief on behalf of himself. Mark J.

22 Greenfield, Portland, argued on behalf of intervenor-respondent Jerry Parmenter.

24 GUSTAFSON, Board Member; HANNA, Board Member, participated in the
25  decision.’

26

27 REMANDED 2/25/99

28

29 You are entitled to judicial review of this Order. Judicial review is governed by the

30  provisions of ORS 197.850.

'Due to his prior legal representation of petitioners in LUBA No. 97-050 in this consolidated appeal, Board
Chair Michael A. Holstun has not participated in LUBA's review at any stage of this appeal.
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1 Opinion by Gustafson and Hanna.

2 NATURE OF THE DECISION

3 Petitioners appeal Metro's adoption of Ordinance 96-655E, which designates urban
4  reserve areas for the Portland metropolitan region (metro region) and amends Metro's
5  procedures for expanding the metropolitan urban growth boundary (metro UGB).

6 MOTIONS TO INTERVENE

A number of parties, detailed in a footnote below, move to intervene in this

8  proceeding.> There is no opposition to any motion to intervene, and they are each allowed.

“City of Hillshoro and Clackamas County move to intervene in LUBA No. 97-052, Elizabeth Graser-
Lindsey in LUBA No. 97-053, and Charlie Hoff and Stafford Road Property Owners Association in LUBA No.
97-054 on the side of petitioners.

The Halton Company, Edward H. Halton Jr., City of Hillsboro, Metropolitan Land Company, Phil
DeNardis, Cliff Joss, Charlie Hoff, Stafford Road Property Owners Association, Joseph E. Hanauer, City of
Happy Valley, Albertsons, Inc., Larry R. Petersen, Joseph W. Angel, and Heritage Homes Investment
Company Corp. move to intervene in LUBA No. 97-048 on the side of the respondent.

The Halton Company, Edward H. Halton, Jr., Jim Standring, Genstar Land Company Northwest,
Sisters of St. Mary of Oregon, City of Hillsboro, D.S. Parklane Development, Inc., Charlie Hoff, Stafford Road
Property Owners Association, Joseph E. Hanauer, City of Happy Valley, Albertsons, Inc., Larry R. Petersen,
Joseph W. Angel, and Heritage Homes Investment Company Corp. move to intervene on the side of respondent
in LUBA No. 97-050.

The Halton Company, Edward H. Halton, Jr., Charlie Hoff, Stafford Road Property Owners
Association, Kent Seida, James S. Robinson, Joseph E. Hanauer, City of Happy Valley, Albertsons, Inc., Larry
R. Petersen, Joseph W. Angel, and Heritage Homes Investment Company Corp. move to intervene on the side
of respondent in LUBA No. 97-052.

The Halton Company, Edward H. Halton, Jr., Jim Standring, Genstar Land Company Northwest,
Sisters of St. Mary of Oregon, City of Hillsboro, D.S. Parklane Development, Inc., Metropolitan Land
Company, Phil DeNardis, Cliff Joss, Charlie Hoff, Stafford Road Property Owners Association, Joseph E.
Hanauer, City of Happy Valley, Albertsons, Inc., Larry R. Petersen, Joseph W. Angel, and Heritage Homes
Investment Company Corp. move to intervene on the side of respondent in LUBA No. 97-053.

City of Hillsboro, City of Lake Oswego, Clackamas County, Joseph E. Hanauer, City of Happy
Valley, Albertsons, Inc., Larry R. Petersen, Joseph W. Angel, and Heritage Homes Investment Company Corp.
move to intervene on the side of respondent in LUBA No. 97-054.

City of Hillsboro, Craig Reed Swenson, Mark Richard Farrell, George D. Purvis Ill, Carolyn
Seymour, Mike Piedra, Ruth Green, David Nash, Aviva Nash, Lorraine E. Libert, Bharati Ingle, Jayant Ingle,
Keith E. Miller, Monika A. Miller, John R. Panaccione, Vicky Kuhl, Roger Pierson, Gertrude Reusser, Kenneth
L. Reusser, Ken Reusser, Donna McAllister, Dennis Hainsey, Carol Plath Hainsey, John Klor, Judy Klor, Perry
C. Cotton, Kathleen E. Cobb, Kenneth McAllister, Eleanor F. Hale, Gordon Hale, Marcia Peck, Dennis Peck,
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MOTIONS TO FILE REPLY BRIEFS

The Oregon Department of Agriculture et al. (the state agencies), petitioners in
LUBA No. 97-057, and Elizabeth Graser-Lindsey, intervenor-petitioner in LUBA No. 97-
053, each move to file reply briefs to Metro's combined response in LUBA Nos. 97-
050/053/057. D. S. Parklane Development, Inc. (D.S. Parklane), petitioner in LUBA No. 97-
048, City of Hillsboro, petitioner in LUBA No. 97-063, and the Halton Company et al.
(Halton), petitioners in LUBA No. 97-054, each move to file a reply brief to Metro's

response briefs in those cases.

© 00 ~N o o~ W N

A reply brief is allowed only to the extent it is confined to "new matters raised in the

[EY
o

respondent's brief." OAR 661-010-0039. Metro opposes the reply briefs of the state

-
-

agencies, intervenor-petitioner Graser-Lindsey, and D.S. Parklane, on the grounds that those

[EY
N

briefs are not confined to new matters raised in any of Metro's briefs, but merely respond to

[EY
w

arguments Metro made in those briefs, or embellish arguments made in their respective

H
o

petitions for review.

Larry J. Oliver, Janet G. Stedman, John W. Stedman, Peggy Lindsay, Teri Tomlinson, Jock Toulliuson, Connie
Durum, John M. Stevko, Susan K. Stevko, Kim Kollie, Rick Kollie, Jerry Parmenter, Cynthia Day, James A.
Day, James W. Harrie, Jan C. Harrie, Lisa M. Thomson, Carmen M. Crosho, Leigh W. Gladstone, Fleta
Gregory, Ellen M. Dana, Ardith Tenison, Laurence J. Tenison, Susan Young, Susan M. Hurt, Lyne Das, Anant
Das, Susan Tew, Sharron M. Miller, Dale S. Denfeld, Leslie Denfeld, Ervin Sweet, John L. Pittman, lla Kay
Pittman, D.F. Bolender, Stephen M. Donovan, Tina R. Donovan, Karen Leland, Doug Leland, Rick Bader,
Sherry Lane Bader, Intisor Azzus, Fadi Noah, Tanyua Prince, Victor Prince, Judith E. Bullard, Peter D.
Bullard, Carole A. Oliver, Vicki S. Mayberry, Timothy J. Leslie, Debbie Khazeni, Martin D. Dill, Karen
Stiling, Jeff Stiling, Karen M. Dill, Mike Casady, Spiro G. Demas, Patricia Becker, Debra N. Pollard, Rita M.
Demas, Dorothy Buckley, James Buckley, Peter Bonafede, Joseph E. Hanauer, City of Happy Valley,
Albertsons, Inc., Larry R. Petersen, Joseph W. Angel, and Heritage Homes Investment Company Corp. move to
intervene on the side of respondent in LUBA No. 97-055.

The Halton Company, Edward H. Halton, Jr., Jim Standring, Genstar Land Company Northwest,
Sisters of St. Mary of Oregon, City of Hillsboro, D.S. Parklane Development, Inc., Metropolitan Land
Company, Phil DeNardis, Cliff Joss, Charlie Hoff, Stafford Road Property Owners Association, Joseph E.
Hanauer, City of Happy Valley, Albertsons, Inc., Larry R. Petersen, Joseph W. Angel, and Heritage Homes
Investment Company Corp. move to intervene on the side of respondent in LUBA No. 97-057.

The Halton Company, Edward H. Halton, Jr., Coalition for a Livable Future, Ecumenical Ministries of
Oregon, 1000 Friends of Oregon, Malinowski Farm, Charlie Hoff, Stafford Road Property Owners Association,
Joseph E. Hanauer, City of Happy Valley, Albertsons, Inc., Larry R. Petersen, Joseph W. Angel, and Heritage
Homes Investment Company Corp. move to intervene on the side of respondent LUBA No. 97-063.
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With respect to the state agencies, their motion identifies seven responses in Metro's
brief that, according to the state agencies, constitute "new matters™ because they raise issues
or interpretations of law so new that petitioners could not reasonably have anticipated them.

Citizens For Florence v. City of Florence, Or LUBA __ (LUBA No. 98-029, October

21, 1998) slip op 3; Franklin v. Deschutes County, 30 Or LUBA 33, 35 (1995). Metro
responds, and we agree, that none of the seven identified matters in the state agencies' motion
are "new matters" within the meaning of OAR 661-010-0039, as described in Citizens For

Florence and Franklin. In Franklin, the petitioners assigned as error the county's failure to

provide notice of the decision. The intervenor-respondent responded by pointing to local
legislation that, in its view, deprived the petitioners of entitlement to notice or local appeal of

the decision. In Citizens For Florence, the petitioner argued that the city erred in failing to

consider the option of amending its transportation plan in order to comply with the
Transportation Planning Rule.  The intervenor-respondent rejoined that the city's
transportation plan existed only in draft form and thus that option was unavailable. In both
cases, the matter raised in the response brief was not a direct response to the stated merits of
an assignment of error but rather an attempt to demonstrate why the assignment of error
should fail regardless of its merits, based on facts or authority not involved in the assignment
of error, and thus not matters that the petitioners could reasonably anticipate. Accordingly,
this Board allowed the petitioners' reply briefs in those cases, which were confined to those
specific issues.

In the present case, the primary focus of the state agencies' petition for review is the
meaning and proper application of the urban reserve rule, OAR chapter 660, division 21, and
accordingly each of the state agencies' assignments of error are based on their interpretation
and understanding of the rule. Metro's response attacks the merits of those arguments in part
by proffering its own interpretations of the urban reserve rule. The state agencies should

have reasonably anticipated that Metro would disagree with their interpretations and offer its
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own. We conclude that Metro's responses to the state agencies' arguments do not constitute
"new matters” within the meaning of OAR 661-010-0039.3

With respect to the motions of intervenor-petitioner Graser-Lindsey and petitioner
D.S. Parklane, Metro argues, and we agree, that their motions do not identify "new matters"
raised in Metro's briefs within the meaning of OAR 661-010-0039, and that both reply briefs
are better characterized as merely refining arguments already raised in the respective
petitions for review.

With respect to the motions of the City of Hillsboro and Halton, we agree with both
petitioners that their reply briefs are confined to a new matter raised in Metro's responses:
whether Metro's subsequent amendment of the "First Tier" concept involved in the
challenged decision moots petitioners' assignments of error challenging that concept. A
claim of mootness is an archetypal "new matter"” that, if raised for the first time in a response,

warrants a reply brief. Century 21 Properties v. City of Tigard, 17 Or LUBA 1298, 1300,

1303, rev'd on other grounds, Century 21 Properties, Inc. v. City of Tigard, 99 Or App 435,

783 P2d 13 (1989).

The motions of petitioners in LUBA No. 97-057 and 97-048, and intervenor-
petitioner in LUBA No. 97-053 to file reply briefs are denied. The motions of petitioners in
LUBA No. 97-063 and 97-054 to file reply briefs are allowed.

OTHER MOTIONS

A Metro's Motion to Strike Appendix to Intervenor-Petitioner's Petition for
Review

Intervenor-petitioner Graser-Lindsey filed a 60-page petition for review with a 24-
page appendix. Metro moves to strike intervenor-petitioner's 24-page appendix because it

consists almost entirely of additional argument rather than documents already in the record,

*0ur disposition of the agencies' motion to file a reply brief also disposes of Metro's motion to strike the
exhibits attached to that reply brief.
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and thus violates the Board's order of April 23, 1998, which limited petitions for review to 60
pages, with certain exceptions not relevant here.
We agree with Metro's characterization of and conclusion regarding the 24 pages

attached to intervenor-petitioner's petition for review, and allow Metro's motion to strike.

B. Halton's Motion to Strike the Fifth Assignment of Error in LUBA No. 97-
057

Intervenor-respondent Halton moves to strike the Fifth Assignment of Error in LUBA
No. 97-057 (the petition for review of the state agencies, including the Oregon Department of
Agriculture (ODOA), the Oregon Department of Transportation (ODOT), and the
Department of Land Conservation and Development (DLCD). Halton argues that, pursuant
to OAR 660-018-0035, if DLCD participates in local proceedings such as the one resulting in
the challenged decision, DLCD must notify the local government and that notification must
indicate any concerns DLCD has with regard to the proposed decision. Halton contends that
DLCD participated below and was even shown a draft of the proposed decision, but failed to
express any concerns regarding Metro's determination that certain lands are "completely
surrounded™ under OAR 660-021-0030(3)(a). Halton argues that DLCD has thus waived its
right to challenge that determination, as the state agencies do in the Fifth Assignment of
Error.

We disagree with Halton that DLCD's alleged failure to raise concerns with Metro as
required by OAR 660-018-0035 has the result of waiving DLCD's right to challenge Metro's
decision on appeal with respect to concerns not raised. Even if it did, Halton does not
explain why that waiver would also apply to petitioners ODOA and ODOT, nor the other
petitioners who incorporated the Fifth Assignment of Error into their petitions for review.

Halton's motion to strike the Fifth Assignment of Error in LUBA No. 97-057 is

denied.
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C. Halton's Motion to Take Official Notice

Halton requests that the Board take official notice of the Land Conservation and
Development Commission's (LCDC's) acknowledgment of Clackamas County periodic
review task no. 2, which approves the county's Urban Fringe Development Capacity
Analysis. Halton attaches to its response brief various documents it represents to constitute
LCDC's acknowledgment of periodic review task no. 2.

In DLCD v. Klamath County, 24 Or LUBA 643, 646 (1993), we held that LCDC

enforcement orders are judicially cognizable law, of which we may take official notice.
Similarly, we conclude that an LCDC acknowledgment order is judicially cognizable law, of
which we may take notice.

Halton's motion to take official notice is allowed.

INTRODUCTION

These consolidated appeals challenge Metro's March 6, 1997, decision to designate
approximately 18,579 acres of land as urban reserves for the metro region, pursuant to the
urban reserve rule, OAR chapter 660, division 21. Application of the urban reserve rule is a
matter of first impression,* and its application in the present case to the metro region

involves a complex factual and procedural context. Accordingly, we describe the urban

*Most of the issues in these consolidated appeals revolve around the meaning and correct application of the
urban reserve rule. The interpretation of administrative rules, like that of statutes, is a matter of the enactor's
intent (in this case the intent of LCDC), and subject to the analytical framework articulated in PGE v. Bureau of
Labor and Industries, 317 Or 606, 610, 859 P2d 1143 (1993). Under that familiar framework, the first step of
analysis is to examine the text of the rule in its context. If the enactor's intent is clear from the textual and
contextual inquiry, then no further inquiry is necessary. If and only if the enactor's intent is not clear from that
textual and contextual inquiry, is it appropriate to consider legislative history. If that does not resolve the
intended meaning of the text, resort to general maxims of statutory construction is permissible. 1d. at 611-12.
In the present case, although the parties disagree about the meaning, or more precisely the correct application,
of a number of provisions in the urban reserve rule, no party suggests that it is necessary to resort to the second
and third stages of the PGE analysis. We agree that each of the interpretational issues raised in this appeal are
resolvable by examination of the text and context of the urban reserve rule, and resolve them accordingly in the
body of this opinion. However, in the interests of brevity, we do not repeatedly invoke the PGE formula at the
many places in this opinion where we discuss and resolve interpretational issues.
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reserve rule, other applicable law, the relevant facts and the procedural history at some
length.

A. The Urban Reserve Rule (OAR 660-021-0030)

LCDC adopted OAR chapter 660, division 21, the urban reserve rule, in 1992, The
purpose of the urban reserve rule is to authorize local governments to plan for and reserve
areas outside urban growth boundaries for eventual inclusion within such boundaries, and
thereby protect those areas from patterns of development that would impede future
urbanization. OAR 660-021-0000. To achieve this purpose, OAR 660-021-0030(1) through
(5) set out requirements for determining urban reserve areas.

OAR 660-021-0030(1) (Subsection 1) requires that "[u]rban reserve areas shall
include an amount of land estimated to be at least a 10-year supply and no more than a 30-
year supply of developable land beyond the time frame used to establish the urban growth
boundary.” In other words, the local government must estimate the supply of developable
land needed to meet projected demand at a point in time at least 10 years and no more than
30 years beyond the time frame used to establish that government's urban growth boundary.®
The urban reserve rule defines "developable land” as "[l]Jand that is not severely constrained
by natural hazards, nor designated or zoned to protect natural resources, and is either entirely
vacant or has a portion of its area unoccupied by structures or roads.” OAR 661-021-
0010(5).

Once the local government has identified the planning period and the amount of
additional developable land needed for urban uses, the local government must then identify
lands "adjacent” to the UGB that are "suitable” for inclusion in urban reserves, pursuant to

OAR 660-021-0030(2) (Subsection 2). Subsection 2 provides that

*Pursuant to ORS 197.296, the metro UGB must contain a 20 year supply of land. The urban reserves are
designed to meet urban land needs 10 to 30 years beyond the capacity of the UGB.
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"Inclusion of land within an urban reserve area shall be based upon factors 3
through 7 of Goal 14 and the criteria for exceptions in Goal 2 and ORS
197.732. [Local governments, including Metro,] shall first study lands
adjacent to the urban growth boundary for suitability for inclusion within
urban reserve areas, as measured by Factors 3 through 7 of Goal 14 and by the
requirements of OAR 660-004-0010. Local governments shall then designate
for inclusion within urban reserve areas those suitable lands which satisfy the
priorities in [Sub]section (3) of this rule."”

The urban reserve rule defines "lands adjacent to the urban growth boundary" to
mean "[lJands either abutting or at least partially within a quarter of a mile of an urban
growth boundary.” OAR 660-021-0010(6). Thus, from the pool of lands "adjacent™ to the
UGB, the local government must study and identify those lands that are "suitable" for
inclusion in urban reserves, "as measured by" the criteria of Goal 14, factors 3 through 7,°

and the requirements of OAR 660-004-0010, ORS 197.732 and Goal 2.”

based upon consideration of seven factors.

® Goal 14 (Urbanization) provides that establishment and change of urban growth boundaries shall be
Factors 3 through 7, sometimes called the "locational” factors
because they guide decisions regarding where UGB expansions should occur, provide that UGB changes shall

be based on consideration of:

Page 11

"(3) Orderly and economic provision for public facilities and services;
"(4) Maximum efficiency of land uses within and on the fringe of the existing urban area;
"(5) Environmental, energy, economic and social consequences;

"(6) Retention of agricultural land as defined, with Class | being the highest priority for
retention and Class VI being the lowest priority; and

"(7) Compatibility of the proposed urban uses with nearby agricultural activities."

"OAR 660-004-0010 provides that the Goal 2 exceptions process generally applies to certain statewide
planning goals, including Goal 14 (Urbanization). Most pertinently, OAR 660-004-0010(1)(c)(B) provides:

"When a local government changes an established urban growth boundary it shall follow the
procedures and requirements set forth in Goal 2 "Land Use Planning", Part 11, Exceptions. An
established urban growth boundary is one which has been acknowledged by the Commission
under ORS 197.251. Revised findings and reasons in support of an amendment to an
established urban growth boundary shall demonstrate compliance with the seven factors of
Goal 14 and demonstrate that the following standards are met:

"(i) Reasons justify why the state policy embodied in the applicable goals should not
apply (This factor can be satisfied by compliance with the seven factors of Goal 14.);



Next, from the inventory of adjacent lands suitable for inclusion in urban reserves,
pursuant to OAR 660-021-0030(3) (Subsection 3) the local government may include land
within an urban reserve area, but only according to a set of four priorities.® Subsection 3

requires that the local government first attempt to meet the demand estimated in Subsection 1

o B~ W N

from "first priority” lands: exception areas, nonresource lands and "completely surrounded"

"(ii) Areas which do not require a new exception cannot reasonably accommodate the
use;

"(iii)  The long-term environmental, economic, social and energy consequences resulting
from the use at the proposed site with measures designed to reduce adverse impacts
are not significantly more adverse than would typically result from the same
proposal being located in areas requiring a goal exception other than the proposed
site; and

"(iv)  The proposed uses are compatible with other adjacent uses or will be so rendered
through measures designed to reduce adverse impacts."

The standards at ORS 197.732 and in Goal 2, Part 11 are identical to those at OAR 660-004-0010(1)(c)(B).
8Subsection 3 provides:

"Land found suitable for an urban reserve may be included within an urban reserve only
according to the following priorities:

"(a) First priority goes to lands adjacent to an urban growth boundary which are
identified in an acknowledged comprehensive plan as exception areas or
nonresource land. First priority may include resource land that is completely
surrounded by exception areas unless these are high value crop areas as defined in
Goal 8 or prime or unique agricultural lands as defined by the United States
Department of Agriculture;

"(b) If land of higher priority is inadequate to accommodate the amount of land estimated
in [Sub]section (1) of this rule, second priority goes to land designated as marginal
land pursuant to ORS 197.247;

"(c) If land of higher priority is inadequate to accommodate the amount of land estimated
in [Sub]section (1) of this rule, third priority goes to land designated as secondary if
such category is defined by Land Conservation and Development Commission rule
or by the legislature;

"(d) If land of higher priority is inadequate to accommodate the amount of land estimated
in [Sub]section (1) of this rule, fourth priority goes to land designated in an
acknowledged comprehensive plan for agriculture or forestry, or both. Higher
priority shall be given to land of lower capability as measured by the capability
classification system or by cubic foot site class, whichever is appropriate for the
current use."

Page 12



1  resource lands.® Only if the amount of suitable first priority land is inadequate to meet the
2 estimated demand may the local government include "second priority" lands, those
3  designated as "marginal™ lands pursuant to ORS 197.247 (1991). If first and second priority
4 lands together are inadequate to meet the estimated urban land need, third priority
5 "secondary" lands may be included. Finally, if first, second and third priority lands are
6 together inadequate to meet the estimated demand, fourth priority resource lands may be
7 included, with higher priority being given to land of lower capability as measured by either
8 the soil capability classification system (agricultural lands) or cubic foot site class (forest
9 lands).
10 OAR 660-021-0030(4) (Subsection 4) sets out three circumstances in which the local
11  government may alter the Subsection 3 priority scheme and substitute lower priority land
12 identified in Subsection 3 for higher priority land.’> The predicate to application of
13  Subsection 4 is a finding that higher priority land identified in Subsection 3 is inadequate to
14 accommodate the Subsection 1 urban land need for one or more of three reasons. The first

°The urban reserve rule defines “exception areas" as “[r]ural lands for which an exception to Statewide
Planning Goals 3 and 4 * * * has been acknowledged." OAR 660-021-0010(4). "Nonresource areas" are
defined in this context as lands not subject to Goals 3 or 4, while "resource areas" are conversely defined as
lands subject to those goals. OAR 660-021-0010(2) and (3).

Subsection 4 provides:

"Land of lower priority under [Sub]section (3) of this rule may be included if land of higher
priority is found to be inadequate to accommodate the amount of land estimated in Subsection
(1) of this rule for one or more of the following reasons:

"(a) Specific types of identified land needs including the need to meet favorable ratios of
jobs to housing for areas of at least 100,000 population served by one or more
regional centers designated in the regional goals and objectives for the Portland
Metropolitan Service district or in a comprehensive plan for areas outside the
Portland area, cannot be reasonably accommodated on higher priority lands; or

"(b) Future urban services could not reasonably be provided to the higher priority area
due to topographical or other physical constraints; or

"(c) Maximum efficiency of land uses within a proposed urban reserve area requires
inclusion of lower priority lands in order to include or to provide services to higher
priority lands."
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reason is that specific types of identified land needs, including the need to redress
unfavorable ratios of jobs to housing in areas of at least 100,000 population within the metro
region, cannot be reasonably accommodated on higher priority land. The second reason is
that urban services cannot be reasonably provided to the higher priority area due to
topographical or other physical constraints. The third reason is that "maximum efficiency"
of land uses within a proposed urban reserve area requires inclusion of lower priority land in
order to include or provide services to higher priority lands.

Finally, OAR 660-021-0030(5) (Subsection 5) requires that "[f]lindings and
conclusions concerning the results of the above consideration shall be included in the

comprehensive plans of affected jurisdictions."

B. Metro's Application of the Urban Reserve Rule

The challenged decision is the culmination of several years of planning, analysis and
intermediate decisions, made within the context of the urban reserve rule and Metro's own
legislation. We describe in some detail Metro's legislation and other relevant documents, and
the procedural course leading to the challenged decision.

Metro is a special district that functions as a regional government for the metro
region, with exclusive jurisdiction over the metro UGB and consequently the UGBs of cities
within its district boundaries. In 1991, Metro adopted Regional Urban Growth Goals and
Objectives (RUGGOSs) in order to provide regional land use policy direction for the metro
region consistent with the statewide planning goals. RUGGOs are directly applicable only to
Metro; city and county plans must comply with RUGGOs only when they are implemented
by Metro in its more detailed functional plan provisions.

In 1995, the RUGGOs were amended to add Goal 11.4, the Metro 2040 Growth
Concept (2040 Concept). The 2040 Concept text and map constitute an integrated set of
goals and objectives for the region, designed to achieve a desired urban form by the year

2040. Accompanying the 2040 Concept was the "Region 2040 Recommended Alternative
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1  Technical Appendix,” which contains background data used by Metro to estimate the density
2 and capacity of the region in developing the 2040 Concept. Metro implemented the 2040
3  Concept in part by developing the Urban Growth Management Functional Plan (UGM
4 Functional Plan), which Metro adopted November 21, 1996. To implement the 2040
5 Concept, the UGM Functional Plan sets certain "target capacities" and requires, among other
6 things, that local governments take specific measures to increase residential density within
7 their respective UGBs to meet those target capacities.
8 The 2040 Concept estimates that the Metro UGB will need to accommodate an
9 additional 359,653 households and 561,800 jobs by the year 2040. The UGM Functional
10 Plan estimates that, if the target capacities are achieved, the current metro UGB can
11  accommodate an additional 243,600 households and 461,633 jobs by the year 2017. Metro
12 used these estimates as the starting point for determining how many acres of land Metro
13 needed to designate as urban reserves, pursuant to Subsection 1 of the urban reserve rule.™
14 Metro then proceeded to determine the suitability of adjacent lands, pursuant to
15  Subsection 2 of the urban reserve rule. Metro first engaged in a pre-screening process that
16  eliminated certain adjacent lands from consideration without formal study. On February 8,
17 1996, Metro designated for suitability study 72 urban reserve study areas (URSAS),
18  containing approximately 23,500 acres adjacent to or within two miles of the metro UGB. At
19 that time Metro expected that approximately 14,500 acres would ultimately be needed for
20  designation as urban reserves. The boundaries of each URSA were generally drawn to
21  correspond to topographic features, such as roads or watersheds, and did not usually conform
22  to tax lot or zoning boundaries. As a result, most URSAs included a mix of resource and

"The parties appear to agree that, roughly stated, the appropriate method for estimating the amount of land
needed under Subsection 1 is to (1) determine the new households and jobs that must be accommodated by the
end of an identified period; (2) subtract from that figure the number of new households and jobs that can be
accommodated within the current UGB by the end of that period; and (3) divide the resulting figure by the
number of dwelling units and jobs that can be accommodated on each acre to arrive at the number of acres
needed for urban reserves.
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1  exception lands. The size of each URSA varied greatly, from as few as 10 acres to as many
2 as 2,166 acres.
3 To help study the suitability of land within each URSA for inclusion in urban
4  reserves, and the relative suitability of each URSA compared to other URSAs, Metro
5 developed a study model which, in one of the more felicitous phrases of this proceeding, has
6 become known as "URSA-matic." URSA-matic is a computer program that examines
7 various subfactors for each of the five locational factors of Goal 14, assigns numeric scores
8 for each subfactor and factor, and performs computations with those scores, resulting in a
9  composite score that ranks the suitability of each URSA. The subfactors are not an express
10  part of the Goal 14 factors; Metro developed them as a means to measure the suitability of
11  lands for inclusion in urban reserves.
12 In March 1996, shortly after Metro designated for study the lands within the 72
13 URSAs, Metro planning staff completed a draft planning document known as the Urban
14  Growth Report (draft Report). The draft Report is an updated version of the data used to
15  develop the 2040 Concept, containing 20-year population, employment and housing forecasts
16  designed to determine whether the metro UGB has a 20-year supply of land, as required by
17  ORS 197.296.' The draft Report estimates that the existing UGB does not have a 20-year
18 supply of land. More specifically, the draft Report estimates that the existing UGB has a
19  capacity of 206,600 households through the year 2017, but that housing need in 2017 will be
20 248,000, for a deficit of 41,400 dwelling units. That figure is different from the capacity
21  figures in the UGM Functional Plan, which estimates that, if target capacities are achieved,

12The status of the draft Report is not clear. The draft Report is not a RUGGO or UGM Functional Plan or
policy of any kind, but only a compilation of preliminary data and preliminary conclusions regarding the
capacity of the current metro UGB. The Metro Council considered the March 1996 Urban Growth Report,
amended it slightly, and on October 3, 1996, adopted a resolution accepting the amended draft Report for
"further study,” requiring that nine additional tasks be completed. Over a year later, on October 23, 1997, and
December 18, 1997, the Metro Council adopted two revised, "final” versions of the Urban Growth Report.
Those actions are subsequent to the decision appealed in these consolidated cases.
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the current UGB can accommodate approximately 243,600 households by 2017, or 37,000
more households than the draft Report estimates.

In September 1996, the Metro Executive Officer recommended that the Metro
Council designate approximately 14,000 acres as urban reserves to meet year 2040 urban
land needs. The Executive Officer's recommendation was based on the UGB capacity
estimates in the UGM Functional Plan. In December 1996, the Metro Council rejected that
recommendation, and chose to apply the lower estimate of UGB capacity contained in the
draft Report. Accordingly, the Metro Council revisited the initial Subsection 1 estimate of
urban land need, and estimated that the land need for urban reserves to 2040 at
approximately 18,300 acres.

During work sessions in December 1996, the Metro Council changed the boundaries
of a number of URSAs to remove certain lands and to add others, with a net effect of
reducing the number of acres under consideration to 20,049. The Metro Council then
ordered a reanalysis of the URSA-matic factors to account for the new boundaries and to
correct for two computational errors in the initial analysis.

Under the URSA-matic reanalysis, each of the 72 URSAs was generally considered
"suitable™ for inclusion in urban reserves. Because the 72 URSASs contained more acreage
than needed to satisfy the estimated urban land need, the Metro Council set a "minimum
qualifying score" of 33 or above, and excluded from further consideration those URSAs that
fell below that score. In addition, at some point the boundaries of all URSAs were redrawn
to make those boundaries conform to tax lot lines, by including inside the URSA tax lots that
were mostly within the URSA boundaries, and by excluding tax lots that were mostly outside
the URSA boundaries.

The Metro Council then made final designations of land into urban reserves pursuant
to Subsections 3 and 4. The Council designated approximately 15,600 acres of first priority

exception lands and approximately 800 acres of first priority "completely surrounded"
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resource lands under Subsection 3(a). The Council then proceeded to satisfy the remainder
of the Subsection 1 estimated urban land need by designating resource lands under either or
both the "specific land need" provision at Subsection 4(a), or the "maximum efficiency"
provision of Subsection 4(c). The final decision on March 6, 1997, designated 18,579 acres
of land in 54 urban reserve areas."

These appeals followed.

C. Organization of this Opinion

In orders dated August 6, 1998, and October 8, 1998, we organized these
consolidated appeals into six reasonably discrete groups for purposes of briefing and oral
argument. To reduce the potential for confusion, we continue to follow that organizational
principle in this opinion. Accordingly, our discussion is divided into six major sections.
Each section contains an introduction describing the parties that submitted briefs and
argument with respect to that group, a brief overview of the issues raised in that group, and a
supplementary fact statement, if necessary, with facts relevant to the issues raised in that
group. With some exceptions, each assignment and subassignment of error is given a
number in the format #.#.#.#, where the first number represents the group, the second the
assignment of error, the third the subassignment of error, and the fourth and any additional
numbers any discrete arguments under each subassignment of error. We refer to these

numbers as "section" numbers.

BThe record of the challenged decision consists of 44 volumes of documents and numerous oversize
exhibits (OE). Documents in the 33 volumes of "Council Meeting Documents” will be cited as CM, followed
by the volume number and the page number, e.g. CM 3/1000. Other volumes, the "Growth Management
Committee Meeting Documents” (GM), the "Background Documents” (BD), the "legislative" volume (LEG),
and the Record Supplement volume (RS) will be cited similarly. Further, in an order dated April 23, 1998, we
allowed petitioners in each of these consolidated appeals to submit a single joint copy of the challenged
decision as a means of satisfying OAR 661-010-0030(3)(e). That copy of the decision was submitted as Joint
Appendix A (Jt App A). We follow the parties in citing to that copy of the decision, rather than to the copy of
the decision in the record.
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DISCUSSION
GROUP 1
(LUBA Nos. 97-050/053/057)

INTRODUCTION

Petitioners in LUBA Nos. 97-050/053/057** challenge Metro's designation of urban
reserves as inconsistent with the urban reserve rule, in particular that Metro erred in its
designation of resource lands near the City of Hillsboro and in the Stafford triangle area,
between the City of Lake Oswego, the City of Tualatin, and the City of West Linn.
Intervenor-petitioner Elizabeth Graser-Lindsey challenges Metro's designation of the
"Beavercreek" area south of the City of Oregon City. A number of intervenors-respondent
defend Metro's decision with respect to particular designations.™
11 FIRST ASSIGNMENT OF ERROR (LUBA NOS. 97-050/053/057)

Petitioners argue that Metro violated Goal 2 (Land Use Planning) and the urban
reserve rule and made a decision not supported by substantial evidence when it determined

its urban land need under Subsection 1 of the urban reserve rule by relying on estimates of

Ypetitioners in LUBA No. 97-050 are the Washington County Farm Bureau and the Oregon Farm Bureau
Federation; in LUBA No. 97-053 the Coalition for a Livable Future, Ecumenical Ministries of Oregon, 1000
Friends of Oregon and Malinowski Farm; in LUBA No. 97-057 the Oregon Department of Agriculture, Oregon
Department of Transportation, and Department of Land Conservation and Development. However, petitioners
in LUBA Nos. 97-050/053/057 filed three petitions for review in which they make six joint assignments of
error. The six assignments of error, with multiple subassignments of error, are divided among the three
petitions for review but are mutually incorporated into each petition for review. As a result, each petitioner in
LUBA Nos. 97-050/053/057 makes the same arguments under the same assignments of error. Accordingly, we
refer jointly to petitioners in LUBA Nos. 97-050/053/057 as "petitioners™ without distinguishing among them,
unless the context indicates a need for differentiation.

BIntervenor-respondent Metropolitan Land Company filed a brief defending Metro's decision with respect
to URSA 65. Intervenor-respondent Jim Standring filed a brief defending Metro's decision, especially with
respect to URSAs 62 and 63A. Intervenor-respondent D.S. Parklane filed briefs defending Metro's decision
and incorporating Metro's responses to petitions for review filed in LUBA Nos. 97-050/53/057 except insofar
as those responses are inconsistent with D.S. Parklane's positions taken in LUBA No. 97-048. Intervenor-
respondent Heritage Homes Investment Corporation filed a brief defending Metro's decision with respect to
URSA 65. Intervenors-respondent Sisters of St. Mary's of Oregon (St. Mary's), Genstar Land Development
Northwest and the City of Hillsboro filed briefs defending Metro's decision with respect to URSAs 54 and 55.
Intervenor-respondent Joseph E. Hanauer filed a brief defending Metro's decision with respect to URSA 53.
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the existing UGB capacity in the draft Report rather than estimates contained in the UGM
Functional Plan. As described above, the UGM Functional Plan, developed over several
years but adopted in November 1996, contains a "targeted capacities” estimate that, if various
required measures are achieved, the existing UGB can accommodate 243,993 new
households by the year 2017. The draft Report, by contrast, estimates that the existing UGB
can accommodate only 206,600 households, 37,393 households less than estimated in the
UGM Functional Plan. Petitioners argue that Metro improperly relied upon the lower figure
in the draft Report rather than the higher figure in its acknowledged UGM Functional Plan,
with the result that Metro overestimated how much land it needed to designate as urban
reserves.

Goal 2 requires generally that planning documents and actions be consistent. City of

Portland v. Washington County, 27 Or LUBA 176, 183-86, 189, aff'd City of Portland v. City

of Beaverton, 131 Or App 630, 886 P2d 1084 (1994); DLCD v. Clatsop County, 14 Or

LUBA 358, 360, aff'd 80 Or App 152 (1986). More specifically, petitioners explain that
Goal 2 requires that "special district plans and actions related to land use™ must be consistent
with "regional plans adopted under ORS chapter 268." As described above, Metro is a
special district, and its UGM Functional Plan is a "regional plan" adopted under ORS chapter
268. Accordingly, petitioners conclude, Metro's land use actions must be consistent with its
UGM Functional Plan. Petitioners contend that the challenged decision is inconsistent with
the UGM Functional Plan because the targeted capacities estimate represents official Metro
policy with respect to the capacity of the existing UGB, and the challenged decision's use of
the lower draft Report estimates essentially assumes the failure of that policy. Petitioners

rely on our decision in City of La Grande v. Union County, 25 Or LUBA 52, 56-57 (1993), a

case involving a UGB amendment, for the proposition that a local government cannot rely on
population projections different from prior projections, incorporated into its comprehensive

plan, to alter its UGB without revising the population projections in the comprehensive plan.
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In addition, petitioners contend that the challenged decision violates the Goal 2
requirement that Metro's decisions be supported by an adequate factual base.’® Petitioners
argue that basing an important regional decision on unofficial "preliminary" estimates that
the decision maker has accepted only for purposes of "further study" violates the Goal 2
adequate factual base requirement, because no reasonable person would rely on such
estimates over the officially adopted estimates in the UGM Functional Plan.

Metro responds that its decision is not inconsistent with the UGM Functional Plan.
Metro argues that the "target capacities” in the UGM Functional Plan are not estimates of the
actual capacity of the existing UGB for any purpose, including designation of the urban

reserves. According to Metro, the targeted capacities represent

"the most optimistic estimated zoned capacity based on Title 1 [of the UGM
Functional Plan] if required changes in city and county comprehensive plans
are made; if the changes are made by February of 1999 without time
extensions; and, if no exceptions from Title 1 'target capacities' are necessary.
The Functional Plan target capacities are aspirational, jurisdictional shares of
a target housing capacity roughly estimated as an extrapolation using Urban
Growth Report data to accommodate 20 year housing needs within the
existing UGB." Metro's Response Brief (LUBA Nos. 97-050/053/057) 45
(emphasis in original; citations omitted).

In other words, Metro contends the UGM Functional Plan estimates are "best case"
estimates of housing capacity based on the assumption that required measures to increase
density within the UGB are implemented fully, successfully and on time, while the draft
Report's estimates, based on an updated version of the same data set, assume that at least

some of the Functional Plan's measures to increase density will not be implemented fully, or

1%petitioners' argument presumes that the challenged decision is a legislative rather than a quasi-judicial
decision, an issue we address in section 4.2 of this opinion. However, that issue is immaterial to petitioners'
challenge in this assignment of error, as we have held that the Goal 2 requirement that decisions be supported
by an adequate factual base is equivalent to the requirement, applicable to quasi-judicial decisions, that
decisions be supported by "substantial evidence." 1000 Friends of Oregon v. City of North Plains, 27 Or
LUBA 372, 378, aff'd 130 Or App 406, 882 P2d 1130 (1994). Thus, in either event, the appropriate evidentiary
standard of review is whether the decision is supported by evidence a reasonable decisionmaker would rely on.
Younger v. City of Portland, 305 Or 346, 752 P2d 262 (1988).
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on time. Metro argues that even though the target capacities requirements are mandatory and
binding upon all jurisdictions within Metro's boundaries, it is unlikely that those
requirements will be implemented completely, given the provisions allowing extensions of
time for compliance and allowing exceptions to those requirements.

The challenged decision justifies use of the draft Report's estimates because of

"the uncertainties of implementing the newly adopted functional plan
capacities [and because] population and employment have increased faster
than the 2015 forecast which was completed with the 2040 forecast. To the
extent that growth may be understated in the 2040 forecasts completed in
1994, more urban land will be needed by 2040. The Metro Council has
determined that by using [the draft Report's] conservative estimate of the
capacity of the current UGB, designated urban reserves are more likely to
meet the need to 2040. If that supply meets the need to 2047, due to the
success of the Functional Plan, the purposes of the Urban Reserve Areas Rule
will have been met. If the Functional Plan is overwhelmingly successful at
increasing the household and employment capacity of the current UGB or if
the rate of growth slows, urban reserves may be adjusted at the 15-year review
required by Metro Code procedure.” Jt App A 17 (footnotes omitted).

Thus, the challenged decision relies on the uncertainty of achieving the UGM
Functional Plan's "target capacities” as the primary justification for using the draft Report's
estimate, with the secondary justification that actual population growth between 1994 and
1996 was higher than assumed in the UGM Functional Plan. Essentially, the Metro Council
reasoned that, given the uncertainty of achieving the UGM Functional Plan's target
capacities, the uncertain rate of population growth, and the revised numbers in the draft
Report, it is likely that they will need more land than estimated using the UGM Functional
Plan estimates.

Petitioners have not demonstrated that the projections in the UGM Functional Plan
and in the draft Report are "inconsistent,” and thus violate the Goal 2 coordination
requirement. The two projections serve different, if overlapping purposes, and, indeed,
neither projection is designed or intended to be used to determine the capacity of the existing

UGB for purposes of designating of urban reserves. Metro borrowed the UGM Functional

Page 22



© 00 N oo o B~ O w N

N NN NN NN PR R R R R R R R R
o 0 BA W N P O © 0o N o o~ wWw N Pk o

Plan's estimates from their ordinary context, and later borrowed the draft Report estimates
from their ordinary context, in both cases because those estimates were the closest
approximation available at the time. However, the two projections are not related to each
other such that adoption of one necessarily negates or invalidates the other.

Our decision in La Grande is instructive on this point. La Grande relied on our

holding in BenjFran Development v. Metro Service Dist., 17 Or LUBA 30 (1988), aff'd 95

Or App 22, 767 P2d 467 (1989), where we determined that once a UGB is initially
established, subsequent amendments of the UGB may satisfy the requisite showing of "need"
under factors 1 and 2 of Goal 14 by (1) increasing projected populations, (2) amending the
economic, employment and other assumptions the local government applied to those
population figures in originally justifying the UGB, or (3) doing both. Id. at 42. In La
Grande, we observed that, where a city justifies a UGB amendment on the basis of higher
population projection than reflected in the initial projections that were used in the
comprehensive plan to establish the UGB, the city must amend its comprehensive plan to
incorporate the new higher projections. Underlying our conclusion is the recognition that,

because both establishment and amendment of a UGB require a demonstration of need under

Goal 14, factors 1 and 2, a UGB amendment justified on different population projections
than reflected in initial projections or assumptions used to justify establishment of that UGB
is necessarily a conclusion that those initial projections, and hence the very basis for the
established UGB, are no longer valid. In such circumstances, both Goal 2 and Goal 14
require that the comprehensive plan be amended to correct those projections or assumptions.
The present context is distinguishable. In contrast to the demonstration of need
necessary to amend an established UGB under Goal 14, the urban land need determined
under Subsection 1 is not dependent on or reflective of any prior determination of need, and
thus is not necessarily inconsistent with any prior determination. Accordingly, absent some

particularized demonstration that use of the draft Report's estimates undermines
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implementation of the UGM Functional Plan, or is otherwise contrary to the UGM
Functional Plan, we cannot conclude that the two projections are "inconsistent” within the
meaning of Goal 2.

With respect to petitioners' alternative argument that the decision is not supported by
an adequate factual base because of Metro's reliance on preliminary rather than final data,
petitioners have not shown that the "preliminary” status of the draft Report's data affects its
use in the context of determining the urban land need under Subsection 1 and designating
urban reserves. The "preliminary"” status of the draft Report may well reflect additional
processes or tasks that must be performed in order to satisfy its intended purpose, to
determine whether the existing UGB complies with ORS 197.296.

The first assignment of error (LUBA Nos. 97-50/053/057) is denied.

1.2 THIRD ASSIGNMENT OF ERROR (LUBA NOS. 97-050/053/057)

Subsection 2 of the urban reserve rule requires a local government engaged in the
urban reserve process to "first study lands adjacent to the urban growth boundary for
suitability for inclusion within urban reserve areas."” OAR 660-021-0030(2). OAR 660-021-
0010(6) defines "adjacent” as "[l]Jands either abutting or at least partially within a quarter
mile of an urban growth boundary.” Petitioners in LUBA Nos. 97-053 and 97-050 contend
that implicit in these provisions is the requirement that Metro study all adjacent lands for
suitability for inclusion within urban reserve areas, and that Metro erred in studying only a
subset of adjacent lands. At oral argument, petitioners in LUBA No. 97-057 (the state
agencies) departed slightly from this position, arguing that while the urban reserve may not
require a local government to study all adjacent lands in every instance, the local government
must study enough adjacent lands to ensure that any ultimate urban reserve designations
comply with the priority scheme set forth in Subsections 3 and 4. We understand both sets of
petitioners to argue that Metro erred in failing to study enough land, particularly more

exception land, than it did choose to study.
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Petitioners identify a number of adjacent exception areas that Metro failed to study or
consider at all. See generally OE-10 (map of exception areas within 15,300 feet of the metro
UGB, showing exception areas not studied, studied but not selected, and selected). These
include unstudied exception areas that abut the metro UGB, and exception lands that abut
URSAs but were not included in those URSASs for study. In addition to unstudied exception
lands, petitioners note that Metro failed to study a large number of resource lands adjacent to
the metro UGB, which may include second priority "marginal lands" in Washington County
as well as fourth priority lands. Petitioners contend that Metro's failure to study these
adjacent lands undermined and ultimately allowed Metro to evade the priority designation
scheme that is the heart of the urban reserve rule. Petitioners argue that, because Metro
ultimately designated approximately 3,000 acres of lower priority resource lands, any
unstudied exception areas found to be suitable could have allowed Metro to meet its urban
land need without resort to resource lands, consistent with the Goal 14, factor 6 agricultural
retention policy incorporated into the urban reserve rule.

Second, petitioners argue that Metro erred in "prescreening” some adjacent lands,
excluding them from URSAs and hence a full suitability analysis, based sometimes on a
single reason, for example the presence of slopes greater than 25 degrees, rather than on full
consideration of all the factors required by Subsection 2. Petitioners contend that if these
prescreened lands were subjected to a full suitability analysis, which applies a number of
factors, some or all of the excluded lands might have proven to be suitable, and thus
increased the inventory of suitable lands to which the Subsection 3 and 4 priorities would
apply.

Further, petitioners argue that for many of these prescreened exception lands the
reason cited for exclusion was not one of the Subsection 2 factors, but rather one or more
considerations completely extraneous to the urban reserve rule. Petitioners cite to several

exception areas that were excluded in order to provide "separation between communities,” or
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to allow a "compact urban form,” both considerations not mentioned in the urban reserve
rule. Petitioners acknowledge that the concept of “separation of communities™ is stated in
Obijective 22.3.3 of the RUGGOs, but argue that, even if Objective 22.3.3 is a permissible
basis to exclude lands from consideration, that objective by its terms applies only at the
designation stage, after the suitability analysis has been performed, and then only to select
between otherwise suitable lands of the same priority. With respect to the concept of a
"compact urban form," petitioners contend that concept has no definition or source in any
authority, and even if it did, Metro applied it in an unprincipled, ad hoc fashion.

Petitioners also claim that Metro acted inconsistently by prescreening certain lands,
based on a single consideration, while studying other lands with similar characteristics, and
even ultimately designating some lands with those characteristics for urban reserves. For
example, petitioners note that while Metro prescreened and excluded some lands on the basis
of steep slopes, Metro chose URSAs 68 and 69 for study despite the presence of steep slopes,
and that Metro ultimately designated as urban reserves URSA 36, which has steep slopes and
little buildable land, and URSA 14, which has 100 acres of steeply sloped land. Metro's
rationale for designating the steep areas of both URSAs 36 and 14 was to provide future open
space and parks. Petitioners suggest that the prescreened lands could have also met such
needs, and argue that Metro's inconsistent application of its prescreening criteria illustrate the
legal and practical flaws of prescreening lands without a full suitability analysis.

Metro responds that nothing in the urban reserve rule expressly requires that Metro
identify and study all adjacent lands, and that such a reading should not be inferred. Metro
notes that the definition of "adjacent" lands in OAR 660-021-0010(6) describes the
proximate boundaries of adjacent lands, i.e. lands abutting or partially within a quarter-mile

of a UGB, but does not describe any outer boundaries. As a result, Metro contends, the total
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1  acreage of all adjacent lands is potentially enormous.” 1t would be futile, Metro suggests, to

2  require local governments to conduct a full suitability analysis for study vast expanses of

3 land where, depending on the size of the urban land need, very little of that land may

4 ultimately be needed as urban reserves.

5 We agree with Metro that the urban reserve rule does not require a local government

6 to study all adjacent lands. The urban reserve rule does not expressly or implicitly provide

7  that requirement, and we disagree with petitioners in LUBA No. 97-053 to the extent they

8  argue that correct application of the urban reserve rule requires such a study.®

9 The more difficult issue is the extent to which the urban reserve rule compels the
10 local government to study a certain quantity or a certain type of land. It would appear
11  inconsistent with the rule for a local government to study an amount of land less than that
12 needed to satisfy the urban land need. Indeed, because the urban land need is for suitable,
13  developable lands rather than raw acreage, as a practical matter the amount of land studied
14 must be considerably larger than that needed for the urban land need, because only a portion
15  of raw land may be developable.® Presumably, that was the reason Metro chose to study

YAs discussed below in section 1.7.1, Metro interprets OAR 660-021-0020 as limiting the outer boundary
of "adjacent lands" to lands within two miles of a UGB. For the reasons discussed below, we reject Metro's
interpretation of OAR 660-021-0020 and determine that the urban reserve rule provides no outer boundary for
adjacent lands. However, our determination there merely underscores what we understand to be Metro's main
point discussed in this assignment of error, that requiring local governments to study all adjacent lands would
require the study of vast, potentially unlimited areas of land even where the urban land need is relatively small.

8At oral argument, petitioners in LUBA No. 97-053 refined their position, arguing that Metro must study
all lands located around the UGB perimeter, but how far out from the perimeter Metro must go depends on the
size of the urban land need. If we understand this refinement correctly, petitioners contend that Metro must
adopt study areas that uniformly circle the UGB, but the depth of those areas may vary, depending on the size
of the urban land need. Under this refined position, an urban area must grow more or less uniformly in all
possible directions. Further, where the urban land need is relatively small and the UGB perimeter relatively
large, the result would be very shallow urban reserve areas, which appears inconsistent with at least Goal 14,
factor 3. We perceive nothing in the urban reserve rule that requires these consequences.

In addition to environmental and other constraints, Metro discounted the amount of vacant land available
for development to account for roads, parks and other public spaces that are not developable for residential or
employment purposes.
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approximately 23,500 acres of land, even though the initial estimated urban land need was
for only 14,500 developable acres.?

It would also appear to be inconsistent with the rule for a local government to study a
subset of adjacent lands comprised of land types unresponsive to the rule's priority scheme.
To take an extreme example, the urban reserve rule plainly would be undermined if a local
government chose to study only fourth priority resource lands, and accordingly designated
only fourth priority resource lands into urban reserves under Subsection 3(d), on the basis
that no higher priority lands existed within the inventory of suitable lands.

While they acknowledge that Metro's inventory in the present case does not reach that
extreme, the gravamen of petitioners' argument here is that Metro erred in failing to include

enough higher priority lands in the subset of lands it studied because the resulting inventory

reduced the amount of suitable higher priority lands to the point where it was ultimately
necessary to resort to lower priority lands in a manner that subverts the Subsection 3 priority
scheme.

At oral argument, petitioners in LUBA No. 97-057 refined their position to argue,
essentially, that where a local government does not study all adjacent lands, the quantity and
composition of the lands in the subset of lands studied must be such that the local
government will exhaust all eligible higher priority lands in the area before it resorts to lower
priority lands under Subsection 3. In other words, a local government cannot study only a
subset of eligible higher priority lands where doing so ultimately makes it necessary to resort
to lower priority lands. We understand petitioners to contend that, to the extent Metro's
failure to study enough higher priority lands and to correctly apply the Subsection 3 priorities

creates the very inadequacy that Metro relies upon to justify designation under either

2As noted earlier, when Metro revised the urban land need to 18,300 acres, it did not designate any
additional lands for study, but attempted to satisfy the revised urban land need from lands within the existing
URSAs, with two exceptions not relevant here.
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Subsection 3 or Subsection 4, Metro has effectively subverted the Subsection 3 priority
scheme and its decision is inconsistent with the urban reserve rule.

Metro's position in this respect is not markedly different from petitioners’. Metro
agrees with petitioners that, given the relative abundance of adjacent first priority lands in the
metro region, "the 'first priority' category of lands in [Subsection 3(a)] should be, and was,
used to accommodate” the projected urban land need. Metro's Response Brief (LUBA Nos.
97-050/053/057) 3. Further, Metro agrees that "lower priority' land, as defined by
subsection (3), need not be designated if there are adequate, suitable lands in the ‘first
priority' category of lands in subsection 3(a).” Id. Metro also explains that it attempted to
apply the urban reserve rule to create a inventory of sufficient suitable first priority lands so
that Metro could designate only first priority land without having to resort to lower
Subsection 3 priorities.

Where Metro parts company with petitioners is in its view of the interaction between
Subsection 3 and Subsection 4. Metro explains that it "did not designate urban reserves
based on a priority category other than subsection (3)(a). However, some lands defined as
‘lower priority' in subsection (3) were designated by applying subsection (4)." Id. In other
words, Metro asserts that it correctly applied the urban reserve rule by studying enough first
priority lands so that it could satisfy its urban land need by designating only Subsection 3(a)
first priority lands and lower priority lands under Subsection 4.

As we discuss further in sections 1.5 and 1.6, Metro fails to appreciate that
designation of lands under Subsection 4 is expressly predicated on a finding that higher
priority lands under Subsection 3 are inadequate to accommodate the urban land need. In
turn, that finding entails that the local government has compiled an inventory of suitable
lands responsive in quantity to the urban land need and responsive in composition to the
Subsection 3 priorities, and has categorized those lands according to their Subsection 3

priorities. In the present case, the limited inventory Metro compiled contained, at best,
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approximately 16,000 acres of developable first priority land, and thus, notwithstanding an
apparent abundance of other studied and unstudied higher priority lands in the region,
Metro's inventory did not contain enough higher priority lands to satisfy the revised urban
land need of 18,300 acres without resorting to lower priority lands. Had Metro not
designated a significant number of lands under Subsection 4, the limited inventory it
compiled would have forced Metro to satisfy the revised urban land need by designating
lower priority lands under Subsection 3(d), in which case Metro would have created the
inadequacy used to justify those designations.

Nor is Metro assisted by the fact that it designated those lower priority lands under
Subsection 4 rather than under Subsection 3(d). First, we conclude in section 1.6.1 that
correct application of Subsection 4 requires that the local government categorize the
inventory of suitable lands according to the relative priority of its constituent lands. Metro's
failure to do so means that its findings regarding the adequacy of higher priority lands, the
predicate to designation under Subsection 4, are flawed. Second, and more importantly, we
determine in sections 1.6 and 5.3 that Metro erred in a number of respects in designating
lower priority land under Subsection 4. For present purposes, it is particularly instructive to
examine Metro's designations of lower priority land under the Subsection 4(a) jobs/housing
exception, because a number of lower priority lands included in urban reserves were
designated, at least alternatively, under the jobs/housing exception. Metro's application of
that exception illustrates that Metro indeed created in part the inadequacy used to justify
designation under that exception.

As further discussed in sections 1.6 and 5.3, the "jobs/housing" exception essentially

allows Metro to redress subregional imbalances between residential and employment uses.?

2\We use the term "subregional” to mean the “areas of at least 100,000 population served by one or more
regional centers" described in Subsection 4(a), in order to avoid using the same term to describe both the metro
region and a "region" under that provision.
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1  For example, if the Hillsboro subregion has or is projected to have many more jobs than
2  housing, with the result that too many workers are or will be commuting to Hillsboro from
3  other subregions, and the supply of higher priority land in the Hillsboro subregion is
4 inadequate to allow Metro to ameliorate or make that imbalance more favorable, Metro may
5 designate lower priority lands in the Hillsboro subregion. Thus, the "jobs/housing™ exception
6  essentially allows Metro to skew the distribution of urban reserves around the Metro region
7  to help redress subregional jobs/housing imbalances that are not alleviated by the distribution
8 that would occur under a straight application of the Subsection 3 priorities. As discussed in
9 section 1.6 and 5.3, Metro found that both of the requisite circumstances are present in two
10  subregions and accordingly designated over a thousand acres of lower priority resource lands
11  in those subregions pursuant to jobs/housing exception.?
12 However, as our description of the jobs/housing exception makes clear, whether
13  higher priority lands are "inadequate™ for purposes of that exception is most accurately stated
14  as whether there is a sufficient guantity of higher priority lands in the subregion at issue.
15  Unlike the Subsection 4(c) exception, discussed in section 1.6.4, the location of higher
16  priority land, at least its location within the subregion or in relation to any other land, is not
17  the focus of the jobs/housing exception. Instead, the focus is on whether there is sufficient
18  higher priority land within the subregion to allow Metro to ameliorate a jobs/housing
19 imbalance within that subregion. Thus, in order to designate lower priority lands in a
20  subregion pursuant to the jobs/housing exception, Metro must find that the guantity of
21  developable higher priority lands in the subregion is inadequate to meet the need for a
22  favorable jobs/housing ratio. We determine, in sections 1.6.2 and 5.3, that Metro failed to do

“Metro also used the Subsection 4(a) jobs/housing exception to designate lands in the Clackamas County
Stafford triangle area. Our discussion under this assignment of error focuses on Metro's use of Subsection 4(a)
in the Hillsboro subregion, although much of our analysis is equally applicable to Metro's application of the
jobs/housing exception in Clackamas County.
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1  so, in large part because Metro makes no effort to quantify how many housing units could be
2 developed on higher priority lands in the subregion, either individually or cumulatively.?
3 Accordingly, we disagree with Metro that designation under Subsection 4 obviates
4 the need to compile an inventory of suitable lands that is responsive in size and composition
5 to the urban land need and the Subsection 3 priorities. Nor does designation under
6  Subsection 4 avoid the problems created by the inadequate inventory Metro compiled.
7 Under these circumstances, we conclude that Metro's failure to study enough higher priority
8 lands created in part the inadequacy that Metro relied upon to designate lower priority lands,
9 and further that Metro's application of Subsections 2, 3 and 4 as described above effectively
10  undermines the urban reserve rule's priority scheme and hence the urban reserve rule.
11 It remains only to address petitioners' additional contentions that Metro erred not only
12 infailing to study enough land but also in prescreening certain lands without a full suitability
13  analysis and for reasons extraneous to the urban reserve rule. It follows from our conclusion
14  that the urban reserve rule does not require local governments to study all adjacent lands that
15 local governments may decline to study or may prescreen certain lands for any or no reason,
16  as long as the local government ultimately studies enough lands, particularly higher priority
17  lands, to avoid undermining the urban reserve rule's priority scheme. We determined above
18 that Metro failed to study enough higher priority land to avoid undermining the urban reserve
19  rule's priority scheme, particularly with respect to those subregions in which Metro
20  designated lower priority land under the jobs/housing exception. However, under our
21  analysis we cannot determine, and need not decide, precisely how much land Metro should

“Moreover, as discussed in section 1.5.2 and 1.5.4, Metro fails to recognize that "higher priority" lands for
purposes of Subsection 4 are not limited to first priority exception lands, but also include Subsection 3(b) lands
designated as "marginal lands" pursuant to ORS 197.247 (1991) as well as Subsection 3(d) resource lands that
may be of lower soil capability (and hence higher priority) than lands being considered for inclusion under
Subsection 4. Because Metro failed to study and categorize Subsection 3(b) and Subsection 3(d) lands, Metro
did not evaluate those lands to determine whether the quantity of higher priority lands within the Hillsboro
subregion are "inadequate” and thus whether Metro may lawfully designate lower priority lands in the
subregion pursuant to Subsection 4(a) jobs/housing exception.
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have studied. As a result, we do not determine whether Metro's failure to study any
particular lands or whether its prescreening of particular lands was error. We only conclude
generally that Metro erred in failing to study enough higher priority lands to avoid creating
the inadequacies that justified its designation of some lower priority lands.

The third assignment of error (LUBA Nos. 97-050/053/057) is sustained, in part.

1.3 SECOND ASSIGNMENT OF ERROR (LUBA NOS. 97-050/053/057)

Petitioners argue that Metro's decision violates the urban reserve rule by failing to
adopt findings explaining why Metro can rely on URSA-matic to determine whether lands
within the URSAs are suitable for urban development under Goal 14, factors 3 through 7. As
framed by the parties, the threshold issue with respect to this assignment of error is to what
extent the rule requires Metro to make such findings.

Petitioners explain that Subsection 5 of the urban reserve rule requires that
"[f]lindings and conclusions concerning the results" of Metro's consideration under the urban
reserve rule "shall be included in the comprehensive plans of affected jurisdictions.”
Petitioners argue that Metro must make findings explaining how it applied the considerations
required by the urban reserve rule, including the pertinent Goal 14 factors.?* According to
petitioners, Metro did not adopt findings adequate to comply with Subsection 5 because
Metro did not directly apply the Goal 14 factors when it studied lands for suitability. For
most lands, petitioners argue, Metro relied exclusively on URSA-matic to demonstrate

suitability and compliance with Subsection 2.% Petitioners argue that, if Metro intends to

#Subsection 5 does not specify who must make the requisite findings, merely that such findings must be
"included in the comprehensive plans of affected jurisdictions.”" Subsection 5 could be read to require that the
"affected jurisdictions,” i.e. the cities and counties within Metro's jurisdiction, must make such findings.
However, petitioners assert, and Metro concedes, that the governmental body applying the urban reserve rule,
in this case Metro, is obligated to make the findings required by Subsection 5. We assume, without deciding,
that the parties are correct.

“petitioners note that Metro did adopt findings directly applying the Goal 14 factors to the St. Mary's
property in URSAs 54 and 55. Jt App A 75-85.
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rely on a computer model to satisfy its obligation to apply the Goal 14 factors rather than
direct application of those factors, it must at the very least adopt findings explaining (1) why
URSA-matic is an adequate surrogate for directly considering the Goal 14 factors, and (2)
how URSA-matic arrived at the suitability scores Metro relies upon. Absent such findings,
petitioners contend, Metro's explanation of how URSA-matic works is insufficient to allow
parties to confirm the accuracy of the data Metro relies upon and whether Metro correctly
applied the relevant criteria to those data.

Metro agrees with petitioners that Subsection 5 requires Metro to make findings, but
argues that Subsection 5 does not, as petitioners appear to imply, require Metro to make
specific quasi-judicial-type findings regarding every determination under the urban reserve
rule and regarding every property considered or designated under that rule. Instead, Metro
contends, Subsection 5 limits the requisite findings to the results of Metro's consideration
under the urban reserve rule. Subsection 5 requires only that Metro adopt written findings
describing what urban reserve areas are ultimately designated under Subsections 3 and 4.
Even if Subsection 5 requires findings with respect to Metro's suitability analysis under
Subsection 2, Metro argues, it need only describe the results of that analysis, i.e. what lands
are suitable, and need not describe at all how it arrived at those conclusions. Thus, Metro
disagrees with petitioners regarding the scope of the requisite Subsection 5 findings and the
degree of detail such findings must contain.

The terms and apparent purpose of Subsection 5 limit the scope and the degree of
detail required in findings under that provision. Subsection 5 limits the findings requirement

to "findings and conclusions concerning the results” of Metro's consideration under the urban

reserve rule. OAR 660-021-0030(5) (emphasis added). That qualification is a nullity if
Subsection 5 is read to require something approaching quasi-judicial-type findings regarding

every step made under the rule and every property considered.
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1 However, Metro's narrow view of Subsection 5 as requiring only a listing of the lands
2  designated is too restrictive. The requirement that Subsection 5 findings and conclusions be
3 "included in the comprehensive plans of affected jurisdictions™ suggests that the primary
4  purpose of Subsection 5 is not to assist judicial review, as Metro appears to contend, but
5 rather to develop findings that can form the basis of comprehensive plan language, in order
6 to guide future decisions regarding urban growth boundaries, annexations and the zoning and
7  development of the lands included in urban reserves. Findings limited to what lands were
8  designated would do little to guide local governments in future decisions affecting designated
9 lands. Metro's alternative interpretation, that Metro need only describe the results of the
10  Subsection 2 suitability analysis, i.e. whether certain lands are suitable, suffers from the same
11  flaw. Findings limited to the conclusion that certain lands are "suitable” under Subsection 2
12 do not inform local governments what considerations under Goal 14, factors 3 to 7, and other
13  Subsection 2 criteria, led to that conclusion. Absent findings that can guide local
14  governments in developing comprehensive plan language directed at those considerations,
15 local governments will make future decisions ultimately leading to the urbanization of lands
16  within urban reserve areas without any planning basis to guide future urbanization, or even
17  indicate why those lands were chosen for future urbanization.?*® Accordingly, we conclude
18  that Subsection 5 requires findings describing the results of Metro's consideration under each
19  of the Subsection 2 criteria, for all lands included within urban reserve areas.
20 In response to petitioners' specific arguments regarding its reliance on URSA-matic,
21  Metro notes that it made general findings describing URSA-matic and that all the data for
22  each URSA is in the record. Metro argue that its "general findings, decision record, and

%\We note that Subsection 5 is similar to language in Goal 14, which requires that in establishing an urban
growth boundary under Goal 14, "[t]he results of the above considerations [of Goal 14, factors 1 to 7] shall be
included in the comprehensive plan." The textual similarity between Subsection 5 and the quoted provision of
Goal 14 argues for functional similarity as well, i.e. that both provisions are intended to develop comprehensive
plan language explaining and guiding future urbanization.
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argument with citations to the record are more than adequate to satisfy the Rule and allow
LUBA to perform its review function." Metro's Response Brief (LUBA Nos. 97-
050/053/057) 103. Metro's response alludes to its argument, discussed below at section 4.2,
that the challenged decision is a legislative decision and thus Metro need not adopt findings
and may support its decision by argument in its brief with citations to the record. See

Redland/Viola/Fischer's Mill CPO v. Clackamas County, 27 Or LUBA 560, 564 (1994) (a

local government may either make findings supporting a legislative decision or provide in its
brief argument and citation to facts in the record adequate to demonstrate that the challenged
legislative decision complies with applicable legal standards). As discussed at section 4.2,
we agree with Metro that the challenged decision is legislative, but that determination does
not assist Metro in the present context, because Subsection 5 requires Metro to adopt
findings describing the results of Metro's consideration under each of the Subsection 2
criteria, for all lands included within urban reserve areas. Argument in Metro's brief with
citations to the record cannot substitute for the findings required by Subsection 5. See

Bernard Perkins Corp. v. City of Rivergrove, Or LUBA __ (LUBA No. 97-215, July

28, 1998) slip op 18-19 (legislative decisions require findings where local ordinances so
provide).

Next, Metro disputes petitioners' premise that Metro used the URSA-matic scores to
determine whether certain lands are suitable as measured by the Subsection 2 criteria. Metro
explains that the Metro Council found all the study areas "generally suitable™ as measured by
the Goal 14 factors and that it used the URSA-matic scores, supplemented for some areas by

additional evidence, to assess the relative suitability of URSAs compared to other URSAS

rather than whether lands within a particular URSA were suitable. The challenged decision

states:

"The URSA study model is a general tool for comparing the relative
suitability of the areas studied for inclusion in urban reserves. It was used as a
guide for applying the suitability factors and alternative analysis requirements
of the Urban Reserve Rule by the Council. Significant testimony and data in
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1 public hearings indicated that more site specific and detailed analysis than the

2 regionwide application of the suitability factors in the study model could

3 affect the relative suitability of some properties. Therefore, the study model

4 ratings were used as reference material by the Metro Council, not the final

5 determinant of relative suitability.” Jt App A 22.

6 The difficulty with Metro's explanation is that, other than through URSA-matic,

7 Metro has not cited to anything in the challenged decision (or the record) that directly applies

8 the Subsection 2 criteria, specifically Goal 14, factors 3 to 7, to any lands designated as

9  urban reserves, with the possible exception of the St. Mary's property. As far as we can tell,
10 if Metro did not use URSA-matic to apply the Subsection 2 criteria and thus determine
11  suitability, then it failed to apply those criteria at all. A sentence stating that most or all
12 URSAs are "generally suitable” satisfies neither Subsection 2 nor 5. Despite Metro's
13  protestations to the contrary, we can only conclude that URSA-matic was the primary means
14 Metro employed to apply the Subsection 2 criteria and thus determine whether lands are
15  suitable as measured by that criteria.”’ That Metro also used the URSA-matic scores to
16  determine the relative suitability of URSAs obscures but does not eliminate what appears to
17  be the primary function of URSA-matic: applying the Goal 14 factors to determine whether
18 lands within URSAs are suitable for inclusion in urban reserves.
19 In any case, whether the URSA-matic scores, supplemented with additional evidence,
20  constitute Metro's determinations of suitability, or whether some uncited portion of the
21  record contains the required determinations, we agree with petitioners that Metro has failed
22  to establish that it has developed the findings required by Subsection 5. With a few
23 exceptions, the challenged decision contains no findings addressing the suitability of lands

?"Metro's puzzling insistence that URSA-matic was used only to guide the Council and provide relative
suitability scores, rather than determine suitability, appears to be related to Metro's view that certain lands
required additional "site-specific" evaluation to adjust the relative suitability scores. Metro apparently wanted
the flexibility to vary its analysis with supplementary information, at least for selected properties. For example,
Metro devotes a third of the 102-page challenged findings to one property, St. Mary's, with ten pages devoted
to explaining why St. Mary's should have received higher suitability scores than indicated by URSA-matic. Jt
App A 75-85.
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within individual urban reserve areas.?® As discussed above, Subsection 5 requires findings
that, at a minimum, describe the results of Metro's consideration of the Subsection 2 criteria
with respect to the lands within each urban reserve area designated. Moreover, that
description must contain sufficient detail and analysis to fulfill the primary Subsection 5
purpose of providing affected local governments with the information required to guide
future decisions regarding the urban reserve area.

Further, we agree with petitioners that if Metro chooses to use a study method that
quantifies the Subsection 2 criteria and compiles scores rather than a narrative analysis
directly applying those criteria to the lands studied, it must explain why that quantified
analysis adequately applies the Subsection 2 criteria, and how the resulting scores are used to
determine that lands are or are not suitable for inclusion in urban reserves. The findings
generated from such a quantified method of analysis must be adequate to fulfill the
Subsection 5 purpose described above.?

The second assignment of error (LUBA Nos. 97-050/053/057) is sustained.

1.4  FOURTH ASSIGNMENT OF ERROR (LUBA NOS. 97-050/053/057)
Petitioners argue that the methodology used by Metro to study lands for suitability

violates Subsection 2 of the urban reserve rule in several respects.

%The general organization of the challenged findings demonstrates a misplaced focus on lands that are
excluded from study or from inclusion in urban reserves, rather than the suitability and designation of lands
included in urban reserves. For example, the decision begins with the (unexplained) statement that most if not
all the lands within the 72 URSAs are "generally suitable,” and then proceeds to exclude certain URSAs and
areas within URSAs from further consideration, for a variety of reasons, without ever addressing (except for a
few specific lands in the appendices) the suitability of the remaining land. See generally Jt App A 20-30. This
emphasis on the exclusion of "unsuitable" or "less suitable™ lands contrasts with the nearly complete absence of
findings explaining why the lands included in urban reserves are suitable. Accordingly, the challenged findings
do little to satisfy the purpose of Subsection 5 to develop comprehensive plan language to be used to guide
future planning decisions.

®For example, findings limited to a statement that lands within a particular URSA have a suitability score
of "50" does little to provide the information and guidance necessary for future planning decisions.
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1.4.1 First Subassignment of Error (Segregation of Lands)

Petitioners argue first that Metro erred in designating URSAs that include both first
priority exception lands and lower priority resource lands. Petitioners contend that Metro's
failure to segregate lands included in URSAs according to their relative priority inflates the
relative suitability score of resource lands and deflates the suitability score of nonresource
lands in a manner that frustrates objective application of the priority scheme imposed by the
urban reserve rule.

The challenged decision states in relevant part:

"Retention of agricultural land was addressed by rating each study area for
exception land, agricultural soils, land uses, including parcelization, and
access to irrigation. * * *

"The 'Agricultural Retention' analysis was done on the basis of raw scores for
the kinds of lands in the study area. Exception lands received varying points
based on parcel size. Farm and forest lands (resource lands) received varying
points based on parcel size. Additional points were given for class I-1V soils,
available irrigation and for prime or unique agricultural lands. The raw scores
were converted to ratings of 1 to 10 with study areas containing less
agricultural land receiving a higher rating for future urbanization." Jt App A
20.

Petitioners argue that the quoted statement demonstrates that analyzing the suitability
of unsegregated URSAs results in a lower suitability score for exception lands within
unsegregated URSAs than if those exception lands had been studied separately in an URSA
that contained only exception lands. Similarly, lower priority resource lands received a
higher suitability score than if those resource lands had been studied separately in an URSA
that contained only resource lands. The only way to avoid this skewing of scores, petitioners
posit, is to study exception lands and resource lands separately, either by placing them in
separate URSASs or applying separate analyses.

As an example of the consequences of unsegregated analyses, petitioners point to six

URSAs that fell below the "minimum qualifying score™ and were thus excluded from
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1  consideration.*® Five of those URSAs contained a high percentage of resource lands, and
2  therefore scored relatively low on Goal 14, factor 6 (Agricultural Retention), which
3 contributed to a relatively low total score. Petitioners suggest that had the exception lands in
4  those URSAs been evaluated separately, they might have scored high enough to achieve the
5 minimum qualifying score and thus been included in urban reserves.
6 We understand the example provided is intended to illustrate a variant of petitioners'
7  basic theme that, due to exclusions of exception land for various reasons, Metro failed to
8  study enough first priority lands and was thus forced to designate lower priority lands in a
9 manner that evades the rule's priority scheme. In section 1.2 we determined that, while
10  Metro was not required to study all adjacent lands, and thus could decline to study certain
11  adjacent lands, its failure to study enough higher priority lands was inconsistent with the
12 urban reserve rule because it helped create the inadequacies used to justify designations of
13 lower priority land, and thus undermined those priorities. As a consequence of our analysis
14  we held that petitioners' contentions regarding Metro's failure to study or prescreening
15  particular higher priority lands did not provide a basis to reverse or remand the decision.
16 A similar analysis resolves the present subassignment of error. As Metro points out,
17  the terms of the urban reserve rule do not require a segregated study of exception and
18  resource lands, and petitioners do not articulate any basis for us to conclude that Metro must
19  segregate study lands as a matter of law. As discussed further at section 1.7.2, absent a
20  showing that a higher or lower relative suitability score affects application of the rule's
21  priority scheme or other legal requirements, the fact that differently configured URSASs or a

%OAfter the February 1997 reanalysis, the Metro Council determined that it could satisfy the urban land
need without using all of the land within each of the URSAs. The Council accordingly determined a "minimum
qualifying score" of 33, and excluded from further consideration six URSAs with scores below 33. CM
13/4009-10. As far as we can tell, a determination that an URSA has not achieved a "minimum qualifying
score™ is not a determination that lands within that URSA are unsuitable in an absolute sense, only that such
lands as a whole are less suitable than lands in other URSAs and accordingly can be excluded from further
consideration if not all URSAs are necessary to meet the urban land need.
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different application of the URSA-matic factors will result in different relative suitability

scores does not in itself provide a basis to reverse or remand the challenged decision.

Nonetheless, petitioners can be understood to argue that unsegregated analysis
undermines application of the rule's priority scheme, because it reduces the potential
inventory of suitable, higher priority lands and thus creates an inadequate supply of higher
priority lands. For instance, if we correctly understand petitioners' example, it tends to show
that under a segregated analysis a few more exception lands might have been added to the
inventory of suitable lands. However, we perceive no principled basis to distinguish between
the additional exception lands that Metro excluded or prescreened and the additional lands
that might have been included under a segregated analysis, in terms of the impact of those
additional lands on application of the rule's priority scheme. Petitioners have not established
that Metro's exclusion of the particular exception lands at issue here was error.

This subassignment of error is denied.

1.4.2 Second Subassignment of Error (Goal 14 Factors)

Petitioners argue that Metro erred in its application of the Subsection 2 criteria to the
72 URSA s studied. Subsection 2 requires that "[i]nclusion of land within an urban reserve
area shall be based upon factors 3 through 7 of Goal 14 and the criteria for exceptions in
Goal 2 and ORS 197.732." OAR 660-021-0030(2). Further, local governments must "study
lands adjacent to the urban growth boundary for suitability for inclusion within urban reserve
areas, as measured by Factors 3 through 7 of Goal 14 and by the requirements of OAR 660-
004-0010." 1d.

1421 Exceptions criteria

As an initial matter, petitioners contend that the Subsection 2 analysis Metro adopted,
i.e. application of URSA-matic, relies exclusively on the Goal 14 factors, and that Metro
failed completely to address the relevant requirements of Goal 2, Part 1l, ORS 197.732(1)(c)
or OAR 660-004-0010(1)(c)(B) in its decision or anywhere in the record. The relevant
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portions of each of the three sets of criteria set forth identical standards. For clarity of
reference, we follow Metro in citing only to OAR 660-004-0010(1)(c)(B), and in referring to
the four criteria in that rule as exceptions criteria (i) through (iv).** Petitioners argue that, in
the context of designating urban reserve areas, the exceptions criteria "require Metro to adopt
findings demonstrating that the existing UGB cannot reasonably accommodate the projected
need and that the EESE consequences of accommodating the projected need on the selected
sites are no more adverse than if the need were accommodated on other non-urban lands."
Petition for Review (LUBA No. 97-057) 9.%

Metro responds that the exceptions criteria (i) through (iv) are each satisfied by
application of the Goal 14, factors 3 to 7 incorporated into the URSA-matic analysis. With
respect to exceptions criterion (i), Metro notes that OAR 660-004-0010(1)(c)(B)(i) provides

*For ease of reference, we repeat exceptions criteria (i) through (iv):

"(i) Reasons justify why the state policy embodied in the applicable goals should not
apply (This factor can be satisfied by compliance with the seven factors of Goal 14.);

"(ii) Areas which do not require a new exception cannot reasonably accommodate the
use;

"(iii)  The long-term environmental, economic, social and energy consequences resulting
from the use at the proposed site with measures designed to reduce adverse impacts
are not significantly more adverse than would typically result from the same
proposal being located in areas requiring a goal exception other than the proposed
site; and

"(iv)  The proposed uses are compatible with other adjacent uses or will be so rendered
through measures designed to reduce adverse impacts."

%2petitioners do not specify the source of the requirement that Metro must adopt findings with respect to the
exceptions criteria. Presumably, petitioners refer to Subsection 5. Metro's response presumes that it can
demonstrate compliance with the exceptions criteria by demonstrating that the challenged decision is supported
by an adequate factual base, i.e. that Metro can in lieu of findings provide argument in its brief supported by
citation to the record demonstrating why the exceptions criteria are met in this case. As our discussion below
indicates, consideration of the exceptions criteria within the context of the urban reserve rule is essentially
coextensive with consideration of the Subsection 2 Goal 14 factors and designation of land under Subsection 4.
Therefore, adequate findings addressing Metro's consideration under Subsection 2 and 4 also suffice to address
the exceptions criteria, even if those findings do not mention the exceptions criteria. It follows that Metro's
failure to adopt findings specifically addressing the exceptions criteria is not, itself, a basis for reversal or
remand.
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1 that exceptions criterion (i) "can be satisfied by compliance with the seven factors of Goal
2 14" Metro argues therefore that exceptions criterion (i) is satisfied by a showing of
3 compliance with Goal 14, factors 3 to 7. Further, with respect to exceptions criteria (iii)
4  (EESE consequences) and (iv) (compatibility with adjacent uses) Metro contends that these
5 criteria are substantially the same as Goal 14, factors 5 and 7, and thus also satisfied by
6 compliance with those factors. We agree with Metro that compliance with Goal 14, factors 3
7  to 7, also demonstrates compliance with exceptions criteria (i), (iii) and (iv).*

8 Exceptions criterion (ii) is more problematic. Exceptions criterion (ii) requires a
9 demonstration that "[a]reas which do not require a new exception cannot reasonably
10 accommodate the use.” Metro argues that in the urban reserves context this criterion is
11  satisfied by two demonstrations: that the urban land need cannot reasonably be
12 accommodated by either (1) lands inside the metro UGB or (2) exception lands or
13 nonresource lands outside the UGB. According to Metro, the meaning of criterion (ii) in the
14 urban reserves context is illuminated by OAR 660-004-0020(2)(b), which describes the
15  considerations to be addressed in determining whether "[a]reas which do not require a new
16  exception cannot reasonably accommodate the use."** Among those considerations are

$Actually, exceptions criterion (iv) is slightly broader than Goal 14 factor 7 in that it addresses the
compatibility of the proposed use with all adjacent uses, not just agricultural uses. However, no party argues
that Metro's consideration of agricultural incompatibility within the context of the urban reserve rule is
insufficient to address exceptions criterion (iv), and therefore we assume, without deciding, that it is.

**OAR 660-004-0020(2)(b) provides with respect to exceptions criterion (ii), in relevant part:

"(B) To show why the particular site is justified, it is necessary to discuss why other areas
which do not require a new exception cannot reasonably accommodate the proposed
use. * * * Under the alternative factor the following questions shall be addressed:

"(i) Can the proposed use be reasonably accommodated on nonresource land
that would not require an exception, including increasing the density of
uses on nonresource land? If not, why not?

"(ii) Can the proposed use be reasonably accommodated on resource land that is
already irrevocably committed to nonresource uses, not allowed by the
applicable Goal, including resource land in existing rural centers, or by
increasing the density of uses on committed lands? If not, why not?

Page 43



1 whether the proposed use can be reasonably accommodated on land within a UGB or on
2  nonresource land outside the UGB, including increasing the density of uses on nonresource
3 land. OAR 660-004-0020(2)(b)(B)(i) and (iii).
4 Metro contends that the first demonstration is satisfied in this case by Metro's
5 determination of the urban land need under Subsection 1 and its general discussion of the
6 UGM Functional Plan requirements that jurisdictions within the metro region increase zoned
7  density within the UGB to maximize the capacity of the UGB. According to Metro, the net
8  effect of these determinations and requirements is that Metro has shown that the urban land
9 need is greater than the UGB can accommodate, even under the increased densities required
10 by the UGM Functional Plan. We agree that this demonstration satisfies the requirement that
11  lands within the UGB cannot reasonably accommodate the urban land need within the
12 specified planning period.
13 The second demonstration is satisfied, Metro argues, by several determinations Metro
14 made in the course of applying the urban reserve rule. First, Metro notes that it prescreened
15 a number of exception areas from study because, due to environmental or other constraints,
16  those lands were incapable of achieving the desired density of 10 dwelling units per net
17  developable acre, as required by Metro Code (MC) 3.01.012(e)(4). Second, Metro notes that
18 OAR 660-004-0020(2)(b)(B)(ii) requires consideration of whether the proposed use can be
19  reasonably accommodated on resource lands “irrevocably committed" to nonresource uses.
20  Metro argues that, to the extent this consideration is relevant, it is satisfied by Metro's
21  consideration of "completely surrounded” resource lands under Subsection 3(a), which Metro

"(iii)  Can the proposed use be reasonably accommodated inside an urban growth
boundary? If not, why not?

"(C) This alternative areas standard can be met by a broad review of similar types of areas
rather than a review of specific alternative sites. * * * Site specific comparisons are
not required of a local government taking an exception, unless another party to the
local proceeding can describe why there are specific sites that can more reasonably
accommodate the proposed use. * * *"

Page 44



1  posits are the lands in the present context most analogous to irrevocably committed lands,
2  because such lands are essentially "committed" to nonresource uses by virtue of the
3 surrounding exception areas. Third, and most importantly, Metro argues that the "alternative
4  sites" analysis required by exceptions criteria (ii), as amplified by OAR 660-004-
5 0020(2)(b)(C), is satisfied by the alternative sites analysis Metro conducted when it
6  designated resource land, specifically the St. Mary's property in the Hillsboro subregion,
7 under the Subsection 4(a) jobs/housing exception.
8 The role that LCDC intended exceptions criterion (ii), and indeed each of the
9  exceptions criteria, to play in the Subsection 2 suitability analysis is not self-evident.*®
10 Metro recognizes, correctly, that exceptions criterion (ii) requires an alternative sites
11  analysis, and further that an alternative sites analysis is applicable only when the local
12 government is considering the inclusion of lower priority resource land under Subsections 3
13 or 4. Like Metro, we have difficulty perceiving how local governments are required to
14  apply, or demonstrate compliance with, exceptions criterion (ii) as part of the Subsection 2
15  suitability analysis. The apparent effect of exceptions criterion (ii) within the context of the
16  urban reserve rule is that resource lands are not "suitable™ as long as nonresource lands can
17  reasonably accommodate the particular need at issue. However, the ability of nonresource
18 lands to accommodate either the urban land need or other identified needs cannot be known
19  with any certainty until after application of first Subsection 3 and then Subsection 4.
20  Accordingly, Metro argues that "[t]he analysis required by [S]ubsection (4)(a) is the same as

®Aside from the overlap between the Goal 14 factors and the exceptions criteria, the first sentence of
Subsection 2 provides that "[i]nclusion of land within an urban reserve area shall be based upon™ the exceptions
criteria in Goal 2 and ORS 197.732, while the second sentence of Subsection 2 provides that local governments
shall study lands for suitability "as measured by" the exceptions criteria at OAR 660-004-0010. The lack of
parallelism in these references implies some difference among the three sets of criteria. However, as noted
above, the operative provisions of each set of criteria are identical. Nor is it clear whether LCDC intended
some difference between "basing™ inclusion of land on the exceptions criteria and "measuring” suitability of
lands according to the exceptions criteria. No party has argued that these word choices represent meaningful
differences, and accordingly we assume, but do not decide, that no differences are intended.
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the analysis required for exceptions rule criterion (ii) of the specific ‘proposed usel.]
Metro's Response Brief (LUBA Nos. 95-050/053/057) 95 (emphasis omitted).

We agree with Metro to the extent it argues that exceptions criterion (ii) can be
meaningfully applied only within the context of designating resource land under Subsection
4. We disagree, however, to the extent Metro suggests that the alternative sites analysis
required by exceptions criterion (ii) is limited to designations of lower priority land under the
Subsection 4(a) jobs/housing exception. As applied in the urban reserves context, exceptions
criterion (ii) requires that, prior to including any lower priority land in urban reserves
pursuant to Subsection 4(a) to (c), the local government must conduct an alternative sites
analysis similar to that described in OAR 660-004-0020(2)(C) sufficient to demonstrate that
nonresource lands cannot reasonably accommodate the particular need that justifies the
Subsection 4 designation.

Accordingly, we examine the actions Metro cites as responsive to exceptions criterion
(ii) to determine whether they demonstrate compliance with that criterion. Metro's first and
second responses, to prescreen exception lands and to consider "completely surrounded”
resource lands, do not constitute or comply with the alternative sites analysis required by
exceptions criterion (ii). Metro's third response, the alternative sites analysis it conducted to
justify inclusion of the St. Mary's property in the Hillsboro subregion, is more germane.
However, as we note in section 1.6, the "inadequacy" involved in the jobs/housing exception
in Subsection 4(a) that Metro relies upon to justify inclusion of resource lands in the
Hillsboro subregion and in the Stafford triangle is, by its nature, a matter of the supply of
higher priority land in the subregion. As we discuss in section 1.6, Metro's alternative sites
analysis conducted for the Hillsboro subregion examines a number of exception areas in the
subregion and generally determines that each of those areas are, due to parcelization and
partial development, not as "appropriate” as the St. Mary's property and other lower priority

lands, because the exception lands are less easily "master-planned” to create the high
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1  densities that Metro prefers, as St. Mary's can easily be. Jt App A 86-101. However, that
2 analysis fails to consider or quantify whether those exception areas can "reasonably
3 accommodate” the need for housing in the Hillsboro subregion.®® The issue for purposes of
4  exceptions criterion (ii), as well as Subsection 4(a), is not whether lower priority lands are
5  "more appropriate” or "better" in some particulars than higher priority lands, but whether the
6  need at issue can be "reasonably accommodated” on those higher priority lands.
7 It appears that Metro designated four areas of resource lands on the basis of the
8  Subsection 4(a) jobs/housing exception: URSA 53, the St. Mary's property (URSA 54/55),
9 and URSA 62 and 63A, all within the Hillsboro subregion, and URSA 31, within the Stafford
10 triangle. The challenged decision performs an alternative sites analysis only for the St.
11 Mary's property; it is not clear that the decision applies that analysis to the other resource
12 lands in the Hillsboro subregion designated under the jobs/housing exception. However,
13  even if it had applied that analysis to other lands, that analysis would suffer the same flaws
14  identified above. With respect to URSA 31, Metro designated resource lands in that URSA
15  under the jobs/housing exception and two other "specific types of identified land needs," the
16  need for additional lands in the Lake Oswego area in order to (1) provide affordable housing
17  and to (2) accommodate growth, both allegedly necessitated by evidence that Lake Oswego
18 is mostly "built-out” with predominantly higher-priced homes. Metro does not attempt to
19 argue that it performed an alternative sites analysis for the resource lands within URSA 31
20  regarding any of these identified Subsection 4(a) specific land needs.
21 Finally, Metro designated nine resource areas under the Subsection 4(c) exception. Jt
22  App A 33-38. As discussed in section 1.6.4, unlike the Subsection 4(a) jobs/housing

*The alternative sites analysis for the St. Mary's property appearing at Jt App A 86-101 presumes that the
"specific type of identified land need" is the need for additional residential land pursuant to the jobs/housing
exception. Metro makes no attempt to define capability for high density development as a "specific type of
identified land need." Even if it had, such an exception might threaten to swallow the rule, in that exception
lands are almost by definition less capable of master planning and high densities than resource lands, due to
patterns of parcelization and partial development.
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exception, Subsection 4(c) is essentially a "locational™ exception to the Subsection 3 priority
scheme, allowing a local government to designate particular lower priority lands that are
located in relation to higher priority designated land such that "[m]aximum efficiency of land
uses" requires inclusion of the lower priority land in order to include or provide urban
services to the higher priority land. However, although the need at issue is different, and the
geographic scope of the analysis under Subsection 4(c) is obviously narrower, the terms and
purpose of Subsection 4(c) require a determination that other, higher priority lands are
inadequate to meet the need at issue, in short, an alternative sites analysis. We perceive no
principled basis to apply the exceptions criterion (ii) alternative sites analysis to designations
of land under Subsection 4(a) but not Subsection 4(c). Consequently, we conclude that
exceptions criterion (ii) requires Metro to conduct an alternative sites analysis with respect to
its designations under Subsection 4(c). Metro has not attempted to argue that it did so.

Accordingly, we conclude that Metro has not demonstrated compliance with the
alternative sites analysis required by exceptions criterion (ii).

This subassignment of error is sustained.

1.4.2.2 Goal 14 Factors

Petitioners argue that Metro erred in applying three of the five Goal 14 locational
factors: factor 3 (Public Facilities), factor 4 (Maximum Efficiency of Land Uses) and factor
6 (Agricultural Retention). We first address an argument that applies equally to all five Goal
14 locational factors, before turning to petitioners' specific arguments with respect to each
factor.

Petitioners challenge Metro's use of the URSA-matic scores and Goal 14 factors to
exclude particular URSAs or parts of URSAS on the basis of their relative suitability scores.
According to petitioners, the suitability test imposed by the Subsection 2 criteria is not
whether a particular property is better than another, but whether each of the areas taken as a

whole is urbanizable over the relevant planning period. Petitioners argue that, absent a
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1  specific finding that certain lands are not suitable in the absolute sense under the Goal 14

2  factors, Metro cannot exclude such lands on the basis of their relative suitability.

3 Subsection 2 requires a determination whether lands are "suitab[le] for inclusion

4 within urban reserve areas" as measured by Goal 14, factors 3 to 7, not whether lands are

5 suitable relative to one another. We agree with petitioners that because lands are relatively

6  more or less suitable, or that scores on one factor or subfactor are higher or lower than other

7 lands does not, of itself, establish that lands are either suitable or unsuitable.*’

8 The necessity of a defined measure of suitability is evident in the manner Metro

9 applied the Goal 14 factors. As petitioners note elsewhere, Metro apparently applied an
10  absolute threshold or defined measure of suitability with respect to at least one Goal 14
11  factor. The challenged decision explains that several URSAs composed of exception lands
12 were deemed unsuitable because they received a "zero" score for Goal 14, factor 4
13 (Maximum Efficiency of Land Uses). Jt App A 23. As discussed below in section 1.4.2.2.2,
14 Metro construed Goal 14, factor 4 to focus on the amount of buildable lands an URSA
15  contains after considering various developmental limitations. Metro reasoned that it could
16  "weight" Goal 14, factor 4 to avoid the futility of including in urban reserves areas
17  containing little efficiently buildable land. Jt App A 23. Notwithstanding, several URSAS
18 with Goal 14, factor 4 scores of "zero" were apparently found to be suitable and were
19  ultimately included in urban reserves (e.g. URSAs 4, 67 and 68). CM 13/4013-14. Thus, it
20  appears that in Metro's view some Goal 14 factors have thresholds, while some do not, some
21  factors "weight" more heavily than others, and, even where factors have thresholds, those
22  thresholds need not be applied consistently in determining the suitability of land.

$"\We do not mean to suggest that local governments cannot assess the relative suitability of proposed lands,
and apply those relative rankings in making designations under Subsections 3 or 4. For example, it appears
entirely consistent with the urban reserve rule for a local government to apply relative suitability rankings to
determine which first priority lands should be included in urban reserves, where the inventory of suitable first
priority lands is larger than the urban land need.
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We reject the view implicit in Metro's application of the Goal 14 factors. The
Subsection 2 requirement that local governments determine the suitability of land entails that
some measure of suitability be defined based on the Goal 14 factors and that measure should
be applied consistently. We agree with petitioners that a local government must apply each
Goal 14 factor equally and include lands in urban reserves only where all of the factors

justify that inclusion. Branscomb v. LCDC, 64 Or App 738, 745, 669 P2d 1192 (1983), aff'd

297 Or 142, 681 P2d 124 (1984).%® Extrapolated to the urban reserve context, Metro must
determine with respect to the lands studied that each of the factors is satisfied, i.e. achieve a
defined threshold, in order to find that land is "suitable™ for inclusion in urban reserves.
Conversely, in order to determine that certain lands are not suitable, Metro must determine
that those lands fail to achieve at least one of the defined thresholds. Accordingly, we
conclude that Metro must define a threshold for each factor, whether expressed as a
quantification of some type (as in URSA-matic) or in other terms, and apply those thresholds
consistently in determining whether lands are suitable for inclusion in urban reserves.

This subassignment of error is sustained.

14221 Factor 3: Public Facilities
Goal 14, factor 3 requires consideration of the "[o]rderly and economic provision for
public facilities and services.” In the context of UGB amendments, we have held that Goal
14, factor 3 requires a demonstration that “public facilities and services can reasonably be
provided to the UGB expansion area over the planning period, without leaving the area

already included within the UGB with inadequate facilities and services." 1000 Friends of

38In Branscomb, the court held that

"Goal 14 does not require that factor 6 [Agricultural Retention] be accorded greater weight
than the other six factors; it requires only that it be considered along with the others, and if
the findings relating to all of the factors justify the proposed UGB, the goal allows the
inclusion of agricultural land within the boundary." 64 Or App at 744-45.

Page 50



o B~ W N

(o]

oo

10
11
12

13
14

15
16
17
18
19
20
21
22
23
24
25
26
27
28

Oregon v. City of North Plains, 27 Or LUBA 372, 389, aff'd 130 Or App 406, 882 P2d 1130

(1994).
Metro addressed Goal 14, factor 3 by considering four subfactors that, according to
petitioners, improperly emphasize fiscal cost and inadequately account for the future capacity

of the transportation infrastructure. The challenged decision describes the four subfactors:

"(1) Utility feasibility study examines the relative cost of urban water,
sewer and stormwater facilities;

"(2) Road network analysis looks at the current network of local and
regional roads and compares it to future needs;

"(3) Traffic congestion analysis considers likely improvements to the road
system and then rates the resulting road system and its congestion for
each site;

"(4)  School analysis determines the distance to existing public schools and
vacant school-owned lands." Jt App A 18.

Metro relied upon a 1996 study (the KCM study) to develop data to score for factor 3.
The "most important conclusion™ of the study is that all of the URSAs are serviceable and
that, while there are cost differences among them, none of the servicing costs are so
significant that some URSASs should be eliminated from further consideration. BD 3/559.

Petitioners explain that under the first subfactor Metro analyzed the cost of providing
sewer, water and storm drainage systems to each URSA, and ultimately excluded exception
lands within some URSAs (e.g. URSA 1) that showed an "above average [utility] cost,”
while designating other lands that also showed an "above average [utility] cost” (e.0. URSAsS
around the City of Wilsonville). Jt App A 25. Petitioners contend that the first subfactor
improperly focuses on cost rather than the feasibility of providing public facilities, and thus
Metro's determination that certain areas are not suitable based on above average utility costs
is contrary to Goal 14, factor 3 and, given that the KCM study found all areas "serviceable,"
not supported by an adequate factual base. Further, petitioners argue that by excluding

URSAs from further study or designation based on a single component of one factor Metro
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improperly weighed the economics of providing public facilities over all other Goal 14
factors. Branscomb, 64 Or App at 745. We understand petitioners to argue that each Goal
14 factor must be given equal weight, and that Metro thus erred in effectively giving greater
weight to one factor over the other factors.

With respect to the second and third subfactors, which address the adequacy of the
existing transportation system, petitioners argue that those subfactors demonstrate only
future demand or need for transportation facilities and do not address the relevant inquiry,
whether needed transportation facilities can or cannot "reasonably be provided * * * over the
planning period." North Plains, 27 Or LUBA at 389.

Metro agrees with petitioners that the focus of Goal 14, factor 3 is the feasibility of
providing public facilities and services to proposed urban reserves within the period used to
calculate the urban land need. Metro also agrees that the KCM study established that all of
the URSAs are "serviceable™ and that none of the servicing costs are so significant as to
disqualify any URSAs from further consideration. Metro contends this evidence is sufficient
to show that it is feasible to provide future urban services to all of Metro's designated urban
reserves. According to Metro, it went further than Goal 14, factor 3 requires and assessed
the relative costs of providing future urban services, as well as the extent of needed
transportation improvements and the need to provide new schools, and excluded some lands
on the basis of relatively higher costs to provide future urban services.

We agree with petitioners and Metro that, as an evidentiary matter, the KCM study
suffices to establish that public facilities and services can reasonably be provided to each of
the URSAs over the relevant planning period. However, that evidence would seem to
establish that, to the extent measured by Goal 14, factor 3, lands within each of the URSAs
are "suitable." The main difficulty, as petitioners point out and we address in section 1.4.2.2,

is in Metro's use of the relative cost differences among URSAS to exclude certain lands (e.g.

in URSA 1) as "unsuitable,” in the absence of findings or a conclusion that a certain level of
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cost renders the provision of public facilities and services to an area unreasonable or
unfeasible, and thus unsuitable in an absolute sense.

We do not necessarily agree with petitioners that Metro misconstrued Goal 14, factor
3 by evaluating cost and the need for transportation improvements in determining whether
facilities and services can be reasonably provided within the relevant period. Financial cost
is a relevant consideration under Goal 14, factor 3, given that it is concerned with the
"economic provision™ of facilities and services. Moreover, cost can be an indicator of other
considerations affecting the feasibility of providing urban infrastructure and services. Nor do
we agree that a finding of unsuitability based on failure to satisfy a single factor violates the
requirement, stated or implied in Branscomb, that all factors be considered and weighed
equally. It seems entirely consistent with Branscomb and the urban reserve rule for a local
government, once it has defined a threshold for each factor, to find that certain lands are
unsuitable based on failure to satisfy a single factor. However, in the absence of such

thresholds, we agree with petitioners that the relative cost differences Metro relied upon to

exclude certain lands are not a basis to determine that that land is unsuitable.

This subassignment of error is sustained in part.

14222 Factor 4. Maximum Efficiency of Land Uses
Goal 14, factor 4 requires consideration of the "[m]aximum efficiency of land uses
within and on the fringe of the existing urban area." This Board has held that factor 4
requires "the encouragement of development within urban areas before the conversion of

urbanizable areas." North Plains, 27 Or LUBA at 390 (quoting Turner v. Washington

County, 8 Or LUBA 234, 257 (1983)). Petitioners argue that, in the context of the urban
reserve rule, factor 4 encourages urbanization of partially developed exception lands within
and on the fringe of the UGB before conversion of resource lands. Petitioners contend that
Metro's application of factor 4 fails to encourage urbanization of partially developed

exception lands before resource lands.
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Metro applied factor 4 by calculating the percentage of each URSA considered
"efficient” for urban development, considering slope, parcel size and level of existing
development, and the percentage of each URSA that was considered to be buildable (i.e. was
not steeply sloping land, wetlands, floodplains, or other environmentally-constrained lands).
Higher factor 4 suitability scores reflect relatively fewer development constraints and
relatively more buildable land.

According to petitioners, Metro failed to consider or excluded a number of areas of
nonresource land on the basis of factor 4. For example, part of URSA 49 was excluded
because of slopes that made it "difficult to build,” and a number of other exception areas
were not considered because parcelization and existing development made those lands less
efficient to develop. Jt App A 26, 86-99. Petitioners argue that Metro did not find that these
areas were "unsuitable,” only that the density of housing that could be built or the number of
developable acres was relatively low compared to other URSAs. Further, petitioners contend
that Metro's failure to consider or include partially developed exception areas on the basis of
factor 4 is contrary to the urban reserve rule because it improperly favors resource lands,
which tend to be large, undeveloped blocks of land in single ownership, over exception
areas, which tend to consist of smaller, partially developed parcels in multiple ownership.

Metro responds that factor 4, as it has been construed in the UGB amendment
context, is not readily applicable to the urban reserve context, because it is impossible for
local governments to determine the capacity or availability of buildable land within the UGB
by the time urban reserves are needed 30 to 50 years in the future. Metro posits that factor 4
should be construed in the present context as requiring only that the local government
determine whether there is a 20-year supply of land within the UGB and, if there is not, that
the local government consider methods of increasing the existing UGB capacity before
allowing urbanization of land outside the UGB. Metro contends that it has already adopted

in the UGM Functional Plan methods to maximize the existing UGB capacity, and that this
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alone suffices to show compliance with factor 4. Metro argues that its factor 4 analysis of
the relative development efficiency and supply of buildable lands goes far beyond what
factor 4 requires.

Metro's limited view of what factor 4 requires minimizes any role that factor plays in
determining the suitability of lands for purposes of the urban reserve rule, and essentially
nullifies that factor. Under Metro's view, factor 4 comes into play only if the UGB does not
contain a 20-year supply of land, and then only to require the local government to consider
efforts to increase UGB capacity. However, under that view, factor 4 does nothing to
determine which lands are suitable for inclusion in urban reserves. That view is further
misdirected given that urban reserves are designed to meet urban land needs 10 to 30 years
beyond the 20-year capacity of an urban growth boundary. Metro's view focuses on the
maximum efficiency of land uses within the UGB, and only indirectly considers the
efficiency of land uses "on the fringe of the existing urban area,” including the lands outside
the UGB that are the focus of the urban reserve rule.

Factor 4 as applied in the urban reserve context is best understood as encouraging
urbanization of lands proximate to existing urbanization over more distant lands, and, as
petitioners note, as encouraging urbanization of partially developed lands over undeveloped
lands. Urbanization of lands proximate to existing urbanization avoids inefficient leapfrog or
isolated development, while urbanization of partially developed lands is more likely to
maximize the efficiency of land uses because it directs future urbanization onto areas that are
already partially urbanized. This view is also consistent with one of the major themes of the
urban reserve rule, to direct urbanization onto exception lands before resource lands.

The subfactors Metro chose for factor 4 reflect Metro's preference for large parcel
sizes and relatively high percentage of buildable lands, presumably on the grounds that such
areas are more likely to allow a relatively high density of urban development, consistent with

the UGM Functional Plan and RUGGOs. As discussed in several sections of this opinion,
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Metro may apply the objectives and policies in its RUGGOs to urban reserve decisions as
long as application of those RUGGOs is consistent with the urban reserve rule. However, we
agree with petitioners that Metro's exclusive focus in applying factor 4 to favor lands capable
of relatively dense urban development is not responsive to factor 4, and undermines the
urban reserve rule to the extent it directs urbanization away from partially developed lands.

This subassignment of error is sustained.

14223 Factor 6: Retention of Agricultural Lands

Factor 6 encourages the retention of agricultural land, with class | soils being the
highest priority for retention and class VI soils being the lowest priority for retention. Metro
scored factor 6 according to various subfactors, including soil class, parcel size, access to
irrigation, and whether the land was vacant or being actively farmed. The scores were then
converted to ratings, with areas containing less agricultural land receiving a higher rating for
future urbanization. Petitioners argue that Metro's use of these subfactors is inconsistent
with factor 6 and fails to correctly apply the priorities factor 6 establishes. According to
petitioners, factor 6 imposes a strict hierarchy linked solely to soil classification, and does
not provide any basis to accord less protection to agricultural land that is not in large parcels,
IS unirrigated, or is vacant rather than being actively farmed.

Metro responds that in the context of the urban reserve rule, factor 6 is satisfied by
considering the impacts of future urban use on resource land studied compared to other
resource lands. Metro argues that it accomplished this comparison by scoring the relative
agricultural merit of resource land in URSA-matic, supported by evidence in the record
showing soil classes and other agricultural considerations for studied resource lands.

Subsection 2 does not limit the points of analysis Metro may apply to those provided
in the urban reserve rule in determining whether lands are suitable. Thus Metro may apply
such additional points of analysis as long as they are consistent with and do not undermine

the urban reserve rule. However, we agree with petitioners that the focus of factor 6 is the
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capability of agricultural land, as measured by the soil capability classes, rather than the
actual productivity of agricultural land, which may vary depending upon parcelization
patterns, current access to irrigation, and the current use of the land. Under Metro's
approach, higher capability lands that are currently unproductive may be deemed suitable
and subject to designation, while lower capability lands that are currently in production may
be deemed unsuitable, a result contrary to factor 6 and inconsistent with application of the
urban reserve rule's priority scheme. Accordingly, we agree with petitioners that Metro
misconstrued factor 6.

This subassignment of error is sustained.

14224 Factor 7: Compatibility with Agricultural Activities

Goal 14, factor 7 requires a determination concerning the compatibility of the
proposed UGB expansion with nearby farming activities. North Plains, 27 Or LUBA at 391.
Petitioners contend that Metro erred by considering compatibility with farming activity only
in areas where "farming is the most dominant activity," which, petitioners argue, is contrary
to the terms of factor 7. Jt App A 20.

Metro does not respond directly to petitioners' argument regarding its alleged focus
on "dominant™ farm activity, but explains that its URSA-matic analysis determined generally
what lands surrounding URSAs are in agricultural use, and measured the proximity of an
URSA to those agricultural uses. Metro argues that nothing more is required to satisfy factor
in the context of the urban reserve rule, where the specific urban uses to be developed within
the URSAs may not be known for another 30 to 50 years.

Within the context of UGB amendments, factor 7 requires the local government to
identify the proposed urban use and the type of nearby agricultural activity, and demonstrate
that those uses are compatible. North Plains, 27 Or LUBA at 391; La Grande, 25 Or LUBA
at 62. Metro argues that the proposed urban use cannot be known with certainty, but

explains that it anticipated most lands within urban reserves would be used to supply needed
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housing pursuant to the 2040 Concept. Metro does not argue that it identified the types of
nearby agricultural activity, and apparently concedes that its general identification of lands in
agricultural use was limited to areas where farming was the "dominant™ activity.

We agree with petitioners that Metro misconstrued factor 7 by limiting its analysis to
areas where farming is the "dominant™ activity. Further, despite the difficulties Metro notes
in determining the exact nature of future urban uses and future agricultural activity, that
uncertainty does not relieve Metro of its obligation to use available knowledge and
reasonable projections to estimate whether likely future urban uses and likely types of future
agricultural activity will be compatible.

This subassignment of error is sustained.

1.4.3 Third Subassignment of Error

Petitioners argue that Metro erred in excluding suitable adjacent exception areas from
designation under the Subsection 3 priorities on grounds not found in the urban reserve rule.
According to petitioners, Metro justified the exclusion of large areas of exception lands in
order to maintain "separation of communities" between municipal jurisdictions. Metro also
excluded certain studied exception lands in order to create a "logical” urban reserve area
boundary. Petitioners contend that neither justification is consistent with or permissible

under the urban reserve rule.

1431 Separation of Communities
Metro excluded 500 acres of exception land from URSA 1 to maintain “separation
between the Metro UGB and the Sandy UGB." Jt App A 24-25. The "separation of
communities™ concept is based on RUGGO Objective 22.3.3, which provides that "[I]Jands of
lower priority in the LCDC Rule priorities may be included in urban reserves if needed for
physical separation of communities inside or outside the UGB to preserve separate
community identities." Petitioners explain that Metro requested that LCDC amend the urban

reserve rule to allow "separation of communities” as a basis to designate land of lower
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1 priority if land of higher priority was inadequate to maintain separate communities.
2  According to petitioners, LCDC rejected Metro's request on the grounds that the separation
3 of communities objective could be satisfied without altering the urban reserve rule's priority
4  scheme. Petitioners contend that Metro applied Objective 22.3.3 in a manner that achieves
5 the same result that LCDC rejected. Petitioners argue that Metro applied Objective 22.3.3 to
6  exclude certain higher priority lands, with the effect that Metro was forced to include lower
7  priority lands to replace the excluded lands. According to petitioners, Metro can apply
8  Objective 22.3.3 consistently with the urban reserve rule only in choosing between two
9  otherwise suitable exception areas. Metro cannot, petitioners argue, use objective 22.3.3. as
10 a basis to exclude otherwise suitable exception areas where that exclusion results in an
11  increased need to designate resource lands as urban reserves.
12 Metro responds, first, that petitioners' challenge amounts to a collateral attack on
13  Objective 22.3.3, which along with other provisions of Metro's RUGGOs, was acknowledged
14 by LCDC as in compliance with applicable statewide planning goals and implementing rules,
15 including the urban reserve rule. Metro attaches to its brief a copy of LCDC's compliance
16  order.*® However, that compliance order demonstrates that LCDC understood that Objective
17 22.3.3 was intended to maintain separation between two sets of specified Metro jurisdictions,
18 not between the Metro UGB and a geographically distant community, like Sandy or

*The cover letter to the compliance order states, in relevant part:

"On May 30, 1996 the [LCDC] voted to acknowledge the Metro [RUGGOs] and authorized
the director to sign an acknowledgment order following resolution of a single issue. The
matter at issue concerned a Metro objective to preserve separation of communities in those
locations where a break occurs in the Metro urban growth boundary. More specifically,
according to the RUGGOs, community separation is to be preserved between Tualatin and
Wilsonville and between Cornelius and Hillsboro.

"On November 1, 1996 the Commission accepted and approved a staff report which
concluded that this regional objective could be satisfied when designating urban reserve areas
without encroaching upon land protected under Goal 3, Agriculture and Goal 4, Forestry.
Based on this new information, neither the Urban Reserve Rule [n]or the RUGGOs require
any change. Acknowledgment of the RUGGO:s is therefore complete.” Metro's Response
Brief (LUBA Nos. 97-050/053/057) App 3.
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Woodburn, that is not part of Metro's jurisdiction. Further, the compliance order shows that
LCDC contemplated that Objective 22.3.3 would be applied without resulting in the
designation of resource land. Accordingly, LCDC's acknowledgment of Objective 22.3.3 has
no significance with respect to petitioners' challenge, which is that Metro misapplied that
objective to separate the Metro UGB and a jurisdiction not part of the Metro region, and that
Metro applied that objective in a manner that resulted in designations of resource land.
Petitioners' challenge is not a collateral attack on the LCDC's acknowledgment of Objective
22.3.3.

Second, Metro suggests that Objective 22.3.3 represents one of the "[s]pecific types
of identified land needs" mentioned in Subsection 4(a) and thus, even assuming Metro
applied Objective 22.3.3 in order to designate resource lands, that action is allowed by
Subsection 4(a). However, the challenged decision does not apply Objective 22.3.3 as a
"[s]pecific type of identified land need," and thus we need not address Metro's argument that
it could have done so.

Third, Metro reiterates that it designated only first priority lands and lands under
Subsection 4, and argues that, because no lower priority lands were designated under
Subsection 3(b) to (d), the exclusion of exception lands on the basis of Objective 22.3.3
could not and did not result in the designation of lower priority lands. In other words, Metro
argues, even assuming that the exception lands excluded on the basis of Objective 22.3.3
were included in urban reserves, they would have, at most, displaced only other exception
lands or completely surrounded resource lands within the first priority without resulting in
the designation of lower priority lands.

We agree with petitioners that application of Objective 22.3.3 to exclude suitable first
priority lands from designation is inconsistent with the urban reserve rule. Subsection 3
provides that "[IJand found suitable for an urban reserve may be included within an urban

reserve area only according to the [Subsection 3(a) to (d)] priorities[.]* OAR 660-021-
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0030(3) (emphasis added). Under the terms of Subsection 3, once a local government has
applied Subsection 2 and determined the inventory of suitable adjacent lands, land may be
included in urban reserves only according to the Subsection 3 priorities. If a local
government can apply criteria extrinsic to those priorities to the inventory of suitable lands in
order to exclude certain lands, then the content of that inventory is altered in ways that may,
in particular cases, allow designation of lands in violation of the Subsection 3 priorities.

We understand Metro to argue that, however such extrinsic criteria could be applied
in ways that violate the Subsection 3 priorities, in the present case application of Objective
22.3.3 did not result in designation of any lower priority lands, for the reasons described
above, and thus at most is harmless error. However, Metro has not shown that the 500 acres
in URSA 1 would simply "displace™ other first priority exception lands or completely
surrounded resource lands, and thus that excluding those lands was harmless error in this
case. As petitioners point out elsewhere, the Metro Council revised the size of its urban land
need and determined it needed an additional 3,000 acres, but did not go back and expand the
size of lands studied to meet that increased need. As a result, Metro was forced to include
nearly all the suitable exception lands it had studied, making up the difference with
completely surrounded resource lands and designations of resource land under Subsection 4.
We determine in section 1.5.1 that Metro erred in including in urban reserves approximately
800 acres of resource lands as first priority "completely surrounded” lands. Under these
circumstances, we cannot conclude that the exclusion of 500 acres of exception lands in
URSA 1 would still allow Metro to meet its urban land need solely from first priority lands
and designations under Subsection 4 without recourse to lower priority lands under
Subsection 3(b) or (d). Metro's application of Objective 22.3.3 to exclude suitable lands
from designation was not harmless error.

This subassignment of error is sustained.
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1.4.3.2 Logical Boundaries

Petitioners also contend that Metro erred in excluding large areas of exception lands
because inclusion of such lands would not result in "logical boundaries." Petitioners argue
that Metro provides no definition of a "logical boundaries™ and does not cite any authority
for application of that concept under the urban reserve rule. Even if such authority existed,
petitioners argue, Metro applied the concept in an unprincipled, situational fashion.

Metro's responses are similar to those above with respect to application of Objective
22.3.3. Our reasoning with respect to Objective 22.3.3 applies with equal force to Metro's
exclusion of suitable exception land under its "logical boundaries" rationale.*

This subassignment of error is sustained.

The fourth assignment of error is sustained, in part.

15 FIFTH ASSIGNMENT OF ERROR (LUBA NOS. 97-050/053/057)

Petitioners argue that Metro misconstrued and erred in applying the prioritization
scheme in the urban reserve rule when it (1) included resource lands that are not "completely
surrounded™ as described in Subsection 3(a); (2) failed to identify and prioritize marginal
lands described at Subsection 3(b); (3) misapplied the criteria for "secondary” lands
described in Subsection 3(c); and (4) failed to identify and prioritize among resource lands

based on soil capability as required by Subsection 3(d).

“*The practical effect of our conclusion that Metro erred in applying extrinsic criteria to exclude suitable
lands from designation in urban reserves, in light of our conclusion in section 1.2 that Metro may decline to
study lands for any reason, including "separation of communities” or "logical boundaries," means that Metro
may apply policies in its RUGGOs or other criteria extrinsic to the urban reserve rule in determining which
lands to study and the boundaries of study areas, but may not apply those policies to exclude suitable land at a
later stage of the urban reserve decision process. However inconsistent that result seems, it is based on, if not
compelled by, the language of the urban reserve rule, which does not require that the local government study all
adjacent lands and does not limit the points of analysis under Subsection 2 to the criteria listed there, but which
does require that suitable lands be included in urban reserves only according to the priorities established in the
rule.
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1.5.1 Completely Surrounded Lands (OAR 660-021-0030(3)(a))
The priority scheme set forth in the urban reserve rule requires that first priority for
designation as urban reserves goes to exception areas or nonresource lands. However,

Subsection 3(a) allows certain resource lands to be included among first priority lands:

"First priority may include resource land that is completely surrounded by
exception areas unless these are high value crops areas as defined in Goal 8 or
prime or unique agricultural lands as defined by the United States Department
of Agriculture[.]" (Emphasis added).

Petitioners contend that Metro misinterpreted Subsection 3(a) to include resource
lands in the first priority for designation where such lands were mostly, but not completely
surrounded by exception lands. Petitioners argue that “completely surrounded by exception
areas" means what it says: that certain resource lands sharing 100 percent of their boundaries
with exception areas may be included in the first priority. Petitioners then discuss Metro's
application of Subsection 3(a) with respect to URSAs 31, 32 and 33 within the Stafford
triangle, arguing that Metro erred by including resource lands within those URSAs that are
not "completely surrounded" by exception areas.**

The challenged decision states:

"The 'completely surrounded' standard is interpreted to mean that resource
lands enclosed by areas of exception lands or urban land (inside the UGB)
would qualify if that land is not predominantly 'prime or unique' agricultural
land.[?! Where one side of the urban reserve is adjacent to the UGB, the side
of the urban reserve adjacent to the UGB is considered surrounded by

“petitioners also assign error to Metro's alternative finding that URSAs 53, 54, 55 and 65 are "completely
surrounded" by exception areas and thus first priority land. In its brief, Metro concedes that these URSAs are
not "completely surrounded" by exception areas, and that its alternative finding to that effect is error. Metro
argues that its error with respect to URSAs 53, 54, 55 and 65 is harmless because those URSAs were
designated alternatively on other, correct bases.

*No party questions or assigns as error Metro's determination that Subsection 3(a) excludes from the
"completely surrounded" standard only resource land that is predominantly prime or unique agricultural land,
even though Subsection 3(a) does not contain that language. Metro's determination may be based on the
definition of "high value farmland" at OAR 660-033-0020(8)(a), which refers to "land in a tract composed
predominantly of soils" that are, inter alia, classified prime or unique. It may also be based on a definition of
prime or unique agricultural land adopted by the United States Department of Agriculture that is not before us.
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‘exception areas' for purposes of the urban reserve rule.l**! Moreover, the
specific reference in the Urban Reserve Rule to 'exception areas,' rather than
parcels of exception land, makes it clear the rule does not require that each
parcel of resource land in an area surrounded by exception land * * * be
surrounded by parcels of exception land to be designated as first priority
urban reserves. The use of the term 'exception areas' recognizes that resource
land, completely surrounded by exception areas, is disproportionately and
severely impacted by urbanization. Therefore, value as agricultural land is
severely compromised by existing urbanization. Accordingly, the existence of
10 relatively small, intervening parcels of EFU zoned land between a particular
11 designated urban reserves and an enclosing exception area, does not foreclose
12 first priority status for that urban reserve.” Jt App A 31.

O oo ~NOoO UL WN -

13 The challenged decision then applies Metro's interpretation of Subsection 3(a) to
14 resource lands in URSAs 31, 32 and 33 and determines that those lands are "completely
15  surrounded” by exception lands, notwithstanding that those lands border other resource lands
16  on at least one side and thus are not completely bordered by exception areas on all sides. Jt
17 App A 31-32.** At oral argument, Metro characterized its interpretation of Subsection 3(a)
18 as allowing inclusion of resource land "sufficiently” surrounded by exception areas so that
19  existing or future urbanization severely compromises the agricultural value of that land.

20 With respect to URSA 31, the challenged decision offers an alternative justification:
21  that the entire perimeter of the Stafford triangle, viewed as a whole, consists of urban lands
22  and exception lands that surround a core of resource lands, some within URSAs 31, 32 and
23 33, and some outside any URSA. The decision notes that all of the resource land in the
24  Stafford triangle, viewed as a whole, is completely surrounded by urban and exception areas,

25 and concludes therefore that the subset of resource lands in URSA 31 is also "completely

“*No party questions or assigns as error Metro's interpretation that areas within the UGB are considered
"exception areas" for purposes of the "completely surrounded” standard. Again, we express no opinion
whether Metro's interpretation of Subsection 3(a) in this respect is consistent with the terms of the urban
reserve rule.

“URSA 31 has 615 acres of resource land that borders an area of resource land outside any URSA to the
south and east. URSA 32 is between URSA 31 and the metro UGB and contains 76 acres of resource land that
borders the resource land in URSA 31. URSA 33 contains 72 acres of resource land that borders the resource
land in URSA 31.
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1  surrounded,” even though there exists intervening resource land between URSA 31 and

2  surrounding exception areas. Jt App A 32.

3 Metro and intervenors-respondent Halton defend Metro's rationale in several ways,

4 the principal theme of which is that Subsection 3(a) allows Metro to study and select a subset

5  of resource lands for inclusion as first priority lands, as long as that subset is part of a larger

6  area of resource lands that itself is "completely surrounded" by exception areas.*

7 Both Metro and Halton emphasize that Subsection 3(a) provides that Metro "may"

8 include suitable lands in urban reserves, which entails that Metro need not include all lands

9  studied within any particular URSA. We understand respondents to argue that Metro could
10  have studied all the resource lands in the Stafford triangle and selected only a subset of those
11  lands as completely surrounded lands, consistently with Subsection 3(a). If so, respondents
12 reason, Subsection 3(a) also allows Metro to study only a subset of all resource lands in the
13  Stafford triangle and select only that subset as urban reserves.
14 Further, both Metro and Halton note that Subsection 3(a) speaks of resource lands
15  completely surrounded by exception areas, not individual parcels or lots of exception land.
16  Halton argues that use of the broader term ™areas" indicates a broad focus on a larger
17  geographic "area" rather than a narrow focus on whether every lot or parcel bordering the

“Metro and Halton also argue that petitioners in LUBA Nos. 97-050/053/057 have "conceded" or waived
their right to challenge Metro's interpretation of the "completely surrounded” standard by failing to assign error
to Metro's determination that resource lands in URSAs 69 and 70 are "completely surrounded" by exception
areas, even though those lands are not 100 percent enclosed by such areas. Halton goes so far as to suggest that
petitioners' inconsistent stance merits sanctions, characterizing petitioners' selective argument as "akin to
harassment." Halton's Response Brief 16 (citing ORCP 10 C(2), but presumably referring to ORCP 17 C(2)).
However, neither Metro nor Halton cites to any authority for the proposition that a party is required to
challenge every instance of a local government's alleged misapplication of a standard in order to challenge that
misapplication generally or with respect to certain properties, and we are aware of none.

In addition, Metro takes issue with a position it perceives in petitioners' arguments: that Subsection 3(a)
contains sub-priorities, that is, local governments must exhaust first priority exception lands before they
designate any first priority "completely surrounded" resource lands under Subsection 3(a). Metro argues that
both bases for inclusion in Subsection 3(a) are coequals, without priorities. It is not clear that petitioners
actually advance the position Metro ascribes to them. To the extent they do, we agree with Metro that
Subsection 3(a) contains no subpriorities and that local governments need not exhaust exception lands before
considering "completely surrounded" resource lands under Subsection 3(a).
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resource land is part of an exception area. That broader focus is satisfied, Halton suggests, as
long as within the general "area" there are exception lands that, even at some distance,
completely surround the resource lands under consideration.

We reject the decision's first interpretation of Subsection 3(a) as facially inconsistent
with the terms of that provision. The modifier "completely" surrounded cannot be plausibly
construed to mean "mostly” or “sufficiently” surrounded. The decision's alternative
reasoning regarding URSA 31, as amplified by Halton, is more plausible in that it is not
facially inconsistent with Subsection 3(a). However, one difficulty with that reasoning is
that it assumes Metro could have studied the entirety of the resource lands in the Stafford
triangle, and that all those lands, considered together, would qualify as "completely
surrounded™ lands. The record reflects that much of the intervening resource land outside
URSA 31, as well as some of the resource land within URSAs 31 and 33, is comprised of
prime and high value farm soils. OE-11; OE 112196-419. Even assuming that Subsection
3(a) properly applies only to resource land that is "predominantly” composed of prime or
unique soils, see n 40 above, neither Metro nor Halton have established on this record that all
of the resource lands within the Stafford triangle, if considered together, would qualify under
Subsection 3(a).

Nor are we persuaded by Halton's textual argument that Subsection 3(a)'s reference to
exception "areas" rather than lots or parcels denotes a broader scope focused on the general
"area." The term "area" in Subsection 3(a) is part of the term of art "exception area," defined
at OAR 660-021-0010(4) as "[rJural lands for which an exception to Statewide Planning
Goals 3 and 4, as defined in OAR 660-004-0005(1), has been acknowledged.” Subsection
3(a) does not use the term "area” in its layman's sense of a relatively undefined geographic
region, as Halton appears to contend, but rather in its technical and geographically precise

sense as defined in OAR 660-021-0010(4) and 660-004-0005. We conclude that Subsection
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3(a) requires that resource lands included under that provision be bordered on all sides by
rural lands for which an exception to Goals 3 or 4 has been taken.

This subassignment of error is sustained.

1.5.2 Marginal Lands (OAR 660-021-0030(3)(b))

The urban reserve rule provides that if land of higher priority is inadequate to
accommodate the amount of land estimated to be needed, second priority for designating
urban reserve areas goes to land "designated as marginal land pursuant to ORS 197.247
[(1991)]." Petitioners argue that Metro misconstrued and misapplied Subsection 3(b) in two
respects.

First, petitioners note that the term "marginal land” as used in Subsection 3(b) refers
to a classification of lands pursuant to former ORS 197.247, a statutory provision adopted in
1983 and repealed in 1993. Or Laws 1993, ch 792, 8 55. During that period, only
Washington County and Lane County exercised the option to designate certain lands as

“marginal lands."“°

It appears that Washington County designated approximately 41,000
acres of land as AF-20, a zone that identifies potential marginal lands. Further, the county
established a case-by-case process for the actual determination and designation of lands as
"marginal™ under former ORS 197.247 (1991). While that statute was repealed in 1993,
ORS 215.316 recognizes the continuing validity of marginal lands designated by Washington
County. Petitioners argue that Metro failed to recognize the effect of ORS 215.316, and
treated Washington County as containing no "marginal lands™ for purposes of Subsection

3(b). As aresult, petitioners contend, Metro failed to consider whether any marginal lands in

Washington County are suitable and should be designated prior to lands of lower priority.

*®*Under ORS 197.247 (1991), a county can designate as marginal land only land that meets the following
criteria; (1) the land was not managed during three of the last five years as part of a farm or forest operation
earning a certain gross annual income; (2) the land also meets one of three tests, either (a) most of the land and
surrounding lands consist of lots or parcels less than 20 acres in size; (b) the land is located in area of not less
than 240 acres, at least 60 percent of which is composed of lots or parcels less than 20 acres in size; or (c) the
land is composed predominantly of relatively poor quality agricultural or forest soils.
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Second, petitioners contend that Metro erred in applying Subsection 3(b) to justify
designation of resource land in Clackamas County, which is not one of the two counties that
contain "marginal lands" as that term is used in Subsection 3(b). Petitioners argue that Metro
describes certain farm land in Clackamas County as "marginal,” based on a layman's use of
that term in a document entitled "Urban Fringe Development Capacity Analysis" (Urban
Fringe Analysis), and thereby justifies designation of that land under Subsection 3(b). Jt App
A 32-33.

With respect to petitioners' first argument, Metro responds that because the marginal
lands authority was repealed, no such category of lands exist, and thus Metro did not err in
failing to consider marginal lands. Further, Metro disputes that there is any evidence in the
record that Washington County has designated marginal lands, or if so, that any marginal
lands exist in "adjacent" lands eligible for urban reserves. Finally, Metro contends that even
if such marginal lands exist adjacent to the metro UGB, Metro did not err in failing to
consider them, because it studied and ultimately designated sufficient first priority land to
avoid having to resort to lower Subsection 3 priorities.

With respect to petitioners' second argument, intervenor-respondent Halton argues
that the term "marginal lands" used in Subsection 3(b) is not limited to lands classified
pursuant to ORS 197.247 (1991), but also includes any land that has been legislatively
determined to be "marginal” in the general sense that it is relatively unproductive. Halton
notes that in 1996 LCDC readopted the urban reserve rule, including Subsection 3(b), even
though ORS 197.247 had been repealed. Halton cites this fact as evidence that LCDC did
not intend to adhere to the statutory sense of "marginal land" but retained Subsection 3(b) in
order to prioritize land according to relative productivity. Finally, Halton emphasizes that
LCDC acknowledged the Urban Fringe Analysis, which determined that the Stafford triangle

area is "marginal.” We understand Halton to suggest that LCDC's acknowledgment of the
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Urban Fringe Analysis indicates LCDC's agreement with Halton's view that Subsection 3(b)
is not limited to lands classified pursuant to ORS 197.247 (1991).

However, Metro and Halton fail to recognize the effect of ORS 215.316, which, as
petitioners point out, allows counties that have classified lands under ORS 197.247 (1991) to
continue those classifications notwithstanding repeal of that statute. Thus, Subsection 3(b)'s
plain reference to "land designated as marginal land pursuant to ORS 197.247" means that
and nothing more. We reject Halton's argument that Subsection 3(b) refers broadly to
relatively unproductive agricultural lands instead of or in addition to lands designated
pursuant to ORS 197.247 (1991). Halton's argument that its broader view of Subsection 3(b)
is necessary to prioritize relatively unproductive agricultural land ignores the role played by
Subsection 3(d), which explicitly prioritizes resource lands based on soil capability.

Further, Metro's response that the record contains no evidence that Washington
County has classified lands under ORS 197.247 (1991) is misdirected. Volume Il of the
Washington County Comprehensive Plan, Rural/Natural Resources Plan Element, describes
the county's implementation of ORS 197.247 (1991) and the process by which lands are
designated as marginal lands.*” As described above, the county designated approximately
41,000 acres of AF-20 lands as "potential™ marginal lands, and allowed actual designation of
particular lands as marginal pursuant to a quasi-judicial plan amendment process. Metro is
undoubtedly correct that the record does not contain the decisions allowing designation of
certain lands as marginal. However, it is Metro's responsibility to ensure that lands studied
and included in urban reserves are characterized accurately according to the Subsection 3
priorities. Just as Metro must affirmatively determine that certain lands are exception lands,

and certain other lands are resource lands with a particular soil capability and hence priority,

“"At oral argument, Metro represented that the Rural/Natural Resources Plan Element was part of the
record. If so, we do not find it. However, we may, and do, take official notice of the Element under OEC
202(7) as part of the county's comprehensive plan.
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1 Metro must also affirmatively determine whether any lands studied have been designated as
2  marginal lands. Metro's failure to do so results in the mischaracterization of such lands as
3 fourth priority lands.*®
4 We also reject Metro's final response, that it did not need to characterize marginal
5 lands as such because it studied and ultimately designated a sufficient quantity of first
6 priority lands. We determined in section 1.2 that the urban reserve rule does not require
7 Metro to study all adjacent lands around the metro UGB. We held that Metro may study a
8 subset of adjacent lands as long as that subset contains a quantity of lands to meet the
9  Subsection 1 urban land need, and as long as that subset contains types of lands responsive to
10 the Subsection 3 priorities, sufficient to ensure that Metro's selective application of
11  Subsection 2 does not create the "inadequacy" that justifies inclusion of lower priority land.
12 Metro is correct, then, that the urban reserve rule does not require it to study all or any
13  particular amount of adjacent marginal lands in Washington County, as long as Metro's
14  failure to do so does not result in designation of lands lower in priority than marginal lands.
15  We understand Metro to argue that, because it designated only first priority Subsection 3(a)
16  lands and lower priority lands under Subsection 4, and did not designate any lands pursuant
17  to Subsection 3(b) or 3(d), its failure to study or characterize accurately the marginal lands it
18  may have studied did not result in designations of lands lower in priority than marginal lands.
19 We disagree. We determine in section 1.6.1 that Metro erred in designating fourth
20  priority lands under Subsection 4 without determining whether lands intermediate in priority
21  between designated first priority lands and the fourth priority land under consideration are
22  adequate to accommodate the Subsection 4 need. Such intermediate priority lands include

*®Indeed, the challenged decision recognizes the linkage between AF-20 zoning and marginal lands,
justifying inclusion of some of the resource land in URSA 65 because it is zoned AF-20, and quoting the
Washington County Code to the effect that AF-20 lands are so designated to indicate that they "may be of
'marginal’ use for agricultural and forestry purposes * * *" Jt App A 37 (quoting uncited provision of the
Washington County Code).
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second priority marginal lands as well as lower capability/higher priority resource lands.
Metro cannot conduct that inquiry consistent with the urban reserve rule unless it determines
which lands are second priority marginal lands and which are fourth priority lands.
Accordingly, Metro cannot establish that its failure to identify marginal lands did not result
in the designation of lower priority lands inconsistently with the Subsection 3 priority
scheme.

This subassignment of error is sustained.

1.5.3 Secondary Lands (OAR 660-021-0030(3)(c))

Subsection 3(c) of the urban reserve rule provides that if land of higher priority is
inadequate to accommodate the amount of land estimated to be needed, then "third priority
goes to land designated as secondary if such category is defined by [LCDC] rule or by the
legislature.” OAR 660-021-0030(3)(c). Petitioners note that since adoption of the urban
reserve rule, the legislature has expressly prohibited LCDC from defining any category of
secondary lands. ORS 215.304(1). Petitioners thus argue that no category of “secondary
lands" exist and that Metro erred to the extent it relies on a "secondary lands™ category to
justify the designation of resource lands. Petitioners note that Metro relied upon Subsection
3(c) as an alternative basis for designating resource land in URSAs 31, 32, 33 and 65.

Metro agrees with petitioners that no "secondary lands" category exists, but denies
that it designated any lands pursuant to Subsection 3(c). Metro defers to intervenor-
respondent Halton any defense of Metro's alternative basis for designating URSAs 31 and 65
as "secondary lands.” For its part, Halton argues that a "secondary lands" category exists,
notwithstanding ORS 215.304(1), because LCDC created that category in the urban reserve
rule pursuant to its general agency authority to adopt rules designed to protect the best
farmland. Halton notes that LCDC failed to delete Subsection 3(c) when it amended the
urban reserve rule in 1996, and argues that that failure indicates LCDC's intent to offer less

protection to relatively unproductive agricultural land by means of a higher priority
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"secondary lands" category. Accordingly, Halton concludes, Metro properly designated
certain resource lands as less productive, "secondary" lands.

Halton's argument is facially inconsistent with the urban reserve rule. The effect of
ORS 215.304(1) aside, it is undisputed that neither LCDC nor the legislature has "defined" a
category of secondary lands, as Subsection 3(c) requires. No such definition exists within
the urban reserve rule. Even if such a definition could be implied along the lines Halton
suggest, it is undisputed that no local government has "designated” any secondary lands.
Finally, Halton's argument that a category of "secondary lands" must exist in order to
implement the protection for quality farmland represented by Subsection 3's priority scheme
ignores the role played by Subsection 3(d), which expressly allows prioritization according
to soil capability.

In short, we agree with petitioners and Metro that no "secondary lands" category
within the meaning of Subsection 3(c) exists, and thus Metro could not lawfully designate
any lands under Subsection 3(c). We disagree with Metro that it did not designate any lands
pursuant to Subsection 3(c). The findings with respect to URSAs 31, 32, 33 and 65 clearly
purport to designate land under that provision.*

This subassignment of error is sustained.

1.5.4 Soil Capability (OAR 660-021-0030(3)(d))

The urban reserve rule provides that if lands of higher priority are not adequate to
accommodate the amount of land estimated to be needed, then the fourth priority "goes to
land designated in an acknowledged comprehensive plan for agriculture or forestry, or both.
Higher priority shall be given to land of lower capability as measured by the capability

classification system or by cubic foot site class.” OAR 660-021-0030(3)(d).

“*See Jt App A 32, 33 and 36. For example, with respect to URSA 32 the challenged decision finds that
resource land within that URSA "would be included in urban reserves as 'secondary' land as lower priority
lands that are included before other resource lands." Jt App A 32.
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Petitioners argue that Subsection 3(d) requires Metro to evaluate the relative
capability of resource lands considered for designation and compare them to other resource
lands to determine whether other resource lands of lesser quality could satisfy the need or
other basis justifying designation of resource lands. That is, petitioners read Subsection 3(d)
as requiring prioritization of resource lands based on capability not only within "fourth
priority” lands designated under Subsection 3(d) but also for resource lands ultimately
designated under other provisions of the urban reserve rule. For example, petitioners argue
that Metro designated resource lands in URSAs 53, 54, 55, 62 and 63A pursuant to a
Subsection 4(a) "specific land need" exception in the Hillsboro area. According to
petitioners, both Subsection 3(d) and Subsection 4 require Metro to evaluate whether
resource lands of lesser quality than those designated could satisfy the Subsection 4(a)
specific land need in the Hillsboro area. Petitioners note that in applying Subsection 4(a)
Metro evaluated alternative sites to demonstrate that resource lands in those URSAs were
needed to meet Hillsboro's specific land need, but Metro evaluated only exception areas as
alternative sites; it did not evaluate other resource lands that might have a lower soil
capability and thus a higher priority for urbanization under Subsection 3(d) than the lands
ultimately designated.

Metro repeats its argument that it did not designate any resource lands pursuant to
Subsection 3(d) and thus need not determine the soil capability of resource lands and their
relative priority under Subsection 3(d), either alone or in applying Subsection 4(a). Further,
Metro argues that the sub-priorities required by Subsection 3(d) apply only to resource land
designated under Subsection 3(d) and do not apply to resource land designated under
Subsection 4.

Our analysis under this subassignment of error draws from our discussion at
Subsection 1.5.2, with respect to marginal lands. As we stated there, correct application of

Subsection 4 requires that Metro categorize suitable lands according to their Subsection 3
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priorities. It follows that Metro must also categorize suitable resource lands according to
their Subsection 3(d) sub-priorities. Such sub-priorities are as much a part of the Subsection
3 priority scheme as any of the ordinal priorities. Subsection 4 requires an evaluation of
whether "higher priority” land is inadequate to accommodate the Subsection 1 urban land
need, and thus whether "lower priority” land under Subsection 3 may be included. As a
specific instantiation of that evaluation, Subsection 4(a) requires an evaluation of whether
"[s]pecific types of identified land needs" cannot be "reasonably accommodated on higher
priority lands" and thus whether lower priority lands may be included. In either case, the
terms "lower priority” and "higher priority" lands expressly invoke the Subsection 3 priority
scheme. Applying Subsection 4 without regard to the Subsection 3 priority scheme allows
urban reserves designations that fundamentally undermine that priority scheme. For
example, under Metro's view of the interaction between Subsection 3 and Subsection 4, the
most productive resource land (and hence the lowest priority land) may be designated as
urban reserves ahead of suitable, higher priority resource lands, marginal lands and exception
lands without regard to whether those higher priority lands could reasonably accommodate
the Subsection 4 need. Metro's interpretation of the urban reserve rule to allow that result is
contrary to the terms and the purpose of the urban reserve rule.
This subassignment of error is sustained.

The fifth assignment of error (LUBA Nos. 97-050/053/057) is sustained.

1.6 SIXTH ASSIGNMENT OF ERROR (LUBA NOS. 97-050/053/057)
Petitioners contend Metro erred in a number of respects in designating resource lands
in urban reserve areas under the exceptions to the priority scheme set out in Subsection 4 of

the urban reserve rule. We repeat the text of OAR 660-021-0030(4), which provides:

"Land of lower priority under [Sub]section (3) of this rule may be included if
land of higher priority is found to be inadequate to accommodate the amount
of land estimated in [Sub]section (1) of this rule for one or more of the
following reasons:

Page 74



OOk WN B

\‘

9
10
11

12
13
14
15
16

17
18
19
20
21
22
23
24
25
26
27
28
29

"(a) Specific types of identified land needs including the need to meet
favorable ratios of jobs to housing for areas of at least 100,000
population served by one or more regional centers designated in the
regional goals and objectives for the Portland Metropolitan Service
district or in a comprehensive plan for areas outside the Portland area,
cannot be reasonably accommodated on higher priority lands; or

"(b)  Future urban services could not reasonably be provided to the higher
priority area due to topographical or other physical constraints; or

"(c) Maximum efficiency of land uses within a proposed urban reserve area
requires inclusion of lower priority lands in order to include or to
provide services to higher priority lands."”

Petitioners argue that Metro designated approximately 3,000 acres of resource land
pursuant to one or more of the three exceptions at Subsection 4. Petitioners first challenge
Metro's recourse to Subsection 4, arguing that Metro erred in reaching that provision before
exhausting lands available under the priority scheme in Subsection 3. Petitioners also

challenge Metro's application of each of the three exceptions in Subsection 4.

1.6.1 Recourse to OAR 660-021-0030(4)

Petitioners first argue that Metro misconstrued and misapplied the urban reserve rule
in concluding that it could invoke the exceptions in OAR 660-021-0030(4). Petitioners
explain that in September 1996 the Metro Executive Officer recommended that the Metro
Council designate 13,893 acres of first priority lands, identified under Subsection 3(a).
However, in December 1996 the Metro Council rejected that recommendation because, as
described in section 1.1, data from the draft Report indicated that an additional 3,000 acres
would be needed to meet the urban land need. Petitioners argue that, instead of determining
whether those additional 3,000 acres could be satisfied from exception lands or other first
priority lands under Subsection 3(a), or from marginal lands under Subsection 3(b), or from
resource lands, prioritized by soil capability, under Subsection 3(d), Metro jumped
immediately to consideration of whether the additional acreage could be identified under the

exceptions at Subsection 4. Petitioners contend that Metro's approach undercuts the
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Subsection 3 priority scheme and is contrary to the terms of Subsection 4, because Metro
failed to determine that lands identified under Subsection 3 were "inadequate to
accommodate™ the urban land need.

Further, petitioners argue that Metro erred by failing to offset any lands added under
Subsection 4 with corresponding reductions of lands elsewhere. We understand petitioners
to contend that the urban reserve rule requires that a local government first identify sufficient
lands under Subsection 3 to meet the urban land need, i.e. in this case some 18,500 acres.
Second, if and only if some of that 18,500 acres are found to be inadequate for any of the
reasons stated in Subsection 4, the local government can include lower priority lands that
would otherwise not be designated, as long as it makes corresponding reductions in the land
identified under Subsection 3, so that the local government does not end up designating
additional land above the estimated urban land need. In other words, petitioners argue that
land designated under Subsection 4 must substitute for higher priority lands identified under
Subsection 3.

Metro responds that Subsection 4 is a separate part of the urban reserve rule that is
limited only by its own terms, and that "Subsection 4 is applied regardless of the Subsection
3 priorities, unless priority is part of one of the 'reasons' as in [Subsection] 4(a)." Metro's
Response Brief (LUBA Nos. 97-050/053/057) 145 (emphasis omitted). We understand
Metro to contend that Subsection 4 allows Metro to designate any land it chooses without
regard to the Subsection 3 priorities, as long as it finds that one of the "reasons” provided in
Subsection 4(a) to (c) is satisfied. Metro appears to concede that Subsection 4(a) invokes the
Subsection 3 priorities in some manner, at least to the extent of requiring an alternative sites
analysis to demonstrate that the Subsection 4(a) need cannot be reasonably accommodated
on first priority exception lands. However, Metro disputes that even Subsection 4(a) requires
it to consider the adequacy of land intermediate in priority between first priority lands and

the land under consideration. In other words, Metro argues that it can select a particular site
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composed of fourth priority resource lands, and include it in urban reserves for one of the
reasons provided in Subsection 4, without considering whether there are suitable
undesignated intermediate priority lands that can accommodate the Subsection 4 need.

We agree with petitioners that Metro's interpretation of Subsection 4 is not supported
by the text of that provision and is contrary to and tends to undermine the Subsection 3
priority scheme. First, the predicate to including "[I]Jand of lower priority under [Sub]section
3" for any of the three Subsection 4 exceptions is a finding that "land of higher priority is
found to be inadequate to accommodate™ the urban land need for any of the three reasons
provided in Subsection 4(a) to (c). Subsection 4 does not limit the scope of this required
finding to first priority lands or whatever arbitrary cutoff a local government reaches before
it decides to resort to Subsection 4. Instead, Subsection 4 refers to "[I]and of lower priority
under [Sub]section 3" and "land of higher priority,"” which is a plain invocation of the
Subsection 3 priority scheme in its entirety. Second, under Metro's interpretation, a local
government that fails to consider the adequacy of lands intermediate in priority between first
priority lands and the lower priority land under consideration is essentially creating the
inadequacy that justifies application of Subsection 4. Doing so undermines and hence is
inconsistent with the urban reserve rule priority scheme.

Accordingly, we conclude that correct application of Subsection 4 requires the local
government to categorize the inventory of suitable lands according to their Subsection 3
priorities and subpriorities, and then, in considering a specific site under one of the
Subsection 4 exceptions, determine that no higher priority land is adequate to meet the
particular Subsection 4 need. As noted elsewhere, in the present case Metro designated
fourth priority lands under Subsection 4(a) and (c) without determining whether higher
priority lands, including first priority, second priority or lower capability fourth priority

lands, are adequate to meet the Subsection 4 need.
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Further, petitioners are correct in their conceptualization of how the urban reserve
rule requires Subsections 3 and 4 to be applied: once the local government has categorized
the inventory of suitable lands according to the Subsection 3 priorities, it can then apply
Subsection 4 and "substitute” lower priority lands for higher priority lands. While Metro did
not "add" lands above the amount needed to accommodate the revised urban land need, its
failure to follow the process described in the preceding paragraph resulted in an application
of Subsection 4 that violates the urban reserve rule.

This subassignment of error is sustained.

1.6.2 Identified Land Needs (OAR 660-021-0030(4)(a))

According to petitioners, Metro designated approximately 1,300 acres of resource
land pursuant to the jobs/housing exception provided in Subsection 4(a). Petitioners argue
that Metro misconstrued and misapplied that exception in a number of respects.

The parties appear to agree that the jobs/housing exception is designed to alleviate
subregional imbalances between jobs and housing, by locating jobs near housing and vice
versa with the apparent ultimate goal of reducing commuting and vehicle miles traveled
(VMT). Petitioners and Metro appear to agree that Subsection 4(a) requires Metro to (1)
define “areas of at least 100,000 population" served by one or more regional centers™ in
RUGGOs where it would apply the jobs/housing exception; (2) project the ratio of jobs to
housing for the period the urban reserves are intended to supply; (3) define “favorable ratios™
of jobs to housing; (4) determine in each area whether there are enough suitable lands of
higher priority to achieve a favorable ratio; (5) if not, determine whether there are alternative

means to achieve a favorable ratio; and (6) only if there are not such means, include lands of

*Metro explains that the RUGGOs define six "regional centers" in the metro region, one of them being the
Hillsboro subregion. According to Metro, a "regional center™ is an urban concentration accessible to hundreds
of thousands of people, as distinct from the "central city" (downtown Portland), which is accessible to millions,
and "town centers," which are accessible to tens of thousands of people.
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lower priority in order to achieve a more favorable ratio. The parties differ over whether
Metro's decision satisfies this process.

The challenged decision applies the jobs/housing exception to resource lands in
URSAs 53, 54, 55, 62 and 63A, in the Hillsboro subregion, and to resource lands in URSA
31 in the Stafford triangle.

1.6.2.1 Failure to Define Areas of at least 100,000 Population

In applying the jobs/housing exception to resource land in URSAs 54 and 55,
specifically the St. Mary's property,® the challenged decision identifies the pertinent "area”
as the "Hillsboro Regional Center,” consisting of the Forest Grove, Hillsboro and Orenco
town centers, as depicted on the "Town and Regional Centers Map." BD 4/1059. However,
the decision also relies on an alternative jobs/housing analysis that uses a slightly larger area
with different but undefined boundaries. Petitioners argue that the urban reserve rule
requires Metro to divide the metro region into areas of 100,000 or more population, with
each area served by at least one regional center designated in the RUGGOs, and with the
boundaries of each area well-defined and consistently applied. According to petitioners, the
rule does not allow Metro to apply "multiple, inconsistent and overlapping Regional Center
Areas, with different versions for each particular property™ considered under Subsection 4.
Petition for Review (LUBA No. 97-057) 31. Petitioners note that the alternative analyses
achieve different results for the Hillsboro subregion in 2015, and argue that those different
results demonstrate that the "jobs/housing imbalance” Metro identifies is in part a product of

how Metro defines the "area." Further, petitioners note that the closest town center to the St.

At oral argument, Metro explained that in applying the jobs/housing exception, and indeed every
exception in Subsection 4, it generally relied upon developers, property owners or other interested parties to
approach Metro with proposals to include specific parcels or sites in urban reserves on one of the grounds
provided in Subsection 4, rather than, for example, defining subregions for the metro region as a whole and
determining whether lower priority lands should be included in various subregions to balance housing and
employment lands. As a result, the jobs/housing analyses in the challenged decision are written from the point
of view of justifying the designations of particular resource lands.
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Mary's property is actually the Aloha town center, which has a very low jobs/housing ratio
for 2040. Had Metro included the Aloha town center in the area, petitioners suggest, the
projected "jobs/housing imbalance" for the Hillsboro subregion might not exist.

Metro responds, and we agree, that nothing in the rule prohibits Metro from adopting
alternative analyses, and that the alternative analyses Metro adopted are not inconsistent.
Petitioners concede that Subsection 4(a) does not proscribe how Metro defines "areas™ under
the jobs/housing exception, except that each area must contain at least 100,000 in population
and be served by one or more regional centers. Petitioners have not demonstrated that the
urban reserve rule requires Metro to adopt a single set of defined areas, or to define an area
to achieve a balanced jobs/housing ratio.

This subassignment of error is denied.

1.6.2.2 Failure to Analyze Jobs/Housing beyond 2015

According to petitioners, Metro used the wrong time frame in applying the
jobs/housing exception to the Hillsboro subregion, because it focused primarily on the
jobs/housing imbalance up to the year 2015 rather than, as petitioners contend it must,
through the period of time the urban reserves are intended to supply, i.e. 10 to 30 years
beyond the time frame used to establish the urban growth boundary. Petitioners cite to
evidence that the jobs/housing imbalance for the Hillsboro subregion will become
substantially more "favorable” by the year 2040 due to infill and redevelopment. Further,
petitioners argue that Metro's analysis fails to account for infill and redevelopment within the
existing UGB.

Metro responds, and we agree, that nothing in the urban reserve rule prohibits a local
government from considering jobs/housing imbalances that arise before the time frame for
which urban reserves are intended to apply. We also agree with Metro that its jobs/housing

analysis considers the effect of the density provisions of the UGM Functional Plan, and that
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doing so suffices to account for the effect of infill and development on the projected
jobs/housing imbalance for the Hillsboro subregion.

This subassignment of error is denied.

1.6.2.3 Hillsboro Jobs/Housing Ratio

Petitioners explain that Metro defined a "favorable” jobs/housing ratio for the entire
metro region as one unit of housing for every 1.47 jobs, a figure derived after excluding the
central city/downtown Portland area, which by its nature is "jobs rich" and has a large
jobs/housing imbalance. Petitioners argue first that Metro erred in considering Hillsboro
under the same jobs/housing ratio as the rest of the metro region, minus downtown Portland,
because doing so fails to account for Hillsboro's role as a regional employment center. In
other words, Petitioners argue that Hillsboro is more similar to downtown Portland because
of its role as an employment center and its access to transit than it is to other areas of the
metro region, which are generally either "housing rich" or balanced, and thus Metro should
have determined a "favorable" jobs/housing ratio for Hillsboro separately from the rest of the
region.

Second, petitioners contend that Metro erred in failing to consider the wages of
regional employment in relation to the cost of housing in establishing a favorable
jobs/housing ratio, which, according to petitioners, is necessary to achieve the purpose of the
jobs/housing exception to reduce VMTSs. In other words, petitioners argue that Metro must
consider whether the types and cost of housing to be constructed in the Hillsboro subregion
correspond to the types and cost of housing likely to be demanded by those employed in the
subregion, to encourage residence near jobs and thus contribute to reducing VMTSs.

The challenged decision addresses petitioners' arguments as follows:

"The Council disagrees that, because Hillsboro is a designated employment
center, it should have a jobs-housing imbalance somewhat more like the
Portland Central Business District. There are a number of reasons why
Portland, as the business hub of the region, can maintain a jobs-housing
imbalance, while it is not appropriate for a suburban employment center to do
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so. For example, Portland has far more mass transit and other transportation
facilities available to serve it than does Hillsboro. More importantly, the
Council finds it is a more appropriate application of the urban reserve rule to
try and achieve a consistent jobs-housing ratio throughout the suburban areas
of the region; allowing a large jobs-housing imbalance to develop in the
Hillsboro region will increase VMTs, which will in turn create other
transportation inefficiencies and imbalances.

"Moreover, the Council disagrees that it is necessary, when applying the jobs-
housing balance provisions * * * to consider the relationship between wage
scales and housing prices. The primary purpose of the [jobs/housing
exception] is to reduce VMTSs, which can be achieved by providing sufficient
residential land in the urban reserves so that additional housing units can be
built in proximity to the jobs expected to be created in the Hillsboro regional
area, thereby improving the jobs-to-housing ratio.” Jt App A 49.

Metro explains that the challenged decision adequately describes why Hillsboro was
not considered similarly with downtown Portland as a separate, permanently imbalanced
subregion, and further that nothing in the urban reserve rule requires Metro to consider
wages in relation to housing costs. We agree with Metro that the rule does not require it to
consider wages in relation to housing costs. However useful such consideration might be,
petitioners have not established that consideration of wages in relation to housing costs is
required by or is essential to the jobs/housing exception.

This subassignment of error is denied.

1.6.24 Failure to Adequately Examine Alternatives

Petitioners and Metro appear to agree that, once Metro has determined that a
jobs/housing imbalance exists in a subregion, it may include lower priority lands in urban
reserves under Subsection 4(a) only after finding that higher priority lands in the subregion,
including lands already within the UGB, cannot reasonably accommaodate the identified land
need, i.e. meet a favorable jobs/housing ratio. Petitioners argue that Metro's alternative sites
analysis failed to satisfy Subsection 4(a), because it (1) failed to consider whether higher
priority exception lands, considered cumulatively, can accommodate the Subsection 4(a) land

need; (2) failed to adequately consider using land already within the UGB to meet that need;
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and (3) failed to consider eliminating or reducing the amount of employment lands within

urban reserves in order to avoid worsening the jobs/housing imbalance.

1.6.24.1 Cumulative Analysis

In the challenged decision, Metro engages in an alternative sites analysis for the St.
Mary's property, examining a dozen exception areas within or adjacent to the Hillsboro
subregion that total approximately 1,417 acres. Petitioners argue that, although Metro's
analysis claims at least at one point that its focus is on whether these exceptions lands,
considered cumulatively, can reasonably accommodate enough housing units, it is clear that
the real focus of Metro's analysis is whether any individual exception area is capable, like the
St. Mary's property, of being developed at the 2040 Concept densities of 10 dwelling units
per net developable acre. For each exception area, the analysis concludes that the individual
exception area is not a "reasonable alternative"” to the St. Mary's property, primarily because
existing parcelization and partial development discourages development at the densities

required by the 2040 Concept.>?

*2The findings for Exception Area #47, which Metro cites in its brief as an example, are typical:

"The parcel described by DLCD is * * * located near the intersection of Evergreen Road and
Glencoe Road. The exception area is presently zoned AF-5. When Washington County
approved the entire exception area, it included 32 parcels in 29 different ownerships with an
average parcel size of 3.99 acres. The County found that 71% of the parcels in the area are
already committed to residential use.

"k % % % %

"There is limited potential for providing needed housing in exception area #47. The
exception area is highly parcelized and the lots are predominantly in separate ownership.
This situation inhibits the city's ability to consolidate parcels into larger blocks of land which
could provide housing densities consistent with the 2040 Growth Concept and the
RUGGO[s]. This factor alone makes exception area #47 an unsuitable alternative to St.
Mary's or the other proposed urban reserves in the Hillsboro regional center area. In addition,
because there has been no significant change in the exception area since it was approved by
Washington County, ownership patterns are stable which means infill and redevelopment are
unlikely. Thus, exception area #47 * * * has almost no potential for providing housing to
satisfy the region's special land need and is not a suitable alternative to the St. Mary's
property. The number of units that could reasonably be expected to develop on this land is
very low; the land is not a reasonable alternative site to St. Mary's or other urban reserves for
addressing the jobs-housing imbalance in the region." Jt App A 87.
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However, petitioners note, Metro's analysis never considers whether these exception
areas, considered cumulatively, can reasonably accommodate enough housing units to meet a
favorable jobs/housing ratio in the Hillsboro subregion. Further, petitioners argue that
Metro's emphasis on the relative capability of exception lands to develop at 2040 Concept
densities, and its exclusion based on considerations not found in the urban reserve rule, such
as the shape of the UGB or separation of communities, is contrary to the urban reserve rule.
Petitioners contend that, even though these exception lands may not individually achieve the
2040 Concept of 10 dwelling units per net developable acre, even if they develop at half the
recommended 2040 density the 1,417 acres of exception lands examined by Metro would
yield approximately 8,000 new housing units, twice as many as the 4,000 housing units St.
Mary's would produce if master-planned and developed at 2040 densities. "No doubt,"
petitioners argue, "large flat agricultural tracts such as the St. Mary's property are easier to
develop for urban uses than rural residential areas. But that is not the test under the Urban
Reserve Rules." Petition for Review (LUBA No. 97-057) 50.

Metro does not respond directly to petitioners' argument that it must consider whether
higher priority lands can cumulatively accommodate the Subsection 4(a) land need. Instead,
it argues that the Metro Council properly considered whether each exception area it
examined is capable of providing enough housing density to accommodate Hillsboro's need
consistent with the 2040 Concept or other RUGGO policies. Metro submits that its
alternative sites analysis is more than sufficient to satisfy exceptions criterion (ii) and
Subsection 4(a). Intervenors-respondent Sisters of St. Mary's of Oregon and Genstar Land
Company Northwest (collectively, Genstar) echo Metro's response, adding that Metro
properly considered a number of factors, not just whether the exception lands could provide
enough housing units, in determining that none of the proposed exception areas is a
"reasonable alternative” to St. Mary's. In particular, Genstar emphasizes the basic theme in

Metro's analysis, that it is appropriate to consider whether these exception areas can be
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1  developed in accord with the density provisions of the 2040 Concept to the same extent as
2 can St. Mary's.
3 We agree with petitioners that the Subsection 4(a) jobs/housing exception requires an
4  analysis of whether higher priority lands, considered cumulatively, can reasonably
5 accommodate the quantity of housing units or jobs needed to meet the identified need.”® As
6  we explained in section 1.1, the jobs/housing exception allows the local government to skew
7  the distribution of housing or jobs around the region to redress jobs/housing imbalances
8 created or unalleviated by the distribution resulting from straightforward application of the
9  Subsection 3 priorities. Accordingly, the focus of the jobs/housing exception is on the
10  quantity of, in this case, housing units in the Hillsboro subregion needed to meet a favorable
11  jobs/housing ratio, and whether that quantity can be produced from higher priority lands than
12  the land under consideration. Lower priority lands can be included under the jobs/housing
13  exception only if the alternative sites analysis shows that suitable higher priority lands,
14  considered cumulatively, cannot provide enough housing units to meet the favorable
15  jobs/housing ratio. Metro's approach misconstrues Subsection 4(a) and is inconsistent with
16  the urban reserve rule's priority scheme, because it inverts the requisite inquiry from whether
17  higher priority lands can reasonably accommodate the land need to whether higher priority
18 lands individually are as good as the lower priority land under consideration, as measured by
19  several considerations extraneous to the jobs/housing exception and the rule. In other words,
20  the issue is not, as Metro's analysis frames it, whether individual higher priority lands are
21  "reasonable alternatives™" to the St. Mary's property, but whether any and all lands higher in
22  priority than St. Mary's can reasonably accommodate the specific land need, in this case a

*3petitioners limit their argument to whether the alternative sites analysis must consider first priority
exception lands, and do not appear to contemplate that Subsection 4(a) requires a broader analysis of all "higher
priority" lands, which may in specific instances include first priority exception lands, second priority marginal
lands, or fourth priority resource lands with lower capability soils, depending upon the land under
consideration.

Page 85



o N o o B~ w NP

10
11
12
13
14
15
16
17
18
19

certain quantity of additional dwelling units. It is undisputed that flat, single-ownership
resource lands like St. Mary's are easier to develop and can almost certainly be developed at
higher densities than parcelized, partially developed lands such as exception areas. But those
considerations are not reflected in the jobs/housing exception and, if applied as the primary
focus of that exception, tend to direct urbanization toward undeveloped resource lands and
away from partially developed lands, contrary to one of the major themes of the urban
reserve rule.>

This sub-subassignment of error is sustained.

1.6.2.4.2 Lands Already Within the UGB

In addition to considering exceptions lands outside the UGB, Metro's alternative sites
analysis considered rezoning land within the UGB to accommodate the land need. The
analysis took into account the increased densities resulting from implementation of the UGM
Functional Plan's policies, and also considered the effect of rezoning a vacant 200-acre
industrial parcel (the Seaport property) to residential uses. The analysis concluded that an
additional 21,500 housing units could result from achievement of the densities required by
the UGM Functional Plan, including 1,600 to 1,800 housing units from the Seaport property,
if rezoned. Jt App A 100. However, the analysis found that Metro needs to accommodate at
least an additional 14,600 housing units than could be accommodated within the UGB to

achieve a jobs/housing ratio closer to the favorable ratio. 1d. Thus, the analysis concluded

*We do not mean to suggest that Metro cannot consider the ability of lands to meet the density provisions
of the 2040 Concept and other applicable RUGGOs in including lands under Subsection 3 and 4. For example,
we perceive no violation of the urban reserve rule in selecting lands within a particular priority category on the
basis of considerations extraneous to the rule. However, Metro cannot apply those considerations in a manner
that effectively trumps or alters the urban reserve rule's priority scheme. At many points in its brief, Metro
stresses that the 2040 Concept and its RUGGOs are acknowledged as complying with all applicable goals and
rules, including the urban reserve rule. However, that acknowledgment does not function to bless all
applications of Metro policies in specific land use decisions. Acknowledgement implies that Metro's RUGGOs
and other policies can be applied consistently with the urban reserve rule, but it does not allow Metro to apply
those policies in ways contrary to the rule. See Oregonians in Action v. LCDC, 121 Or App 497, 502, 854 P2d
1010 (1993) (that a plan is acknowledged does not mean it has been or will be implemented in a way that is
consistent with the goals).
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that increased density within the UGB and rezoning the Seaport property would not "obviate
the need to include the St. Mary's property in the urban reserves[.]" Id.

Petitioners fault this analysis, arguing that it is not clear that Metro fully considered
whether infill and redevelopment could meet the Subsection 4(a) need. More importantly,
petitioners contend that the entire jobs/housing imbalance appears to be the result of Metro's
own planning decisions. Petitioners argue that much of the jobs/housing imbalance in the
Hillsboro subregion projected to develop by 2015 appears to be the result of an additional
25,000 jobs that Metro projects will be created over that period. Petitioners speculate that
these additional jobs may result from application of the 2040 Concept, and argue that Metro
must explain the source of these additional jobs and, if its policies play a role in creating
them, whether that result could be changed by Metro to keep the jobs/housing imbalance
from developing.

Metro responds, and we agree, that its analysis of alternative sites within the UGB
does not require remand for either of the reasons cited by petitioners. Neither exceptions
criterion (ii) nor Subsection 4(a) require Metro to go beyond considering increasing the
density and rezoning land within the UGB in order to determine whether land within the
UGB can reasonably accommodate the Subsection 4(a) land need. The requirements of the
UGM Functional Plan and Metro's consideration of rezoning the Seaport property are
adequate to satisfy both criteria, and Metro need not consider, or require Hillsboro to
consider, changing its economic policies to reduce job creation as a means of satisfying those
criteria.

This sub-subassignment of error is denied.

1.6.2.4.3 Reducing Employment Lands in Urban Reserves
Petitioners contend Metro erred by assuming that all urban reserves will develop at

the same mix of land uses and densities as its outer neighborhood design type (10 dwelling
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units per acre and 1.8 jobs per acre).>® This assumption, according to petitioners, means that
urban reserves in the Hillsboro subregion will include a certain amount of employment lands,
resulting in additional jobs and thus worsening the jobs/housing imbalance. Petitioners argue
that Metro must explain why it could not have eliminated or reduced the amount of
employment lands in urban reserves in order to avoid worsening the jobs/housing imbalance
and thus requiring more lower priority lands to be included than would be otherwise
required.

Metro and several intervenors-respondent argue, and we agree, that nothing in the
urban reserve rule requires a local government to dedicate most or all lands in urban reserves
for residential uses in order to reduce the amount of lower priority lands included under
Subsection 4(a).

This sub-subassignment of error is denied.

This subassignment of error is sustained, in part.

1.6.25 Failure to Impose Conditions

Petitioners argue that Metro erred in failing to impose conditions or other
mechanisms to ensure that lands added to improve the jobs/housing imbalance will actually
serve that purpose. Petitioners point out that much of the justification for including the St.
Mary's property and other resource lands under the jobs/housing exception is that such lands
can be master-planned and developed at relatively high densities. Petitioners cite to several
cases where this Board has held that, in bringing land within the UGB on the basis of a
particular justification, the local government must ensure through conditions or other means

that actual development of the land is consistent with that justification. Concerned Citizens

**The challenged decision actually uses the figure of 4.1 jobs per net acre. Metro concedes that this figure
is erroneous, and that the correct figure required by its outer neighborhood design type is 1.8 jobs per acre. We
use the correct figure, and ignore the erroneous reference in the findings, because it does not disturb our
consideration of petitioners' main point, which is that the jobs allocated to urban reserves, at whatever level,
will worsen the jobs/housing imbalance.
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v. Jackson County, 33 Or LUBA 70, 109 (1997); DLCD v. City of St. Helens, 29 Or LUBA

485, 498, aff'd 138 Or App 222, 907 P2d 259 (1995); North Plains, 27 Or LUBA at 383-84.

Metro responds that the urban reserve rule does not require conditions or similar
mechanisms to ensure that land included under Subsection 4 will ultimately be developed
consistently with the basis for those inclusions. Further, Metro contends that urban reserve
decisions are, by their nature, at least one step removed from the UGB amendment cases
petitioners cite, and several steps removed from actual development, and that there will be
several opportunities to apply any conditions that are necessary with respect to particular
lands in urban reserves when those lands are included in the UGB, if ever, and ultimately
developed. Finally, Metro notes that if a local government conditioned the use of lands
included under Subsection 4, it would be a condition on the next action of the local
government itself, i.e. to amend the UGB. Metro submits that conditions adopted by one
legislative body could not bind subsequent elected legislative bodies in the manner that such
bodies can impose binding conditions on development applications by citizens.

We agree with petitioners that the rationale exhibited in the cited UGB amendment
cases is equally applicable to decisions including land in urban reserves on the basis of the
Subsection 4 exceptions. Without some mechanism to ensure that such lands are urbanized
in accordance with the justification that brought them into urban reserves, the terms and
purpose of Subsection 4 are easily subverted. However, we do not believe that mechanism
need necessarily take the form of a condition, which as Metro points out, may be of dubious
enforceability. The urban reserve rule supplies the necessary mechanism in the form of the
findings required by Subsection 5. As explained in section 1.3, Subsection 5 requires that
"[flindings and conclusions concerning the results" of Metro's consideration under the urban
reserve rule "shall be included in the comprehensive plan of affected jurisdictions."
Subsection 5 requires Metro to adopt findings and conclusions regarding its consideration of

lands included in urban reserves, including the results of its suitability analyses and any
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1  Subsection 4 bases for inclusion, in order that those findings may be included in the
2  comprehensive plan of affected jurisdictions as a guide to future decisions involving those
3 lands. Once those findings are included in a jurisdiction's comprehensive plan, the Goal 2
4  consistency requirement should assure that any decisions regarding development of those
5 lands must be consistent with that comprehensive plan and hence the bases on which such
6  lands were included in urban reserves.
7 The remaining question is whether the findings in the challenged decision suffice to
8  satisfy Subsection 5. We noted in section 1.3 that Metro's findings generally do not address
9 either the suitability or bases for inclusion of lands included in urban reserves, with a few
10  exceptions, notably the St. Mary's property, resource lands in URSAs 53, 62 and 63A, and
11  resource lands in URSA 31, the inclusion of which are all justified on the basis of the
12 Subsection 4(a) jobs/housing exception. Arguably, these findings contain sufficient detail
13  regarding suitability and the basis for inclusion to satisfy the purpose of Subsection 5. In
14  addition, as discussed below, resource lands in ten URSAs were included on the basis of
15  Subsection 4(c). These findings generally do not discuss suitability. Accordingly, with the
16  exceptions noted above, we conclude that Metro's findings do not suffice to satisfy
17  Subsection 5.
18 This subassignment of error is sustained, in part.

*®In the present case involving the metro region, it is not entirely clear what the "affected jurisdictions" are,
given the unique jurisdictional structure of Metro. Even if the requisite findings are included in the
comprehensive plan of the counties in which the designated urban reserves presently lie, and are included in
Metro's equivalent to a comprehensive plan, its regional plans, the challenged decision does not purport to
assign urban reserves to any particular city or jurisdiction within the metro region. For example, at oral
argument we were advised that no determination has been made as to whether lands in URSA 31 will, if
brought into the UGB, be annexed by the City of Lake Oswego or the City of West Linn. Presumably, once it
is determined which cities will be "affected" by the challenged decision with respect to certain urban reserves,
the Subsection 5 requirement that Metro's findings regarding those reserves be included in their comprehensive
plan will apply to those cities.
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1 1.6.3 Urban Services (OAR 660-021-0030(4)(b))
2 Subsection 4(b) of the urban reserve rule allows a local government to exclude higher
3 priority lands that would otherwise be designated as urban reserves under the Subsection 3
4 priorities, where "[f]uture urban services" cannot reasonably be provided to those higher
5  priority lands due to "topographical or other physical constraints." As intervenor-respondent
6 City of Hillsboro notes, if specific higher priority sites are excluded on the basis of
7 Subsection 4(b), the priority scheme of Subsection 3 determines what lower priority lands are
8 included in their place. Petitioners identify exception lands in four URSAs (URSAs 1, 20,
9 49, and 60) that Metro excluded from designation in urban reserves on the basis, among
10  others, that future urban services could not be "efficiently” provided to those lands, which
11  petitioners construe as an application of Subsection 4(b).
12 Metro responds that it neither excluded nor included lands pursuant to Subsection
13 4(b), and that each of the four URSAS petitioners identify were excluded because Metro
14 determined that they were not "suitable™ for inclusion in urban reserves under Subsection 2
15  for various reasons, including relative inefficiencies in providing urban services. We agree
16  with Metro that it did not purport to exclude or include any lands pursuant to Subsection
17 4(b). We address, elsewhere, arguments that Metro misapplied the Subsection 2 suitability
18  criteria with respect to these URSAs and others. However, petitioners' arguments under this
19  subassignment of error are misdirected.>
20 This subassignment of error is denied.

>"Metro's determination that the lands at issue in each URSA were unsuitable in part due to difficulties in
providing urban services presumably reflects its consideration of Goal 14, factor 3 (orderly and economic
provision of public facilities and services). If so, it calls into question what role, if any, Subsection 4(b) could
play in designating urban reserves. It is difficult to imagine that any land with "topographical or other physical
constraints™ so severe that urban services cannot reasonably be provided to it could be deemed "suitable” for
inclusion in urban reserves pursuant to Goal 14, factor 3, and hence reach the stage where it must be excluded
under Subsection 4(b).
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1.6.4 Maximum Efficiency of Land Uses (OAR 660-021-0030(4)(c))
Subsection 4(c) of the urban reserve rule provides that lower priority lands under
Subsection 3 may be included in urban reserves if land of higher priority is inadequate for the

following reason:

"Maximum efficiency of land uses within a proposed urban reserve area
requires inclusion of lower priority lands in order to include or to provide
services to higher priority land."”

Metro designated resource lands in 10 URSAs on the basis of Subsection 4(c).
Petitioners challenge three of those designations as misinterpreting and misapplying
Subsection 4(c): 615 acres of resource land in URSA 31, 463 acres of resource land (the St.
Mary's property) in URSAs 54 and 55, and 156 acres of resource land in URSA 65.
According to petitioners, Metro interpreted Subsection 4(c) as allowing the inclusion of
lower priority resource land where the "least cost or most direct way" for extending urban
services to higher priority lands lies across some of those resource lands. Petition for Review
(LUBA No. 97-050) 38. It is significant, petitioners argue, that at one point Metro
characterized the appropriate standard under Subsection 4(c) as whether designation of lower
priority lands will result in "maximum efficiency of public dollars." Jt App A 34.

Petitioners argue, first, that Metro's interpretation is inconsistent with the terms of
Subsection 4(c), emphasizing that that provision applies only where maximum efficiency of
lands uses requires inclusion of lower priority lands. In petitioners' view, achieving minor
cost savings by running services across resource lands is not a circumstance that "requires
inclusion of lower priority lands in order to include or provide services to higher priority
land.” OAR 660-021-0030(4)(c) (emphasis added). A more appropriate view of Subsection
4(c), petitioners submit, is to interpret Subsection 4(c) as requiring that Metro show that it is
impracticable to provide urban services without including resource lands, similar to the
standard for adopting an "irrevocably committed” exception to the statewide planning goals

under ORS 197.732(1)(b).
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Second, petitioners contend that Metro erred in assuming that large tracts of resource
land can be included in urban reserves simply because a small portion of those resource lands
must be included to provide urban services to higher priority lands. Petitioners note that
many urban services are either linear (e.g. roads, utilities) or consistent with continuing
agricultural use of the land (e.g. overhead power lines or underground sewer lines).
Petitioners argue that Subsection 4(c) does not authorize including the entirety of resource
lands within an URSA where the putative justification for including those lands indicates that
the Subsection 4(c) need can be met with a portion of those lands. At the very least,
petitioners submit, Metro must explain why including the entirety of a large tract of resource
land is necessary to provide urban services to higher priority land.

Metro and several intervenors-respondent disagree with petitioners that Subsection
4(c) must be interpreted as requiring a showing that it is "impracticable” to provide urban
services to higher priority without including resource lands. In particular, intervenor-
respondent Metropolitan Land Company (Metropolitan) responds that an "impracticability”
standard is contrary to the terms of Subsection 4(c). Metropolitan argues that the phrase
"[m]aximum efficiency of land uses within a proposed urban reserve area" denotes degrees
of efficiency, including the cost of providing urban services, among other considerations, and
that Subsection 4(c) requires that the local government determine whether lower priority
lands must be included in urban reserves to "most efficiently” provide urban services to
higher priority lands, i.e. at least cost.

Although we do not agree with petitioners that the "impracticability” standard should
be borrowed, even as an analogy, from the context of irrevocably committed exceptions, we
agree that the terms of Subsection 4(c) do not allow inclusion of lower priority lands merely
because utilities or other services can be provided most cheaply if extended across those
lands. Metropolitan's interpretation of Subsection 4(c), that it allows inclusion of lower

priority land where it is needed to "most efficiently” provide urban services, is not supported
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by the terms of that provision. Contrary to Metropolitan's interpretation, the term
"[m]aximum efficiency" in Subsection 4(c) does not refer to urban services or the cost of
providing such services, but rather it refers to "land uses within a proposed urban reserve
areal.]" (Emphasis added).

The term "[m]aximum efficiency of land uses" is apparently borrowed from Goal 14,
factor 4, and in that context invokes a concern for avoiding leapfrog or sprawling
development inconsistent with the density and connectivity associated with urban
development. See North Plains, 27 Or LUBA at 390 (Goal 14, factor 4, encourages
development within urban areas before conversion of rural areas to urban uses). In the Goal
14 context, concerns regarding the relative costs of providing urban services is captured by
Goal 14, factor 3, not factor 4. We believe that term "[m]aximum efficiency of land uses"
has a similar meaning and scope of meaning in the context of both Goal 14 and Subsection
4(c), i.e. Subsection 4(c) is concerned with the capability of a proposed urban area to develop
at the densities and with the connectivity associated with urban development. Thus,
Subsection 4(c) applies where the inclusion of lower priority lands is required in order for a
proposed urban reserve area to achieve a maximally efficient urban form, either because
higher priority lands cannot be included absent inclusion of lower priority lands, or because
urban services cannot be provided to higher priority lands absent inclusion of those lands. If
a proposed urban reserve area can achieve "[m]aximum efficiency of land uses," that is,

develop at urban densities and efficiencies, without including lower priority lands, then

inclusion of such lands is not required, and Subsection 4(c) does not apply. That services can
be provided at some marginal savings if extended across lower priority land is not a
sufficient basis under Subsection 4(c) to include those lands.

Accordingly, we agree with petitioners that Metro misconstrued and misapplied
Subsection 4(c), and that its designation of lower priority land in URSAs 31, 54, 55 and 65 is

contrary to the urban reserve rule to the extent those designations focus on the most cost-
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efficient, that is, the least expensive, delivery of urban services to higher priority lands rather
than on whether including those lower priority lands is required in order to achieve
maximum efficiency of land uses within a proposed urban area.

Metropolitan also challenges petitioners' second argument that Subsection 4(c) does
not allow inclusion of entire tracts of resource land, where inclusion is justified on providing
urban services across only a portion of those lands. Metropolitan posits that petitioners'
approach could result in an urban form characterized by "cherry-stem™ shapes: relatively
isolated pockets of higher priority land connected to the rest of the urban area by narrow
strips of land containing urban services. Metropolitan argues that such development would
not constitute an efficient urban land use pattern, in part because it lacks the connectivity and
compact design necessary for efficient urbanization. Further, Metropolitan notes that not all
urban services are linear in nature, but that some services, such as schools, libraries, parks,
etc., are nonlinear in nature and require a multidimensional urban form to maximize the
efficiency of land uses.

We agree with Metropolitan that any application of Subsection 4(c) that led to the
creation of "cherry-stem" urban forms would be inconsistent with the "[m]aximum efficiency
of land uses within the proposed urban reserve area." However, it does not follow that, when
a local government concludes that lower priority lands must be included to provide specific
urban services to higher priority lands, Subsection 4(c) allows the local government to also
include more lower priority lands than are required to achieve that purpose. Taken to its
logical extreme, the position espoused by Metro and other intervenor-respondents would
allow a local government to include potentially large areas of lower priority land merely
because one corner of that land must be urbanized to provide urban services to higher
priority lands. Indeed, that is essentially what petitioners are alleging occurred here, that at
best only relatively small portions of the resource land in URSAs 31, 54, 55 and 65 are

required to achieve maximum efficiency of land uses by providing urban services to higher
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priority lands, and that Metro offers no explanation why the bulk of those resource lands
must be included to satisfy Subsection 4(c). We conclude that designations under Subsection
4(c) require that the local government justify the extent of the lower priority lands included
in order to provide services to higher priority lands, including linear and nonlinear types of
services. Subsection 4(c) does not contemplate that the local government may assume that
all lower priority lands within an URSA or within the vicinity of higher priority lands can be
included merely because some portion of those lower priority lands may be included
pursuant to Subsection 4(c). We examine Metro's designations of lower priority lands in

URSAs 31, 54, 55 and 65 in light of these Subsection 4(c) requirements.

1.6.4.1 URSA 31
Metro's findings applying Subsection 4(c) to the 615 acres of resource land in URSA

31 state:

"URSA #31 is central to the 1214 acres of exception land within URSAs 31,
33 and 34. * * * The maximum efficiency of land uses within the proposed
urban reserve area requires the inclusion of [URSA] 31 in order to provide
affordable and efficient services to the exception areas within [URSAs] 34,
33, 31 and 30. Skipping over resource lands in URSA #31 would encourage
leapfrog and inefficient development and result in inefficient use of the
substantial existing and future investments of public resources in this area.
Among the already existing substantial public investments in the area is the
Stafford interchange, water and sewer service at Rivergrove and
unincorporated areas outside Rivergrove, to Bergis and Rosemont Roads and
the proposed large regional Lake Oswego park investment, as well as at least
one public school (Stafford School) located outside the UGB. Including
[URSA] 31 will allow urban services to be provided in an efficient and less
costly way to those exception lands that will likely demand such services over
the planning period, without impacting significant regional agricultural
resources.

"In this regard, the URSA study model subfactor reference to an efficiency
factor did not score URSA #31 considering the economies of scale efficiency
well served by URSA #31. The URSA study model considered efficiency
only in terms of buildability. The closer look at URSA #31 established that it
provides a maximum efficiency of public dollars required to serve URSA
exception areas in URSAs 31, 33 and 34." Jt App A 34 (emphasis added).
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Petitioners argue that these findings merely state that including resource lands in
URSA 31 would make it "more"” economical or cost-efficient to extend services to exception
areas and make use of existing infrastructure, and that the only finding directed at the
"[m]aximum efficiency of land uses" with respect to urban services merely cites the
economies of scale that result from including those resource lands. See also Jt App A 72
("including URSA 31 in the urban reserves provides the maximum public efficiencies by
amortizing the public's investment in the infrastructure necessary to serve adjacent exception
areas[.]").

Metro largely defers discussion of URSA 31 to Halton.®® On the merits, Halton
responds that Metro explained in adequate detail how including URSA 31 supplies
efficiencies in the provision of existing and future services.

We agree with petitioners that Metro has misconstrued and misapplied Subsection
4(c) with respect to lower priority lands in URSA 31. "Amortization™ of existing public
infrastructure or achieving "economies of scale™ within a certain area are not bases for
including lower priority lands in Subsection 4(c). No doubt urbanizing resource lands in the
general vicinity of higher priority lands included in urban reserves will have the effect of
amortizing public investment over a larger area and thus achieve greater economies of scale,
but so broadly conceived, Subsection 4(c) becomes the exception that swallows the rule. So
conceived, Subsection 4(c) could apply to include almost any tract of lower priority land that
was in the general vicinity of higher priority lands included in urban reserves, even where no
other relationship exists between those lands. In our view, Subsection 4(c) is narrowly
directed at circumstances where, given the relationship between higher priority lands, the

urban area, and certain lower priority lands, those lower priority lands must be included in

*®As a threshold matter, Halton argues first that petitioners have waived their right to challenge Metro's
designations of resource land in URSAs 31, 54, 55 and 65 because petitioners failed to challenged similar
designations in other URSAs. Halton does not explain why petitioners' selective challenges waive their right to
raise arguments under Subsection 4(c), and we do not regard it further.
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1 urban reserves in order to achieve the maximum efficiency of land uses, either by thus
2 allowing the inclusion of those higher priority lands, or by providing urban services to those
3 higher priority lands. Metro's findings are largely devoid of explanation why any part of the
4 resource lands in URSA 31, much less all 615 acres, are so situated in relationship to higher
5  priority lands that they must be included in urban reserves to provide urban services.
6 In fact, we have not been directed to any indication in Metro's findings or elsewhere
7  that any urban services must cross or otherwise require the inclusion of lower priority land in
8 URSA 31 in order to reach higher priority lands.>® The gist of Metro's findings appear to be
9 that whenever higher priority lands in the Stafford triangle are urbanized and provided urban
10  services, apparently from sources other than across URSA 31, the cost of those services will
11  be less on an amortized or per dwelling unit basis if URSA 31 is also urbanized and those
12 services are also extended to URSA 31.
13 Even if Metro's findings could be construed as saying that services must cross some
14  portion of URSA 31 in order to provide services to higher priority lands, there is no
15  explanation why all 615 acres of lower priority land in URSA 31 are necessary to achieve
16 that end. As shown on many maps in the record, including OE-11, the resource land in
17 URSA 31 is not located between the closest urban area and higher priority lands included in
18  urban reserves.”® The bulk of the resource land in URSA 31, if not all of it, is so located in
19 relationship to other lands that it is the higher priority lands that are between those resource

*Indeed, petitioners in LUBA No. 97-052 point out that all of the options considered in Halton's own
utility study of URSAs in the Stafford triangle show utilities crossing other URSAs rather than resource land in
URSA 31.

%The Stafford area forms a triangular-shape with the apex of the triangle to the north. The resource lands
of URSA 31 are located generally in the northeast and middle of the triangle, while the exception lands in
URSAs 31, 32, 33 and 34 are generally along the western angle of the triangle, proximate to the City of Lake
Oswego and City of Tualatin. URSA 30 is far to the south adjacent to the City of West Linn, and is not
contiguous with the resource lands in URSA 31. The challenged decision does not specify the origin of urban
services for the exception lands adjacent to the urban areas to the west, but it seems improbable that it would be
more efficient to service those areas from the northeast, through URSA 31, than from the west.
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lands and the closest urban areas from which urban services are likely to extend. We
conclude that Metro has failed to demonstrate why including any part of the lower priority
land in URSA 31, much less all 615 acres of it, is consistent with Subsection 4(a).

This sub-subassignment of error (URSA 31) is sustained.

1.6.4.2 URSA 54 and 55 (St. Mary's)

In the challenged decision, Metro concludes that "[m]aximum efficiency of land uses”
requires that the 463-acre St. Mary's property in URSAs 54 and 55 be included to provide
three types of urban services to exception lands to the south and west of that property: water
service, sewer service and transportation improvements.®* Jt App A 35-36. Metro found that
both individually and cumulatively the efficiencies gained from using St. Mary's to supply
higher priority lands with the three types of services justified inclusion in urban reserves. 1d.
at 36. Petitioners argue that Metro misapplied Subsection 4(c), and made a decision not
supported by an adequate factual base when it included the St. Mary's property under that

provision.

16.4.2.1 Water Service

In relevant part, the challenged decision finds with respect to the St. Mary's property:

"[W]ater service to URSA #55 is most efficiently provided by extending water
lines across the St. Mary's property. Hillsboro closely examined how water
will be provided to the exception portions of URSAs #54 and 55. The city's
expert testimony states that ‘[w]ithout approval of the St. Mary's project [sic],
the remaining [URSA] would be without access to TVWD (Tualatin Valley
Water District) water . . ." The experts also found that from a utilities planning
perspective, constructing a water main across the St. Mary's property 'would
enhance the engineering efficiency for the project, it would reduce cost to the
developer, and would benefit TVWD and the community by expanding the
service area." These considerations demonstrate that it is both necessary and

®1The St. Mary's property is tucked into a 90 degree corner of the UGB, so that it is bordered by the UGB
on the east and north. The City of Hillsboro lies to the northwest, with unincorporated areas adjacent to Aloha
and Beaverton within the UGB to the north and east. To the southwest of St. Mary's are lands also zoned EFU.
The exception lands of URSA 55 lie to west of St. Mary's, bordered along the north and west by the City of
Hillsboro. The exception lands of URSA 54 lie to the south of St. Mary's, bordered along the west by the UGB.
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desirable to include the St. Mary's property in the urban reserves to provide
water service to URSA #55." Jt App A 35-36.

Petitioners argue that this finding is inadequate because it fails to explain why
including the St. Mary's property is required in order to provide water service to higher
priority lands, or, even assuming it is, why the entire 463-acre St. Mary's property is
necessary to supply a water line for exception areas to the west of that property. Petitioners
also argue that Metro's finding is not supported by an adequate factual base, because the
testimony relied upon acknowledges potential alternatives and thus does not demonstrate that
including St. Mary's is required in order to provide water service to higher priority lands.

We agree with petitioner that the challenged finding and the testimony it relies on
establish, at most, that including the St. Mary's property would result in more cost-efficient
provision of services to higher priority lands. The finding does not establish that including
St. Mary's is required to provide water service to higher priority lands. Moreover, we agree
with petitioners' second argument that Metro has failed to explain why crossing St. Mary's
with a water line requires inclusion of the entire 463-acre parcel. To the extent the findings
suggest that development and hence inclusion of the St. Mary's property is necessary to
provide the "economies of scale” that make extending the water line across St. Mary's the
most efficient means of providing water service to higher priority land, we rejected that view
in our discussion of URSA 31. We conclude that Metro's inclusion of the entire St. Mary's
property on the basis of extending the water line across it is error, absent an explanation why
maximum efficiency of land uses requires the inclusion of the entire property in order to

provide services to higher priority lands.

1.6.4.2.2 Sewer Service

The challenged decision states with respect to sewer service:

"With respect to sanitary sewers, in order to serve the exception areas of
URSA #55, USA [the United Sewerage Agency] plans to extend a gravity
sewer line across the St. Mary's property to connect with the Rock Creek
treatment plan. This extension will allow USA to eliminate its Aloha #3
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pump station which will improve service in the area. Expert testimony
provided by the City of Hillsboro states that from a utility planning process,
the exception lands in URSAs #54 and 55 will benefit from having sewer
service through St. Mary's. Thus, St. Mary's property must be included in the
urban reserve to maximize these efficiencies.” Jt App A 35.

Petitioners make similar arguments that Metro's findings are inadequate and not
supported by an adequate factual base, and we resolve them in the same manner. We agree
with petitioners that the challenged findings establish only that the higher priority lands will
"benefit" from including the St. Mary's property, and do not establish that doing so is
required in order to provide sewer service to the exception lands in URSA 55. In addition,
we agree the challenged finding fails to explain why the entire 463-acre St. Mary's property

must be included in order to provide sewer service to higher priority lands.

1.6.4.2.3 Transportation Improvements

The challenged decision finds with respect to transportation improvements:

"As noted in the St. Mary's findings for Goal 14 factors 3-7 in Appendix I,
which is incorporated here by this reference, the needed improvements to TV
Highway, 209th Avenue and 229th Avenue which will be necessary to serve
the urban reserves in the southeastern corner of Hillsboro are not likely to
occur without partial funding support from development of St. Mary's. Also,
the ability to extend road and other utility infrastructure across St. Mary's is
necessary in order to develop the exception land in URSAs #54 and 55.
Particularly with respect to the exception area of URSA #55, which lacks
adequate access to Hillsboro's arterial road system, providing these
transportation facility improvements is critical to urbanizing these areas. If
Hillsboro is to maximize the efficiency of land uses in the exception areas of
URSAs #54 and 55, the St. Mary's property must be included to insure these
transportation facility improvements occur.” Jt App A 35.

Petitioners contend, and we agree, that this finding is nothing more than unsupported
speculation about the likelihood of obtaining funding for off-premises transportation projects
in the Hillsboro region if the St. Mary's property is not developed. Further, as petitioners
note, it is quite unlikely under current jurisprudence that the city could lawfully exact from
any developer of St. Mary's transportation improvements in excess of those required to

address the impact of developing St. Mary's itself. See Dolan v. City of Tigard, 512 US 374,
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114 S Ct 2309, 129 L Ed 2d 304 (1994) (city may only exact improvements bearing a "rough
proportionality™ to the needs and impacts of the proposed development). In addition, Metro's
speculation is a variant of the position we rejected above, that development of the St. Mary's
property is necessary to help pay for transportation improvements in the vicinity of the
higher priority land included in urban reserves. We repeat that Subsection 4(c) is directed at
circumstances where lower priority lands is located in a relationship with higher priority
lands and the urban area such that the lower priority land or some portion of it must be
included in order to provide urban services to those higher priority lands. The mere presence
of lower priority lands in the vicinity, such that if those lower priority lands are also included
some "economy of scale” would be achieved, is not sufficient to satisfy Subsection 4(c).

Finally, the quoted findings do conclude generally that "roads and other utility
infrastructure™ must be extended across St. Mary's in order to "develop” the higher priority
lands in URSAs 54 and 55. However, those findings do not explain why that is so, and it is
not otherwise apparent. The higher priority lands in URSAs 54 and 55 both border major
road collectors or arterials and are contiguous to urban areas. Other than the water and sewer
service discussed above, there is no indication why roads or other utilities must be extended
across St. Mary's in order to develop those higher priority lands. Even if some such
indication existed in the record, there is again no explanation why the entire St. Mary's
property must be included to satisfy Subsection 4(c).

This sub-subassignment of error (URSASs 54 and 55) is sustained.

1643 URSA 65
Pursuant to Subsection 4(c), Metro included 156 acres of resource land in URSA 65,
which also contains 265 acres of first priority exception lands. URSA 65 is an irregularly
shaped area with the UGB bordering it to the south, generally along Springville Road, which
contains water and sewer mains. The bulk of the resource lands in URSA 65 are in the

middle of the URSA, contiguous with the UGB, with a smaller isolated portion to the
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northeast separated from the UGB by exception lands that border the UGB. A large area of
exception lands lies to the northwest of the main bulk of resource lands. The UGB borders
these exception lands to the south, within which is located a local community college
campus. The challenged decision justifies inclusion of the resource lands in URSA 65 as

follows:

"Sanitary Sewer, Water and Storm Water Lines: There are urban services
such as water and sanitary sewer located in Springville Road. Unified
Sewerage Agency (USA) has a sewer line in Springville Road; Tualatin
Valley Water District has 24" and 16" water lines in Springville Road. In
order to serve the exception lands to the north of the subject tax lots, the most
efficient provisions of underground utilities would be through the subject lots.
The cost of service provision for this URSA was among the lower cost areas
studied by KCM ($3,570 per Equivalent Dwelling Unit).

"Efficient land uses: The subject tax lots provide an opportunity to develop at
Metro 2040 densities, and a conceptual master plan has been prepared for this
area with a net density of almost 13 units per acre--including student housing
adjacent to the Portland Community College (PCC) Rock Creek Campus.

* X *

"Transportation:  This tax lot provides the opportunity for north-south
connector streets from Springville Road and pedestrian and bicycle
connections into the PCC campus. It provides potential transportation access
to the tax lots to the north, and an opportunity to create a better grid system in
this portion of Washington County." Jt App A 36-37.

Petitioners argue first that these findings fail to explain why providing services from
Springville Road through the resource lands in the middle of URSA 65 to the exception lands
in the northeast corner is required in order to provide services to those lands or even why that
is the most efficient means of doing so, rather than through the urban area directly to the
south of those exception lands.

Second, petitioners contend that Metro's consideration of the potential density of
housing that could be built on resource land in URSA 65 as well as other considerations
relating to the appropriateness of those resource lands for urbanization are not permissible

considerations under Subsection 4(c). Finally, petitioners challenge the findings regarding
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transportation, arguing that providing "potential transportation access™ to exception areas and
creating "a better grid system" are not reasons demonstrating that resource land is required to
provide urban services to the higher priority lands in the northeast.

We agree that the challenged finding does not establish that including the resource
lands in the middle of URSA 65 is required in order to provide services to the exception
lands in the northeast. This issue represents a closer question than the similar issues raised
with respect to URSA 31 and URSAs 54 and 55, given that the resource land in URSA 65 is
located roughly between the higher priority lands and urban services in Springville Road.
However, as petitioners point out, the finding does not explain why services cannot be
provided through the urban area directly to the south of the higher priority lands.

We also agree with petitioners that Metro considered a number of reasons regarding
the suitability of resource lands for development that are irrelevant and extraneous to
Subsection 4(c); however, unless those reasons form the sole basis for designation under
Subsection 4(c), we perceive no basis to reverse or remand the decision on that point.
Further, we agree that the "potential for transportation access" across resource lands to higher
priority lands does not, of itself, demonstrate a basis to include those resource lands in urban
reserves, because there is no indication that such access is required to provide access to
higher priority lands. Finally, we again agree with petitioners that Metro has failed to
explain why including all of the resource lands in URSA 65 is required to satisfy Subsection
4(0).62

This sub-subassignment of error (URSA 65) is sustained.

This subassignment of error (1.6.4.) is sustained.

The sixth assignment of error (LUBA Nos. 97-050/053/057) is sustained.

82| particular, there is no explanation or apparent reason why the completely isolated portion of resource
land in the northwest corner of URSA 65 must be included to provide urban services to higher priority lands.
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17 ASSIGNMENTS OF ERROR (INTERVENOR-PETITIONER GRASER-
LINDSEY)

INTRODUCTION

Intervenor-petitioner Graser-Lindsey filed a petition for review challenging Metro's
decision on a number of grounds, particularly insofar as it designates land in URSAs 25 and
26, which includes an area of small farms and rural residences known as "Beavercreek."
URSA 25 borders the metro UGB near the southern edge of Oregon City, and is comprised
of 1,048 acres of exception lands. URSA 26 borders URSA 25 to the south, and is
comprised of 2,140 acres of exception lands. The two URSAs total 3,188 acres, or

approximately 17 percent of the total acreage of lands included in urban reserves.

1.7.1 FIRST ASSIGNMENT OF ERROR (GRASER-LINDSEY)

Intervenor-petitioner argues that Metro misconstrued the urban reserve rule and erred
in designating all of URSA 26 and much of URSA 25 because those areas are not "adjacent"
to the metro UGB, i.e. those areas do not abut the UGB nor are they "at least partially within
a quarter of a mile" of the UGB. OAR 660-021-0010(6). Petitioner notes that none of
URSA 26 is within one quarter mile of the UGB, and much of URSA 25 is beyond one
quarter mile. Metro interpreted that definition in the context of OAR 660-021-0020, which
authorizes Metro to designate urban reserves in coordination with affected local
governments, including cities "within two miles of the urban growth boundary," as allowing
it to study and designate lands located anywhere within two miles of the metro UGB.

Intervenor-petitioner argues, first, that the "two-mile” limit of OAR 660-021-0020
tells Metro with which cities it must coordinate, and does not modify the meaning of
"adjacent lands" or allow Metro to designate lands that do not meet the definition of
"adjacent.” We agree. We also agree that Metro misconstrued OAR 660-021-0020 to the
extent it reads that provision as authorizing Metro to designate lands that do not meet the

definition of "adjacent"” lands.
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1 However, we disagree with intervenor-petitioner that URSAs 25 and 26 are not
2  "adjacent" to the metro UGB as defined in OAR 660-021-0020. Intervenor-petitioner argues
3  that there must be some outer limit to urban reserves in order to give effect to the definition
4  of "adjacent" and its implicit policy of encouraging a compact urban form, and suggests that
5 an appropriate measure of that limit is whether the center of a proposed URSA is within one
6 quarter mile of the UGB. However reasonable that proposal might be, we see no basis for it
7 in the text of the rule. To the extent the adjacency requirement embodies a policy of
8 encouraging a compact urban form, that policy is satisfied by ensuring that urban reserves
9 are located near the UGB. However, constraining the outer border of such reserves is not
10  required by the rule and may, in particular cases where the supply of suitable land is small
11  and the urban land need large, cause a conflict with the Subsection 1 requirement that urban
12 reserves contain an amount of land sufficient to meet the urban land need over a defined
13 period.®®
14 Second, intervenor-petitioner argues that the boundaries of URSAs 25 and 26 extend
15  several miles to the southeast of the metro UGB, forming a narrow, extended "peninsular"
16  shape that, if not inconsistent with the urban reserve rule, is inconsistent with the "compact"
17 and “efficient" urban form required by RUGGO Objectives 1.1 and 1.6.°* Intervenor-
18  petitioner also notes that URSA 25 and 26 are appended to the Oregon City UGB, which
19 itself forms a peninsular shape extending southeast from the metro area, and thus
20  compounding the problem. Metro does not respond to this argument, or cite to any evidence
21  or explanation demonstrating that ultimate development of lands in URSASs 25 and 26, given

3For example, a city that is surrounded on three sides by water or steep mountains and thus can expand in
only one direction might need urban reserves of a considerable depth, if its urban land need were large.

®Objective 1.1. provides in relevant part that "[t]he region's growth will be balanced by: * * * maintaining
a compact urban form, with easy access to nature.” Objective 1.6 provides in part that "[t}he management of
the urban land supply shall occur in a manner that: * * * encourages the evolution of an efficient urban growth
form."
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its linear, peninsular shape, would be consistent with a "compact" or "efficient” urban form.
As Metro points out elsewhere, the urban reserves it designates must comply with applicable
RUGGOs as well as the urban reserve rule. We agree with intervenor-petitioner that Metro
has not demonstrated that URSAs 25 and 26 comply with Objectives 1.1 and 1.6.

The first assignment of error (Graser-Lindsey) is sustained in part.

1.7.2 SECOND ASSIGNMENT OF ERROR (GRASER-LINDSEY)
Intervenor-petitioner contends Metro erred in a number of respects in analyzing the
suitability of lands for inclusion in urban reserves, particularly in its use of URSA-matic.
However, most of the specific arguments tend to demonstrate, at most, that had Metro
configured the URSA-matic analysis to correct arguable deficiencies, the relative suitability
scores of URSAs 25 and 26, as well as other URSAs, would probably have been lower. The
difficulty with those arguments is that at most they tend to demonstrate that URSAS 25 or 26
are less suitable than Metro concluded they were. We fail to understand how the relative
suitability of various URSAs, compared to other URSAS, is a basis to challenge the
designation of any particular URSA, absent a showing that Metro erred in concluding that
that particular URSA is suitable. With some exceptions described below, intervenor-
petitioner does not argue that Metro erred in concluding that lands in URSAs 25 and 26 are
suitable for inclusion in urban reserves. Therefore, we address only those arguments that
invoke an arguable basis to reverse or remand the challenged decision. The remainder are

denied without discussion.

1.7.21 Third Subassignment of Error (Graser-Lindsey)

Intervenor-petitioner argues that Metro misapplied Goal 14, factor 6 (Agricultural
Retention), because URSASs 25 and 26 contain a number of small farms and agricultural uses,
and thus lands in those URSASs should not have been indicated as suitable for urbanization.
We agree with Metro that all of the lands within URSAs 25 and 26 are exception lands, and

that the "retention of agricultural land" element of Goal 14 is directed at lands that are
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designated as agricultural lands. Accordingly, the fact that some agricultural uses occur on
exception lands within URSAs 25 and 26 need not be addressed in Metro's analysis of factor
6, and do not provide a basis to conclude that lands within those URSAs are not suitable.®

This subassignment of error is denied.

1.7.2.2 Fifth Subassignment of Error (Graser-Lindsey)

Intervenor-petitioner argues that Metro erred in not setting absolute thresholds for
each Goal 14 suitability factor measured by URSA-matic. According to intervenor-
petitioner, Metro should have set a minimum threshold for each factor and perhaps each
subfactor and the failure of an URSA to meet that threshold for any factor should have
disqualified that URSA as unsuitable. Instead, intervenor-petitioner explains, Metro
considered the totality of scores from all factors in deciding whether an URSA was suitable,
resulting in inclusion of certain areas, notably URSAs 25 and 26, that have low scores for
certain factors, scores that, according to intervenor-petitioner, are below any reasonable
minimum threshold for suitability. For example, intervenor-petitioner notes that URSAs 25
and 26 received the lowest possible scores for the traffic congestion and access to centers
subfactors, and argues that those low scores should have disqualified URSAs 25 and 26 from
inclusion in urban reserves.

In section 1.4.2.2, we agreed with petitioners that, in the urban reserve context, a
determination whether land is suitable for inclusion in urban reserves as measured by the
Goal 14 factors requires defining what minimum set of circumstances satisfy each of those
factors, i.e. a minimum threshold of some type. Accordingly, we agree with intervenor-
petitioner that Metro's failure to define thresholds for the various factors of its suitability

analysis requires remand. Absent such thresholds, we cannot meaningfully evaluate whether

But see our discussion in section 1.7.3 below, with respect to factor 5 (Metro must address the economic
impacts of urban reserve designation on the agricultural economy in URSASs 25 and 26).
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intervenor-petitioner is correct that URSAs 25 and 26 are not suitable for urban reserves, nor
Metro's implicit conclusion that they are.
This subassignment of error is sustained, in part.

The second assignment of error (Graser-Lindsey) is sustained in part.

1.7.3 THIRD, FOURTH, FIFTH, SIXTH AND SEVENTH ASSIGNMENTS OF
ERROR (GRASER-LINDSEY)

In these assignments of error, intervenor-petitioner argues that Metro's decision with
respect to URSAs 25 and 26 fails to adequately address or show compliance with Goal 14,
factor 3 through 7, respectively. Again, for the most part, the gist of intervenor-petitioner's
arguments are that, had Metro corrected a number of arguable deficiencies in its analysis of
the Goal 14 factors, URSAs 25 and 26 would have received different, presumably lower,
relative suitability scores. Again, such arguments provide no basis to reverse or remand the
challenged decision, absent a showing that Metro erred in concluding that URSAs 25 and 26
are suitable for inclusion in urban reserves, or that Metro otherwise violated the urban
reserve rule or other authority. Accordingly, we address only those arguments that provide
an arguable basis to reverse or remand the challenged decision, and deny the remainder
without discussion.

In the fifth assignment of error, intervenor-petitioner contends that Metro's analysis of
Goal 14, factor 5 EESE consequences fail to adequately address or comply with that factor.
Metro's factor 5 analysis assigned for these enumerated consequences three types of
subfactors: environmental constraints, jobs/housing balance, and access to centers. For
environmental consequences, Metro examined developmental constraints, i.e., the degree to
which slopes, floodplains, wetlands, and riparian corridors were present in the URSA. Jt
App A 19. For energy and social consequences, Metro examined access to centers,
measuring the distance along public rights of way to the central city, regional centers and
town centers. Id. For energy, economic and social consequences, Metro also examined the

jobs/housing balance in the five regional center market areas, which for URSAs 25 and 26 is
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the Milwaukie/Clackamas Town Center area, on the apparent theory that a balanced
jobs/housing ratio translates into lower VMTSs, which translates into more acceptable
economic, energy, and social consequences. Id.

Intervenor-petitioner argues that Metro's EESE analysis is not responsive to factor 5,
noting that, for example, evaluating developmental constraints, i.e. the amount of buildable
land within an URSA, does nothing to identify or evaluate the environmental consequences
of designating that URSA as an urban reserve and hence gives it priority for eventual
urbanization.

With respect to energy consequences, intervenor-petitioner notes that the access to
centers analysis measures only to an arbitrary cutoff distance, and that distances beyond that
cutoff are not measured. Intervenor-petitioner argues that the result for URSAs like 25 and
26 that extend perpendicularly away from the urban regional center is that those URSAS
seem much closer than they actually are, which means URSA-matic fails to accurately assess
access to centers. Intervenor-petitioner argues that if access to centers had been accurately
measured for URSAs 25 and 26, the EESE score for those URSAs, combined with the
already low "traffic congestion™ scores, would show that those URSAs have extremely poor
access to any urban center and hence are unsuitable for urbanization.

With respect to economic and social consequences, intervenor-petitioner contends
that Metro's analysis of these factors, limited to the jobs/housing balance in the
Milwaukie/Clackamas Town Center area, does nothing to evaluate the consequences of
urbanization to the small farms and rural residences in URSAs 25 and 26, which intervenor-
petitioner asserts form a significant agricultural economy and a self-identified rural
community of "Beavercreek." Intervenor-petitioner argues that eventual urbanization of
URSAs 25 and 26 will obliterate that economy and that rural community, that Metro's EESE

analysis must evaluate those types of economic and social consequences, and that Metro's
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evaluation of the job/housing balance in the Milwaukie/Clackamas Town Center area is not
an adequate substitute.

We agree with intervenor-petitioner that Metro's EESE analysis is inadequate to
measure the suitability of lands under Goal 14, factor 5, for the reasons she states. Metro's
analysis must make some effort to identify environmental consequences and evaluate them,
not just assess developmental constraints or buildable lands. To the extent Metro's analysis
measures subfactors such as access to centers, it must do so in ways that take into account the
actual distances between URSAs and urban centers. Further, evaluation of the jobs/housing
balance in a region does little to evaluate economic and social consequences of the types
intervenor-petitioner describes, and which we agree are the types of consequences that must
be evaluated under factor 5.%

The fifth assignment of error (Graser-Lindsey) is sustained, in part. The third, fourth,

sixth and seventh assignments of error are denied.

1.7.4 EIGHTH ASSIGNMENT OF ERROR (GRASER-LINDSEY)

In the eighth assignment of error, intervenor-petitioner argues that Metro erred in
designating more acreage in urban reserves than needed, for essentially the same reasons as
argued in petitioners' first assignment of error, discussed in section 1.1. Intervenor-
petitioner's arguments add nothing to petitioners', and likewise do not provide a basis to
reverse or remand the challenged decision.

The eighth assignment of error (Graser-Lindsey) is denied.

%\We recognize that Metro may have difficulty in quantifying such consequences to fit into its URSA-matic
framework, but that simply underscores what may be one of the more pervasive flaws in Metro's approach, its
attempt to address the Subsection 2 suitability criteria for most URSAs by using solely a numeric method of
analysis. We have difficulty imagining how a criterion such as "social consequences" can be adequately
measured by assigning numbers to it.
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1.7.5 NINTH ASSIGNMENT OF ERROR (GRASER-LINDSEY)

Intervenor-petitioner argues that Metro erred in designating urban reserves,
particularly URSAs 25 and 26, without first identifying and demonstrating a site or purpose-
specific local need. Intervenor-petitioner contends that urban reserves cannot be designated
based solely on regional needs, but must be linked to identified local needs. Because the
regional need is for housing, and URSAs 25 and 26 are already housing-rich, intervenor-
petitioner submits, Metro cannot designate those URSAS to satisfy a regional need.

We disagree the urban reserve rule or other authority requires a demonstration of
local as opposed to a jurisdiction-wide need before lands can be included in urban reserves.
While the Subsection 4(a) jobs/housing exception allows Metro to skew the distribution of
lands around the region to correct imbalances caused or unalleviated by straightforward
application of the Subsection 3 priorities, we discern nothing that prohibits Metro from
designating urban reserves for regional housing needs even though no local housing need has
been demonstrated.

Intervenor-petitioner also argues that Metro included an additional 400 acres of
exception land to URSA 26 just prior to adopting the challenged decision, apparently in a last
minute scramble to find enough land to meet the revised urban land need. As we have
discussed elsewhere, Metro failed to go back and study additional lands once it had revised
its estimated urban land need from approximately 14,000 acres to approximately 18,000
acres, instead attempting, with only moderate success, to satisfy the revised urban land need
from the limited pool of lands initially studied. In URSA 26, Metro ultimately included 400
acres of additional lands in urban reserves without studying those lands for suitability under

Subsection 2.” We agree with intervenor-petitioner that including lands in urban reserves

®”Similarly, Metro included unstudied lands in URSA 30, as discussed in section 5.5.
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that have not been studied and determined to be suitable under the Subsection 2 criteria is
inconsistent with the urban reserve rule.

Intervenor-petitioner raises a number of other arguments or subassignments of error
within the ninth assignment of error. None provide a basis to reverse or remand the
challenged decision and are denied without discussion.

The ninth assignment of error (Graser-Lindsey) is sustained, in part.

1.76 TENTH ASSIGNMENT OF ERROR (GRASER-LINDSEY)

Intervenor-petitioner argues that the procedure leading to adoption of the challenged
decision deprived persons in the Beavercreek area of equal protection of the laws in violation
of the Fourteenth Amendment to the United States Constitution. Further, intervenor-
petitioner contends that Metro failed to provide for the public involvement of Beavercreek
residents, as required by Goal 1 and the Metro Code, in particular by failing to schedule any
"listening posts” for any URSA in Clackamas County, even though "listening posts™ were
conducted elsewhere in the region. In addition, intervenor-petitioner contends that Metro
acted outside its jurisdictional boundaries in designating URSAs 25 and 26, because those
URSAs are outside the Metro district, which means, among other things, that Beavercreek
residents have no representation on the Metro Council.

Intervenor-petitioner's constitutional and Goal 1 challenges are either not developed
or not well taken. Metro conducted a number of hearings and 'listening posts' in the region,
some of which intervenor-petitioner attended, and compiled over three volumes of citizen
input. Intervenor-petitioner has not established that Goal 1 or the Metro Code requires more.
To the extent intervenor-petitioner argues that Metro discriminated against Beavercreek
residents by failing to take their views into consideration, intervenor-petitioner has not
explained why such omissions constitute a violation of the equal protection clause.

Deschutes Development v. Deschutes Cty., 5 Or LUBA 218, 220 (1982).
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Intervenor-petitioner's jurisdictional arguments are also not developed or well taken.
By its nature, application of the urban reserve rule by any municipal jurisdiction, including
Metro, involves designation of urban reserves outside the boundaries of those municipalities,
and outside any urban growth boundary, in areas under the jurisdiction of counties. Under
OAR 660-021-0020, cities and counties are authorized to cooperatively designate urban
reserves, while Metro may do so as long as it coordinates with affected jurisdictions,
including affected counties. Further, ORS 268.390 invests Metro with authority to designate
areas and activities having significant impact upon the orderly and responsible development
of the "metropolitan area," a term which is defined at ORS 268.020(3) as the area "within the
boundaries of Clackamas, Multnomah and Washington Counties.” Accordingly, we
conclude that Metro is authorized to designate urban reserves outside its district boundaries,
notwithstanding that doing so necessarily affects persons who are represented on the County
Commission but not on the Metro Council.

The tenth assignment of error (Graser-Lindsey) is denied.

1.7.7 ELEVENTH ASSIGNMENT OF ERROR (GRASER-LINDSEY)

Intervenor-petitioner contends that Metro erred in failing to identify and preserve the
Beavercreek area as a "rural unincorporated community™ in violation of OAR chapter 660,
division 22 and provisions of the Metro Code. Intervenor-petitioner asserts that the
Beavercreek area is an unincorporated "rural community” as that term is defined at
OAR 660-022-0010(7).

However, intervenor-petitioner cites to no evidence that the Beavercreek area meets
that definition, and further fails to recognize that whether an area is a "rural community"
under OAR chapter 660, division 22 depends on whether the county has identified and
designated that area as a rural community. Intervenor-petitioner does not argue that
Clackamas County has designated the Beavercreek area as a "rural community™ pursuant to

OAR chapter 660, division 22, and identifies no obligation or authority for Metro to do so.
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The eleventh assignment of error (Graser-Lindsey) is denied.
GROUP 2
(LUBA No. 97-055)

2.1 ASSIGNMENT OF ERROR

Petitioners in LUBA No. 97-055 argue that Metro erred in failing to designate site
113, the northernmost portion of URSA 49. Petitioners state that site 113 is composed
entirely of exception lands and other nonresource lands and is thus "first priority” land as
provided under OAR 660-021-0030(3)(a). Petitioners argue, first, that Metro's failure to
designate site 113 as an urban reserve area is inconsistent with the priority scheme in the
urban reserve rule because Metro ultimately designated other lands that are of lower priority
than site 113.

Metro responds, and we agree, that petitioners misapprehend the urban reserve rule.
The priority scheme reflected in Subsection 3 operates only on that subset of lands studied
under Subsection 2 that the local government finds are "suitable™ for an urban reserve.
Metro argues that the Metro Council excluded site 113 from urban reserves because it found
those lands to be unsuitable for inclusion in urban reserves. It is immaterial that land could
be considered "first priority"” land under Subsection 3, if the local government has found that
land to be unsuitable under Subsection 2.

Second, petitioners address the Subsection 2 criteria for suitability and argue that
Metro erred in determining that site 113 is unsuitable for inclusion in urban reserves based
on those criteria. Petitioners cite to evidence that site 113 received adequate suitability
scores in the URSA analysis. We understand petitioners to contend that Metro's conclusion
with respect to site 113 is not supported by an adequate factual base.

Metro and intervenor-respondent Parmenter respond by identifying in their briefs
evidence supporting a conclusion that site 113 is not suitable for inclusion in urban reserves,

particularly evidence of the difficulty of connecting much of site 113 with urban services and
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1 roads in the adjoining urban areas, due to intervening cul-de-sacs and private property.
2  Metro cites to CM 2/458-59, a transcript of the meeting where the Metro Council, with some
3 discussion, voted to exclude site 113 from URSA 49, as evidence that the Metro Council
4  chose not to designate site 113 as an urban reserve because it found that site to be unsuitable
5  for urbanization for failure to satisfy Goal 14, factors 3, 4, and 5.
6 In sections 1.4.2.2 and 1.7.2.2 of this opinion, we determined that Metro erred in
7  failing to define some minimum thresholds for determining whether each Goal 14 factor is
8 satisfied, and thus whether lands are suitable for inclusion in urban reserves as measured by
9 the Goal 14 factors. Metro's decision not to designate site 113 illustrates the necessity of
10  such thresholds. The Metro Council's discussion cited to at CM 2/458-59 was a vote to
11 exclude site 113 from URSA 49, without mention of suitability or any Goal 14 factors, and
12 without any indication that the Metro Council believed that site 113 is not suitable under any
13 or all applicable Subsection 2 criteria. The discussion preceding the vote allows the
14  inference that a majority of the Council believed that site 113 was relatively less suitable
15 than other areas in some respects, but there is no indication that the Council believed site 113
16  was or was not suitable for inclusion in urban reserves based on the Subsection 2 criteria,
17 which is the inquiry Subsection 2 demands.
18 Absent Metro's identification of thresholds for each Goal 14 factor, we cannot
19  meaningfully evaluate whether Metro's decision not to designate site 113 is supported by an
20  adequate factual base.
21 The assignment of error in LUBA No. 97-055 is sustained, in part.®®
22

%The petition for review in LUBA No. 97-055 (Skourtes et al.) incorporates by reference the second, third,
fourth, fifth and sixth assignments of error in the combined petitions for review in LUBA Nos. 97-050/53/57
(Group 1). Petitioners in LUBA No. 97-055 make no particularized argument under those incorporated
assignments of error, and we do not address them separately.
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Group 3
(LUBA No. 97-063)

INTRODUCTION

In LUBA No. 97-063, the City of Hillsboro challenges Metro's compliance with the
urban reserve rule, Metro's failure to designate a particular site for inclusion in urban
reserves (the Shute Road site), and Metro's enactments with respect to the First Tier concept
and designation of First Tier urban reserves. Hillsboro's fourth and fifth assignments of error
are directed against the First Tier aspect of the challenged decision, and are addressed below
in section 6, along with the similar arguments of petitioner in LUBA No. 97-054.
Intervenor-respondent Coalition for a Liveable Future, et al. (the Coalition) filed a brief
responding solely to Hillsboro's second assignment of error regarding the Shute Road site.

The Shute Road site is a 200-acre area consisting of fourth priority resource lands
located adjacent to the UGB north of Hillsboro, within URSA 62. In November 1996,
Hillsboro submitted a request that Metro designate the Shute Road site as a "specific type of
identified land need” under Subsection 4(a), explaining that inclusion of that site was
necessary to allow Hillsboro to comply with Goal 9 (economic development) and Goal 12
(transportation). Hillsboro submitted evidence that it needed the Shute Road site to meet
future demand for large campus industrial uses for the electronics industry. At its February
20, 1997 meeting, the Metro Council voted to delete the Shute Road site from URSA 62.
The challenged decision contains no findings related to that deletion, other than a brief

mention that new boundaries were approved "to remove resource lands." Jt App A 22.

3.1 FIRST ASSIGNMENT OF ERROR (HILLSBORO)
Hillsboro argues that Metro's decision designating urban reserves does not comply
with the urban reserve rule because it (1) fails to adopt findings and conclusions concerning

the results of Metro's considerations under the urban reserve rule, as required by Subsection
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5; and (2) fails to address the criteria for exceptions in Goal 2 and ORS 197.732, as required

by Subsection 2.

3.1.1 Lack of Findings

With respect to Subsection 5, Hillsboro argues that the decision itself, Ordinance 96-
655E, does not adopt or incorporate the challenged findings, found at Jt App A 15-105, and
that without such adoption or incorporation, the decision lacks the findings required by
Subsection 5. Metro responds that at its March 6, 1997 meeting, the Metro Council adopted
the challenged findings in support of Ordinance 96-655E, and argues that the Council's
failure to incorporate the findings into the decision, or attach it as an exhibit, does not violate
Subsection 5.

We agree with Metro that the Metro Council adopted the challenged findings in
support of the decision, see CM 1/77, and that Subsection 5 does not require that those
findings be incorporated into the ordinance itself or attached as an exhibit.

This subassignment of error is denied.

3.1.2. Failure to Address Exceptions criteria

Hillsboro argues, for the many of the same reasons addressed at section 1.4.2.1, that
Metro's failure to address the exceptions criteria in Goal 2, ORS 197.732 and OAR 660-004-
0010 requires remand. Hillsboro notes that in considering designation of resource land under
Subsection 4(a), the local government must apply the alternative sites analysis imposed by
exceptions criterion (ii) to show that the specific land need cannot be reasonably
accommodated on land that does not require a new exception. Hillsboro argues that it
demonstrated to Metro that land not requiring a new exception could not accommodate its
need for the large campus industrial uses, and thus concludes that Metro must make findings
addressing the application of exceptions criterion (ii) to the Shute Road site.

In section 1.4.2.1, we determined that Metro failed to comply with the alternative

sites analysis required by exceptions criterion (ii) with respect to land included under
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Subsection 4. However, as explained in section 3.2, below, Subsection 5 does not require
that a local government adopt findings with respect to lands not included in urban reserves.
Accordingly, we conclude that Metro's failure to adopt findings applying the exceptions
criteria to the Shute Road site is not a basis for reversal or remand.

This subassignment of error is denied.

The first assignment of error (LUBA No. 97-063) is denied.

3.2 SECOND ASSIGNMENT OF ERROR (HILLSBORO)
Hillsboro contends that Metro's refusal to designate the Shute Road site and failure to
explain why it refused to designate that site violates the urban reserve rule, ORS 197.732(4)

and Goals 2, 9 and 12.

3.21 ORS 197.732(4)

ORS 197.732(4) requires that "[a] local government approving or denying a proposed
exception shall set forth findings of fact and a statement of reasons which demonstrate that
the standards of [ORS 197.732(1)] have or have not been met." Hillsboro argues that
Subsection 2 of the urban reserve rule requires Metro to comply with the “criteria for
exceptions” at, inter alia, ORS 197.732. Hillsboro thus concludes that Metro must comply
with ORS 197.732(4) and adopt findings explaining its denial of Hillsboro's request to
include the Shute Road site.

Intervenors-respondent the Coalition responds, and we agree, that ORS 197.732(4)
applies only when a local government approves or denies an exception, and that Subsection 2
does not require local governments to approve or deny an exception when making urban
reserve designations. Subsection 2 does not require that the local government follow the
procedures for approving or denying an exception, only that inclusion in urban reserves be
based upon the "criteria for exceptions” at ORS 197.732, which is a plain reference to the
substantive provisions at ORS 197.732(1)(c) (referred to earlier in this opinion as exceptions

criteria (i) through (iv)). The Coalition notes that Goal 14 has similar provisions that require
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the local government to apply both "the procedures and requirements” of the Goal 2
exceptions criteria in amending the UGB. In contrast, Subsection 2 refers only to the
exceptions criteria without reference to their procedures. We agree with the Coalition that
ORS 197.732(4) does not require Metro to adopt findings either with respect to lands
included or lands not included in urban reserves.

This subassignment of error is denied.

3.2.2 OAR 660-021-0030

Hillsboro argues that pursuant to Subsection 5, Metro is required to consider and
respond to Hillsboro's arguments that it has a "specific type of identified land need" for land
suitable for campus industrial use and that that need cannot be reasonably accommodated on
higher priority lands.

The Coalition responds that Subsection 5 requires findings concerning only the
results of Metro's consideration under the urban reserve rule, and Metro's considerations
never resulted in a determination that a specific land need existed for employment lands in
the Hillsboro subregion. We agree that Subsection 5 is limited to the results of Metro's
considerations, and further that the scope of findings required by Subsection 5 is limited by
the evident purpose of that provision, to develop comprehensive plan language to guide
future land decisions. See also OAR 660-021-0020 (plan policies and land use regulations
shall be adopted to guide the management of urban reserves). Findings regarding land that
was not included in urban reserves do not serve that purpose and thus are not required by
Subsection 5.

This subassignment of error is denied.

3.2.3 Goals 9 (Economic Development) and 12 (Transportation)

Hillsboro argues that pursuant to ORS 268.380(1) the challenged decision, which
amends Metro's UGB plan, its version of a comprehensive plan, must be consistent with the

statewide planning goals. Hillsboro contends that it presented evidence that in the future it
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will not be able to comply with the requirements of Goal 9 and Goal 12 if the Shute Road site
is not included in urban reserves, and that Metro is required to respond to those arguments
and adopt findings demonstrating that its urban reserve designations comply with Goals 9
and 12.

Goal 9 is "[t]o provide adequate opportunities throughout the state for a variety of
economic activities vital to the health, welfare, and prosperity of Oregon's citizens." Goal 9
requires, in relevant part, that comprehensive plans shall "[p]rovide for at least an adequate
supply of sites of suitable sizes, types, locations, and service levels for a variety of industrial
and commercial uses consistent with plan policies.” See also 660-009-0025 (comprehensive
plans must designate sufficient acreage to equal the projected land need during the 20-year
planning period). The gist of Hillsboro's arguments regarding Goal 9 is that the existing
inventory of industrial land within the UGB in the Hillsboro area is insufficient to
accommodate projected demand for large campus industrial uses past the 20-year planning
horizon of Hillsboro's comprehensive plan. See CM 11/3011-12.

With respect to Goal 12 (Transportation), Hillsboro submitted testimony to Metro to
the effect that the best means of reducing VMTs in the metro region and in Hillsboro was to
continue to concentrate industry, particularly the integrated electronics industry, in the
Hillsboro area rather than encouraging future industrial development elsewhere in the metro
region, to avoid commuting between widespread industrial sites. See CM 11/3012-13.

The Coalition responds that Metro has neither the obligation nor the authority to
ensure future goal compliance for the comprehensive plans of individual jurisdictions within
its boundaries. Under ORS 268.380(1) and 268.390(4), the Coalition notes, Metro has no
authority to require the comprehensive plans of constituent cities to conform to statewide
planning goals; on the contrary, Metro may require only that cities conform to Metro's

functional plans, and may only recommend that cities take measures to comply with the
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statewide planning goals. Accordingly, the Coalition submits, the obligation to ensure goal
compliance lies first and last with the individual jurisdictions, not with Metro.

Second, the Coalition argues that Hillsboro's argument is premature. The Coalition
contends that, because the challenged decision merely designates urban reserves, and
individual parcels therein may or may not ever come inside the UGB, even if Metro is
obliged to consider compliance of Hillsboro's comprehensive plan with the goals, that
obligation does not arise even with respect to the city's current comprehensive plan until the
UGB is expanded. Finally, the Coalition notes that Hillsboro's acknowledged plan currently
complies with Goals 9 and 12 as a matter of law, and that Hillsboro offers only speculation
that it might be out of compliance beyond the comprehensive plan's planning horizon.

In section 5.3.1, we determine that Metro may anticipate future goal compliance

problems on behalf of affected jurisdictions, and take action within its ambit to assist the

jurisdiction in correcting those anticipated problems, in the form of designating urban
reserves near the jurisdiction under Subsection 4(a). Nonetheless, we agree with the
Coalition that Metro bears no obligation to ensure that Hillsboro's comprehensive plan will
remain in compliance with Goals 9 and 12 or other goals beyond the city's 20 year planning
horizon. The future obligation to ensure the goal compliance of Hillsboro's future
comprehensive plan lies solely with Hillsboro.

This subassignment of error is denied.

3.2.4 Goal 2 and OAR 660-021-0020
Hillsboro argues that the Goal 2 coordination requirement and its analogue at
OAR 660-021-0020 require that Metro consider and accommodate as much as possible the

needs of affected governmental units. Melton v. City of Cottage Grove, 28 Or LUBA 1, 11,

aff'd 131 Or App 626, 887 P2d 359 (1994). Further, Hillsboro argues that to "consider and

accommodate™ means that, while Metro need not accede to every request or concern by
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affected governments, it must respond in its findings to the legitimate concerns raised by an

affected governmental unit. Waugh v. Coos County, 26 Or LUBA 300, 314 (1993).

The Coalition responds first that Goal 2 does not apply to the challenged decision and
that, even if it does, Goal 2 requires coordination with Hillsboro's comprehensive plan, not
Hillsboro's requests for additional land. Second, the Coalition argues that the coordination
requirement of OAR 660-021-0020 is not analogous to the Goal 2 coordination requirement,
but is coextensive with the findings required by Subsection 5, which, the Coalition argues
elsewhere, does not extend to findings regarding lands not included in urban reserves.
Finally, the Coalition argues that even if the Goal 2 coordination requirement applies, or the
OAR 660-021-0020 requirement is analogous, Metro made findings that addressed
Hillsboro's concerns. The Coalition notes that Metro made findings that the Hillsboro
subregion is or will be housing poor and job rich, which the Coalition argues implicitly
countervails Hillsboro's alleged need for additional employment lands. Further, the Coalition
argues that even if Metro's findings do not suffice to satisfy the coordination requirement, the
record demonstrates that the Metro Council explicitly considered, and rejected, Hillsboro's
claim of a specific land need to include the Shute Road site, and thus the record demonstrates
that Metro "coordinated” with Hillsboro. CM 2/462-64.

We agree with Hillsboro that, whether or not the Goal 2 coordination requirement
applies, the OAR 660-021-0020 coordination requirement is coextensive with its Goal 2
analogue. We disagree with the Coalition that the OAR 660-021-0020 coordination
requirement is satisfied by the findings required by Subsection 5. Coordination is not
necessarily satisfied by adopting findings regarding the results of Metro's considerations
under the urban reserve rule. Further, we perceive no principled basis to distinguish the Goal
2 coordination requirement from the OAR 660-021-0020 requirement. Cf. Melton, 28 Or
LUBA at 11 (the coordination requirement of the Transportation Planning Rule should be

interpreted the same as the Goal 2 coordination requirement).
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Finally, we disagree with the Coalition that either Metro's findings regarding
Hillsboro's "housing poor" status or the record cited to us suffice to demonstrate that Metro
considered and responded to the city's concerns regarding goal compliance. While Metro's
findings allow the inference that Hillsboro will have difficulty demonstrating a need for
additional employment lands, nothing in those findings expressly or implicitly consider
Hillsboro's concerns regarding goal compliance. Similarly, the cited pages of the record
contain no mention or express consideration of Hillsboro's concerns regarding goal
compliance. We conclude that Metro has not established that it considered and responded to
Hillsboro's concerns, and thus that it coordinated with Hillsboro, as required by OAR 660-
012-0020.

This subassignment of error is sustained.

The second assignment of error (LUBA No. 97-063) is sustained, in part.

3.3 THIRD ASSIGNMENT OF ERROR (HILLSBORO)

Hillsboro argues that Metro's amendment to MC 3.01.025(a) requiring all major UGB
amendments to include only land designated as urban reserves is inconsistent with
ORS 197.298 and Goal 14, because it denies entities like Hillsboro the opportunity to
establish at the time of amending the UGB that urban reserves cannot reasonably
accommodate a specific land need.

The challenged decision amends MC 3.01.025(a) as follows:

"All major amendments shall be solely upon lands designated in urban
reserves, when designated [unless the petition demonstrates by substantial
evidence that the need cannot be met within urban reserves] consistent with
3.01.012. * * *" (Bracketed text deleted; underlined text added).

Hillsboro argues that under former MC 3.01.025(a) it had the right to apply to amend

the UGB to include lands not within urban reserves if it could demonstrate a need that could
not be met with designated urban reserves. Hillsboro explains that former MC 3.01.025(a)

was thus consistent with ORS 197.298, which defines priorities for when land is brought into
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an urban growth boundary. In particular, Hillsboro notes the consistency between former
MC 3.01.025(a) and ORS 197.298(3), which substantively mirrors Subsection 4 of the urban
reserve rule in providing that, in amending a UGB, lands not within urban reserves may be

included in the UGB where lands in urban reserves cannot accommodate the need for one of
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three specified reasons, including "[s]pecific types of identified land needs. However,

%°0ORS 197.298 provides in relevant part:

"(1) In addition to any requirements established by rule addressing urbanization, land
may not be included within an urban growth boundary except under the following
priorities:

"(a) First priority is land that is designated urban reserve land under ORS
195.145, rule or metropolitan service district action plan.

"(b) If land under paragraph (a) of this subsection is inadequate to accommodate
the amount of land needed, second priority is land adjacent to an urban
growth boundary that is identified in an acknowledged comprehensive plan
as an exception area or nonresource land. Second priority may include
resource land that is completely surrounded by exception areas unless such
resource land is high-value farmland as described in ORS 215.710.

"(c) If land under paragraphs (a) and (b) of this subsection is inadequate to
accommodate the amount of land needed, third priority is land designated
as marginal land pursuant to ORS 197.247 (1991 Edition).

"(d) If land under paragraphs (a) to (c) of this subsection is inadequate to
accommodate the amount of land needed, fourth priority is land designated
in an acknowledged comprehensive plan for agriculture or forestry, or both.

"k % % % %

"(3) Land of lower priority under subsection (1) of this section may be included in an
urban growth boundary if land of higher priority is found to be inadequate to
accommodate the amount of land estimated in subsection (1) of this section for one
or more of the following reasons:

"(a) Specific types of identified land needs cannot be reasonably accommodated
on higher priority lands;

"(b) Future urban services could not reasonably be provided to the higher
priority due to topographical or other physical constraints; or

"(c) Maximum efficiency of land uses within a proposed urban growth
boundary requires inclusion of lower priority lands in order to include or to
provide services to higher priority lands."
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under MC 3.01.025(a) as amended, Hillsboro argues that it no longer can seek to include
lands outside urban reserves as provided in ORS 197.298(3), but can petition Metro to
include only lands within urban reserves, when designated consistent with MC 3.01.012.
Thus, Hillsboro contends that it is precluded by the amendment to MC 3.01.025(a) from ever
petitioning Metro to include the Shute Road site within the UGB, notwithstanding how
urgent its need for campus industrial sites becomes, and therefore that MC 3.01.025(a) as
amended is inconsistent with ORS 197.298(3).

Metro responds, first, that its consideration, and rejection, of Hillsboro's argument
that the Shute Road site should be included in urban reserves under Subsection 4(a) already
has given Hillsboro the benefit proffered by ORS 197.298(3) and that Hillsboro should not
be able to bypass that determination by seeking a second chance to include the Shute Road
site through ORS 197.298(3). Second, Metro contends that, notwithstanding the apparent
inconsistency of its amendment to MC 3.01.025(a) with ORS 197.298(3), MC 3.01.025(a)
must be applied consistently with Metro's RUGGOs, and Objective 24.1 replicates the
provisions of ORS 197.298(3). Accordingly, Metro argues, MC 3.01.025(a) will be applied
in a manner that provides the opportunity for demonstrating a "special land need" when the
UGB is amended, and thus MC 3.01.025(a) will be applied consistently with
ORS 197.298(3).

Third, Metro explains that the amendment to MC 3.01.025(a) was intended to avoid a
potential conflict between Goal 14 and the priority scheme in ORS 197.298. Metro notes
that UGB amendments require compliance with Goal 14 and the alternatives analysis under

Goal 2, Part I1, and argues that ORS 197.298

"does not indicate what the result would be if the Goal 14 alternatives analysis
indicated that land of lower statutory priority is the best land to meet the need.
If the ORS 197.298 priorities must be applied, regardless of the Goal 14
analysis, other urban reserves would have to be added to the UGB to meet the
Goal 14 'need’ instead of, for example, adjacent second priority exception land
outside a designated urban reserve. ORS 197.298(1)(b).
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"To avoid this potential conflict between [ORS 197.298] and Goal 14, Metro's
acknowledged UGB amendment procedures were amended to comply with
ORS 197.298 to focus on amendments to designated urban reserves, for
adjacent exception lands, based on the urban reserve plan required by [MC]
3.01.012(e). Using the same UGB amendment record that demonstrates the
best alternative lands to meet the identified need for Goal 14, the urban
reserves could be amended to add any such adjacent exception lands to urban
reserves prior to approval of the UGB amendment. Any lands added to urban
reserves under this example would become part of ORS 197.298(1)(a) first
priority before the UGB amendment was adopted. This allows for site
specific adjustment of urban reserves based on the application of Goal 14
locational factors at the time the need is identified. * * * Thus, petitioner is
afforded yet another opportunity to add lands to the UGB during a UGB
amendment process if the Goal 14 factors can be satisfied." Metro's Response
Brief (LUBA No. 97-063) 10-11 (emphasis in original; footnotes omitted).

If we understand Metro's third response correctly, it contends that its code as
amended offers Hillsboro an equivalent opportunity to demonstrate a specific land need
under ORS 197.298(3) at the time the UGB is amended, because if the Goal 2 alternatives
analysis reveals that higher priority urban reserves are inadequate to accommodate
Hillsboro's specific land need for, say, campus industrial sites, and lower priority land is
better suited, Metro will amend its urban reserves to include that lower priority land, thus
converting it into first priority land, instead of applying the ORS 197.298(3) exception
process.

It is not clear that the potential "conflict” Metro identifies between Goal 14 and
ORS 197.298 exists. It seems to us that the exception process at ORS 197.298(3) is designed
to address the very scenario Metro posits, where higher priority land is inadequate to
accommodate the need justifying the UGB amendment. The issue under ORS 197.298 is not,
as Metro puts it, which is the "best land to meet the need,” but rather whether lands in urban
reserves or higher priority lands in general can accommodate that need. Moreover, Metro

does not identify any code provision or other authority that allows it to include additional

land in urban reserves on a site-specific basis outside of the urban reserve process. The

process Metro describes, of amending urban reserves rather than following the priorities of
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ORS 197.298 and the exception process at ORS 197.298(3) in amending the metro UGB,
appears to nullify those statutory provisions. For these reasons, we disagree that the process
Metro describes provides parties such as Hillsboro an equivalent opportunity to demonstrate
a specific land need as that provided under ORS 197.298(3).

Metro's second response, that notwithstanding deletion of the only apparent basis to
do so, MC 3.01.025(a) will be applied to allow parties such as Hillsboro to demonstrate a
specific land need under ORS 197.298(3), is undercut by Metro's first and third responses,
where Metro's argument effectively demonstrates that Hillsboro will not have such an
opportunity.  Accordingly, we agree with Hillsboro that Metro's amendment to MC
3.01.025(a) is inconsistent with ORS 197.298.

The third assignment of error (LUBA No. 97-063) is sustained.

Group 4
(LUBA No. 97-048)

INTRODUCTION

Petitioner in LUBA No. 97-048 argues that Metro erred in several respects in failing
to designate for urban reserves two separate parcels in URSAs 55 and 65 owned by
petitioner. The majority of petitioner's parcel in URSA 65 is zoned EFU; the remainder is
zoned AF-20. The other property at issue is a parcel zoned EFU that lies partially within
URSA 55 (the Molt property). According to petitioner, Metro studied both parcels for
suitability and determined that they were suitable for inclusion in urban reserves. However,
petitioner argues, Metro's ultimate decision not to designate each parcel for urban reserves
violates the urban reserve rule and other applicable law.
4.1 FIRST ASSIGNMENT OF ERROR (LUBA NO. 97-048)

Petitioner argues that Metro failed to comply with Subsection 2 of the urban reserve
rule, because it studied lands that were not "adjacent™ to the UGB as defined in OAR 660-

021-0010(6), and ultimately included "non-adjacent” lands in urban reserves instead of
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1  suitable lands that are adjacent, such as the two parcels of land petitioner owns.” Petitioner
2  contends that Metro should have considered "adjacent” lands, including its two parcels, for
3 inclusion in urban reserves before any "nonadjacent™ properties.
4 The unspoken premise to petitioner's argument is that the term "lands" in the urban
5 reserve rule refers to "parcels” or units of property, and thus that "adjacent lands" consist
6 solely of those parcels or lots that either abut or whose property boundaries are at least
7 partially within a quarter of a mile of the UGB. However, we perceive no basis in the rule to
8 confine the undifferentiated term "lands" to parcels or similar units of property. On the
9  contrary, if the term has any differentiated meaning, the context in which that term appears in
10 the rule suggests that it refers to contiguous areas of land that share one of four types of
11  designations: either land within exception areas, land designated as marginal land under
12 ORS 197.247 (1991), land designated as secondary land, or land designated as agricultural or
13  forestry land under Goals 3 and 4, without regard to the parcels or lots within those areas.
14 OAR 660-021-0030(3)(a) to (d). Under this view, an exception area or a contiguous area of
15 resource land that lies partially within one quarter mile of the UGB is "adjacent,”
16  notwithstanding that certain parcels or lots within those areas are further than one quarter
17 mile from the UGB.™
18 Further, we disagree with petitioner to the extent it suggests that the relative
19  proximity of its two parcels to the UGB has any significance in determining whether those
20  lands are included in urban reserves under Subsections 3 or 4. Metro studied petitioner's two
21  parcels of land for suitability, determined that they consisted of fourth priority resource

®OAR 660-021-0010(6) defines the term 'adjacent" to mean "[I]Jands either abutting or at least partially
within a quarter of a mile of an urban growth boundary."

"We need not and do not decide here if the meaning of the term "lands" has the precise meaning described
in the text above. That description is only intended to demonstrate that the term does not have the much more
limited meaning that petitioner implicitly ascribes to it.
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lands,”® and thus, under Metro's application of the Subsection 3 and 4 priority scheme, those
two parcels lacked the priority to be included in urban reserves. The fact that petitioner's
parcels abut or are immediately proximate the UGB does not alter the Subsection 3 and 4
priority scheme.

The first assignment of error (LUBA No. 97-048) is denied.

4.2 SECOND AND THIRD ASSIGNMENTS OF ERROR (LUBA NO. 97-048)

In the second and third assignments of error, petitioner contends that Metro's decision
was a quasi-judicial and not a legislative decision, at least insofar as the decision affects
petitioner's property, which, for purposes of the second and third assignments of error, means
its property in URSA 65. Accordingly, petitioner argues that it was entitled to the procedural
safeguards inherent in quasi-judicial decision-making, particularly the requirements that the
challenged decision contain adequate findings supported by substantial evidence. Petitioner
maintains that Metro failed to make adequate findings, supported by substantial evidence,
with respect to petitioner's property in URSA 65 and thus that Metro's decision must be
remanded.

Petitioner's argument begins, appropriately enough, by discussing the distinction

between quasi-judicial and legislative decisions drawn in Fasano v. Washington Co. Comm.,

264 Or 574, 581, 507 P2d 23 (1973), where the court held that quasi-judicial decisions are
distinguished by application of general rules or policies to specific individuals, interests or
situations, rather than to an open class of such individuals, interests or situations. That

distinction was refined in Strawberry Hill 4 Wheelers v. Benton Co. Bd. of Comm., 287 Or

591, 601 P2d 769 (1979) and subsequent cases into the following three-part query: (1)

whether the action is directed at a closely circumscribed factual situation or a relatively small

"?Metro failed to determine whether any lands in Washington County zoned AF-20 consist of lands
designated as marginal lands under ORS 197.247 (1991). See our discussion in section 1.5.2. It is possible, but
immaterial to this assignment of error, that all or some part of the portion of petitioner's property zoned AF-20
may be second priority land rather than fourth priority land.
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number of persons; (2) whether the decision is bound to apply preexisting criteria to concrete
facts; and (3) whether the process is bound to result in a decision. 1d. at 602-03; Neuberger
v. City of Portland, 288 Or 155, 603 P2d 771 (1979), reh'g den 288 Or 585, 607 P2d 722

(1980). The more definitely these queries are answered in the negative, the more likely it is

that the decision is legislative rather than quasi-judicial in nature. Casey Jones Well Drilling

v. City of Lowell, Or LUBA __ (LUBA Nos. 97-072/73, March 27, 1998), slip op 9.

Petitioner does not assert that the entire challenged decision is quasi-judicial, only
that part of it that affects its property. Petitioner cites Neuberger for the proposition that a
decision can consist of both legislative and quasi-judicial components. However, Neuberger
does not support that proposition. In that case, the court examined whether a decision
rezoning a 601-acre parcel at the request of its owners was quasi-judicial or legislative in
nature. The court noted that the city's decision involved policy-making, and commented that
both types of decision-making were involved in the decision, but ultimately concluded on the
whole that the decision was quasi-judicial in nature. Id. at 164, 166. Petitioner does not cite
any other authority, and we are not aware of any, for the proposition that a single decision
can be both a legislative and quasi-judicial decision. Absent compelling authority to the
contrary, we decline to announce that principle here.

Therefore, we consider whether, under the Strawberry Hill 4 Wheelers factors, the

challenged decision as a whole is quasi-judicial or legislative in nature. We conclude that it
is legislative. As Metro notes, the decision affects the comprehensive plans of 24 cities and
three counties, and designates 54 urban reserve areas that, except for their boundaries, are not
even property-specific. The decision is directed at a vast geographic area and a huge number
of factual variables, affecting hundreds of thousands of people. Moreover, the level of
factual inquiry required for the urban reserve process is relatively abstract. Accordingly, we
agree with Metro that the decision was not "directed at a closely circumscribed factual

situation or a small number of persons,” nor "bound to apply preexisting criteria to concrete
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facts."” Finally, it is not even clear that the process was bound to result in a decision, at
least a decision within any particular time frame, and certainly not with respect to any
individual piece of property. The urban reserve rule merely authorizes Metro to designate
urban reserves, it does not require it. OAR 660-021-0020. Although ORS 195.145(2) grants
LCDC the authority to require Metro to adopt urban reserves under particular circumstances,
it is not apparent on this record that LCDC did so.

Because the challenged decision was legislative in character, Metro was not obliged
to adopt findings, supported by substantial evidence, with respect to petitioners' property, and
the lack of such findings is not a basis for reversal or remand.” To the extent petitioner
argues that the decision to exclude its parcel in URSA 65 from urban reserves is not
supported by an adequate factual base, the record shows that petitioner's parcel in URSA 65
is resource land in active farm use, and that no basis exists to include it in urban reserves
under Subsection 3 or 4.

The second and third assignments of error (97-048) are denied.

4.3 FOURTH ASSIGNMENT OF ERROR (LUBA NO. 97-048)

Petitioner argues that Metro erred in excluding petitioner's property in URSA 55,
known as the Molt property, from designation as urban reserves, without making findings
supported by substantial evidence. Petitioner relies in part on its argument in the second and

third assignments of error that Metro's decision was a quasi-judicial decision with respect to

"petitioner cites to Smullin v. Jackson County, 8 Or LUBA 139 (1983) as an example of a decision
affecting a number of properties over a large geographic area that this Board held to be quasi-judicial rather
than legislative. However, the facts in Smullin are distinguishable the facts here. Smullin involved a decision
rezoning to EFU a number of parcels in the county, in which the county conducted a parcel-by-parcel inquiry,
applying relevant criteria to each particular parcel. Despite the geographic scope of the decision and other
indicia of legislative action, we held that, in balance, the decision was quasi-judicial rather than legislative,
primarily because of the county's application of criteria to each individual parcel. But see 8 Or LUBA at 150-
51, Bagg, concurring, (disagreeing that the decision was quasi-judicial).

"As explained in section 3.2.2, Subsection 5 of the urban reserve rule does not require findings with
respect to land not included in urban reserves.
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petitioner's property, and thus subject to the requirement to make findings supported by
substantial evidence.

However, petitioner argues in the alternative that even if Metro's decision was a
legislative decision, the record lacks an adequate factual base to support Metro's exclusion of
the Molt property. According to petitioner, the Molt property was partially included in
URSA 55 throughout most of the proceedings below. However, in the final weeks leading
up to the challenged decision, the boundaries of URSA 55 were redrawn to exclude the Molt
property. Petitioner states that it can find no evidence in the record whatsoever explaining
why its property was excluded from URSA 55 and thus not designated, and submits,
therefore, that the decision with respect to the Molt property lacks an adequate factual base.

Metro responds that, as initially established, the boundaries of all URSAs were not
based on and did not follow property or tax lot lines. Metro explains that, in response to a
request by the Metro presiding officer, in February 1997 Metro staff prepared new URSA
maps whose boundaries were redrawn to correspond to tax lot boundary lines. Metro states
that during this process, the boundaries of a number of URSAS, including URSA 55, were
redrawn to exclude parcels, like the Molt property, that are zoned EFU, partially within the
URSA boundaries, and not subject to any Subsection 4 specific land need. It was these tax
lot-specific maps, Metro explains, that formed the basis for the ultimate Council decision to
designate urban reserve areas. Metro argues that the Molt property, like other EFU lands not
subject to the exceptions at OAR 660-021-0030(4), are "fourth priority” lands pursuant to
OAR 660-021-0030(3)(d), and that Metro chose not to, and did not need to, designate any
"fourth priority” lands. Metro attaches to its brief minutes of Metro Council meetings where
the tax lot-specific maps were introduced and discussed, and also attaches several examples
of EFU lands that were excluded as part of the boundary redrawing process to demonstrate
that, contrary to petitioner's suggestion, Metro did not single out petitioner in excluding the

Molt property from urban reserve areas. Metro submits that its decision to exclude the Molt
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property and similar "fourth priority" EFU lands partially within URSA boundaries is
supported by an adequate factual base. We agree.

The fourth assignment of error (LUBA No. 97-048) is denied.

Group 5
(LUBA No. 97-052)
INTRODUCTION

In LUBA No. 97-052, the City of Lake Oswego and the City of West Linn (the cities)
challenge Metro's decision to designate urban reserves, with particular emphasis in the fifth
through ninth assignments of error in the cities' combined petition for review on Metro's
designation of URSAs 30, 31, 32, 33 and 34 in the Stafford triangle.” Intervenor-petitioner
Clackamas County filed a brief adopting the cities' arguments that Metro improperly applied
the urban reserve rule in designating URSAs 31, 32 and 33. Intervenors-respondent Halton
filed a brief responding to the cities' assignments of error with respect to URSAs 30, 31, 32,
33 and 34.

5.1 FIFTH ASSIGNMENT OF ERROR (CITIES)

The cities argue that Metro violated the Goal 2 coordination requirement and the
similar provisions of ORS 197.015(1) and 268.325, and OAR 660-021-020 by failing to
consider the needs of local governments affected by the designation of URSAs 30, 31, 32,
33, and 34 as urban reserves.”® The cities note that ORS 197.015(5) describes what is

required for a comprehensive plan to be coordinated:

"The cities' first, second, third, and fourth assignments of error incorporate respectively the entirety of the
first, sixth, fourth and fifth assignments of error in the combined petitions for review in LUBA Nos. 97-
050/053/057. The cities make no particularized argument under the first through fourth assignments of error,
and we do not address them separately.

"®OAR 660-021-0020 provides in relevant part:
"Cities and counties cooperatively, and [Metro] for the Portland Metropolitan area urban

growth boundary, are authorized to designate urban reserve areas under the requirements of
this rule, in coordination with special districts listed in OAR 660-021-0050(2) and other
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"A [comprehensive] plan is 'coordinated’ when the needs of all levels of
governments, semipublic and private agencies and the citizens of Oregon have
been considered and accommodated as much as possible.” (Emphasis added).

In Rajneesh v. Wasco County, 13 Or LUBA 202, 209-211 (1985), LUBA held that

the statutory coordination obligation requires that the local government (1) exchange
information with affected governmental units, or at least invite such an exchange, and (2) use
the information to balance the needs of all governmental units as well as the needs of
citizens. Further, this Board has held that the Goal 2 coordination provision requires a local
government to adopt specific findings that respond to an affected agency's concerns. ONRC

v. City of Seaside, 29 Or LUBA 39, 56 (1995). The cities concede that Metro “exchanged

information" with affected governments, including the cities, but argue that Metro responded
only generally to one issue the cities raised, the cost of providing services to the Stafford
triangle URSAs, and failed to respond at all to another concern: the impact of urbanizing
those URSAS on the cities' livability.

Intervenor-respondent Halton responds that Metro satisfied its coordination
responsibility when it sought and considered the cities' comments, and that nothing in Goal 2
or elsewhere requires Metro to accede to the cities' requests, or provide the cities with veto

power over urban reserves affecting them. Long v. Marion County, 26 Or LUBA 132, 134-

35 (1993). Further, Halton argues that Metro responded, at least generally, to the cities'
concern regarding the cost of services, and that nothing requires Metro to respond to such
concerns with any particular degree of detail. With regard to livability, Halton argues that
Metro made general findings for all URSAs to the effect that designation of urban reserves
will not impair livability but will actually increase it over the planning horizon by providing
opportunities to live and work in a planned urban environment, reduce traffic congestion, and

offer other benefits of planned urbanization. Halton also suggests that Metro is required to

affected local governments, including neighboring cities within two miles of the urban
growth boundary." (Emphasis added).
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respond only to legitimate concerns related to application of the urban reserve rule or other
standards, and argues that to the extent the cities' livability concerns are merely local
aversion to accommodating newcomers or growth, that is not a concern to which Metro need
respond.

We agree with Halton that Metro responded generally to the cities' concerns
regarding the cost of services, and that that response is adequate to satisfy the coordination
requirement in both Goal 2 and the urban reserve rule. The cities' brief does not describe the
cities' livability concerns, but merely provides a string of cites to the record. A review of
those record cites reveals only a general aversion to local growth and its perceived negative
consequences that is not directed at any substantive criteria of the urban reserve process. We
agree with Halton that Metro's findings need not respond to or accommaodate such concerns.

The fifth assignment of error (LUBA No. 97-052) is denied.

5.2 SIXTH ASSIGNMENT OF ERROR (CITIES)

The cities contend that Metro failed to address, with respect to all URSAs, and in
particular to URSAs 30-34, the criteria for exceptions in Goal 2 and in ORS 197.732, as
required by OAR 660-021-0030(2). In section 1.4.2.1, we addressed an identical argument
advanced by petitioners in LUBA Nos. 97-050/053/057, and determined that Metro had
failed to demonstrate compliance with exceptions criteria (ii) of the Subsection 2 exceptions
criteria. That determination also resolves the cities' sixth assignment of error.

This assignment of error is sustained.

5.3 SEVENTH ASSIGNMENT OF ERROR (CITIES)

Metro justified inclusion of URSA 31 under Subsection 4(a) on three alternative
bases: (1) to provide the additional 352 to 480 acres the City of Lake Oswego needs to
comply with the requirements of Goal 10, the Metropolitan Housing Rule (OAR chapter 660,
division 7) and ORS 197.303 with respect to affordable housing; (2) to allow the City of

Lake Oswego to accommodate its share of the region's growth consistently with the
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requirements of the UGM Functional Plan; and (3) to improve an unfavorable jobs/housing
ratio with respect to affordable housing. Each alternative basis is premised on Metro's
findings (1) that Lake Oswego is largely built-out, with relatively little vacant or
redevelopable land, and (2) that Lake Oswego suffers particularly from a lack of affordable
housing because its housing inventory is more expensive than other cities in the region.
Because the wage level of jobs within the city is relatively low, the result, Metro finds, is that
people who work in Lake Oswego generally cannot afford to live there. The cities argue that
each of Metro's three alternative bases misconstrues the applicable law, is not supported by
substantial evidence, and fatally conflicts with contrary interpretations elsewhere in the

decision.

53.1 Goal 10
With respect to Goal 10 and related affordable housing provisions, the challenged

decision states:

"The City of Lake Oswego does not have adequate opportunities to supply
appropriate amounts of affordable or needed housing to the City or the Metro
areas. See generally, Report of Leland Consulting. To meet a fair share of
affordable and moderate income requirements over the planning horizon [i.e.
to the year 2015], Lake Oswego must have a minimum of 352 to 480 acres of
land suitable (buildable) for affordable and moderate housing in addition to its
current inventory. Moreover, Lake Oswego requires approximately 628 acres
of land suitable for affordable and moderate housing in addition to its current
inventory by the year 2040. ***" Jt App A 61 (emphasis in original).

After discussing the difficulty of meeting the need for affordable housing by infill and

redevelopment within the city, the decision goes on to find:

"URSA 31 supplies a minimum of 414 buildable acres that can help to satisfy
the special affordability need. While the City may not wish to concentrate
affordable housing in one place, URSA 31 provides a large enough number of
buildable acres to enable master planning which can provide a mix and range
of housing opportunities with a significant number of affordable housing units
*** URSA 31 is composed of larger lots which are owned by a relatively
few number of property owners. This situation makes it uniquely capable of
planning and building a mixed use 2040 community, that can include
significant amounts of affordable housing. * * *" Jt App A 62-63.
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The cities argue first that Metro's conclusion that Lake Oswego needs additional
acreage to comply with Goal 10 is essentially a collateral attack against the city's
acknowledged comprehensive plan. The cities contend that Lake Oswego's plan is
acknowledged to comply with Goal 10 and associated rules as a matter of law, and thus the
"need" to provide affordable housing does not exist, as a matter of law. Second, the cities
argue that Metro selectively applied the affordable housing "need"” solely to Lake Oswego,
rather than examining the region as a whole for potential affordable housing issues,
determining each jurisdiction's "fair share" of affordable housing, assigning that share to
each jurisdiction, and making urban reserve decisions accordingly. Third, the cities argue
that, assuming Lake Oswego does need to add additional acreage for affordable housing,
Metro has not demonstrated that the 615 acres of resource land in URSA 31 are necessary to
supply that land, given that it also designated 121 acres of exception land in URSA 31 as
well as over 600 buildable acres in URSAs 30, 32, 33 and 34, most of which consist of
higher priority exception lands. Finally, the cities argue that, assuming Lake Oswego needs
additional land for affordable housing, Metro erred in not conditioning designation of URSA
31 to require that affordable housing is actually built.

With respect to the cities' first argument, we agree with Halton that it is appropriate
for Metro to anticipate goal compliance problems beyond the planning period of any
comprehensive plan, and that doing so does not constitute a collateral attack on Lake
Oswego's acknowledged comprehensive plan.

With respect to the cities' second argument, Halton responds that RUGGO Obijective
17 requires Metro to adopt a "fair share" strategy for "meeting the housing needs of the urban

population in cities and counties based on a subregional analysis * * *[.]" (Emphasis added).

Halton submits that, as required by Objective 17, Metro performed a subregional analysis,
determined Lake Oswego's "fair share” and accordingly made urban reserve decisions that

allows Lake Oswego to assume responsibility for its share. The difficulty with Halton's
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1 argument is that Metro did not apply Objective 17 in designating URSA 31 under Subsection
2  4(a). Halton cites to no evidence that Metro has adopted a "fair share strategy" or conducted
3 asubregional analysis for any part of the metro region to determine fair shares of affordable
4 housing. Instead, the challenged decision relies on a report submitted by Halton's consultant,
5  which is apparently focused on the lack of affordable housing in Lake Oswego.”” Halton is
6 incorrect that Objective 17 provides support for Metro's designation of resource lands in
7 URSAZ3L.
8 Notwithstanding, we agree with Halton's larger point that the anticipated inability of a
9 jurisdiction to provide affordable housing may constitute a "[s]pecific type[] of identified
10 land need" under Subsection 4(a). The difficulties of ascertaining Lake Oswego's "fair
11  share" aside, Metro has determined that, given Lake Oswego's inability to provide affordable
12 housing, a "need" for an amount of additional lands exists in the Lake Oswego area, in the
13  range of 460 to 628 acres by the year 2040. Arguably, that determination is sufficient to
14  identify the type and extent of the Subsection 4(a) "need." However, as the cities' third
15 argument suggests, Metro has ignored the specific inquiry framed by Subsection 4(a):
16  whether higher priority lands in the area can reasonably accommodate that need. As
17  described in section 1.6 above, designation of lower priority lands under Subsection 4(a) and
18  exceptions criterion (ii) requires a determination that higher priority lands, including studied
19 and unstudied exception lands and other lands higher in priority than the land under
20  consideration, cannot reasonably accommodate the Subsection 4(a) need. As the cities point
21  out, Metro designated 121 acres of exception land in URSA 31 and over 600 buildable acres
22 in URSAs 30, 32, 33 and 34, most of which are exception lands. Further, there appear to be

""The parties have not identified the location of the Leland Consulting Report in the 11,000 page record,
but we surmise that it is the document at CM 4/974-80. If so, the report is clearly not a subregional analysis of
affordable housing needs for various jurisdictions or a determination of "fair shares" for those jurisdictions.
See CM 4/978, n 6 (the Report's assessment of need "does not impose a fair share of the need in Clackamas
County generally[.]")
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a large number of unstudied exception areas in the Stafford triangle, particularly on the east
side, that could potentially be included to help accommodate the identified need. Unlike
Metro's application of Subsection 4(a) in the Hillsboro subregion, the challenged findings
contain no evaluation of whether higher priority lands in the Stafford triangle area can
reasonably accommaodate the identified need.

Halton responds that the resource land in URSA 31 is particularly well suited to
meeting Lake Oswego's need for affordable housing because (1) it is relatively close to Lake
Oswego, and (2) it consists mostly of larger parcels of undeveloped land suitable for master
planning and hence development at the densities recommended by the 2040 Concept, which
contains density and mixed-use requirements that facilitate the development of affordable
housing. According to Halton, URSAs 30, 32, 33 and 34 are not individually as large as
URSA 31 and the exception lands within those URSAs tend to be parcelized and partially
developed and hence less capable of master planning. Further, Halton notes that URSA 30 is
adjacent to the City of West Linn, while URSA 34 is adjacent to the City of Tualatin, and
that both are further from Lake Oswego than URSA 31.

We repeat that the inquiry under Subsection 4(a) is not whether a particular lower
priority site is more suitable in some respects than alternative higher priority lands, but
whether those higher priority lands, considered individually or cumulatively, are adequate to
reasonably accommodate the identified Subsection 4(a) need. Further, we reemphasize that
Subsection 4(a) requires that the local government justify the extent of lower priority lands it
includes in urban reserves, and not assume that all resource lands within an URSA can be
included because a need is demonstrated to include some resource lands. Metro has not
conducted an alternative sites analysis, as required by Subsections 4(a) and exceptions
criterion (ii), and adopted findings, as required by Subsection 5, demonstrating that higher
priority lands cannot reasonably accommodate the need for affordable housing. Further,

even assuming higher priority lands cannot completely meet that need, Metro has not
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justified the inclusion of every acre of resource land in URSA 31. Even assuming Halton is
correct that the provision of affordable housing is correlated with master planning, large
vacant parcels, and implementation of the 2040 Concept to some degree, Halton has not
demonstrated that higher priority lands in the Stafford triangle area are incapable of
implementing the 2040 Concept and thus cannot reasonably accommodate all or some part of
the identified need for affordable housing.

Finally, with respect to the cities' fourth argument, that Metro failed to condition
inclusion of resource land in URSA 31 on the provision of affordable housing, Halton
responds that the master planning provisions imposed for major UGB amendments involving
urban reserves requires a plan showing compliance with the 2040 Concept. Under Metro's
code, that plan must demonstrate "how residential developments will include, without public
subsidy, housing affordable to households with incomes at or below area median incomes for
home ownership and at or below 80% of area median incomes for rental as defined by the
U[nited] S[tates] Department of Housing and Urban Development for the adjacent urban
jurisdiction.” Jt App A 12 (amendments to MC 3.01.012(e)(6)). Halton submits that these
provisions suffice to ensure that, when lands in any urban reserves including URSA 31 are
urbanized, affordable housing will be required.

However, it is not clear to us that these provisions adequately ensure that lands in
URSA 31 will be urbanized consistently with the specific need that justified their inclusion in
urban reserves. For one thing, the section of MC 3.01.012(e) quoted above merely requires
that the plan "include™ affordable housing, with no discernable requirements to ensure that
any significant amount of affordable housing will be built. Further, the requirements of MC
3.01.012(e), including the affordable housing provisions, apply only to legislative or major
amendments of the UGB, and do not appear to apply to minor UGB amendments, which are
governed by separate criteria at MC 3.01.035 that do not contain affordable housing

provisions. Accordingly, Metro's findings are not sufficient to ensure that lands included
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pursuant to the Subsection 4(a) "affordable housing™ need will be urbanized consistently with
that need.

This subassignment of error is sustained, in part.

5.3.2 Regional Growth

Alternatively, Metro justified the inclusion of resource lands in URSA 31, 32 and 33
on the basis of a Subsection 4(a) land need to "meet Lake Oswego's requirements to
accommodate its share of growth consistent with the [UGM] Functional Plan." Jt App A 63.
Metro's findings do not specify Lake Oswego's share of growth under the UGM Functional
Plan, or what percentage of that growth it expects Lake Oswego will not be able to
accommodate within the UGB and thus what amount of land must be included in urban
reserves to make up the difference. The cities note that Lake Oswego was not required to
demonstrate compliance with the UGM Functional Plan until November 1998, and argue that
Metro's assumption that Lake Oswego will fail to comply with the UGM Functional Plan's
requirements to increase capacity within the UGB is, at best, premature.

Halton responds that Metro could not wait until November 1998 to determine if Lake
Oswego could demonstrate compliance with the UGM Functional Plan, and that, given
historic resistance in Lake Oswego to increased density, it was reasonable for Metro to
assume that Lake Oswego would not be able to meet its capacity targets, and thus some
additional land outside the UGB would be necessary for that purpose.

We agree with the cities to the extent that, if Metro expects that Lake Oswego will
fail to comply with the UGM Functional Plan and thus that additional lands must be included
under Subsection 4(a) to make up the difference, Metro must make some effort to quantify
the shortfall and thus the amount of additional lands that are needed. Because Metro never
determined the size of the Subsection 4(a) land need, we cannot tell whether Metro's
inclusion of all the resource lands in URSAs 31, 32 and 33 included more lower priority

lands than were necessary to accommodate that need. In addition, and perhaps more
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importantly, Metro failed to conduct an alternative sites analysis demonstrating that higher
priority lands in the Stafford triangle area cannot reasonably accommodate the identified land
need.

This subassignment of error is sustained, in part.

5.3.3 Jobs/Housing Imbalance

As a final alternative, Metro included the 615 acres of resource land in URSA 31
pursuant to the Subsection 4(a) jobs/housing exception, in order to improve an unfavorable
jobs/housing ratio with respect to affordable housing. As the challenged decision notes,
Metro's application of the jobs/housing exception to address affordable housing is unusual
because the "imbalance” is not between jobs and housing, but rather between jobs with
wages that enable workers to afford housing in a given area and jobs with wages that do not.
Accordingly, although the area immediately around URSA 31 is housing rich and jobs poor,
Metro did not apply the jobs/housing exception to add employment lands to redress that
imbalance. Instead, it applied the jobs/housing exception to add additional housing lands in
order to increase the supply of affordable housing, thus allowing relatively low-wage
workers in the area to live there rather than commute from other areas. For clarity, we follow
the cities in referring to Metro's application of Subsection 4(a) in this respect as the

“jobs/affordable housing" exception.”®

"®The cities do not directly question whether Metro's concept of the "jobs/affordable housing" exception is
consistent with Subsection 4(a). As noted elsewhere, a primary purpose of the Subsection 4(a) jobs/housing
exception is to reduce VMTs by locating jobs near housing, and vice versa. Metro's "jobs/affordable housing"
exception arguably serves this purpose by attempting to increase the supply of housing that workers in the Lake
Oswego area can afford to own. However, we noted in section 5.3.1 above that neither the 2040 Growth
Concept nor the challenged decision appears to require that any particular amount of affordable housing be
built in newly urbanized areas. Absent some requirement mandating a significant amount of affordable
housing, it is possible that most of the actual housing built in the Stafford triangle reserves will follow the
prevailing pattern in the area of expensive homes unaffordable to local workers. In other words, it is possible
that most of the wage earners in these newly urbanized areas will commute to Portland, Hillsboro or other high-
wage employment centers, further exacerbating the existing housing-rich jobs/housing imbalance and more
than offset any reduction in VMTs from local housing for local low-wage workers. 1f so, we question whether
Metro's concept of the "jobs/affordable housing exception™ is consistent with Subsection 4(a).
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1 In the challenged decision, Metro describes its analysis under the jobs/affordable

2  housing exception:

3 "To evaluate this issue, data was taken from a six-mile radius which included
4 the regional centers of Oregon City, Washington Square, Milwaukie, and
5 includes a population greater than 100,000. A three-mile radius was also
6 created linked to the Lake Oswego town center. Both radii centered on the
7 intersection of Stafford and Rosemont Roads [outside the UGB near URSA
8 31] ***. The three-mile radius was used to evaluate subregional need as a

9 subset of the regional centers to determine particular subregional needs ties to

10 the Lake Oswego town center. Employment within this area was enumerated,
11 and the average wage for each Standard Industrial Classification was used.
12 Income and household trends estimates for the three and six mile radii and the
13 City of Lake Oswego were obtained and compared with the wage data and
14 housing cost data.
15 "In employment, a six-mile radius shows that the average wage for area jobs
16 is approximately $27,000. Approximately 45 percent, or 66,000 jobs fall
17 below the average wage. A current count of transportation analysis zones in
18 the six-mile radius indicates a ratio of 1.46 jobs per household. Using this
19 ratio for a guide, approximately 78% of the jobholders could not afford to live
20 in Lake Oswego. * **" Jt App A 66 (footnote omitted).

21  The decision goes on to describe the results of its analysis under the three-mile radius, which
22  extends only to the Lake Oswego town center and shows an even larger jobs/affordable

23 housing "imbalance." The decision then concludes:

24 "Given the regional and subregional need to achieve affordable housing * * *,

25 URSA 31 is a logical addition to the Lake Oswego town center and the

26 affected regional centers' land base. URSA 31 can be master planned at far

27 higher densities than current Lake Oswego zoning, thus allowing * * *

28 provision of housing within prevailing wage levels. There is a subregional

29 need for housing which can be priced to meet subregional employee needs—

30 without a land base distinct from its current high-priced inventory, this need

31 will not be met in Lake Oswego." Jt App A 67 (footnote omitted).

32 The cities argue that Metro misconstrued Subsection 4(a) in a number of respects,

33 principally because Metro provides no explanation why higher priority lands within the "area
34  of at least 100,000 population,” or within the Stafford triangle for that matter, cannot
35  reasonably accommodate or meet the alleged jobs/affordable housing imbalance. In addition,

36  the cities note that Metro's application of the jobs/affordable housing exception to URSA 31
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1 is at odds with its application of the same exception in the Hillsboro subregion, where the
2  "area of at least 100,000 population” corresponded more or less with the boundaries of a
3  defined regional center rather than an arbitrary six-mile radius, and where Metro applied a
4  straight jobs to housing comparison without taking into consideration, in fact refusing to
5 consider, the impact of wages and affordable housing. The cities submit that Metro cannot
6 have it both ways, and that Subsection 4(a) must be applied consistently across the metro
7  region to avoid turning the jobs/housing exception into "a vehicle for property owners to
8 cook the books to justify inclusion of their own particular properties.” Petition for Review
9 (LUBA No. 97-052) 109.
10 Halton responds, and we agree, that Subsection 4(a) allows Metro to consider
11  jobs/housing ratios for areas of at least 100,000 population "served by one or more regional
12 centers,” which implies that the boundaries of the study area need not correspond to the
13 boundaries of the regional centers.”” We also see no necessary inconsistency in examining
14  wages and affordability as part of the jobs/housing exception in one subregion but not in
15 another. However, we agree with the cities that Metro misapplied the jobs/housing exception
16  in several other respects. First, we see no basis in Subsection 4(a) to conduct an analysis of
17  an area with less than 100,000 population, i.e. the three-mile radius extending only to the
18  Lake Oswego. The terms of Subsection 4(a) require that the unit of analysis is an "area of at
19  least 100,000 population.” While the rule may give Metro some flexibility in defining the
20  boundaries of that study area, it cannot designate lower priority lands under Subsection 4(a)
21  using a study area that does not conform to that provision.

However, we question whether choosing an arbitrary geographic point (which just happens to be near the
area of resource lands under consideration) as the center of a study area with a six-mile radius is consistent with
the jobs/housing exception. Subsection 4(a) speaks of areas "served by regional centers," which implies urban
areas within the UGB. The particular study area chosen here is centered on a geographic point outside the
UGB and apparently takes in a vast amount of rural land in Clackamas and Washington County. The
boundaries of the study area may not need to correspond with regional center boundaries or any particular
geopolitical or administrative boundaries, but meaningful assessment of the ratio between jobs and housing
would seem to require a focus on urbanized areas within the UGB.
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Second, the six-mile radius that delimits the "area of at least 100,000 population"
represents a vast urbanized and semi-urban area including parts of the cities of West Linn,
Oregon City, Gladstone, Milwaukie, southwest Portland, Tigard, Tualatin and Wilsonville.
The issue under Subsection 4(a) is whether that area as a whole has a jobs/affordable housing
imbalance, that is, whether the number of jobs within the area supports wages enabling
workers to afford housing within the area. Accordingly, that 78% of jobholders in the area
cannot afford to live in Lake Oswego says nothing about whether enough jobs with sufficient
wages exist in the area as a whole to allow workers to live in that area.

Third, and perhaps most importantly, even assuming that Metro has demonstrated a
jobs/affordable housing imbalance in the area, Metro failed to conduct an alternative sites
analysis to demonstrate that higher priority lands in the area (which would presumably
include lands outside the Stafford triangle) cannot reasonably accommodate the identified
need.

This subassignment of error is sustained.

The seventh assignment of error (LUBA No. 97-052) is sustained in part.

5.4 EIGHTH ASSIGNMENT OF ERROR (CITIES)

The cities contend that Metro's findings regarding the cost and feasibility of public
facilities and services to URSA 31 are not supported by substantial evidence in the record, in
light of the fact that Metro's decision also designates URSAs 32, 33 and 34 as urban reserves.
We understand the cities to argue that the URS Greiner study of utility service to URSA 31
that Metro relies upon assumed service only to URSA 31, without considering the collective
impact of servicing other URSAs that were ultimately designated. The cities submit that
Metro's findings regarding the costs of serving URSA 31 with utilities is not supported by
substantial evidence, because no reasonable person would rely on evidence of utility costs
specific to only one URSA in isolation, when designating several URSASs in the same area

that, presumably, will have common utility services.
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Halton responds that Metro relied upon a separate study, the KCM study, to assess
the costs of utility service to the Stafford triangle as a whole, and that the URS Greiner study
focused on URSA 31 in response to the cities' objections below regarding the cost of service
to URSA 31. We agree with Halton that the KCM study provides an adequate factual base
for Metro's conclusions regarding the cost of utility service to URSAs in the Stafford
triangle, including URSA 31.

The eighth assignment of error (LUBA No. 97-052) is denied.

55 NINTH ASSIGNMENT OF ERROR (CITIES)

The cities argue that Metro erred in adding 67 acres to URSA 30, which increased the
size of URSA 30 from 139 acres to 206 acres, without studying those 67 acres for suitability
under Subsection 2. Further, the cities argue that much of the acreage added to URSA 30 is
outside the West Linn watershed, making those areas more difficult to serve, and also consist
of slopes steeper than 25 percent.

Metro explains that when the boundaries of all URSAs were adjusted to reflect tax lot
boundaries in February 1997, the 67 acres were added to "round out” URSA 30. Metro's
Response Brief (LUBA N097-052) 23. Metro concedes that some of the lands added at this
stage consist of slopes steeper than 25 percent, and thus violate Metro's own RUGGOs, but
argues that its error in doing so was harmless, because those steep areas can be protected or
selected out when making future UGB amendments.

We determined in section 1.7.5 that the urban reserve rule requires that all lands
included in urban reserves be studied and found suitable under the Subsection 2 criteria. We
agree with petitioners that Metro erred in including the 67 acres without studying the
suitability of those lands.

The ninth assignment of error (LUBA No. 97-052) is sustained.

Group 6
(LUBA No. 97-054; Cross-Petitioner Heritage Homes)
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INTRODUCTION

Group 6 includes the petition for review filed by Halton in LUBA No. 97-054 and
that of cross-petitioner Heritage Homes (Heritage), both of which challenge that aspect of
Metro's decision establishing the "First Tier Concept" and designating certain urban reserve
areas as "First Tier" areas. In addition, in this section we address the City of Hillsboro's
fourth and fifth assignments of error.

The challenged aspect of the decision (1) designates certain urban reserve areas as
"First Tier" reserves; (2) defines "First Tier Urban Reserves” in MC 3.01.010 as "reserves to
be first urbanized because they can be most-effectively provided with urban services"; and
(3) requires, in MC 3.01.012(d), that First Tier reserves "shall be included" in the Metro
UGB prior to other areas or lands when the urban growth boundary is expanded.

Metro's response is limited to an argument that all assignments of error directed at the
First Tier provisions of the challenged decision are moot as a result of Metro's subsequent
decision, in September 1998, to amend MC 3.01.012(d). Metro makes no argument with
respect to the merits of those assignments of error and, at oral argument, essentially conceded
those merits. Accordingly, we first address Metro's mootness defense.

The challenged decision adopts MC 3.01.012(d), which provided that First Tier urban
reserves "shall be included” within the UGB prior to other lands unless a special land need is
identified. Metro explains that in September 1998 the Metro Council adopted Ordinance 98-

772B, which among other provisions amended the text of MC 3.01.012(d) as follows:

"First tier urban reserves shall be [included] considered for inclusion in the
Metro Urban Growth Boundary prior to other urban reserves unless a special
land need is identified which cannot be reasonably accommodated on first tier
urban reserves." (bracketed text deleted; underlined text added).

Metro argues that the gravamen of the assignments of error directed at the First Tier
provisions is that, on various grounds, Metro erred in requiring that First Tier urban reserves

be included in the metro UGB prior to other lands. According to Metro, the subsequent
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amendment to MC 3.01.012(d) eliminates that requirement, and replaces it with an "internal
policy guideline” that simply requires Metro to "consider” inclusion of First Tier urban
reserves before considering the inclusion of other lands. Metro submits that the amendment
to MC 3.01.012(d) moots those assignments of error directed at MC 3.01.012(d).

In addition, at oral argument, Metro recognized that some of the assignments of error
are directed not at MC 3.01.012(d), but also at the evidentiary, procedural and legal basis for
adopting the First Tier map and the First Tier definition. At oral argument, Metro contended
that, although its September 1998 decision did not readopt that map, or modify the First Tier
definition, the decision record of that proceeding contains the evidence and public
participation necessary to remedy any defects in the prior record and proceeding. Metro
submits that any deficiency in the challenged decision is remedied by the record of the
September 1998 decision, and thus those assignments of error directed at the First Tier map
and definition are also moot.

We agree with Hillsboro and Halton that the September 1998 amendment to MC
3.01.012(d) does not moot any of the First Tier assignments of error. With respect to the
challenges to the First Tier map and definition, Metro provides no authority for the
proposition that the record of a separate, subsequent decision can remedy the conceded
evidentiary and legal deficiencies of a prior record and decision, and we are aware of none.
With respect to the amendments to MC 3.01.012(d), we agree with Halton that its challenges
to MC 3.01.012(d) are concerned with the priority granted to First Tier reserves by either
version of MC 3.01.012(d), whether that priority is one of inclusion or merely consideration
for inclusion. For these reasons, adoption of Ordinance 98-772B does not moot any of the

assignments of error addressed below.

6.1  FIRST ASSIGNMENT OF ERROR (HALTON)
FOURTH ASSIGNMENT OF ERROR (HILLSBORO)
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Both Halton and Hillsboro argue that the First Tier concept itself violates Goal 14 and
Metro's acknowledged code and RUGGOs because it creates a single threshold standard for
UGB amendments based on the economic provision of urban services, essentially Goal 14,
factor 3, rather than basing those decisions on consideration and balancing of all of the Goal
14 locational factors.

At oral argument, Metro responded to the effect that in amending the UGB it would
apply the First Tier concept in accordance with Goal 14 by evaluating First Tier urban
reserves under all of the Goal 14 locational factors. However, we agree with both petitioners
that the First Tier concept of assigning priority, even priority of consideration, to certain
reserves based solely on cost-effectiveness rather than consideration of all the Goal 14
locational factors is inconsistent with Goal 14. It may be permissible for Metro to assign
priority or "First Tier" status to certain urban reserves after consideration of all of the Goal
14 factors, but doing so prior to consideration of all the Goal 14 factors means that the
reserves first considered and thus most likely to be brought into the metro UGB will be
weighted in favor of one Goal 14 factor, which violates the balancing of factors that is
fundamental to Goal 14.

The first assignment of error (LUBA No. 97-054) and the fourth assignment of error
(LUBA No. 97-063) are sustained.

6.2 REMAINING ASSIGNMENTS OF ERROR (LUBA NO. 97-054 AND 97-063)
Halton's second through fifth assignments of error in LUBA No. 97-054, Hillsboro's
fifth assignment of error in LUBA No. 97-063, and cross-petitioner Heritage's first through
fourth assignments of error all address alternative grounds for reversing or remanding the
First Tier concept. Our determination in section 6.1 that the First Tier concept as
implemented by Metro violates Goal 14 makes it unnecessary to address those alternative

challenges.
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CONCLUSION

Metro requests that, if the challenged decision is remanded, that this Board uphold
the severance clause that is part of the decision, and sever all parts or designations of the
decision that were not challenged or were sustained on appeal, so that those parts or
designations may remain in effect.

We question whether we have authority to make determinations with respect to
aspects of a decision that were not challenged or raised on appeal. Even if we do, we would

decline to exercise it here, because some of the bases for remands we have sustained are so

© 00 ~N o o~ w N

general or pervasive that we would find it difficult to determine the precise boundaries of the

parts or designations of the decision have not been affected by our remand.®

[EY
o

Metro's decision is remanded. !

-
-

®However, we know of nothing prohibiting Metro from determining, on remand, what aspects or
designations of the decision were not affected by the remand and thus which may be severed from the
proceedings on remand by virtue of the severance clause.

81The 77-day period within which the Board was required to make a final decision in this consolidated
appeal expired October 25, 1998. Pursuant to ORS 197.840(1)(d), the Board hereby grants a continuance for
the intervening period between October 25, 1998, and the date of this opinion, and makes the following
findings pursuant to 197.840(2):

1. The Board finds that the complexity of this consolidated appeal, including the
number of the parties, the enormous size of the record, and the existence of novel
questions of fact or law, make it unreasonable to expect adequate briefing, argument
and consideration of the issues within the 77-day time limit.

2. The Board finds that failure to grant the continuance in this proceeding would have
resulted in a miscarriage of justice, because the complexity of the facts, issues and
the law in this case required a considerable amount of additional time for all parties
to brief their positions, to resolve preliminary motions, and to prepare for oral
argument. The Board's failure to grant additional time both for the parties and its
own consideration would have prejudiced the substantial rights of many parties to a
full and fair hearing.

3. The ends of justice served by granting the continuance outweigh the best interest of
the public and the parties in having a decision within 77 days.
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