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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

KURAHASHI PARTNERS,
Petitioner,

VS

CITY OF BEAVERTON,
Respondent,

and

POLY GON NORTHWEST COMPANY,
I nter venor-Respondent.

LUBA No. 2003-208

FINAL OPINION
AND ORDER

Apped from City of Beaverton.

William C. Cox and Gary P. Shepherd, Portland, filed the petition for review. Gary P.
Shepherd argued on behdf of petitioner.

Alan A. Rappleyea, City Attorney, filed a response brief and argued on behaf of
respondent.

Dana L. Krawczuk, Portland, filed a response brief. With her on the brief was Bal Janik
LLP. Jack Orchard argued on behalf of intervenor-respondent.

BRIGGS, Board Member; HOLSTUN, Board Chair; BASSHAM, Board Member,
participated in the decison.

AFFIRMED 04/30/2004

You are entitled to judicid review of this Order. Judicid review is governed by the
provisions of ORS 197.850.
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Opinion by Briggs.
NATURE OF THE DECISION

Petitioner appeds a city planning commisson decison gpproving a modification to a
previoudy approved preliminary subdivison plat.
REPLY BRIEF

Petitioner moves to file a five-page reply brief to address respondents arguments that (1)
petitioner waived the issue that forms the basis for petitioner’s apped, and (2) the city did not err in
accepting and gpproving intervenor’s gpplication without petitioner’s consent. The city concedes
that petitioner may file a reply brief to respond to waiver arguments, but contends that in the
remainder of the reply brief petitioner merdy expands upon arguments set adt in the petition for
review. The city argues that petitioner may not submit areply brief to expand the arguments made in
the petition for review.

OAR 661-010-0039 provides, in rlevant part that “[a] reply brief shal be confined solely
to new matters raised in the [responseg] brief[s].” We agree with the city that the portion of
petitioner’s reply brief that addresses respondents waiver arguments is the proper subject of a
reply brief, and that the remainder of the reply brief inappropriately expands on arguments
presented in the petition for review. Accordingly, we shal consider only that portion of the reply

brief that addresses respondents’ waiver arguments.

FACTS

In 2002, intervenor-respondent (intervenor) applied for, and recelved, prdiminary
subdivison plat gpproval. The approved preliminary subdivison plat inadvertently included a portion
of petitioner’s property and, as a result, a proposed road included in the preliminary plat approva
(Barrows Road) encroached on a .07-acre segment of petitioner’s property. In 2003, the mistake
was discovered, and intervenor initiated a process to modify its preiminary subdivison pla
goproval to remove petitioner’s property from its subdivison plat. Petitioner proposed two

dterndive dregt dignments to remedy the Barrows Road encroachment; intervenor proposed
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another dternative dignment. In response to staff comments that indicated the three proposed
adignments were less optimd than the aignment gpproved in the 2002 prdiminary plat, the planning
director approved an adignment that crosses petitioner’s property in essentidly the same
configuration that was gpproved in 2002. In addition, the planning director adopted a condition of
goprova that recommended that the city initiate proceedings to acquire petitioner’s property
through eminent domain if intervenor and petitioner could not reach an agreement regarding
intervenor’s purchase of petitioner’ s property. Record 32, 37, 47.

Petitioner gppeded the planning director’s decison to the city planning commisson. In the
proceedings before the planning commisson, petitioner again argued in favor of its proposed
dignments. The planning commisson affirmed the planning director's decison, and adopted a
condition of agpprova requiring that intervenor obtan the requiste land for right-of-way
improvements and, if necessary, dlowing the use of the city’s eminent domain powers to acquire the
necessary portion of petitioner’s property. Record 6.

This gpped followed.

ASSIGNMENT OF ERROR

Petitioner argues that Beaverton Development Code (BDC) 40.45.15.3.D provides that the
city will accept an application only if the “owner” sgns the gppropriate application and files that
goplication with the planning director. Petitioner contends that the city may not approve an
gpplication that requires improvements over property not owned by the applicant, when the owner
of the property where the improvements will be located does not join in the gpplication or consent
to the improvements. The city first argues that the issue is waived because petitioner did not raise
the issue regarding compliance with the city’s gpplication reguirements during the proceedings
before the planning commisson.

A. Waiver

ORS 197.763(1) provides
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“An issue which may be the badis for an apped to the Land Use Board of Appedls
ghdl be raised not later than the close of the record a or following the fina
evidentiary hearing on the proposal before the local government. Such issues shdl
be raised and accompanied by Statements or evidence sufficient to afford the
governing body, planning commission, hearings body or hearings officer, and the
parties an adequate opportunity to respond to each issue.”

ORS 197.835(3) provides that LUBA may review only those issues that were “raised by any
participant before the loca hearings body as provided by ORS* * * 197.763 * * *.”

According to the city, there is no dispute that petitioner argued that its proposed aignments
were adequate to satisfy city street design standards and that petitioner opposed any decison that
resulted in the taking of its property. However, the city contends that petitioner never aleged the
sole eror that petitioner now argues requires reversal of the city’s decison. The city argues that
ORS 197.763(1) and 197.835(3) require that LUBA affirm the city’s decision, because petitioner
faled to raise before the city the only issue that supports petitioner’s contention that the city’s
decision should be reversed.

Petitioner responds that it is entitled to raise the issue regarding the ownership requirement
before LUBA because (1) BDC 40.45.15.3.D was not listed as an applicable approva criterion for
the gpplication, and (2) the natice of the planning commission’s hearing did not reasonably describe
the decision that was ultimately adopted by that body.

ORS 197.835(4) provides that a petitioner may raise new issues in a petition for review
before LUBA if:

“(@  Theloca government failed to list the applicable criteriafor adecison under
ORS * * * 197.763 (3)(b), in which case a petitioner may raise new issues
based upon applicable criteria that were omitted from the notice. However,
the board may refuse to dlow new issues to be raised if it finds that the
issue could have been raised before the local government; or

“(b)  Thelocd government made aland use decison or limited land use decision
which is different from the proposal described in the notice to such a degree
that the notice of the proposed action did not reasonably describe the loca
government’sfind action.”
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The city argues that petitioner could have raised the issue before the loca government,
because petitioner gppeded the planning director’s decison to the planning commisson and
therefore was put on notice that the city was contemplating regpprova of the origind tentetive
subdivision plat.* Because the city was considering reapprova of the origina subdivision plat and
petitioner was aware of tha fact, the city contends that petitioner should have presented its
argument regarding the application sgnature requirements to the planning commisson, rather than
wait to raise that issue for the first time before LUBA.

The fact that the city was congdering the action it ultimately took does not mean that
petitioner was put on notice of a criterion that might require petitioner’ s Sgnature on the gpplication
and thereby prevent that action. Here, if petitioner is correct, petitioner’s refusal to agree to join in
the application would preclude the city from gpproving the modification. In that circumstance,
petitioner need not have raised an issue with respect to BDC 40.45.15.3.D in order to raise an

issue regarding compliance with that criterion for the first time before LUBA.

B. BDC 40.45.15.3.D
BDC 40.45.15.3.D(1) providesin relevant part that

“[an application for a Prliminary Subdivison shdl be made by the owner of the
subject property, or the owner’s authorized agent, on a form provided by the
Director * * *.” (Emphasis added.)

BDC Chapter 90 defines “owner” as

“[t]he owner of record of rea property as $own in the records of Washington
County Department of Records and Elections, or a person purchasing a piece of
property under contract, or a public body or public agency with authority to
exercise the power of eminent domain which has formally enacted a resolution of its
intent to acquire the property described in the gpplication.”

As we gated above, petitioner argues that the city may not modify a subdivision gpplication

to require improvements over property not owned by the applicant, when the owner of the property

! The city does not argue that BDC 40.45.15.3.D is not an approval criterion within the meaning of ORS
197.763(4)(a).
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where the improvements will be located does not join in the gpplication or consent to the
improvements. In support of this argument, petitioner cites to Baker v. Washington County,  Or
LUBA _ (LUBA No. 2003-177, March 11, 2004), where we held that, under the Washington
County Community Development Code, the county could not agpprove an gpplication for a
modification to a partition plat approva and development permits that had not been joined in by dl
of the property owners.

The city and intervenor (respondents) argue that Baker isingppodite, because in this casg, it
is undisputed that intervenor's modification application included only intervenor's property.
Respondents argue that the planning director imposed a condition of gpprova that requires use of
petitioner's property and the planning commisson affirmed the planning director's decison.
Respondents argue that the city is not precluded from gpproving an gpplication, with conditions, that
require the acquigition and improvement of other property in the future in order to fully develop the
property in amanner that satisfies city sandards.

We agree with respondents that Baker is disinguishable. Baker involved a county decison
that approved road improvements over an easement. Petitioners, the owners of the underlying fee,
did not join in the gpplication that resulted in the chalenged gpprovals. In that case, the gpplicant-
easement holders gpplied for permits to develop the easement, without the petitioners consent. In
those circumstances, where the county code required that all owners of property that was subject
to a development permit join in the gpplication, we concluded that the county could not consider the
goplication where it was clear that not al of the owners joined in the application.

Here, petitioner does not dispute that intervenor gpplied for and advocated for a
modification to its subdivison plan gpprovd tha would remove the Barrows Road dignment from
petitioner’s property. It was the city that imposed conditions of gpprova that require acquisition of
petitioner’s property to ensure that gpplicable development standards are met. We agree with
respondents that BDC 40.45.15.3.D(1) does not require petitioner’s signature on intervenor’s
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modification application, because intervenor’'s application did not propose acquisition of petitioner’s
property. Petitioner advances no other basis to reverse or remand the challenged decision.
Petitioner’ s assgnment of error is denied.

The city’sdecison is afirmed.
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