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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

HOWARD GRABHORN,
Petitioner,

VS

WASHINGTON COUNTY,
Respondent.

LUBA Nos. 2004-028 and 2004-045

FINAL OPINION
AND ORDER

Apped from Washington County.

Wendie L. Kdlington, Lake Oswego, represented petitioner.

Christopher A. Gilmore, County Counsdl, Hillsboro, represented respondent.

Christen C. White, Portland, represented intervenor-respondent.

BASSHAM, Board Membe; HOLSTUN, Board Char; BRIGGS, Board Member,

participated in the decison.

DISMISSED 04/01/2004

You are entitled to judicid review of this Order. Judicid review is governed by the

provisions of ORS 197.850.
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Opinion by Bassham.

NATURE OF THE DECISION

In these consolidated appedls, petitioner appeals (1) a January 29, 2004 letter from the
county determining that a berm on petitioner’s landfill was constructed without necessary permits
and requiring that petitioner bring the berm into compliance with the county’s code; and (2) a
February 25, 2004 letter that suspends the enforcement action initiated by the January 29, 2004
letter, pending a future county decision to affirm, modify, or reverse the county’s postion with
respect to the alleged code violation.

MOTION TO INTERVENE

Art Kamp, John Frederick, and Richard Ponzi move to intervene on the side of respondent.
Petitioner objects to the motion, on the grounds that the motion fails to establish that any of the
moving parties is entitied to intervene under ORS 197.830(7)." The moving parties have not
responded to petitioner’s objection. We agree with petitioners that the motion to intervene does not

edtablish that the moving parties are entitled to intervene. The motion to intervene is denied.

! ORS 197.830(7) provides, in relevant part:

“(a) Within 21 days after a notice of intent to appeal has been filed with the board under
subsection (1) of this section, any person may intervene in and be made a party to the
review proceeding upon a showing of compliance with subsection (2) of this section.

“(b) Notwithstanding the provisions of paragraph (a) of this subsection, persons who
may intervene in and be made a party to the review proceedings, as set forth in
subsection (1) of this section, are:

“(A) The applicant who initiated the action before the local government, special
district or state agency; or

“(B) Persons who appeared before the local government, special district or state
agency, oraly or inwriting.”
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JURISDICTION
The county moves to dismiss both LUBA No. 2004-028 and 2004-045, arguing that one
or both decisons are moot, are not find, or are not “land use decisons’ as that term is defined at

ORS 197.015(10)(a), and therefore are not subject to LUBA’ s jurisdiction.

A. Background

We take the following facts from the parties’ pleadings. Petitioner operates alandfill on the
subject property as a nonconforming use. In 1991, petitioner sought permits from the Oregon
Department of Environmental Quality (DEQ) to continue operation of the landfill. DEQ requested a
land use compatibility statement (LUCS) from the county, inquiring whether the landfill operation
required county land use gpprovals. The county responded that the landfill was a nonconforming
use and thus required no approvas. DEQ subsequently issued permits to operate the landfill.

In 2002, petitioner sought county approval for alot line adjustment, gpparently to facilitate
desired improvements to the landfill. The county responded that approval of the requested lot line
adjustment required a nonconconforming use verification to determine whether the landfill quaified
as anonconforming use and to determine the nature and scope of the landfill operation on the date it
became nonconforming. Although petitioner believed that the 1991 LUCS condtituted a sufficent
nonconforming use verification, petitioner agreed to file an gpplication for a nonconforming use
verification. Sometime theresfter, petitioner sought to withdraw the gpplication for nonconforming
use verification. The county refused to dlow the gpplication to be withdrawn, citing aloca code
provison that authorizes the county to continue processing such gpplications if the planning director
believes there is an ongoing code violaion on the property. Petitioner then filed for a writ of
mandamus in circuit court, to force the county to alow him to withdraw the application. The circuit
court ultimately agreed with the county that it could refuse to dlow withdrawd of the application.

The county then continued with the nonconforming use verification process, which is gpparently ill
pending.
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1 In December 2003, petitioner constructed a large berm on the subject property. After a
2  complant was filed with the county regarding the berm, a county engineering assistant sent aletter to
3 petitioner dated January 29, 2004. The January 29, 2004 |etter is the subject of LUBA No. 2004-
4 028, and it satesin rlevant part:

5 “We have recently received a complaint from one of your neighbors with regard to
6 the berm on the northwest corner of the above-mentioned property. As part of our
7 investigation of the complaint, our office contacted DEQ, acknowledging that the
8 landfill activity on this parcd fdls under DEQ'sjurisdiction. In their response, DEQ

9 concluded that the berm is not considered part of the landfill operation. Thus, the
10 grading associated with the berm fals within the jurisdiction of Washington County.
11 Because the berm was congructed without a permit from Washington County
12 Building Services contrary to the Uniform Building Code (UBC) Chapter 33 and
13 the Community Development Code (CDC) Section 410-1.3 you will need to bring
14 your property into compliance with regardsto thisissue. * * *”
15 On February 10, 2004, DEQ wrote a letter to the county stating that, after further review,

16 DEQ bdieves that the disouted berm is within the scope of the DEQ permits issued to petitioner
17  and thus within DEQ's jurisdiction. On February 25, 2004, the county sent the following letter to

18  peitioner’ s atorney:

19 “As we discused, the County will forego taking any further action on the
20 enforcement letter * * * dated January 29, 2004, until such time as afind decison
21 is issued by the hearings officer * * * regarding the nature and scope of the
22 nonconforming use on the property. [The hearings officer’s| decision will likdy be
23 of some value, given that the issue of whether the berm is aviolation was specificaly
24 raised in that proceeding.

25 “Based on that decison, the County will consder whether to affirm, modify, or
26 reverse its pogtion with regard to any violation on the property.

27 “Because this letter is specifically provided for purposes of modifying the prior letter
28 referenced above, the County asks that you voluntarily dismiss the pending apped
29 [of the January 29, 2004 |etter] on or before March 5, 2004.”

30 Pditioner promptly appeded the February 25, 2004 letter to LUBA, and that |etter is the subject of
31 LUBA No. 2004-045. On March 17, 2004, we consolidated these appeals for review.
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B. Motionsto Dismiss

Although the parties disagree about nearly everything ese, the parties gppear to agree that
the intent and effect of the February 25, 2004 letter appeded in LUBA No. 2004-045 is to
suspend the enforcement action initiated by the January 29, 2004 letter appeded in LUBA No.
2004-028. That suspenson is to remain in effect until the county renders a decison whether to
“afirm, modify, or reverse [the county’s] postion with regard to any violation on the property,”
following the concluson of the nonconforming use verification proceedings. The county argues first
that the February 25, 2004 |etter renders the January 29, 2004 letter without effect and the appea
of that letter moot. Alternatively, the county argues that in suspending the January 29, 2004 |etter
pending a subsequent decision, the February 25, 2004 letter effectively renders the January 29,
2004 |etter a tentative rather than “fina” decison. As rdevant here, LUBA’s jurisdiction is limited
to final decisons. E & R Farm Partnership v. City of Gervais, 37 Or LUBA 702, 705 (2000);
CBH Company v. City of Tualatin, 16 Or LUBA 399, 405 n 7 (1988).

Petitioner disputes that the February 25, 2004 letter moots the apped of the January 29,
2004 |etter, arguing that absent an express revocation or rescission of the January 29, 2004 |etter,
the county’s determination in that decison that a violaion exigts is il in effect and the county’s
enforcement action initiated by the January 29, 2004 letter could be reindtated at any time. Asto
findity, petitioner argues that the January 29, 2004 letter is find on its face, and there is no dispute
that no loca appedl is available from that decison. According to petitioner, the February 25, 2004
letter cannot render an earlier final decison anon-fina or tentative decison.

As the parties recognize, the present facts are unusua and no precedent cited to us is
particularly on point. However, we agree with the county that the January 29, 2004 letter is not
within our jurisdiction. In our view, the February 25, 2004 letter is accurately characterized as
announcing that, based on petitioner’s remonstrance, the county (1) has reconsidered the January
29, 2004 letter and (2) will issue a subsequent decision that will declare whether the county adheres
to, modifies, or rgects the January 29, 2004 letter. Although we find no authority directly on point,
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it seems logicd that a decison to reconsder what might otherwise be a fina, gppedable decison
effectively renders that previous decison, a mog, a tentative, non-find and non-appedable
decison. Further, the February 25, 2004 letter effectivey identifies the ultimate decison on
reconsderation that the county will adopt as the find, appedable decison.

Moreover, the February 25, 2004 letter could aso be accurately characterized as
effectively withdrawing or repeding the county’s earlier determination that the disputed berm
requires a county permit, and reserving fina judgment on that issue to a subsequent decision. If so,
the February 25, 2004 letter would appear to moot the apped of the January 29, 2004 |etter.
Because the February 25, 2004 |etter declares in essence that the county will reconsider the January
29, 2004 letter, the January 29, 2004 letter is ether no longer a final decison or it is rendered
without legd effect. In elther case, we agree with the county that petitioner’s apped of the January
29, 2004 |etter is not within our jurisdiction.

We dso agree with the county that the February 25, 2004 letter is not a find land use
decison within our jurisdiction. First, the February 25, 2004 letter does not apply a land use
regulaion or otherwise fal within the definition of “land use decison” a ORS 197.015(10)(a), and
petitioner does not argue that any comprehensive plan provision or land use regulation appliesto the
February 25, 2004 decision. As noted, the only thing the February 25, 2004 |etter doesis agreeto
reconsider the county’s earlier determination that the disputed berm requires a county permit, and to
reserve judgment on that issue for a subsequent decison. If thereis any county land use regulaion
that governs such a decision to reconsder, no party has cited it to us. Second, the terms and the
limited effect of the February 25, 2004 letter suggests that it is in the nature of an interlocutory
determination, intermediate to reaching a find decigon, rather than a final determinaion on any
issue. Thus, even if the February 25, 2004 |letter can be said to apply or concern the gpplication of
aland use regulation for purposes of ORS 197.015(10)(a), it isnot afinal decison of any kind.

In sum, the decisions appeded in LUBA No. 2004-028 and 2004-045 are not find land
use decisions subject to our jurisdiction. In addition, LUBA No. 2004-028 is moot.
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MOTION TO TAKE EVIDENCE

Our conclusion that we lack jurisdiction over the challenged decisons makes it unnecessary
to resolve petitioner’'s motion to take evidence. As far as we can tell, the dleged facts that
petitioner seeks to establish in that motion do not pertain to the jurisdictiond question, but rather to
the merits of whether the disputed berm requires a county permit. The motion to take evidence is

moot.

MOTION TO TRANSFER TO CIRCUIT COURT

Petitioner moves to trandfer the chalenged decisons to circuit court, in the event LUBA
determines that it lacks jurisdiction to review those decisons. It is not clear to us that transfer to
circuit court under ORS 34.102 and OAR 661-010-0075(11), as opposed to dismissd, is the
aopropriate disgpostion where our resolution of the jurisdictiona question is based on our
determination that an apped is moot or the challenged decision is not a“find” decision.?

Because ORS 34.102(4) provides that a transferred apped is to be “treated as a petition
for writ of review,” it is unlikely that the legidature intended that LUBA transfer gppedls of non-find
decisons or land use decisons that have become moot, since the circuit court presumably will
dismiss the gpped without reaching the meritsif such an apped were trandferred. See Frederick v.
City of Portland, 178 Or App 571, 38 P3d 288 (2002) (directing vacation of ajudgment in awrit
of review proceeding where the matter became moot before entering judgment); Bienz v. City of
Dayton, 29 Or App 761, 767, 566 P2d 904, rev den 280 Or 171 (1977) (pre-LUBA case
holding that tentative subdivison gpprovas are “find decisons’ reviewable under awrit of review).

In the circumstances presented in these gppeals, we can envison no useful purpose that would be

> ORS 34.102(4) provides:

“A notice of intent to appeal filed with [LUBA] pursuant to ORS 197.830 and requesting review
of a decision of a municipal corporation made in the transaction of municipal corporation
business that is not reviewable as aland use decision or limited land use decision as defined in
ORS 197.015 shall be transferred to the circuit court and treated as a petition for writ of review.
If the notice was not filed with the board within the time allowed for filing a petition for writ of
review pursuant to ORS 34.010 to 34.100, the court shall dismiss the petition.”
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sarved in trandering these gppeds to the circuit court so that the county could file additiond

motions to dismiss and the circuit court could enter judgments dismissng the gopeds. If we are
correct about the challenged decisions not being find and the gpped in LUBA No. 2004-028 being
moot, transferring these appedls to the circuit court would serve no purpose. On the other hand, if
we have decided the jurisdictiond question incorrectly, an immediate gpped of our decison to the
Court of Appedls would provide the speediest route for petitioner to seek correction of our error.
We therefore dismiss these appedls.

LUBA Nos. 2004-028 and 2004-045 are dismissed.
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