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BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

DANIEL GUMTOW-FARRIOR and
CATHY GUMTOW-FARRIOR,
Petitioners,

VS

CROOK COUNTY,
Respondent,

ad
JASON BRONSON and
DAMON SHAEFER,
I nter venor s-Respondent.

LUBA No. 2004-052

FINAL OPINION
AND ORDER

Apped from Crook County.

Gay Abbott Parks, Tudatin, filed the petition for review and argued on behdf of

petitioners.

Jeff M. Wilson, County Counsdl, Prineville, and Danid Kearns, Portland, filed a joint
response brief and argued on behalf of respondent and intervenors-respondent. With them on the

brief was Reeve Kearns, PC.

HOLSTUN, Board Chair; and BASSHAM, Board Member, participated in the decision.

You ae entitled to judicid review of this Order. Judicid eview is governed by the

AFFIRMED 06/28/04

provisions of ORS 197.850.
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Opinion by Holstun.

NATURE OF THE DECISION

Petitioners gppedal a county decison gpproving a conditional use permit for a commerciad

recreationd park.

MOTION TO INTERVENE

Jason Bronson and Damon Shaefer (intervenors), the gpplicants below, move to intervene

on the sde of respondent. There is no opposition to the motion and it is allowed.

FACTS

v. Crook County, 45 Or LUBA 612 (2003) (Gumtow-Farrior 1). There, we set out the following

The chalenged decision is the county’s decision following our remand in Gumtow-Farrior

relevant facts:

Page 2

“The subject property includes 576 acres, located approximately two and one- half
miles from the Prineville Reservoir. The property is accessed viaa BLM easement
to SE Juniper Canyon Road, a county road. The property is zoned Recrestion
Residentid Mobile, 5-acre minimum lot size (RR(M)-5), arura, nonresource zoning
designation.

“The property is currently undeveloped. The property’s terrain is uneven, and there
are severa seasona drainage ravines on the property. Property to the west, north
and east is managed by BLM. Land to the south, and portions of property to the
east and west are privately owned, and zoned RR(M)-5. Some of those privately
owned parcels are developed with seasona or year-round dwelings.

“In early 2003, intervenors-respondent (intervenors) submitted an gpplication for a
conditiona use permit to develop acommercid recreational park. As proposed, the
subject property would be developed with (1) a motocross and dl-terrain vehicle
(ATV) track; (2) amountain bike trail; (3) arunning trail; and (4) an archery range.
In the future, intervenors anticipate adding a camping area to the property. The
motocrossATV track will be located in the center portion of the property, and the
other uses will be developed around that track.

“Crook County permits ‘commercia recreation uses as conditiond uses in the
RR(M)-5 zone. During the proceedings before the county planning commisson and
county court, petitioners and others argued that (1) the proposed use does not fdll
within the scope of a commercid recregtion use; (2) the proposed use is not
compatible with other uses dlowed within the zone, particularly residentid uses; (3)
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We sugtained two of petitioners assgnments of error and remanded the decision to the county.

One of

generd

proposed commercid recreation use would have on the vaue of nearby properties under CCZO
6.020(2). The other assgnment of error concerned a limitation that CCZO 3.070(10) imposes on

conditiond uses in the RR(M)-5 zone. On remand, the county court reconsidered its first decision,

the RR(M)-5 zone is more of a resdentid zone than a commercid recregtiond
zone; and (4) the proposa does not satisfy al applicable gpprova criteria

“The planning commisson held a hearing on the gpplication, and approved the
goplication with conditions. Petitioners and others appeded the planning
commission’'s decision to the county court. The county court, after a hearing, denied
petitioners gpped and approved the gpplication, adopting a modified version of the
planning commisson’s decison and imposing additiond conditions of approval. * *
*” 45 Or LUBA at 613-14.

Petitioners gppeded the county’s approvad to LUBA, dleging nine assgnments of error.

those assgnments of error concerned the Crook County Zoning Ordinance (CCZO) 6.020
conditiond use criteria. Petitioners challenged the county’ s findings regarding the impact the

accepted new evidence, and regpproved intervenors  application. This gpped followed.

county’s response to both of our bases for remand in Gumtow-Farrior . We address the

In this apped petitioners assert three overlgpping assignments of error, which chalenge the

county’ s responses separately below.

CCZ0 6.020
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CCZO0 6.020 provides, in relevant part:

“In judging whether or not a conditiona use proposal shal be approved or denied,
the [county decison maker] shdl weigh the proposd’s appropriateness and
desirability of the public convenience or necessity to be served againgt any adverse
conditions that would result from authorizing the particular development at the
location proposed and, to gpprove such use, shdl find that the following criteria are
ether met, can be met by observance of conditions, or are not gpplicable.

ik * % % %
“2. Taking into account location, sSze, desgn and operation[d] characterigtics,

the proposd will have a minima adverse impact on the (A) livability, (B)
vaue and (C) appropriate development of abutting properties and the
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surrounding area compared to the impact of development that is permitted
outright.”

In Gumtow-Farrior |, the county found that the proposed recreational park would not
have an adverse impact on the value of abutting property. The county based its finding in Sgnificant
part on evidence from the county assessor. The county assessor opined that impacts on neighboring
property values could not be established with any certainty until two or three years after the
proposed commercia recreation park was built. We agreed with the petitioners that the county
assesor's testimony did not support the county’s finding that the proposad would have a minimal
adverse impact, as CCZO 6.020(2)(B) requires. Gumtow-Farrior I, 45 Or LUBA at 626-27.
We pointed out that because the county assessor testified that it was not possible to determine
whether neighboring property vaues would be adversely impacted by the proposa until it was built,
that testimony supported a finding that the applicants failed to carry their burden of proof concerning
impacts on property values under CCZO 6.020(2)(B). Id. at 627.

On remand, the county court accepted additiona evidence and adopted new findings to
address impacts on property values under CCZO 6.020(2)(B). Those new findings address the
question concerning property values under CCZO 6.020(2)(B) in two ways. First, the county
expresdy interprets CCZO 6.020(2)(B) to require a comparative rather than a discrete analysis of
adverse impacts the proposed use would have on property values. Sgnificantly, the county found
that if the proposed recreational park were publicly rather than privately owned, it would be
permitted outright.” The county’s findings explain:

! The RR(M)-5 zone authorizes the following relevant permitted and conditional uses:
“In an RR(M)-5 Zone, the following regulations shall apply:

1 Uses Permitted Outright. In an RR(M)-5 Zone, the following uses and their
accessory uses are permitted outright:

Uk % % % %

“D. Public park, recreation area, community or neighborhood center.
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“The standard in CCZO 6.020(2) requires a comparison to the impact of uses
allowed outright. The record reflects that a public motocross park could be
edablished in the [RR(M)-5] zone as an outright use and that a public motocross
park would have no more impact than a private motocross park. Consequently, the
[county] Court finds that there will be no more impact to value from the proposed
use than that caused by uses alowed outright.” Record 16-17.2

As darified by the county on remand, we understand the county to interpret the CCZO
6.020(2) requirement that the proposed commercid recreation park “have a minima adverse
impact on the* * * value* * * of abutting properties and the surrounding area compared to the
impact of development that is permitted outright” to be met in this case, as a matter of law,

because it will kave no more impact on the vaue of abutting properties and the surrounding area

Ux % % % *[]

‘2. Conditional Uses Permitted. In an RR(M)-5 Zone, the following uses and their
accessory uses are permitted when authorized in accordance with the requirements
set forth by this section and Article 6 of this Ordinance.

“A. Private parks, campground or picnic grounds, hunting and fishing preserves.

“B. Commercial recreation use; including but not limited to stables, resort, gun
club, traveler' s accommodations, and recreational or organizational camp.

“xxxx [ ]" CCZO 3.070.

2 Although the county does not cite to a specific place in the record where it determines that the proposed
recreational park would be allowed outright, but for the fact that it will be privately owned and operated, the
planning commission’s earlier decision includes the following explanation:

“Thefirst question to answer is‘isthe proposed use a‘commercial recreational use?’

“Commercial recreational use includes, but is not limited to stables, resort,
gun club, traveler's accommodations, and recreational or organizational
canps. This is a conditional use within the RRM-5 Zone. The County
distinguishes between public and commercial uses. A public park,
recreation area, community centers, and other public uses necessary to
serve the recreation residential needs for the area are permitted as an
outright use. Hiking, biking, archery, riding of motorcycles on atrack is all
considered recreational. These uses provided by a private individual or firm
for compensation and profit makes these a commercial recreational use.”
Record (Gumtow-Farrior 1) 163.
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than a “[p]ublic * * * recredtion area,” a use that is permitted outright under CCZO 3.070.3 Seen
1. This is because, as the county interprets CCZO 3.070, the only difference between a
commercid recregtion use, which is a conditional use, and a public recregtion area, which is a use
that is permitted outright, is the private ownership of the former and the public ownership of the
|atter; the same recredtiond activities may be offered at both the private and public uses* Thet
interpretation and application of CCZO 6.020(2) in this case is within the county’s interpretive
discretion under ORS 197.829(1).°

Because we sugtain the county’s interpretation of CCZO 6.020(2) above, it is not
necessay for us to consder whether the county’s additiona findings, in which it concludes that the
proposed recreationa park would not have a negative impact on property values, are supported by

substantia evidence.

% In other words, we understand the county to have interpreted the CCZO 6.020(2) conditional use standard
to be satisfied, even if the proposed commercial recreation park would have adverse impacts on nearby property
values, if one of the uses that is permitted outright would have the same or worse adverse impacts on nearby
property values that the proposed conditional use would have.

* Petitioners contend that there is no evidence in the record that supports a finding that a public motocross
park could be allowed as a permitted use in the RR(M)-5 zone. However, in Gumtow-Farrior |1, we agreed with
respondents that the county found that “motorized recreational activities may occur on property developed for
public recreational purposes, and those same motorized activities may occur as a commercial recreation use as
well.” 45 Or LUBA at 618. Our decision in Gumtow-Farrior | was not appealed to the Court of Appeals and,
therefore, petitioners may not raise that issue again in a challenge to the county’ s decision on remand. Beck v.
City of Tillamook, 313 Or 148, 831 P2d 678 (1992).

® ORS 197.829(1) provides:
“The Land Use Board of Appeals shall affirm a loca government’'s interpretation of its

comprehensive plan and land use regulations, unless the board determines that the local
government’ sinterpretation:

“(a) Is inconsistent with the express language of the comprehensive plan or land use
regulation;

“(b) Isinconsistent with the purpose for the comprehensive plan or land use regulation;

“(c) Is inconsistent with the underlying policy that provides the basis for the

comprehensive plan or land use regulation; or

“(d) Is contrary to a state statute, land use goal or rule that the comprehensive plan
provision or land use regulation implements.”
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CCZ0 3.070(10)
CCZO 3.070(10) provides, in relevant part:

“Limitations on Conditional Uses. In addition to the standards and conditions that
may be attached to the approval of conditiona uses as provided by [CCZO] Article
6, the following limitations shdl apply to conditiondl usesin aRR(M )-5 zone:

k * % % %

“(B) An gpplication for a Conditiond Use in the RR(M )-5 Zone may be denied
if the gpplicant fails to demongrate that a location in close proximity to the
recreation resource to be served is essentid to the public interest and to the
full development of the recrestion resource.”

In Gumtow-Farrior | petitioners argued that the findings supporting the county’s first
decison in this matter neither explained what CCZO 3.070(10)(B) requires, nor explained why the
county believed that the evidence intervenors provided demonstrated that the standard was met.

We summarized petitioners argument as follows.

“Petitioners argue that there is nothing in the decision or the record that explains (1)
what the county believes the ‘recreation resource’ is; (2) whether the proposed use
must be in close proximity to that recreation resource; (3) why the conditiona useis
essentid to the public interest; and (4) why the proposed conditiond useis essentid
to the full development of the recreation resource.” 45 Or LUBA at 632.

In response to petitioners assignment of error, in Gumtow-Farrior | the county argued in
its brief that the county’s first decision should be understood to have found that the zone itsdlf is the
referenced resource, because private recregtiond parks can only be alowed on property within the
county that is zoned RR(M)-5. Intervenors, on the other hand, argued in ther brief in Gumtow-
Farrior | that the county’s firs decison should be understood to have found that CCZO
3.070(10)(B) was not a mandatory approval standard. While we agreed with the respondents that
ether of those two explanations might be sufficient to dlow gpprova of the disputed commercid
recregtion use, we disagreed with respondents thet the county court had articulated either
explanation in itsfirst decison in addressing CCZO 3.070(10)(B). 45 Or LUBA &t 633.

In response to our decison, the county court adopted the following findings in its decison

on remand:
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“The Court finds that agpprova of the Prineville Adventure Park meets the
requirements of CCZO 3.070(10)(B), to the extent the Code Section applies at al,
because ‘the proposed use must be in close proximity to the recreationa resource.”

“In remanding the case to Crook County, LUBA agreed with [petitioners] that the
findings adopted by the Planning Commission are inadequate with respect to CCZO
3.070(20)(B) in at least 4 different particulars. In that regard, the Court finds as
follows

A. The Crook County Planning Commission was correct in finding that the
recregtion resource is the Prineville Reservoir and surrounding public lands,
aswd| asthe[RR(M)-5] zone.

“B.  That the proposed use must be in close proximity to the recrestiona
resources because that is the only zone where the use is a permitted
conditional use;

“C.  That the conditiond use is essentid to the public interest because the public
interest is served by maintaining a broad range of recregtiond uses in the
community; and

“D.  The conditiond use is essatid to the full development of the recregtiond
resource because of the need to maintain a broad scope of recreational uses
in the area, and to comply with Crook County’s Recreationa Policy #7
encouraging private development; and

“The Court further finds that the language of CCZO 3.070(10)(B) uses the
discretionary language of ‘may’ rather than the mandatory language of ‘shdl’ and
for that reason, the Court finds that the application of this ordinance criterion is
discretionary.” Record 17-18.

Petitioners argue that the county’s error with respect to CCZO 3.070(10)(B) in Gumtow-
Farrior | isnot cured by the county’s decison on remand, because that decision does not choose
between the options described in the county’s and intervenors response briefs in that appedl.
Petitioners further argue that the decision does not define “public interest,” does not explain why the
proposed use is essentid to that public interest or is essentid for full development of the resources.
Petitioners adso argue that there is not substantial evidence in the record to support a finding that
some public interest is served by approving the proposed recregational park.

We understand the county’s decision on remand to adopt the arguments set out in the

response briefsin Gumtow-Farrior | as alternative bases for approval. As the findings adopted
Page 8
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on remand explain, the county court found that the Prineville Reservoir and surrounding public lands
and the RR(M)-5 zone itsdf condtitute the “resource” referred to in CCZO 3.070(10)(B). The
county also found that the proposed commercid recreationd use, which the county found to further
recregtiond development policies included in the comprehensive plan, must be close to that
recregtiond resource because it is only dlowable in the RR(M)-5 zone. We understand the county
to have found that the “public interest” in the proposed recreationd park is reflected in recregtiond
policies set out in the comprehengve plan. We disagree with petitioners that the county’s findings
are inadequate to explain what the “public interes” is and why the county believes that the proposed
recreationd park meets the criterion.

We dso conclude that petitioners have not established that the county’s dternative
interpretation that CCZO 3.070(10)(B) is not a mandatory gpprova standard is legdly erroneous.
That interpretation is not inconastent with the express language of CCZO 3.070(10)(B), and
petitioners do not identify any purpose or underlying policies that provide the bass for that provision
that might provide a basisfor reversa or remand. ORS 197.829(1). Seen 5.

Petitioners assgnments of error are denied.

The county’s decison is affirmed.
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