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BEFORE THE LAND USE BOARD OF APPEALS

OF THE STATE OF OREGON
BRENDA WETZEL and
JOHN D. BAGDADE,
Petitioners,

VS

CITY OF EUGENE,
Respondent,

and

KENDALL AUTO GROUP,
I nter venor-Respondent.

LUBA No. 2004-046

FINAL OPINION
AND ORDER

Apped from City of Eugene.

Danid J. Stotter, Eugene, filed the petition for review and argued on behaf of petitioners.
With him on the brief was Bromley Newton LLP.

Emily N. Jerome, Eugene, filed the response brief and argued on behdf of respondent.
With her on the brief was Harrang Long Gary Rudnick P.C.

Peter Livinggton, Portland, filed the response brief and argued on behdf of intervenor-
respondent. With him on the brief was Schwabe, Williamson & Wyait, P.C.

HOLSTUN, Board Chair; BASSHAM, Board Member; DAVIES, Board Member,
participated in the decision.

DISMISSED 02/03/2005

You are entitled to judicid review of this Order. Judicid review is governed by the
provisions of ORS 197.850.
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Opinion by Holstun.

NATURE OF THE DECISION

Petitioners apped “a commercid building permit [that authorizes] Intervenor Kenddl Auto
Group [to convert] a former commercid retail facility to a commercia auto dedership facility.”
Petition for Review 2.

FACTS

Until it was rezoned in 2003, the subject property was zoned G2 with a planned unit
development overlay. In 2003, intervenor gpplied to amend the zoning of the property to remove
the overlay. Respondent approved the request. As relevant here, the effect of the city’s 2003
rezoning decison was to dlow intervenor to proceed with the desired conversion without seeking
planned unit development gpprova. Petitioners, who live near the property, appeded that rezoning
decison to LUBA. Respondent and intervenor moved to dismiss the gpped as untimely filed.
Petitioners thereafter moved to voluntarily dismiss that apped. LUBA issued a finad opinion and
order dismissng that gpped in 2003. Bagdade v. City of Eugene,  Or LUBA __ (LUBA
No. 2003-158, October 31, 2003).

In January 2004, intervenor applied for a commercid building permit to convert the former
K-Mart building on the property into three auto dedlerships. The building permit was one of severd
technical permits that were required to undertake the conversion.  In February 2004, the city
issued the building permit. In March 2004, petitioners gppeded the building permit to LUBA.
MOTION TO DISMISS

It is petitioners burden to establish that LUBA has jurisdiction to review the chalenged
building permit. OAR 661-010-0030(4)(c); Billington v. Polk County, 299 Or 471, 475, 705
P2d 232 (1985); Bowen v. City of Dunes City, 28 Or LUBA 324, 330 (1994). Asrdevant in

! Intervenor also applied for mechanical, electrical, plumbing, and public works permits; however, only the
building permit is before us inthis appeal .
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this appedl, LUBA has jurisdiction to review “land use decisons” ORS 197.825(1). As defined
by ORS 197.015(10)(a), aland use decison:

“Includes.

“(A) A find decigon or determination made by a locd government or specia
digtrict that concerns the adoption, amendment or gpplication of:

“0) The gods,
“() A comprehensve plan provison;
“@) A land useregulation; or
“(v) A new land use regulation[.]”
ORS 197.015(10)(b) goes on to provide that aland use decison
“Does not include a decison of aloca government:

“(A)  Which is made under land use standards which do not require interpretation
or the exercise of policy or legd judgment;

“(B) Which approves or denies a building permit issued under cler and
objective standardg.]”

The city moved to dismiss this apped and argued, among other things, that the chalenged
building permit fals within the ORS 197.015(10)(b)(B) excluson to the satutory definition of land
use decison. Petitioners responded that the building permit is afind city decison in which the city
applied or should have gpplied its land use regulations. Petitioners identified three provisons of
Section 9 of the Eugene Code (EC), which petitioners contended the city applied or should have
applied to the disputed building permit? Petitioners contended that the exemption in ORS
197.015(10)(b)(B) for some building permits does not apply to the appealed building permit,
because the EC provisions they rely on “can plausibly be interpreted in more than one way” and for
that reason are not “clear and objective standards,” as the ORS 197.015(10)(b)(B) exclusion
requires. Tirumali v. City of Portland, 169 Or App 241, 246, 7 P3d 761 (2000).

2 EC Section 9 isthe Eugene Land Use Code.
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We denied the city’s motion to dismiss in a September 10, 2004 order. In that order we
st out the three EC provigons that petitioners identified in responding to the city’s jurisdictiona
chdlenge. We noted in our order that we had some question whether the three EC provisons

petitioners relied on were gopplicable to a building permit decision like the one on gpped:

“There is some question as to whether dl of the code provisions cited by petitioners
are actualy gpplicable to the challenged decision, but the city has not responded to
petitioners assertion that they are.” Wetzel v. City of Eugene,  Or LUBA
(LUBA No. 2004-046, Order, September 10, 2004), dip op 4 (footnote
omitted).

We dso dated in our order that “[t]he cited provisons appear to include severa discretionary
gpprova standards that are not ‘clear and objective standards.’” Id. a dip op 5. Based on our
assumption that at least some of the cited EC provisions gpply to the disputed building permit and
our conclusion that some of those provisions were not clear and objective, we determined that “the
ORS 197.015(10)(b)(B) * clear and objective’ exception to our jurisdiction does not apply.” |Id.

Intervenor filed its motion to dismiss on November 29, 2004. In that motion to dismiss,
intervenor renews and eaborates on the argument first advanced by the city, arguing that the
disputed building permit decison is not aland use decison under ORS 197.015(10)(b)(B), because
the only EC provisions cited by petitioners are either inapplicable or clear and objective land use
gandards. The city in its response brief aso daborates on its earlier arguments that the chalenged
building permit is excluded from the definition of land use decison by ORS 197.015(10)(b)(B).
Intervenor dso argues that this gpped should be dismissed because petitioners failed to exhaust
available adminigtrative remedies, as required by ORS 197.825(2)(a).

We discuss beow each of the land use regulations that petitioners cite and rely on to
edtablish that the disputed building permit is aland use decison subject to our jurisdiction.

% In the omitted footnote, we particularly questioned whether EC 9.2150 applies to the disputed building
permit decision. We discuss EC 9.2150 below.
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A. EC 9.2150

We st out EC 9.2150 in its entirety below. We do so to illudtrate thet it is possible to be
confused about the potentia gpplicability of EC 9.2150 to the disouted building permit if one stops
reading after the first four words of EC 9.2150. However, if the entire provison is read, dong with
EC 9.8865 which is cross referenced by EC 9.2150 and in turn cross references 9.2150, it is quite
clear tha these provisons gpply only to decisons to change the zoning of property. Asfar aswe
can tell they have nothing to do with a building permit to convert an exigting building to another use
without affecting the zoning of the property.

“9.2150 Commercial Zone Siting Reguirements. In addition to the approva
criteria in EC 9.8865 Zone Change Approva Criteria, the following sting
requirements apply:

“(1) C-1Neighborhood Commercial.

“@ New C-1 zones shdl be located within convenient waking or
bicycling distance of an adequate support population. For new C-1
areas between 4% and 5 acres, an adequate support population is
4,000 people (exiging or planned) within an area conveniently
accessbleto the Site.

“(b) New C-1 aress larger than 1.5 acres shdl be located on a collector
or arterial street.

“(c) Exiging neighborhood commercia areas shal not be dlowed to
expand to greater than 1.5 acres unless the development area Site
abuts a collector or arterial street.

“(2) C-4 Commercial/lndustrial. The application of the C-4 zone is limited to
development steswith dl of the following:

“(@  Strip or Street-Oriented Commercia designation in the Metro Plan.

“(b) Direct accessto and from an arteria street.
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“(© A mix of commercid and indudtrid establishments in the area”
(Bold lettering and underlining in origindl).*

There is a second problem with petitioners reliance on EC 9.2150. Even if the challenged
decison included a change in zoning, EC 9.2150 only gppliesin C-1 and C-4 zones. As previoudy
noted the subject property is zoned C-2.

Even though we agree with petitioners that EC 9.2150 and 9.8865 are land use regulations
and include standards that are not clear and objective, EC 9.2150 and 9.8865 do not apply to the
disputed building permit decison. We agree with respondents that the city is not required to
consder or apply ingpplicable land use regulations.

B.  EC 9.2175(4)(a)

EC 9.2175 edtablishes “Commercid Zone Development Standards [for] Large Multi-
Tenant Commercid Facilities” EC 9.2175(a) sets out the “Description and Purpose” of EC
9.2175. “[t]heintent of these regulationsis to assure that the design and layout of large multi- tenant

“The text of EC 9.2150 and the cross-reference to EC 9.8865 make it clear that EC 9.2150 establishes special
criteriafor applying (“siting”) the city’s C-1 and C-4 zones. EC 9.8865 provides:

“Zone Change Approval Criteria Approval of a zone change application, including the
designation of an overlay zone, shall not be approved unless it meets al of the following
criteria

“(1) The proposed change is consistent with applicable provisions of the Metro Plan. The
written text of the Metro Plan shall take precedence over the Metro Plan diagram
where apparent conflicts or inconsistencies exist.

“(2) The proposed zone change is consistent with applicable adopted refinement plans. In
the event of inconsistencies between these plans and the Metro Plan, the Metro Plan
controls.

“(3) The uses and density that will be allowed by the proposed zoning in the location of
the proposed change can be served through the orderly extension of key urban
facilities and services.

“(4) The proposed zone change is consistent with the applicable siting requirements set
out for the specific zonein:

“(a) EC 9.2150 Commercial Zone Siting Requirements.

“x kx xx " (Bold lettering and underlining in original).
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commercid fadilities (e.g. shopping centers) facilitates pedestrian safety, comfort, and convenience.”
EC 9.2175(4)(a), the provison petitioners argue the city gpplied or should have applied to the
gppeded building permit, provides asfollows:

“To inaure that large multi-tenant centers include pedesirian-oriented aress, the site
plan mugt include a shopping street designed to accommodate and Simulate
pedestrian activity.”

Both the city and intervenor contend that EC 9.2175(4)(a) expresdy appliesto “large multi-
tenant centers,” while the disputed building permit only authorizes converson of sngle building for

use by intervenor as an auto dedership. Intervenor argues.

“Evenif petitioners are correct that [EC 9.2175(4)(3)] is discretionary, it clearly and
objectively does not gpply to the auto deaership development covered by the
chdlenged permit. The auto dedership is neither a shopping center nor any other
form of development that could conceivably include a shopping street.” Motion to
Dismiss 5-6 (footnote omitted).”

The city adds that EC 9.2175(2) makes it clear that the provisons of EC 9.2175 apply to
“development projects proposing at least 50,000 square feet of floor area within 3 or more new
buildings on a development dte, and the portion of the development Ste specificaly affected by the
new buildings” The gppealed building permit authorizes one existing building to be converted to an
auto dedership; it does not authorize any new buildings

As was the case with EC 9.2150 and 9.8865, EC 9.2175(4)(a) does not apply to building
permits such as the one that is a issue in this apped. Therefore, even if EC 9.2175(4)(a) isaland
use regulation that is not clear and objective, the city was not required to apply EC 9.2175(4)(a) in
issuing the disouted building permit.

® In the omitted footnote, intervenor offers the following anal ogy:

“An analogy would be ‘Buildings over 30 stories must have viewing decks with handrails
designed to enhance scenic views.” |f someone applied to develop a one-story building, the
city would not be expected to give notice and hold a hearing to find the standard does not
apply or to prepare written findings to that effect for LUBA’sreview.”
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C. EC9.2173(6)(f)

The find land use regulation provision cited by petitioners is EC 9.2173(6)(f). EC 9.2173
imposes “Commerciad Zone Deveopment Standards [for] Large Commercid Fecilities” EC
9.2173(6)(f) provides.

“All on-gte pedestrian walkways located in vehicle use areas shall be distinguished
from driving surfaces through the use of durable, low maintenance surface materids
such as pavers, bricks, or scored concrete to enhance pedestrian safety and
comfort, aswell as the attractiveness of the wakways.”

Intervenor argues that the requirement imposed by EC 9.2173(6)(f), that pedestrian walkways be
disinguished from driving surfaces, is clear and objective.  Although we tend to agree with
intervenor, the Court of Appedls decison in Tirumali shrinks the aready smal universe of land use
gandards that qudify as “clear and objective’ land use standards. We therefore turn fird to the
city’s contention that EC 9.2173(6)(f) does not gpply to the disputed building permit. The city
notes that EC 9.2173(2) expresdy limits application of the EC 9.2173 Commercid Zone
Development Standards to “any new building with 25,000 square feet or more of floor area, and
the portion of the development site specifically affected by the new building.” (Emphases added).
Once again, the city points out that the building permit at issue in this gpped authorizes renovation
and conversion of an existing building, it does not gpprove a new building. As was the case with
EC 9.2150, 9.8865 and 9.2175(4)(a), EC 9.2173(6)(f) does not apply to building permits such as
the one that isa issuein this apped that do not approve new buildings.

D. Conclusion

None of the EC provisons cited by petitioners support their contention thet in issuing the
disputed building permit, the city was required to gpply land use regulations that are not clear and
objective land use standards. Our September 10, 2004 order was based the erroneous assumption
that the cited EC provisons gpplied to the disputed building permit. We assumed the cited EC
provisons applied largely because neither the city nor the intervenor disputed petitioners claim that

the cited EC provisons were gpplicable land use standards. Based on intervenor’s motion to
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dismiss and the arguments included in the city’s response brief, we now agree that the EC
provisons cited by petitioners do not gpply. Because petitioners have identified no land use
gandards that gpply to the disputed building permit, petitioners have not established that the building
permit qudifies as a sautory land use decison. Petitioners do not argue that the disputed building
permit quaifies as a Sgnificant impacts test land use decison. City of Pendleton v. Kerns, 294 Or
126, 133-34, 653 P2d 992 (1982). Because petitioners have not established that we have
jurisdiction to review the disouted building permit, intervenor’s motion to dismissis granted.
This gpped isdismissed.
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