O©OoO~NOUILE,WN =

BEFORE THE LAND USE BOARD OF APPEALS
OF THE STATE OF OREGON

JOHAN PLOEG and VERONIKA PLOEG,
Petitioners,

VS

TILLAMOOK COUNTY,
Respondent,

and

WILLIAM DECHERT,
I nter venor-Respondent.

LUBA No. 2005-079

FINAL OPINION
AND ORDER

Apped from Tillamook County.

LoisA. Albright, Tillamook, filed the petition for review and argued on behdf of petitioners.
With her on the brief was Albright and Kittell, PC.

William K. Sargent, County Counsdl, Tillamook, filed a joint response brief and argued on
behalf of respondent.

Danid Kearns, Portland, filed a joint response brief and argued on behaf of intervenor-
respondent. With him on the brief was Reeve Kearns, PC.

BASSHAM, Board Member; DAVIES, Board Chair;, HOLSTUN, Board Member,
participated in the decison.

REMANDED 12/02/2005

You are entitled to judicid review of this Order. Judicid review is governed by the
provisions of ORS 197.850.
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Opinion by Bassham.
NATURE OF THE DECISION

Petitioners gpped a county decision approving a non-farm dweling.

FACTS
The chdlenged decison is on remand from LUBA. Ploeg v. Tillamook County, 43 Or
LUBA 4 (2002). We described the property and its environs as followed:

“The subject property is a 25.6-acre parcd that is roughly rectangular in shape, and
zoned Farm (F-1), an exclusve farm use (EFU) zone. Soils on the property consst
of 67 percent Winema st loam (WmF—Class Vle), 23 percent Winema sit loam
(WeC—Class llle) and 10 percent Winema sit loam (WeD—Class IVe). In the
middle of the property is a knall gpproximatdy 80 feet higher than the surrounding
Nestucca River floodplain. At the top of the knoll is a five-acre pasture.
Approximately two-thirds of the parcd is covered in second-growth trees, with the
remainder open pasture. The property is developed with abarn and farm shed.

“The land surrounding the subject parce is dso zoned F1. Two smdl parces
developed with dwellings lie to the north, and Highway 101 is further north. To the
northeast is a smdl rurd residentia area, separated from the subject property by
land zoned F1. To the east is the Higdon farm, a 150-acre dairy fam. To the
west is the Seymour farm, a 240-acre dairy farm. To the south lies Redberg Road.
Lands south of Redberg Road include a 29-acre parcel devel oped with a dwelling,
and severd other large parcels that are part of the Higdon and Seymour farms.

With the exception of the knoll on the subject property, the topography of land
north of Redberg Road is generdly flat, open pasturdand. The topography of land
south of Redberg Road generaly consists of steep tree-covered hills.” 1d. at 6.

The subject property was once part of the 90 acre Edmonds farm, and was leased to
neighboring dairy farmers and used for growing hay and as pasturdand during the 1960s and
1970s. In 1980, Highway 101 was relocated across the northern portion of the 90-acre parcel,
bisecting it. At gpproximately the same time, a lender to the property owner foreclosed on aloan
secured by the property. In 1982, the county board of commissoners agreed to the lender’s
request to consider rezoning the portion of the parcel south of the highway to dlow rura residentia
development. At the request of area farmers, however, the county decided to retain agricultural

zoning for most of the parcel, but to alow a partition to provide a maximum of four dwellings on the
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parent parcdl, if each parcel could meet the applicable approval criteria® In 1984, the county
goproved a partition of the remaining portion of the parent parcel south of the highway into three
parcds, resulting in a 25-acre parcd south of the subject property (tax lot 801), the subject
property (tax lot 802), and a 15-acre parce to the north (tax lot 700). The owners of tax lot 700
subsequently applied for, and obtained, county gpprova for a dwelling on that parcd. Petitioners
reside on tax lot 700.

In the late 1980s the subject property was acquired by Korevaar, who constructed the barn
and shed and used the property to pasture two to four horses for persona use. At one point
Korevaar grazed afew beef cattle on the property, but abandoned the attempt. In 1999, Korevaar
and a potentia buyer of the property gpplied for a conditiona use permit to build a nonfarm
dwelling. The county approved the gpplication, and petitioners appealed to LUBA. In 2000,
LUBA granted the county’ s request for voluntary remand.

Korevaar requested a remand hearing in 2001. The county conducted the hearing and in
March 2002 again approved the non-farm dweling. Petitioners again appeded to LUBA. In our
September 2002 decison, the Board denied four assgnments of eror, and sustained two
assgnments of error in whole or part. Specificdly, the Board remanded to the county to (1)
conduct the study required by OAR 660-033-0130(4)(a)(D) (part of the “sability” standard,
discussed below) and (2) address whether the subject property could be used in conjunction with
the adjoining dairy farms, for purposes of OAR 660-033-0130(4)(c)(B) (part of the “suitability”
standard, discussed below). Because remand required additiond evidentiary proceedings and
findings, we did not address petitioners remaining chalenges to the existing record and findings.

In 2003, Korevaar logged many of the trees on the subject parcel. In 2004, Korevaar sold
the property to William Dechert (intervenor) for $156,000. At intervenor’s request, a neighboring

! Apparently as a compromise the county agreed to creation of a one-acre parcel in the northeast corner of
the 90-acre parent parcel and to rezone that parcel for rural residential use, which was subsequently done. The
dwelling on that one-acre parcel is apparently the fourth dwelling that the county contemplated in 1982.
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dary farmer grazed cattle on the subject property on two occasions during 2004. In November
2004, intervenor requested a remand hearing, which the county board of commissioners conducted
on January 26, 2005. Intervenor submitted additiond evidence addressng the stability and
auitability standards at OAR 660-033-0130(4). The commissioners held the record open for
severd weeks, during which intervenor submitted arevised study, and petitioners submitted rebutta
evidence. At the March 15, 2005 continuation hearing, county staff presented a written
“Iindependent andlyss’ of the evidence regarding the stability standard, dated March 14, 2005.
Staff dso presented a verbd summary of that andyss. Petitioners objected that the saff andysis
was new evidence and requested an opportunity for rebuttal. The board of commissoners
declined, and after conducting deliberations voted to gpprove the gpplication. The board of
commissioners Sgned the find written decison on April 27, 2005. This goped followed.

NINTH ASSIGNMENT OF ERROR

Petitioners contend that the written and oral staff analyss submitted at the March 15, 2005
hearing is new evidence submitted after the evidentiary record closed, and that the county erred in
refusing to dlow parties an opportunity to rebut the staff andyss.  Petitioners dso argue that the
March 14, 2005 andysis is essentialy a supplementa staff report, and therefore the county erred in
faling to make the March 14, 2005 analyss available at least seven days prior to the hearing, as
required by ORS 197.763(4)(b).?

The minutes of the March 15, 2005 hearing indicate that county planning staff submitted a
five-page document dated March 14, 2005 labeled “Farm Impact Analysis.” Record 609-613. At
acommissioner’ s request, staff also verbaly summarized the March 14, 2005 document. As noted,

petitioners objected to consderation of the written and ord gSaff analyss and requested an

2 ORS 197.763(4)(b) provides, asrelevant:

“Any staff report used at the hearing shall be available at |east seven days prior to the hearing.
If additional documents or evidence are provided by any party, the local government may
allow a continuance or leave the record open to allow the parties a reasonable opportunity to
respond. * * *”
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opportunity for rebuttal. The county declined, conducted deliberations and voted to approve the
application.®

Respondents argue that, notwithstanding the presence of the March 14, 2005 document in
the record, and the indication in the March 15, 2005 minutes that the document was before the

board of commissoners, it is not clear that the document was actudly submitted to the

% The minutes of the March 15, 2005 hearing state, in relevant part:

“[Community Development Director Bill Campbell] stated that the hearing was closed to public
testimony and believed it was the intent of the Board of Commissioners to review the written
materials submitted. He again stated that the public hearing had been closed to testimony, and
the Board of Commissioners’ deliberation should begin, with concurrence from counsel. He
explained that the Board of Commissioners could direct any questions for clarification to the
applicant, the appellant, county counsel or to staff. Mr. Campbell added the other topic
discussed was the independent analysis of the expanded analysis area, completed by
department staff and provided to the Board of Commissioners, as requested, on the 14™ of
March, 2005.

Uk % % % %

“* * * Commissioner Labhart asked Mr. Campbell to summarize the March 14, 2005 document
provided to the Commissioners.

Uk % % % %

“Mr. Campbell read the bulleted summary that was attached to the March 14, 2005 letter. He
explained that in the summary staff did not see the approval of the non-farm dwelling request
materially altering the stability of the overall area. * * * He stated that staff’s conclusion was
that the findings required for a non-farm dwelling have been satisfied and staff still
recommends approval .

“[Petitioners’ attorney Lois Albright] went on record and objected to the introduction of new
evidence. She felt thisinformation should have been part of the January 26" staff report. She
stated she had not seen this report and felt it was new evidence that needed to be reviewed
and commented on by both the appellants and applicants. She felt it was procedurally out of
line for staff to make an independent analysis after the public hearing had been closed. * * *

“Chair Hurliman asked counsel for direction. * * *

“[County counsel William Sargent] mentioned to Chair Hurliman that he understood Ms.
Albright’s objection but he could not recommend, based on that objection, not to proceed. He
stated that Ms. Albright made her objection and if this issue goes to a higher authority then
they will deal with theissue.

“Commissioner Josi asked counsel about extending the hearing for one week and Mr. Sargent

did not agree. He preferred that the cormmission make their decision based on the information
they had before them. There were no further questions.” Record 605-07.
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commissoners. According to respondents, no copy of the March 14, 2005 document was
provided to ether petitioners atorney or intervenor’'s atorney until long after the county’s find
decison. Further, respondents note, the findings addressing petitioners request for rebuttal refer
only to gaff’s verbal andyss, not the written document. Respondents argue that the minutesarein
eror in suggesting that the March 14, 2005 document was ever submitted to the commissioners.
Because no written document was submitted, respondents argue, there can be no possible violation
of ORS 197.763(4)(b).

In any case, respondents argue, neither the written or ord Saff andyss included new
evidence. Findly, even if ather andyss included new evidence, respondents argue that the county
adopted findings that rey solely on intervenor's andyss to determine whether the application

complies with the stability standard.* Because the decision makers did not consider the staff analysis

* The county’ sfindings state, in relevant part:

“At the March 15" final public meeting at which the Board deliberated and made atentative
decision to approve this application, the Ploegs objected to staff’s verbal assessment of the
parties’ final submissions and requested the opportunity to rebut staff’s assessment. The
Board denied thisrequest for several reasons.

“First, the gopellants had already received a time extension on their final submission, which
included a relatively detailed review and rebuttal of the applicants' revised farm impacts
analysis. The extra time afforded the appellants forced staff and the applicant to compress
their reviews of the appellants' final submission and required that they prepare their final
summaries with less than enough time. This prevented staff from preparing a separate written
report on the final submissions and alowed staff only enough time to make an ora
presentation to the Board at the March 15th meeting. In the Board' s view, the appellants knew
when their extension request was granted that staff’s final comments would likely be in verbal
form at the final meeting with no opportunity for any party to review those comments in
advance or rebut them.

“Second, staff’s comments at the March 15" Board meeting did not take the form a written
‘staff report’ that might otherwise be subject to the 7-day requirement in ORS 197.763(3)(i). As
such, no party was legally entitled to review or rebut staff’s commentsin this matter.

“Third, staff’s comments at the March 15 hearing did not constitute new evidence, which
might otherwise give rise to arebuttal right. Instead, staff’s comments were an evaluation of
the applicant’s revised farm impacts analysis and the appellants’ rebuttal. It is noteworthy
that staff disagreed with aspects of the positions of both parties, but staff reached the same
general conclusion as the applicant. This is the proper function of staff, viz., to assess the
various arguments presented by both sides and present an evaluation of both, without
introducing new evidence.
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at dl, respondents contend, any procedurd error the county may have committed did not prgjudice
petitioners subgtantid rights.

The minutes of the March 15, 2005 hearing clearly indicate that the March 14, 2005
document was submitted to the board of commissioners, and was actually before them.® Petitioners
clearly objected to both the written and ord staff andyss. We see no basis to assume that those
minutes are erroneous. For unexplained reasons, the county’s findings addressng petitioners
objection refer only to aff’s verbd testimony. However, that is more likely an omisson in drafting
the findings than an error in the minutes. Further, asfar as we can tell from the minutes of the March
14, 2005 hearing, the commissioners accepted and considered the March 14, 2005 document for
purposes of reaching their tentative decison to gpprove the gpplication. Certainly, the minutes
reflect no action to rgect the document or the staff testimony.

It as0 seems relatively clear that the March 14, 2005 document, and quite likely the staff
ord summary, includes new evidence. The daff andyds differs consderably from intervenor's
revised farm impact anadyss a Record 707-17 in how it characterizes and anayzes the properties
congdered, dthough it reaches the same genera conclusion that the gpplication is consstent with the

gability standard. For example, the revised andys's uses astudy area of 2,120 acres, finds 15

“Finally, and to the extent that staff’s evaluation could be viewed as new evidence or
something that might give rise to a rebuttal right, the Board has not placed any weight on
staff’s comments and does not consider them in this matter. Staff ultimately validated the
applicants’ approach, but the burden of proof remains with the applicants. In this order, the
Board approves this application because the applicants met their burden of proving with
substantial evidence in the whole record that al of the approval criteria were met. The
applicant’s evidence alone—without any input from staff—was and remains sufficient to
convince the Board that the approval criteria are met. Staff’s comments at the March 15"
meeting did not, and do not, change the Board’s ultimate conclusion with regard to the
approval criteria or its view of the evidence in the record. In that light, the Board gives no
weight to staff’s comments and disregards them completely in making this decision.” Record
583-84.

® Respondents do not appear to dispute that, if the March 14, 2005 document was in fact submitted to the
commissioners, it is properly viewed as a “staff report” or a supplement to the staff report that is subject to the
reguirements of ORS 197.763(4)(b). We need not and do not reach that issue, because in our view even if the
March 14, 2005 document is subject to ORS 197.763(4)(b) and the county erred in failing to make it available
seven days prior to the hearing, that error, if any, is subsumed in the larger procedural error of accepting new
evidence without allowing other parties a chance to rebut or respond.
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nonfarm dwellings and 12 farm dwadlings within the area, and estimates the average Sze of parcds
supporting non-farm dwellings to be 10.62 acres. The daff andyss uses a sudy area of 2,055
acres, finds 7 non-farm dwellings and 18 farm and farm help dwdlings, and estimates the average
sze of parcels supporting non-farm dwellings to be 19.66 acres.

It is certainly permissible, even during a non-evidentiary phase of the proceedings, for saff
to assigt the decison maker by expressang the staff pogtion with respect to whether evidence in the
record demongtrates compliance with applicable criteria. However, the March 14, 2005 document
appears to go far beyond such assstance. The document differsfrom intervenor’s and petitioners
andyses in various particulars, and proposes a different method of analyds reaching very different
factua conclusons,

When aloca government receives new evidence after the evidentiary record is closed, even
from gaff, the locd government must ether: (1) reopen the record to alow other participants an
opportunity to respond to the new evidence; or (2) rgect the new evidence as untimely. Wal-Mart
Sores, Inc. v. City of Oregon City,  Or LUBA __ (2004-124, September 1, 2005) dip op 12
(citing ODOT v. City of Mosier, 36 Or LUBA 666, 683 (1999)); Brome v. City of Corvallis,
36 Or LUBA 225, 234-35, aff’d sub nom Schwerdt v. City of Corvallis, 163 Or App 211, 987
P2d 1243 (1999). Here, the board of commissioners did neither, at least during the March 15,
2005 hearing. At that hearing the board of commissoners noted petitioners objection, but
proceeded to deliberate and reach a tentative decison without explicitly rgecting the March 14,
2005 gaff andyss or the verbd summary. As far as we can tell from the minutes of that hearing,
the board of commissioners relied in part on that saff andyss and verba summary to reach its
tentative decison.  See n 3 (county counsel recommendation that the board “make their decision
based on the information they had before them™).

It is true, as respondents point out, that the county’s find written decison includes findings
declaring that the board of commissioners did not regard the verba staff summary as new evidence

and, in any case, the board chooses not to consder that summary and instead relies on the
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goplicant’s evidence to support its conclusons regarding compliance with the stability standard.
However, those findings address only the verbad summary and not the March 14, 2005 document.
In any case, we believe that the time to rgject or accept the evidence to be relied upon is before the
decison maker ddiberates and reaches a tentative decison. The adoption of the find written
decigon is often a perfunctory task involving little or no actua consideration of the evidence.

The county’s falure to ether rgect the gaff andyss or re-open the record to dlow
petitioners an opportunity to respond to the analysis prejudices petitioners substantid rights, and
requires remand to open the evidentiary record and alow an opportunity for rebuttd. Inthe usud
case, where LUBA sugtains a procedura assgnment of error that requires remand to re-open the
evidentiary record and that will probably require adoption of additiond findings, LUBA does not
proceed further to address other assgnments of error that challenge the existing record and findings.
However, it seems unlikely that remand solely under this assgnment of error would result in a
gonificantly different evidentiary record, sgnificantly different findings, or a different ultimate
concluson Further, this case has now been before LUBA three times. We deem it to be more
consgent with the statutory policy to reach findity in land use decisions and with sound principles of
judicid review to resolve the remaining assgnments of error.

The ninth assgnment of error is sustained.

FIRST, SECOND AND THIRD ASSIGNMENTS OF ERROR

Under these assgnments of eror, petitioners argue that the county misconstrued the
gpplicable law, made inadequate findings not supported by the record in concluding that the subject
property is“generdly unsuitable’ for the production of farm crops or livestock.

OAR 660-033-0130(4)(c)(B) dlows approvad of a dweling in conjunction with farm use
outside the Willamette Vdley if the dwdlling is Stuated on a parcd, or portion of alot or parce, that

is “generdly unauitable land for the production of farm crops and livestock.”® The county must

® We will follow the parties in using the shorthand phrase “generally unsuitable for farm use.” OAR 660-
033-0130(4)(c)(B) requires findings that:
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condder “the terrain, adverse soil or land conditions, drainage and flooding, vegetation, location and
gze of the tract.” The rule states that if alot or parcel “can be sold, leased, rented or otherwise
managed as a part of acommercid farm or ranch,” then the lot or parce is not generdly unsuitable.
The rule dso gates a presumption that a lot or parcel or portion thereof is suitable for farm useif, in
Western Oregon, it is composed predominantly of Class|-1V soils.

A. The County’s Findings

The county’s finding that the subject property is generdly unsuitable for farm use is based
on the predominant nonfarm soils and dopes, the potentia for erosion if cultivated or grazed, and
recent history of atempted farm use.” The county’s findings first note that only 33 percent of the

“(i) The dwelling is situated upon a lot or parcel, or a portion of a lot or parcel, that is
generally unsuitable land for the production of farm crops and livestock or
merchantable tree species, considering the terrain, adverse soil or land conditions,
drainage and flooding, vegetation, location and size of the tract. A lot or parcel or
portion of alot or parcel shall not be considered unsuitable solely because of size or
location if it can reasonably be put to farm or forest use in conjunction with other
land; and

“(ii) A lot or parcel or portion of a lot or parcel is not ‘generally unsuitable’ simply
because it is too small to be farmed profitably by itself. If alot or parcel or portion of a
lot or parcel can be sold, leased, rented or otherwise managed as a part of a
commercial farm or ranch, then the lot or parcel or portion of the lot or parcel is not
‘generally unsuitable.” A lot or parcel or portion of alot or parcel is presumed to be
suitable if, in Western Oregon it is composed predominantly of Class I-1V soilsor, in
Eastern Oregon, it is composed predominantly of Class |-V soils. Just because a lot
or parcel or portion of alot or parcel is unsuitable for one farm use does not meanit is
not suitable for another farm use[.]”

" The county’ s findings state:

“The Board finds that the property is generally unsuitable for any farm uses, including grazing,
hay or slage production, or manure disposal primarily because of its predominance of poor
soils (i.e,, >50%), adverse terrain and land conditions (.e. steep slopes), and the dominant
vegetation (.e., second growth trees). The property’s primary shortcomings are the soil and
slopes—two characteristics that generally are not found elsewhere in the survey area and tend
to characterize the remnants of the Edmunds Farm. On these issues, the Board accepts and
adopts the discussion in the February 10, 2005 (p5) and March 8, 2005 letters (pp 3-4), from the
applicants’ lawyer.

“A significant difference between the applicants’ revised Farm Impacts Analysis and previous
iterations is that size and location are not factors in our determination that this parcel is
generally unsuitable for farm use. The parcel is suitably located in afarm area and appears to
be large enough to serve as a feed lot, manure disposal site or for the production of hay or
silage—much as the opponents suggest. However, the parcel’s poor soils, steep slopes and

Page 10



1 soils on the subject property are Class -1V agriculturd soils, and concludes therefore that the
2  presumption in OAR 660-033-0130(4)(c)(B)(ii) evaporates and shifts to an assumption that the

3 property is generaly unsitable for farm use® The decision then discusses language from the 1969

predominant tree growth that remains on much of the property, in our view, preclude those and
all other farm uses.

“State law presumes that in Western Oregon land is suitable for farm use if it is composed
predominantly of Class I-1V soils. If the lot isnot composed predominantly of ClassI-1V soils,
as is the case here, then the presumption evaporates and shifts to an assumption that the
property is generally unsuitable for farm use because the property is predominantly nonfarm
soils. In this case, the soils analysis shows that this parcel’s soils are predominately not
suitable for farm use. Approximately 67% of the site, or 17.2 acres of the 25.6 acres, is
composed of Winema silt loam (WmF) soil. The Soil Conservation Service [SCS] classifies
WmF soils as Class Vle soils. These soils are generally found on slopes ranging from 20% to
40%. On the subject property the steep hillsides and knoll in the center of the property are
WmF soils.

“The * Soils Survey, Tillamook, Oregon,’” published by the USDA [SCY], reports that Class VI
soils have ‘ severe limitations that make them generally unsuitable for cultivation” and that limit
their use to pasture or range, woodland or wildlife cover. Subclass Vle soils are ‘severely
limited, chiefly by risk of erosion, if the protective cover isnot maintained.” * * * Because 67%
of the subject property is Class Vle sail, i.e., not farm soils, the Board finds that the subject
property is predominantly unsuitable for farm use. This conclusion is corroborated by the
applicants’ testimony that farming efforts on the property have been fruitless for more than 20
years.

“Approximately 10% of the property, or 2.5 acres, mainly at the northwest and southwest
corners, are classified as Winema silt loam (WeD) Class IVe soil. * * * These soils are also
‘subject to very severe erosion’ if they are not cultivated and not protected. Even though the
Class Ve soils barely qualify as ‘farm soils' their limitations require them to be cultivated in
order to achieve their ayriculture potential. Here, however, the predominant farm use in this
part of Tillamook County is dairy cattle grazing not cultivation. If grazed rather than
cultivated, Class IVe soils are subject to ‘very severe erosion.” The steep slopes on the
property exacerbate this problem by making cultivation even more difficult and by facilitating
erosion. The Board finds this combination of circumstances contributes to the conclusion that
the property is generally unsuited for farm uses.

“Approximately 23% of the property, or 5.98 acres, in the southwest corner of the property
along Redberg Road, is classified as Winema silt loam (WeC) a Class |l1e soil type. Classllle
soils also have severe limitations that reduce the choice of plants' or require special
conservation practices, or both, are subject to ‘severe erosion’ if cultivated and not protected.
Consequently, of those portions of this steeply sloped site that have suitable farm soils, those
soils have documented severe erosion potential, which makes these soils of limited utility for
the predominant farm practice in the area, i.e., cattle grazing.” Record 587-88 (underline and
italicsin original, footnotes omitted).

8 Petitioners do not assign error to the county’s belief that a parcel composed predominantly of ClassV and
above soils in western Oregon is presumed to be generally unsuitable for farm use. However, we question
whether that view is correct. While the rule's presumption that land is generally suitable certainly evaporates,
we are aware of no authority that the presumption shifts to the opposite.
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Soil Conservation Service (SCS) soil survey for the county indicating that Class Ve soils are
auitable only for pasture or woodland and are “severdly limited” by risk of eroson if a protective
cover is not maintained.” The decision cites the SCS survey for the proposition that even the Class
IVe soils on the property are subject to “very severe eroson” if they are not cultivated. Noting that
grazing rather than cultivation is the predominant farm use in the county, the county reasons that the
Class IVe soils will erode if grazed rather than cultivated. Accordingly, the county concludes that
the presence of Class IVe soils on the property supports a finding that the property is generdly
unsuiteble for farm use.  With respect to the Class Ille soils, the county notes language from the
SCS survey indicating that such soils are subject to erosion if cultivated and not protected. Given
the potentid for “severe erosion,” the county concludes, the Class Il1e soils on the property are of
“limited utility” for the predominant farm practice, grazing.

In addition, the county finds “particularly persuasve’ intervenor’'s tesimony relaing the
efforts of an adjoining dairy farmer, Seymour, to graze cattle on the property on two occasonsin

2004. According to intervenor, on both occasons the available forage on the property was

° The SCSis now the Natural Resources Conservation Service (NRCS).
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exhausted in a matter of days, and the cattle were removed.’® From this and other evidence, the
county concluded that the subject property is generally unsuitable for farm use™

As noted, one bass for our remand of the 2002 decison was to consder whether the
subject property could be used in conjunction with adjoining dairy farms, pursuant to OAR 660-
033-0130(4)(c)(B). On remand, petitioners submitted an affidavit from one of the adjoining
farmers, Higdon, whose family leased the subject property in the 1960s and 1970s, stating that the
farmer believes that the subject property could have 20 acres of pasturdand on it, which, if he
owned it, would dlow him to expand his herd by at least 40 head. Record 846. Two other dairy
farmersin the area submitted affidavits averring that the subject property would be a useful addition
to their or other dairy farms. The county, however, declined to consder that evidence, or the issue
of conjoined use generdly, because it found that the subject property is generdly unsuitable for farm
use regardless of its 9ze or location. The county found thet, although the property is “large enough
to serve as a feed lot, manure digposa Ste or for the production of hay or Slage,” because of poor
soils and the other limitations described above the property is unsuitable for farm use even if usedin

conjunction with adjoining farms.

 The findings state, in relevant part:

“On the issue of this parcel’s capacity for farm use, we find to be particularly persuasive the
current owner’s actual attempts to graze cattle. In a letter submitted into the record and
testimony given at the January 26™ hearing, [intervenor] testified about Rob Seymour’ s use of
this land to graze 70 calves on multiple occasions in 2004. His unrebutted testimony shows
that the calves were first grazed in June on the portion of the property that is flat and has the
best (farm) soils along the south and west sides (approximately 6 acres). The calves
apparently exhausted the available forage in six days, and Mr. Seymour was forced to remove
the calves. Hetried again in August, but this time on the entire parcel. The evidence shows
that the forage was exhausted in only four days and the animals had to be removed again.
This is actual evidence of this parcel’s farm use potential in combination with a nearby farm
operation. Based on this and other evidence, we find that this parcel is generally unsuitable
for farm uses for the above-stated reasons, none of which includes size or location. * * *”
Record 590.

" The county also cited the apparent lack of farm use on petitioners property, which adjoins the subject

property and shares some of the same soils and slopes, as evidence that the subject property is generally
unsuitable for farm use We address that issue under the eighth assignment of error.
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For the following reasons, we generdly agree with petitioners that the county’s andyssis
flawed in severd particulars, and that its ultimate concluson that the property is generdly unsuitable

for farm use is not supported by substantia evidence.

B.  Generally Unsuitablefor the Production of Farm Cropsor Livestock

Under the firg and second assignments of error, petitioners chalenge the county’s
conclusion that the subject property, consdered in isolation, is generdly unsuitable for farm use,
consdering terrain, adverse soil or land conditions, drainage and flooding, and vegetation
According to petitioners, the county committed several andytica errors, failed to address specific
issues raised by petitioners, and adopted findings not supported by substantia evidence in the whole
record. Respondents contend that the county conducted the proper andyss under OAR 660-033-
0130(4)(c)(B) and that its conclusions under the generaly unsuitable standard are supported by
subgtantial evidence.

1. Sail Classfications

A dgnificant factor in the county’s andlysis was its view that the three soil types on the
property, including the Class I1le and Ve soils, have limited value for pasture, particularly given the
potential for erosion on steep dopes. That view is based on language from the SCS soil survey.
Petitioners argue that the county erred in relying on tha language, and cite to afidavits from
neighboring farmers and a letter from the regiond NRCS s0il conservationist disputing the county’s
clam that grazing on the three il types poses an eroson risk. Petitioners note that the adjoining
dairy farms both share some of the same soil types and dopes as the subject property, and use
those soils for pasture without erosion. Petitioners d<o cite to affidavits from neighboring dairy
farmers indicating that even stegper dopes than those found on the subject property can, with good
husbandry, be used for pasture without risk of erosion.

We agree with petitioners that the county’s reliance on the language in the SCS survey is
overdated, at least, and plainly erroneous in one particular. The language cited is not found in the

specific soil descriptions of the Winema series, found a Record 138, but rather in a generd
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description of soil classes, duplicated at Record 131. With respect to Class VI soilsin generd, the
SCS aurvey dates that such soils are “generdly unsuitable for cultivation” and thet their useis limited
to pasture, range or woodland. Id. Sub-Class Vie soils are “severdy limited, chiefly by risk of
erosion if the protective cover is not maintained.” ld. The SCS describes a further sub-class that
includes the soil that predominates on the subject property as consisting of “[d]eep to moderately
deep, wdll-drained soils on rolling natura grass-covered uplands.” Id. Nowherein that description
does the SCS survey suggest that Class Vle soils are unsuitable for grazing, or that grazing isarisk
factor for eroson. On the contrary, he specific description of the Winema (WmF) soils that
predominate on the subject property sates that “[i]t is used mainly as native pasture for sheep.”

Record 138.

The county’s characterization of the Winema (WeD) Class Ve soils on the property is
amply not supported by the SCS survey. The initid fam impact andyss cites the generd
description of the Class IVe soils at Record 131 as Stating that such soils are subject to very severe
erogon “if they are not cultivated and not protected. See Record 131[.]” Record 1044 (emphasis
added). That statement is repeated n the gpplicant’s submittals and ends up in the county’s
findings See n 7 (finding that the Class IVe soils on the subject property must be cultivated to
prevent eroson, and thus there is potentid for very severe eroson if the soils are grazed rather than
cultivated). However, the description of Class Ve soils at Record 131 says just the opposite, that
Class IVe soils are “subject to very severe erosion if they are cultivated and not protected.”
Record 131 (emphasis added). The decison inserts anegative that asfar aswe cantell isnot in the
origind, and relies on that negative to conclude that the Class IVe soils on the property have
essentidly no fam use.

The county’ s discussion of the Winema (WeC) Class Il1e soils that comprise 23 percert of
the subject property accurately quotes the SCS to the effect that such soils are subject to severe
eroson “if they are cultivated and not protected.” Record 131. However, the county’s findings go

on to conclude that Class Ille soils have “documented severe erosion potentia, which makes these
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soils of limited utility for the predominant farm practice in the areq, i.e., cattle grazing.” Record 588
(quoted at n 7). Again, nothing in the SCS cited to us indicates that grazing on Class llle soilsisa
risk factor for eroson. The specific description for Winema (WeC) soils sates that “the hazard of
eroson is dight” and the soil “is used dmogt entirdy for improved pasture and hay.” Record 138.
Further, as petitioners point out, both the WeD and WeC soils that comprise one-third of the
property are dassfied as high vdue famland in the county if used in conjunction with a dairy
operation under certain circumstances, and both soils are found on the adjoining dairy farms, where
they are used for pagture. In addition, petitioners cite to the letter from the NRCS soil
consarvationist, dating that the principa risk of eroson sems from cultivation, and that grazing
greatly reduces the risk, because it maintains a permanent vegetative cover. Record 876.
Petitioners dso cite affidavits from neighboring farmers, indicating that they use the same or Smilar
soilswith amilar or steeper dopes for grazing without eroson.

In sum, the county’s decison misstates the SCS soil classfication descriptions to
erroneoudy inflate the risk of eroson from grazing the three soil types on the property. If anything,
the SCS soil survey is consgtent with the affidavits and other evidence submitted by petitioners, to

the effect that the soils on the property are suitable for grazing.

2. Recent History of Grazing
The county found “particularly persuasve’ intervenor’s tesimony regarding Seymour’s use
of the property for grazing on two occasions in 2004. See n 10. The fird atempt, in June 2004,
involved 70 400-pound calves on the sx-acre portion of the property with Class llle soils.
Intervenor testified that Seymour told him that the forage on that portion was exhausted in Sx days.
Record 686. The second attempt involved an unknown number of cattle on the entire property, in
August 2004, and intervenor testified that Seymour told him that the forage was exhausted in four

days. Id. The county cited this experience as “actua evidence of this parcdl’s farm use potential”

2 Apparently, Seymour also grazed cattle on the property in January 2005. For some reason, the findings do
not discuss that occasion.
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and relied on that experience as a patia bass for its concluson tha the subject property is
generdly unsuitable for farm use. Record 590.

Petitioners note that intervenor’s testimony regarding Seymour’ s experience is hearsay, and
argues in any case that the substance of that testimony is rebutted by affidavits from neighboring
farmers, as wel as the long hitorical use of the property for grazing. Petitioners cite to affidavits
from Higdon, an adjoining dairy farmer, noting that the pasture on the subject property has not been
managed or improved for productivity, and reating his experience when it has been improved with
fertilizer.®* Higdon dso submitted an affidavit citing his family’s history in farming the subject
property, the history of grazing on the property since its creation in 1984, and opining that the
property could be used in conjunction with his farm operation. Record 843-47. That affidavit
relaes a conversation with Seymour in January 2005 indicating that Seymour planned to run his
cows on the property for a month or so to rest his pastures, and that Seymour regretted that one or
both of the two farmers had not purchased the subject property and split it between their farms.

Respondents argue that hearsay is dlowed in land use proceedings and may be relied upon
as subgtantid evidence. According to respondents, the county properly relied on intervenor’s
testimony regarding Seymour’'s experience grazing the property, as well as the experiences of
Korevaar, who was unable to pasture his horses and cattle year-round on the property without

supplementad feed.

3 Higdon submitted a “rebuttal affidavit” responding in part to intervenor’s testimony, stating, in relevant
part:

“All dairy farmersin Tillamook County import some hay. Any grass production helps to keep
down the amount of imported hay. The real issue here is management and fertilization. This
property has not been managed to increase production. In the past, Mr. Korevaar asked me to
spread manure on his property, if | had any to spare. While | really didn’t have any ‘extra

manure to spare, | did haul a few loads and apply them to the property. The resultswereas|
expected—dramatic. There were green lush stripes where the manure was applied. My
experience across the fence has taught me that this land can be quite productive, the soil just
needs nitrogen and organic matter.” Record 673.
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Respondents are correct that the rules of evidence do not apply to land use proceedings,
and that hearsay evidence may condtitute substantial evidence on which alocd government can rely
to reach a decison. Reagan v. City of Oregon City, 39 Or LUBA 672, 678-79 (2001). That
sad, we tend to agree with petitioners that intervenor’s testimony regarding Seymour’s grazing
experience does little by itsdf to support the county’s conclusion that the subject parcel is generdly
unsuitable, and what it does contribute is significantly undercut by other evidence in the record.
There is no afidavit or satement from Seymour in the record, and intervenor admittedly is not a
farmer. Intervenor’'stestimony suggests that Seymour’ s experience proves that the subject property
produces substandard amounts of forage. However, the findings and the record do not provide a
comparison or standard against which to measure the forage capacity on the subject property. For
al the record shows, it may be entirely reasonable to expect that 70 400-pound heifers will in 9x
days exhaust Sx acres of forage on even the best soilsin the area. Intervenor’s apparent view that
Seymour was discouraged in his farm use of the property is bdied by Higdon's sworn statement
that Seymour planned to run his cattle on the property for a month or so in January 2005 and that
he regretted that he or Higdon did not own the property. As discussed below, Higdon's affidavits
state that both he and Seymour have expressed interest in acquiring the subject property for usein
conjunction with their farms, if it could be acquired at farm vaues and not for its vaue as the Ste for
anon-fam dwdling. Seen 15.

In addition, as Higdon and other farmers noted, the pasture on the subject property has not
been maintained or improved for over 20 years. Higdon related his experience that fertilizing the
subject property yidds “dramatic” improvements in forage production. As we stated recently ina

amilar context,

“Where land that was once maintained at some level of agricultural productivity has
suffered in recent years due to neglect, it is inappropriate to take such neglect into
account [for purposes of determining whether land is agriculturd land] under
OAR 660-033-0020(1)(a)(B). A reasonable rancher, for example, would maintain
fences, control brush and weeds and take similar appropriate measures to maintain
the productivity of the property. The county erred to the extent it took as its
basdline the neglected condition resulting from falure to provide such maintenance.”
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Wetherell v. Douglas County, ~~ Or LUBA _ (LUBA No. 2004-045,
September 8, 2005), dip op 17, appeal pending.

We see no reason to reach a different conclusion in applying the generdly unsuitable standard at
OAR 660-033-0130(4)(c)(B). The focus under the generaly unsuitable standard is whether the
land can produce crops or livestock, not whether a particular farmer can do so. Moore v. Coos
County, 31 Or LUBA 367, 350, rev'd and rem’d on other grounds 144 Or App 195, 925 P2d
927 (1996). That is, the focus is on what the land is capable of under gppropriate agricultura
management. Thus, evidence that land once maintained as pasture but neglected in recent years
produces what may be a rdaively smdl quantity of forage says little about its capacity for
producing forage, particularly where there is evidence that the forage capacity would dramatically
improve if the land were appropriately managed.
3. Conclusion

Reduced to essentids, the evidence the county chose to rely on conssts of the SCS soil
survey, the current condition of the property, and the statements of intervenor and his predecessor,
neither of whom claim to be farmers. The county’ s conclusion that the subject property, considered
in isolation, is generdly unsuitable for farm use is based in large part on severd misreadings of the
SCS soil survey. The remaining evidence the county relied upon is not particularly compelling. That
evidence might or might not condtitute substantia evidence that the property is generdly unsuitable
for farm usg, if it were the only evidence in the record on that issue. However, petitioners submitted
detalled affidavits and evidence from neighboring farmers and other agricultura experts, attesting
that whatever its limitations and current condition the subject property is suitable for farm uses it has
higtoricaly supported and that occur on neighboring farms around the property. In contrast, we are
not cited to a sngle farmer or other agriculturd expert who submitted testimony in support of
intervenor’s claim that the property is generdly unsuitable for farm use.

Substantia evidence is evidence a reasonable person would rely on in reaching a decision.

City of Portland v. Bureau of Labor and Ind., 298 Or 104, 119, 690 P2d 475 (1984); Bay v.
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Sate Board of Education, 233 Or 601, 605, 378 P2d 558 (1963); Carsey v. Deschutes
County, 21 Or LUBA 118, aff'd 108 Or App 339, 815 P2d 233 (1991). In reviewing the
evidence, however, we may not subgtitute our judgment for that of the locd decison maker.
Rether, we must consider dl the evidence in the record to which we are directed, and determine
whether, based on that evidence, the local decision maker’s concluson is supported by substantia
evidence. Younger v. City of Portland, 305 Or 346, 358-60, 752 P2d 262 (1988); 1000
Friends of Oregon v. Marion County, 116 Or App 584, 588, 842 P2d 441 (1992).

In our view, after taking into account the county’s misreading of the SCS soil survey, and
consdering dl the evidence in the record, a reasonable person would not rely on the evidence the

county did to conclude that the property is generdly unsuitable for farm use.

C. Usein Conjunction with Other Lands

Under the third assgnment of error, petitioners argue that the county erred in failing to
consder whether the subject property could be usaed in conjunction with neighboring commercia
fams. Reatedly, under the first and second assignments of error, petitioners argue that the county
ered in faling to consder whether the subject property is suitable for manure disposa under a
Confined Anima Feeding Operation (CAFO) permit. Because both issues involve use of the

property in conjunction with other lands, we address these arguments together.

1 Whether the County Must Consider Conjoined Use

As noted, we remanded the 2002 decision for the county to consider whether the property
could be usad in conjunction with the adjacent dairy farms, pursuant to OAR 660-033-
0130(4)(c)(B)(i) and (ii). Citing to Moore v. Coos County, 31 Or LUBA at 351, we stated that
“the county must consider conjoined use, unlessit firgt finds that the parce is generdly unsuitable for
farm use, regardiess of sze or location.” On remand, the county took the approach suggested in
the above-quoted sentence, and attempted to avoid consdering conjoined use by firg finding that
the subject property is generdly unsuitable for farm use, regardless of Size or location. Seen 7,

second paragraph.  Apparently as an dternative, the county went on to consder whether the
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subject property could reasonably be used in conjunction with nearby farms, and concluded that it
could not.**

Petitioners argue that the county is required to consider conjoined use, and that the findings
and record fall to demondtrate that the subject property cannot reasonably be put to farm use in
conjunction with adjacent or nearby farms. According to petitioners, the county in fact relied on the
Sze of the subject property, its protestations to the contrary notwithstanding. Noting that the
subject parcd was used once for pasture and growing hay as pat of a larger farm, petitioners
contend that none of the sdient characteridtics of the land— its soil and dopes—changed in 1982
when that larger farm was partitioned. If the subject property cannot be profitably farmed now,
petitioners argue, it can only be due to its reduced sze. Consequently, petitioners argue,
OAR 660-033-0130(4)(c)(B)(i) and (ii) require the county to mnsder conjoined use, and the
county cannot ignore the evidence indicating that neighboring farmers are willing to use the property
in conjunction with their farms.

Respondents argue that LUBA has consgently held that a county need not consider
conjoined use under OAR 660-033-0130(c)(B)(i) and (ii) if 9ze and locetion are not factors in the
county’s conclusion that the property is generdly unsuitable. See, e.q., Epp v. Douglas County;,
46 Or LUBA 480, 485 (2004). Even if congderation of conjoined wee is required, respondents

“ The county’ s decision states, in relevant part:

“ Statements submitted by the opponents indicating potential use that nearby farmers might
make of the property are limited to grazing, producing hay and silage and spreading manure.
However, those uses would be severely limited by the predominant steep slopes and well-
developed tree cover. If the trees were removed for grazing, hay production or manure
disposal, the soil manual indicates that the soils are highly erosive—a characteristic that
would lead to damaging results in terms of soil loss and runoff from the parcel to nearby
streams and farms. As it stands, however, the record indicates there has been no legitimate
interest in leasing or farming this property by any neighboring farmer since the property was
split in 1980. The affidavits submitted by the opponents from nearby farmers do not change
that conclusion. These affidavits represent after-the-fact statements of what some
surrounding farmers might be willing to do if asked. However, the record contains no evidence
of any actual offersto use, farm, lease or purchase thisland and put it to a legitimate farm use.
* * %" Record 589-90 (underlinein original).
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argue that in the findings quoted at n 14 the county in fact concluded that the subject property could
not reasonably be used in conjunction with other lands.

OAR 660-033-0130(4)(c)(B) requires the county to consder the “location and Sze of the
tract,” among other factors. The last sentence of OAR 660-033-0130(4)(c)(B)(i) requires counties
to condder conjoined use where the subject property is consdered unsuitable “solely because of
dze or locaion.” Respondents are correct that in Epp, Moore and other cases we have read the
last sentence of OAR 660-033-0130(4)(c)(B)(i) and amilar satutory language to implicitly absolve
counties from the obligation to consider conjoined use where the county does not take dze or
location into consideration. We now question whether those cases correctly construe the rule.

The lagt sentence of OAR 660-033-0130(4)(c)(B)(i) does not state, at least explicitly, that
a county need not consider conjoined use where it does not take Size or location into account. As
noted, the rule requires counties to take sze and location into account. Further, OAR 660-033-
0140(4)(c)(B)(ii) gtates in unqudified terms that if a lot or parcd “can be sold, leased, rented or
otherwise managed as part of a @mmercid fam or ranch,” tha lot or parcd is not generaly
unsuitable for farm use.  In addition, we tend to agree with petitioners that it will be a rare
circumstance where size and the proximity of farm operations on other lands do not play somerole
in any concluson that property is generdly unsuitable for farm use. Indeed, wnlessland has dmost
no intrindc agriculturd vaue, the suitability or unsuitability of that land for fam use is modly a
function of its 9ze and location. For example, one-third of the subject property conssts of Class
[l and IV agriculturd soils that, under specified circumstances, can be classfied as high-vdue
famland, and according to the SCS survey even the non-agriculturd soils support grazing. There
seems little doubt that if the rdative proportion of soils and other characteristics on the property
remained the same, but the property were double or triple its current size, it would be consderably
more difficult to adopt a sustainable concluson that the entire parcel is unsuitable for farm use.

Nonetheless, we need not and do not consider in the present case whether Epp and our
other cases correctly construe OAR 660-033-0130(4)(c)(B). We held above that the record and
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the decigon fail to demondrate that the property is generdly unsuitable for farm use, conddering the
other factors specified in the rule—terrain, adverse soil or land conditions, drainage and flooding,
and vegetation. It follows that, if the subject property is generdly unsuitable, it can only be so due
to its 9ze or location. Under that circumstance, there is no question that OAR 660-033-
0130(4)(c)(B) requires the county to condder conjoined use.  Accordingly, we turn to the county’s
dternative finding that the property cannot reasonably be used in conjunction with other lands.

As noted, petitioners submitted affidavits from severa area farmers opining that the subject
property would be a vaduable addition to dairy farms in the areq, for grazing, early pasturing in
soring when lowlands are too wet, slage production, and manure disposal. The mogt specific is
Higdon's, who dtates his interest in acquiring or using the property in conjunction with his adjoining
dairy farm, and describes how it could be so used. The county’ s finding, quoted a n 14, criticizes
these affidavits for failure to include “evidence of any actua offers to use, farm, lease or purchase
this land and put it to alegitimate farm use” However, we do not see that evidence of actud offers
to buy or lease land is essentid to a determination whether land can reasonably be used in
conjunction with other lands. As Higdon's affidavit explains, neither intervenor nor his predecessor
has shown any interest in sdling the subject property for its vaue as farm land, which Higdon

estimates to be about half its vaue as a Site for a non-farm dweling.> We agree with petitioners

' Higdon' s rebuttal affidavit states, in relevant part:

“Mr. Dechert has owned the property since April 2004. Mr. Dechert has not shown any
indication that he was desirous of selling or leasing the land since he purchased it in April

2004. Therefore, it is not surprising that he has not received any offers since the purchase.

Furthermore, | would like to state that at no time since this parcel was created in 1984 has this
land been for sale at what | would consider to be farm value prices. This is understandable
since the owners have consistently valued this parcel as abuildablelot.” Record 675.

“Following the purchase of this property by Mr. Dechert in April 2004, Mr. Seymour stopped
by my house and said that we should have gone in together and purchased the property and
split it between our farms. Both the Seymours and myself have been interested in adding this
property to our farms. The concern, of course, is cost. When people are willing to pay twice
what the property is worth on the speculation that they can build a house, it really prevents
thisland from being utilized asfarmland.” Record 676.
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that the county has not demongtrated that the property cannot reasonably be used in conjunction
with adjoining or nearby dairy farms.
a. Confined Animal Feeding Operation (CAFO) Permits

Finaly, petitioners argue that the county falled to address whether the subject property
could be used for manure disposal under a CAFO permit.  As petitioners explain, the number of
animas that a dairy farm can support is limited by CAFO permits, which ensure that the farmer’s
land can support disposa of the manure the herd generates, particularly when the herd is confined in
barns during the winter. The more land under afarmer’s control that is suitable for manure disposd,
the larger the herd the farmer can have. The record includes a letter from the CAFO program
manager a the state Department of Agriculture, Sating that he is familiar with the subject property
and that it “would have agriculturd valug’ if included in a CAFO permit for a dairy fam. Record
660. The record aso includes affidavits from Higdon and other farmers in the area stating that the
subject property isvauable farm land for that reason, because it would dlow any dairy farmer, even
those whose farms do not adjoin the property, to expand their herd. Record 676, 846, 882, 893.
One of the afidavits explains that low-lying lands often cannot be used for manure disposal and that
higher eevation lands, such as the subject property, are therefore especidly vauable for that
purpose. Record 882.

Petitioners contend that the county failed to address the issue of whether the subject
property is suitable for manure digposal under a CAFO permit, other than to claim that any farm use
including manure digposa would be “severdy limited by the predominant steep dopes and well-
developed tree cover.” Record 589; see n 14. Petitioners cite to evidence that much of the subject
property is suitable for manure disposa notwithstanding the dopes, and argue that the reference to
“wdl-developed tree cover” must refer to the condition of the property prior to its recent logging,
which removed many of the trees from the steepest dopes.

Respondents do not specificaly respond to petitioners arguments regarding the property’s

suitability for use for manure digposal under a CAFO permit.  As far as we can tell from the
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affidavits and other evidence cited to us, manure digposd is a critical dement of the agricultura

economy in the county, an essentid farm practice that dso introduces fertilizer to the soil and
increases soil productivity. We agree with petitioners that the county’s findings do not adequatdly
explain why the subject property, or most of it, is unsuitable for manure disposal under a CAFO
permit. Thereis no evidence, other than the county’ s misreading of the SCS survey, suggesting that
use of the property for grazing or manure disposa presents a risk of eroson. The county’s
gpeculation that logging the trees on the property will cause erosion has no basisin the record that is
cited to us, and is belied by affidavits stating that the logging that occurred in 2004 on the steegpest
dopes on the property caused no eroson. Record 846, 832.

In sum, gven the importance of manure disposd and CAFO permits for dairy faming—
ovewhdmingly the dominant agriculturd indugtry in the county—if the property is suitable for
manure disposal that fact would seem to have a least some bearing on whether the property is
generdly unauitable for farm use. The county erred in falling to adequately consder the property’s
auitability for manure disposd under a CAFO permit.

Thefirgt, second and third assgnments of error are sustained.

FOURTH, FIFTH AND SIXTH ASSIGNMENTS OF ERROR

These assgnments of error chalenge the county’s conclusion that the proposed nonfarm
dwelling will not “meateridly dter the stability of the overadl land use pattern,” under OAR 660-033-
0130(4)(c)(C) and 660-033-0130(4)(a)(D)."* Under the adminigtrative rule, the county must

1* OAR660-033-0130(4)(a)(D) sets out the procedures and standards for determining whether the material
stability standard at OAR 660-033-0130(4)(c)(C) is satisfied. It provides, in relevant part:

“* * * |n determining whether a proposed nonfarm dwelling will ater the stability of the land
use pattern in the area, a county shall consider the cumulative impact of possible new nonfarm
dwellings and parcels on other lots or parcels in the area similarly situated. To address this
standard, the county shall:

“() Identify astudy areafor the cumulative impacts analysis. The study area shall include
at least 2000 acres or a smaller area not less than 1000 acres, if the smaller areais a
distinct agricultural area based on topography, soil types, land use pattern, or the
type of farm or ranch operations or practices that distinguish it from other, adjacent
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among other things identify a study area of 1000 to 2000 acres, describe the types of uses and
dwellings within the area, and determine the number of potentid new nonfarm or lot-of-record
dwellings that could be approved in the area and the number of potentid new parces for nonfarm
dwelings. Findly, the county must determine whether the cumulaive effect of the proposed
nonfarm dwedling, exising nonfarm dwellings and potentid nonfarm dwelings will make it “more
difficult for the exigting types of farms in the area to continue operation” for severd listed reasons,
including “diminished opportunities to expand, purchase or lease farmland.” See generally Elliott
v. Jackson County, 43 Or LUBA 426, 436-42 (2003) (describing the andysis required under
OAR 660-033-0130(4)(3)(D)).

The county’s 2002 approva did not specificaly address the requirements of OAR 660-
033-0130(4)(a)(D). Asaninitid problem, the county’s andlyss was based on a study area of only
276 acres. Accordingly, we remanded for the county to identify and base its analys's on the 1000
to 2000-acre study area required by OAR 660-033-0130(4)(a)(D)(i). Ploeg I, 43 Or LUBA at

agricultural areas. Findings shall describe the study area, its boundaries, the location
of the subject parcel within this area, why the selected area is representative of the
land use pattern surrounding the subject parcel and is adequate to conduct the
analysis required by this standard. Lands zoned for rural residential or other urban or
nonresource uses shall not be included in the study areg;

“(ii) Identify within the study area the broad types of farm uses (irrigated or nonirrigated
crops, pasture or grazing lands), the number, location and type of existing dwellings
(farm, nonfarm, hardship, etc.), and the dwelling development trends since 1993.
Determine the potential number of nonfarm/lot-of-record dwellings that could be
approved under subsections (3)(a), (3)(d) and section (4) of this rule, including
identification of predominant soil classifications, the parcels created prior to January
1, 1993 and the parcels larger than the minimum lot size that may be divided to create
new parcels for nonfarm dwellings under ORS 215.263(4). The findings shall describe
the existing land use pattern of the study area including the distribution and
arrangement of existing uses and the land use pattern that could result from approval
of the possible nonfarm dwellings under this subparagraph;

“(iii) Determine whether approval of the proposed nonfarm/lot-of-record dwellings
together with existing nonfarm dwellings will materially alter the stability of the land
use pattern in the area. The stability of the land use pattern will be materially altered if
the cumulative effect of existing and potential nonfarm dwellings will make it more
difficult for the existing types of farms in the area to continue operation due to
diminished opportunities to expand, purchase or lease farmland, acquire water rights
or diminish the number of tracts or acreagein farm use in amanner that will destabilize
the overall character of the study area.”
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15-16. Because the andyss resulting from a 1,000 to 2,000 study area would likely differ
congderably from that based on a 276-acre study area, we did not reach the remainder of
petitioners chalenges to the county’s conclusion that the gpplication satisfied the stability standard.
.

When the gpplication was re-activated in October 2004, intervenor submitted afarm impact
analysis based on a study area over 2000 acres. Petitioners consultant, a former county planning
director, reviewed the October 2004 andys's and identified a number of andytical errors. Record
855-70. In response, intervenor’'s atorney revised the farm impact analyss and submitted the
revised anaysis to the county in a letter dated February 10, 2005. Record 707-40. The revised
andysis attempts to correct many of the errors identified by petitioners consultant.r” The county’s
find decison adopts the February 10, 2005 letter as the bass for its conclusion that the stability
dandard is met. The decison dso adopts the gpplicants find written argument, a letter from
intervenor’s attorney dated March 8, 2005, as part of its anadysis.

The revised farm impact andyss sates that 1,077 acres of the study area consist of nine
farm tracts that are active dairy farms, zoned F1, with atota of 12 farm dwellings. The remaining
1,042 acres are aso resource-zoned, and include gpproximately 43 tax lots, including 13 tax lots
totaling 438 acres that are part of awildlife refuge owned by the federa government and leased for
grazing by neighboring farmers. Of the remaining 30 tax lots, 15 are developed with dwdlings, and
15 are vacant. The revised andyss characterizes dl 15 of those dwdlings as nonfarm dwellings,
wheress petitioners characterize only nine of them as nonfarm dwelings. Of the 15 vacant tax lots,
the revised andysis finds that only one parcel other than the subject property is likely to develop
with anonfarm dwelling or alot of record dweling. The andys's concludes that the “predominance
of nonfarm dwellings in the study area will not change dgnificantly with the addition of one more
nonfarm dweling.” Record 709.

Y For example, the original study area and analysis apparently included lands zoned for rural residential use,
contrary to OAR 660-033-0130(4)(a)(D)(i). The revised analysis does not.
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Based on the revised andysis, the county concluded, in relevant part:

“From thisinformation and andysis, we conclude that about haf of the study arealis
composed of a few (9) large fam units with agpproximady 12 farm related
dwellings. The baance of the sudy area is made up of smdl lots (30) that are not
put to farm use and contain gpproximatdy 15 nonfarm dwellings. Even though
some lots and some dwellings could be categorized as either farm or nonfarm, the
above-described generd pattern remains.  Given the requirements of dtate law for
dwellings on resource land we agree with the gpplicants concluson that only one
lot in the sudy areais dearly digible for a dweling, i.e., Horn's property (TL 801)
for which the County approved a nonfarm dwelling in 1992 (CU-92-444a) and
which has since expired without being vested. All other lots and parcels would have
to meet dther the generdly unsuitable for farm use requirement, nonfarm soil
requirement, and/or could not be in actua resource use. The soil map, lot size and
other data in the record appear to preclude al other lots in the study area for a
dwelling for one or more of these reasons.” Record 592.

Petitioners contend that the county misconstrued OAR 660-033-0130(4)(8)(D) in a
number of particulars, and adopted inadequate findings that are not supported by substantia

evidence.

A.  OAR 660-033-0130(4)(a)(D)(i)

Under the fifth assgnment of error, petitioners chalenge the study area identified by the
county, arguing that the county fails to explain how the “selected area is representative of the land
use pattern surrounding the subject parcel.” According to petitioners, the sudy areaidentified in the
andysis skews the number of parcels and the average parcel Size to emphasize nonfarm usesin the
aea. Pditioners argue that a more “logicd” study area with different boundaries would more
accurately reflect the overdl land use pattern surrounding the subject property, which petitioners
characterize as conssting primarily of active dairy farms.

Respondents argue, and we agree, that there are many ways a 2,000-acre study area could
be configured, with an dmog infinite variety of different boundaries.  Petitioners have not
demondtrated thet the study area chosen by the county is incondgtent with OAR 660-033-
00130(4)(a)(D)(i). The subject property is located in the approximate middle of a large, roughly
square study area, in an area with a range of mixed topography and land uses, including forested
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hills, floodplans, wildlife refuges, large dairy fams, and smdler parcels. Under such circumstances,
many different configurations could be “representative of the land use pattern surrounding the
subject property.” We cannot say that the study area chosen by the county isinconsgtent with the
adminigrative rule.

B. OAR 660-033-0130(4)(a)(D)(ii)

Under the fourth and sixth assgnments of error, petitioners contend that the county erred in
severd respects in determining the potential number of nonfarm or lot-of-record dwellings and the
number of potential new parcels that could be approved, under OAR 660-033-00130(4)(a)(D)(ii).

With respect to potentid new parcels created for nonfarm dwellings, petitioners argue that
the county made no attempt to address that question. Petitioners appear to be correct.
ORS 215.263(4) sets out two means by which new parcds for nonfarm dwellings may be created
in western Oregon outsde the Willamette Vdley. Under ORS 215.263(4)(a) and itsimplementing
rules, counties may approve two new parces for nonfarm dwelings from a parent parce that
exceeds the minimum sSze edablished under ORS 215.780, generdly 80 acres.  Under
ORS 215.263(4)(b), counties may approve two new parces for nonfarm dwellings from a parent
parce that is less than the minimum size but equd to or larger than 40 acres, where the new parces
are, among other things, composed of at least 90 percent Class VI through VIII soils. It is unclear
to us whether any potential new parcels could be created from parent parcels in the study area
under ORS 215.263(4)(a) or (b), because nothing cited to us in the decision or the revised andysis

considers or resolves that question. ™

'8 The closest discussion we can find is the following passage from the challenged decision:

“The most significant feature of this application that leads us to conclude that this dwelling
will not materially alter the stability of the overall land use pattern of the study areais the fact
that no new parcel is created. The dominant features of the land use pattern appear to be the
lotting pattern, i.e., the number and size of parcels in the study area, and the presence of
dwellings. In our view, the creation of substandard sized lots would destabilize thisland use
pattern because it would increase the parcelization and create new dwellings on small nonfarm
lots. * * * Thisapplication* * * will not create a new substandard sized parcel. Approval of
this nonfarm dwelling will not change the lotting pattern of the area. * * * [T]he credible
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Respondents contend that the county implicitly addressed thet issue when it found, as
discussed beow, that the prevdence of high-vaue farm soils in the area makes it unlikely that any
exiging parce could qudify for a nonfarm dwelling under the generaly unsuitable sandard or under
the standards governing lot-of-record dwellings. According to respondents, in order to approve a
partition under ORS 215.263(4)(a) or (b), the county must find that the parent parcel isgenerdly
unsuitable for fam use. However, that is not the case. Both ORS 215.263(4)(a)(E) and
215.263(4)(b)(F) require only that “[t]he parcels for the nonfarm dwellings are generdly unsuitable’
for farm use, and do not require a finding that the parent parce is generdly unsuitable. Petitioners
goparently asserted below, and it seems likdy, that even the large dairy farms around the subject
property include smdl areas of poor soils or stegp dopes that may qudify under the “generaly
unsuitable’” standard. If so, the county must consder whether new parcds for nonfarm dwellings
could be created on those parent parcels under ORS 215.263(4)(a) or (b).

With respect to existing parcels in the study area, petitioners argue that the county
miscongtrued the law in concluding that & maost one new nonfarm dwelling could be approved on
the 15 existing vacant parcelsin the study area. The basis for the county’s conclusion is not clear to
us. The decison states smply that “[g]iven the requirements of state law for dwellings on resource
land * * * only one lot in the dudy area is clearly digible for a dwelling[.]” Record 592. The
revised farm impact anadys's gopears to rgect the possbility of more than one new nonfarm or lot-
of-record dwelling on exiging parcds in the sudy area because of the “predominant high vaue
farmland soils, the aurrent actua farm use, [or] their incluson as part of atract that dready has a

dwelling.” Record 713. We understand respondents to argue that it is unlikely that more than one

evidence in the record shows that this situation will remain stable until state law changes or a
significant number of Measure 37 claims are made.” Record 592.

The foregoing states that creation of new nonfarm parcels would destabilize the land use pattern, but appears to
justify not considering whether new nonfarm parcels could be created in the study area because no new nonfarm
parcel is proposed by intervenor’s application. However, we have held that the county must consider whether
new nonfarm parcels could be created in the study area under ORS 215.263 even if the application does not
propose anew parcel. Elliot, 43 Or LUBA a 439-41.
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new nonfarm dwelling could be gpproved on existing vacant parcels in the area under the generaly
unsuitable standard, because many of the vacant parcels a issue consst predominantly of farm soils
and even high-vdue farm soils, or are actively farmed notwithstanding poor soils.

That argument again ignores the fact that the generaly unsuitable standard gpplies not only
to alot or parcd, but to a “portion of alot or parced.” OAR 660-033-0130(4)(c)(B). In other
words, to satisfy the generdly unsuitable standard, the gpplicant need not demondtrate that the entire
parcd is generdly unsuiteble, but may focus the andyss on a portion of the parcd.’® As a
consequence, if a county determines whether a nonfarm dwdling satisfies the dtability standard
based on whether or not vacant parcels in the sudy area can saidfy the generd unsuitability
dandard, it is not enough to consder only whether such vacant parcels as a whole are generdly
unsuitable.  The county must dso condder whether there are areas of poor soils or other
circumgances indicating that a portion of such parcds may sy the generdly unsuitability
standard. See Lichvar v. Jackson County, 49 Or LUBA 68, 76 (2005) (under the stability
dandard, counties must consder whether other lots or parcels in the Sudy area are smilarly
dtuated, that is include generdly unsuitable land that would provide a possible nonfarm dwelling
gte). Asnoted above, petitioners gpparently asserted below that many of the vacant parcelsin the
areq, including parcds tha are part of farm tracts, include portions with limited soils and steep
dopes. Certanly, nothing cited to us in the decison or record indicates such areas of limited soils
and steep dopes do not exist.

The revised farm impact andysis d <o cites “incluson as part of a tract that dready has a
dwdling” as a basis for concluding that no new nonfarm dwellings may be approved on a vacant
parcd that is pat of a tract on which a dweling dready exiss. However, the basis for that
concluson is not explained. With respect to |ot- of-record dwellings, OAR 660-033-0130(3)(a)(C)

¥ In amost all cases, the evidentiary burden of showing that a portion of alot or parcel is generally
unsuitable will be easier to meet than attempting to show that the entire lot or parcel is generally unsuitable. Itis
unclear to usin the present case why the applicant chose to assume the more difficult burden of showing that
the entire 25-acre parcel is generally unsuitable, rather than, say, atwo or five-acre portion.
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requires afinding that no dwelling exists on another lot or parcd that was part of atract that existed
on November 4, 1993.° No smilar requirement exists with respect to nonfarm dwellings under
OAR 660-033-0130(4). Nothing dted to usin the rule or esewhere prohibits a nonfarm dwelling
on a vacant parcel, amply because that parcd is within a tract that includes another legd lot or
parcd on which adwdling dready exids.

Findly, the revised farm impact andys's Sates that many of the vacant parcels in the sudy
aeaarein active faam use. That an entire parcd is currently in farm use certainly would bdlie any
attempt to declare the parcd as a whole generdly unsuitable for farm use.  But, again, the Satute
and rule dlow nonfarm dwelings on portions of lots or parcels that are generdly unsuitable, even if
other portions are suitable for farm use and even if those other portions are currently in farm use.
As noted, the findings and the revised andysis do not discuss whether the 15 identified vacant
parcds have portions that are generaly unsuitable for farm use.

The fifth assgnment of error is denied. The fourth and fifth assgnments of error are

sugtained.

SEVENTH ASSIGNMENT OF ERROR

Under the severth assgnment of error, petitioners argue that the county erred in considering
the subject property’s partition history. According to petitioners, the county clearly felt “bound” by
the actions it took in 1984 to approve partition of the Edmunds parce to dlow dwelings on the
parcels created. Petitioners contend that the county’s decision to approve the present gpplication
was based not on the currently gpplicable criteria but rather on the county’s belief that its prior
actions committed the county to approve the requested dwelling.

Respondents argue that the county’s findings address this issue and explain that the county
did not fed “bound” to approve the dwelling based on its actions in 1984 According to the

% OAR660-033-0020(10) defines “tract” to mean “one or more contiguous lots or parcels in the same
ownership.”

% The county’s finding state, in relevant part:
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findings, the county considered the subject property’s partition history because that history supports
the county’s concluson under the currently applicable criteria that the subject property is “generdly
unsuitable’ for farm use.

The county’ s decison addresses the gpplicable criteria, and concludes under those criteria
that the subject property is* generdly unsuitable’ for farm use. An earlier county decision approving
cregtion of the subject property in contemplation of a nonfarm use could have a least a tangentia
bearing on whether the property is currently “generdly unsuitable’” for fam use. The county’s
findings date that the county is not “bound” by its prior actions and condders those actions to the
extent they have a bearing on the gpplicable criteria.  Nothing we are cited to in the record
persuades us to look beyond the face of that declaration. We agree with respondents that
petitioners have not demongtrated that the county improperly based its decison on condderations
other than the gpplicable criteria.

The seventh assgnment of error is denied.

EIGHTH ASSSGNMENT OF ERROR
Petitioners contend that the county erred in relying on evidence of the history of petitioners

property, evidence which petitioners argueis false and prgudicid.

“We find that prior actions created this parcel and establish the conditions that make it
generally unsuitable for farm use. * * * We are not bound in any way to follow our past
precedent pursuant to which the Edmunds Farm was partitioned and dwellings approved.
However, we find the County’s findings and bases for those decisions to be substantial
evidence supporting the conclusion that TL 802 is generally unsuitable for farm use. Those
[1984] decisions are contained in the record and consistently were based on the predominantly
nonfarm soils, steep slopes and predominant tree growth—a collection of characteristics
unique in the area and which made these properties generally unsuitable for farm use. The
applicants' evidence and analysis confirm, and are consistent with, those prior decisions and
show that the factors still exist that made this and the other lots from the Edmunds Farm
generally unsuitable for farm use.” Record 5809.

In afootnote, the county quotes a “policy” adopted in 1982 indicating that the county would give “ careful
consideration” to rezoning the Edmunds Farm to allow “a degree of nonfarm development.” According to the
county,

“Again this policy is not binding, and we reevaluate its relevance on an case-by-case basis.

This policy provides additional evidence about the farm use potential for the parcels that
constituted the original Edmunds Farm. * * *” |d.
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Petitioners own the 15-acre parce north of the subject property, once part of the Edmunds
Farm, and reside there on a dwelling gpproved in 1992 as a dwelling in conjunction with farm use.
Petitioners property shares some of the soils and characteristics of the subject property, and isaso
zoned 1. At severd points, the chalenged decison asserts that petitioners do not farm their
property, and relies upon that assertion to support its conclusions under the stability and suitability
dandards. For example, under the suitability standard, the decison concludes that the apparent
difficulty of farming petitioners property, with smilar soils and characterigtics, supports the county’s
conclusion that the subject property is generdly unsuitable. Record 590. With respect to the
gability standard, the county notes that some dwellings in the study areathat were gpproved asfarm
dwellings are located on parcels where no gpparent farm activity takes place, and concludes that
such dwdlings should be categorized as nonfam dwdlings. The decision cites to petitioners
dwelling as an example and assarts that petitioners “do not farm their property as date law, the
County code and their permit require.” Record 591.

Petitioners dispute any Statement that their use of ther property is inconsgent with
goplicable law or the permit that authorized their dwelling, and also dispute the assertion that no
farm use occurs on their property. In any case, petitioners argue, the current use of their property
has nothing to do with the criteria governing the subject gpplication.

We agree with petitioners that the legal issue of whether current use of ther property is
consgtent with gpplicable law and the permit that authorized their dwelling is irrdevant to the criteria
the county gplied to the subject application. Petitioners adso dispute the factual premise to that
legd issue, the county’ s belief that petitioners do not currently farm their property.

Whether and to what extent petitioners have been able to farm their parcel, which has soils
and characteristics smilar to the subject property, could have indirect evidentiary bearing on
whether the subject property is generaly unsuitable for the production of farm crops and livestock.

However, the evidence we are cited to regarding the use of petitioners property is extremey
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limited, and in our view would not support afinding ether that petitioners property is in farm use or
that it isnot.

That sad, it is not clear to us that any error in the findings directed at petitioners property
or the lack of evidentiary support for those findings provide an independent basis for reversa or
remand. Asfa aswe can tell, the county’s findings with respect to the use of petitioners property
aretrivia and unnecessary aspects of the decison. Thelack of evidentiary support for such findings
would seem to be harmless error. We see no purpose served in remanding the decison to develop
evidence on apoint so tangentid to the decision.

The eighth assgnment of error is denied.

TENTH ASSIGNMENT OF ERROR

Petitioners argue that the county failed to provide written notice of the remand hearing to a
number of persons who dther live within the 750-foot notice ether or who participated in the
proceedings leading up to the county’ s 2001 decision and were entitled to notice on that basis.

Respondents argue that even if the county erred in failing to provide notice to persons
entitled to it, petitioners received written notice of the remand hearing and participated in the
proceedings, and therefore petitioners substantia rights were not prejudiced by the county’s error.
Respondents argue, and we agree, that under ORS 197.835(9)(a)(B), procedura error regarding
parties other than the petitioners do not provide a basis for reversal or remand.

The tenth assgnment of error is denied.

The county’ s decison is remanded.
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