BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS -

STATE OF OREGON
FOR THE

OREGON DEPARTMENT OF FORESTRY

IN THE MATTER OF:
OREGON DEPARTMENT OF
BRIMSTONE NATURAL RESOURCES FORESTRY’S EXHIBIT INDEX
COMPANY,
OAH Ref. No.: 1403854
Respondent. Agency Case Nos.:  13-SW022
o
St ‘(
NO. DATE DESCRIPTION Pages | OFF [ ADM
Al 10/30/13 | Brimstone Gulch Citation Overview 16
A2 11/1/13 Excel spreadsheet of tree diameters-east/west 2
A3 7/8/13 Notification filed by Brimstone - #00302 4
Ad 7/10/13 | Notification Report/Written Plan Notice - 4
‘ #00302 ‘
A5 9/9/13 Inspection Report for #00302 1
Ab 9/25/13 Citation #13-SW022 and Certificate of Service 2
(Motion for Summary Determination Ex. Al)
A7 9/25/13 | Citation #13-SW023 with Cease/Repair Order 4
and Certificate of Service
(Motion for Summary Determination Ex. A2)
A8 9/25/13 Citation #13-SW024 with Cease/Repair Order 3
‘and Certificate of Service
(Motion for Summary Determination Ex. A3)
A9 9/25/13 Notice of Contested Case Rights on Repair 4
: Order
A10 | 10/17/13 | Request for Hearing on Repair Order 3
All 10/22/13 | Letter to Brimstone acknowledging hearing 1
request on Repair Order
Al2 11/7/13 Instructions for filling out notification of 2
operations — key to codes on form
Al3 (omitted)
Al4 11/7/13 Letter to Brimstone with supplemental rules on 4
‘ Repair Order
Al5 11/5/13 Maps of unit in relation to Medium F Stream 4
Al6 0/9/13 Photo 1| — 1st trec cut in 20° high water 2
Al7 9/9/13 Photo 2 — 3 trees within 20° high water 2
AlS 9/9/13 Photo 3 — Existing RMA 2
Al9 9/9/13 Photo 4 — Existing RMA 2 2
A20 9/9/13 . | Photo 5 — Residual RMA 2
A21 9/9/13 Photo 6 — Tree within 20" high water 2
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NO.. DATE DESCRIPTION Pages OFF

Order in 13-SW023, 13-SW024
(Motion for Summary Determination Ex. A4)

ADM
A22 9/9/13 Photo 7 — Unposted access 2
A23 11/1/13 Photo 8 — Posted access _ 2
A24 3/28/13 Notification #00154 and statement of 8
_ .| Unsatisfactory Condition
A25 10/31/13 | Curriculum Vitac — Brad Knotts, ODF Expert | = 2
A26 1/3/14 Brimstone’s Exceptions to Proposed Repair 5

A27 1/15/14 Final Order to Repair Damage on 13-SW023 29
and 13-SW024
(Motion for Summary Determination Ex. A5)

A28 7/29/14 | Notice of Civil Penalty on Citations 19 7 |
. 13-SW022, 13-SW023 and 13-SW024

A29 7/29/14 | Notice of Rights on Civil Penalty . 4

A30 8/13/14 Brimstone Request for Hearing on Civil 1
Penalty :

A3l 8/25/14 Brimstone Denial, Claims and Defenses on 3
Civil Penalty

A32 9/4/14 Letter to Brimstone acknowledging request for 1

hearing on Notice of Civil Penalty

The Oregon Department of Forestry reserves the right to modify or supplement this
Exhibit List and to submit additional Exhibits for its case-in-chief and in rebuttal.
DATED this ;ﬁ day of December, 2014.
Respectfully Submitied,

ELLEN F. ROSENBLUM
Attorney General

Yt e Ve

Matt B. DeVore, #063103

Assistant Attorney General

Of Attorneys for Oregon Department
Of Forestry
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CERTIFICATE OF FILING/SERVICE

I hereby certify that oﬁ December 29, 2014, I filed the original OREGON
DEPARTMENT OF FORESTRY’S EXHIBIT . IST AND EXHIBITS A1 THROUGH
A32, by hand-delivery to Rick Barber, Office of Administrative Héarings, P.O. Box
14020, Salem, Oregon 97309-4020.

I further certify that on December 29,2014, 1 served the within QREGON
DEPARTMENT OF FORESTRY’S EXHIBIT LIST AND EXHIBITS Al THROUGH-
A32 on the pérties hereto by first-class mail at the addresses listed below.

James Dole : Angie Lane

Watkinson Laird Rubenstein Oregon Department of Forestry
1246 NE 7™ Street, Suite B Private Forests

Grants Pass OR 97526 2600 State Street, Building D
jdole@wlrlaw.com Salem OR 97310

angie.g lane{@state.or.us

DATED this Z?&day of December 2014.

Matthew B. DeVore, OSB #063103
Assistant Attorney General

Page 3 — CERTIFICATE OF FILING/SERVICE . AGERDAITEM D

Justice #5986738 Page 3'of 145 |



paJinbal sem ue|d usnm B 1eul €107
‘0L AInr uo 99 43 ‘Z3Nyog uosA ) Aq Bunum
Ul Paliilou 8iam Jaumopue] pue JojesadQ

E,?EHIEIT.=ﬂ.;Lé.-¢ AGENDA ITEM D

€102
8 AINnf U0 MASAMN 8 29S MOY ‘SHEL 1e paleoo)
20€0021 LE10Z UOIEDIIION JO} UO PBLIION

S80JN0SoY
jeJnjeN auolswiig




Attachment 3
Page 5 of 145

a)
=
i
=
<
a
z
w
O
<

1 Z Aelp| uo usium B Jnoylim Buissold SsSnasip
0} OQUINIS HaqOy @ 1SSAA UYO UM ISIA -

il

RPage A -'a;!i"_U&

EXHBIT

AeJ\ Ul yojno) suojswilg buissolo
Juswdinba Jnoge sjule|dwo9 |BISASS PAAISISY

P2JINJ20 Uolje|oIA alaym Ausdold o)
Jusdelpe MNAMS 8 089S MOY ‘StE L 1. peleoo)

7S5100<1LE10C UOIEBOUION JOJ UC PSYIION -

S92JN0SaY
|leinieN auolswig




..mezoucm_._vcm lojelsdo
Jaguinu uonesyllou ‘DH 49 Ulim paswiijuos)

SS98008
usdo sem pue pajsod Jou sem Apadoid 4N
"yo|no auojsuwilg Jesu palindoo pey uonesado
Ue Jey) paJsA0dS|p pue suolswilig 1IN0 SA0IP

| (Alianoe auly 0) pehelsp) €10z ‘6 Joqueldas uQ -

BOly auojswiig ay)

Ul SUJBJUO0D UOISOUa ‘¥88.0 ay) 0] umop Bulbbo
Inoge jsnbny ul sjule|dwo [BISASS POAISDSY .

S982JN0S9Y
|elnieN suolswig

AGENDA ITEMD
Attachmen|
Page 6 of 1845

Al

=
u
N
™
o

==
o}
L
5
R




VIAIM 2Y) Woll paaowal
Ud8q pey s8] JS)IU0D [B10} Gi 1By} pue 07
UIYJIM JND Uaaq pey saall ¢ 18Ul POISAOISIP OS|Y e

Uo|nw pue yoeq|nd 1o} panssi O ‘ueld uspum
e 1JNOoYlIM palindo0 pey buissoid B palanoosi( «

 S92IN0SAY
|lein}eN auojswig




+20E00TTLETOT UOREdYON |

<0}

SH &M
(- ’ e
N |
I
i
__m.u

ET/TT/S
JIBUMOpUE]

UHM 12N

M MH:Ea
MRS Rola HAZES

UoI1e|oIA
JO ealy

_wmaaam.ﬂmmaow :_Eu_ 214

B3#

S92IN0SoY
jleJnieN suojswiig

.— &
]

ol

T 2
h n...o,,./r_w-vl =

PR L FEL
[ T I B R

11ON

..a_..»”,fr..x _” 4 P
O T i
I ,.MJ/V/ I ..ﬁ |

" AGENDA ITEM D
Attachment 3
Page 8 of 145

.ﬁ).

AIBIT j 3

ZH

UuoIIR|0IA
JO Ay







Attachment 3

— ey
_H " Page 10 of 145

AGENDA ITEM D

palsaniey

£

]

Sosh
s ee——

exHier._ L

Ty

P —




< & 055 &)

‘North side
linear reach

']

*

g

17145

Brimstone Natural Resources

.- AGENDA ITEM|D
Attachment 3
Page 11 of 145

ai Werizan LTE



AGENDA ITEM D
Attachment 3

ety

ok | w\
SpIsyInos Lo

: EJ.M |
LPUET] Noj 2JNSESAL;

(== To 06 B A~ o2 il L7 Ho=ticg =t

S92IN0SaYy |eJnjeN auoiswig




. Attachment 3
Page 13 of 145

o
=
]
E
<
o
Z
L
Q
<,
|
|
P
_
d
]
r

DL =21]

S92IN0SaY
leJnjeN auojswug




'
. -
=
®©
Z O

. -
O >
el
S g
grx
-
an

B i i ,I AGENDA ITEM D

Attachment 3

l E r___::;:_- “ 3 Page 14 of 145

Trees 57-59 all
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Brimstone Natural Rescurees Carlos Short

201371200154
WEST SiDE WOLF CREEK SGUTH OF CROSSING
HARVESTED LEAVE TREES

Tree# Stump Diameter  |Diameter Wwithin 20" |Within 50° | within 70" BA DBH STUMP TAPER BA
1 25 22.0 X 264 23 4.59
2 6 53 X 0.15 6 7 0.86 0.20
3 6 5.3 X 0.15 . 10 0.55
4 22 ' 194 X 2.04 17 18 .54 1.58
5 24 211 X 243 16 1.40,
53 12 10.6 X (.61 12 14 0.86 0.79
7 15 13.2 X 0,93 & 7 0.86 .20

8 24 21.2 X 2,43

14.7 0.88
SUBTOTAL 11.41 SUBTOTAL 4,704
WEST SIDE WOLF CREEK NORTH OF CROSSING
HARVESTED LEAVE TREES .

Tree Stumnp Diameter  [Diameter Within 20" {Within 50' | Within 70 BA DBH STUMP TAPER BA
47 26 228 X 2.87 12 0.7e
48 14 12.3 X 0.83 6 7 .86 0.20
45 38 33.5 X 512 14 15 0.93 107
50 26 229 X 2.87 [} 7 .86 0.20
51 13 15.9 X 1.37 18 177
52 33 29.1 X 4.62 11 12 0.92 0.66
53 33 29.1 X 4.62 14 1.07
54 A8 42,3 X 2.77 32 5.55
ssl oz 15.0 X 1.23 16 17 0.94 1.40
56 21 18.5 X 1.87 10 12 0.83 Q.55
57 17 15.0 X X 1,23 10 11 0.91 0.55
58 25 22.0 X 2.65 3 9 0.89 0.35
59 16 141 X 1.08 12 14 .86 0.79
&0 12 10.6 X 0.51 14 16 0.88 1.07
61 a0 26.5 X 3.582 9 10 Q0.8 044
62 12 10.6 X 0.61 8 10 .8 035

&3 22 15.4 X 2.05

64 26 225 X 2.87

) 213 (.88

SUBTOTAL 51.07 SUBTOTAL 16.02

‘“’%‘E’N‘BA ITEM D
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EAST SIDE BRIMSTONE GULCH SOUTH QF CROSSING

HARVESTED LEAVE TREES
Tree # Stump Diameter{Diameter §Within 20' |Within 50" [Within 70 BA DBH STUMP TAPER BA
9 38 33.6 X 6.17 12 14 0.86 0.79
10 52 46.0 X 1155 12 14 0.86 0.79
1% 20 17.7 X 1.71 18 i 1.77
12 16 14,2 X 1.09 14 1.07
13 20 17.7 X 1.71 8 9 0.88 0.35
14 24 21.2 X 2.46 6 7 0.86 0.20
15 22 19.5 X 2.07 22 ‘ 2.64
16 18 15.9 X 1.38 4 3.14
17} a2 32.0 X 5.59 30 36 0.83 4,91
18 28 28.0 X 428 20 22 0.91 2.18
19 24 24.0 X 3.14 34 36 0.94 631
20 20 20.0 X 2.18 30 32 0.94 491
21 28 28.0 X 428 :
22 18 18.0 - X 1.77
23 30 30.0 X 491
24 .30 30.0 ' X 4,91
24,7 - 0.89
SUBTOTAL 59.19 SURTOTAL 25.11

EAST SIDE BRIMSTONE GUICH NORTH OF CROSSING

HARVESTED LEAVE TREES
Tree # Stump Diameter|Diameter |Within 20'iWithin 50' | Within 70' 1BA DBH STUMP TAPER BA

25 36 2592 X 4.64 12 0.79
26 32 32.0 X 5.5% 6 7 0.86 0.20
27 24 © 240 X 3.14 12 13 0.92 0.79
28 24 24.0 X 3.14 12 16 D.75 0.79
25 26 26.0 X 3.69 12 17 0.71 0.7%
30 . 38 38.0 X 7.88 0.00
31 20 20,0 X 2.18 0,00
32 18 18.0 X 177 0.00
33 20 20.0 X 2.18 0.00
34 32 320 X 5.59 0.00
35 22 22.0 X 2.64 _ 0.00
36 30 30.0 X 4.91 0.00
37 24 24.0 X 3.4
38 22 22.6 X 2.64
39l . 30 | 300 X 4,91
40 56 . 56.0 X 17.10
41 17 17.0 X 1.58
42 18 18.0 X 1.77
43 13 130 X 0.2
44 18 18.0 X 1.77
45 21 21,0 X 2,41
46 21 21.0 X 2.41

SUBTOTAL 85.97 SUBTOTAL 0.81 2.55

25.2
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Map & Téx Lot 34-06-08-00-800
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SON COUNTY

JOSEPHINE COUNTY
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Timber Sale:

State of Oregonr ::REPR;N;EH (:—\o ALGON
Department of Forestry - Department of Revenue UBEESI}:I%D "y o r L TRERT
Notification Number: 2013-712-00302

Brimstone

Attached is the processed information frem the Nofification of Operation/Application for Permit signed by
John West representing the Land Owner, and recelved by Department of Farestry on July 8, 2013,
Please review this Information and refain for future reference,

Notices and Permits

Notice is given to the State Forester that an operation will be conducted on the lands described hersin.

A permit to use fire or operate power driven machinery is issued for the land described herein.

A natice is given to the State Forester and the Department of Revenue of the intent to harvest timber.

SF Comments: NO OPERATIONS WITHIN 100 FEET OF STREAM WITHOUT A REVIEWED, WRITTEN PLAN ON FILE WiTH ODF - TS

EEGAL NOTICE

The following section provides legal nofification of the
requirement to submit a writfen plan before cerfain
pottions of this Operation may begin. The requirements
are indicated below:

Based on information provided by the applicant, no Written
Plans wera required at the time this notice was senf. Written
Plans may be required at a future date if new protected
resources or other information Is discovered.

Notification 15 Day Waiting Period;
This Operation is subject to the 15 day Waiting Perfod. A waiver was
requestad and was granted by Tysen Schuitz on July 10, 2013,

District; Solithwest Oregon
Office:  Granis Pass Unit

County: Josephine

Operator:

Carfos Short

B.S. Roads/Carlos Shert
140 Sable Dr

Rossburg, OR 97470

Fire Contact:
John West
(541} 660-9541

Land Owner:

John West

Brimstone Natural Resource Co.
P.0. Box 1249

Merlin, OR 7532

(541) 660-9541

Notice fo Land Cwner: [f timber harvesting Is part of the proposed operation,
the party shown above, is responsible for reforestation of the site if so
required.

Timber Owner:

John West

Brimstone Natural Resource Co,
P.C. Box 1249

Merlin, OR 87532

(541) 660-9541

Notice fo Timber Owner; If timber harvesting is part of the proposed operation,
the parfy shown above, owning the fimber at the polnt i Is firsf measured is
responsible for payment of Orvegon timber taXes,

John West

Brimstone Natural Resource Co,
P.O, Box 1249

Merlin, OR 97532

{Land Owner.Copy)
Doug Decker, State Forester

Daniel Thorpe, District Forester
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Unit Information - Notification: 201371200302 Site Condltions Waters: Lake or stream Within 100 feet.
Soils: No mass sail movement.

Unit 1 of 1 Start: 07/23/13 End: 12/31/13
Slope: 0% to 36%.

Status: Open
Stewardship Forester: Stephen K. Wetmore SF Phone Number: (541)474-3152

Prlorlties: Fire; Medium FPA: High

NE ‘ NW A SW B SE gGovernment Tax Lat Reg
NE INW {SW SE |LotNumber No.  Use

4
3

Twp Rge Sec [NE INw isw iSE’|NE INW Isw ISE |NE INW SW SE
LU ] ] o e e i B0

§
Method Acres Feef MBF Comment

Activity
“a - Commercial : :
‘Thinning, Selective :Dozer i18.00 0 50 " .
|Cutting__ % | : f

H i i
i H

_Resoume Descriptipn . ;
‘Brimstone Gulch: Medium Type F Stream(s)

ﬁesource Name
Brimstone Guich
‘High Landslide Hazard Location

i

@ Speclal Concems Found. . _ i

scﬁbé-rs-; Or;agon .D"epartme.rit of Fish & Wlldllfe,Mananne Moskowmz : !
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=
COregon Department of Forestry -« Southwest Oregon :Egﬁlggr
SF Operation Report for Stephen K, Wetmore, SF No. 64 08/28/13
Notification No. : 2(M371200302
Sale Name / No. : B_ﬂmstone [ Auto-Accomplish:] No
Total Units :; 1 Nofices / Permits : | Operation |
T T PDM
Dale Recewed f {ﬂy_&é_ﬂj'ﬁww e e —— Harvest
County i?.si?ﬂfl?____ el 15 Day Waiting Period | Waiver granted
Start Date ;(}?123/13 . by Tyson Schultz
L Saans h July 10, 2013,
End Date :| 12/31/13 on July 1
Qperator Larnd Owner Timber Owner
Carlos Shoﬁ _ John Wast- “John Woest T
B.S. Roads/Carlos Shaost Brimstone Natural Resource Co. Brimsfone Natural Resource Co.
140 Sable Dr P.O. Box 1249 P.O, Box 1248
Reseburg, OR 87470 Merlin, OR 97532 Metlin, OR 97532
(541) 660-0544 T (541) 660-9541

Fire Contact: (541) 660-8541 - John West

Signed hy: John West for Land Owner

FILE WITH ODF - TS

Notification Comments: NO OPERATIONS WITHIN 100 FEET OF STREAM WITHOUT A REVIEWED, WRITTEN PLAN ON -

Unlt 1 of 1
Status: Open

Start 07[23;’13

End: 12/31H3

Stawardship Forester: Stephen K. Weaftmore

Prioritles: Fire: Medium FPA; High

Site GConditions Waters: Lake or stream Within 100 feet.

Solle: No mass soil movermnent.
Slope: 0% to 35%.

~ NE _ NW ' SW 1 _ SE - Government Tax Lot Reg
Twp Rge Sec | N I NW ! swi si | NE | uw % W l SE { HE f NW P SW | 8B | NE | tw 1 sw | sE Lot Number Number Use
s foow | s [IOOOIOOOICOEOOCCICT, 0 fsoo
Activity Method Acres Feet MBF  Comment
1a - Commercial |Dozer 18,00 | 0 i BO %
Thinning, Selective i !
Gutting , : !
Resource Natpe_ 'Resource Description ) .
Brimstone Guich 5l_?»_rirjn'vs»tgne_a Guich: Medium Type F Stream(s) [
H|gh Landslide Hazard i_oc:afion !
e N ?No Spema{ Concerns Found |
: Subscnbers Oregon Depar’tmant of Flsh & Wildhfe ‘Marianne Moskow;tz
EXHIBIT _ 1&g ITE
. Attachm
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Your Proposed Operation ad "\‘J‘{ @ V\’F[ia { 15
Needs to be Described in a Written Pian

OREGON DEPARTMENT OF FORESTRY
FOREST PRACTICES PLAN NOTICE

Operator : BS Roads Landowner: Brimstone Natural Resource CO.
Notification #: 2013-712-00302 _ Operation Name or Vicinity: _Brimstone

Written pians are intendad to assist you in achieving compliance with forest rasource protec{ion rules and
laws, The plan is to help the landowner, operator, the Department of Forestry, and interested publics
know that the operation will protect forest resources.

For your operation you need to prepare and submit to the Dept. the following type(s) of plan{s}.

A Statutory Written Plan for your Brimstone Creek operation is required by:

e ORS 527, 670(3)(3) anid OAR 679-605-0170(1)(a) for an operation within 100 feet ofa Type F
Stream (Brimstone Creek). ‘

By law, these plans have a mandatory 14-day public comment period and an additional maximum
7-tday comment period for the Department of Forestry. You may not operate on the areas subject.
%o this written pian until you receive my formal written comments on the plan. If the Dept. does
not comment, you may begin on the 22nd day after your plan is received by the Department of

Forestry.

In your written plan include: -

A map showing the operation area boundary and the protected resource location(s);

the specific resource or resources requiring protection;

the practices that may affect the protected resource(s); and

the specific techniques and methods you will use to protect the resource(s).

Other information necessary te explain how the operation will comply with any specific rule

requirements.

‘0 * e @ -3

The Dept. will review the written plan and may provide comments regarding whether your written plan is
oF is not likely to achieve compliance. The Dept. may also provide recommendations to help you achieve - -

compliance. You may request a pre-aperation review of the site.

You may begin operating on areas not subject to this written plan on or after _7/106/13 .

Reviewing Stewardship Forester {type): Tyson Schultz f{;» »1,/
Off-icePhone:‘ 541-474-3152 Cell Phone: 541-531-2211

EXMIBIT AGENDA ITEM D
1 © -, Attachment3
o L
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e ¢
Dater 8/9/13
Notification / Unit No.: 201371200302

Oregon Depariment of Forestry - Sale or Job Name: Brimstone
Foresk Activity Inspection Report ~ FPF Name/No.: Stephen K Wetmore / 64
Operator: Carlos_Short dba BS Landowner:  Brimstone Natural Timber Owner:  Landowner
Roads Resources -
l FIRE PREVENTION FOREST PRACTICES
REQUIRED OKTHISDATE [] SlashHazard [1 NobAdive [} Pre-Operation B Active or Post- Complaint 3 Walver of 15 Day
Inspection ‘This Date Inspection Operation Inspection . Investigation Wailing Period

[ {1 Fire Toels: Number of workers in operation:

Power Saws: Numberin operation: __ Number Checked ~ ___ Prior Approval / Written Plans
[ O Spark Arresters / Exhaust Systems : I3 Prior Approval Granted: Applicable nfe(s)
{1 [] shovels and Fire Extinguishers . ‘ ‘
Trucks: Number i Operation Number Checked Whitten Pfan Actlon: [0 Required” [} Approved [ Approval benled
[ [0 Exhaust Systems
I3 3 Tools and Fire Extinguishers : Written plan reles(s): ‘
Other Power Driven Machinery and Engines: Written plan resources:
[3 O spark Arresters / Exhaust Systems
0 O pebris Accumufation Removed
[T [0 Fire Extinguishers
0 RECCOMENDATIONS
Written below are recommendations. The Inspecting Forest Practices Forester
OO0 O Cable bogging Systerns: recommends these actions to prevent an unsatisfactary condition which may result in
] [ cable lines clear _ a viclation of the Forest Practices Act. These recommendations pertaln te the
[ [} Blockscleared .= Wumber checked: followlng rules:
O O shovels and water at blocks [Tl written Plans [l Chemicals i:l Water Protection
[t Reforestation [l Road Constrisction [1 Other
[1 [ water Supply / Pump / Hose f Nozzle O slash [l Harvesting
J [ Fire Watch Hours after operation:
Alternate methods or equipment, as described below are ' [ WRITTEN STATEMENT OF UNSATISFACTORY CONDITION
approved for vse, .
0 [ Other: This operation Is not In compliance with the Forest Practices Act. Further enforcement
i1 I other: action wilf begin if damage occurs ar if you do not comply with the Instructions written
below by this compliance date:  9/25/13
This unsatisfactory conditlon{s) pertaln to rule(s) or statute(s):
O IFPL Waiver, as described below, is approved
] O written Plans [ Chemicals ]  Water Protection
[J Order: For the items described below, you are hereby ordered ta cease [l Reforestation [X] Road Construction [ Other:
violation of GRS Chapter 477, Your Permit to Use Fire or Power Driven 1 Slash [0 Harvesting
Machinery is suspended for these ffems until compliance s restored.
. ORS/OAR{s)  £29-625-0320 {i)c) and 629-625-200{2)

INFORMATION ON ITEMS CHECKED ABOVE: ’ Page of

1. The crossing of Wolf Creek (MF)} was done without a reviewed written plan on file and has resulted in excessive
amounts of fill that may erode and contribute large guantities of sediment into waters of the State, You are hereby
directed to pullback all fill material from the crossing and place In a_stable location,

2. Establish waterbars on all skid trails near crossing and above the crossing,

3. Mulch all exposed soil with 6-12" straw .
4, Pullback al sidecast material from skid trails or roads within 50" of Woff Creek and mulch all exposed solfls

THIS REPORT INDICATES THE CONDITIONS FOUND TO EXIST AT THE TIME GF THIS INSPECTION FOR THOSE ITEMS CHECKED OR NOTED ABOVE, IT DOES NOT IMPLY THAT
ALL PARTS OF THE OPERATION WERE INSPECTED NOR DOES IT INDICATE ITEMS NOT INSPECTED ARE SATISFACTORY.

Ty

FAILURE TO COMPLETE THIS OR IF DAMAGE Signed ’
OCCURS PRIOR TO COMPLETION WILL RESULT IN Received By: Pates
A FOREST PRACTICES CITATION B Coples Malled

Date:

{541) 471-4253 desk
541} 621-4104 cell

bate: " " " AGENDA ITEM

FORM 6-2-5-211 (972000 g Clament
BEXHIBIT P 3 of 14
7
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Certificate of Service

RE: In the Matter of Brimstone Natural Resource Co., Notice of Violation,
Orders to Cease Further Violation and Repair Damage or Correct
Unsatisfactory Condition

- Case No. 13-SW022

I HEREBY CERTIFY that I have made service of copies of the foregoing Notice of
Violation and Orders to Cease Further Violation and Repair Damage or Correct
Unsatisfactory Condition upon the following party by causing them to be mailed in the
United States Post Office at Merlin, OR 97532, on 9/25/13 a true, exact and full copy
thereof, enclosed in an envelope with postage thereon prepaid addressed to:

BRIMSTONE NATURAL RESOURCE CO.
C/O JOHN WEST

PO BOX 1249

MERLIN, OR 97532

- BRIMSTONE NATURAL RESOURCE CO
C/O JOHN WEST

215 ASHBROOK LANE

GRANTS PASS, OR 97526

BY CERTIFIED MAIL & FIRST CLASS MAIL

:Stephen Wetmore, SF 64
Southwest OR, Grants Pass Unit, (541)474-3152

EXHIRT ﬁ(@ENDA ITEM D

“ SreT—S=—Attachment 3
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629-1-1-1-001 ‘ ’
629-6-3-1-001 OREGON DEPARTMENT OF FORESTRY 4/97
NOTICE OF VIOLATION / CITATION

STATE OF OREGON

County of Josephine District . Southwest Operation No. 201371200302

THE UNDERSEIGNED STATE FOREST OFFICER CERTIFIES AND SAYS:

THAT ON THE 9th DAY OF September, 2013 AT 1000 CLOCK A M

AT (location): Former Historical Society Espy Tract
Township 34 South, Range 06 West, Section § NWSW, WM.

(legal description)
NAME Brimstone Natural Resource Co.
LAST FIRST - MIDDLE
RES. PO Box 1249
CITY Merlin STATE OR ZIP 97532 PHONE (541)660-9541
DATE OF BIRTH OCCUPATION Logging / Mining SEX

DID THEN AND THERE UNLAWFULLY COMMIT THE FOLLOWING OFFENSE:

Operator failed to submit to the State Forester a written plan as required by ORS 527.670(3) before
conducting an operation that requires notification under OAR 629-6035-0140, and that is within 100 feet of

a Type F or Type D stream.”

N VIOLATION OF ORS 527.670(3) OAR NO. 629-605-170(2)
RESULTING IN THE FOLLOWING UNSATISFACTORY CONDITIONS:

Failed to provide the State Forester the opportunity to review the written plan and determine the adequacy
of resource protection specifically Brimstene Gulch, a Medium Type F and ensure compliance with the
vegetative retention requirements.

DATE SERVED 9/25/13 OFFICER Stephen Wetmore, SF 64 NO. 1458
] COURT APPEARANCE NOT REQUIRED
[l APPEAR IN [ rusTICE [ ] DISTRICT COURT
ON: DAY OF .20 AT M
LOCATED AT

:\/HSPHT g @ENDA ITEM D
BT eetenatiampas chment 3
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Certificate of Service

RE: In the Matter of Brimstone Natural Resource Co., Notice of Violation,

Orders to Cease Further Violation and Repair Damage or Correct

Unsatisfactory Condition
Case No. 13-SW(023

I HEREBY CERTIFY that T have made service of copies of the foregoing Notice of
Violation and Orders to Cease Further Violation and Repair Damage or Cormrect
Unsatisfactory Condition upon the following party by causing them to be mailed in the
United States Post Office at Merlin, OR 97532 on 9/25/13, a true, exact and full copy

thereof, enclosed in an envelope with postage thereon prepaid addressed to:

BRIMSTONE NATURAL RESOURCE CO
C/O JOHN WEST

POBOX 1249

MERLIN, OR 97532

BRIMSTONE NATURAL RESOURCE CO
C/0 JOHN WEST

215 ASHBROOK LANE

GRANTS PASS, OR 97526

BY CERTIFIED MAIL & FIRST CLASS MAIL

Stephen Wetmore, SF 64 _
Southwest OR, Grants Pass Unit, (541)474-3152

- f'T':ﬁEEw ITEM D

Attachment 3
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629-1-1-1-001
629-6-3-1-001 _ OREGON DEPARTMENT QF FORESTRY 4197
NOTICE OF VIOLATION/ CITATION

STATE OF OREGON

County of Josephine District Southwest Operation No. 201371200302

THE UNDERSIGNED STATE FOREST OFFICER CERTIFIES AND SAYS:

THAT ON THE 9th DAY OF September, 2013 AT 1000 CLOCK. AM

AT (location): Former Historical Society Espy Tract
Township 34 South, Range 06 West, Section § NWSW, W.M.

(legal description)
NAME Brimstone Natural Resource Co.
LAST FIRST MIDDLE
RES. PO Box 1249 .
CITY Merlin STATE OR ZIP 97532 PHONE (541)660-9541
DATE OF BIRTH OCCUPATION Logging / Mining SEX

DID THEN AND THERE UNLAWFULLY COMMIT THE FOLLOWING OFFENSE:

Removed four trees within 20' of the high water level of Brimstone Gulch , a Medium Fish. Diameters of
the trees removed were calculated to be 46", 15", 22" and 14" diameters breast height based upon stump
cruise of leave trees within the same reach as the trees harvested

IN VIOLATION OF ORS OAR NO. 629-640-100(2)(6)
RESULTING IN THE FOLLOWING UNSATISFACTORY CONDITIONS:

Removed forest structure necessary to provide shade, bank stabilization, and potential farge woody debris
critical for fish streams in Southern Oregon

DATE SERVED 9/25/13 OFFICER Stephen Wetmore, SF 64 NO. 1458
X COURT APPEARANCE NOT REQUIRED ‘
] APPEARIN [1IUSTICE [] DISTRICT COURT
ON: DAY OF ,20 AT M
LOCATED AT

TENLC 3ty
CAHIBIT ﬁ,_._,,ﬁ%lG,E‘NDA ITEM D
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629: Form
6-3-0-110
(Revised 4/97)
STATE OF OREGON

DEPARTMENT OF FORESTRY

TO: Brimstone Natural Resource Co., 13-SW023

ORDER TO CEASE FURTHER VIOLATION

Pursuant to ORS 527. 680(2) you are hereby directed to cease further violation of 629-640- 100(2)(b) which
requires that "Operators shall retain all trees within 20" of the High Water Level " as part of the general Vegetatwe

retention requirements.

ORDER TOQ REPAIR DAMAGE OR CORRECT UNSATISFACTORY CONDITION CAUSED BY
VIOLATION

 Youare hereby directed to take the following action to fepair damage or correct the unsatisfactory

condition resulting from violation of 629-640-100{2)(b):
1) Plant a minimum of 40 Douglas-fir trees within 20' of the High Water Level as replacements for the 4 trees which
were removed.
2) Plant no closer than 15' spacing
3) Specifications for the seedlings:
a. Must be for Seed Zone 3
b. Elevation <2000’
c. 1-1 with caliper of 8-10 mm (prefer 2-0 with caliper of 8-10 mm)
4) Any species or size substitutions must be approvéd by ODF prior to planting
5) Planting only allowed from November 1, 2013 through February 28, 2014
6) Trees must be maintained for 4 years after planting to reach "Free To Grow” stams

Such action is to be corﬁpleted on or before February 28, 2014.

Date 9/25/13 /s/ Stephen Wetmore,

State Forester - Authorized Representative

As provided in ORS 527.700(1), any operator, timber owner or landowner affected by a finding or order of
the State Forester issued under ORS 527,610 to 527.730 may request a hearing within 30 days of the issuance of the
order. The request for a hearing shall be in writing and must include a specific statement as to the reasons for
disputing the Siate Forester's order, including but not limited to disagreement with any findings leading to the
order. In addition, the request for hearing shall siate what relief from the order is sought.

Failure of the person requesting the hearing to appear ot the hearing shall be deemed a deﬁm.’f and shall
result in a final order being entered upon a prima facie case made on the record of the agency.

This notice becomes a final order unless the above-named party makes a writien request for a hearing

‘within 30 days from the date of service or mailing of the notice. . LR
SHIBIT

NDA ITEM D
Attachment 3
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Certificate of Service

RE: In the Matter of Brimstone Natural Resource Co., Notice of Violation,
Orders to Cease Further Violation and Repair Damage or Correct
~ Unsatisfactory Condition
Case No. 13-SW024

I HEREBY CERTIFY that I have made service of copies of the foregoing Notice of
Violation and Orders to Cease Further Violation and Repair Damage or Correct
Unsatisfactory Condition upon the following party by causing them to be mailed in the
United States Post Office at Merlin, OR 97532, on 9/25/13, a true, exact and full copy
thereof, enclosed in an envelope with postage thereon prepaid addressed to:

BRIMSTONE NATURAL RESOURCE CO
C/O JOHN WEST

PO BOX 1249

MERLIN, OR 97532

BRIMSTONE NATURAI RESOURCE CO
C/0 JOHN WEST

215 ASHBROOK. LANE

GRANTS PASS, OR 97526 o

BY CERTIFIED MAIL & FIRST CLASS MAIL

Stephen Wétmore, SF 64
Southwest OR, Grants Pass Unit, (541)474-3152

Pk AN Nl H&

cAABIT NDA ITEM D
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629-1-1-1-001
629-6-3-1-001 OREGON DEPARTMENT OF FORESTRY 4197
NOTICE OF VIOLATION / CITATION

STATE OF OREGON

County of Josephine District Southwest Operation No. 201371200302

THE UNDERSIGNED STATE FOREST OFFICER CERTIFIES AND SAYS:

THAT ON THE 9th DAY OF September, 2013 AT 1000 CLOCK A M

AT (location): Former Historical Society Espy Tract

Township 34 South, Range 06 West, Section 8 NWSW

{legal description)
NAME Brimstone Natural Resource Co.
LAST FIRST MIDDLE
RES. PO Box 1249
CITY Merlin STATE OR ZIP 97532 PHONE (541) 660-9541
DATE OF BIRTH OCCUPATION Logging / Mining SEX '

DID THEN AND THERE UNLAWFULLY COMMIT THE FOLLOWING OFFENSE:

Operator failed 1o retain 30 live conifer trees 8" dbh or larger per 1000' along medium streams

N VIOLATION OF ORS OAR NO. 629-640-100(5)
RESULTING IN THE FOLLOWING UNSATISFACTORY CONDITIONS:

Removed critical components of the Riparian Management Area dramatically decreasing the thermal
cover, bank stablization, negatively affecting wildlife uses and potential to deliver large woody debris into
the stream system. 45 Trees with an average dbh of 24"along Brimstone Gulch were removed. The trees
ranged in age approximately from 75 to 135 years old, 87% of the RMA was harvested

DATE SERVED 9/25/13 OFFICER Stephen Wetmore, SF64 NO. 1458

B COURT APPEARANCE NOT REQUIRED

[ 1 APPEARIN [] JUSTICE [ 1 PISTRICT COURT
ON: DAY OF .20 AT M

LOCATED AT

EXHIBIT . E %GENDA ITEM.D
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629: Form
6-3-0-110
(Reviséd 4/97)

STATE OF OREGON
DEPARTMENT OF FORESTRY

TO: Brimstone Natural Resource Co., 13-5W024

ORDER TO CEASE FURTHER VIOLATION

Pursuant to ORS 527.680(2), you are hereby directed to cease further violation of QAR 629-640-100(5)
which requires that "Operators must retain a minimumn of 30 live conifers, 8"dbh or larger per 1000 feet along
medium streams.”.

ORDER TO REPAIR DAMAGE OR CORRECT UNSATISFACTORY CONDITION CAUSED BY
VIOLATION

You are hereby directed to take the following action to repair damage or correct the unsatisfactory

condition resulting from violation of OAR 629-640-100(5):
1) Plant a minimum of 125 trees per acre for a total of 462 Douglas-fir trees within 70" of the High Water Level as
replacements for the 41 trees which were removed from within the Riparian Management Area. This does not
include the 40 trees to be planted as repairs for 13-8W023.
2) West side acreage is 1.7 acres using 70' RMA x 1056 reach requiring 212 trees mininmum and the East acreage is
2.0 using 70' RMA x 1244 reach requiring 250 irees to be replanted.
3} Plant no closer than 19’ spacing
4) Specifications for the seedlings:

a. Must be for Seed Zone 3 .

b. Elevation <2000’

c. 1-1 with caliper of 8-10 mm (prefer 2-0 with caliper of 8-10 mm)
5) Any species or size substitutions must be approved by ODF prior to planting
6) Planting only allowed from November 1, 2013 through February 28, 2014
7) Trees must be maintained for 4 years affer planting to reach "Free To Grow" status

Such action is to-be completed on or before February 28, 2014.

Date 9/25/13  /s/ Stephen Wetmore
State Forester - Authorized Representative

A

As provided in ORS 527.700(¢1}, any operator, timber owner or landowner affected by a finding or order of
the State Forester issued under ORS 527.610 to 527.730 may request a hearing within 30 days of the issuance of the
order. The request for a hearing shall be in writing and must include a specific statement as to the reasons for
disputing the State Foresier’s order, including but not limited to disagreement with any findings leading to the
order. In addition, the request for hearing shall state what relief from the order is sought.

Failure of the person requesting the hearing to appear at the hearing shall be deemed a defoult and shall
result in a final order being entered upon a prima facie case made on the record of the agency,

This notice becomes a final order unless the above-named party makes a written request for a hearing
within 30 days from the date of service or mailing of the notice.

LANDOWNER —r Ag
OrderToCeascRepairForm.dociTaz I (FP) LXHIBIT __FAGENDA ITEM D
“Attachment 3
J‘ aé;
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11/04 . GF.#6-24

NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES
OTHER ORDERS OF THE STATE FORESTER

This is information you should read to prepare for the hearing.

L. Law that applies. The matter set for hearing is a contested case. The hearing will be
conducted as provided in chapter 183 of the Oregon Revised Statutes and the administrative
rules of the Department of Justice and the Oregon State Department of Forestry, (Oregon
Administrative Rules 137-003-0505 ‘through 137-003-0692, 629-001-0010 through 6¢29- S
001-0050, and 629-672-0100 through 629-670- 0220) i

2. Right to attomey The Department of Forestry is authorized to and will usually be
~ represented by a lay representative. You have a right to be represented by an attomey at
vour own expense. Unless you are a corporation, partnership, limited Hability
company, unincorporated association, trust, or agency, you may represent yourself at
the hearing. If you choose to represent yourself but determine in the course of the
hearing that an attorney is necessary it will be the decision of the administrative law
judge (ALJ}if you may request a vecess. Agencies, corporations, parinerships, limited
liability companies, unincorporated associations and trusts may be represented ounly

by attorney unless otherwise specifically provided by law.

3. Conferences. Prior to a hearing, the State Forester or AlJ may schedule a prehearing
conference. The agency and party(ies} shall appear through legal counsel or through .
persons authorized to represent the agency or party(ies). The purposes of the conference
may include, but are not limited to the following:

(8)  to facilitate discovery and fo resolve disagreements about discovery;
(b)Y  toidentify, simplify and clarify issues; ‘

(c)  to climinate irrelevant or immaterial issues;

{d)  to obtain stipulations of fact and to admit documents into evidence;

(e} to provide to the hearing ofﬁcér, agency and parties, in advance of the hearing,
copies of all documents intended to be offered as evidence at the hearing and the
names of all witnesses expected to testify;

§i to authenticate documents; _
(g)  to decide the order of proof and other procedural matters pextammg fo the conduct
of the hearing;

(h) to assist in identifying whether the case might be appropriate for settlement or for
a collaborative dispute resolution process and, if the agency agrees that the case is
appropriate, to refer the case to the agency for settlement discussions or for
-exploration or initiation of a collaborative dispute resolution process;

- (1) torschedute-the-date, time;-and-Tocation-of-the-hearing-or forany other-matters
connected with the hearing, including dates for pre-filed testimony and exhibits;

: :./(JI‘]B T H ENDA ITEM D

: e Attachment 3
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§) tc consider any other matters that may expedite the orderly conduct of the
proceeding. A

The conference will usually be brief and held by telephone.

A record will be made of any stipulations, mliﬁgs and agreements. Stipulations to facts and
to the authenticity of documents, and agreements to narrow issues are bmchng uport all
unless good cause is shown. :

Unaccepted proposals of settlement at conference shall be privileged and shall not be
admissible as evidence in the proceeding.

4, Subpoenas. You may subpoena witnesses. The Department of Forestry will issue
' subpoenas upon request and upon a showing of good cause and general relevance of the
evidence sought. If you are represented by an atforney, your atlorney may issue subpoenas,
Payment of witness and mileage fees to a witness you subpoena is your respensibility.

5. Presiding Officer. The person presiding at the hearing is known as the administrative law -
judge. The ALJ will rule on all matters that arise at the hearing. The ALJ is a member of
the Office of Admimstrative Hearings of the State of Oregon. The ALJ is not an employee,
officer, or representative of the agency and may have auﬂlonty to make a final independent
determination if the Board of Forestry so delegates it.

6. Order of evidence. A hearing. is similar to a court proceeding but is less formal. Its
general purpose is to gather facts. The order of presentation of evidence 1s normally as
follows: ‘

(a) Statement and evidence of the Department of Forestry in support of its action.

(b) Statement and evidence of the party disputing the Department of Forestry's action,
interested agencies, and other parties; except that limited parties may address only
subjects within the area to which they have been limited.

~(©) . Rebuttal

(d) Closing arguments

7. Burden of presenting evidence. The burden of presenting evidence to support a fact or'a
position rests upon the party who proposes that fact or position. You should be prepared to
present evidence which will support your position.

8. Witnesses. All witnesses will testify under oath or affirmation to tell the truth. Al
witnesses may be cross-examined by other parties or by the presiding officer.

9. Admissible evidence. Evidence that may be admitted at the hearing is that which is _
e commmonty relied upon by reasonably prudent persons in the conduct of their serious affairs. .~
- Evidence will be accepted only on issues brought up in the request for hearing.

BB _APTGA TEMD
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10.

Four kinds of evidence may be admitted:

a. Knowledge of the agency. The ALY may take "official notice" of commonly known

| facts and of facts and conclusions developed from the experience in the specialized
field of activity. This includes notice 'of technical or scientific facts. You will be
informed at the hearing if the agency takes "official notice” of any fact so that you
may contest those facts. :

b. © Testimony of witnesses. This iricludes your own testimory.

c. Writings. This includes letters, maps, diagrams and other written material offered as
evidence.

d. Photographs, experiments, demonstrations and similar means used to prove & fact.
Objections to evidence. Hvidence may bs objected to on any of the following grounds:

a. . Irrelevant The evidence has no tendency to prove or disprove any issue involved in
« the hearing.

b,  Immaterial. The evidence is offered to prove a proposition which i not 2 matter in,
issue at the hearing. -

e Unduly repetltlous The evidence 1s merely repetitive of what has already been
offered and admitted.

11.

12.

Bvidence objected to may be received by the' ALT who will rule on its admissibility either at
the hearing or in the proposed order.

Continuances. Unless allowed by the State Forester or ALJ, you may not reopen any
matter determiried af the hearing. If the State Forester or ALJ finds there was good cause

for a party’s failure to appear, the State Forester or ALY may permit the matter to be

reopened, heard, and considered.

Exceptions to proposed order. The ALJ shall draff, file with the board, and serve on all

parties, a proposed order, including rulings on the admissibility of offered evidence if the

rulings are not set forth in the record, recommended findings of fact, conclusions of law,
and recommendation for disposition of the case. -

1 the recommended action is adverse to you or o the agency, you or the agency may file

* exceptions within the time set by the ALJ or not later than seven days afler the date of the

filing of the proposed order with the board if no other time is specified. Written argument,
based on the order or exceptions may be presented to the board at the time 1t considers the
disposition of the proposed ordey. The board will determine whether it will ‘entertain oral
argument. Exceptions must be filed with the agency.

(a)  The exceptions shall be confined to factual and legal issues that are essential 1o the

ultimate and just determination of the proceeding, and shall be based only on .

grounds that:

CNTSTHRG700

(A) A necessary finding of fact is omitted, erroneons, or unsupported by the

P

preponderance of the evidence on the record;
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13.

{B) A necessary legal conclusion is omltted or is contrary to law or the board's
policy; or

(C)  Prejudicial proceduiral error oceurred.

(b) The exceptions shall be numbered and shall specify the disputed finding, opinions
or conclusions. The nature of the suggested error shall be specified and the
alternative or corrective language provided. »

Final Order. After the b,oz;rd has received and reviewed the proposed order and the

- exceptions, if any, the board may:

() = Entertain written and/or oral argument if the board determines it is necessary or
appropriate to assist the board in the proper disposition of the case. If allowed, oral
argument will be limited to matters raised in written exceptions and shall be
presented under time limits defermined by the board chair;

(b)  Remand the matter to the ALJ for further procesdings on any issues the board
specifies, and to prepare a revised proposed order as appropriate, under OAR 137—
003-0655(2);

{c) Enter a final order adopting the recommendations of the ALJ; or
(d) Enter an amended proposed order or final order that modiﬁes or rejects the

recommendations of the ALJ. Tf the board decides to modify or reject the proposed

14.

15

16.

order; the board-nost comply with OAR 137-003-0655-and-137-003=0665-

If a majority of the Board cannot review the record and meet in a timely manner, the
Chairpersen may delegate to the ALJ the authority to make a final order.

Record. . A record will be made of the entire hearing to preserve the testimony and other
evidence for appeal. This will be done by a tape recorder. Ordinarily the record will not be
transcribed unless you appeal to the court of appeals. If you appeal, you will not have to
pay for the cost of transciibing the record, unless the petition is frivolous. If you do not
appeal, a copy of the record will be made available to you upon payment of the cost of
making it.

Reconsideration and Rehearing.” Under the provisions of OAR 137-003-0675, you may
file a petition for reconsideration or rehearing of the final order with the board within 60
calendar days after this order is served. Any such petition shall set forth the specific
grounds for reconsideration or rehearing and the remedy sought. The pefition may be
supported by a written argument. Under OAR 629-001-0050, you must file a petition for

. reconsideration or rehearing as a condition for further appeal.

Appeal. You may appeal by filing a paﬁtion for judicial review with the Oregon Court of
Appeals within 60 days following the date the final order on reconsideration or rehearing
is issued, or within 60 days following denial' of the request for reconsideration or

rehearing. See Oregon Revised Statutes 183.480 et seq.
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WaTKINSON LAIRD RUBENSTEIN
BarpwiN & BURGESS

A PROFESSIONAL CORPORATION

/_/';‘*(\j\) ATTORNEYS AT LAW

W&? ° (800 220-7438 : ' POST OFFICE BOX =
(541) 484-2271 EUGENE, OREGUN 974407567
~ FACSIMILE 4842282 . WEBSITE: WWW.WLRLAW.COM . . .
CRANTS PASS OFFICE . . ) ROSEBURG OFFICE
1246 pe 7" STREET, SUITER | N 425 SEJACKSON STREET
ORANTE PASS, QREGON 57526 - ’ . ROSERURG, OREGON 97470
(5413 295.3118 {541) 673-5528
FAX COVER SHEET
DATE: October 17, 2013 '
TO:  503-945-7490
COMPANY: Watkinson Laird Rubenstein Baldwin & Burgess, P.C.
FROM: Clark E. Rasche)
RE: : Demand for Hearings / Notices of Violation
: Nos. 13-SW022, 13-5SW023, and 13-SW024
FAX NUMBER:  503-945-7490 . " PAGES: & (including this Cover Sheet)

MESSAGE:

If 41f the pages of this tremsioission are not clearly recejved, please cail Lainos at (541) 484-2277,

I
Facsimile fransmittal only -An original Is being roailed Message is being emailed
XX

. CONFIDENTIAL INFORMATION
THE INFORMATION CONTAINED IN THIS FACSIMILE COMMUNICATION “IS - PRIVILEGED AND/OR. CONFIDENTIAL INFORMATION
INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. IF THE READER OF THIS COVER FAGE IS NOT THE
INTENDED RECIPIENT, YOU ARE HERERY NOTIFIED THAT ANY DISSEMINATION, DISTRIBUTION OR COPYING OF THIS
COMMUNICATION OR THE INFORMATION CONTAINED N THIS COMMUNICATION 1S STRICTLY PROHIBITED, IF YOU HAVE RECEVED
THIS COMMUNICATION IN ERROR, PLEASE MMEDIATELY KOTIFY US BY TELEPHONE AND RETURN THIS FACSIMILE TO US AT THE

| ABOVE ADDRESS VIA THE U.S. POSTAL SERVICE.
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WATKINSON LAIRD RUBENSTEIN

A PROFESSIONAL CORPORATICN
ATTORNEYS AT LAW
101 FAST BROADWAY, SUTTE 100 ' . ' MALLING ADDRESS
EUGENS, CREDON 974613114 (800 2707418 POST OFFICE BOX, 10567
1541) 4842277 EUGENE, OREGON 97440-1567
FACSIMILE [541) 984-2282 . WEBSITE: W WLRLAW.COM '
G PASE OFF
/ 1246 NE 7% STREET, SUYIE B
CLARX.E, RASCHE ‘ : GRANTS PASS, OREGON 57526
) ) - - {541 2553218
EMAIL . .
CRASCHE@WLRLAW.COM e ‘ROSESURE OFFICE
425 SEJACFSON STREET
ROSERURG, OREGON 97478
October 17, 2013 Gai 5528
VIA FIRST CLASS MAIL
and

FACSIMILE: 503-945-7490

The State Forester

Attn: Civil Penalty Administrator
2600 State St. :
Salem, OR 97310

Ladies and Gentlemen:

Re:  Demand for Hearings / Notices of Violation
Nos. 13-8W022, 13-SW023, and 13-85W024

This law firm represents Brimstone Natural Resource Co. (Brimstone), who was served
by mail with the notices of violation réferenced in the subject line and two related orders 1o cease
further violation, copies of which are enclosed. Brimstone requests a hearing for each of the
notices of violation and related orders. ' : :

Tt is Brimstone’s position that the citation and related orders are an unlawful interference
with its right to mine subsurface resources on the subject property. Brimstone will address these
issues at a hearing or hearings on the following nofices. .

13-SWo22

Brimstone denies that it did not give the State Forester notice or a written plan as required
by OAR 629-605-0140, OAR 629-605-0170(2), and ORS 527.670(3).

‘Brimstone contends that it was not required fo obtain approval of any wrilten plan,
pursuant to ORS 527.674. Further, Brimstone centends that requiring submission of notice, a
written plan, or requiring approval of any written plan, is an unlawful interference with its xight
to extract the mineral resources on the land that is the subject of the notice of violation.

As telief Brimstone demands that the notice of violation be dismissed.

sy Pgoarmemo
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October 17, 2013
Page 2

13-SW023

Brimstone desies that it improperly removed four trees within 20° of the high water level
of Brimstone Gulch.

Brimstone wishes to address the issue of whether it in fact removed trees and whether by
issuing the notice of violation and an order to cease further violation the Stafte Forester has
cngaged in unlawiul inferference with its xight to extract mineral resources on the land that is the
subject of the notice of violation. ' :

Brimstone disputes the State Forester’s authority under sfate and federal law to prohibit
or restrict the removal of frees when done in connection with Brimsione exercising its night to
extract mineral resources. Brimstone demands that the order be dissolved or otherwise held to be

without any force or effect.

13-SW024

Brimstone denies that it improperly failed to retain 30 live conifer trees 87 dbh or larger
per 1000° along a medium stream. '

Brimstone wishes to address the issue of whether it in fact improperly failed to Hrgtaig
trees and whether by imposing such a requirement the State Forester has engaged in uniawful
interference with Brimstone’s right to extract mineral resourses on the land that is the subject of

the potice of violation.

Brimstone disputes the State Forester’s authority under state and federal law to impose a
requirement that it retain 30 live conifer frees 8 dbh or larger per 10007 along a medium stream
where it would restrict or interfere with Brimstone’s right fo exfract mineral -resources.
Brimstone demands that the order be dissolved or is otherwise held to be without any force or

effect.

Sin

Clark E. Rasche
CER:Ims
Enclosures
c Client (w/enc.)

James R. Dole (w/enc.)

HearingDemand) 3-8 W023Final(101713)ms) doc
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Oregon ‘ Department of Forestry
; _ ' State Forester's Office
John & Kitzhaber, MD, Goverror ! - 2600 State Street

Salem, OR 97310-1336

S o 503-945-7200
satemw Rax 503-945-7212
' ' hitp:/ /www.odfstate.or.us

Ociober 22, 2013

"HTEWARDSHIP IN FORESTRY™

Watkinson Laird Rubenstein Baldwin & Burgess, Attoreys at Law
Attention: Clark E. Rasche, Attorney at Law

PO Box 10567

Eugene, OR 97440-2567

Re:  Forest Practices Act Violation, Case Nurnbers 13-SW022, 13-SW023, 13-SW024

Dear Mr. Rasche:

This is to acknowledge receipt of your request for a contested case hearing regarding the
citations for Case files 13-SW022, 13-SW023, and 13-SW024. We are assuming that your
request is for an appeal of the repair orders since we have not et issued a Notice of Civil
Penalty. There s a very tight statutory fime limit within which a hearng must be held

(within 14 days of the receipt of the hearing request), so a hearing will be scheduled for

-some date before October 30, 2013. You will receive a formal notice of this hearing from
the Office of Admimistrative Hearings soon. Enclosed are the "Notice of Contested Case
Rights and Procedires” and a copy of the dgency's case file to date.

If we are incorrect about your intent to appeal the repair orders rather than the pendmg
nofices of civil penalty please inform us immediately.

You shonld note that the citstion associated with 13-SW022 is for an administeative
violation of ORS 527.670(3). There is no repair order associated with this administrative
violation and hence no order from the State Forester io appeal. Appeals for this type of
citation occur with the notice of civil penalty.

If you have any questions, or if you are interested in discussing your concems with the goat
of a possible seftlement, please contact me at (503) 945-7240.

Sincerely,

Y j )’9 .
O Ve
. Marganne Allen

Field Support Manager

Enclosures _
C: Brimstone Natural Resource Co., Respondent
' BT &;égm ITEM D
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-CERTIFICATE OF SERVICE

RE: In the Matter of John West, Order to Repair Damage
Case Numbers: 13-SW022, 13-SW(23, 13-SW024

I HEREBY CERTIFY that I have made service of copies of the foregoing Order to
Repair Damage upon the following party by causing them to be mailed in the United
States Post Office at Salem, Oregon, November 7, 2013, a true, exact and full copy

thereof, enclosed in an envelope with postage thereon prepaid addressed to:

-John West

Brimstone Natural Resources Co.
PO Box 1249

Merlin, OR 97532

Clark Rasche

Attorney at Law

PO Box 10567

Eugene, OR 97440-2567

BY.CERT-_IEIED MAIL & FIRST CLASS MATL

7%: ,QW

Peg avis, Civil Penalty Assistant
Private Forests
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Page EL of

ttachment 3

0 of 145



Department of Forestry
State Forester's Office
2600 Staie Street
Salem, OR 97310
. 503-945-7200
OT 6-3-1-400 T FAX 503-945-7212 i
' ‘ TTY 503-945-7213 / 800-437-4490
hitp:/ /www.odf state.or.us _'

November 7, 2013

"STEWARDSHIP IN -
FORESTRY"

John West :
Brimstone Natural Resources Co. » ‘
PO Box 1249 : ' |
Merlin, OR 97532 '

Re: Forest Practices Abt Violations, Repair Orders R
13-8W023 & 13-SW024

This letter is to provide you with supplemental information regarding statutes and rules
‘associated with the repair orders you received on September 25, 2013. This supplemental -
information is meant to assist you with understanding some of the terms used in the repair
order and identify the statutes and rules that guide landowners and operators through the
Oregon Forest Practices Act.

" In addition to the stafutes and rules cited in the Repair Order, thice of Violation / Citaﬁon,
and Notice of Contested Case Rights, the following statutes and rules are substantlally
relevant to the Repair Order:

ORS 527.610 to 527.770, 527.990 (1) and 527.992 constitute the Oregon Forest Practlces
Act. :

ORS 527.620 provides definitions for several relevant terms. In particular, the following
subsections are substantially relevant to this proceeding for the definitions of the listed -
terms: ' '
(3) "DBH"
{5) “Forest practice”
(11) “Landowner”
(12) “Operation”
(13) “Operator”
(15) "State Forester”

- (17) “Timber owner”

EXHIBIT mﬁ\ﬁ%@’* ITEM D
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* (86) “Type N stream”

~ Repair Order:

ORS 527.630 describe the general policy statements of the Oregon Legislature as it

relates to management of forests in Oregon.

OAR chapter 629, division 600 provides definitions for use in divisions 805 through 669
and 680 through 699. In particular, the following subsections of OAR 629- 600—0100 are
substantially relevant to the Repair Order:

{11) “Commercial” -

(17) "Domestic water use”

(22) “Fish use”

(29) “Free to grow”

(36) “High water level”

{46) “Live tree”

(62) “Riparian area”

{63) “Riparian management area”

(67) "Seedlings”

(75) “Stream” ' :

(84) “Type D stream” o \
(85) “Type F stream” '

OAR chapter 629, division 635 describes ODF’s water protection rules, including riparian
management area widths. In general, OAR 629-635-0200 explains the stream
classification system. In particular, the following rules are substantially relevant to the

« OAR 629—635—0200(4) states that streams will be classified into three beneficial use
categories, Type F, Type D, and Type N. ‘ _

o OAR 629-635-0200(9), (10), and (11) describe the methods used to determine if a

~ stream is considered to have fish use.

o OAR 629-635-0200(12) states that for each of the three beneficial use categones
.including Type F, streams will be categorized into three categories of stream sizes.
The rule defines the three categories of stream sizes.
OAR 629-635-0300 describes ODF’s purpose in mahaging riparian areas.
OAR 629-835-0310 defines the width. of the riparian management area ("RMA”). In
Citation and Repair Order 13-SW023, ODF uses a RMA width of 70’ for medium
Type F streams, as exp[alned in this rule.

OAR chapter 629, division 640 describes ODF’s water protection rules, as they relate to
vegetation retention along streams. OAR 629-640 0100 provides the general retention
prescription for Type F streams

'OAR 629-670-0100 allows the State Forester to conduct inspections and requires

enforcement in certain situations; OAR 629-670-0105 defines how the State Forester
should evaluate the damage caused by noncompliance with forestry rules ; OAR 628-670-
0110(2) allows the Forester to initiate enforcement action with a citation under OAR 629-
870-0130 and ORS 527.680; OAR 629-670-0130(1) and (2) describe the Forester's
authority to issue an order to cease further violation and an order to repair damage or

correct an unsatisfactory condition.
EXHIBIT m&#wjo
ttachment 3

Page 3 of P€$52 of 1 k5




QAR 629-670-0010 provides further definitions of thé listed terms in subsections:

(2) "Damage”

(3) “Forest practice rule”

(8) “Timely corrective action”
(9) "Unsatisfactory condition”
(10) "Violation"

OAR chapter 629, division 672 describes procedures to be used by the Forester in issuing
orders. In particular, OAR 629-672-0200 describes the procedures for hearings on repair
orders and procedures for final orders.

Procedural rules relevant to the upcoming hearing are also contained in OAR 629-670-
0000 1o 629-670-0130, and OAR 629-672-0100 tc 629-672-0220.

Should you have any questions about the process, please feel free to contact me.

vil Penalties Administrator
Oregon Department of Forestry .

Private Forests :

2600 State St., Salem, Oregon 97310
503-945-7387 _
ajohhson@odf.state.or.us

C: Steve Wetmore, Stewardship Forester, ODF — Grants Pass
Rick Dryer, Assistant District Foresters, ODF — Southwest Oregon District
Clark Rasche, Atftorney at Law, Counsel for Brimstone Natural Resources Co.

Case :Fiies
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Oregon Department of Forestry -- Southwest Oregon :ggﬁ'ggl“‘

SF Operation Repori for Stephen K, Wetmore, SF No. 64 05/2813
Notification No. : 201371200154

Sale Name! No.: Brimstone _ o . Automf-\ccompiish:f No
Total Units - 1 S B ' Noﬁbeé!Permi’rs T Opéraﬁon
Date Recexved . March 28, 2013 PD_ M
S . : . : Harvest
Gounty : Joseptine o - || 15 Day Waiting Period : Walver granted
Starf Date - 0571 5]‘]3 by Stephen K Wetmore
] . : B : . ion April 1, 2013
End Date . '12!31/13 :
Qperator Land Owner Timber Dwher
John West , . John West . John West _
Brimstone Natural Rescurce Co. ‘Brimstone Naiural Resource Co. ‘Brimstone Natural Resource Co.
P.O. Box 1248 :P.O. Box 1249 .0, Box 1248
Merlin, OR 97532 . Mertin, OR 87532 :Merlin, OR 97532
(541) 660-9541 ' (541) 660-9541 . {541) 660-9541
Fire Contact: (541) 660-9541 - John West Signed by: John West for Operator
Notification Comments: NO OPERATIONS WITHIN 100° OF STREAM, INCLUDING CROSSINGS AND LANDINGS,
WITHOUT A REVIEWED, WRITTEN PLAN ON FILE WITH ODF; MAY REQUIRE REFORESTATION; DOMESTIC WATER
CERTIFICATE 68658; 5 ACRE CRUSHER SW/SW - SKW

Unit1 of 1 Start; 05/15/13 " End: 12/31/13 Site Conditions Walers; Nof Applicable.
Soils: No mass soil movement.

Status: Pending ]
Stewardshlp Forester: Stephen K. Wetmore Slope: 0% fo 35%.

Priorities: Fire: Low FPA: High

NE ] NW l _ SW - l . SE_ ~ Government Tax Lot Reg
Twp Rge Sec NE | sw sE RE NW sw : SE nE | nw osw | BE KE NW o BW | SE . Lot Number Number Use
;348 BEW - aDDDDDDD | 100,101
Actlwty , Vcthod Acres Feet MBF Comment
1a - Commercial Ground 36000 - 0 | 50000 ‘tractor

‘Thinning, Selective
'Cutting

Resource Descnptmn

‘Dog Creek Small Type F Stream{s)
‘Brimstone: Medium Type F Stream(s)

Resource Name
‘Dog Creek
Brimstone

‘No Threatened or Endangered Specles Found.
No Speciai Concerns Found.

‘Subsorivers: Oregon Department of Fish & Wildiife
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T e o 52/ /3
fegon---De'p?ﬂment Of_ orestry Nofification 7 UnitNo.: - 217 "7’/ ot %_ vl
Forest Activity Inspection Report Saleor lobName: 75 1} s rfooy o 3
| L R Nameg: 5 f i T i 17
;{F—;"“:f ~STEWARDSHIP IN FGRESTRY | . rf fﬂ‘? [*: ’hff’ /)ﬁ?f/?/ f}“‘ f
.} ! N it
- i Fo N /",’
Operator: . “‘q‘\gj /J # {Affw’f,’f Landowner: fﬁﬁ;éu Timbef Owner: Z’CJ
- / ;’g’l ) !/ﬁ”f” > / &
[ FIRE PREVENTION FOREST PRACT!CES -]
REQURED  CKTHISDATE [ Skshtazad A4 NotActive [ Pre-Operation ﬁcﬁve or Post- 07 complaint [ Walver of 15 Dy
Inspection This Date Ir_\:é_peclian Qperation Inspection Investigation Wailing Period
Fire Tools: i jon; ) . ‘ '
[0 [ FireTeols Numbe-zr of workers in operation Prior Approval / Written Plans
Power Saws: Number in aparation:_, Number Checked 0l bi o . » -
O O Spark Arrestors | Exhaust Systems Prior A_pproval Granted: Applicable rule{s) :
f1 O shovels and Flre Extinguishers I AN T
: - Witten Plan Action: ) Requied L] Approved [ Approval Dered - -
Trucks: Number in operation; Number Checked . S
O [O ExhaustSystems Wiitten plan ule(s):
O [} Tools and Fire Extinguishets
" - Whitlen plan resources: ; - S
Other Pawer Driven Machinery and Engines: - 3
g o SparkArrestersiExhaustSystems
C [ Debris Accumulation Removed
0 QO Fire Extlngmshers B RECOMMENDATIONS . -
a ) Written below ame recommendalions. The inspecting Forest Practices Forester.' -
Catle Logging Systerns: recommends lhese actions o pravant an unsatisfactory condition, which may result; .~
O ({ Cable lines clear in & violafion of the Forest Practices Act. These recommendations petait 10
[1 (3 Blockscleared Number checked: following Rufes: ,
[1 [1 Shovelsand water at blocks 0 Written Plans 0 Chemicals, ET:Water-Pmiec‘:tion
: {1 Reforastation {1 Road Construetion O Other
0 WatarSUppIyIPumpIHese;‘Nozzle . 1 Slash 0 Harvesting '
[1 [0 FireWatch Hours after operation: i s
‘N [ Alternate methods ot equipment, as described below are’ B WRITTEN STATEMENT OF UNSATISFACTORY CONDIT]ON CoF
 approved for use, This operation s not in complance wilh the Forest Practices AcL Further enforcement
‘o o onh action will begin I damage cbours or if yoi donol comply with the |nstruchons wnﬁen F
. er: below by ihls compliance date! R
-1 0O Other .
a . This unsallsiactory condition(s) pesiain to rulefs) or stautefs): .. )
. O TFPL Walver, as described betow, is approved D Wiitten Plans 3 Chemicals £1 Water Protection | -
- [ Reforestation 07 Read Construction 12 Other.
~[3 Drder Forthe items described below, you are hereby ordered (o cease 17 Slash 0 Harvesling :
" violalion of ORS Chapter 477, Your Permit to Use Fire or Power Driven . : : [
Machinary is suspended for ihese items untit complianca is restored, ORS/OAR(s) _ : LN SR
o fNFORMATION ON ITEMS CHEEGKED ABOVE: / VA Page , of
- . PP ALY e
N e S siiziee it E i i
‘ 7 ,:‘I > o : e
Fop e e A / /,f.‘..*-;gf AR e r o I T ol 7;{?/
f/(/‘/‘/uv- .37)'//!’?&?“/; § _/ff S .
. . J/'x . z
—— T A R ) omEd =
D D o e e Y vraast 'z/;fm@ffa?’( / 7 ffi [/ﬁf? f‘? / b
= - 757 = p 7
. g S 4 7 L 74 ik, 27 7z, /ffxf/‘? ~
rlazi? L Ea f_:v’:'ff LL (VIS rZ LLE g St
_THIS REPORT INDICATES THE CONDITIONS FOUND TO EXIST AT THE TIME OF THIS INSPECTION FOR THOSE (TEMS CHECKED OR NOTED ABOVE.IT DOES NOT IMPLY:
- THAT ALL PARTS OF THE OPERATION WERE INSPECTED NOR DOES IT INDICATE ITEMS NOT INSPECTED ARE SATISFACTORY. e
' R P LA
Received By: 7 7 Dake
. / . ’ ‘g

{1 Copies Maﬁed ,, :
- £ Date
/ﬁ Zf- g,’f

_ AéﬁNDA ITEM D

ﬁ : Attachment 3
‘— = FORMBQ 5231@% 61 of 145




RTU!REO ~0K TH|S DATE

=i
L

e gmfm{'cﬁ

Oregon Dept

“STEWARDSHP Il FORESTRY™

N g
. iment-of Forestry
Forest Activity Inspection Report

= ’/5 //’

Pl
i ) Date; | /% ,
< Nofification rUnitNo.. _25/5 7/ 7 /% /5§
Sale or Job Name: _75 - ,L,qg,-fwr,‘.

FPF Nemefo. =, by /o iatorr 2 45

T L bk - K ol
Operator: hfia)[z i (3&'}% T Landowner. . ) d /qfs’m»fy A Z:m Loy " Timber Owner; ,,,/f é‘j
l ' FiRE PREVENTION FOREST PRACTICES ]
O siash Hazard [ NotActive [} Pro-Operation  [lActive or Post- [ complaint [ Waiver of 45 Day
Inspection This Dale Inspection Operation inspection " Investigation Waiing Period -

4

Exhaust Systems
Tools and Fire Extinguishers

@,

PRLE,
@'ﬁ‘@(\ [} CJ'(».

Olher Pewer Driven Machinery and Engines:

Spark Arresters / Exhaust Systems
Debris Accumtiation Removed
Fire Extinguishers

Cable Logging Systems:

Cable Iines clear
Blocks cleared  Number checked:

o [ Fire Tools: Number of workess in opesation: -
: 7 Power Saws: Nurnber in operation; Nurnber Checked
. QJ: Spark Arresters / Exhaust Systems
“Zl [ Shovels and Fire Extingishers -
Trucks; Number in opesafion; Number Chaéked

Shovels and water at blocks
Watey. Supply  Pump f Hose / Nozzle

Fire Watch Hours after operation.

Alternate methods or equipment, as describad helow are.
approveii for use,
_ Other,

Other:

IFPL Waiver, as descrlbad below, is approved

violallon of ORS Chapter 477, Your Permit to Use Fire or Power Driven
Machinery is suspended for these items umil compliance s resfored.

Order: For the lems descnbec% below, you are hareby ordered to cease '

(007 /|

R

Prior Approval / Written Plans

{1 Prior Approval Granted: Appilcable rule(s)

- Witien plar rule(s):

7 Required

Written Plan Action: L1 Approved

01 Approval Denied :

Written plan resources:

[]

Writlen below are recommendations,

RECOMMENDATIONS

The inspecting Forest Pracllces Fores

racommends these actions 1o prevent an unsalisfactory condilion which inay result
in & violation of the Forest Practices Acl, These rez:ommendahons perlain fo the

following sufes:

£ Wriiten Pians " f1 Chemicals [0 Waler Protection
11 Reforestation 1 Road Construcion [0 Other
" 77 Slash 1 Harvesiing

fer -

\ﬁ WRITTEN STATEMENT OF UNSATISFACTORY CONDITION

This operafion is net in compliance wlth the Forest Practices Acl Further enforcement

action will begin if damage vocurs or ffyou do nqt capply wiih the msh'u ions wiitien,-
felonw by this compliance dete: /‘? /s ? 41 g """/;
This unsatisfactary condition(s) pertain to rule(s) or statuie{s) ‘

£ Wiitten Plans O Chemicals [1Water Protection

1 Reforestation 3 Road Construction 00 Olher

O Slash g Harvesting s ) //’ {
ORSIOARs) e R ’/?/ !/}

INEORMATiON ON ITEMS CHECKED ABOVE! o // ;/,f Page ‘ 72
‘i } 'Z./:‘ f:ﬁ*’ff’ /’/):; zf/f /!:’F},(// ﬂ!f },}6’ f/f‘{', ,.—;J’Z‘j} /‘/J}-ﬁ’:"f %é /;‘;’_’ﬂ — 5_}.}
TGwleld 25 ,? v e/

: ;i — -
ZETI"’?‘ < ﬁpﬁﬁ&rﬁﬁ f!, SEL LA

/ i fr’“’f”"’i{ﬁf’f

\jf

o

Grapg e fzf’fi =/ b7

Y | e 3

’}F}’§52_1 }:34 f_%/}—f!! {.g.{;"

e ,11

\

7 Fl
) _?7(;5 (/]/ { 1 74’4’/’( 2 l :,z/’?OJF’ / Gy ,».wy!} ;‘(;'i-,f_-ﬂ’ )-’Jy"?{/,?ﬁ/_ﬁ) g
hefore. g otuming /2 /94 /jf?«:ﬂf el B

z

L

© THIS REPE)RT INDICATES THE CONDITIONS FOUND TO EXISTAT THE TIME OF THIS INSPECTION FOR THOSE ITEMS CHECKED OR NOTED ABOVE, IT DOES NOT'IMPLY

THAT ALL PARTS OF THE OPERATION WERE INSPECTED NOR DOES IT INDICATE ITEMS NOT INSPECTED ARE SATISFACTORY.

FRF COBY

2 —
Signed }'y\ é@df'ff 4[ . ,/r,
Racelved S! Date
ale
ate

?les

(’//

Al JUQJ%W{

State Forester's Reprasentative

SUFER

)7’

>

A@ENDA ITEM D

i _]iz:z/ CRH §:2.6-21t (%U@Ij]e 62 of 145

Attachment 3



Curricutum vitae for Bradley A. Knotts October 2013 Page 1 of 2

Address: Private Forests Division
Oregon Department of Forestry, Salem OR 97310

Telephone: 503-945-7484
Email: bknotts@odf.state.ar.us
EDUCATION

S. (1980) Forest Management, Oregon State University

EMPLOYMENT HISTORY

Forest Practices Field Coordinator (2009-2013, current position)

Oregon Department of Forestry, Private Forests Division, Salem, OR
Silvicultural Policy Analyst and Assistant Forest Practices Field Coordinator {1993-2009)

Oregon Department of Forestry, Private Forests Division, Salem OR
Service Forester (1998-1999)

Oregon Department of Forestry, Forestry Assistance Program, Dallas OR
Forest Practices Forester (1988-1998)

Oregon Department of Forestry, Forest Practices Program Dallas OR
Forest Technician, Forester 1 {1981-1938)

Oregon Department of Forestry, State Forests Program, Forest Grove OR
Forest Technician (1980-1981)

Oregon Department of Forestry, State Forests Program, Grants Pass OR
Forest Technician (1977-1979, summer seasonal)

U.S. Forest Service, Lakeview OR

TRAINING RECEIVED

Investigation Training {2010}, Oregon Department of justice

Administrative Rule Training {2003), Oregon Department of Administrative Services and Oregon
Department of Justice

Public Law Conference {2001), Oregon Department of Justice

Public Law Conference {1999}, Oregon Department of Justice

Chemical and Other Petroleum Products Rule Training {1997), Oregon Department of Forestry
Forest Practices Forester Conference (1996), Oregon Department of Forestry

Reforestation Rule Training (1995), Oregon Department of Forestry

Forest Law Administration IV (1592), Oregon Department of Forestry

Negotiation Skills for Forest Practices Foresters {1992), Oregon Department of Forestry
Courtroom Procedures (1990}, Oregon Department of Forestry

Forest Road Drainage Design and Maintenance {1989), Oregon Department of Forestry
Forestry, Landslides, and Slope Stability Conference (1989), Oregon Department of Forestry
Wildiife Tree Seminar (1988), Oregon Department of Forestry -

Riparian and Aquatic Rule Training (1987}, Oregon Department of Forestry

Setting Design Workshop (1987), Oregon Department of Forestry

Timber Cruising (1987), Oregon Department of Forestry

Recognition of High Risk Sites (1987), Oregon Department of Forestry

Timber Sale Contract Administration (1986), Oregon Department of Forestry .

Operation Inspection Workshop (1986), Oregon Department of Forestry

Page 1of2 —\ ey
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Curriculum vitae for Bradiey A. Knotts October 2013

Page 2 of 2

TRAINING RECEIVED (continued from page 1)

Timber Cruising (1985}, Oregon Department of Forestry

Advanced Forest Law Administration (1982), Oregon Department of Forestry
Basic Forest Law Administration {1982), Oregon Department of Forestry
Timber Cruising (1982}, Oregon Department of Forestry

Cable Logging Workshop (1982}, Oregon Department of Forestry

Timber Sale Contract Administration (1981), Oregon Depariment of Forestry

TRAINING, OUTREACH, AND INFORMATIONAL ROLES

1999-2013 (activities throughout that period continuing to the date of this document)

» Instructor for numerous formal training sessions held at statewide and regional levels. Audiences
include Oregon Department of Forestry staff, other agency staff, operators, and landowners,
Subjects are the policy and administration of the Oregon Forest Practices Act and the associated

forest practice rules, including enforcement procedures,

« In response to questions from Oregon Department of Forestry staff, other agency staff, operators,
landowners, and concerned citizens and other members of the public, routinely provide information
on a statewide basis on the policy and administration of the Oregon Forest Practices Act and the

associated forest practice rules, including enforcement procedures.

1988 through 1598 -

* Same as above, but the work was primarily on a regional basis in Polk, Benton, and Yamhill counties.
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON
~ for the
DEPARTMENT OF FORESTRY, PRIVATE FORESTS

IN THE MATTER OF: ' RESPONDENT’S EXCEPTIONS
TO THE PROPOSED ORDER

BRIMSTONE NATURAL

RESOURCE CO,, OAH Case No. 1303445

Agency Case No. 62900
Respendent.

Respondent Brimstone Natural Resources Co. submits the following Exceptions to the
Proposed Order herein.

1. The Pr0po§ed' Order is bésed on the.imprcSper legal conclusion that is contrary to
the agency's policy, that fhe Respondent is required to comply with the Citations/Repair Orders
notwithstanding the fact that the effect will be to‘prevcnt respondent from pursuing mineral
resources on the property. The evidence in the record is undisputed that resp'ondent‘ intends fo
pursue mining gold-bearing land within the RMA. The State Forester did not contest the fact
that the FPA cannot prevent such activities, yet the Proposed Order nowhere permits Respondent
the legal or practical ability to use the property for the reason Respondent acquired it. To the
extent the Proposed Order is not otherwise improper, it should have afforded Respondent the
ability to provide an alternative plan for a land use conversion to be approved by the State
Forester or, only in the alternative, to cémply with the répa.ir orders. The Proposed Order,
therefore, is in direct conflict with QAR 629-610-0090. It results in the unlawful interference

with Respondent's right to extract mineral resources on Respondent's land. The following

. ‘corrective language should be added to the Proposed Order:

RESPONDENT®S EXCEPTIONS TO THE PROPOSED ORDER Page 1 of 4cenpa ITEM D
ExceptionsFinal{010314ims).doc ExhityitAReEnt 3
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A new Conclusion of Law should be inserted following the fifth Conclusion of Law:

Pursuant to OAR 629-610-0090, Respondent may submit a plan for
alternate practice.

The sixth Conclusion of Law should be renumbered so that it is the seventh Conclusion
of Law, and should be modified to read:

If Respondent fails to submit a. plan for altemate practice, the
Citations/Repair Order shall not be dismissed.

The Order section of the Proposed Order should be modified to read:
ORDER

“Within 30 days of this Proposed Order becoming final,
Respondent shall submit a plan for alternate practice pursuant to
OAR 629-610-0090. The Department of Forestry shall approve the
plan for alternate practice within 30 days of receipt. If Respondent
does not submit a plan for alternate practice, then the Orders to
Cease Further Violation and Repair Damage or Correct
Unsatisfactory Condition (#13-SW023 and #13-SW024) issued on
September 15, 2013, shall be AFFIRMED.”

2, The Proposed Order is based on the improper factual conclusion that
Respondent's activities resulted in damage to the RMA. John West testified, and there was no
contrary evidence, that upon completion of mining each discreet area of gold-bearing ground, he
“would reclaim the same to a condition superior to that proposed to be required by the repair
orders, including planting faster-growing deciduous trees that would provide a superior canopy
in the RMA. Since the State Forester admits that Respondent could legally undertake mining
activities notwithstanding the ostensible requirements of the FPA, there is, therefore, no basis to
conclude that Respondent's activities resulted in any damage. As a corrective measure,
Respondent proposes that the final sentence of the third finding on page 21 of the Proposed
Order should be deleted in its entirety. As an additional corrective measure, the first sentence of

the second paragraph of the fourth.ﬁnding should be modified to read as follows:

RESPONDENT’S EXCEPTIONS TO THE PROPOSED ORDER Page 2 of 4enpa TEM D
ExceptionsFinai(010314Ims).doc ExhibittAREent 3
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However, as set forth previously,' the State Forester has the
authority to issue Repair Orders.

3. The Proposed Order includes the improper and unsupported conclusion that
Brimstone Gulch is a protected, fﬁcdium type F stream. The record is clear that the designation
of Brimstone Gulch as. a fish-bearing stream was made by the State Forester in response to
Respondent's activities and not in accordance with OAR 629-635-0200. John West was adviscd
byl representatives of the State Forester that, in fact, Brimstone Gulch is not a fish-bearing
stream. All references to Brimstone Gulch as a medium type F streafn should be removed from
the Proposed Order. |

4.. The conclusion tilaf Brimstone Gulch is ar protected, medium type F stream is
inconsistent with Lord’s Oregon Laws §§ 6551-6552 and, therefore, contrary to law. All
references to Brimstone Gulch as a medium type F stream should be removed from the Proposed
Order.

5. The Proposed Order was based on facts resulting from the illegal entry onto
private lands by representatives of the State Forester. The hearing testimony was not disputed
that representatives of the State Forester are not to enter onto private lands without the property
owner's consent. The finding that the "property was not posted and was open access” is
unsupportable under law. The FPA does not permit the unauthorized entry onto private lands
and, therefore, the Proposed Order is contrary to law.

6. The Proposed Order's finding that the activity "was more akin to clear-cufting . . .
rather than ﬁommercial or selective thinning" is unsupported by a preponderance of the evidence,

and the language should be removed.

i

H

I
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7. The Proposed Order inappropriately concludes that Brimstone Gulch is within the -
definition of "waters of the state.” The preponderance of evidence does not support the finding
that Brimstone Gulch is "waters of the state.” All references to "waters of the state” should be
removed from the Proposed Order. |

8. The Proposed Order improperly finds that the activities of the Respondent within
the RMA dramatically decreased the thermal cover, bank stabilization, negatively affecting
wildlife uses and potential to deliver large woody debris into the stream system. There is no
evidence in the record to support this finding, and it should be removed.

DATED this 3 day of January 2014.

WATKINSON LAIRD RUBENSTEIN BALDWIN & BURGESS, P.C.

J6a1és K. Dole, OSB No. 892272

Email: 1'dol¢@w1rlaw.com
Clark E. Rasche, OSB No. 114960

Email: crasche@wlrlaw.com
Of Attorneys for Respondent
101 East Broadway Ste 200
PO Box 10567

Eugene, OR 97440-3114
Telephone: 541-484-2277
Facsimile: 541-484-2282

RESPONDENT’S EXCEPTIONS TO THE PROPOSED ORDER Page 4 of AcenpA TEMD |
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CERTIFICATE OF FILING/SERVICE

I certify that on January 3, 2014, I filed or caused to be filed RESPONDENT’S
EXCEPTIONS TO THE PROPOSED ORDER via facsimile and by depositing the original in
the United States Post office at Springfield, Oregon, enclosed in a sealed envelope, with first
class postage prepaid and addressed to the party at the address and facsimile transmission
number stated below:

Angie Johnson, Civil Penalties Administrator
Department of Forestry, State Forests

2600 State Street .

Salem, OR 97310

Facsimile: 503-945-7212

1 further certify that on January 3, 2014, I served or caused to be served
RESPONDENT’S EXCEPTIONS TO THE PROPOSED ORDER via facsimile and by
depositing true, exact, and complete copies in the United States Post Office at Springfield,
Oregon, enclosed in a sealed envelope, with first class postage prepaid and addressed to the

parties at the addresses and facsimile transmission numbers stated below: ' ‘

Dove L. Gutman

Administrative Law Judge

Office of Administrative Hearings
2510 Oakmont Way .

Eugene, OR 97401

Facsimile: 541-686-7565

Matthew B, DeVore

- Oregon Department of Justice
1162 Court St NE
Salem, OR 97301 ‘
Facsimile: 503-378-3784

WATKINSON LAIRD RUBENSTEIN BALDWIN & BURGESS, P.C.

By: W%/‘/ ,é\

James R. Dole, OSB No. 892272

Email: jdole@wirlaw.com
Clark E. Rasche, OSB No. 114960

Email: crasche@wlrlaw.com
Of Attorneys for Respondent

AGENDA ITEM D
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BEFORE THE BOARD OF FORESTRY
STATE OF OREGON

In the Matter of Orders for Repairs ) _ : ,
Violation of the Forest Practices Act ) FINAL ORDER

) Agency Case No.: 62900
BRIMSTONE NATURAL ) ODF Case Nos.: 13-SW023 &
RESGURCES CO. ) 13-SW024

The Board of Forestry, at a meeting in Salem on.January 8, 2014, by consensus
adopts and incorporates by reference the attached proposed order issued by Senior
- Administrative Law Judge Dove L. Gutman, on December 19, 2013, and affirms and
incorporates by reference the Repair Orders 13-SW023 and 13-SW024, issued by
Stewardship Forester Steven Wetmore (these are also enclosed). - Exceptions by the
respondent were received in a timely manner, and were considered by the Board. The
exceptions were not incorporated into the final order.

Dated this __ 15th _ day of January, 2014.
| | By: %’\.
State Fores

Secretary to the Board of Forestry

DATE of Service: January 15, 2014

RIGHT TO JUDICIAL REVIEW

If you are dissatisfied with the Order, you may not appeal # until you have asked
the agency to rehear the case or reconsider the Order. To obtain agency rehearing or
reconsideration, you must file a petifion for rehearing or reconsideration pursuant to QAR
137-003-0675 within 60 days from the day this Order was served on you. If this Order
was personally delivered to you, the date of service is the day you received the Order, If
this Order was mailed to you, the date of service is the day it was mailed, not the day you
received it. If you do not file a petition for rehearing or reconsideration within the time
limits provided, you will lose your opportunity for reheanng or reconsideration and you'’
will lose your right to appeal to the Oregon Court of Appeals. (OAR 629-001-0050).

If, after you have filed a petition for rehearing or reconsideration, the agency
issues an Order you are dissatisfied with, you have the right to appeal that Order to the
Oregon Court of Appeals pursuant fo ORS 183.482.

If, 60 days after you have filed a petition for rehearing or reconsideration, the

agency has not issued an order, your petition will be considered denied and at that time-

you will the right to appeal the original Order to the Court of Appeals pursnant to ORS

183.480 and ORS 183.482. To appeal, you must file a petition for judicial review with

the Court of Appeals within 60 days from the day that your petition is deemed denied. If

you do not file a petition for judicial review within the 60-day time period, you will lose

your right to appeal.
. AGENDA ITEM D
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BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON
for the
DEPARTMENT OF FORESTRY

IN THE MATTER OF: _ ) PROPOSED ORDER

| )
BRIMSTONE NATURAL ' JOAH Case No.: 1303445
RESOURCES CO., )} Agency Case No.: 62500
Respondent ' )

HISTORY OF THE CASE

On September 25, 2013, the Oregon Department of Forestry (ODF) issued three
Notices of Violation/Citation (#13-SW022, #13-SW023 and #13-SW024) and two Orders
to Cease Further Violation and Repair Damage or Correct Unsatisfactory Condition (#13-
SW023 and #13-SW024) to Brimstone Natural Resources Co. (Res]gondent) On
October 17, 2013, Respondent requested a hearing.

"On October 22, 2013, ODF referred the heaﬁng request to the Office of
- Administrative Hearings (OAH). . Senior, Administrative Law Judge (ALT) A. Bemadette
House was assigned to preside at hearing. :

On October 23, 2013; a prehearing telephone conference was held. ALY House
presided. Maithew DeVore, Assistant Attorney General, represented ODF. Clarke E.
Rasche, Attoney at Law, represented Respondent. Margalme Allen and Stephen Wetmaore
appeared on behalf of the ODF.

On October 25, 2013, ALJ House issued a letter to the parties outlining the matters
that were discussed and agreed upon during the preheanng conference.

On November 1, 2013, the case was reassigned to Senior ALJ Dove L. Gutman. -

On November 21, 2013, a hearing was held m Eugene, Oregon. ALJ Gutman
presided. Mr. DeVore represented ODF. Mr. Rasche and Jim Dole, Attorney at Law,
represented Respondent. Testifying on behalf of ODY were Brad Knotfs and Stephen
Wetmore, Testifying on behalf of Respondent was John West, The record was held open
until December 13, 2013. The record closed on Decemnber 13, 2013, -

ISSUES
ODF

1. Whether Respondent failed to retain all the trees within 20 feet of the high

- AGENDA ITEM D

In the Matter of Brimstone Natural Resources Co., : - Exhibpitaéi@dént 3
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water level of Brimstone Gulch, a type F stream, as required by OAR 629-640-
C0100(2)(b).

2. Whether Respondent failed to retain at least 30 Jive conifer trees, at least eight
inches in diameter at breast height, per 1,000 feet along Brimstone Gulch, a medium
stream, as required by OAR 629-640-0100(5).

3. Whether the State Forester has authority to issue Repair Orders against
Respondent pursuant to ORS 527.680.

Respondent

4. Whether the State Forester has engaged in unlawful interference with
Respondent’s right to extract mineral resources on the land. :

5. Whether the State Forester has authority under state or federal Jaw to prohibit
or restrict the removal of trees when done in connection with Respondent’s exercise of
mineral extraction rights. -

6. Whether the Citations/Repair Orders shall be dismissed.
EVIDENTIARY RULING

Exhibits Al through A12 and Al4 through A25, offered by ODF, were admitted
into the record without objection.” Exhibit R1, offered by Respondent, was admitted into
the record without objection.

FINDINGS OF FACT
Background

1. John West is a co-owner of Brimstone Natural Resources Cd., (Respondent).
Mr. West 1s a miner. He also engages in commercial logging and ranching: Mr. West
owns several placer mines, most of which are patented. (Test. of West.)

2. On July 8, 2013, Mr. West, on behalf of Respondent, filed a Notification of
Operations / Application for Permit (Notification form) with the Department of Forestry
(ODF) and the Department of Revenne (DOR). The Notification form was assigned
number 201371200302.

The Notification form provided notice to the State Forester that an operation
would be conducted on lands described in the Notification form. The Notification form
requested a permit to operate power driven machinery. The Notification form also
provided notice to the State Forester and the DOR of the intent to harvest timber.

! ODF did not offer Exhibit A13.

, ‘ AGENDA ITEM D
In the Matter of Brimstone Natural Resources Co., Exhibitadhzént 3
OAH Case No. 1303445; Agency Case No. 62900 - Pagepfgeo?fg%

Page 3 of 27



The Notification form listed B.S. Roads as the Operator, and Respondent as the
Landowner and Timber Owner. ~

The Notification form described the planned operation as a commercial or
selective thinning of 18 acres located in Township 34S, Range 6W, in the NW % SW %
of Section 8, Willametfe Meridian, Josephine County (the property) for a total of 50,000
board feet, w1th1n 100 feet of a stream. :

The Notiﬁcation form requested a warver of the 15-day waiting p‘e:riod.‘2

Mr. West filled out the Notification form (the mumbered areas).” Mr. West filled
in the activity code of “1 A” to indicate that commercial thinning was pla:nned on the
property. Mr. West did not fill in an activity code to indicate that mining was also
planned on the property.? (Test. of West, Wetmore; Exs. A3, A12.)

4. The instructions for the Notification form require the applicant to 11st atl
“activities planned on the untt {operating area). (Ex. Al12.)

5. Mr. West purchased the pmperty with the intent to mine the property. Mr.
West believes the property was mined in the past. (Test. of West.)

- 6. M West has previously filled out and filed Notification forms with ODF on
behalf of Respondent, including a Notification form involving clear-cutfing and mining
on property. (Test. of Wetmore.)

7. Mr. West could have filled in the activity codes of “5” or “8” on the
Notification. form to indicate mininig.” (Test. of Wetmore,)

8. On or about July 10, 2013, Tyson Schultz, ODF Stewardship Forester,
reviewed the Notification form. Mr. Schultz determined that the planned activity was
near the Brimstene Gulch, a medium type F stream (medium fish-bearing stream) and a
protected resource. Mr. Schultz noted that information on the Notification form. In the
“Stewardship Forester Comments section on the Notification form, Mr, Schultz noted:

No operations W1thm 100 feet of stream WIthout a
reviewed, written plan on file with ODF. TS

2 ODF uses the 15-day waiting period to check W1t]1 other state agencies regarding jurisdictional matters or
matters of concern. (Test. of Wetmore.)

= The Notification form has numbered areas that must be fitled out by the applicant. It also hes an area that
the Stewardship Forester fills out after receiving and reviewing the form. (Exs. 43, A12.) :
* If Respondent had notified ODF of its intent to mine the property, ODF would have checked with the
Oregon Department of Geology and Mineral Industries (DOGAMI), as well as other state agencies,
regarding the proposed roining operation on the property. In addition, ODF would have worked with
Respondent to come up with an alternative plan fo allow Respondent to mine the property and adhere fo
state regnlations regarding the Oregon Forest Practices Act. (Test. of Wetmore.) -
* Activity code “5” fndicates “Land Use Change.” Activity code “8” indicates “Other.” (Ex. A12at2)
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(Test. of Wetmore; Ex. A3 at 2.)

9. On July 10, 2013, Mr. Schultz sent a notice to Mr. West and Respondent that
stated, in pertinent part:

Notification Number: 2013-712-00362
Timber Sale: Brimstone

Attached is the processed information from the Notification
of Operation/Application for Permit signed by John West
représenting the Land Owner, and received by Department
of Forestry on July 8, 2013. Please review this information
and retamn for future reference

Notice and Permits
Notice 1s given to the State Forester that an operation will
be conducted on the lands described herein.

A permit to use fire or operate power driven machinery is
issued for the land described herein.

- A notice is given to the State Forester and the Department
of Revenue of the intent to harvest timber.

SKF Comments: NO OPERATIONS WITHIN 100.
FEET OF STREAM WITHOUT A REVIEWED,
WRITTEN PLAN ON FILE WITH ODF - TS.

Fop ok ok

Notification 15 Day Waiting Peried:
This Operation is subject to the 15 day Waiting Period. A
waiver was requested and was granted by Tyson Schultz on.

July 10, 2013.
HFokkdkx
Resource Name Resource Description
Brimstone Gulch Brimstone Gulch: Medium
‘ ' . Type F Stream(s)

(Ex. A4 at 1-2; emphasis in original.) ‘M. Schultz would not have grarited a waiver of '
the 15-day waiting period had ODF been notified of Rcspondent’ s intent to mine. the
property. (Test. of Wetmore.)

10. On Tuly 10, 2013, Mr. Schultz sent Respondent a Forest Practices Plan Notice
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‘that stated, in part:

Your Proposed Operation
Needs to be Described in a Writfen Pian

Ak

Written plans are intended to assist you in achieving
compliance with forest resource protection rules and
laws. The plan is to help the landowner, operator, the
Department of Forestry, and interested publics know
that the operation will protect forest resources.

For your b'peration you need to prepare and submit to
the Dept. the following type(s) of plan(s).

A Statatory Written Plan for your Brimstone Creek
operation is required by:

e ORS 527.670(3)(a) and OAR 629-605-0170(1)(a) for
an operation within 100 feet of a Type F Stream
- {Brimstone Creek).

By law, these plans have a mandatory 14-day pablic
comment period and an additional maximum 7-day
comment period for the Department of Forestry. You
may unot operate on the aréas subject to this written
plan until you receive my formal written comments on

- the plan. If the Dept. does not comment, you may begin
on the 22" day after your plan is received by the
Department of Forestry.

EE T 2

You may begin operating on areas not subject to this
written plan on or after 7/10/13.

(Ex. A4 at 4; emphasis in original.)
The violations

11. Sometime m July and/or August, 2013, Respondent conducted timber
harvesting operations on the property. Respondent cut down conifer trees from the
riparian management area of Brimstone Gulch and then sold the trees to Roseburg Forest
Products for approximately $3,600. (Test. of West, Wetrnore; Ex. Al at 3.)
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12. In August 2013, ODF received complaints from the public rééarding the
timber harvesting operations on the property. (Test. of Wetmore, Ex. Al at 3.)

13. On September 9; 2013, 'Stephen ‘Wetmore, ODF Stewardship Forester,
conducted an mvestigation of the property. The property was not posted and was open
access.

Mr. Wetmore observed that several trees had been unlawfully harvested from. the
riparian management area (RMA). The RMA is 70 feet from the high water level of
Brimstone Gulch.

Mr. Wetmore also observed that the activity that had taken place on the property
was more akin to clear-cutting (actwr[y code “1b”) rather than commercial or selective -
thinning (activity code “1a” or “1A7).°

Mr Wetmore further observed that a crossing of Brimstone Gulch had occurred
without a written plan. The crossing resulted in fill being placed in Brimstone Gulch.

A Mr. Wetmore counted and documented the trees that had been cut and took
appropriate measurements, using standard forestry practices. The trees that had been cut
were Douglas Fir and Ponderosa Pine (forestry species in the Forest Practices Act).

Mr. Wetmore determined that Respondent had cut four trees within 20 feet of the
high water level of Brimstone Guich. Mr. Wetmore calculated that the diameters of the
four trees removed were 467, 157, 227, and 14” diameters at breast height {dbh)} based
upon stump craise of leave trees within the same reach as the trees harvested. The four
trees were approximately 60 to 80 years old.

Mr. Wetmore also determined that Respondent had removed approximately 45
conifer trees from the RMA. The trees ranged in age from 75 to 135 years old. Mr.
Wetmore further determined that Respondent had failed to retain 30 live conifer irees 8
dbh. or larger per 1000 feet along Brimstone Gulch. Mr. Wetmore calculated that 87% of
the RMA had been harvested. (Test. of Wetmore; Exs. Al, A2, A8; A16 through A23.)

14. Mr. Wetmore subsequently contacted Mr. West regarding the violations. Mr,
West told Mr. Weimore that he was working within the federal mining act. (Test. of
" Wetmore.)

15. On September 9, 2013, Mr. Wetmore 1ssued a Forest Activity Inspection
Report (Inspection Report) to Carlos Short dba BS Roads (the Operator) and to
Respondent regarding the crossing of Brimstone Gulch. The Inspection Report pr0V1de¢
n part: -

m WRITTEN STATEMENT OF UNSATISFACTORY
CONDITION

¢ Activity code “1b” triggers reforestation concerns, (Test. of Wetmore.)
: AGENDA ITEM D
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This operation is not in compliance with the Forest
Practices Act. Further enforcement action will begm if
damage oceurs or if you do not comply with the
instructions written below by this compliance date: -

09/25/13

The unsatisfactory condmon(s) pertain to rele(s) or
statute(s):

oWritten Plans nChemicals mWater
Protection ’
oReforestation wRoad construction nOther:
nSlash - nHarvesting

ORS/OAR(S) 629-625-0320(1)(c) and 629-625-200(2)
~ INFORMATION ON ITEMS CHECKED ABOVE:

1. The crossing of [Brimstone Gulch] (MF) was done
without a reviewed plan on file and has resulted in-
excessive amounts of fill that may erode and contnbute
large quantities of sediment into waters of the State. You
are hereby directed to pullback all fill material from the
crossing and place in a stable location.

2. Establish waterbars on all skid trails near crossing and
above the crossing.

‘3. Mulch all exposed seil with 6-12” straw.
4. Pullback al[l] sidecast material from skid trails or roads

-within 50° of [Brimstone Gulch] and mulch all exposed
soils.

(Test. of Wetmore, Ex. A5.) Mr. Short subsequently removed the excess fill ffom the
crossing and mulched the area. (Test. of Wetmore.)

16. On September 25, 2013, Mr. Wetmore issued three Notices of
Violation/Citation (#13-SW022, #13 SW023, and #13-SW024) and two Orders to Cease
Further Violation and Repair Damage or Correct Unsatisfactory Condition (#13-SW023
and #13-SW024) to Respondent by certified and first class mail. (Exs. A6 AT, AS. )

17. The Notice of Violation/Citatior #13- SWOQ.J provided, in part:

THAT ON THE 9™ DAY OF September, 2013, at 1000
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CLOCK AM

AT (location): *** Township 34 South, Range 06 West,
Section 8 NWSW, W.M. '

NAME: Brimstone Natural Resource Co.

wkkkk

DID THEN AND THERE UNLAWEULLY COMMIT
THE FOLLOWING OFFENSE:

Removed four trees within 20 of the high water level of
Brimstone Guich, 2 Medium Fish. Diameters of the trees
removed were calculated to be 467, 157, 227, and 147

- diameters breast height based upon stump cruise of leave
trees within the same reach as the trees harvested.

IN VIOLATION OF ORS OAR NO. 629-640-
160(2)(b) ‘ : '

RESULTING IN THE FOLLOWING
UNSATISFACTORY CONDITIONS:

Removed forest structure necessary to provide shade, bank
stabilization, and potential large woody debris critical for
fish streams in Southern Oregon.

(Ex. A7 at 2; emphasis in original.) The Order to Cease Further Violation and Repair
Damage or Correct Unsatisfactory Condition for #13-SW-023 provided, in part:

TO: Bﬁmstone Natural Resounrce Co.? 13-8W023
ORDER TO CEASE FURTHER VIOLATION

- Pursuant to ORS 527.680(2), you are hereby directed to
cease further violation of 629-640-100(2)(b) which requires
that “Operators shall retain all trees within 20° of the High
Water Level” as part of the general vegetative retention
requirements. ' ‘

ORDER TO REPAIR DAMAGE OR CORRECT
UNSATISFACTORY CONDITION CAUSED BY
VIOLATION

You are hereby directed to take the following action to

, AGENDA ITEM D

In the Matter of Brimstone Natural Resources Co., ExhibitaAaént 3

OAH Case No. 1303445; Agency Case No. 62900 Page §5f*76'°
Page 9 of 27



repair damage or correct the unsatisfactory condition
resulting from violation of 629-640-100(2)(b):

1) Plant a minimum of 40 Douglas-fir frees within 20° of
the High Water Level as replacements for the 4 trees VVthh
wege removed.

2) Plant no closer than 15° spacing.

3) Specifications for seedlings:

a. Must be for Seed Zone 3

b. Elevation < 2000°

c. 1-1 with caliper of 8-10 mm (prefer 2-0 with caliper of 8-
10 mm)

4) Any species or size substitutions must be approved by
ODF prior to planfing.

5} Planting only allowed from November 1, 2013 through
February 28, 2014. - :
6) Trees must be maintained for 4 years after planting to
reach “Free 1o Grow” status. :

Such action is to be completed on or before February 28,
2014. '

(Ex. A7 at 3; emphasis in original.)
18. The Notice of Violation/Citation #13-SW024 provided, in part:

'THAT ON THE 9™ DAY OF September, 2013, at 1000
CLOCK AM

AT (location): *** Townslup 34 South, Range 06 West
“Section 8§ NWSW, W.M.

NAME: Biimstone Natural Resource Co.

shfeskok ok

DID THEN AND THERE UNLAWEULLY COMMIT
TI{E FOLLOWING OFFENSE:

Operator failed to retain 30 live conifer trees 8” dbh or
larger per 1000” along medium streams.

IN VIOLATION OF ORS " OAR NO. 629-640-
100(5)
RESUTL.TING IN THE FOLLOWING
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- UNSATISFACTORY CONDITIONS:

Removed critical components of the Riparian Management
Area dramatically decreasing the thermal cover, bank
stabilization, negatively affecting wildlife uses and
potential to deliver large woody debris into the stream
system. 45 Trees with an average dbh of 24” along
Brimstone Gulch were removed. The trees ranged in age
approximately from 75 to 135 years old, 87% of the RMA
was harvested.

(Ex. A8 at 2; emphasis in original.) The Order to Cease Further Violation and Repair
Damage or Correct Unsatisfactory Condition for #13-SW024 provided, in part:

TO: Brimstone Natural Resource Co., 13-SW024
ORDER TO CEASE FURTHER VIOLATION

Pursuant to ORS 527.680(2), you are hereby directed to
cease further violation of 629-640-100(5) which requires |
that “Operators must retain a mimmum of 30 live conifers,
8” dbh or larger per 1000 feet along medium streams.”

ORDER TO REPAIR PAMAGE OR CORRECT
UNSATISFACTORY CONDITION CAUSED BY
VIOLATION

You are hereby directed to take the following action to
repair damage or correct the unsatisfactory condition
resulting from violation of 629-640-100(5):

1) Plant 2 minimum of 125 trees per acre for a total of 462,
Douglas-fir trees within 70° of the High Water Level as
replacements for the 41 trees which were removed from
within the Riparian Management Area. This does not
include the 40 trees to be planted as repairs for 13-SW023.
2) West side acreage is 1.7 acres using 70" RIMA x 1056
reach requiring 212 trees minimum and the East acreage is
2.0 using 70° RMA x1244° reach requiring 250 trees to be
replanted.

3) Plant no closer than 19 spacing.

4) Specifications for seediings:

a. Must be for Seed Zone 3 -

b. Elevation < 2000° :
c. 1-1 with caliper of 8-10 mm (prefer 2-0 with caliper of §-

10 mm)
: AGENDA ITEM D
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'5) Any species or size substitutions must be approved by
ODEF prior to planting.

6) Planting only allowed from November 1, 2013 tbrough
February 28, 2014.

7) Trees must be maintained for 4 years after planting to
reach “Free to Grow” status.

Such action is to be completed on or before February 28,
2014.

(Ex. A8 at 3; emphasis in original.)
Other information

19. Respondent’s mining operation on the property is exempt from Oregon
Department of Geolo gy and Mineral Industries (DOGAMI’s) permit requirements. {Test.
of West.)

20 Respondent and/or Mr. West have a Federal Land Patent #5037 for the
property. The terms and/or provisions on the Federal Land Patent are 1lleg1ble (Test. of
West; Ex. R1.)

21. Respondent and/or Mr. West have been previously cited by ODF for clear-
cutting and failing to follow the alternative plan in a case where Respondent engaged in
the mining of property. (Test. of West; Wetmore.)

22. Mr. West believes that if he is required to comply with the Repan: Orders, he
will not be able to mine his property. (Test. of West)

23. ODF may not prevent land use conversion. (Tcst.r of Wetmore.)
'CONCLUSIONS OF LAW

1. Respondent failed to retain all the trees within 20 feet of the high water level
of Brimstone Gulch, a type F stream, as required by OAR 629-640-0100(2)(b).

2. Respondent failed to retain at least 30 five conifer trees, at least eight inches in
diameter at breast height, per 1,000 feet along Brimstone Gulch, a medium strearn, as
required by OAR 629-640-0100(5).

3. The State Forester has authority to issue Repair Orders against Respondent
pursuant to ORS 527.680. .

4. The State Forester has not engaged in unlawful interference with Respondent’s
right to extract mineral resources on the land.
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5. The State Forester has authority under state law to prohibit or restrict the
removal of trees when done in connection Wlth a commercial operation that is related to
forestry activities.

6. The Citations/Repair Orders shall not be dismissed.
OPINION

~ ODF contends that Respondent violated the Forest Practices Act (FPA) and
should be required to repair the damage that resulted from the violations. As the
proponent of this position, ODF has the burden of proof. ORS 183.450(2) and (5);
Harris v. SALF, 292 Or 683, 690 (1982} (general rule regarding allocation of burden of
proof is that the burden is on the propenent of the fact or position); Metcalfv. AFSD, 65
Or App 761, 765 (1983) (in the absence of legislation specifying a different standard, the
standard of proef in an administrative hearing is preponderance of the evidence). Proof
by a preponderance of the evidence means that the fact finder is persuaded that the facts
asserted are more likely true than not. Riley Hill Gene} al Contractor v. Tandy Corp., 303
Or 390, 402 (1987). ODF has met jts burden.

Preliminary matters
a. State Forester’s authority to enforce the Forest Practices Act (FPA).

Respondent contends that the FPA. does not apply to its mining operations on the
property. ODF contends that the FPA applies to Respondent’s timber ha;rvesnng
operations on the property. I agree with ODF.

In 1972, the Oregon Legislature enacted the Oregon Forest Practices Act (FPA).
ORS 527.610 to 527.770, 527.990(1) and 527.992. Through the FP'A, the legislature

“declared to be the public policy of the State of Oregon.to
encourage economically efficient forest practices that
ensure the continnous growing and harvesting of forest tree
species and the maintenance of forestland for such purposes
as the leading use on privately owned land, consistent with
sound management of soil, air, water, fish and wildlife
resources and scenic resources within visually sensitive
corridors as provided in ORS 527.755 and to ensure the
continuous benefits of those resources for future
generations of Oregonians,” :

ORS 527.630(1).

The legislature recogmzed that operations on forestlands are already Sle_) ectto
regulations of other agencies which deal pnimarily with the consequences of such
operations, and it is the Board of Forestry that should have exclusive authority to enforce
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- provisions on the FPA and how the operations are conducted. ORS 527.630(2), (3).

The FPA applies to any operator conducting a commercial operation that is

~ related to forestry activities. The legislature defined “operator” as “any person, including
a landowner or timber owner, who conduets an operation.” ORS 527.620(13). In turn,
“operation” is defined as “any commercial activity relating o the establishment,
management or harvest of forest tree species...” with exceptions. ORS 527:620(12).

In 2003, the Oregon Court of Appeals evaluated the definitions of “operator” and
“operation” and found that:

“Thus, an ‘operation’ includes not just the activity of
harvesting forest tree species but also ‘any commercial
activity relating to’ such activity. ORS 527.620(12) -

_ (emphasis added). The ferm ‘relating to” ordinarily refers
broadly to activities that are logically or causally
connected. See Webster’s Third New Int’l Dictionary 1916
(unabridged ed. 1993) (defining the transitive verb “relate”
in part as “to show or establish a logical or causal
connection between”} (emphasis added). Thus, an
‘operator’ is one who conducts any commercial activity
that is logically or causally conmected to the establishment,
management, or harvest of forest tree species. '

Moreover, in ordinary parlance, one ‘conducts’ something
when he or she leads, directs, runs, or manages it. See
Webster’s at 474 {defining the transitive verb “conduct” as,
among other things, ‘to bring by or as if by leading:
LEAD, GUIDE, ESCORT **# to lead as a commander ***
to have the direction of: RUN, MANAGE, DIRECT”).
Nothing in the phrasing of the statute or anything in its
context suggests that the legislature intended a meaning
different from the ordinary meaning of the term. Thus,
once again, it is clear from the wording of the statute that,
to be considered an ‘operator,” an individual need not
personally harvest the trees.”

Gambee v. ODF, 151 Or App 241, 251 (2003). Under this precedent, the Board of
Forestry has broad authority to apply the requirements of the FPA 1o any person,
landowner or timber owner managing a commercial activity that is logically or causally
connected to the harvest of forest tree species.

The legislature granted the Board of Forestry broad rulemaking authority to

" implement and enforce terms of the FPA. ORS 527.710 to 527.715, ORS 527.765. The
Board of Forestry promulgated rules, including OAR 629-640-0100, which requires
specific riparian protections for operations occurring near streams. The State Forester
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has authority fo issue citations for violation of the terms of the FPA (as well as any rules

- promulgated thereunder) and may order operators to make reasonable efforts to repair the

damage. ORS 527.680(1), (2). The legislature defined “State Forester” to include duly
authorized representatives of the State Forester. ORS 527.620(15). The State Yorester
authonzed Stewardship Foresters to 133116 cifations and repair orders.

On July 8, 2013} Mr, West, on behalf of Respondeat, filed Notification form
#201371200302 with ODF. The Notification form provided notice to the State Forester
that an operation would be conducted on lands described in the Notification form. The
Notification form requested a permit to operate power-driven machinery. The
Notification form also provided notme to the State Forester and the DOR of the intent to
harvest timber. :

The Notification form listed Respondent as the Landowner and Timber Owmner.
The Notification form described the planned operation as a commercial or selective
thinning of 1§ acres located in Township 348, Range 6 W, in the NW %4 SW ¥ of Section
8, Willamette Meridian, Josephine County (the property), for a total of 50,000 board feet,
within 100 feet of a stream. The Notlficatlon form requested a waiver of the 15-day
watting period.

On July'lo 2013, Mr. Schultz, ODF Stewardship Forester, notified Mr. West and
Respondent that, among other things, a permit to operate power driven machme:ry wag
issued and a waiver of the 15-day Wamng period was gramted

Sometime in July and/or August 2013, Respondent conducted timber harvesting
operations on the property. Respondent cut down comnifer trees (forestry species in the
FPA) from the riparian management area of Brimstone Gulch and then sold the trees to
" Roseburg Forest Products for approximately $3,600.

Responderit’s operation of cutting down and selling conifer trees for profit meets
the definition of “operation” since it is a commercial activity and logically or causally
connected to the management or harvest of forest tree species. Respondent is the
Jandowner and “operator.” |

Therefore, Respondent is required to comply with the terms of the FPA.
Consequently, the State Forester has authority to enforce Respondent’s violations of the
FPA.

b. Mining exemptions to the FPA
i) State mining rights

- Respondent contends that its mining operation on the property is exempt from
DOGAMTI’s permit requirements. ODF contends that even if Respondent is exempt from
' DOGAMTI’s requirements, Respondent’s timber harvesting operation is not exempt from
ODF requirements. I agree with ODF.
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Oregon has the authority to regulate the environmental aspects of mining on all
lands in Oregon, even federal lands. Gramite Rock v. California Coastal, 480 US 572
(1987) (reversing a Ninth Circuit ruling that federal mining rules establish a per-se
preemption over state permit requirexents). In Oregon, mining operators are regulated
. by the Department of Geology and Minera! Industries (DOGAMI). ORS chapter 517.
DOGAMI generally requires mining permits for exploration or active operations, with
- some exemptions. ORS 517.705 (exploration permit); ORS 517.790 (operafing permit).

In regulating mineral exploration, the legislature declared its purpose “to
encourage efficient and environmentally sound identification and development of the
mineral resources of this state.” ORS 517.702(2). DOGAMI rules recognize that mining
" operators may need to obtain approval from other federal, state and local agencies, as
required by those entities. DOGAMI helps to coordinate with other agencies to avoid
duplication of efforts, but a DOGAMI permit “does not constitite authorization to
proceed without approval of other agencies if réquired.” OAR 632-033-0025(1) (mmmg
explorahon permits); OAR 632-030- 0005(3) (surface mining operating perrmts)

In some situations, mining opera’aons or explorations may be exempt from
DOGAMI regulations. See, e.g., ORS 517.715 (exempts small operations from
exploration permits, but not DOGAMI regulations); ORS 517.750(15) (excludes certain -
operations from definition of surface mining, including smiall-scale operations); OAR
632-030-0016 (exempts some small scale surface mining operations from DOGAMI
regulations); OAR 632-033-0016 (exempts prospecting for precious minerals from
DOGAMI regulations). However, these exemptions only extend to DOGAMI rules.
DOGAMI does not have the authority to exempt operators from the requirements of the-
FPA, or any other federal, state or local rules that may apply to the operation. See, e.g.,
ORS 517.715 (“However, nothing in this section exempts a person from the reqmremeufs
of ORS chapter 273 or the requirements of other departments”).

Mr. West testified that Respondent’s mining operation ou the property is exempt
- from DOGAMI’s permit requirements. However, Respondent’s timber harvestmg
operation on the property is not exempt from ODF’s requirernents. ORS 527.630; OAR
629-640-0100. '

it) Federal mining rights

Respondent contends that it has a federal mining patent on the property, and that
the federal mining law preempts ODF’s regulations. ODF contends that even if
Respondent has a federal mining patent on the property, ODI’s regulations do not
conflict with the federal mining law. I agree with ODF. ‘

The General Mining Law of 1872 (30 USC §§ 22-54), and the Rederal Land
Policy and Management Act of 1976 (43 USC §§ 1701-1787) are the primary
Congressional acts establishing federal mining rights.
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Federal mining rights may exist for mining operations on federal lands, or in some
circumstance, on private fands. On federal lands, which have mining rights available, a
person has the right to file a claim to engage in mining. This unpatented mining claim, if
properly filed and staked, can be perfected to establish a type of property nght. Though
title to the land remains with the federal government, people who hold a perfected mining
claim have exclusive right to the possession and enjoyment of the claim, “so long as they

‘comply with the laws of the United States, and with State, territorial, and local
regulations not in conflict with the laws of the Umted States governing their possessory
title...” 30 USC § 26.

Congress charged the Secretary of the Interior with administering the mining
regulations, and the Secretary designated the Bureau of Land Management (BLM) as the
agency with primary responsibility for enforcing the mining laws on all federally-owned
Jands, 30 USC § 28k; 43 CFR § 3802 and § 3809. The BLM maintains records of
mining claims and resolves disputes concerning federal mining claims. All mining
claims must be recorded with the BLM and the county recording office. 43 CER §
3833.1. Pursuant to Oregon Law, patent miining claims must be filed with the county
recorder. ORS 517.030 (lode claims filed Wlthm 60 days); ORS 517.052 (placer claims
filed within 60 days).

To establish a mining claim, a person must file a legal description of the site so .
that it couid be Jocated using a map. 43 CFR § 3832.12(a). The size of a mining claim
depends upon the type of claim made. Federal mining claims may be eitber placer claims
or lode claims. Lode claims cover the classic situation where veins of precious mineral -
deposits extend for a distance (such as a gold vein) with well-defined boundaries. Lode
claims typically resemble a parallelogram shape and follow the vein of deposits. Lode
. claims cannet exceed 1,500 feef in length and 600 feet in width. 43 CFR § 3832.22(a).
Placer claims cover all other types of mining claims, such as gravel or gypsum.
Individual placer claims cannot exceed 20 acres per claim. 43 CFR §3832.22(b). -

Mining operations are categorized as either: (1) casual use, (2) notice-level

_ operations, or (3) plan-level operations. 43 CFR § 3809.10. Casual use involves a mining
activity with a negligible disturbance to the surface and no permit requirements. 43 CFR
§ 3809.5. Notice-level operations may involve earth moving equipment disturbing less
than 5 acres per year, and require operators to file a notice with BLM. 43 CFR §
3809.21. Plan-level operations involve all other surface disturbance activities and require
BLM approval prior te beginning operations. 43 CFR § 3809.11.

l\fhnmg opcrauons on federal land which are based on an unpatented mining claﬂn
may be exempt from state regulation in some situations.” See, e.g., OAR 632-030-0019.
To the extent that a federal exemption may exist, however, it extends only {0 state or
local laws that directly conflict with federal laws. Stafe ex rel Cox v. Hibbard, 31 Orx
App 269 (1977) (finding that federal mining laws did not preerapt State’s authority to
enforce fill and removal law); Elliott v. Oregon Intern. Mining Co., 60 Or App 474

7 Respondent’s operations occurred on privately-owned lands. As such, Respoﬁdent;s operations are not

exernpt from the FPA under the theory of an unpatented mining claim on federal lands:
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(1982) (finding that county regulations were preempted since the county atterpted fo
prohibit conduct that Congress specifically authorized); Kinross Copper Corp. v. Siate,
160 Or App 513 (1999) (involving state regulations placed upon wastewater discharges
from an unpatented mining claim).

A person with a perfected mining claim may apply for a patented mining claim.
Generally, a patent grants legal title of the real property to the mining operator. In some
situations, federal acts, such as the Stock Raising Homestead Act of 1916, separated the
mineral estate from the property estate. In those cases, the federal government granted
property rights, but reserved the mineral rights. See, e g, Elliott v. Oregon Infern.
Mining Co., 60 Or App 474 (1982). In either case, once the patent has been issued and
both the mineral estate and property estate become privatély owned, the federal
government no longer has any regnlatory intetest in the patented mming claim. Mining
operations conducted pursuant to a patent mining claim may be exempt from state or -
local regidation in sorne situations. To determine whether the federal law preempts state
or local laws, courts consider the specific provisions of the regulations. Granite Rock v.
California Coastal, 480 US 572 (1987). '

Respondent has a Federal Land Patent on the property. However, the terms
and/or provisions on the land patent are illegible. Presuming that Respondent™s land
patent also contains a patented mining claim, a review of perfinent case law and the
provisions of the regulation are necessary to defermine if a direct conflict with the mining
law exists. :

In Granite Rockv. California Coastal, the US Supreme Cowrt found that the
California Coastal Commission had authority to regulate the environmental aspects of
unpatented mining operations occurring on federal lands, so long as the state regulations
did not create an “actual conflict” with the federal law. 480 US 572 (1987). Similarly, in
State ex rel. Cox v. Hibbard, the Oregon Court of Appeals found that the Division of
State Lands could requite the operator of an unpatented mining claim fo comply with the |
Fill and Removal Law, though the operation occurred on federal lands. 31 Or App 269
(1977). In Elliott v. Oregon International Mining Co., the court found that federal rights
to a patented mining claim preempted county regulations, but only when the county
regulation directly prohibited conduct that Congress spec>1ﬁca11y authorized. 60 Or App
- 474 (1982).

The Mining Law of 1872, as originally passed, was silent on the subject of

. environmental regulation. However, Congress has since recognized the federal
government’s right to minimize adverse environmental inpacts on surface resources. 30
USC § 601 erseq., 36 CER §§ 228.1, 228.3(d). Congress has also recognized that even
where extensive federal environmental legislation exists, the primary responsibility for
implementing environmental policy rests with state and local governments. 42 USC §
4331(a), 42 USC § 4371(1)(2).

Likewise, the courts have consistently formd that federal mining laws did not
create a pervasive regulatory scheme occupying the entire field of regulation, but instead
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the laws specifically recognize the state’s authority to set additional regulafions. See,
e.g., State ex rel. Cox v. Hibbard, 31 OrApp at 274; Granite Rockv. California Coastal,
480 US at 583, 588-589.

‘ The FPA, at issue in this case, is an environmental regulation. The FPA
eficourages economically efficient forest practices that ensure the continuous growing
and harvesting of forest tree species and the maintenance of forestland. The EP also
provides for the overall majntenance of air quality, water resources, soil productivity, and
fish and wildlife. ORS 527.630, ORS 52.7.710.

The F PA does not mandate partlcular uses for the land or 1and use COnVersion.
- The FPA requires that, however the land is used, damage to the environment (fozcst
species, forestiand, RMA) be kept within prescribed limits and]or repaired.

'The FPA provisions that Respondent is alleged to have violated relate to retention
“of trees in the riparian zone of a ereek. OAR 629-640-0100 is titled “General Vegetation
Retention Prescription for Type F STJ eams™ and provides, in part:

(1)(a) Operators shall apply the vegetatwn retention
requirements described in this rule to the riparian
management areas of Type F sirearns.

& e oo ok

(2) Operators shall retain:

fokkEk

(b) All trees within 20 feet of the high water level;

XS 2 X3

(5) Operators shall retain at least 40 live conifer trees per
1000 feet along large streams and 30 live conifer trees per
1000 feet along medium streams. This includes frees left to
meet the requirements described in section (2) of this rule.
Conifers must be at least 11 inches DBH for large streams
and 8 inches DBH for medium streams to count toward
these requirements.

The retention of trees in the ripanian zone of a creek provides forest structure
necessary to provide shade, bank stabilization, and potential large woody debris critical
for fish streams in Southemn Oregon. By enforeing this provision, ODF is not seeking to
-regulate Respondent’s use of the property. Rather, ODF is seeking to regulate

Respondent’s commercial operations that are related to forestry activities so that the
operations are carried out in a more environmentally sensitive and resource protective
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fashion.

Therefore, after reviewing the provisions of the regulation at issue, 1 find that the
FPA does not directly conflict with the mining law. Accordingly, ODF has authority to
regulate the environmental impact of forest practices, mciudmg the operation at issue in
this case. ‘

1. Whether Respondent failed to retain all the trees within 20 feet of the high
water level of Brimstone Gulch.

ORS 527.710 is tlﬂed “Duties and powers of board; rules; inventory for resource
protection; consultation with other agenc1es required” and provides, in part:

(D In carrying out the purposes of ORS 527.610 1o
527.770,.527.990(1) and 527.992, the State Board of
Forestry shall adopt, in accordance with applicable
provisions of ORS chapter 183, rules to be administered by
the State Forester establishing standards for forest practices
in each region or subregion.

(2) The rules shall ensure the continnous growing and
harvesting of forest tree species. Consistent with ORS
527.630, the rules shall provide for the overall malntenance
of the folowing resources:

(a) Alr quality;.

(b) Water resources, including but not limited to sources of
domestic drinking water;

(c) Soil productivity; and
{d) Fish and wildlife.

OAR 629-640-0100 is titled “General Vegetation Retention Prescription for Type
F Streams™ and provides, in part:

{1)(a) Operators shall apply the vegetation retention
requirements described in this rule to the riparian
management areas of Type I streams.

Aok kokag
(2) Opexators shall retain:
ok
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(b) All trees within 20 feet of the igh water level;

Sometime in July and/or August 2013, Respondent conducted timber harvesting

~ operations on the property. Respondent cut down conifer trees from the riparian
management area (RMA) of Brimstone Gulch and then sold the trees to Roseburg Forest
Products for approximately $3,600,

On September 9, 2013, Stephen Wetmore, OD¥ Stewardship Forester, conducted
an investigation of the property. Mr. Wetmore observed that several trees had been
unlawfully harvested from the RMA,

Mr. Wetmore counted and documented the trees that had been cof and took
appropriate measurements, using standard forestry practices. The trees that had been cut
were Douglas Fir and Ponderosa Pine (foresiry species in the Forest Practices Act).

Mr. Wetmore determined that Respondent had cut four trees within 20 feet of the
high water level of Brimstone Gulch. Mr. Wetmore calculated that the diameters of the
four trees removed were 46”, 157, 227, and 14" diameters at breast height (dbh) based

. upen stump cruise of leave trees within the same reach as the trees harvested. The four
trees were approximately 60 to 80 years old.

Therefore, I find that Respondent failed to retain all trees within 20 feet of the
high water level of Brimstone Gulch, a medium fish-bearing stream. As such,
Respondent violated OAR 629-640-0100(2)(b).

2. Whether Respondent failed to refain at least 30 Yive conifer trees, at least
eight inches in diameter at breast height, per 1,000 feet along Brimstone Gulch.

OAR 629-640-0100 further provides:

(1)(a) Operators shall apply the vegetation retention
reguirements described in this rule to the riparian
management areas of Type F streams.

Fkkk

(5) Operators shall retain at least 40 live conifer trees per
1000 feet along large streams and 30 live conifer trees per
1000 feet along medium streams, This includes trees left to
meet the requirements described in section (2) of this rule.
‘Conifers must be at least 11 inches DBH for large streams
and 8 inches DBH for medium streams to count toward
these requirements.

Sometime in J uiy and/or August 2013, Respondent conducted timber harvesting
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operations on the property. Respondent cut down conifer trees from the RMA of
Brimstone Gulch and then sold the trees to Roseburg Forest Products for approximately
$3,600.

“On September 9, 2013, Mr. Wetmore conducted an investigation of the property. -
Mz, Wetmore observed that several trees had been unlawfully harvested from the RMA.

- Mr. Wetimore counted and documented the trees that had béen cut and took
-appropriate measurements, using standard forestry practices. The trees that had been cut
were Douglas Fir and Ponderosa Pine (forestry species in the Forest Practices Act).

Mr. Wetmore determined that Respondent had removed approximately 45 conifer
trees from the RMA. The trees ranged in age from 75 to 135 years old. Mr, Wetmore
further determined that Respondent had failed to retain 30 live conifer trees 8 dbh or
larger per 1000 feet along Brimstone Gulch. Mr. Wetmore calculated that 87% of the
RMA had been harvested. _

Consequently, I find that Respondent failed to retain 30 live conifer trees 8 dbh
or Jarger per 1000 feet along Brimstone Gulch, a medium ﬁsh~bea.rmg stream. Thus,
Respondent violated OAR 629-640-0100(5).

. 3. Whether the State Forester has anthority to issue repalr orders against
Respondent ‘ .

ORS 527.680 is titled “Violation by operator; citation, order to cease vmlatlon
order to repau damage; temporary order where v101at10n continuing; service on operator
and provides, in pertinent part

(1) Whenever the State Forester determines that an operator
has commutted a violation under ORS 527.990(1), the State
Forester may issue and serve a citation upon the operator or
authorized representative. The State Forester shall cause a
copy of the citation to be mailed or delivered to the timber

~ owner and landowner. Whenever the State Forester

. determnines that the landowner has failed to comply with the
reforestation rules under ORS 527.710, the State Forester
may Issue and serve a citation upon the landowner or
authorized representative. Bach citation issued under this
section shall specify the nature of the violation charged and
any damage or unsatisfactory conditionthat has occurred as
atesult of such violation.

(2) Whenever a citation is served pursuant to subsection (1)
of this section, the State Forester:

(2) Shall issue and serve upon the landowner or operator or
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- authorized representative an order directing that the
landowner or operator cease further violation. If the order-
is served upon an operator, the State orester shall canse a
copy of such order to be mailed or delivered to the tlmber

. owner and landowner; and -

(b) May issue and serve an order upon the fandowner or

. operator and shall cause a copy of such order to be mailed
or delivered to the timber owner and landowner, directing
the landowner or operator, where practical and
economically feasible, to make reasonable efforts fo repair -
the damage or correct the unsatisfactory condition specified
in the citation within a penod specified by the State
Forester.”

On September 9, 2013, Mr. Wetmore, ODF Stewardship Forester, conducted an
investigation of the property. Mr. Wetmore observed that several trees had been
unlawfully harvested from the RMA of Brimstone Gulch, a medium fish-bearing strear,
in violation of OAR 629-640-0100(2)(b), and (5), and the FPA.

- On September 25, 2013, Mr. Wetmore issued three Notices of Violation/Citation
and two Orders to Cease Further Violation and Repair Damage or Correct Unsatisfactory
Condition (Repair Orders) to Respondent by certified and first class mail.

‘ The Repair Ordezs required Respondent to repair the damage done to the RMA of
- Brimstone Gulch as a result of its commercial operation related to forestry activities that
it conducted on the property. ‘

I find that pursuant to ORS 527.680, the State Forester has the authority to issue
Repair Orders against Respondent. I further find that the Repair Orders are reasonable
and necessary to repair the damage done to the RMA of Brimstone Guich.

4. Whether the State Forester engaged in unlawful interference with
Respondent’s right to extract mineral resources on the land.

Respondent contends that by issuing the Repair Orders, the State Forester has
engaged in unlawful interference with Respondent s right to extract mineral resources
from the property.

: However, as set forth previously, the State Forester has the authorify to issue

" Repair Orders requiring Respondent to repair the damage dope to the RMA of Brimstone
Gulch as a result of its commercial operation related to forestry activities that it
conducted on the property. Consequently, Respondent’s argument is unpersuasive.

5. Whether the State Forester has authority under state or federal law to
prohibif or restrict the removal of trees when done in connection with Respondent’s
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exercise of mineral extraction rights.

. Respondent contends that the State Forester does not have the aufhority under
state or federal law to prohibit or restrict the removal of trees when done in cornection
with the exercise of mineral extraction rights. .

However, as stated previously, Respondent engaged in a commercial operation
related to forestry activities on the property that cansed damage to the RMA of Brimstone’
Gulch. As such, the State Forester has the authority under the FPA. to prohibit or restrict
the removal of trees from the RMA of Brimstone Gulch. Therefore; Respondent’s
argument 18 unpersuasive.

6. Whether the Citations/Repair Orders should be dismissed.

Because ] have determined that the State Forester has the authority to issue Repair
Orders to Respondent, the Citation/Repair Orders shall not be dismissed.

ORDER
T propose the Oregon Department of Forestry issue the fo]lovﬁng order:

The Orders to Cease Further Violation and Repair Damage or Correct :
Unsatisfactory Condition (#13-SW023 and #13-SW024) issued on September 25, 2013,
be AFFIRMED.

Dove L. Gutman
Senior Administrative Law Judge
Office of Administrative Hearings

EXCEPTIONS TO PROPOSED ORDER

If this proposed order is adverse to you or fo the agency, you or the agency may
file-exceptions within seven days after the date of the filing of the proposed order with
the board if no other time is specified. Exceptions must be filed with the agency.

‘ The exceptions shall be confined to factual and legal issues that are essential to the
ultimate and just determination of the proceeding, and shall be based enly on grounds that:

1. A necessary finding of fact is omifted, erroneous, or unsupported by the
. preponderance of the evidence on the record;

2. A necessary legal conclusion is omitted or is contrary to law or the board's policy;
or

3. Prejudicial procedural error occurred.
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The exceptions shall be nimbered and shall specify the disputed finding, opinions or
conclusions. The nature of the suggested error shall be specified and the alternative or
corrective language provided. :

After the board has received and reviewed the proposed order and the exceptions, if
any, the board may:

1. Entertain written and/or oral argument if the board determines it is necessary
or appropriate to assist the board in the proper disposition of the case. H allowed, oral
argument will be limited to matters raised in written exceptions and shall be presented
under time limits determined by the board chair;.

2. Remand the matter to the ALJ for further proceedings on any issues the board
specifies, and to prepare a revised proposed order as appropriate, under OAR 137-003-
0635(2); ' '

3. Enter a final order adopting the recommendations of the ALT; or

‘ 4, Enter an amended proposed order or final order that modifies or rejects the .
recommendations of the ALJ. Tf the board decides to modify or reject the proposed order,
the board must comply with OAR 137-003-0655 and 137-003-0665.

RECONSIDERATION AND REBEARING

Under the provisions of QAR 137-003-0675, youmay file a petiticn for
reconsideration or rehearing of the final order with the board within 60 calendar days
after this order is served. Any such petition shall set forth the specific grounds for - .
reconsideration or rehearing and the remedy sought. The petition may be supported bya
written argument. Under OAR 629-001-0050, you must file a petition for reconsideration as
a condition for further appeal. ' '

APPEAL,

You may appeal by filing a petition for judicial review with the Oregon Court of
Appeals within 60 days following the date the final order on reconsideration or rehearing
is issued, or within 60 days following denial of the request for reconsideration or

rehearing. See Oregon Revised Statutes 183 .480 ef seq.
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CERTIFICATE OF MAILING

On December 19, 2013, I mailed the foregoing Proposed Order issued on this date in

OAH Case No. 1303445.

By: First Class Mail

Clark Rasche

Attorney at Law

PO Box 10567 _
Etdgene OR 97440-2567

Angie Johnson

Department of Forestry, Private Forests

2600 State Street, Bldg D
Salem OR 97310

Matthew DeVore

Assistant Aftorney General
Department Of Justice
1162 Court Street NE
Salem OR 97301-40(%6

Lucy Garcia
Administrative Specialist
Hearing Coordinator

In the Matter of Brimstone Natural Resources Co.,
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CERTIFICATE OF MAILING

On January 15, 2014, I mailed the foregoing Final Order in OAH Case No. 1303445;
Agency Case No. 62900. .

By: First Class Mail

Clark Rasche

Attorney at Law

PO Box 10567

Fugene OR 97440-2567

Matthew DeVore
Assistant Attorney Geperal
Department Of Justice
1162 Court Street NE
Salemm OR 97301-4096

Dove L. Guiman

Adminisfrative Law Judge

Office of Administrative Hearings
2510 Qakmont Way

Fugene, OR 97401

ﬁw \ )

Angle hnsou, Clvii Penalty Administrator
Oregon Department of Forestry
Private Forests Program
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629: Form
T 6-3-110
(Revised 4/97)

STATE OF OREGON
DEPARTMENT OF FORESTRY

TO: Brimstone Natural Resource Ca., 13-SW023
ORDER TO CEASE FURTHER VIOLATION

Pursuant to ORS 527.680(2}, yon are hereby directed to cease further violation of 629-640-100(2)(b) which
requires that "Operators shall retain all trees within 20' of the High Water Level " as part of the general vegetative
retention requirements, :

ORDER TO REPAIR DAMAGE OR CORRECT UNSATISFACTORY CONDITION CAUSED BY
VIOLATION :

You are hereby directed to take the following action to repair damage or correct the unsatisfactory

condition resulting from violation of 629-640-10002)(b):
1) Plant a minimum of 40 Douglas-fir trees within 20' of the High Water Level as replacements for the 4 trees which
were removed, : : :
" 2} Plant no closer than 15" spacing
3} Specificatians for the seedlings:

a. Must be for Seed Zone 3

b. Elevation < 2000'

¢. 1-1 with caliper of 8-10 mm (prefer 2-0 with caliper of 8-10 mm)
4) Any species or size substitutions must be approved by ODF prior to planting
5) Planting only allowed from November 1, 2013 throngh Febroary 28, 2014
6) Trees must be mnaintained for 4 years after planting to reach "Free To Grow" status

Such action 1s to be completcd‘ on or before February 28, 2014.

Date 9/25/13 /s/ Stephen Wetmore, ‘
: State Forester - Authorized Representative

A As provided in ORS 527.700(1), any operator, timber owner or landowner affected by a finding or order of
the State Forester issued under ORS 527.610 to 527.730 may request a hearing within 30 days of the issuance of the
order. Therequest for a hearing shall be in writing and must include a specific statement as Lo the reasons Jor
disputing the Siate Forester's order, including but not limited 1o disagreement with any findings Jeading to the
order. In addition, the request for hearing shall state what relief from the order is sought.
Failure of the person requesting the hearing to appear at the hearing shall be deemed a default and shall
result in a final order being entered upon a prima facie case made on the recard of the agency,
This notice becomes a final order unless the above-named party makes a written request for a hearing AGENDA ITEM D
within 30 days from the date of service or mailing of the notice. _ Exhibfitad@@nt 3
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629: Foun
6-30-110
_(Revised 4/97)

STATE OF OREGON -
DEPARTMENT OF FORESTRY

TO: Brimstone Natural Resource Co., 13-SW024
ORDER TO CEASE FURTHER VIOLATION

Pursuant to ORS 527.680{2), you are hereby directed to cease further violafion of QAR 629-640-100(5)
which requires that "Operators must retain a minimwm of 30 live conifers, 8"dbh or larger per 1000 feet along
medium streams.”. '

_ ORDER TO REPATR DAMAGE OR CORRECT UNSATISFACTORY CONDITION CAUSED BY
VIOLATION

You are hereby dirested fo take the following action to repair damage or correct the unsatlsfactory

condition resulting from vialation of OAR 629-640-100(5):
1) Plant a minimum of 125 trees per acre for a total of 462 Douglas-fir trees within 70' of the High Water Level as
replacements for the 41 frees which were removed from wifhin the Riparian Management Area. This does not
include the 40 frees 1o be planted as repairs for 13-5W023.
2) West side acreage is 1.7 acres usrng 70' RMA x 1056 reach requiring 212 frees minkomm and the East acreage is
2.0 nsing 70' RMA x 1244' reach requiring 250 trees to be replanted.
3) Plant no closer than 19" spacing
4) Specifications for the seedlings:

a. Must be for Seed Zone 3

b. Elevation < 2000' ‘

¢. I-1 with caliper of 8-10 oum. (prefer 2-0 with caliper of 8-10 mm)
5) Any species or size substitutions must be approved by ODF priar to planting
6} Planting only allowed from November 1, 2013 through February 28, 2014

7} Trees must be majntained for 4 years after planting to reach "Free To Grow” status

Such action is to be completed on or before February 28, 2014.

Date 9/25/13 ~/s/ Stephen Wetmore
State Foresfer - Authotized Representative

As provided in ORS 527.700(1), any operator, timber owner or landowner affected by a finding or order of
the State Eorester issued under ORS 527.610 1o 527.730 may request a hearing within 30 days of the issuance of the
order. The request for a hearing shall be in writing and must include a specific statement as to the reasons for
disputing the State Forester s order, including but not fimited 1o disagreement with amy findings leading tc the
order. In addition, the request for hearing shall state what relief from the order is sought.

Failure of the person requesting the hearing 1o appear at the hearing shall be deemed a default and shall
result in q final order being entered upon a prima facie case madz on the record of the agency.

This notice becomes a final order unless the above-named party makes a writlen request for a hearing
within 30 days from the date of service or mailing of the notice.

LANDOWNER -
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Oregon Departmeﬁt of F(')rest.ry

State Forester's Office

Jolin A. Kitzhaber, MD, Governor 2600 State Street

Salem, GR 97310-1336

GF 6-3-1-400 - 503-945-7200
Fax 503-945-7212

Http:/ Swww,odf state.or.us

Tuly 29, 2014
Certified and First Class Mail

TFTTWARDSHIP 1N FOREShY™

Brimstone Natural Resource Co.
Attention: John West

PO Box 1249

Merlin, OR 97532

Re:  Notice of Civil Pénalty'for Forest Practices Violation
Case Nos. 13-SW022, 13-SW023 and 13-SW024

Mr. West:

On September 25, 2013, the Oregon Department of Forestry issued three citations to you for
violation of the Forest Practices Act. Staff reviewed the citations and determined that the mles that
were violated were incotrect on the cifations and also on the Orders to Cease and Orders to Repair
Damage. In each reference, there was a “0” omitted from the rule number. The rule numbers
referenced in the citations and orders were otherwise correct. The rules referenced in the enclosed
notice, are correct,

Additionally, staff reviewed the facts in these cases and determined that a fine was appropriate as
described in the enclosed notice of civil penalty. Please read the notice for the penalty amount and
information about your rights to a heanng or collaborative dispute resolution. In addltlon more
detailed information on those rights is enclosed in a separate document.

Ifyou have any quesfions regarding this matter or the administration of ctvil penalties, ple,ase call
me at {503) 945-7387.

a

Angeld/ G. Johnson (Larfe)
Civil Penafty Administrator

Sincerely,

C: Steve Wetmore, Stewardship Forester, Grants Pass Unit Office

Rick Dryer, Assistant to the District Forester, Southwest Oregon District, Grants Pass Ofﬁce
Enclosures

(1) Notice of Civil Penalty

(2} Formula for Determining Civil Penalties

(3) How to Request a Hearing, Collaborative Dispute Resolution, or Mitigation

(4) Invoice
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be: Dan Thorpe, Southwest District
Leon Nerpel, Finance
Case Files 13-SW022, 13-SW023 and 13-SW024
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CERTIFICATE OF SERVICE

‘Re:  Notice of Civil Penalty for Forest Practices Violation, Case No, 13-SW022, 13-SW023
and 13-SW024 '

- IHEREBY CERTIFY that | have made service of copies of the foregoing Notices of Civil Penalty
upon the following parties by causing them to be mailed in the United States Post Office at Salem,
Oregon, on July 29, 2014, by United States Mail and Certified Mail, a true, exact and full copy
thereof, enclosed in an envelope with postage thereon prepaid, addressed to:

* Brimstone Natural Resource, Co.
Attention; John West

PO Box 1249

Merlin, OR 97532

CERTIFIED MAIL & FIRST CLASS MAIL

Log Lhira

Peg Pavis, Civil Penally Assistant
Private Forests Program
(503) 945-7471
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State of Oregon
Department of Forestry on behalif of the
Board of Forestry

In the matter of violation of the Forest ) Notice of Civil Penalty; Findings of Fact:
Practices Act, ) Proposed and Final Order: Case Nos.
OAR 629-605-0170(2), and . ) 13-SW022, 13-SW023 and 13-SW024
OAR 629-640-0100(2)(b) and (5) 3 '

By Brimstone Natural Resource Co. }

TO: Brimstone Natural Resource Co,

Oregon Revised Statute 527. 61 0 requires anyone who conducts forest operations or owns forestland
to conform 1o the Forest Practices Act and administrative rules, A person who fails to follow the
statute and rules is subject to a civil penalty as provided by ORS 527.683 through 527. 687 and
527.992,

Case No, 13-SW622

The Oregon Board of Forestry considers that you have violated the Forest Practices Act and |
administrative rule QAR 629-605-0170 Written Plans for Operations near Type F Stream, which
states in relevant parf:

(2)  An operator must submit to the State Forester a written plan as required by
ORS 527.670(3) before conductmg an operation that requires notification under
OAR 625-605-0140, and that 15 within 100 feet of a Type F or Type D stream.

Case No. 13-SW023

The Oregon Board of Forestry considers that yoﬁ have violated the Forest Practices Actand
administrative rule OAR 629-640-0100(2)(b), Vegetation Refention Prescnpuon for Type ¥
Streams, which states in relevant parts:

(2)  Operators shall retain:
(b)  All frees within 20 feet of the high water level

Case No. 13-SW024

The Oregon Beard of Forestry considers that you have violated the Forest Practices Act and
administrative Tule OAR 629-640-0100(S), Vegetation Retention Prescription for Type F
Streams, which states in relevant parf:

(5) Opcrators shall retain at least 40 live conifer trees per 1000 feet along large.
streams and 30 live conifer trees per 1000 feet along medivm streams. This includes

. trees lefl to meet the requirements described in section (2) of this rule. Conifers must
be at least 11 inches DBH for large streams and 8 inches DBH for medium streams
to count toward these requirements.
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. APPLICABLE LAW

In addition to the statutes aud rules cited in the Repair Order, Notice of Violation/Citation, and
Notice of Contested Case Rights, the following statutes and rules are substantially relevant fo the
Repair Order: .

" ORS 527.610ta 521.770, 527.990 (1) and 527.992 constitute the Oregon Forest Practices Act.

ORS 527.620 provides definitions for several relevant terms. In particular, the following
subsections are substantially relevant to this proceeding for the definitions of the listed terms:

(3) “DBH”

(5) “Forest practice”
(11} “Landowner™
(12) “Operation”
(13) “Operator”

(15) “State Forester”
(17) “Timber owner”

ORS 527.630 describe the general policy statements of the Oregon Legislature as it relates to
managcment of forests in Oregon, .

OAR chapter 629, division 600 provides definitions for use in divisions 605 through 669 and 680
through 699. In particular, the following subsections of OAR 629-600- 0100 are substanhally
relevant to the Repair Order:

(11) “Commercial”

(17) “Pomestic water use”
"(22) “Fishuse™

(29) “Tree to grow™

(36) “High water level”
(46) “Live tree”

(62) “Riparian area”

(63) “Riparian management area”
(67) “Seedlings” ‘
(75) “Stream™

(84) “Type D stream”

(85) “Type F stream”

(86) “Type N stream™

OAR chapter 629, division 635 describes ODF’s water protection rules, iﬁcluding riparian
management area widihs. In general, OAR 629-635-0200 explains the stream classification system.
In particular, the following rules are substantially relevant to the Repair Order:

¢  OAR 629-635-0200(4) states that streams will be cla551ﬁed into three beneficial use
- categories, Type F, Type D, and Type N.

o OAR 629-635-0200(9), (10), and (11) describe the methods used to determine if a stream is
considered to have fish use.

- 13-SW022, 13-SW023 and 13-SW024 2
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* OAR 629-635-0200(12) states that for each of the three beneficial use categories, including
Type F, streams will be odlegonzed into three categories of stream sizes. The rule deﬁnes
the three categories of stream sizes.

» OAR 629-635-0300 describes ODE’s purpose in managing riparian areas,

* AR 629-635-0310 defines the width of the riparian management area (“RMA”). In
Citation and Repair Order 13-SW023, ODF uses a R_MA width of 70° for medium Type F
streams, as explained in this rule.

OAR chapter 629, division 640 describes ODF’s water protection rules, as they relate to vegetation
“retention atong streams. OAR 629-640-0100 provides the general retention prescription for Type F
streams.

OAR 629-670-0100 aliows the State Forester to conduct inspections and requires enforcement in
certain situations; DAR 629-670-0105 defines how the State Forester should evaluate the damage
caused by noncompliance with forestry rules; OAR 629-670-01106(2) allows the Forester to initiate
enforcement action with a citation under OAR 629-670-0130 and ORS 527.680; QAR 629-670-
0130(1) and (2) describe the Forester’s authority to issue an order 1o cease further violation and an
order fo repair damage or correct an unsatisfactory condition.

OAR 629-670-0010 provides further definitions of the listed terms in subsections:

{2) “Damage”

(3) “Forest practice rule”

(8) “Timely corrective action”
(9) "Unsatisfactory condition”
(10) "Violation"

OAR. chapter 629, division 672 describes procedures to be used by the Forester in issuing orders. In
particular, OAR 629-672-0200 describes the procedures for hearings on procedures for final orders.

. FINDINGS OF FACT r
The following is a summary of the events that led up to issuing citations for the violations by
tke landowner, Brimstone Natural Resources Co.

John West is a co-owner of Brimstone Natural Resources Co., (Respondent). Mr. West
engages in mining, commercial logging and ranching. Mr. West owns several placer mines, most of
whitich are patented.

On July 8, 2013, Mr. West, on behalf of Respondent, filed a Notification of Operations 1
Application for Permit (Notlﬁcation form) with the Department of Forestry (ODF) and the
Department of Revenue (DOR). The Notification form was assigned number 201 3712003 02,

The Notification form provided notice to the State Forester that an operation would be
conducted on lands described in the Notification form. The Notification form requested a permit to
operate power driven machinery. The Notification form also provided notice to the State Forester
and the DOR of the intent to harvest timber. The Notification form listed B.S. Roads as the '
Operator, and Respondent as the Landowner and Timber Owner,

13-8SW022, 13-SW023 and 13-3W024 3 o
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The Notification form described the planned operation as a commercial or selective thinning
(activity code "la" or "IA™) of 18 acres located in Township 345, Range 6W, inthe NW Y. SW Y.
of Section 8, Willamette Meridian, Josephine County (the property), for a total of 50,000 board feet, .
within 100 feet of a stream. The Notification form requested a waiver of the 15-day waiting period.
The instructions for the Notification form require the applicant to list all activities planned on the
. unit (operating area). The Notification form has numbered arcas that must be filled out by the
applicant. It also has an area that the Stewardship Forester fills out aﬂer receiving and reviewing
the form

On or about July 10, 2013, Tyson Schultz, ODF Stewardship Forester, reviewed the
Notification form. Mz, Schultz determined that the planned activity was near the Brimstone Gulch,
a medium type F stream {medivm fish-bearing stream) and a protected resource, Mr. Schultz noted
that information on the Notification form. In the "Stewardship Forester Comments" section on the
Notification form, Mr. Schultz noted:

“No operations within 100 feet of stream without a revwwed
written plan on file with ODF. TS”

ODF¥ uses the 15-day waiting period to check with other state apencies regarding
jurisdictional matters or matters of concern. Respondent did not indicate that it intended to convert .
the land to a different use. If Respondent had notified ODF of its jutent to mine the property, ODF -
would have checked with the Oregon Department of (:cology and Mineral Industties (DOGAMI),
as well as other state agencies, regarding the proposed mining operation on the property. In
addition, ODF would have worked with Respondent to come up with an alternative plan to allow
Respondent to mine the propefty cmd adhere to state regulations regarding the Oregon Forest
Practices Act. L

Sometime in July and/or August, 2013, Respondent conducted timber harvesting operations
on the property. Respondent cut down conifer trees from the riparian management ares of
Brimstone Gulch and then sold the trees to Roseburg Forest Products for approximately $3,600.

In August 2013, ODF received complaints from the pubhc regarding thc timber harvesting
operations on the property.

On September 9, 2013, Stephen Wetmore, ODF Stewardship Forester, conducted an
investigation of the property. The property was not posted and was open access.

- Mz, Wetmore observed that several trees had been unlawfully harvested from the riparian
management area (RMA). The RMA is 70 feet from the high water level of Brimstone Gulch.

‘ Mr. Wetmore also observed that the activity that had taken place on the property was more
akin fo clear-cutting (activity code "1b") rather than commercial or selective thinning (activity code
"a" ar "TA")., Activity code "Ib" triggers reforestation concerns,

Mr. Wetmore further observed that a crossing of Brimstone Gulch had occmrred without a
written plan. The crossing resulted in fill being placed in Brimstone Gulch.

Mr. Wetmore counted and documented the trees that had been cut and took appropriate
measurements, using standard forestry practices. The trees that had been cut were Douglas Fir and
Ponderosa Pine (forestry species in the Forest Practices Act).

13-8W022, 13-SW023 and 13-SW024 4 '
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Mr. Wetmore determined that Respondent had cut four trees within 20 feet of the high water
* level of Brimstone Gulch, in violation of QAR 629-640-0100(2)(b). Mr. Wetmore calculated the
size of the four trees removed were 46", 15", 227, and 14" diameters af breast height (dbh) based
upon stump cruise of leave trees within the same reach as the trees harvested. The four irees were
approximately 60 to 80 years old. :

Mr. Wetmore also determined that Respondent had removed approximately 45 conifer trees
from the RMA. The trees ranged in age from 75 to 135 years old. Mr. Wetmore further determined
that Respondent had failed fo retain 30 live conifer trees 8" dbh or larger per 1000 feet of the RMA
along Brimstone Gulch, in violation of QAR 629-640-0100(5). Mr. Wetmore calculated that 87%
of the RMA had been harvested. As a medium type F siream, the RMA for Brimstone Gulch
extends 70 feet from the high water level of the main channel, pursuant to OAR 629-635-0310,

Mr. Wetmore subsequently contacted Mr. West regarding the violations. Mr. West told Mr.
Wetmore that he was working within the federal mining act.

On September 9, 2013, Mr. Wetmore issued a Forest Activity Inspection Report (Inspection
“Report) to Carlos Short dba BS Roads (the Operator) and to Respondent regarding the crossing of
Brimstone Gulch.

On September 25, 2013, the Oregon Department of Forestry (ODF) issued three Notices of
- Violation/Citation (#13-SW022, #13-SW023 and #13-SW024) and two Orders to Cease Further.
Violation and Repair Damage or Correct Unsatisfactory Condition (#13- SW023 and #1 3-SW024)
to Respondent. \

Respondent requested a hearing on the Order to Cease Further Violation and Repair Damage
in #13-5W023 and #13-SW024. ALJ Dove Gutman presided over the contested hearing on
Noverber 21, 2013. ALJ Gutman issued a proposed order on December 19, 2013, affirming the
Orders. On Japuvary 15, 2014, the Board of Forestry incorporated ALJT’s proposed order and issued
a Final Order to Cease Further violations and Repair Order on Citations #13-§W023 and #13-
SW024,

i,  CONCLUSIONS OF LAW

Respendent violated the Forest Practices Act and administrative rale OAR 629-605-0170 by
failing to file a Written Plans for Operations ncar Type F Stream,

Resondent violated the Forest Practices Act and administrative rule OAR 629-640-
0100{2)(b) by failing to retain all trees all trees within 20 feet of the high water level.

Respondent violated the Forest Practices Act and administrative rule OAR 629-640-0100(5)
by failing to retain at least 30 live conifer trees at icat 8 inches DBH per 1000 feet along medium
streams. ™

4

IV.  ASSESSMENT OF CIVIL PENALTY

A civil penalty is assessed against Brimstone Natural Resources Co. in the amount of
$4,950.00. This penalty is calculated using a formula set out in administrative rule (OAR 629-670-
0210). The rule describing how the formula is applied is in Attachment 1. The formula is $B(Cx
P)+ (§B x D x R), where:

13-8W022, 13-SW023 and 13-3W024 5
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Case No. 13-SW022

1.

2.

The base fine (§B) is $700.00 for violation of DAR 629-605-0170(2). [see QAR 629-670-
02102)@)] - Co

The cocperation value (C) is f because Mr, West followed the direction of ODF and there
was no unsatisfactory condition to correct for this adminisirative violatiorn. [See QAR 629-
670-0210(3)(b}]

The prior knowledge value (P) is 2 because Mr. West had specific correspondence from
ODF about the required practice involved before the violation. [See OAR 629-670-
0210(4)(c)]

The damage value (D) is 0 because there is no resource damage from an administrative
violation. [See OAR 629-670-0210(5)(a)] '

The repair value (R) (extent of damage that cannot be corrected or prevented in the future)

* is not applicable because the damage value is 0. [See OAR 628-670-0210(6)].

© $100.00 (1x 2) + (S100 x 0 x 0) = $200.00

Case No. 13-SW023

1.

2

The base fine ($B) is $250.00 for violation of OAR 629-640-0100(2)(b). [See QAR 629-
670-0210(2)E)] '

"The cooperation value (C) is 2 because Mr. West negelected to take necessary and timely
action to repair damage or comrect an unsatisfactory condition.. [See OAR 629-670-
0210(3)(c)] -
The prior knowledge value (P) is 2 because Mr. West has had significant past experience
with the practice involved in the violation. [See OAR 629-670-0210(4)(c)]

The damage value (D} is 15 because the damage is the result of harvest or destruction of
all the trees or snags required to be maintained; and is major in relative effect, with self
restoration taking much more than 10 years. [See OAR 629-670-0210(5)(¢)]

The repair value (R) (extent of damage that cannot be corrected or prévented in the firturc)
is 1 because repairs have not been completed (a due date of February 28, 2014, was set for
repairs. [See OAR 629-670-0210(6)] _

© $250.00 (2 x2) + (5250 x 15 x 1) = $4,750.00

Case No. 13-SW024

L.

9.

13-8W022, 13-8W023 and 13-SW024 6

The base fine ($B) is $250.00 for violation of OAR 629-640-0100(5). [See OAR 629-670-
0210(2)(E)]. : . :

The cooperation value (C) is 2 because Mr. West negelected to take necessary and timely
action to repair damage or correct an unsatisfactory condition. [See OAR 629-670-
0210(3)(c)] '

The prior knowledge value (P) is 2'because Mr. West has had significant past experience
with the practice involved in the violation. [See QAR 629-670-210(4)(c)]

The damage value (D) is 15 because the damage is the result of harvest or destruction of
all the frees or snags required to be maintained; and is major in relative effect, with sclf
restoration taking much more than 10 years. [See OAR 629-670-0210(5)(e)]

“The repair value (R) (extent of damage that cannot be corrected or prevented in the firture)
- is / because repairs have not been completed (a due date of February 28, 2014 was set for

repairs). [See OAR 629-670-0210(6)}
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$250.00 (2 x 2) + ($250 x 15 x 1) = $4,750.00
Total Penalty Assessment: $200.00 + $4,750.00 + $4,750.00 = $9,700.00

The Civil Penalty Administrator has the discretion to combine violations for the sake of assessing
reasonable penalties as stated in OAR. 629-670-0214. Because the violations resulted from the same
practice and the same damage, and it is in.the best interest of the public, the violation for Case No.
13-SW023 and the violation for Case No. 13-SW024 will be combined into one penalty of
$4.750.00.

Revised Total Penalty Assessment: $200,60 + $4,750.00 = $4,950.00
V. RIGHTTO A HEARlNG; NOTICE FOR ACTIVE DUTY SERVICEMEMBERS

You are entitled to a hearing as provided by the Forest Practices Act and the Administrative
Procedure Act (chapter 183, Oregon Revised Statutes). 1f you want a hearing, you must file a
written request for hearing, directed fo:

State Forester

2600 State Street

Salem, Oregon, 97310

Attn: Civil Penalty Administrator

Your request must be received within 20 days of service of this notice as defined in
“Attachment 2.” You must also file admissions, denials, claims and defenses, either with the
request or within 10 days after your request for a hearing, (Attachment 2 describes in more
detail what you must include in your written request.)

An independent adminisirative law judge (ALJ) will hold the heating. The purpose of the
hearing is for both sides to present their facts so that the ALJ can make a recommendation to the .
Board of Forestry about whether the penalty was appropriate. An attorney may represent you af the
hearing. However, an attorney must represent you at formal proceedings if you are 2 corporation,
partnership, limited liability company, unincorporated association, or trust.

Active duty servicemembers have a right to stay these proceedings under the federal
Servicemembers Civil Relief Act. For more information contact the Oregon State Bar at 800-452-
8260, the Oregon Military Department at 800-452-7500 or the nearest United States Armed Forces
Legal Assistance Office through http://legalassisiance. Jaw.al.mil.

If the department does not receive a request for hearing by Angust 18, 2014, you will have
waived your right to a contested case hearing,

VI.  REQUESTING COLLABORATIVE DISPUTE RESOLUTION

There may be details about your casc that you wish to address informally, without going
through a contested case hearing, If so, you may also consider asking the Civil Penalty
Administrator to use a collaborative dispute resolution (CDR) process to resolve the issues in
controversy. CDR refers to informal negotiations over the issues raised in this notice, including the
possible use of an mdependent third party to facilitate the negotiation sessions. If you and the
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' Department of Forestry agree to participate in a CDR process, there is no obligation to reach an
agreement, and either you or the department may choose to withdraw from the process at any time,

If you want CDR, you must send a written request to the State Forester, together with a
request for hearing, Attn: Civil Penalty Administrator at the same address as above, within 20 days
from the date this notice was served.

VIl.  STEPS YOU MUST FOLLOW

If you request only 2 hearing within 20 days of service, the Civil Penalty |
Administrator will notify you of the time and place of the hearing. You will be provided
~with information on the procedures, right of representation, and your rights relating to the
conduct of the hearing under ORS 183.413(2).

Ifyou requebt collaborative dispute resolution, yon must also request a hearing and do
both within 20 days of service to prevent this order from becoming final. The Civil Penalty
Administrator will notify you whether the Department of Forestry will participate with you in a
CDR process. You retain your right to a hearing while the Department of Forestry considers your
request. If the department chooses not to participate in a CDR process, or if CDR does not resolve
the matter, a hearing can be scheduled.

Following receipt of your written request for CDR, you will be provided with more
information on the process(es) you requested, on your rights in the process(es), and on scheduling.

VIIl. FINAL ORDER BY DEFAULT
This order and civi} penalty assessment will become final by default if:

1. You do not request a hearing within 20 days of service of this notice; or
2. Yourequest a hearing, and subsequently, you either:
a. withdraw your request for a hearing; or
b. notify the Civil Penalty Administrator or administrative law Jjudge that you will not
appear at a scheduled hearing; or
c. fail to appear at a scheduled hearing,

When a default order is issued, the record of what has happened to date, including the
Department of Forestry files on this violation, automatically becomes part of the contested case
record. The department asserts that this record proves that there are sufficient facts to support the
order and civil penalty assessment.

IX.  PAYING THE CIVIL PENALTY; COLLECTION

The penalty is due and payable within 10 days after this order becomes final. Your check or
money order in the amount of $4,950.00 is payable to "State Forester™ and should be sent to:

Department of Forestry
Unit 12

PO Box 4395

Portland, Oregon 97208—4395

E3-8W022, 13-SW023 and 13-SW024 g
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Do not pay this penalty if you are requesting a hearing, collaborative dispuite resolution, or
reduction of the penalty. _

You may request the Civil Penalty Administrator to consider reduction of the penalty
through any of several methods deseribed in “Attachment 2. This request must be sent to the State
Forester, Attn: Civil Penalty Administrator, at the address provided for requesting a heanng, withia
20 days from the date this notice was served,

All civil penalies are credited to the State’s General Fund, The penalties are not used by, nor
available to, the Oregon Department of Forestry or the State Forester,

If the penalty is not paid in a timely manner, the invoice will be referred to the Departmcnt
of Forestry’s Finance Section for collection. Failure to respond to these efforts will result in the
debt then bemg 1eferred to a collection agency.

In addition, the Department may have this civil penalty order recorded with the county clerk
in any countly of this state. The clerk will then record your name and the amount of the penalty in
the County Clerk Lien Record.

Tuly 29, 2014

Doug Decker,
State Forester

13-3W022, 13-SW023 and 13-SW024 9
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“Attachment 1%

AMOUNT OF CIVIL PENALTIES
OAR 629-670-0210

Civil Penalty Formula

{1 The amount of civil penalty per violation shall be the lesser of $5000 or the amount defermined
by the formula $B(C x P} + ($B x D x R) where:

{(a) B is a base fine established by type of violation in section (2) of this rule;

() C is cooperation;

() Pis prior knowledge or prior violations;

(d) 1 iz damage to protected resources; and :
(&) R is the extent of damage that cannot be corrected, or prevented in the future, even though repairs
are made. - '

Base Penalties

(2) The base penalty vahue ($B) shall be established as follows: <

(a) A base penalty of $100 shall be applied to violations of a type where the operator fails to notify
the Stafe Forester of intent to.operate or fails to subrmt a required written plan or obtain written approval ofa plan
for an alternate practice.

(b) - A base penalty of $250 shall be applied to: -

(A) Violations of any rule or statute which requires or sets standards for accomplishing reforestation.

(B).  Violations involving a failure to comply with the terms or conditions of any order of the State
Forester issued in accordance with ORS 527.680.

(C)  Violations of a type where the operator fails to comply with any term or condition of an approved
plan for an alternate practice.

D) Violations where the State Forester determines that an operator has intentionally failed to nofify
the State Forester of intent to operate, notwithstanding subsection (2)(a) of this rule.

& All other violations of forest practice rules'or statutes not specifically described in section (2) of
this rule,

{c) A base penalty of $1000 shall be applied to viclations of any rule or statrte whloh sets a
maximum size for harvesting operations.

Cooperation of the Qperator

{3) The cooperation value (C) shall be determined by the State Forester after reviewing whether the
operator is taking all feasible steps or procedures necessary or appropriate to correct the violation for which the -
penalty is being assessed. The value shall be assigned as follows:

{(a)"  Avalueof 0.5 shall be assigned when, in the judgroent of the State Forester, the operator takes
substantial injtiative to correct the damage or problem that led to the violation Substantial inifiative may include,
but is not limited to, reporting the violation before it is discovered, initiating effective repairs without having to be
dirseted, or making substantive changes in operating procedures designed to identify and avoid potential
recurrences,

(b) A value of 1 shall be assigned when the operator cooperates in following the direction of the Stafe
Forester by immediately ceasing further violation and taking prompt action to repair damage or comrect any
unsatisfactory condition where deemed feasible by the State Forester.

(c) A value of 2 shall be assigned when the State Forester determines that the operator does not
immediately cease further violation, is evasive upon attempts to make pecessary communications, or neglects to
take necessary and timely action to repair demage or correet any unsatisfactory condition.

Frior Knowledge of the Operator

4 The prior knowledge value (P) shall be determined by the State Forester after reviewing
department records of citations, operation notification or operation inspections, A value from 0.5 through 10 shall
be assigned as follows: '

(a) A valie of (.5 is appropriate when the operator has little or no prior knowledge of the Oregon
Forest Practices Act but has cooperated in ceasing violation and correcting unsatisfactory conditions.

(b) A value of | is appropriate when the operator has general knowledge of the Oregon Forest
Practices Act and tules, but has not had significant past experience with the practice in question, or has significant
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“Attachment 17

past experience with the practice, but the violation is defermined by the State Forester to be inadvertent or
accidental. .
‘ (©) -A value of 2 is appropriate when the operator has had significant past experience with a practice
or condition, or has had specific correspondence or conversation with department personnel ahout the required
practices or actions involved in the violation, before the violation. i
‘ {d) A value of 4 is appropriate when the State Forester has issved a written statement of
unsatisfactory condition'to the operator for the violation and timely corrective action was not taken.

(e} A valze from 3 through 5 is appropriate when the operator has received citations for any other
forest practice rule or statute within the past three years. ‘ ‘

' 163} A vahue from 5 fo 10 shall be assigned when the operator has been cited within the past three
years for a violation of the same forest practice rule, statute, or condition; or in a case of failure to comply with an
order to cease further violation, or order to repair damnage, or order to correct an unsatisfactory condition (ORS
527.680(2)). '

Damage Value '

.- (5) The damage value (D) shall be determined by the State Forester as a measure of extent or relative
adverse effect of damage. The specific value applied shall be based on the pre-operation condition of the site, if
known, the severity and extent of damage associated with the violation, and any potential economic gain to any
involved operators. The damage value should be consistent with the policy of deterring future viclations. A valne
from O through 26 shall be assigned. The following shall guide the State Forester's determination:

(a) A value of zero shall be assigned when the violation has not resuited and will not result in resource
damage. .

(b} A value of 1 shall be assigned when the adverse effects of the violation left uncomected are minor and
the affected resources will naturally self-restore within one year. Example: Siftation from exposed soil flows into
the upper reaches of a stream, but the site will paturally revegetate within the next growing seascn, preventing
forther siltation, .

{¢) A vahie from 2 to 5 shall bé assigned when the damage from the viclations left uncorrected is more
serious than described in subsection (b) of this section, but the affected resources will self restore naturally within
five years. Examples: A small volume debris avalanche is caused by road construction material placed in an
unstable location and the debris comes to rest in & fish-béaring or demestic wse water: or logs are skidded across a
stream without an adequate temporary crossing leaving ruts and disturbed soil areas that will flow muddy water
directly into the stream. : ‘ : ,

(d) A value from 5 through 10 shall be assigned when the damage from the violation Teft uncorrected is
major in refative effect, with natural self-restoration taking up to 10 years. A consideration in selecting a value
from 5 to 10 may include, but is not limited to the size of the arez affected. Examples: Failure to reforest five
acres may be assigned no less than a 5, while failure to reforest 50 acres may be assigned 2 10, Removal of
understory vegetation aleng 500 feet of a small stream may be assigned a 10, .

(e} A value from 5 through 20 shall be assigned when damage is the result of harvest or destruction of
trees or snags required to be maintained; or when the damage from the violation left uncorrected js major in
relative effect, with self-restoration taking more than 16 years, Example: Severe riparian mznagement area soil
disturbance, combined with the total barvest or destruction of what had been a fully stocked stand of trees
required to be maintairied, along more than 500 feet of a swall stream may be assigned a factor of 20. ‘

Repair Value .

(6) The repair value (R) shall be assigned by the State Forester as a measure of the relative extent of the
damage that is corrected or prevented through timely corrective action. The value shall be set by the State Forester
between 0 and 1, inclusive and expressed as a decimal. The-decimal indicates the degree of damage that already
aceurred and fiuture damage that cannot be prevented, even after the repairs are completed as directed in the repair
order, Bxample: A tractor crossed a stréam with nio temporary structure, breaking the stream banks down, leaving
exposed skid trails which eroded, creating turbidity, and leaving visible sediment in the stream. With no repairs,
the stream bank and skid {rails would revegetate in 4 years. The landowner performed all repairs as ordered,
including mulching, placing rip-rap, and building waterbars. In the State Forester’s judgement, comphance with
the repair order will prevent all but 20% of the potential damagé expected over the next 4 years. Therefore R
equals 0.20. If repairs are not feasible or are not completed, R equals 1.0, .
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HOW TO REQUEST A

HEARING, COLLABORATIVE DISPUTE RESOLUTION
AND/OR MITIGATION OF CIVIL PENALTY

“Aftachment 2*

Requesting a Hearing

i 20 days from the date of service of the
ailing or upon persopal service.)

The State Forester must receive your her

1)

Fieriting and directed 1o:

_2) When you request a hearing or with
denials. This means admif (concede
stated in the notice of penalty: Oth

y have and the reasoning in support of the
ial confradict the findings of fact stated

In addition, you must state any and a
claims or defenses, Claims and deféns
in the penalty notice. I faj i
or defense.

3) The administrative law judge,wi
;p-up statement. Tn addition, you
and financial condition only if you had alrcady
nalty below.)

may present evidence at the hearing on your econg
raised the issue in your request, (See mitigation o

efenses (as described in #2), the Civil Penalty

Lo an adininistrafive law judge with the Office of

il NOT be scheduled, Tnstead, the administrative law
one, and prepare a proposed order for the Board of

4) If you do not submit admissions, denials, cluims ‘
Administrator will forward agency files of your
Administrative Hearings for review and o hearin
judge will decide the case on the bas1s of those fil¢
Forestry to act upon.
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-'orporataon Partnershlp, Limited Liability Company,
*Unincorporated Assocratlon or Trust Hearings

If you are a corporation, partnership, limited liability company, unincorporated association or trust requesting a

hearing, you must be represented by an attorney at pre-hearing conferences and hearings held before the

administrative law judge. Unless you are represented by an attorney, your participation during such

hearings/conferences would be limited to providing a witness who could testify regarding facts of the case. You
. would not be allowed to present arguments or examine and cross-examine wilnesses.

~ fearing Procedures / Location

Hearings shall be conducted using Oregon administrative procedures that are applicable to contested cases. No
hearing shall be held earlier than 45 days, not later than 180 days, from the service of the notice, unless otherwisa
agreed to by all parties.

Hearings will be held at locations that are within the forest practices region where the violation occurred. This is
usnally a Department of Forestry offtce, unless all parties agree to a different location. Hearings may also be held
by telephone.

2 equesting Collaborative Dlspute Resolution for a Possible
- Settiement

1) You may request collaborative dispute resolution (CDR) as a less formal method of review and possible
settlement. Setilement may be reached between you and the Oregon Departient of Forestry (district or
Salem staff level). A third party may aiso be called upon to assist.

Requests for collaborative dispute resolution must be made in writing fo:

Stafe Forester
Aftn: Civil Penalty Administrator
2600 State Street
Salem, Oregon 97310

The State Forester must receive the request for CDR within 20 days from the date of service of the notice of civil
penalty (follow the procedures in Section 1, “Requesting a Hearing™),

IMPORTANT: You must also request a hearing in order to prevent the notice of civil penalty from
becoming a final order by defaait.

2) . The Oregon Department of Forestry may choose not to participate in collaborative dispt;lte resolution if it
is believed after preliminary discussions with you and ODF dixirict or Salem staff that a seiflement is
unlikely to be reached. If ODF chooses not to particlpate in CDR, the Departiment will notify you. You

then have the opportumty to schedule a hearing.
' (continued on next page)
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(Collaborative Dispute Resolution, cont,)

3) If the Oregon Department of Forestry chooses to participate in collaborative dispute resolution, the
Department may establish a deadline for concluding the process. I that deadline is reached without a
settlernent, or if you er the Department decides to opt out of the precess, a hearing can be scheduled i
desired. ‘

'Requesting a Penalty Reduction (Mitigation) -

You may request a reduction of the penalties (mitigation), either as part of your request for a hearing or as a
separale issue.

Mitigation can be requested:

1) For Econonde/Financial Reasons - H you want the Department of Forestry to consider your economic
and financial condition, you must do so in a written request for mitigation. The burden of presenting
evidence of your economic and finamcial condition is on YOU. Doing so is not an admission that the
violation has ocenrred or that you are responsible for the violation. ‘

2) Based ont Repair Costs — You may request that the costs of the repairs ordered by the State Forester be
considered in reducing your penalty. This request nmust be received in writing within 20 days from the date
of service of the civil penalty (see #1 under “Requesting a Hearing”). You may present evidence of the
costs without any prejudice to your claims regarding the vioJation or your responsibility.

Because of a'desire to substitute a higher level of repair or to substitute a suitable restoration or
enhancement project for all or part of the civil penalty — The Board of Forestry is interested in encouraging
landowners and operators to mitigate the damage caused by violations of resource protection rules. This can be -
dore by investing in enhancement of the resources protected by the Forest Practices Act. These resources include
air quality, water, soil productivity, fish, wildlife and scenic resources.

The Siate Forester is authorized by the Board of Forestry to reduce your civil penalty in exchange for your
commitment to perform one or more of the following resource enbauncement projects:

o Planting a higher tree density per acre in a set timeline for a reforestation violation

» Reconstructing, relocating or vacating roads that present a higher risk to water quality than if they
had been located and designed to current forest practice rule standards

¢ Restoring or enhancing upstream/downstream fish passage, including replacing crossing structures
not designed to current forest practice rule standards

{continyed on back)
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(Resource Enhancement Projects, con'l)

e Restoring or enhaneing fish habitat by placing large woody debris or other structures in or adjacent
1o stream channels

» Retaining conifers adjacent to streams to supplement current forest practice rule requirements that
are consistent with forest health considerationg

» Restoring or enhancing habitat for threatened and endangered species or other wildlife habitat
» Restoring or enhancing the protection of salmonid production areas
s Controlling noxious weeds or exotic species

» Reducing the risk of catastrophic fire or insect and discase damage

In addition, you may also agree to donate all or an agreed-upon portion of the penalty to a local
watershed council or other program that does resource enhancement projects.

(These mitigation projects may be discussed and agreed-upon during a collaborative dispute resolution
process, as well.) :

The State Forester must recefve the request n ays from the date of service of the notice of
a Hearing™).

IMPORTANT: Even if you request a’f st also request a heariﬁg or the notice of

civil peﬁ&!tj!

If you have questions about these procedures, contact:

January 2002
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REMIT TO: . :
Oregon Department of Forestry : Invoice # AR 59015

Unit 12
P.0. Box 4395 Date: July 29, 2014

Portfand, OR 97208-4395

BRIMSTONE NATURAL RESOURCES CQ.

PO BCX 1249

MERLIN, OR 97535
Givil Penalty Assessed for Violation of the Forest Practices Act
OAR 629-605-0170(2), Case # 13-SWD22 . 200.00
OAR 628-640-3100(2)(b), OAR B628-640-0100(5) Case #'s 13-5W023 & 024 ‘ 4,750,00

TOTAL DUE 4,850.00
Total amuunt due this invoice (if blank - see next page for tofal)

R*STARS users, please refersnce AR, s document number and appropriate suffix.
For ACH, EFT or the Financial Managerment System; put the invoice number in the Reference Number Field

If there are any questions regarding this invoice, please call: Peg Davis 503-9456-7471

Payment in full Is due 30 days from the date of invoice unless other arrangements have been made.

Accounts assigned to collection companies will be assessed 9% Interest per ORS 82,010
Additionally, collection costs of up to 30% will be added to the debt per ORS 293.231,

Batch Type:l | JEatch No: | Batch Date: I
SFMS Coding ,
Tcods Seqh Index PCA Project Phase Oblec! Invoice Amt. v GL #
2700 00101 671022 13 4,950.00

*Needed far, but not limited to, Long-term receivables. Oblject Is coded at fime of payment. GL Acct is coded at time of invoicing.

YELLOW COPY - CASE FILE
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11/19/13 G.F. #6-3-1-102
NOTICE OF CONTESTED CASE RIGHTS AND PROCEDURES

This is infermation you should read fo prepare for the hearing.

I Law that applies. The matter set for hearing is a contested case. The heating will be-conducted
as provided in chapter 183 of the Oregon Revised Statutes and the administrative rales of the
Department of Justice and the Oregon State Department of Forestry, (Oregon Administrative
Rules 137-003-0505 through 137-003-0675, 629-001-0010 through 629-001-0050, and 629-670-
0300 through 629-670-0310).

2. Right to attorney. The Department of Forestry is authorized to and will usually be represented

by a lay representative, You have a right to be represented by an atforney at your own expense.

Unless you are a corporation, partnership, limited liability company, unincorporated

association, trust, or agency, you may represent yourself at the hearing. If you choose to

represent yourself but determine in the course of the hearing that au attorney is necessary it

- will be the decision of the administrative Iaw judge (ALJ) if you may request a recess.

Agencies, corporations, partnerships, limited Uability companies, unincorporated

associations and trusts may be represented only by attorney unless otherwise specifically
provided by law. '

3. Conferences. Prior to a hearing, the State Forester or ALJ may schedule a prehearing conference.
The agency and party(ies) shall appear through legal counsel or through persons authorized to
represent the agency or party(ies). The purposes of the conference may include, but are not limited
1o the following:

(a) to facilitate discovery and to resolve disagreements about discovery;
(b) to identify, simplify and clarify issues;

(c) to eliminate irrelevant or immaterial issues;

(d) - to obtain stipulations of fact and to admit documents into evidence;

{e) to provide to the ALI, agency and parties, in advance of the hearing, copies of all
documents intended to be offered as evidence at the hearing and the names of all witnesses
expected to testify;

(D .to authenticate documents;

(2) to decide the order of proof and other procedural matters pertaining to the conduct of the
hearing;

(h) fo assist in identifying whether the case might be appropriate for settlement or for a
collaborative dispute resolition process and, if the agency agrees that the case is
appropriate, to refer the case to the agency for settiement discussions or for exploration or
initiation of a collaborative dispute resolution process;

AGENDA ITEM D
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11/19/13 G.F. #6-3-1-102

() fo schedule the date, time and locatlon of the hearing or for any other matters connected
with the hearing, including dates for pre—ﬁled testimony and exhibits; and

() to consider any other matters that may cxpeditc the orderly conduct of the proceeding.
" ‘The conference will usually be brief and held by telephone.

A record will be made of any stipulations, rulings, and agreements. Stipulationé to facts and to the
authenticity of documents, and agreements to narrow issues are binding upon all unless good cause
1s shown,

Unaccepted proposals of settlement at conference shall be privileged and shall not be admissible .
as evidence in the proceeding.

4. Subpoenas. You may subpoena witnesses. The Department of Forestry will issue subpoenas upon
request and upon a showing of good cause and general relevance of the evidence sought. If you
are represented by an attorney, your attorney may issue subpoenas. Payment of witness and
mileage fees to a witness you subpoena is your responsibility.

5. Presiding Officer. The person presiding at the hearing is known as the administrative law judge.
The ALJ will rule on all matters that arise at the hearing. The ALJ is a member of the Office of
Administrative Hearings of the State of Oregon. The ALF is not an employee, officer, or
representative of the agency and does not have authority to make a final independent determination
at this time,

6. Order of evidence. A hearing is similar to a court proceeding but is less formal. Its general
purpose is to gather facts. The order of presentation of evidence is normally as follows:

(a) Statemment and evidence of the Department of Forestry in support of its action.

(b) Statement and evidence of the party disputing the Department of Forestry's action,
inferested agencies, and other parties; except that limited parties may address only
subjects within the area to which they have been limited.

(c) Rebuital
(d) Closing arguments

7. Burden of presenting evidence. The burden of presenting evidence to support a fact or a position
rests upon the party who proposes that fact or position. You should be prepared to present evidence
which will support your position.

8. Witnesses. All witnesses will testify under oath or affirmation to tell the truth, All witnesses may
be cross-examined by other parties or by the presiding officer.

9. Admissible evidence. Evidence that may be admitted at the hearing is that which is commonly
' relied upon by reasonably prudent persons in the conduct of their serious affairs.

Four kinds of evidence may be admitted:

AGENDA ITEM D
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11/19/13

(a) Knowledge of the agency. The ALJ may take "official notice” of commonly known facts
and of facts and conclusions developed from the expetience in the specialized field of
activity. This includes notice of technical or scientific facts. You will be informed at the
hearing if the agency takes "official notice" of any fact so that you may contest those
facts, -

(b) Testimony of witnesses. This includes your own testimony.

(c) Writings. This includes letters, maps, diagrams and other written material offered as
evidence.
(d) Photographs, experiments, demonstrations and similar means used fo prove a fact.

10.  Objections to evidence. Evidence may be objected to on any of the following grounds:

11.

12.

(a) [rrelevant. The evidence has no tendency to prove or disprove any issue involved in the
hearing.

(b) Immaterial. The evidence is offered to prove a proposition which is not a matter in issue
at the hearing, or involves a claim or defense not presented in writing within 10 days of
the request for bearing,

{c) Unduly repetitious. The evidence is merely repetitive of what has already been offered
and admitted. |

Evidence objected to may be received by the ALY who will rule on its admissibility either at the
hearing or in the proposed order.

Continnances. Unless allowed by the State Forester or ALY, you may not reopen any matter
determined at the conference or hearing. If the State Forester or ALJ finds there was good cause
for the person'’s failure to appear, the State Forester or ALT may permit the matter to be reopened,
heard, and considered.

Exceptions to proposed order. Within 60 days after the closing of the record, the AL shall
draft, file with the Board, and serve on all parties, a proposed order, including rulings on the
admissibility of offered evidence if the rulings are not set forth in the record, recommended finding
of fact, conclusions of law, and recommendation for disposition of the case.

Ifthe recommended action is adverse to you or to the agency, you or the agency may file exceptions
within the time set by the ALJ or not later than seven days after the date of the filing of the proposed
order with the board if no other time is specified. Written argument, based on the order or
exceptions may be presented to the board at the time it considers the disposition of the proposed
order. The board will determine whether it will entertain oral argument. Exceptions must be filed
with the agency. :

(a) The exceptions shall be confined to factual and legal issues that are essential to the
ultimate and just determination of the proceeding, and shall be based only on grounds
that: '

(A) A necessary finding of fact is omitted, erroneous, or unsupported by the
preponderance of the evidence on the record;

Exhibit8at?
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11/19/13

13.

4.

15.

16.

(B) A necessary legal conclusion is omifted or is contrary to law or the board's
policy; or

(®) Prejudicial procedural error occurred.

(b) The exceptions shall be numbered and shail specify the disputed finding, opinions or
conclusions. The nature of the suggested error shall be specified and the alternative or
cortective language provided.

Final Order. After the board has received and reviewed the proposed order and the exceptions,
if any, the board may:

(a) Entertain written andfor oral argument if the board determines it is necessary or
appropriate to assist the ‘board in the proper disposition of the case. If allowed, oral
argument will be limited to matters raised in written exceptions and shall be presented
under time limits determined by the board chair;

(b) - Remand the matter to the ALJ for further proceedings on any issues the board specifies,
and to prepare a revised proposed order as appropnate, under OAR 137-003-0655(2);

(©) Enter a final order adopting the recommendations of the ALJ; or

(d) Enter an amended proposed order or final order that modifies or rejects the
recommendations of the ALJ. If the board decides to modify or reject the proposed order,
the board must comply with OAR 137-003-0655 and 137-003-0665.

Record. A record will be made of the entire hearing to preserve the testimony and other evidence
for appeal. This will be done by a tape recorder. Ordinarily the record will not be transcribed unless
you appeal fo the court of appeals, If you appeal, you will not have to pay for the cost of
transeribing the record, unless the petition is frivolous. If you do not appeal, a copy of the record
will be made available to you upon payment of the cost of making it.

G.F. #6-3-1-102

Reconsideration and R hearing. Under the provisions of OAR 137-003-0675, you may file a -

petition for reconsideration or rehearing of the final order with the board within 60 calendar days
after this order is served: Any such petition shall set forth the specific grounds for reconsideration

- or rehearing and the remedy sought. The petition may be supported by a written argument. Under

OAR. 629-001-0050, you must file a petition for reconsideration as a condition for further appeal.

- Appeal. You may appeal by filing a petition for judicial review with the Oregon Court of

Appeals within 60 days following the date the final order on reconsideration or rehearing is
issued, or within 60 days following denial of the request for reconsideration or rehearing. See

- Oregon Revised Statutes 183.480 et seq.
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Avg. 13, 2014 12:27PN Watkinson Laird/GP office

W ATKINSON LLAIRD RUBENSTEIN
BALDWIN & BURGESS

A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

1246 NE SEVENTH STREET, SUITED TELEPHONE (541) 2950014
CGRANTS PASS, OREGON 97526
FACSIMILE {541} 295,322

\WEBSITE: WAW.ALRLAW.COM

JAMESR. DOLE

Entall,
JDOLE@WILALAW COM

August 13, 2014

Via Fax 503-945-7490
and First Class Mail

State Forester

Atm: Civil Penalty Admm1strator
2600 Srate Street

Salem, OR 97310

RE:  Brimstone Natural Resource Co.
Case Nos. 13-SW022, 13-SW022 and 13-SW024

Ladies and Gentlemen:

No. 1214 P, 1

MAILING ADDRESS
BPOST QFFICE BOX 16567
EUGENE, OREQON 97440-2567

EUGENE OFFICE .
101 B, BROADWAY, SUTH 260
EUGENE, ORECON p7401
{341} 484.2217

ROSEBURG OFFICK

425 SE JACKSON STREET
ROSEBLIRC, OREGON 97470
{$11) 673-5318

This firm represents Brimstone Natural Resource Co., in connection with the above—

referenced cases. Our client requests a hearing on “each of these cases.

- We will be filing our admissions, denials, and defenses as required by the applicable

regularions.

Very truly yours,

cc: Brimstone Natural Resource Co.
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WATKINSON LATRD RUBENSTEIN

A PROFESSTIONAL CORFORATION
ATTORNEYS AT LAW

101 BAST BROADWAY, SUITE 200 (800} 270.7418 GRANTS PASS OFFICE

EUGENE, OREGON 97401-3114 - 1246 NE 7 STREET, SUTTE B

(541) 484.3277 GRANTS PASS, OREGON 97526

FACSIMILE (541 484-2282 WEBSITE: WWW,WLRLAW.COM (541) 295.3218

' REDMOND OFFICE

CLARK B. RASCHE MAILING ADDRESS ' 442 SW UMITILLA AVENUE, SUITE 210

POST OFPICE BOX 10567 RELCMOND, OREGON 97756

EMAIL EUGENE, OREGON 974402567 (341) 9238767
CRASCHE@WLRLAW.COM

ROSEBURG OFFICE

425 88 JACKSON STREET
ROSEBURG, OREGON 97470
(341) 6735528

August 25, 2014

VIA FACSIMILE: (503) 945.7490
and A
FIRST CLASS MAIL

State Forester

Attn: Civil Penalty Administrator
2600 State St. '

Salem, OR 97310

Ladies and Gentlemen:

‘Re. . Brimstone Natural Resow ce Co.
CaseNos 13 SW022 13 SW023 and 13 SW(}24

Respondent Brimstone Natural Resource Co. furnishes the following demals and
staternent of claims and defenses. :

DENIALS:

_ For Case No. 13-§W022 Respondent denies that it violated the Forest Practices Act and
OAR 629-605-0170.

For Case No. 13- QWOZ?: Respondent denies that it violated the Forest Practices Act and |
OAR 629-640-0200(2)(b).

For Case No, 13-SW024 Respondent denies that it \nolated the Forest Pracuoes Act and
OAR 629-640-0100(5).

Respoﬁdent denies the following factual matters as asserted in the Notice of Civil
Penalty; Findings of Fact; Proposed Final Order; Case Nos. 13-SW022, 13-SW023, and
13-SW024 (the Findings):

Respondent denies that “[tThe Notification form provided by notice to the State Forester
that an operation. would be ¢onducied on lands described in the Notification form[,]” all other

AGENDA ITEM D
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W ATKINSON LAIRD RUBENSTEIN BALDWIN & BURGESS, P.C.

August 25, 2014
Page 2

statements of fact with respect to what the Notification form did or did not say. The Notification
form speaks for itself. :

Respondent admits that Tyson Schultz wrote “No operations within 100 feet of a stream
without a reviewed, written plan on file with ODF. TS8.” However, Respondent denies that Mr.
Schultz had the authority to make the statement.

- Respondent denies that “ODF would have worked with Respondent to come up with an

e _,a}terwatwu ‘plan to allow Respendent fe mine the property and adhers to state regulatlons. ‘
- regarding the Oreg,on Practices Act.”

Respondent denies that “[iln August 2013, ODF received complaints from the pubhc
regarding timber harvesting operations on the property.”

Respondent denies that “[t]he property was not posted and was open access” at the time
Stephen Wetmore entered the property. '

R'espondent denies that any trees were harvested unlawfully. Respondent denies that the
stream in question is a Type F stream and therefore denies that any trees were harvested or
removed from the riparian management arca of a Type F stream.

Respondent denies the validity of Mr. Wetmore s observations with respect to the factual
assertion contained within the Findings that he “observed that the activity that had talen place on
the property was more akin to clear-cutting (activity code *1b’) rather than commercial or
selective thinning (activity code ‘la’ or ‘IA’).”

Respondent lacks sufficient knowledge to admit or deny whether Mr. Wetmore “took
appropriate measurements [of trees that had been cut], using s‘{andard forestry practices™ and
therefore demes the same.

Respondent denies that Mr. Wetmore propetly “determined that Respondent had cut four
threes within 20 feet of the high water level of Brimstone Gulch, in violation -of
OAR 629-640-0100(2)(b).” Respondent denies the accuracy of Mr. Wetmore’s calculation of
dbh and tree age.

Respondent denies that it violated OAR 629-640-0100(5) by failing to retain 30 live
conifer trees 87 dbh or larger per 1000 feet of the RMA along Brimstone Guleh[.}” Respondent
denies that Brimistone Gulch is a medium Type F Stream and therefore denies that the RMA
extends 70 feet from the high water level of the main channel pursuant to OAR 629-635-0310.

EXNGEAR LY 3
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WATKINSON LAIRD RUBENSTEIN BALDWIN & BURGESS, P.C.

August 25, 2014
Page 3

CLAIMS AND DEFENSES:

Because Brimstone Gulch is not a medium Type F stream, Respondent has not violated
the Oregon Forest Practices Act or OAR 692-605-1070 as alleged in Case No. 13-SW022,

Because Brimstone Gulch 1s not a medium Type F stream, Respondent has not violated
the Oregon Forest Practices Act or OAR 629-640-0200(2)(b) as alleged in Case No. 13-SW023.

o Because-Brimstone Gulch is not a medium T')}pe" F stream, Responhdent has not violated:
the Oregon Forest Practices Act or OAR 629-640-0100(5) as alleged in Case No. 13-SW(024.

| Sincerely,
%4/
Clark E. Rasche T
CER:lmo
N Client
James R, Dole

LirDenialsFinal{0825141mo).doc
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General File 6-3-1-400

September 4, 2014

James R. Dole

Watkinson, Laird, Rubenstein,
Baldwin, & Burgess

1246 NE 7™ Street, Suite B-
Grants Pass, OR. 97526

Re:  Hearing Request for Forest Practices Violation, Cases 1.3—SW022, 13-SW023, and
13-SW024

Mr. Dole:
I am writing to acknowledge receipt of your request for a hearing regarding this case. We

also are in receipt of your submission of claims and defenses. We will refer your case on to
the Office of Administrative Hearings. We will work to schedule a hearing with them prior

to January 25, 2015. Thave included information you will need to know prior to the hearing,

(See the enclosed document titled, “Notice of Contested Case Rights and Procedures™)
If you have any questions, or if you are interested in discussing your concerns further with
the goal of a possible settlement, please call me at (503) 945-7387. It may be that we can

reach agreement short of a formal hearing.

Sincerely,

Angela G. Lane
Civil Penalty Administrator

C: ‘Steve Wetmore, Stewardship Forester, Grants Pass ODF
Rick Dryer, Assistant District Forester, Grants Pass ODF

Enclosure - 1
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-Brimstone Creek Exhibit

afpams Streams

m=fmm Rajlroads

' | US Bureau of Land Management
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Brimstone Creek Exhibit
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