

Using “Fish Habitat” to provide designation of “Fish Presence” or “Fish Use”

Background
Habitat [footnoteRef:1] is defined as the place or environment where a plant or animal naturally or normally lives and grows. Present [footnoteRef:2] is defined as being in view or at hand. When used to classify streams for fish use, fish habitat and fish presence may result in different determinations. In this context, fish habitat is defined as the potential for fish to use habitat at some point in time. Fish presence is defined as visible evidence of fish occupying the habitat at a point in time.  [1:  http://www.merriam-webster.com/dictionary/habitat]  [2:  http://www.merriam-webster.com/dictionary/present] 

The State of Oregon has used fish habitat or fish habitat data as a surrogate for presence or use in a regulatory context in at least three cases.  We briefly describe these cases below.
Oregon Department of Forestry (ODF)
Oregon’s Forest Practices Act (FPA) has a definition for fish use. "Fish use" means inhabited at any time of the year by anadromous or game fish species or fish that are listed as threatened or endangered species under the federal or state endangered species acts. The Oregon Department of Forestry currently uses four main methods to determine fish use. 
1. Electrofishing
2. Physical Habitat Criteria
3. Map Based Criteria
4. Modeled Physical Habitat
Any one of the four methods legally confers fish use and associated protections under the FPA. Methods 1-2 are performed in the field while Methods 3-4 can be employed without a field visit. ODF does not currently maintain an electrofishing take permit thus relies mainly on the physical habitat criteria to determine fish use. The physical habitat criteria relies on a defined set of field tested parameters to identify natural barriers to upstream fish movement. This method is implemented without ever having to physically view fish, it is solely reliant on habitat. Under this approach habitat is a surrogate for presence.

Department of State Lands (DSL) 
The Department of State Lands uses “Essential Salmonid Habitat” to regulate removal and fill activities under their authority (ORS 196.600 to 196.990). DSL defines essential salmonid habitat as the habitat necessary to prevent the depletion of native salmon species (chum, sockeye, Chinook and Coho salmon, and steelhead and cutthroat trout) during their life history stages of spawning and rearing. DSL in consultation with the Oregon Department of Fish and Wildlife (ODFW) designates essential salmonid habitat areas based on field surveys and/or concurrence of professional opinion, consistent with the Oregon Fish Habitat Distribution Data Standard.  DSL consults periodically with ODFW on the accuracy of the ESH designations and may revise the maps when new or higher quality data become available and/or when new state or federal listings or delistings occur that would substantially change the extent of designated habitat.  Under this approach habitat is a surrogate for presence.

Oregon Department of Environmental Quality (DEQ)
The Department of Environment Quality sets temperature criteria to protect designated temperature-sensitive, beneficial uses, including specific salmonid life cycle stages in waters of the State.  The Biologically Based Numeric Criteria set temperature standards for specific uses, e.g., salmon and steelhead spawning use, salmon and trout rearing and migration use (see OAR 340-041-0028(4)).  As part of DEQ’s temperature standard rulemaking in December 2003, the Oregon Environmental Quality Commission adopted fish use designation tables and figures (maps). Most of the fish uses were approved by the Environmental Protection Agency in March 2004 and the remainder were approved in 2010.
DEQ relied primarily on the Oregon Department of Fish and Wildlife (ODFW) for information on fish distribution and life stage timing. The ODFW methodology for developing their database is described in the “1:24K Fish Habitat Distribution Development Project Procedures Manual” (Oregon Department of Fish and Wildlife, February 26, 2002). The database is the product of a multi-year effort by ODFW to develop consistent and comprehensive fish distribution data for a number of salmonid species.
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Other reasons to use habitat
The use of ODFW’s Fish Habitat Distribution designation reflects the State’s best available information to map the full range of habitat available to salmon, steelhead and bull trout (SSBT) based on ability of SSBT to access these habitats under a range of condition, such as:
· Seasonal use: salmonids, and SSBT in particular, generally use fish habitat in limited seasonal windows over the course of the year due to the diverse life histories they exhibit. Based on these highly variable seasonal use patterns, it is distinctly possible that a stream with SSBT habitat would not have fish present during a given field survey, resulting in significant under-representation of available habitat.  
· Annual variability:  The availability of fish habitat on an annual basis varies widely, largely due to annual variability in streamflow. There are some streams which could support SSBT during one year and the next year could be dry. A field survey for fish presence could have different determinations between years.  In addition, annual returns of SSBT are highly variable, also causing the use of habitat to vary significantly, thus the pre-cautionary approach to using habitat as opposed to presence.

Oregon Position
Oregon’s (ODF, ODFW, and DEQ) position is that using habitat or potential habitat is the best/only choice to implement the Board of Forestry November 2015 decision, ensuring the protections the PCW requires.
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