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Process - Part 1: ODOT

* Programs
= Mainly STP, ERP, CMAQ, MTEP, HSIP, ARTS

e Components of the IGA
e Information for the IGA team
e Tips for speedier completion



Components

e Parties and Recitals
* Project Description
* PSSP SSSSIIP

e General Provisions

* Project Delivery



Information that will help reduce delay

e Does the project cross a jurisdiction that’s not a
party to the IGA? Is there an impact to state
facilities?

e Does $$ match the STIP? Do you need a STIP
amendment? Do you expect another agency to pay
the match?

e General provisions and federal standards — don'’t
ask to change them
= Indirect rate

* Do you know how the project will be delivered?



Project Delivery

 Certified Agency
= Fully certified or test project
 Non-certified Local Agency
= Standard local agency agreement
e Certified on behalf of Non-certified
= 3-1GA approach



Process - Part 2:
Legal Sufficiency Review

 All state agency public contracts over $150,000
(unless exempt) must be approved by DOJ
before services are performed or payment is
made.
s ORS 291.047 and
s OAR 137-045-0010 to OAR 137-045-0090

e Exemptions:
= General Exemptions — OAR 137-045-0050
= Special Exemptions — OAR 137-045-0055
= Form Exemptions — OAR 137-045-0060
s Emergency Exemption — OAR 137-045-0070



Legal Sufficiency Review

What does legal sufficiency review mean?

 The contract is in written form

e The subject matter, promised performance and consideration are within the
Agency's statutory authority;

* The contract contains all essential elements of a legally binding contract;

e The contract complies with applicable federal and state statutes and
administrative rules, and all provisions required by Oregon law are
included;

e The contract includes or requires execution of any required certifications;

« The contract does not violate any Oregon constitutional limitation or
prohibition;

« The description of work and business or commercial terms are sufficiently
clear and definite under the circumstances to be enforceable; and

e The contract allows the Agency to terminate, declare defaults, and pursue
its rights and remedies.

See OAR 137-045-0015 (4)
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Legal Sufficiency Review

Legal sufficiency review does not mean:

 Facts and circumstances not apparent on the face of the contract
were considered, unless the reviewing AAG has actual knowledge of
those facts or circumstances

* The person signing for agency is authorized to sign
e Technical provisions reflect agency intentions

« The contract is a good business deal

e Particular remedies are available

 The contract complies with grant conditions or federal funding
requirements

 Contract is free of grammar, spelling, style, or punctuation errors,
unless such errors create ambiguity or are other wise substantive.

See OAR 137-045-0015 (5)



Legal Sufficiency Review

Legal review may also include:

 ldentification and assessment of significant risks
and issues, as well as advice regarding methods
to mitigate those risks

e Providing advice regarding options or contract
alternatives to solve problems

e Glving practical advice to avoid costly mistakes
* Other items requested by the State Agency.



R
Legal Sufficiency Review

What happens if legal sufficiency approval
IS not obtained, or If changes are made to
the agreement after legal sufficiency
approval?

e The contract is not binding on the State

* No payment may be made to the Contractor for
services or goods under the contract

* No services may be performed

 (If either of these last two items occurred,
ratification may also be necessary)

e Can cause delays!



Common Causes of Delay (LSR)

Efficient, but thorough legal sufficiency review of

contracts IS our objective.
e Goal = approximately 1 week, workload permitting

Delays in obtaining legal sufficiency approval can
be caused by a wide variety of factors:

e Missing information

 Incorrect or contradictory information
« Ambiguities or lack of clarity

e Other
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Best Practices & Tips (LSR)

» Know the deal

e Prepare good-quality documents
s Proofread!
= Be clear, avoid ambiguity (the parent test)
= Standard provisions
= Do the math
= Look for gaps

e Use tracked changes
 Timing
e« Communication!



Contact

Ula Janik

Region 1 Senior Agreement Specialist
Oregon Department of Transportation
urszula.janik@odot.state.or.us
503-731-3019

Jennifer O’Brien

Assistant Attorney General
Oregon Department of Justice
jennifer.e.obrien@doj.state.or.us
503-947-4530
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