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PURPOSE

To establish mandatory guidance through requirements, procedures and guidelines for the
advanced acquisition of real property needed for transportation projects using state funds that are
subsequently reimbursed with federal funds for all acquisition costs incurred.

GUIDANCE

This Right of Way bulletin establishes guidance in using state funds to acquire real property needed
for transportation projects in advance of the completion of requirements established by the National
Environmental Policy Act (NEPA). It also establishes guidance in requesting and receiving federal
reimbursement for all costs incurred through advanced acquisition upon the completion of
requirements established by NEPA.

DEFINITIONS

Active Transportation Section, Program and Funding Services Unit: The Program and Funding
Services Unit of the Active Transportation Section is responsible for the development of the
Statewide Transportation Improvement Program (STIP), Project Funding, Financial Plan and Project
Accounting.

Advanced Acquisition: Any real property needed for transportation projects that are acquired prior
to the completion of all NEPA procedural requirements.

Acquiring Agencies: The lead agency responsible for acquiring the property needed for a public
purpose project. For the purposes of implementing this policy, the Acquiring Agency is the Oregon
Department of Transportation (ODOT).

Area Manager: A region management position assigned to manage and lead all aspects of a
region’s project development and construction program within an assigned area.

National Environmental Policy Act: An environmental law that established a national policy
promoting the enhancement of the environment through a series of procedural requirements that
result in a NEPA decision.

Region Environmental Coordinator: A region position responsible for coordinating environmental
processes and providing environmental clearance and guidance for agency actions requiring such.
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Region Environmental Manager: A management position within the Region Environmental Office
responsible for ensuring program management, compliance, and accountability for the Region
Environmental Program, and providing the services necessary in delivering regional transportation
projects.

Region Project Leader: A region position responsible for providing project management leadership
for an assigned area project and ensuring that the project successfully moves through the project
development process.

Region Right of Way Office: A unit within the Region Office of the Highway Division responsible
for ensuring program management, compliance, and accountability for the Right of Way Program for
the region, and providing the services necessary in delivering regional transportation projects.

Region Right of Way Program Manager: A management position within the Region Right of Way
Office authorized by the State Right of Way Manager, per Section 2.260 of the Oregon Right of Way
Manual, to exercise all Right of Way Program authorities within the manual and ensure overall
program management, compliance, and accountability for the Right of Way Program within the
region.

Region Right of Way Project Manager: A senior agent in a Region Right of Way Office, who
assigns files to right of way agents, monitors the progress of each assignment and provides
guidance to the agents in acquisition, relocation, and appraisal matters.

Right of Way Section: A section within the Technical Services Branch responsible for ensuring
statewide program management, compliance and accountability for the Right of Way Program.

Right of Way Section Programming Coordinator: A position in the Right of Way Section
responsible for ensuring the acquisition of all right of way files are authorized by all required parties
prior to the actual process of negotiating the acquisition.

BACKGROUND/REFERENCE

Under the provisions of Section 1302 of the Moving Ahead for Progress in the 21st Century Act
(MAP-21), signed into law on July 6, 2012, Acquiring Agencies are provided with two options to
acquire property needed for transportation projects prior to the completion of NEPA. The goals of
these provisions are to enable new methods for state and local transportation agencies to
accelerate project delivery.

The MAP-21 Section 1302 statutory changes have been codified in 23 USC 108 to allow broader
Federal-aid participation in acquisitions of property in advance of NEPA through two options:

e Option 1: Allows for Federal-aid funding to be used for all costs associated with acquiring
property as an independent phase of a larger project and without the threat of condemnation.

e Option 2: Allows for Federal-aid reimbursement of all costs incurred by the State for acquiring
property, including the Fair Market Value of the property, administrative settlements,
personnel costs of assigned staff, etc. The federal reimbursement is in the form of cash
versus what ODOT currently receives, which is in the form of a credit.

Under the direction of the Technical Leadership Team, the Right of Way Leadership (RWLT) Team
conducted a comprehensive analysis of both options as well as additional provisions of 23 USC 108
to determine a method that ODOT could implement to effectively accelerate project delivery for
Oregon’s transportation projects.
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The RWLT concluded that while both options outlined in 23 USC 108 could be implemented through
some adjustments and changes in the current right of way and environmental procedures, the most
effective and least disruptive way to accelerate project delivery would be to implement Option 2 and
use state funds to acquire needed property prior to the completion of the NEPA, and then seek full
federal reimbursement upon completion of the NEPA. While Option 1 may provide some additional
benefits to ODOT, the RWLT chose to first implement Option 2 to assist in accelerated project
delivery, and then further evaluate Option 1 and make a recommendation for implementation
through a separate bulletin.

In addition, since state funds will be used as a source for advanced acquisition, Option 2 will be
available only for state projects. However, the RWLT will explore opportunities in which local public
agency projects may provide resources for advanced acquisition under Option 2, as well as ways in
which they may use Option 1 for advanced acquisition.

EXPLANATION

In order to utilize the Advanced Acquisition of Real Property using state funds, certain criteria must
be met and attested to by the Region’s Area Manager who is responsible for the project. These
criteria are a combination of requirements outlined in the provisions of 23 USC 108, as well as
information needed by the Right of Way Program to effectively acquire the property(ies). The
criteria are as follows:

- The acquisition(s) must be needed for a project that is within the Statewide Transportation
Improvement Program (STIP);

- The acquisition(s) cannot be for a Local Public Agency Project;

- The acquisition(s) must be clearly identified through lines and boundaries established within a
right of way layout map that provides enough information to define the property;

- The acquisition(s) cannot be an acquisition of Section 4(f) or Section 6(f) protected lands,
unless exceptions can be identified that would enable federal participation and
reimbursement;

- The acquisition(s) will not influence the environmental assessment of the project, the decision
relative to the need to construct the project, the consideration of alternatives, or the selection
of the project design or location;

- The acquisition will not affect the consideration of environmental impacts of the various
alternatives under consideration; and

- The acquisition(s) costs must be able to be reasonably estimated and provided within defined
expenditure categories.

The Area Manager will approve a document (Exhibit A Request for Advanced Acquisition) that
includes clearance of properties from the Region Environmental Manager and Region Right of Way
Program Manager, or lead, and provides assurance that the criteria for advanced acquisition of
property have been met. This document, along with a right of way layout map establishing the line
and boundaries for each property and an estimate of the cost for acquiring each property will be
submitted to FHWA for authorization to proceed. The right of way layout map and estimates must
be reviewed and approved by the Region Right of Way Program Manager to ensure it provides all
information necessary to identify the property that is needed.
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RESPONSIBILITIES AND ACTION REQUIRED

RESPONSIBILITY

STEP

ACTION

Region Right of Way Program
Manager or Region Project Leader

1

Starts Request for Advanced Acquisition (Exhibit
A) by completing the fields entitled Project Name,
Project Number (if one has been assigned), and
Key Number. Submits to Region Environmental
Coordinator.

Region Environmental Coordinator

Region Environmental Coordinator analyzes
properties requested for Advanced Acquisition to
determine if criteria can be met for environmental
purposes. If applicable, identifies any exception
properties on Exhibit A. Submits Exhibit A to
Region Environmental Manager.

Region Environmental Manager or
environmental lead

Reviews and signs off on Exhibit A as Cleared for
Environmental Purposes. Submits Exhibit A to
Region Right of Way Manager.

Region Right of Way Program
Manager

Region Right of Way Program Manager analyzes
properties requested for Advanced Acquisition to
determine if criteria can be met for right of way
purposes. If acceptable, issues request to Region
Surveyors/Engineers for Right of Way layout map
with specific identification of what is needed to
effectively identify property. Also, requests
Region Right of Way Project Manager to prepare
estimates for property acquisition.

Region Surveyors/Engineers

Creates the necessary Right of Way layout map
and legal descriptions within the specifications
outlined by the Right of Way Program Manager.
Submits completed maps to Right of Way Project
Manager.

Region Right of Way Project
Manager (Member of Project Team)

Creates the necessary estimates for each
property being acquired in accordance to the
property identified within the Right of Way layout
map. Submits Right of Way layout map and
estimates to Right of Way Program Manager.

Region Right of Way Program
Manager

If all materials are acceptable, signs off on Exhibit
A as Cleared for Right of Way Purposes. Submits
Exhibit A along with Right of Way layout map and
estimates to Region Project Leader for review.

Region Project Leader

If acceptable, signs on Exhibit A as Cleared by
Project Leader. Submits to Area Manager for
review and approval.
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Area Manager

Reviews Exhibit A. Any questions or concerns are
directed back to appropriate Region Staff. If
acceptable, approves Exhibit A and submits all
documents to Right of Way Section Programming
Coordinator.

Right of Way Section Programming
Coordinator

10

Reviews Exhibit A and attached documentation for
completeness and clarifies any missing
information with appropriate region staff. Upon
consultation with State Right of Way Manager,
submits all documents to FHWA Right of Way
Manager for review and authorization to proceed.

FHWA Right of Way Manager

11

Reviews Exhibit A and attached documentation to
ensure it meets intent of all rules and regulations.
If denied, contacts Right of Way Section to explain
basis for denial. If approved, notifies Active
Transportation Section, Program and Funding
Services Unit for processing of state funds.

Active Transportation Section,
Program and Funding Services Unit
and Right of Way Section
Programming Coordinator

12

Program and Funding Services Unit obligates
state funding and notifies Right of Way Section
Programming Coordinator, who then notifies
Region Right of Way Project Manager and/or
Region Right of Way Program Manager that
Advanced Acquisition is authorized and that
region may move forward with standard process
of acquiring property.

Region Right of Way Project
Manager (Member of Project Team)

13

Upon obtaining successful possession of all
properties, Region Right of Way Project Manager
completes R/W Certification (or R/W Re-
certification if the initial certification had hold-outs).
In addition to the Certification or Recertification,
an Advanced Acquisition Federal Reimbursement
Form (Exhibit B) is completed. The Region Right
of Way Project Manager submits the Certification
or Recertification, and the recommended
Advanced Acquisition Federal Reimbursement
Form to the Region Right of Way Program
Manager for approval.

Region Right of Way Program
Manager

14

Reviews and approves Right of Way Certification
or Recertification, and Advanced Acquisition
Federal Reimbursement Form. Submits both
approved forms to Right of Way Section
Programming Coordinator, who then submits to
FHWA Right of Way Manager
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FHWA Right of Way Manager

15

Reviews Advanced Acquisition Federal
Reimbursement Form. If denied, contacts Region
Right of Way Program Manager on basis for
denial. If approved, initiates processing of funding
reimbursement.

Active Transportation Section,
Program and Funding Services Unit

16

Receives funding for federal reimbursement and
replenishes state funding used for advanced
acquisition. Reviews additional expenses incurred
after possession of property to determine need for
additional federal reimbursement requests. If
needed, contacts Right of Way Section
Programming Coordinator to request that region
complete updated Advanced Acquisition Federal
Reimbursement Form (Repeat Step 12 for form
completion).

CONTACT INFORMATION

Title: Right of Way Section Programming Coordinator
Branch/Section: Technical Services Right of Way Section

Phone: (503) 986-3643

E-mail: Christy.E.Wood@odot.state.or.us
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Advanced Acquisition of Right of Way — State Funds (Exhibit A)
Request for Advanced Acquisition

Project Name:

Project # Key #

Through this request, with the attached project details (maps and cost estimates), | request approval for advanced
acquisition on the following project:

| attest that the following statements are true:
The acquisition(s) is needed for a project that is within the Statewide Transportation Improvement Program (STIP);
The acquisition(s) is not for a Local Public Agency Project;
The acquisition(s) is clearly identified through lines and boundaries established within a right of way layout map that

provides enough information to define the property (attached to this request), and have been previously approved
by the Region Program Manager as sufficient;

The acquisition(s) cannot be an acquisition of Section 4(f) or Section 6(f) protected lands, unless exceptions can be
identified that would enable federal participation and reimbursement;

The acquisition(s) will not influence the environmental assessment of the project, the decision relative to the need to
construct the project, the consideration of alternatives, or the selection of the project design or location;

The acquisition will not affect the consideration of environmental impacts of the various alternatives under
consideration; and

The acquisition(s) costs are reasonably estimated and provided within defined expenditure categories (attached to

this request).

Cleared for Environmental Purposes Exception Properties (if applicable)

Region Environmental Manager: Date:

Cleared for Right of Way Purposes

Region Right of Way Program Manager: Date:

Cleared by Project Leader

Region Project Leader: Date:

Approved By

Area Manager: Date:

Reviewed By
Right of Way Section: Date:
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Advanced Acquisition of Right of Way — State Funds (Exhibit B)
Request for Federal Reimbursement for ROW Expense

Project Name:

Project # Key #

Through this request, with the attached project details, ODOT is seeking reimbursement for real property interests
purchased and incorporated in the above referenced project. Through delegated authority, the Governor certifies
Oregon State law provides for a "mandatory, comprehensive and coordinated land use, environment, and transportation
planning process and the acquisitions are consistent with the State plans.” The following statements are true:

1. Any land acquired and relocation assistance provided complied with the Uniform Act and Title VI of the Civil Rights
Act.

2. The NEPA process for the project was completed and the alternative selected was not influenced by the purchase of
the real property interests.

3. Except as indicated below, all property interests acquired are incorporated into the above-referenced project which is
eligible for Federal-Aid Surface Transportation Funding.

Based on the knowledge available to me, this request complies with 23 USC 108 and represents the true expense
incurred for property needed for the above referenced project.

Recommend for Approval By

Region Right of Way Project Manager:

Print Name: Date:

Approved By

Region Right of Way Program Manager:

Print Name and Title: Date:

By authorizing the reimbursement, FHWA has determined that the property acquired in advance of NEPA approval or
FHWA authorization did not influence the project’s environmental assessment, the decision relative to the need of the
project, or the selection of the design or location.

cc: Area Manager, Region Project Leader, and Region Environmental Manager
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