
May 27, 1998

Jerry Moore, Captain
Salem Police Department
555 Liberty St. SE, Room 130
Salem, OR 97301-3503

Dear Captain Moore:

This letter is in response to your correspondence dated May 14, 1998, concerning
whether or not Oregon Government Standards and Practices laws permit a canine
officer for the Salem Police Department to retain ownership of 7 puppies fathered by
the department s police dog.

OREGON GOVERNMENT STANDARDS AND PRACTICES COMMISSION STAFF
OPINION 98S-017

STATED FACTS:  A City of Salem police officer is assigned as one of four canine
handlers within the police department.  As part of this assignment, the officer received
training in the handling and control of a departmentally owned male German Shepard
dog.  The officer is required to care for the dog, which lives at the officer s private
residence.  The police department provides the officer with a department vehicle to
transport the dog, a dog house, kennel, food and necessary veterinary care.  The
officer also receives one hour per day to feed and groom the dog.

The officer owns a female German Shepard dog.  Recently, the officer s dog delivered
seven puppies.  The officer has indicated that the father of the seven puppies is the
department s police dog.  The officer has also indicated that the breeding was
unintentional.  There are no program guidelines which address this specific issue. 
The Salem city attorney s office has delivered an opinion which indicates the puppies
belong to the officer since the officer is the owner of the female German Shepard. 
However, it is also the opinion of city attorney s office that the officer cannot realize any
personal financial gain through the sale of the puppies as this would result in a
violation of both city and state conflicts of interest laws.
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The disposition of the puppies in a humane manner while maintaining the integrity of
both the department s canine program and the officer involved is the goal of the police
department.  The police department is looking for an equitable method of disposing of
the puppies, while at the same time ensuring the officer does not experience either a
financial gain or a financial loss as the result of the care for them until the matter is
resolved.

RELEVANT STATUTES:  The following Oregon Revised Statutes are applicable to the
issues addressed herein:

ORS 244.020(15):  Public official  means any person who, when an alleged violation
of this chapter occurs, is serving the State of Oregon or any of its political subdivisions
or any other public body of the state as an officer, employee, agent or otherwise, and
irrespective of whether the person is compensated for such services.

ORS 244.040:  Code of ethics; prohibited actions; honoraria.  The following actions
are prohibited regardless of whether actual conflicts of interest or potential conflicts of
interest are announced or disclosed pursuant to ORS 244.120.

(1)(a)  No public official shall use or attempt to use official position or office to
obtain financial gain or avoidance of financial detriment that would not otherwise be
available but for the public official s holding of the official position or office, other than
official salary, honoraria, except as prohibited in paragraphs (b) and (c) of this
subsection, reimbursement of expenses or an unsolicited award for professional
achievement for the public official or the public official s relative, or for any business
with which the public official or a relative of the public official is associated.

QUESTION:  Would it be a violation of Oregon Government Standards and Practices
laws for the canine officer to make a financial profit from the sale of the seven
puppies?

OPINION:  Yes.  ORS 244.040(1)(a) prohibits a public official from using, or attempting
to use, their official position or office to obtain a financial gain or the avoidance of a
financial detriment that would not otherwise be available but for the public official s
holding of the official position or office other than official salary, honoraria, the
reimbursement of expenses or an unsolicited award for professional achievement for
the public official. 

The Supreme Court, in Davidson v Oregon Government Ethics Commission, 300 OR
414, 712 p. 2d 87 (1985), identified the broad policy of Oregon s ethics laws as
ensuring, ...that  government employees do not gain personal financial advantage
through their access to the assets and other attributes of government.   In that case,
the Supreme Court held that a public official could not use his official position to
obtain
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financial gain for himself where,  through access to his governmental body s buying
power, he purchased an automobile at a discount price.  The court emphasized that
the term use  in ORS 244.040(1) includes availing oneself of a benefit not available
to the general public.  The Court applied a but for  test, i.e., but for his position, the
public official would have been unable to purchase the car at the discount price and,
thus, obtain a personal gain.  712 p 2d 92.

The stated facts indicate that the canine officer s female German Shepard became
impregnated by the department s police dog at the officer s private residence.  But for
the officer s position, the department s police dog would not have been kenneled at
the officer s residence and in close proximity to the officer s dog.  Even though there
was no intent to breed the officer s dog, the officer cannot take financial advantage of
this product of nature.

Proceeds from the sale of the puppies could be used to reimburse the officer for out
of pocket costs such as food and veterinary care for the puppies.  The amount of any
proceeds over and above the costs incurred by the officer must be remitted to the city.

THIS RESPONSE ADDRESSES ONLY THE APPLICATION OF ORS CHAPTER 244 TO
THE FACTS STATED HEREIN.  OTHER LAWS OR REQUIREMENTS MAY ALSO APPLY. 
THIS IS NOT A FORMAL ADVISORY OPINION PURSUANT TO ORS CHAPTER 244.280.
 IT IS MY PERSONAL ASSESSMENT AS THE EXECUTIVE DIRECTOR OF THE OREGON
GOVERNMENT STANDARDS AND PRACTICES COMMISSION.

Sincerely,

L. Patrick Hearn
Executive Director

LPH:aip/moore.so


