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Attachment 1 
 



         Attachment 1 
PUBLIC DEFENSE SERVICES COMMISSION 

 
MINUTES OF THE COMMISSION’S 

NOVEMBER 10, 2005 MEETING 
 

Yamhill County Courthouse 
Room 32, Lower Level 

535 East 5th Street 
McMinnville, Oregon 

 
MEMBERS PRESENT:  Barnes Ellis 
    Michael Greenfield 
    Jim Brown 
    Wallace P. Carson 
    Paul J. De Muniz 
 
.  
STAFF PRESENT:  Peter Ozanne 
    Kathryn Aylward 
    Rebecca Duncan 
    Ingrid Swenson 
    Laura Anson  
     
 
 

Chair Barnes Ellis called the meeting to order at 11:10 a.m.  Chief Justice Carson introduced 
Justice Paul De Muniz, who will become Chief Justice and an ex-officio member of the 
Commission on January 1, 2006.  The Chair welcomed Justice De Muniz on behalf of the 
Commission and expressed the Commission’s appreciation for Chief Justice’s extraordinary 
dedication and support for the work and the mission of PDSC. 

 
Agenda Item No. 3 Discussion and Comments re:  a Service Delivery Plan for Yamhill County 
 
  Following Peter Ozanne’s summary of OPDS’s report to the Commission on the public 

defense system in Yamhill County, the Commission heard from the following guests and 
presenters:  Presiding Circuit Court Judge John Collins, Circuit Court Judge Carol Jones, 
Ryan Vogt and Roberta Charnelton from the Department of Human Services, Melissa Wade, 
staff to the Citizens Review Board, Yamhill County District Attorney Brad Berry, Tim 
Loewen, Director of the County Juvenile Department, Deputy District Attorney Debra 
Markham, Paula Lawrence, Chair of the Board of Directors of the Yamhill County 
Defenders, Inc. (YCD), Bob Suchy, Executive Director of YCD and Susan Hoyt, YCD’s 
administrator. 

   
  [A summary of comments of the foregoing guests and presenters is set forth in “OPDS’s 

Final Report to the Public Defense Services Commission on Service Delivery in Yamhill 
County” dated January 5, 2006, which is submitted with these Minutes for the Commission’s 
approval at its January 12, 2006 meeting.] 

 
Agenda Item No. 1 Approval of Minutes of PDSC’s September 14 and October 21, 2005 Meetings 
 
  Upon the arrival of Commission member Janet Stevens by telephone, a vote was taken to 

approve the minutes of the Commission’s September 14 and October 21, 2005 meetings.  
MOTION:  Jim Brown moved to approve the minutes; Mike Greenfield seconded the 
motion; hearing no objection the motion to approve these minutes carried; VOTE 4-0. 
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Agenda Item No. 2 Review and Approval of Proposed Contracts 
 
  Following Kathryn Aylward’s summary overview of 14 preliminary agreements submitted 

for the Commission’s review and approval, and discussion of several specific agreements, 
the Chair entertained a motion to approve these agreements.  MOTION: Mike Greenfield 
moved to approve the 14 proposed contracts before the Commission; Jim Brown seconded 
the motion; hearing no objection, the motion carried:  VOTE 4-0 

 
Agenda Item No. 5 Review and Approval of Appeal Process for OPDS’s Decisions re:  Attorney 

Qualifications 
 
  Following Ingrid Swenson’s review of OPDS’s proposed appeal process for its decisions 

regarding qualification standards for public defense attorneys receiving court appointments 
in Oregon, an expression of concern by Jim Hennings that the proposed appeal process 
should have been more widely circulated for public comment and the Commission’s 
expressed willingness to consider changes in its rules, in general; as well as these rules, in 
particular, following what it understands will be a review of these rules and the current 
qualifications standards by a work group or committee of OCDLA, the Chair entertained a 
motion to approve the proposed appeal process as submitted by OPDS.  MOTION: Mike 
Greenfield moved to approve these proposed rules; Jim Brown seconded the motion; hearing 
no objection, the motion carried; VOTE 4-0. 

 
Agenda Item No. 6 OPDS’s Monthly Report 
 
  OPDS limited its monthly report to an announcement that Peter Gartlan and Susan Drake 

will appear before the U.S. Supreme Court in March or April 2006 to argue a case on behalf 
of an LSD client. 

 
Agenda Item No. 7 Proposed 2006 Meeting Schedule and New Business 
 
  Peter Ozanne reviewed the Commission’s proposed meeting schedule for 2006. 
 
  The meeting was adjourned at 3:45 p.m. 
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Attachment 2

Presenter:  Kathryn Aylward

Public Defense Services Commission
Meeting Action Item

January 12, 2006

Issue
PDSC approval of Preliminary Agreements (PAs) and Proposed Contracts.

Discussion
All PAs have been reviewed in detail and approved by the Director of the Contract and
Business Services Division.  Actual contract documents will be signed pending approval
from the PDSC.

County Contractor Status 2005 total
value

2006 total
value* Comments

1 Death
Penalty Katherine O. Berger PA to 12/31/07 na $87,750

New contractor. Half-time for first
6 months; 2007 total is
$117,000.

2 Death
Penalty Christopher Burris PA to 12/31/07 $38,250 $38,250 No change in rates or hours.

(Quarter-time contract.)

3 Death
Penalty Kathleen Correll PA to 12/31/07 $231,240 $231,240

No change in rates or hours.
(Contract includes full-time
mitigator.)

4 Death
Penalty Mark Austin Cross PA to 12/31/07 $150,600 $150,600 No change in rates or hours.

5 Death
Penalty Peter B. Fahy PA to 12/31/07 $148,271 $148,272

No change in rates or hours. ($1
difference due to rounding
monthly payments.)

6 Death
Penalty Dennis A. Hachler PA to 12/31/07 $168,531 $168,540

No change in rates or hours. ($9
difference due to rounding
monthly payments.)

7 Death
Penalty Kenneth Hadley. PA to 12/31/07 $188,041 $188,040

No change in rates or hours.
Contract includes part-time
mitigator. ($1 difference due to
rounding monthly payments.)



8 Death
Penalty LCI Investigations

Proposed
contract to
12/31/07

$57,024 $71,076

No change in rates. Increased
from 75% to 90% time. Mileage
rate increased to 0.405
cents/mile.

9 Death
Penalty Ralph Monson PA to 12/31/06 $109,560 $78,036 No change in rates. Reduced

from 75% to 50% time.

10 Death
Penalty Mark Rader PA to 12/31/07 $139,750 $155,268 No change in rates. Increased

from 90% to full-time.

11 Death
Penalty Forrest N. Rieke PA to 12/31/07 $244,512 $246,852

Associate attorney rate
increased from $48.70/hr to
$50/hr.

12 Death
Penalty Mark Sabitt PA to 12/31/07 $79,404 $79,404 No change in rates or hours.

13 Death
Penalty Mark Sussman PA to 12/31/07 na $76,500 New contractor. (Half-time.)

14 Death
Penalty Richard L. Wolf PA to 12/31/07 $151,812 $151,812 No change in rates or hours.

15 Baker
Malheur

Coughlin, Leuenberger &
Moon PA to 12/31/07 $69,900 $74,520

M11 rate increased from $900 to
$1,200; no other change in rates.
6.6% caseload increase.

16 Baker Kenneth Bardizian PA to 12/31/07 $48,200 $51,250 No change in rates; 6.3%
caseload increase.

17 Baker Daniel Cronin PA to 12/31/07 $90,560 $98,460 No change in rates; 8.7%
increase in caseload.

18 Baker Baker County
Consortium PA to 12/31/07 $117,310 $93,060 No change in rates; 21%

decrease in caseload.

19 Benton Benton County Legal
Defense Corp. PA to 12/31/07 $553,440 $579,480 3.4% increase in rates; 1.3%

increase in caseload.

20 Clackamas Clackamas Indigent
Defense Consortium PA to 12/31/07 $2,488,720 $2,586,520

M11 rate increased from $800 to
$1,200; no other change in rates;
$18,000/yr added for drug court
and mental health court; 6.6%
caseload increase.

21 Clackamas Independent Defenders
Inc. PA to 12/31/07 $1,018,260 $1,148,220 2.3% increase in rates; 10.5%

increase in caseload.

22 Clatsop Mary Ann Murk PA to 12/31/07 $163,572 $197,640 2% increase in rates; 18.8%
increase in caseload.

23 Columbia Columbia County
Consortium PA to 12/31/07 $536,538 $567,720 1.6% rate increase; 4.2%

caseload increase.

24 Coos Coos County Indigent
Defense Consortium PA to 12/31/07 $305,280 $334,740 No change in rates; 9.7%

caseload increase.

25 Coos Southwestern Oregon
Public Defenders PA to 12/31/07 $918,180 $965,880 No change in rates; 5.2%

increase in caseload.

26 Crook
Jefferson

Twenty-Second Circuit
Defenders PA to 12/31/07 $364,308 $421,380 3.1% increase in rates; 12.6%

increase in caseload.



27 Deschutes
Crook Crabtree & Rahmsdorff PA to 12/31/07 $1,621,660 $1,818,936 No change in rates; 12.2%

caseload increase.

28 Deschutes Deschutes Court
Defenders PA to 12/31/07 $597,820 $585,960

M11 rate increased from $995 to
$1,200; no other change in rates.
2.1% caseload decrease.

29 Deschutes DeKalb & Associates PA to 12/31/07 $478,656 $655,248 No change in rates; 36.9%
caseload increase.

30 Deschutes Alexander & DeHoog PA to 12/31/07 $307,804 $318,304 No change in rates; 3.4%
caseload increase.

31 Douglas James A. Arneson PA to 12/31/07 $283,380 $320,700

M11 rate increased from $1,500
to $1,600 but firm can no longer
bill for hours in excess of 35;
12.3% increase in caseload.

32 Douglas Richard Cremer PA to 12/31/07 $188,760 $197,280 3.8% increase in rates; 0.7%
increase in caseload.

33 Douglas Madison, Aller, Smith &
Hill PA to 12/31/07 $265,200 $304,320 6.7% increase in rates; 8%

increase in caseload.

34 Douglas Umpqua Valley Public
Defender PA to 12/31/07 $860,930 $965,100 2.3% increase in rates; 11%

increase in caseload.

35 Grant
Harney Markku Sario PA to 12/31/07 $151,875 $162,692

No change in rates (mileage rate
increased to match new
guideline rate); 5.6% increase in
caseload. 

36 Harney
Grant Mallon & Lamborn PA to 12/31/07 $169,472 $145,700

No change in rates (rounded to
whole dollars); 29% decrease in
caseload.

37

Hood River
Wasco
Sherman
Gilliam
Wheeler

Morris, Olson, Smith &
Starns PA to 12/31/07 $814,812 $879,468

M11 rate increased from $950 to
$1,200; no other change in rates.
6.8% increase in caseload.

38 Hood River Aaron & Associates PA to 12/31/07 $73,416 $74,784 1.9% rate increase; no caseload
change.

39 Jackson Los Abogados PA to 12/31/07 $442,800 $462,360
M11 rate increased from $995 to
$1,200; no other change in rates.
1.8% increase in caseload.

40 Jackson Jackson Juvenile
Consortium PA to 12/31/07 $482,640 $513,360 7.7% increase in rates; 1.3%

decrease in caseload.

41 Jackson
Josephine

Southern Oregon Public
Defenders PA to 12/31/07 $2,553,420 $2,957,640

0.9% increase in rates; added
$18,000/yr for drug court; 14%
increase in caseload. Proposal
includes juvenile caseload.

42 Jefferson Madras Consortium PA to 12/31/07 $304,266 $328,716 No change in rates; 8% increase
in caseload.

43 Josephine Josephine County
Defense Lawyers PA to 12/31/07 $629,340 $674,100 3.1% increase in rates; 4%

increase in caseload.



44 Klamath
Lake

Klamath Defender
Services PA to 12/31/07 $1,869,372 $2,160,564 5.1% increase in rates; 10.5%

increase in caseload.

45 Lane Public Defender
Services of Lane County PA to 12/31/07 $3,434,788 $3,533,868 No change in rates;3% increase

in caseload.

46 Lane Lane Juvenile Lawyers
Association PA to 12/31/07 $1,442,160 $1,717,080 2.4% increase in rates; 16.7%

increase in caseload.

47 Lincoln Lincoln Defense
Consortium PA to 12/31/06 $941,316 $960,696 No change in rates; 2.1%

increase in caseload.

48 Linn Linn County Legal
Defense Consortium PA to 12/31/06 $1,020,120 $1,138,920

M11 rate increased from $900 to
$1,200; no other change in rates.
5.8% increase in caseload.

49 Linn Linn County Juvenile
Defense Consortium PA to 12/31/06 $587,640 $700,560

No change in rates; 17.2%
increase in caseload. Added
$12,000/yr for drug court.

50 Malheur David Carlson PA to 12/31/07 $158,352 $162,056 No change in rates; 2.3%
increase in caseload. 

51 Malheur Rader Stoddard & Perez PA to 12/31/07 $586,060 $631,380
M11 rate increased from $980 to
$1,200; no other change in rates.
7% increase in caseload.

52 Marion Richard Cowan PA to 12/31/06 na $120,000 New contractor; PCR only.

53 Marion Harris Matarazzo PA to 12/31/07 $113,460 $115,320 No change in rates; 1.6%
increase in caseload.

54 Marion Noel Grefenson PA to 12/31/06 na $120,000 New contractor; PCR only.

55 Multnomah
Washington

Metropolitan Public
Defenders PA to 12/31/07 $8,130,016 $8,701,183 No change in rates; 7% increase

in caseload.

56 Multnomah
Washington Brindle, McCaslin & Lee PA to 12/31/07 na $814,700 New contractor.

57 Multnomah Juvenile Rights Project PA to 12/31/07 $1,409,772 $1,663,920 No change in rates; 18%
increase in caseload.

58 Multnomah
Multnomah County
Indigent Defense
Consortium

PA to 12/31/07 $266,811 $60,000 Reduced to PCR only.  PCR rate
increased from $1,000 to $1,500.

59 Multnomah Multnomah Defenders
Inc. PA to 12/31/07 $2,501,220 $2,814,516 1.8% increase in rates; 10.7%

increase in caseload.

60 Multnomah Multnomah Juvenile
Defense Consortium PA to 12/31/07 na $1,634,680 New contractor.

61 Multnomah Rose City Defense
Consortium PA to 12/31/07 $322,596 $403,256 3.5% increase in rates; 21.6%

increase in caseload.

62 Multnomah Native American
Program PA to 12/31/07 $312,320 $343,824 No change in rates; 10%

increase in caseload.

63 Multnomah L & L Inc. PA to 12/31/07 $419,520 $539,488 2.4% increase in rates; 26.2%
increase in caseload.



64 Multnomah Portland Defense
Consortium PA to 12/31/07 $1,999,352 $2,266,796

No change in rates (3%
differential added to Spanish-
speaking caseload); removed
juvenile component and
increased criminal caseload by
20%.

65 Polk Chris Lillegard PA to 12/31/07 $529,680 $502,320 3.4% increase in rates; 8.5%
decrease in caseload.

66 Statewide Intermountain Forensic
Laboratories PA to 12/31/07 $136,080 $144,144 2.4% increase in rates; 3.5%

increase in service hours.

67 Statewide Oregon Appellate
Consortium PA to 12/31/06 $403,200 $604,800 No change in rates; 50%

increase in caseload.

68 Umatilla Mark Mordini PA to 12/31/06 $120,000 $120,000 6.7% increase in rates; 6.7%
decrease in caseload.

69 Umatilla
Morrow

Intermountain Public
Defenders PA to 12/31/06 $904,200 $950,736 5% increase in rates; no

caseload change.

70 Umatilla
Morrow

Blue Mountain
Defenders PA to 12/31/07 na $574,068

New contractor; essentially
replaces Umatilla Morrow
Consortium.

71 Union
Wallowa

Union/Wallowa Women’s
Consortium PA to 12/31/07 na $64,560 New contractor; essentially

replaces Anne Morrison contract.

72 Union
Wallowa

Union/Wallowa ID
Consortium PA to 12/31/07 $306,480 $342,240 1.6% increase in rates; 10%

increase in caseload.

73 Wasco
Sherman

Wasco-Sherman
Indigent Defense
Consortium

PA to 12/31/07 $90,300 $62,628 2% increase in rates; 33%
decrease in caseload.

74 Washington Ridehalgh & Associates PA to 12/31/07 $495,480 $633,240 6.9% increase in rates; 20.9%
increase in caseload.

75 Washington Harris Law Firm PA to 12/31/07 $309,420 $998,520 Existing law firm contractor
submitted consortium bid.

76 Washington Washington County
Indigent Defenders PA to 12/31/07 $715,320 $680,160 4.4% increase in rates; 9.3%

decrease in caseload.

77 Yamhill Yamhill County
Defenders Inc. PA to 12/31/06 $95,912 $161,448

No change in hourly rates;
added half-time staff attorney
and increased office staff from
half-time to full-time.

* Terms for 2007 are the same as 2006 unless otherwise noted.

Recommendation
Approve all preliminary agreements listed above with changes as discussed, if any.

Required Commission Action
Vote to approve all preliminary agreements listed above.
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OPDS’s Report to the Public Defense Services Commission 
on Service Delivery in Marion County 

(November 23, 2005) 
 
 

Introduction 
 
Since completing its first Strategic Plan in December 2003, the Public Defense Services 
Commission (PDSC) has focused on strategies to accomplish its mission to deliver quality, 
cost-efficient public defense services in Oregon.  Recognizing that increasing the quality of 
legal services also increases their cost-efficiency by reducing risks of error and the delay 
and expense associated with remedying errors, the Commission has developed strategies 
designed to improve the quality of public defense service and the systems across the state 
for delivering those services. 
 
Foremost among those strategies is PDSC’s “service delivery planning process,” which is 
designed to evaluate and improve the operation of local public defense delivery systems.  
During 2004 and the first quarter of 2005, the Commission completed evaluations of the 
local delivery systems in Benton, Lane, Lincoln, Linn and Multnomah Counties and 
developed Service Delivery Plans in those counties to improve the operation of their public 
defense systems and the quality of the legal services provided by those systems.   
 
This report presents the results of OPDS’s investigation of conditions in Marion County’s 
public defense delivery system.  It also presents the facts, circumstances, public 
comments and processes the led PDSC to adopt a Service Delivery Plan for Marion 
County, which is set forth at pages 34 to 38 of this report. 
 

PDSC’s Service Delivery Planning Process 
 
There are four steps to PDSC’s service delivery planning process.  First, the Commission 
has identified seven Service Delivery Regions in the state for the purposes of reviewing 
local public defense delivery systems and the services they provide in Oregon, and 
addressing significant issues of quality and cost-efficiency in those systems and services.   
 
Second, starting with preliminary investigations by OPDS and a report such as this, the 
Commission will review the condition and operation of local public defense delivery 
systems and services in each region by holding public meetings in that region to provide 
opportunities for interested parties to present their perspectives and concerns to the 
Commission. 
 
Third, after considering OPDS’s report and public comments in response to that report and 
during its meetings in the region, PDSC will develop a Service Delivery Plan for the region.  
That plan may confirm the quality and cost-efficiency of the public defense delivery system 
and services in that region or propose changes to improve the delivery of the region’s 

 



public defense services.  In either event, the Commission’s Service Delivery Plans will (a) 
take into account the local conditions, practices and resources unique to the region, (b) 
outline the structure and objectives of the region’s delivery system and the roles and 
responsibilities of public defense contractors in the region, and (c) when appropriate, 
propose revisions in the terms and conditions of the region’s public defense contracts.   
 
Finally, under the direction of PDSC, OPDS will implement the strategies or changes 
proposed in the Commission’s Service Delivery Plan for that region.  Any Service Delivery 
Plan that PDSC develops will not be the last word on the service delivery system in that 
region, or on the quality and cost-efficiency of the region’s public defense services.  The 
limitations of PDSC’s budget, the existing personnel, level of resources and unique 
conditions in each county, the current contractual relationships between PDSC and its 
contractors, and the wisdom of not trying to do everything at once, place constraints on the 
Commission’s initial planning process in any region.  PDSC’s planning process is an 
ongoing one, calling for the Commission to return to each region of the state over time in 
order to develop new service delivery plans or revise old ones.  The Commission may also 
return to some regions of the state on an expedited basis in order to address pressing 
problems in those regions. 

 
Background and Context to the Service Delivery Planning Process 

 
The 2001 legislation establishing PDSC was based upon an approach to public defense 
management, widely supported by the state’s judges and public defense attorneys, which 
separates Oregon’s public defense function from the state’s judicial function.  Considered 
by most commentators and authorities across the country as a “best practice,” this 
approach avoids the inherent conflict in roles when judges serve as neutral arbiters of legal 
disputes and also select and evaluate the advocates in those disputes.  As a result, while 
judges remain responsible for appointing attorneys to represent eligible clients, the 
Commission is now responsible for the provision of competent public defense attorneys.   
 
PDSC is committed to undertaking strategies and initiatives to ensure the competency of 
those attorneys.  In the Commission’s view, however, ensuring the minimum competency 
of public defense attorneys is not enough.  As stated in its mission statement, PDSC is 
also dedicated to ensuring the delivery of quality public defense services in the most cost-
efficient manner possible.  The Commission has undertaken a range of strategies to 
accomplish this mission. 
 
A range of strategies to promote quality and cost-efficiency.  Service delivery planning is 
one of the most important strategies PDSC has undertaken to promote quality and cost-
efficiency in the delivery of public defense services.  However, it is not the only one.   
 
In December 2003, the Commission directed OPDS to form a Contractors Advisory Group, 
made up of experienced public defense contractors from across the state.  That group 
advises OPDS on the development of standards and methods to ensure the quality and 
cost-efficiency of the services and operations of public defense contractors, including the 
establishment of a peer review process and technical assistance projects for contractors 
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and new standards to qualify individual attorneys across the state to provide public 
defense services. 
 
OPDS has also formed a Quality Assurance Task Force of contractors to develop an 
evaluation or assessment process for all public defense contractors.  Beginning with the 
largest contractors in the state, this process is aimed at improving the internal operations 
and management practices of those offices and the quality of the legal services they 
provide.  In 2004, site teams of volunteer public defense managers and lawyers have 
visited the largest contractors in Deschutes, Clackamas and Washington Counties and 
prepared reports assessing the quality of their operations and services and recommending 
changes and improvements.  In 2005, the Quality Assurance Task Force is planning site 
visits of the largest contractors in counties across the state, including Columbia, Jackson, 
Klamath, Multnomah and Umatilla Counties. 
 
Numerous Oregon State Bar task forces on public defense have highlighted the 
unacceptable variations in the quality of public defense services in juvenile cases across 
the state.  Therefore, PDSC has undertaken a statewide initiative to improve juvenile law 
practice in collaboration with the state courts, including a new Juvenile Law Training 
Academy for public defense lawyers.   
 
In accordance with its Strategic Plan for 2003-05, PDSC has developed a systematic 
process to address complaints over the behavior and performance of public defense 
contractors and individual attorneys.  The Commission is also concerned about the 
“graying” of the public defense bar in Oregon and a potential shortage of new attorneys to 
replace retiring attorneys in the years ahead.  More and more lawyers are spending their 
entire careers in public defense law practice and many are now approaching retirement.  In 
most areas of the state, no formal process or strategy is in place to ensure that new 
attorneys will be available to replace retiring attorneys.  As a result, PDSC is exploring 
ways to attract and train younger lawyers in public defense practice across the state. 
 
“Structure” versus “performance” in the delivery of public defense services.  Distinguishing 
between structure and performance in the delivery of public defense services is important 
in determining the appropriate roles for PDSC and OPDS in the Commission’s service 
delivery planning process. That process is aimed primarily at reviewing and improving the 
“structure” for delivering public defense services in Oregon by selecting the most effective 
kinds and combinations of organizations to provide those services.  Experienced public 
defense managers and practitioners, as well as research into “best practices,” recognize 
that careful attention to the structure of service delivery systems contributes significantly to 
the ultimate quality and effectiveness of public defense services.1  A public agency like 
PDSC, whose volunteer members are chosen for their variety and depth of experience and 
judgment, is best able to address systemic, overarching policy issues such as the 
appropriate structure for public defense delivery systems in Oregon.   

                                            
1 Debates over the relative effectiveness of the structure of public defender offices versus the structure of 
private appointment processes have persisted in this country for decades.  See, e.g., Spangenberg and 
Beeman, “Indigent Defense Systems in the United States,” 58 Law and Contemporary Problems 31-49 
(1995). 
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Most of PDSC’s other strategies to promote quality and cost-efficiency in the delivery of 
public defense services described above focus on the “performance” of public defense 
contractors and attorneys in the course of delivering their services.  Performance issues 
will also arise from time-to-time in the course of the Commission’s service delivery 
planning process.  These issues usually involve individual lawyers and contractors and 
present specific operational and management problems that need to be addressed on an 
ongoing basis, as opposed to the broad policy issues that can be more effectively 
addressed through the Commission’s deliberative processes.  OPDS, with advice and 
assistance from its Contractors Advisory Group and others, is usually in the best position 
to address performance issues.   
 
In light of the distinction between structure and performance in the delivery of public 
defense services and the relative capacities of PDSC and OPDS to address these issues, 
this report will generally recommend that, in the course of this service delivery planning 
process, PDSC should reserve to itself the responsibility of addressing structural issues 
with policy implications and assign to OPDS the tasks of addressing performance issues 
with operational implications. 
 
Organizations currently operating within the structure of Oregon’s public defense delivery 
systems.  The choice of organizations to deliver public defense services most effectively 
has been the subject of a decades-old debate between the advocates for “public” 
defenders and the advocates for “private” defenders.  PDSC has repeatedly declared its 
lack of interest in joining this debate.  Instead, the Commission intends to concentrate on a 
search for the most effective kinds and combinations of organizations in each region of the 
state from among those types of organizations that have already been established and 
tested over decades in Oregon. 
 
The Commission also has no interest in developing a one-size-fits-all model or template for 
organizing the delivery of public defense services in the state.  The Commission 
recognizes that the local organizations currently delivering services in Oregon’s counties 
have emerged out of a unique set of local conditions, resources, policies and practices, 
and that a viable balance has frequently been achieved among the available options for 
delivering public defense services. 
 
On the other hand, PDSC is responsible for the wise expenditure of taxpayer dollars 
available for public defense services in Oregon.  Accordingly, the Commission believes 
that it must engage in meaningful planning, rather than simply issuing requests for 
proposals (RFPs) and responding to those proposals.  As the largest purchaser and 
administrator of legal services in the state, the Commission is committed to ensuring that 
both PDSC and the state’s taxpayers are getting quality legal services at a fair price.  
Therefore, the Commission does not see its role as simply continuing to invest public funds 
in whatever local public defense delivery system happens to exist in a region but, instead, 
to seek the most cost-efficient means to provide services in each region of the state. 
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PDSC intends, first, to review the service delivery system in each county and develop 
service delivery plans with local conditions, resources and practices in mind.  Second, in 
conducting reviews and developing plans that might change a local delivery system, the 
Commission is prepared to recognize the efficacy of the local organizations that have 
previously emerged to deliver public defense services in a county and leave that county’s 
organizational structure unchanged.  Third, PDSC understands that the quality and cost-
efficiency of public defense services depends primarily on the skills and commitment of the 
attorneys and staff who deliver those services, no matter what the size and shape of their 
organizations.  The organizations that currently deliver public defense services in Oregon 
include: (a) not-for-profit public defender offices, (b) consortia of individual lawyers or law 
firms, (c) law firms that are not part of a consortium, (d) individual attorneys under contract, 
(e) individual attorneys on court-appointment lists and (f) some combination of the above.  
Finally, in the event PDSC concludes that a change in the structure of a county’s or 
region’s delivery system is called for, it will weigh the advantages and disadvantages and 
the strengths and weaknesses of each of the foregoing organizations in the course of 
considering any changes. 
 
The following discussion outlines the prominent features of each type of public defense 
organization in Oregon, along with some of their relative advantages and disadvantages. 
This discussion is by no means exhaustive.  It is intended to highlight the kinds of 
considerations the Commission is likely to make in reviewing the structure of any local 
service delivery system.   
 
Over the past two decades, Oregon has increasingly delivered public defense services 
through a state-funded and state-administered contracting system.  As a result, most of the 
state’s public defense attorneys and the offices in which they work operate under contracts 
with PDSC and have organized themselves in the following ways: 
 

Not-for-profit public defender offices.  Not-for-profit public defender offices operate 
in eleven counties of the state and provide approximately 35 percent of the state’s 
public defense services.  These offices share many of the attributes one normally 
thinks of as a government-run “public defender office,” most notably, an 
employment relationship between the attorneys and the office.2  Attorneys in the 
not-for-profit public defender offices are full-time specialists in public defense law, 
who are restricted to practicing in this specialty to the exclusion of any other type 
of law practice.  Although these offices are not government agencies staffed by 
public employees, they are organized as non-profit corporations overseen by 
boards of directors with representatives of the community and managed by 
administrators who serve at the pleasure of their boards. 

 

 
While some of Oregon’s public defender offices operate in the most populous 
counties of the state, others are located in less populated regions.  In either case, 
PDSC expects the administrator or executive director of these offices to manage 
their operations and personnel in a professional manner, administer specialized 
internal training and supervision programs for attorneys and staff, and ensure the 

                                            
2 Spangenberg and Beeman, note 1 above, at p. 36. 
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delivery of effective legal representation, including representation in specialized 
justice programs such as Drug Courts and Early Disposition Programs.  As a 
result of the Commission’s expectations, as well as the fact that they usually 
handle the largest caseloads in their counties, public defender offices tend to 
have more office “infrastructure” than other public defense organizations, 
including paralegals, investigators, automated office systems and formal 
personnel, recruitment and management processes. 
 
Because of the professional management structure and staff in most public 
defender offices, PDSC looks to the administrators of these offices, in particular, 
to advise and assist the Commission and OPDS.  Boards of directors of public 
defender offices, with management responsibilities and fiduciary duties required 
by Oregon law, also offer PDSC an effective means to (a) communicate with local 
communities, (b) enhance the Commission’s policy development and 
administrative processes through the expertise on the boards and (c) ensure the 
professional quality and cost-efficiency of the services provided by their offices. 
 
Due to the frequency of cases in which public defender offices have conflicts of 
interest due primarily to cases involving multiple defendants or former clients, no 
county can operate with a public defender office alone.3  As a result, PDSC 
expects public defender offices to share their management and law practice 
expertise and appropriate internal resources, like training and office management 
systems, with other contractors in their counties. 

 
Consortia.  A “consortium” refers to a group of attorneys or law firms formed for 
the purposes of submitting a proposal to OPDS in response to PDSC’s RFP and 
collectively handling a public defense caseload specified by PDSC.  The size of 
consortia in the state varies from a few lawyers or law firms to 50 or more 
members.  The organizational structure of consortia also varies.  Some are 
relatively unstructured groups of professional peers who seek the advantages of 
back-up and coverage of cases associated with a group practice, without the 
disadvantages of interdependencies and conflicts of interest associated with 
membership in a law firm.  Others, usually larger consortia, are more structured 
organizations with (a) objective entrance requirements for members, (b) a formal 
administrator who manages the business operations of the consortium and 
oversees the performance of its lawyers and legal programs, (c) internal training 
and quality assurance programs, and (d) plans for “succession” in the event that 
some of the consortium’s lawyers retire or change law practices, such as 
probationary membership and apprenticeship programs for new attorneys. 

 

 
Consortia offer the advantage of access to experienced attorneys, who prefer the 
independence and flexibility associated with practicing law in a consortium and 
who still wish to continue practicing law under contract with PDSC.  Many of these 
attorneys received their training and gained their experience in public defender or 

                                            
3 Id. 
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district attorney offices and larger law firms, but in which they no longer wish to 
practice law. 

 
In addition to the access to experienced public defense lawyers they offer, 
consortia offer several administrative advantages to PDSC.  If the consortium is 
reasonably well-organized and managed, PDSC has fewer contractors or 
attorneys to deal with and, therefore, OPDS can more efficiently administer the 
many tasks associated with negotiating and administering contracts.  
Furthermore, because a consortium is not considered a law firm for the purpose 
of determining conflicts of interest under the State Bar’s “firm unit” rule, conflict 
cases can be cost-efficiently distributed internally among consortium members by 
the consortium’s administrator.  Otherwise, OPDS is required to conduct a search 
for individual attorneys to handle such cases and, frequently, to pay both the 
original attorney with the conflict and the subsequent attorney for duplicative work 
on the same case.  Finally, if a consortium has a board of directors, particularly 
with members who possess the same degree of independence and expertise as 
directors of not-for-profit public defenders, then PDSC can benefit from the same 
opportunities to communicate with local communities and gain access to 
additional management expertise. 
 
Some consortia are made up of law firms, as well as individual attorneys.  
Participation of law firms in a consortium may make it more difficult for the 
consortium’s administrator to manage and OPDS to monitor the assignment and 
handling of individual cases and the performance of lawyers in the consortium.  
These potential difficulties stem from the fact that internal assignments of a law 
firm’s portion of the consortium’s workload among attorneys in a law firm may not 
be evident to the consortium’s administrator and OPDS or within their ability to 
track and influence.   
 
Finally, to the extent that a consortium lacks an internal management structure or 
programs to monitor and support the performance of its attorneys, PDSC must 
depend upon other methods to ensure the quality and cost-efficiency of the legal 
services the consortium delivers.  These methods would include (i) external 
training programs, (ii) professional standards, (iii) support and disciplinary 
programs of the State Bar and (iv) a special qualification process to receiving 
court appointments. 

 
Law firms.  Law firms also handle public defense caseloads across the state 
directly under contract with PDSC.  In contrast to public defender offices and 
consortia, PDSC may be foreclosed from influencing the internal structure and 
organization of a law firm, since firms are usually well-established, ongoing 
operations at the time they submit their proposals in response to RFPs.  
Furthermore, law firms generally lack features of accountability like a board of 
directors or the more arms-length relationships that exist among independent 
consortium members.  Thus, PDSC may have to rely on its assessment of the 
skills and experience of individual law firm members to ensure the delivery of 
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quality, cost-efficient legal services, along with the external methods of training, 
standards and certification outlined above.   

 
The foregoing observations are not meant to suggest that law firms cannot 
provide quality, cost-efficient public defense services under contract with PDSC.  
Those observations simply suggest that PDSC may have less influence on the 
organization and structure of this type of contractor and, therefore, on the quality 
and cost-efficiency of its services in comparison with public defender offices or 
well-organized consortia.   
 
Finally, due to the Oregon State Bar’s “firm unit” rule, when one attorney in a law 
firm has a conflict of interest, all of the attorneys in that firm have a conflict.  Thus, 
unlike consortia, law firms offer no administrative efficiencies to OPDS in handling 
conflicts of interest. 

 
Individual attorneys under contract.  Individual attorneys provide a variety of 
public defense services under contract with PDSC, including in specialty areas of 
practice like the defense in aggravated murder cases and in geographic areas of 
the state with a limited supply of qualified attorneys.  In light of PDSC’s ability to 
select and evaluate individual attorneys and the one-on-one relationship and 
direct lines of communications inherent in such an arrangement, the Commission 
can ensure meaningful administrative oversight, training and quality control 
through contracts with individual attorneys.  Those advantages obviously diminish 
as the number of attorneys under contract with PDSC and the associated 
administrative burdens on OPDS increase. 

 

 
This type of contractor offers an important though limited capacity to handle 
certain kinds of public defense caseloads or deliver services in particular areas of 
the state.  It offers none of the administrative advantages of economies of scale, 
centralized administration or ability to handle conflicts of interest associated with 
other types of organizations. 

 
Individual attorneys on court-appointment lists.  Individual court-appointed 
attorneys offer PDSC perhaps the greatest administrative flexibility to cover cases 
on an emergency basis, or as “overflow” from other types of providers.  This 
organizational structure does not involve a contractual relationship between the 
attorneys and PDSC.  Therefore, the only meaningful assurance of quality and 
cost-efficiency, albeit a potentially significant one, is a rigorous, carefully 
administered qualification process for court appointments to verify attorneys’ 
eligibility for such appointments, including requirements for relevant training and 
experience. 

 

 
OPDS’s Preliminary Investigation in Marion County 

 
The primary objectives of OPDS’s investigations of local public defense delivery systems 
throughout the state are (1) to provide PDSC with an assessment of the strengths and 
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weaknesses of those systems for the purpose of assisting the Commission in its 
determination of the need to change a system's structure or operation and (2) to identify 
the kinds of changes that may be needed and the challenges the Commission might 
confront in implementing those changes.  PDSC’s assessment of the strengths and 
weaknesses of a local public defense delivery system begins with its review of an OPDS 
report like this. 
 
OPDS’s investigations of local delivery systems in counties or judicial districts serve two 
other important functions.  First, they provide useful information to public officials and other 
stakeholders in the local justice system about the condition and effectiveness of their 
justice system.  The Commission has discovered that this function of “holding a mirror up” 
to local justice systems for all the community to see can, without any further action by the 
Commission, create momentum for reassessment and improvement.  Second, the history, 
past practices and rumors in local justice systems can distort perceptions of current 
realities.  OPDS’s investigations of public defense delivery systems can correct some of 
those local misperceptions. 
 
On July 28 and August 11, 2005, PDSC held public meetings in Marion County to (a) 
consider the results of OPDS’s investigation in the county as reported in preliminary drafts 
like this one, (b) receive testimony and comments from the Commission’s local 
contractors, prosecutors, judges and other justice officials and interested citizens regarding 
the quality of the county’s public defense system and services, and (c) identify and analyze 
the issues that should be addressed in the Commission’s Service Delivery Plan for Marion 
County.   
 
Earlier drafts of this report were submitted to PDSC for the purpose of providing a 
framework to guide the Commission’s discussions about the condition of Marion County’s 
public defense system and services and the range of policy options available to the 
Commission — from concluding that no changes are needed in the county to significantly 
restructuring the county’s delivery system.  Those draft reports also offered guidance to 
PDSC’s invited guests at its meetings, the Commission’s contractors, public officials, 
justice professionals and other citizens interested in Marion County’s criminal and juvenile 
justice systems about the kind of information and advice that will assist the Commission in 
improving the county’s public defense delivery system.   
 
In the final analysis, the level of engagement and the quality of the input from all of the 
stakeholders in Marion County’s justice system may be the single most important factor 
contributing to the quality of the final version of this report and the Commission’s Service 
Delivery Plan for Marion County.  Accordingly, OPDS continued to solicit written comments 
from interested persons until PDSC’s October 21, 2005 meeting in Bend, when the 
Commission accepted the final draft of this report and adopted the Service Delivery Plan 
set forth on pages 34 to 38. 
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A Demographic Snapshot of Marion County 4   
 

Located 50 miles south of the Portland Metropolitan Area between the Willamette River 
and the Cascade Mountains, Marion County covers 1,200 square miles including 20 cities 
and the Oregon state capital.  With a population of nearly 300,000, Marion County is the 
fourth largest county in Oregon.  It is also the fastest growing county in the Willamette 
Valley, with a growth rate of 25 percent from 1990 to 2000 and a projected growth rate of 
16 percent from 2000 to 2010. 
 
Although Marion County remains the largest producer of agricultural income among 
Oregon's 36 counties, its economy is increasingly dependent on government, with 38 state 
agencies located in and around Salem.   
 
Marion County is also the home of Willamette University and Chemeketa Community 
College.  Nevertheless, the higher education level of its residents is relatively low, with 13 
percent of the adult population holding a Bachelor’s Degree and 6.7 percent with a post-
graduate degree (compared to respective statewide averages of 16.4 percent and 8.7 
percent).  Twenty-one percent of the county’s population of adults (25 years old or older) 
does not have a high school diploma, compared to 15 percent of all Oregonians.  Marion 
County also has the second highest teen pregnancy rate in the state at 22 percent, 
compared to a statewide average of 16.7 percent. 
 
Although Marion County is the home of state government, it has had above average 
unemployment rates over the past decade, ranking twelfth among Oregon counties in per 
capita income in 2000.  The county also has a relatively small proportion of professionals, 
scientists and managers in the workforce for a populous county with so many state 
agencies (7.2 percent, compared to 11.4 percent in Multnomah County and a state 
average of 8.9 percent in 2000).  The percentage of Marion County’s residents living in 
poverty is 13.5, compared to 11.6 percent in Oregon and 12.4 percent in the United States. 
 
Marion County is the third most diverse county in Oregon.  Its non-white and Hispanic 
residents make up 23.5 percent of the county’s population, compared to 16.5 percent for 
the state as a whole. 
 
With juveniles (18 years old or younger) making up a high percentage of its total 
population at 27.4 percent, the county’s “at risk” population (which tends to commit more 
criminal and juvenile offenses) is larger than the state’s at-risk population of 24.7 percent.  
Marion County had the second highest index crime rate in the state in 2000 with 58.5 index 
crimes per 1,000 residents, following Multnomah County with 74.8 per 1,000 and 
compared to the state’s average of 49.2.5  The fact that the county is the site of two major 

                                            
4 The following information was taken from Marion County’s official website and from data compiled by 
Southern Oregon University’s Southern Oregon Regional Services Institute, which is contained in the 
Institute’s Oregon: A Statistical Overview (May 2002) and Oregon: A Demographic Profile (May 2003). 
5 “Index crimes” are those crimes reported by the Oregon State Police as part of its Oregon Uniform Crime 
Reports, and include murder, rape and other sex offenses, robbery, aggravated assault, burglary, theft, 
including auto theft, and arson.  Oregon: A Statistical Overview at p. 122. 
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state correctional institutions and the state’s largest mental hospital is considered by many 
residents and observers as a significant contributing factor to the county’s relatively high 
crime rate 
 
The public defense caseload in Marion County is approximately ten percent of Oregon’s 
total public defense caseload. 

 
OPDS’s Initial Findings in Marion County 

 
PDSC’s Contractors.  The Commission has four contractors that provide public defense 
services in Marion County: (1) the Marion County Association of Defenders, Ltd. (MCAD), 
which handles the bulk of the county’s criminal cases; (2) the Juvenile Advocacy 
Consortium (JAC), which specializes in juvenile defense representation in the county; (3) 
Andrew Ositis, who appears in civil commitment proceedings on behalf of allegedly 
mentally ill persons; and (4) Harris Matarazzo, who represents persons subject to the 
jurisdiction of the Psychiatric Security Review Board.6   
 
OPDS interviewed a significant number of judges, defense attorneys, prosecutors and 
corrections officials in Marion County regarding the Commission’s two largest contractors,7 
the structure and operation of the county’s service delivery system and the quality of local 
public defense services.  Nevertheless, OPDS restricted these initial findings primarily to 
information gathered at OPDS’s formal meetings with members of MCAD’s Board of 
Directors and members of JAC, and from the consortia’s written responses to OPDS’s 
request for information. 
 
Marion County Association of Defenders, Ltd.  MCAD lists 55 members on its “Active 
Roster” of participating attorneys, although some of those lawyers apparently handle 
consortium cases infrequently.8  MCAD employs Steve Gorham for 70 percent of his time 

                                                                                                                                                 
   Crime rates in Marion County have been dropping, however, as they have been across the state.  For 
example, from 1990 to 2000 the index crime rate in Marion County dropped by 7 percent and across the 
state by 14 percent.  Over the same period of time, the county’s crime rate for offenses against persons 
decreased by 21 percent, compared to a statewide decrease of 24.5 percent. 
6 See the text accompanying note 50, below. 
7 OPDS understands that the membership of the two largest consortium contractors in Marion County, 
MCAD and JAC, are made up of individual lawyers rather than law firms.  Therefore, Marion County will not 
present the Commission with the policy question of whether PDSC should encourage, and perhaps 
eventually require, some or all consortia to be comprised of individual lawyers, presumably including 
individual lawyers from the same law firm.  While a significant number of able and effective law firms 
currently participate in consortia across the state, OPDS has found that an understandable resistance to 
operational transparency and loss of management prerogatives by law firms increases the challenges to a 
consortium’s administrator in addressing problems with attorneys’ performance and conduct, and to OPDS in 
determining who is performing and who is getting compensated for legal work pursuant to PDSC’s contracts.  
8 In response to the questionnaire that OPDS requested MCAD and JAC to complete prior to PDCS’s July 
meeting in Marion County, MCAD stated: 
 

Each consortium attorney decides whether or not to specialize in criminal defense.  There is 
no limit to an attorney’s practice that can be consortium related.  The vast majority of 
consortium members who do the everyday work of the consortium “specialize” in indigent 
defense. 
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(.70 FTE) as its Executive Director and operates under the direction of a nine-member 
Board of Directors chaired by Salem attorney Richard Cowan. 
 
In order to provide guidance to PDSC’s two largest contractors in Marion County 
concerning this service delivery planning process and to obtain background information 
from them in preparation for the Commission’s two public meetings in the county, OPDS 
distributed copies of PDSC’s Service Delivery Plan for Multnomah County and a lengthy 
questionnaire to both MCAD and JAC.  The questionnaire (the “Site Visit Questionnaire”) 
was designed for consortium contractors by OPDS’s Quality Assurance Task Force in 
preparation for its contractor site visit process.   
 
MCAD’s “Answers to Questionnaire for Consortium Administrators and Boards” (“MCAD’s 
Answers”) is attached as Appendix A, along with the following attachments: Att-1, “Articles 
of Incorporation; Att-2 “Corporate Bylaws;” Att-3, “Attorney Manual: Policies and 
Procedures,” (“MCAD’s Attorney Manual”); Att-4, “Position Description” for the Executive 
Director; Att-5, “MCAD New Member Information Sheet” and Att-6, MCAD’s recent “Email 
Summary.”  The apparent corporate formalities and the lengthy and detailed policies and 
procedures set forth in these materials reflect MCAD’s considerable attention to 
administrative details and its lengthy history as the primary public defense consortium in 
Marion County. 
 
On May 18, 2005, Shelley Dillon and Peter Ozanne of OPDS met with Dick Cowan and 
three other members of MCAD’s Board of Directors.  These board members expressed 
enthusiasm for public defense practice and a personal commitment to ensuring the quality 
of legal services provided by MCAD.  Recognizing that MCAD’s size presented particular 
challenges to monitoring the performance and conduct of its attorneys and to addressing 
problems with the quality of their services, they noted recent improvements in MCAD’s 
quality assurance processes, including a more systematic and rigorous review of attorney 
performance problems, more effective remedial strategies to address these problems, and 
greater authority to MCAD’s Executive Director to intervene when such problems arise.9  
These MCAD directors also pointed to the relatively recent removal of one 
underperforming attorney from MCAD as a sign of consortium’s more systematic and 
rigorous quality assurance processes, which are administered by MCAD’s Quality 
Assurance Committee. 
 
MCAD’s answers to the Site Visit Questionnaire describe these quality assurance 
processes in more detail.10   Due to the importance of this topic, OPDS urged the reader to 
review in their entirety MCAD’s answers to Questions 21 and 22 in the Site Visit 
Questionnaire in Appendix A. 
                                                                                                                                                 
 
Appendix A, MCAD’s Answers at page 3, Question 9.  Because of an ambiguity in the relevant 
question, OPDS was unable to determine (a) what percentage of an average MCAD member’s law 
practice is devoted to criminal defense practice, (b) the range of such percentages among MCAD’s 
membership and (c) whether MCAD has policy objectives or aspirational goals regarding the extent to 
which any member of the consortium should specialize in criminal defense practice. 
9 See also Appendix A, MCAD’s Attorney Manual at pages 2-6. 
10 Appendix A, MCAD’s Answers at pages 7-8, Question 21 and 22. 
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All four board members were adamant in their support for MCAD’s attorney compensation 
system, which is based on billable hours and is supported by detailed policies and 
procedures and a specially-designed electronic billing system.  They believe this 
compensation system is far superior to a per case rate of compensation because hourly 
rates reward actual work required and performed in a case.11  At the same time, they 
expressed pride in the detail and rigor of MCAD’s policies and procedures to cap total 
attorney billings and non-routine expenses in individual cases.12  MCAD’s billing system, 
which was develop by a founding member of the consortium and to which nearly half of its 
40-page Attorney Manual is devoted,13 reflects a commitment to accurate and prompt 
billing and payment.  MCAD’s four board members also expressed confidence that, as a 
result of its compensation and billing systems, their consortium provided public defense 
services at a lower cost than most, if not all, other contractors in the state.14 
 
MCAD’s process for admitting new members to the consortium remains unclear to OPDS.  
The four MCAD board members indicated that they recently interviewed and hired several 
new attorneys through a relatively new formal hiring process.  They explained this process 
as beginning with an interested attorney’s letter of inquiry, followed by an interview with the 
Executive Director and members of the board, and concluding with a vote of the Board of 
Directors to grant or deny the applicant’s admission to the consortium.  This process 
appears to be memorialized in MCAD’s Attorney Manual as follows: “New members must 
be voted in by a majority of the Board of Directors.”15  MCAD does not appear to have any 
formal policies or procedures to actively recruit qualified candidates for membership other 
than responding to the applications of interested lawyers.16  Several past and present 
MCAD members with whom OPDS has spoken indicated that MCAD’s admission process 
has historically been quite informal, based upon a candidate’s personal contacts with 
consortium members and the assessment of a candidate’s qualifications by the most 
influential members of MCAD.17 
 

                                            
11 See also Appendix A, MCAD’s Attorney Manual at pages 13-20 and 31-34. 
12 Id. at pages 21-30 and 30-40. 
13 Id. 
14 See also Appendix A, MCAD’s Answers at page 11, Question 29.  Presumably, Yamhill County Defenders, 
Inc., which adopted MCAD’s compensation and billing systems, can make a similar claim.  PDSC plans to 
visit Yamhill County in November 2005. 
15 Appendix A, MCAD’s Attorney Manual at pages 1-2, section 1.0 D.  Prior to July 13, 2005 when MCAD’s 
Attorney Manual was modified, Section 1.0 D. of the manual stated that “[m]embership is currently closed” 
and that “[a]ction must be taken by both the Board of Directors and the membership in order to open the 
MCAD membership.”  OPDS concluded that such actions must have been taken recently. 
16 In Appendix A, MCAD’s Answers, MCAD does state that, in the event its membership becomes too small 
or too imbalanced between experienced and inexperience attorneys, MCAD “will advertise for new 
membership by communicating this need” to law schools and in relevant professional publications.  (at pages 
4 and10.)  
17 MCAD’s Answers tend to confirm these reports.  In response to Question 12 of the Site Visit Questionnaire 
– “How do you insure that new attorneys can become part of the consortium?” – MCAD stated: “In the past, 
[by] word of mouth . . . .”  Id. at page 4, Question 10. 
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In response to the Site Visit Questionnaire, MCAD indicated that it has a formal mentoring 
system for new and inexperienced members, which is described in its Attorney Manual.18  
OPDS was unable to locate that description in the Attorney Manual at the time, though 
Section 1.0 D. of the manual does set forth a requirement that “[a]ll new members are 
required to develop and complete a personal mentoring program” and Section 1.0 G. 
refers to a “Quality Assurance Mentor Program.”19  MCAD’s “New Member Information 
Sheet” also refers to a mentoring program, stating that “[a]ll new members are required to 
enroll in MCAD’s mentoring program,”20 but does not contain a description of the program 
either. 
 
Court-appointments of MCAD members are made on a “rotational basis” in which 
attorneys sign up for specific dates as “attorney-of-the-day” and receive all the cases 
generated by a particular court or court docket on that date.21  OPDS was uncertain of the 
extent to which MCAD’s cases, other than murder and aggravated murder cases, are 
assigned to individual attorneys based upon the complexity of a case and the qualifications 
of the lawyer, other than by the categories of cases set forth in the Attorney Manual such 
as “felony,” “misdemeanor” and “Spanish speaking misdemeanor.”22  One of MCAD’s 
board members expressed opposition to this case assignment system during OPDS’s 
meeting with four board members because of the system’s uncontrolled and unequal 
distribution of cases among MCAD’s attorneys.  The majority of MCAD’s members 
apparently favor this system, however, on the ground that it promotes early personal 
attorney contact with clients in the courtroom. 
 
Based upon its May 18 meeting and informal conversations with MCAD’s Executive 
Director and board members, OPDS gained the impression that MCAD is in the process of 
trying to move away from an organizational structure in which its members historically 
regarded consortium membership as a vested right and significantly limited their 
delegation of authority to MCAD’s Board and Executive Director to affect that right or to 
manage the organization23 – akin to the traditional relationship between a university 
president and tenured faculty.  MCAD now appears to be moving in the direction of an 

                                            
18 Id. at page 4, Question 12. 
19 Appendix A, MCAD’s Attorney Manual, page 1-2; page 3, section 1.0 G.3) b.).  MCAD’s Answers also 
state that “MCAD encourages new members to observe Marion County Court procedures and to call any 
MCAD member with questions.” MCAD’s Answers at page 4, Question 10. 
20 Appendix A, MCAD’s Answers, Att-5, page 2. 
21 Appendix A, MCAD’s Attorney Manual at pages 11-12, section 3.5. 
22 Id. 
23 Perhaps this organizational structure and allocation of authority arose from MCAD’s origins.  MCAD’s 
Answers state, in relevant part: 
 

MCAD was created to both protect the then current indigent defense providers in Marion 
County from arbitrary and capricious actions that had in the past been taken against them. 
 

*  *  *  *  * 
MCAD . . . provides to its members the protection, pride of membership, and power of the 
group to allow them to do their job without outside political or other influence. 
 

Appendix A, MCAD’s Answers at pages 10-11, Question 29. 
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organizational structure in which MCAD’s Board of Directors and Executive Director are 
authorized to exert more control over the admission of new members, members’ 
underperformance or misconduct, the suspension or termination of rights of membership, 
and the day-to-day operations of the organization – much like a law firm’s delegation of 
such authority to a managing partner, an executive committee or a firm administrator.24   
The extent to which MCAD has accomplished this change in organizational structure and 
distribution of authority is unclear.   
 
The board members who met with OPDS on May 18 did not appear to be enthusiastic 
about changing an organizational structure that has evolved over time to address the need 
for public defense services in Marion County.  For example, they did not believe that 
adding outside members to their board would improve MCAD’s management or relations 
with the community, observing that MCAD’s current board members have sufficient 
business and management expertise and ties to the local community. 
 
These MCAD board members expressed general satisfaction with their members’ 
professional relationships and dealings with judges, prosecutors and other justice 
professionals.  They did express concern, however, over the rate of turnover among the 
Circuit Court’s staff and the resulting difficulties for MCAD’s attorneys in understanding 
local court processes and working efficiently with the court. 
 
MCAD provided a lengthy response to the request in the Site Visit Questionnaire to 
describe “some of the things your consortium does well,” which included (1) high quality 
legal services, (2) management, planning and personal services in support of Marion 
County’s judicial and justice systems, (3) innovative administrative processes and 
management systems that have benefited OPDS and contractors across the state, (4) an 
hourly rate system based on payment for actual work done in an efficient and accountable 
manner and (5) a wealth of experience in post conviction relief and habeas corpus 
cases.25  In summarizing its strengths, MCAD stated: “. . . if one chose to compare 
MCAD’s representation of the indigent accused against any other current actual system 
with the same resources available, based on any set standard, . . . MCAD’s representation 

                                            
24 MCAD’s Attorney Manual seems to reflect this potential shift in organizational structure and redistribution 
of management authority.  MCAD’s policies and procedures afford extensive protections for its members in 
the context of complaints about their performance.  See Appendix A, MCAD’s Attorney Manual, pages 3-6, 
section 1.0 H. and I.  On the other hand, other subsections of the Attorney Manual governing membership 
establish the authority of the Executive Director or the Board of Directors to suspend a member “for good 
cause shown” and terminate a member “with the recommendation of the Quality Assurance Committee.”  Id. 
at pages 2-3, section 1.0 G 2.) 2.) (sic) and 3).  Other than “prior notice and an opportunity to be heard,” Id. 
at section 1.0 G 3), it is unclear whether the protections afforded to members facing a formal complaint in 
MCAD’s Attorney Manual also apply to members facing termination.  Section 1.0 G. of the Attorney Manual 
governing “Membership Termination” does not cross-reference MCAD’s formal complaint process, other than 
references to the “Quality Assurance Committee” and a “Quality Assurance Mentor Program.” Finally, 
MCAD’s lines of authority or responsibility regarding membership and its members’ rights with regard to 
these matters are further complicated by Section J. of the Attorney Manual, which provides for binding 
arbitration for “[a]ny disagreement between MCAD and the member attorney.”  Id. at page 6. 
25 Appendix A, MCAD’s Answers, pages 9-11, Question 29. 
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would be equal or exceed that other group or system.”26  OPDS urged readers to review 
this response to the Site Visit Questionnaire in its entirety. 
 
In response to the final question in the Site Visit Questionnaire regarding “areas in which 
you think improvement is needed,” MCAD concluded: 
 

At this time it is best to leave areas of improvement for others to suggest.  
That is not to say that MCAD and its members cannot improve.  One can 
always incrementally and individually strive to improve oneself and the work 
that we do.  Given the resources provided improvement might need to be left 
to this type of individual improvement.  Given more resources, especially in 
the hourly rate and the lessening of caseloads (read more time to work on 
fewer cases) could not help but improve the system. 
 
More resources to expand training or fund a full time trainer would also at 
least theoretically improve quality.27 

 
Juvenile Advocacy Consortium.  JAC specializes in juvenile law and handles most of the 
juvenile caseload in Marion County.  It is a much smaller and, therefore, more tightly-knit 
organization than MCAD.28  Until the beginning of this year when JAC added two new 
lawyers, the consortium had 10 members.  Because of the rapidly growing juvenile 
caseload in the county, JAC plans to recruit three more lawyers in the next 30 to 60 
days.29 
 
On June 22, 2005, Shelley Dillon and Peter Ozanne met with five of the most senior 
members of JAC.  Their comments and responses to the questions of those 
representatives of OPDS during that meeting, as well as JAC’s written “Responses to 
Questions” (“JAC’s Responses”) to the Site Visit Questionnaire (which is attached as 
Appendix B, along with a copy of the questionnaire), generally reflect a serious 
commitment to juvenile law practice, rigor in their selection and mentoring of new lawyers, 
pride in the quality of the lawyers in their consortium and a willingness to consider changes 
to improve the way JAC operates and manages itself. 
 
Because of the consortium’s relatively small size, JAC’s members have traditionally shared 
management responsibilities among its members and reached decisions affecting the 
consortium by consensus.30  While the consortium has no formally designated 
administrator or executive director, Salem attorney Richard Condon has been primarily 
responsible for negotiating and administering JAC’s public defense contracts in recent 
years.31  The members of JAC recognize that the recent growth in Marion County’s 
juvenile caseload, the resulting increase in the size of their consortium and PDSC’s 
                                            
26 Id. at page 11. 
27 Id., Question 30. 
28 For example, JAC’s members meet for lunch once a week and participate in a retreat once a year.  
Appendix B, JAC’s “Responses to Questions” (“JAC’s Responses”) at Question 1 and 17. 
29 Id. at Question 6. 
30 Id. at Question 2. 
31 Id. at Question 3. 
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interest in systematic quality assurance and management processes, require them to 
develop a more formal organizational structure and more explicit policies and procedures, 
including designation of a consortium administrator, formal bylaws, more structured 
contractual relationships among JAC’s members, and a board of directors with outside 
members.32 
 
Among JAC’s most apparent strengths are the commitment of its members to recruiting 
and retaining highly motivated and capable juvenile law practitioners and their pride in the 
legal skills and civic contributions of their colleagues.33  JAC’s members also expressed a 
commendable desire to increase the cultural diversity of their consortium.34  Nevertheless, 
and without implying any criticism of JAC’s worthy objectives of promoting quality and 
diversity, the consortium has no formal application process for the admission of new 
members, and apparently recruits potential members informally, based upon direct 
observations of a candidate’s personal attributes and legal skills and the assessments of 
judges and other legal professionals.35  While such practices are common, particularly 
among private law firms in relatively small legal markets, they can also be subjective and 
exclusionary. 
 
The assignment of cases to JAC’s members seems to be governed principally by juvenile 
court staff, which results according to JAC in an “equal number of cases” assigned to each 
lawyer.36  Other than adjustments in caseload assignments for its new and relatively 
inexperienced members, JAC apparently does not attempt to match complex cases with its 
most experienced or qualified lawyers. 
 
JAC appears to rely primarily on its relatively rigorous admission standards to address 
potential problems with the underperformance or misconduct of its attorneys.  It also relies 
on the fact that JAC’s size has, in the past, permitted its members to directly observe each 
other's performance in the courtroom on a regular basis.  Among the potential structural 
and operational changes to address its increasing size, JAC is apparently not considering 

                                            
32 JAC suggested in its response to OPDS’s questionnaire that formalities like a board of directors will 
change the consortium’s management style.  See Appendix B, JAC’s Responses at Question 3.  OPDS 
would hope that JAC retains the collaborative and collegial approach to governing itself that has apparently 
promoted the quality of its law practice and the enthusiasm and commitment to that practice of its members.                       
    JAC also proposed that its new board of directors “will meet weekly or biweekly” and handle all major 
issues for the consortium, “including but not limited to: hiring, mentoring, performance review, conflicts 
issues, division of workload [and] committee assignments.”  Id. at Question 2.  Given its apparent interest in 
attracting (and retaining) competent, influential and presumably busy people as outside board members, JAC 
should consider delegating some of the foregoing tasks of operational significance to its new administrator 
and an executive committee made up of rotating consortium members; and reserving to its board the more 
traditional policymaking and oversight roles, such as approval of bylaws and operating policies and 
procedures, advising the consortium on its business planning and its dealings and relationship with PDSC, 
periodic evaluations of the administrator’s performance and the consortium’s legal operations, and formal 
reviews of the consortium’s business and financial records and operations.  
33 Appendix B, JAC’s Response at Question 29. 
34 Id. at Question 6. 
35 Id. at Question 7. 
36 Id. at Question 13. 
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additional systematic processes to review and evaluate the professional performance and 
personal conduct of its members. 
 
JAC described how it addresses quality assurance and the underperformance of its 
attorneys as follows: 
 

Periodically, we check with judges to determine if there are any concerns 
from the bench.  We contact district attorneys, DHS officials and probation 
officers regarding performance issues – particularly, with new members.  We 
have almost daily contact among the group and know and discuss 
performance concerns. 
 
The issue [of attorney underperformance] rarely occurs.  However, we have 
addressed the issue in the past by discussing the issues with the individual 
and have the individual work with a mentor.  Then we regularly review the 
performance issues with the attorney, mentor, judges, caseworkers and 
district attorneys.  If the performance issues continue then we make it clear 
that the attorney will not be included in the bidding for the next contract 
period.37 

 
The most immediate and important challenge facing JAC appeared to be its shortage of 
lawyers to handle Marion County’s rapidly increasing juvenile caseload.  Fortunately, 
JAC’s members did not express the kind of resistance to increases in their membership 
that PDSC has sometimes encountered in other parts of the state.38  JAC has conferred 
regularly with CBS about the issue, admitted two new members at the beginning of this 
year, and committed itself to the admission of three more members in the next few months. 
 
JAC also provided extensive comments regarding “some of the things your consortium 
does well” in response to the Site Visit Questionnaire, including (1) its members’ 
commitment to children, families and their community, (2) their collaboration with each 
other and (3) their ability to resolve cases and manage clients well.39  OPDS again urges 
readers to review these comments in their entirety. 
 
In response to the Site Visit Questionnaire, JAC identified the following areas in need of 
improvement: 
 

We need to create a structure that will provide continuity for the future.  We 
need to recruit younger members and develop their skills to the point where 
they can eventually handle full case loads.40 

 
Without directing particular criticism at JAC or MCAD, OPDS suggested an issue for the 
Commission’s consideration which may have statewide implications.  The common use of 

                                            
37 Appendix B, JAC’s Responses at Question 21 and 22. 
38 Indeed, JAC clearly recognized this challenge.  Id. at Question 6 and 10. 
39 Id. at Question 29. 
40 Id. at Question 30. 
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informal recruitment and hiring practices by consortia under contract with PDSC raises the 
following policy question: should a public contractor supported by public funds and 
organized solely to deliver services to the state in exchange for those funds, like PDSC’s 
consortia,41 follow formal recruitment and hiring procedures to ensure equal access and 
fair consideration?  If the answer to that question is “yes,” then any such procedures would 
need to be simple, straightforward and easy to administer.  OPDS made three 
suggestions: (a) formal announcements in appropriate publications of openings in a 
consortium within the relevant county, region or market for legal services; (b) a formal 
screening of applications for admission and accompanying resumes; and (c) a formal 
interview process for the relatively few, screened applicants.  These suggestions would not 
preclude the continued use of the more informal and subjective recruitment practices used 
by PDSC’s consortium contractors across the state.  But the addition of more formal 
recruitment and hiring practices might promote inclusiveness and reduce the appearance, 
if not the reality, of bias or favoritism. 
 

Public Comments and Discussions at PDSC’s July 28, 2005 Meeting in Salem42 
 
The Commission’s Chair welcomed Circuit Court Judge Pamela Abernethy as the 
Commission’s first guest to provide comments on the public defense delivery system in 
Marion County.  Judge Abernethy confined her comments to the operations and 
performance of JAC due to the fact that she has served exclusively as Juvenile Court 
Judge over the past four years.  The Judge indicated that she is very pleased with the 
quality of JAC’s work and that everyone in the consortium is dedicated to juvenile law and 
the interests of their clients.  Besides an obvious need for additional juvenile lawyers at 
JAC, Judge Abernethy expressed her hope that JAC will recruit more Spanish-speaking 
attorneys with multi-cultural backgrounds.  She also believed that JAC needs to develop 
long-term plans for handling the juvenile caseload and adjusting to the demands for growth 
over the next 10 years. 
 
The Commission next welcomed Presiding Circuit Court Judge Paul Lipscomb to offer his 
comments on public defense in Marion County.  Judge Lipscomb reported that JAC 
provides excellent service and that the juvenile system is working very well.  In terms of 
the overall operation of public defense services in Marion County, however, he has 
become convinced that the county needs “a more structured system,” concluding that the 
current decentralized system provided by MCAD cannot ensure operational efficiency or 
consistent quality of its legal services.  Without faulting MCAD’s management, Board of 
Directors or the majority of dedicated criminal defense attorneys at MCAD, Judge 
Lipscomb expressed his belief that the Commission needs to restructure the delivery 
system for criminal cases in Marion County by either establishing a case rate 
compensation system with a more tightly organized consortium and stronger supervision 

                                            
41 In counties like Marion, where PDSC contracts with consortia to handle all cases or an entire category of 
cases, some observers have expressed the view that the Commission has created a public monopoly in the 
delivery of legal services, which might arguably give rise to special obligations on the part of the contractors 
in question. 
42 A full transcript of these public comments and discussions is attached as Appendix C. 
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and quality assurance processes or, as he would prefer, a public defender office staffed by 
full-time public defense attorneys.  
 
The Chair invited the Chair of MCAD’s Board of Directors, Dick Cowan, and MCAD’s 
Executive Director, Steve Gorham, to describe their operations and answer the 
Commission’s questions.  Mr. Gorham reviewed the history and origins of MCAD and its 
strengths which, in his view, include the delivery of high quality, efficient legal services in 
the county and other areas of the state at one of the lowest levels of compensation in the 
state.  Mr. Gorham felt that the biggest problem in Marion County’s public defense system 
is the inadequate level of state resources devoted to representation of the allegedly 
mentally ill.  In his opinion, that should be the first priority of the Commission, rather than 
any changes to MCAD.  Mr. Gorham emphasized that MCAD’s diversity of lawyers is one 
of its greatest strengths and challenged the Commission to prove that the quality of 
MCAD’s services was lower than any other provider in the state.  While observing that 
“[n]o one can really know what quality service is,” he assured the Commission that MCAD 
has “a vigorous quality assurance process” that predates OPDS’s complaint policy.  Mr. 
Gorham explained MCAD’s “attorney of the day” case assignment process, noting that 
some judges think it is a great system, while some judges don’t think the early 
establishment of an attorney-client relationship, which this system promotes, is important.  
He also noted that the Circuit Court judges’ individual docketing systems make scheduling 
very difficult and might prevent a traditional public defender office from operating 
effectively in the county. 
 
Mr. Gorham and Mr. Cowan were asked by the Chair to address the following concerns of 
the Commission: training, supervision, continuing legal education and assignment of cases 
based on attorneys’ skills and experience.  In the course of attempting to address those 
concerns, Mr. Cowan expressed his view that MCAD’s classification of attorneys as 
qualified to handle misdemeanors, felonies and similar categories of cases largely satisfies 
the need to match cases with the skills and experience of the consortium’s individual 
lawyers.  Mr. Gorham expressed the view that, if the Commission paid MCAD an additional 
$100,000 a year, then the consortium could hire a trainer improve its training, supervision 
and quality assurance processes. 
 
Mr. Gorham also informed the Commission that he believed MCAD’s system of hourly 
rates and internal cost controls saves PDSC $300,000 per year.  He assured the 
Commission that, if MCAD were paid higher rates and received that additional $300,000 as 
a result, then he and the Board would reduce the size of MCAD to address the 
management concerns of the Commission and Judge Lipscomb.  Mr. Gorham did not 
explain why MCAD needed additional funds to implement this change. 
 
The Chair next welcomed Circuit Court Judge Terry Leggert to offer her comments on the 
public defense system in Marion County.  Judge Leggert currently handles criminal cases 
at the Circuit Court Annex.  Her primary concern is to ensure that Marion County has a 
good process for providing quality representation to criminal defendants.  Based upon 
eight years of experience as a prosecutor and over ten years as a judge in Marion County, 
Judge Leggert has concluded that the quality of criminal defense services has declined in 
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the county, probably due to increases in the county’s caseloads and the number of  
attorneys at MCAD.  Moreover, many, though certainly not all, of the most experienced 
and skilled defense attorneys in the county have moved away from public defense practice 
and MCAD, leaving that practice to an increasing number of lawyers who lack the interest 
or ability to do the work.  A number of the most skilled lawyers have also moved to JAC.  
As a result, according to Judge Leggert, there are lawyers at MCAD handling cases in 
which they are “over their heads.”  While there is mentoring available at MCAD, the 
mentors have too little input or control over the cases handled by inexperienced or 
unskilled “mentees” to ensure competent representation.  Another problem for the Court at 
the Annex is contacting and communicating with MCAD members.  Judge Leggert believes 
these attorneys should either hire staff to answer their phones or maintain answering 
machines with sufficient capacity to accept messages and provide updated greetings to let 
callers know whether the attorneys are available.  These and other kinds of law practice 
standards need to be required and enforced by MCAD.  Judge Leggert criticized MCAD’s 
case assignment system based upon a distinction between misdemeanor and felony 
cases.  An Assault IV domestic violence case, for example, is frequently far more complex 
and triable and involves more collateral consequences than many felony cases.  Judge 
Leggert also noted that post-conviction relief cases are a unique challenge to Marion 
County’s justice system.  Although it is difficult to find attorneys willing to handle these 
cases, the attorneys at MCAD who do handle them “do a very good job keeping those 
cases moving.”  Judge Leggert concluded with the observation that any trainer or quality 
assurance lawyer for MCAD should not be employed by the consortium because it is too 
hard to evaluate, criticize or sanction friends and colleagues. 
 
Finally, the Chair invited Richard Condon and Jeff Carter of JAC to discuss their 
consortium’s operations and law practice.  Richard Condon described JAC’s history, 
organization and operations.  JAC currently has 14 members, all of whom are specialists in 
juvenile law.  JAC has recognized that it needs to hire more attorneys and to recruit 
younger and more diverse attorneys.  JAC relies primarily on informal mentoring to train its 
lawyers. JAC’s new or inexperienced attorneys are first assigned delinquency cases to 
gain basic skills and experience before handling dependency cases.  Much of the quality 
assurance in juvenile cases, however, is performed by the juvenile judge, who directly 
observes the performance of JAC’s attorneys on a regular basis.    
 
Although JAC has a history of decision-making by consensus, its members also recognize 
that as JAC grows they will “need to add structure in the form of a board and to assign 
responsibilities for administrative management.”43 They do not believe that they need a 
full-time administrator, however, and JAC does not currently have a formal coordinator or 
administrator.  Instead, Mr. Condon feels that JAC can manage itself through committees 
appointed by its board of directors.  JAC is considering the addition of outside lawyers with 
business law experience on its board of directors. 
 

 
 
 

                                            
43 Appendix C, Tr. 26. 

 21



OPDS’s Findings following PDSC’s July 28, 2005 Meeting in Salem 
 

By the time the second draft of this report was released following PDSC’s July 28 meeting, 
OPDS had interviewed 10 of Marion County’s 14 judges, the Trial Court Administrator, the 
staff of the Circuit Court’s Drug Court and Early Disposition Programs, representatives of 
MCAD’s Board of Directors and its Executive Director, attorney members of MCAD and 
JAC, other criminal defense attorneys in the county, the District Attorney and his senior 
staff, the Sheriff and his corrections staff, the staff and members of local Court Appointed 
Special Advocates (CASAs) and the Citizens Review Board.  Although the perceptions of 
these observers varied, several themes or general impressions emerged from the 
interviews that were similar to the comments and discussions at the Commission’s July 28 
meeting: 
 

 

 

 

                                           

JAC is generally regarded as a small group of above-average to excellent lawyers 
who, as a result of the small size of their group and high standards, maintain a 
high-quality, collegial law practice that serves the best interests of its clients and 
the local community.  Besides a few isolated complaints about particular cases 
and individual lawyers, the only concern expressed by observers was the need for 
more lawyers at JAC, particularly Spanish-speaking lawyers with culturally 
relevant backgrounds. 

 
MCAD is frequently complimented for the quality of its experienced lawyers, its 
responsiveness to the complaints of judges and other public officials and its 
contributions to the development of justice policy and the administration of justice 
in Marion County.  There is also a general impression among observers with 
lengthy experience in the county that MCAD has contributed to improving the 
general level of public defense practice since its founding 1993.  On the other 
hand, there is also a general impression, consistent with the comments of Judges 
Lipscomb and Leggert at the Commission’s July 28 meeting, that the average 
quality of MCAD’s legal services has slipped in recent years, and that too many of 
it most skilled and experienced lawyers have moved on to other areas of law 
practice, including privately retained criminal law practice and juvenile practice 
with JAC.  Most of these observers also feel that MCAD has become too large 
and that its managers are unwilling or unable to address problems with the quality 
of its members’ legal skills and services.  Many of these observers expressed the 
view that MCAD’s remedial efforts to train or mentor underperforming lawyers 
have been inconsistent and ineffective.  Most observers were unaware of how 
lawyers qualify to become members of MCAD, though some perceived that the 
process depends on personal relationships between applicants for membership 
and individual members of the consortium. 

 
As Judge Lipscomb noted at PDSC’s July 28 meeting,44 the opinions of Marion 
County’s judges vary considerably with regard to the need for change in the 
structure and quality of the county’s public defense delivery system, as well as 
what those changes should be.  Among the judges who were interviewed for this 

 
44 Appendix C, Tr. 6. 
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report, nearly all of them expressed praise of MCAD’s past accomplishments and 
concerns about its size and the quality of its training, management and legal 
services.  OPDS reported that about half of these judges would support in varying 
degrees the establishment of a public defender office in the county.  A majority of 
them hold the view that Judge Leggert expressed at July 28 Commission meeting.   
When asked what kind of delivery system she would prefer, Judge Leggert 
replied: “I will support whatever you say.”45  At least two of the 10 judges whom 
OPDS interviewed believe, as Judge Lipscomb reported, that “[the current] 
system has served Marion County well for many, many, many years and they 
don’t see the need for change . . . .”  To the extent that individual judges favor a 
public defender system or a consortium, the relevant considerations break down 
along the lines of the historic debate over the comparative advantages claimed for 
these two systems.  On the one hand, by offering an employer-employee 
relationship, full-time attorney specialists and systematic training and mentoring, a 
public defender office presumably raises the average level of public defense 
services.  On the other hand, by providing public defense practice opportunities 
for highly skilled and experienced criminal defense attorneys, whose diversity of 
styles and personalities make them ill-suited for life in a public defender office, a 
private defender system presumably ensures that a jurisdiction will have an 
adequate supply of attorneys who are qualified to handle the most difficult and 
complex criminal cases. 

 
 

                                           

Members of the Marion County District Attorney’s senior staff with whom OPDS 
spoke appeared to make a conscientious effort to convey a fair and balanced 
assessment of the county’s public defense system and the attorneys in that 
system who deliver the legal services.  Prefacing their remarks with a warning that 
their observations were influenced by their roles as advocates on behalf of the 
State, these lawyers echoed the complimentary and critical assessments of JAC 
and MCAD reported above.  They also generated a short list of underperforming 
lawyers at MCAD that coincided with similar lists that OPDS elicited from judges.  
They were particularly critical of MCAD’s attorney-of-the-day case assignment 
system, noting that it resulted in misallocations in the number of cases assigned 
to individual lawyers and mismatches between the seriousness and complexity of 
particular cases and the skills and experience of individual lawyers.  Several of 
these prosecutors complained about encountering attorney-of-the-day lawyers 
who they had never seen or heard of before.  One indication of the declining 
quality of MCAD’s legal services from this group’s perspective is the apparent 
inability of MCAD’s less-experienced lawyers to assess their clients’ cases 
accurately and counsel their clients to accept reasonable plea bargains.  In a 
similar vein, several of these prosecutors were convinced that a few MCAD 
lawyers, including some experienced ones, proceed to trial instead of accepting a 
reasonable plea bargain simply to generate more revenue.  While these last two 
observations may simply reflect the perspectives of advocates in an adversarial 
system, they reflect the fact that methods of compensating lawyers under PDSC’s 
contracts create economic incentives and disincentives to advancing the interests 

 
45 Appendix C, Tr. 25 
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of clients who are confronted with the choice of proceeding to trial or accepting a 
plea bargain. 

 
As all of the witnesses who appeared at PDSC’s July 28 meeting observed, 
Marion County’s Circuit Court does not have a centralized docketing system.  This 
system, combined with the location of a Court Annex where most criminal cases 
are handled, presents scheduling challenges for lawyers and judges alike.  
Several of the judges reported to OPDS that most attorneys prefer the county’s 
individual docketing system because it ensures that one judge will handle a case 
from beginning to end.  Perhaps these judges were referring to civil attorneys 
because OPDS has been unable to identify a criminal defense lawyer or 
prosecutor who is happy with the current system, possibly due in part to the 
location of the Annex.  In any event, in light of the flexible and pragmatic attitudes 
of the judges it has interviewed, as well as the comments of the judges who have 
appeared before the Commission, OPDS is hopeful that, by working closely with 
the Presiding Judge and his colleagues, PDSC will be able to implement changes 
in the public defense system that will improve rather than aggravate the 
scheduling of criminal cases in Marion County. 

 

 
In preparation for the Commission’s August 11 meeting, OPDS offered the following 
observations regarding the events at PDSC’s meeting on July 28 for the guidance of the 
Commission and its contractors at the August 11 meeting.  Most of these observations 
were consistent with the initial impressions that OPDS gained from its meetings with 
representatives of JAC and MCAD reported above. 
 
Both JAC and MCAD have able and dedicated lawyers who appear, for the most part, to 
provide high-quality, cost-efficient legal services in Marion County.  Not surprisingly, both 
consortia face a number of immediate challenges and difficult problems.  Some of JAC’s 
challenges and problems are obviously smaller and more manageable than MCAD’s 
because JAC is a much smaller organization.  In OPDS’s view, however, the relative 
nature and extent of the challenges and problems facing these two consortia are due to 
their differing approaches to the prospects of change and to the realities of oversight by 
PDSC. 
 
The representatives of JAC made it clear at their initial meeting with OPDS, and again at 
PDSC’s July 28 meeting, that they believe JAC has developed a superior organization and 
efficient operations, which they wish to preserve.  Yet they also expressed a willingness to 
accept direction and guidance from PDSC and to work with the Commission and OPDS to 
develop mutually acceptable strategies to improve JAC’s organization, management 
structure and operations. 
 
During their meetings with OPDS and PDSC, MCAD’s representatives, on the other hand, 
appeared resistant to, if not threatened by, the prospects of change and oversight by the 
Commission.  Part of this reaction may be due to the fact that MCAD is a mature 
organization with well-established policies and procedures in which its members and 
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management can take some justifiable pride; however, there appear to be two other 
reasons for MCAD’s apparent resistance to change and oversight. 
 
First, MCAD’s current approach to change and oversight appears to be influenced by the 
consortium’s history and origins.  MCAD’s representatives reported that MCAD was 
established in apparent reaction to a hostile environment that included “autocratic” judges 
and a court-appointment process that “blackballed” lawyers based on their “personality 
quirks,” rather than on their skill and experience.46  Even though the environment in Marion 
County appears to OPDS to have changed significantly, MCAD seems to approach 
change and oversight as if the surrounding conditions are the same as they were when the 
consortium was established 12 years ago.  Second, MCAD has approached the prospect 
of change and administrative oversight with the belief that the Commission is intent on 
“throwing MCAD out” of Marion County’s public defense system.47  OPDS can only 
speculate about the evidence that MCAD must be relying upon for this belief.  Perhaps 
comments by the Marion County’s Presiding Judge and members of the Commission at its 
July 28 meeting expressing or implying support for the establishment of a public defender 
office in the county led MCAD to believe that the Commission was out to get the 
consortium.48  But those comments were qualified by an acknowledgement that MCAD 
could continue to operate in the county if it addressed the Commission’s concerns about 
its management structure and quality assurance processes.  Furthermore, comments by 
Commission members at the early stages of the PDSC’s service delivery planning process 
do not represent a decision or reflect the intention of the entire Commission.  Indeed, at 
least two other members of the Commission posed questions and offered comments on 
July 28 that reflected an interest in retaining MCAD, albeit with changes and improvements 
in its operations.49 
 
In conclusion, OPDS suggested that the Commission and MCAD would both be better 
served if MCAD’s representatives spent their time at the Commission’s August 11 meeting 
to (a) fully inform the Commission of the consortium’s current policies, practices and 
procedures, (b) directly answer Commissioner’s questions and (c) engage in a dialogue 
with the Commission that explores options for improving MCAD’s organization and 
operations. 

 
OPDS’s Interim Recommendations to PDSC at its August 11, 2005 Meeting in Salem 

 
Based upon its investigations in Marion County and the comments and discussions at the 
Commission’s July 28th meeting, OPDS recommended at PDSC’s August 11th meeting 
that the Commission devote the remainder of its time and energy in Marion County to 
evaluating the structure for delivering criminal defense services in the county and the 
operations and management of MCAD.  Other critical issues involving public defense in 
Marion County can be addressed by the Commission over the coming years.  For 
example, OPDS has recommended that PDSC examine the delivery of public defense 

                                            
46 Appendix C, Tr. 9 
47 Id. at 25. 
48 Id. at 5, 29. 
49 Id. at 6, 30 
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services in juvenile delinquency and dependency cases across the state through a 
separate service delivery planning process in 2006.  At that time, OPDS and PDSC can 
engage major juvenile defense contractors like JAC in a dialogue to address issues of 
quality assurance and effective advocacy, from raining and mentoring programs to more 
conceptual matters, such as a juvenile attorney’s appropriate regard for the express 
wishes of clients (be they children or parents) and the best interests of children, families or 
the community.  OPDS also advised the Commission that it might soon be recommending 
that PDSC address through a statewide planning process in 2006 two other critical issues 
in public defense that affect Marion County: (1) the representation of criminal defendants in 
post-conviction relief cases, which OPDS and PDSC have been striving to improve since 
the Commission assumed responsibility for the state’s entire public defense system in July 
2003 and (2) the representation of allegedly mentally ill persons in civil commitment and 
Psychiatric Security Review Board proceedings, which many observers have noted is in 
need of substantial improvement.  Accordingly, OPDS proposed to defer consideration of 
Mr. Ositis’s and Mr. Matarazzo’s contracts and operations involving representation of the 
allegedly mentally ill, as well as MCAD’s representation in PCR cases, until the 
Commission’s statewide planning processes in 2006.50 
 
To ensure that PDSC at its August 11th meeting focused on the most critical issues 
regarding the delivery of criminal defense issues in Marion County, OPDS offered two 
observations about MCAD’s previous presentations to the Commissions.  First, OPDS and 
the Commission needed to receive more specific information about MCAD’s management 
and operations.  Although MCAD provided many pages of written material to OPDS and 
PDSC and made extensive presentations to the Commission on July 28, PDSC still lacked 
critical information about the specifics of MCAD’s hiring, quality assurance and 
management processes and the current allocation of authority and responsibility within 
MCAD to govern itself and oversee its members.51  Second, significant aspects of MCAD’s 
written materials and oral presentations to the Commission needed to be clarified, 
including whether MCAD recognized the need for any changes to improve its operations 
and management and, if so, what those changes might be. 
 
Accordingly, OPDS recommended that PDSC, in the course of its August 11th meeting, 
make the following inquiries, and that MCAD provide clear and specific answers to these 
inquiries at the meeting or as soon as possible afterwards:52 
                                            
50 See the text accompanying note 6, above. 
51 OPDS accepted responsibility in an earlier draft of this report for assuming that PDSC’s previous service 
delivery planning processes in other counties would provide MCAD with sufficient guidance regarding the 
Commission’s critical need for specific information about such matters at the outset of this service delivery 
planning process.  While the Commission welcomes advice regarding the directions it should take with 
regard to improving local and state public defense system in the course of this process, and expects 
contractors’ pride in and defense of current practices and past accomplishments, the first step in the process 
is to obtain accurate and relevant information.  Furthermore, significant portions of MCAD’s written policies 
and procedures appear to have been update quite recently, making it difficult to determine on their face 
whether they reflect the reality of current practices or aspirations for future practices. 
52 OPDS recognizes that MCAD will not be able to provide all of the information requested below, particularly 
information in writing, by August 11, given the length of the notice it is receiving by this draft of OPDS’s 
report.  OPDS requests MCAD, however, to delivery all of this information to OPDS no later than September 
16, 2005 in order to analyze it and make preparations for PDSC’s October meeting. 
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What is the current allocation of management authority and responsibility among 
MCAD’s Board of Directors, Executive Director and members, including decisions 
to (a) add and remove members, (b) establish and implement qualification 
standards and practice requirements for MCAD’s members, and (c) sanction 
members for substandard performance or misconduct? 

 
To what extent do the written materials that MCAD has submitted to OPDS and 
PDSC accurately reflect the current allocation of management authority and 
responsibility within MCAD, as opposed to the aspirations of MCAD’s current 
management to move the consortium away from past practices to a new 
management and governance structure?  More specifically, MCAD revised its 
Attorney Manual on July 13, 2005, one day before it submitted its original 
materials to OPDS for PDSC’s July meeting.  What significant changes were 
made in the July 13, 2004 version of MCAD’s Attorney Manual, and to what extent 
do those changes reflect the consortium’s current practices? 

 
The materials that MCAD originally submitted to OPDS and PDSC contain 
references to MCAD’s mentoring program “described in the Attorney Manual.”  
The Attorney Manual, however, does not contain such a description.  At PDSC’s 
meeting on July 28, MCAD submitted a detailed written description of its 
mentoring program,53 but it does not appear to have been adopted yet by the 
consortium’s Board of Directors.  If the program has in fact been adopted by the 
Board, why did the Board chose to encourage “mentees,” including new members 
and members on probation, to select their own mentors (albeit with the approval 
of MCAD’s Quality Assurance Committee), rather than directing MCAD’s 
management to assign mentors to mentees?  How many members are currently 
participating as mentees and mentors?  Among the mentors, how many mentees 
have been assigned to each mentor? 

   
MCAD’s Executive Director appeared to take the position in his presentation to 
the Commission on July 28 that the quality of an attorney’s professional 
performance is impossible to determine, or that such a determination is so 
subjective that it depends on (a) who is making the determination or (b) unreliable 
judgments about a lawyer’s individual personality traits.54  OPDS considered this 
view of quality assurance to be inconsistent with the concept of law practice as a 
profession with established standards and practices and irreconcilable with 
MCAD’s claim that it has a systematic and meaningful quality assurance process.  
Is this MCAD’s view of quality assurance? 

 
With regard to a key component of MCAD’s quality assurance process – i.e., 
procedures to sanction attorneys for substandard performance or misconduct that 
cannot otherwise be remedied – MCAD’s Executive Director spoke with apparent 
pride at the Commission’s July 28th meeting about the due process MCAD 

 
53 Appendix C, Tr. 25. 
54 Id. at 9, 23. 

 27



affords its members who face such sanctions.  In his view, MCAD’s elaborate due 
process procedures serve as an alternative to “a pre-autocratic system where 
attorneys got blackballed because someone in the system did not like them or 
because of their personality quirks.”55  OPDS observed in response that it failed to 
detect such a “pre-autocratic system” among Marion County’s current Circuit 
Court judges, at least to the extent that the risk of abuse of judicial discretion so 
far outweighs the risk of attorney underperformance that it calls for procedural 
protections for MCAD members that appear to exceed the rights of civil service 
employees.  OPDS also noted that it was hard to imagine how busy lawyers 
serving in MCAD’s management positions were able to efficiently negotiate their 
way through such a sanctioning process, which appears to include various levels 
of appeal and a right to binding arbitration.  Can MCAD establish some middle 
ground involving a more workable sanctioning and removal process for 
underperforming members that falls somewhere in between the extremes of full-
blown due process and autocratic decision-making? 

 
Three judges expressed opinions concerning the quality of public defense 
services in Marion County at PDSC’s July 28th meeting in Salem.  OPDS has 
solicited the opinions of at least seven other judges on the subject.  Moreover, 
there were considerable discussions between MCAD’s representatives and 
Commission members on July 28 about views on the quality of lawyering by 
judges past and present.  Judicial opinions about the performance and ability of 
lawyers are but one factor, albeit an important one, in the determination of a 
public defense attorney’s skills, abilities and quality of performance.  Indeed, one 
of the reasons for establishing an independent commission like PDSC was to 
avoid placing the authority for determining the qualifications and eligibility of 
attorneys for court-appointments solely in the hands of judges before whom those 
attorneys appear.  OPDS has detected no interest on the part of any judge in 
Marion County to regain that authority.  Nevertheless, in light of MCAD’s 
description of its responsiveness to judge’s complaints about the consortium’s 
attorneys, an observer might conclude that the primary “trip wire” leading MCAD 
to initiate investigations into its lawyers’ performance or conduct is a judge’s 
complaint.  What other processes or indicators does MCAD employ to detect 
problems with its attorneys’ performance or conduct, including, for example, 
periodic surveys of judges, prosecutors and defense attorneys and regular 
courtroom observations of its members? 

 

 
 

During its meeting with MCAD’s directors, as well as the Commission’s meeting 
on July 28, OPDS did not detect much enthusiasm on MCAD’s part for changes in 
its long-established organizational structure and operations.  Is MCAD 
considering, or is it willing to consider, any changes in its current organization or 
operations?  For example, the MCAD Board members who OPDS met with did 
not see the need for adding any outside directors with business experience or 
political acumen.  Is that the official position of MCAD?  Has MCAD weighed the 
advantages of greater participation and support by its attorney members and the 

                                            
55 Id. 
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new ideas that might be generated by more frequent turnover in the membership 
of its Board of Directors? 

 
 

 

 

 

                                           

Many judges and prosecutors in Marion County and some members of MCAD are 
critical of the consortium’s “Attorney-of-the-Day” process for assigning cases to 
attorneys, including attorney qualification for case assignments based solely or 
primarily on crime classifications such as “felony” and misdemeanor.”  This 
criticism is based on the fact that MCAD’s case assignment process sometimes 
results in (a) wide variations in the number of cases assigned to individual 
attorneys and (b) the assignment of cases to attorneys who are unsuited to 
handle them by virtue of skill, training or experience.  MCAD’s Executive Director 
pointed out that he makes changes in individual case assignments when specific 
circumstances or complaints by judges indicate the need for a change.  Mr. 
Gorham estimated, however, that such a change occurs “12 times a year.”56  
What changes, if any, is MCAD willing to make to this case assignment process?  
If changes will be made, how will the decisions regarding the implementation of 
these changes be made (e.g., by majority vote of the Board of Directors; by 
majority vote of the membership)? 

 
The public comments and discussions at PDSC’s July 28th meeting revealed a 
concern for the level of specialization and amount of public defense work 
preformed by MCAD’s attorneys.  Although MCAD’s active roster of attorneys 
apparently numbers between 50 and 55, there was much discussion and many 
questions about a “core group” of 20 or 30 attorneys who specialize in criminal 
defense law and handle most of MCAD’s caseload.57  OPDS requests MCAD to 
provide the Commission with an inventory of its active members and their 
caseloads, including the number of hours each member billed for work performed 
for MCAD during the last twelve months. 

 
During the Commission’s July 28th meeting, MCAD’s Executive Director 
estimated that, due to efficient administrative practices and close-oversight of 
attorney billings, MCAD annually saves PDSC at least $300,000 in administrative 
costs, attorney fees and non-routine expenses.58  OPDS requests MCAD to 
provide the Commission with a written description of the analysis underlying this 
estimate and breakdown of the estimated cost savings. 

 
MCAD requested PDSC during its July 28th meeting to return this $300,000 in 
estimated savings to permit the consortium to improve its operations and 
services.  MCAD also indicated that it would reduce the size of its membership 
and retain a higher proportion of full-time criminal law specialists, without 
explaining why $300,000 in funds would be necessary to accomplish that result.  
MCAD should provide the Commission with an explanation of why those funds 

 
56 Appendix C, Tr. 14. 
57 Id at 12, 15, 16. 
58 Id. at 11-12, 17. 
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are necessary to implement its proposed changes, as well as any alternative 
plans it may be considering for the use of those funds. 

 
 

 

                                           

At the July 28 meeting, MCAD also requested that the Commission remit 
$100,000 of the $300,000 in annual estimated savings to hire a full-time attorney 
to train and supervise MCAD’s lawyers.59  This request raised at least two issues 
that MCAD should address at PDSC’s August 11th meeting or in subsequent 
written materials.  First, does MCAD need a full-time trainer?  For example, how 
many lawyers will that trainer train and supervise at any one time?  Does MCAD 
believe that all of its lawyers will require training and, if so, what kind of training?  
Second, MCAD’s request for a full-time trainer calls for an inventory of its current 
staff and their deployment.  Mr. Gorham indicated to the Commission that MCAD 
employs three part-time and three full-time employees,60 including 70 percent of 
his time at just under $70,000 per year.61  How much staff time is devoted to the 
administration of MCAD’s operations and its contract with PDSC, as opposed to 
monitoring, training and supervising the consortium’s attorneys.  More specifically, 
what proportion the Executive Director’s position is allocated to these functions, 
and how many hours per week does Mr. Gorham devote to his own public 
defense and retained caseload? 

 
In other counties where OPDS has conducted investigations as part of PDSC’s 
service delivery planning process, OPDS encountered law firms and consortia in 
which one or more underperforming lawyers, who observers consistently report 
should not be practicing criminal law, have harmed the reputations of those law 
firms or consortia and perceptions of the overall quality of their legal services.  
The inability or unwillingness of law firms to address the substandard 
performance of its members is not unique to criminal law practice or the delivery 
of public defense services.  Nevertheless, OPDS has found it necessary to 
encourage and assist some law firms or consortia to develop a process to 
address the problem of underperforming attorneys.  While the process is often 
painful, the benefits in terms of improved reputations and perceptions of quality, 
not to mention the protection of clients, have justified the effort.  Based on its 
investigations in Marion County, OPDS concluded that MCAD has a small number 
of lawyers who are compromising the reputation of the consortium, perceptions of 
the quality of its legal services and the interests of its clients.  Does MCAD 
recognize the possibility that this conclusion may be accurate?  If so, what 
processes and procedures will MCAD employ in the event that it reaches the 
same conclusion? 

 
At its August 11th meeting, PDSC directed MCAD to submit a written response to the 
foregoing inquiries in time for consideration at the Commission’s October 20, 2005 meeting 
in Bend, Oregon.  On September 20, 2005, MCAD submitted that written response to 
PDSC, which is attached as Appendix D.  

 
59 Appendix C, Tr. 17, 25 
60 Id. at 8. 
61 Appendix A, MCAD’s Answers, page 2, Question 3. 
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Public Comments and Discussions at PDSC’s August 11, 2005 Meeting in Salem62 

 
The Commission welcomed Circuit Court Judge Joseph C. Guimond as its first guest at 
PDSC’s August 11th meeting to hear his perspectives on the delivery of public defense 
services in Marion County and the organization, operations and performance of MCAD.  
Judge Guimond briefly reviewed the history of public defense in the county and observed 
that, while MCAD is “an extremely effective service provider,” the consortium needs 
improvement.63  But he also expressed his concern that the establishment of a public 
defender office in the county would cause the very best, most experience lawyers in 
MCAD to stop participating in the consortium and accepting court-appointments.  Judge 
Guimond further noted that the current consortium system can efficiently handle conflicts 
that a public defender office cannot.  With regard to improvements in MCAD’s operations, 
Judge Guimond believes that the consortium needs to implement a more effective “hands-
on” mentoring process for new, inexperienced and underperforming lawyers, a more 
aggressive quality control system, and a more formal process to recruit new attorneys.64   
 
In response to questions from the Commission, Judge Guimond indicated that he would be 
“less adamant” in his opposition to establishing a pubic defender office in Marion County if 
PDSC retained a “blended system” that included MCAD and its ablest and most 
experienced attorneys, though he still did not see advantages to a public defender office.65  
He also agreed that MCAD’s attorney-of-the-day system for assigning cases to its 
attorneys was not “the best system” because it does not take the skills and experience of 
individual attorneys into account.  In the judge’s view, the logistics of covering court 
appearances at the Circuit Court’s different locations in Marion County, however, make 
any improvements in this system difficult to imagine.66  Judge Guimond strongly agreed 
with his colleagues on the court, who have complained about the difficulty of 
communicating with some of MCAD’s attorneys, that some kind of reliable messaging 
system should be a requirement for participation in MCAD.  He also emphasized that 
MCAD should establish a more formal and systematic process for evaluating the 
performance of its attorneys, rather than simply waiting for complaints from judges.67 
 
Judge Albin W. Norblad also appeared to provide his perspective on public defense in 
Marion County.  Judge Norblad indicated that he “liked the system the way it is.” He does 
believe, however, that MCAD needs to adopt “some controls,” such as a separate 
committee or group to monitor the performance of the consortium’s attorneys in order to 
ensure the courtroom competence of its attorneys, as well as their responsiveness to the 
court and their clients.68  He opposes the establishment of a public defender office 
because he is “not convinced I want to deal with another bureaucrat.”69  Instead, Judge 
                                            
62 A transcript of these public comments and discussions is attached as Appendix E. 
63 Appendix E, Tr. 2. 
64 Id. at 3. 
65 Id. at 4. 
66 Id. at 5. 
67 Id. at 7. 
68 Id. at 11. 
69 Id. 
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Norblad would “set up an authority that had the duty to set down standards and 
guidelines,” and that would review and evaluate the performance of MCAD’s attorneys.70 
 
Courtland Geyer, a senior deputy at the District Attorney’s Office, appeared on behalf of 
District Attorney Walt Beglau.  Mr. Geyer first acknowledged the positive things about his 
office’s working relationship with the Marion County defense bar and MCAD, and then 
reviewed his office’s areas of concern. 
 
Based on his 12 years as a prosecutor in Marion County, Mr. Geyer reported that his office 
has a “solid working relationship with members of MCAD,” which has led to a significant 
level of trust and open communication.71  He noted that MCAD’s members work well with 
the staff of the District Attorney’s Office and respect the rights of crime victims. The 
county’s Early Disposition Program, planning meetings with the Circuit Court Annex and 
meetings with the Sheriff and the Security Committee reflect the quality of communication 
and cooperation between the District Attorney’s Office and MCAD. 
 
According to Mr. Geyer, the primary areas of concern to the District Attorney’s Office 
involve “skill and judgment – because, without both, quality representation really is 
lacking.”72  Mr. Geyer has observed MCAD lawyers who are “too fresh and too green” 
handling complex cases that call for greater skill and experience.  He has also observed 
more experienced MCAD lawyers who lack the necessary judgment to serve their clients 
interests by deciding when a case should be taken to trial and when a case should be 
settled.  MCAD’s attorney-of-the-day case assignment process aggravates the problem of 
inexperienced attorneys handling complex cases or too many cases.  Mr. Geyer also 
reported that, because of the court’s calendaring system, MCAD lawyers “are scheduled to 
be in multiple places at the same time” and frequently miss or are late to their court 
appearances.73 
 
In response to the Commission’s questions, Mr. Geyer explained how the 26 lawyers in the 
District Attorney’s Office are organized and how they are assigned cases based on their 
specialties, training and experience.74  While he has not personally reported complaints 
about MCAD’s lawyers to Steve Gorham, he believes that other lawyers in his office have.  
Mr. Geyer has also heard from his colleagues that one MCAD attorney asserted that it is in 
his financial interest to always take cases to trial rather than settle them.  Mr. Geyer 
believes this is an isolated example and the “right amount” of cases go to trial in Marion 
County.  Nevertheless, too many cases go to trial “for the wrong reasons” due to the lack 
of judgment of some defense attorneys.75  He also reported that one MCAD attorney, in 
particular, regularly misses court appearances and that he is “amazed every time it 
happens that nothing gets done.”76  Mr. Geyer concluded that his personal preference, 
shared by other attorneys in his office, would be to “return to the time when a small 
                                            
70 Appendix E, Tr. 12. 
71 Id. at 13. 
72 Id. at 14. 
73 Id. 
74 Id. at 16. 
75 Id. at 19-20. 
76 Id. at 20. 
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number of judges handled the criminal docket.”  He explained that “[s]ince going to the 
individual calendaring system, coverage has been more difficult because of the fact that it 
is basically . . .  just mathematically far more difficult to provide coverage.”77 
 
Dick Cowan and Steve Gorham appeared once again on behalf of MCAD.  Mr. Cowan 
presented prepared remarks, which conveyed MCAD’s assurances to the Commission that 
the consortium was willing to cooperate and collaborate with PDSC and OPDS and 
welcomed recommendations for improvements.78  Mr. Cowan indicated that he was 
shocked by some of the things that were said about MCAD at the Commission’s last 
meeting, which “served as a wake-up call for us to continue striving to improve the 
provision and management of indigent defense services in Marion County.”79  He also 
stated that MCAD’s Board of Directors and management did in fact believe that the quality 
of their members’ performance could be determined and evaluated, though “what is 
difficult for MCAD to determine is how to manage the professional who underperforms 
once [the applicable professional] standards have initially been met.”80  According to Mr. 
Cowan, however, MCAD has removed three underperforming lawyers over the past three 
years. 
 
Mr. Cowan described MCAD’s current survey of Marion County’s judges regarding the 
competence and performance of its attorneys, as well as his recent efforts to recruit an 
outside member to MCAD’s Board of Directors.  Contrary to statements in an earlier draft 
of this report, Mr. Cowan confirmed that membership on the board changes on a regular 
basis in accordance with MCAD’s bylaws.  He also confirmed MCAD’s willingness to 
provide the written information requested by PDSC, which is described at pages 27 to 31 
of this report.  Mr. Cowan conceded that MCAD’s attorney-of-the-day case assignment 
system “isn’t perfect.”  But he expressed his belief that the requirements of Bar 
membership and the Commission’s standards for eligibility to receive court-appointment, 
along with case assignments based on the case categories of “misdemeanor, felony, 
Spanish speaking, EDP and SED,” ensure appropriate case assignments in accordance 
with the skills and experience of MCAD’s lawyers.81  After reiterating MCAD’s willingness 
to work with the Commission and the officials in Marion County to address the issues 
identified this report, Mr. Cowan concluded his remarks with a summary of MCAD’s efforts 
to educate and train its members on a regular basis.82  
 
Steve Gorham offered to answer the Commission’s questions on behalf of MCAD.83  In 
response to those questions, Mr. Gorham indicated that the Circuit Court’s inability to 
communicate with some MCAD members is a “minor problem,” although he agreed that 
missing court appearances is a “very serious matter.”84 He also described how his own 
time is allocated between administering MCAD and handling a caseload.  Finally, Mr. 
                                            
77 Appendix E, Tr. 22. 
78 Id. at 22-25. 
79 Id. at 23. 
80 Id. 
81 Id. at 24. 
82 Id. At 25. 
83 Id. at 27. 
84 Id. 
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Gorham told the Commission that he preferred not to comment on the matters set forth at 
pages 27 to 31 of this report pending MCAD’s written responses.85  He also declined the 
Commission’s invitation to offer suggestions for change and improvement in Marion 
County’s service delivery system because “what you are asking us to do here is not 
appropriate for us to do in this forum [but] . . . is appropriate in other planning forums that 
[OPDS] runs . . . .” 86 
 

A Service Delivery Plan 
for Marion County 

 
The following Service Delivery Plan for Marion County was adopted by PDSC at its 
October 21, 2005 meeting.87  This plan is based on the public comments and discussions 
at the Commission’s two meetings in Salem in July and August 2005, written materials 
submitted to PDSC in preparation for those meetings and the Commission’s deliberations 
and directions to OPDS.  
 
PDSC bases this plan on four principles or considerations regarding the delivery of 
criminal defense services in Marion County: 
 

(1) In order to promote quality and cost-efficiency in the delivery of public defense 
services in a populous county with a relatively large criminal defense caseload 
like Marion County, PDSC should seek to contract with more than one service 
provider in order to enhance creative management and innovative practices 
among its providers and to reduce the Commission’s dependence on any one 
service provider; 

 
(2) Given its size and its role as the seat of state government, Marion County is a 

particularly appropriate site for a public defenders office (a) headed by a 
professional manager with a commitment to promoting the quality and cost-
efficiency of the state’s entire public defense system, (b) staffed by a corps of 
full-time public defense attorneys and support staff who are accountable for 
their performance and conduct through an employer-employee relationship and 
(c) supported by effective and cost-efficient management practices and quality 
assurance and training programs, which promote the interests of the justice 
system and the larger community in Marion County and which serve as models 
for other public defense providers across the state; 

 
(3) There will always be a significant role for qualified consortia or private attorneys 

in Marion County to handle a major portion of the county’s public defense 
caseload;88 and 

                                            
85 See Appendix D for those written responses. 
86 Appendix E. Tr. 30. 
87 A transcript of the relevant proceedings at PDSC’s October 21, 2005 meeting is attached as Appendix F. 
88 National studies and experienced public defense managers confirm that as much as 20 percent of the 
caseload in a jurisdiction with a public defenders office must be handled by private attorneys because of 
conflicts of interests and other considerations such as the need for outside legal experience and expertise. 
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(4) MCAD will be able to continue serving as a major public defense contractor in 

Marion County if the consortium’s membership and management demonstrate 
to the satisfaction of PDSC that they (a) accept the Commission’s role in 
overseeing the quality and cost-efficiency of its legal services, (b) are willing to 
address and resolve the problems identified throughout this report and (c) in 
particular, recognize that MCAD must strengthen and enforce its practices and 
procedures governing (i) the management, oversight and accountability of the 
consortium’s lawyers with regard to their professional performance and conduct, 
(ii) the assignment of cases to those attorneys commensurate with their skills 
and experience and (iii) the recruitment, training, retention and removal of the 
consortium’s members. 

 
In accordance with these principles, PDSC adopts two components of a Service Delivery 
Plan for Marion County, including some specific details concerning implementation of the 
plan: 
 
1.  Establish a high-quality, cost-efficient public defenders office in Marion County.  PDSC 
intends to establish a public defenders office in Marion County with (a) guidance, input and 
support from the Marion County community, (b) oversight from an engaged board of 
directors made up of local citizens and legal professionals, (c) leadership by a highly 
qualified public defense manager, and (d) legal staff that includes approximately six to 10 
full-time public defense lawyers.  In order to ensure the success of this new office, the 
Commission is committed to involving Marion County’s legal community, justice community 
and community as a whole in the design, establishment and oversight of the office. 
 
Once a public defenders office is established in Marion County, PDSC will review the 
progress and performance of the office on a regular basis, in consultation with Marion 
County’s Circuit Court and the local community, to determine whether or not the office 
should be redesigned or expanded.  The size of office’s initial caseload should be 
proportionate to the number of lawyers and support staff who are actually employed by the 
office.  The nature of the office’s initial caseload, or its mix of cases, will depend on the 
skills and experience of those lawyers. 
 
OPDS should take the following steps in developing a design for this public defenders 
office in order to ensure that the office provides quality, cost-efficient legal services in 
Marion County and gains support from the local community: 
 

• Develop a preliminary design for the new office; 
 

• Present that design to OPDS’s Contractors Advisory Group and Quality Assurance 
Task Force for input from experienced public defense managers and attorneys; 

 
• Present the design to the Commission for its review and preliminary approval; 
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• Submit the preliminary design to a local community advisory group or “Steering 
Committee” for its review and comments;89 and 

 
• Submit the design of the new office to the Commission for its review and final 

approval.  
 
 
In recruiting a new manager and the full-time attorneys and support staff for a public 
defenders office in Marion County, OPDS should consider two approaches: 

 
• Use CBS’s regular Request for Proposals (RFP) process to solicit proposals to 

establish and operate the office from groups of interested attorneys in Marion 
County;  

 
• Develop a special RFP process for the identification and PDSC’s selection of a 

highly qualified public defense manager, including a request for a strategic plan for 
the new office that proposes details in the office’s design, a plan for implementing 
that design and a recruitment process for the office’s attorneys and staff.90 

 
PDSC will formally evaluate the new public defenders office after its first 18 months of 
operation, taking into account the performance of the management and lawyers in the 
office and input from the Steering Committee, the Circuit Court and other key stakeholders 
in Marion County.  
 
2.  Provide MCAD with the opportunity to strengthen its management and operations over 
the coming year.  Assuming MCAD and CBS can reach agreement on the terms and 
conditions of a new contract acceptable to PDSC during the current round of contract 
negotiations, the duration of that new contract shall be one year.  This will provide MCAD 
with the opportunity to resolve the problems identified in this report and address the 
concerns of the Commission regarding the strength of the consortium’s practices and 
procedures governing the management, oversight and accountability of its lawyers, the 
assignment of its cases, and the recruitment, training, retention and removal of its 
members.  If MCAD addresses these problems and concerns to PDSC’s satisfaction, then 

                                            
89In addition to providing PDSC with valuable guidance regarding the preliminary design for the new office 
and OPDS’s approaches to establishing that office, the Steering Committee should be able to assist PDSC 
in forming a permanent, community-based board of directors to oversee the management and operation of 
the office once it is established; 
90 These two approaches are not mutually exclusive.  OPDS should consider implementing them at the 
same time in order to (a) promote openness in PDSC’s process for establishing the office, (b) ensure 
community involvement and support for the office and (c) increase the chances of identifying the strongest 
manager, design and corps of employees for the office. 
 
If PDSC identifies and contracts with a qualified manager through the second approach, then the 
Commission will direct that manager to recruit and hire attorneys and establish an office in accordance with 
the new office’s strategic plan, subject to PDSC’s review and approval. 
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PDSC will consider a longer-term contract with MCAD consistent with this Service Delivery 
Plan. 
 
PDSC requests MCAD to submit a report no later than August 1, 2006 containing a 
detailed description and documentation of the specific actions that the consortium has 
undertaken to resolve the problems and concerns identified in this report.  PDSC also 
requests MCAD to take the following steps and address the following points in the course 
of developing its report to the Commission: 
 

• MCAD’s management and Board of Directors should share this report and Service 
Delivery Plan, including the appendices hereto, with all of MCAD’s members.  They 
should also meet and confer with MCAD’s members regarding the actions the 
Board proposes to take in response to this report and the Commission’s Service 
Delivery Plan.  Based on its informal contacts with members of MCAD during this 
planning process, OPDS informed the Commission that a significant number of 
MCAD’s members might not be fully aware of (a) the Commission’s deliberations 
and concerns regarding their consortium, (b) MCAD’s presentations to the 
Commission on their behalf during this planning process, (c) the opportunity for 
MCAD to continue providing public defense services in Marion County and (d) the 
steps that must be taken to take advantage of that opportunity. 

 
• In determining the actions it should take to address the Commission’s concerns in 

this report and plan, MCAD should confer with OPDS’s Contractor Advisory Group 
and Quality Assurance Task Force, as well as the administrators and boards of 
other consortia in the state, such as those in Clackamas, Klamath and Yamhill 
Counties.  In order to ensure meaningful input from these groups and to take 
advantage of their experience and expertise, MCAD should present them with its 
specific proposals for change, rather than general requests for ideas and 
assistance. 

 
• In preparing its 2006 report to PDSC, MCAD should update, reconsider and revise 

its responses to the written inquiries of OPDS and the Commission, which are 
contained in Appendices A and D of this report, in order to ensure that the 
Commission has current, accurate and complete information regarding its concerns 
about the management and operations of the consortium.  MCAD corrected and 
clarified some of its initial responses to the Contractors’ Site Visit Questionnaire in 
Appendix A.  Some of its responses to PDSC’s follow-up questions in Appendix D, 
however, are unclear or unresponsive.91   

                                            
91 For example, rather than explaining how MCAD can deal effectively with an apparent requirement in its 
procedures for binding arbitration in the event the consortium decides to sanction an underperforming 
member, MCAD proposed that PDSC “can make this process easier” by providing additional funding.  
Appendix D, p. 4.  In response to widespread criticism of MCAD’s attorney-of-the-day case assignment 
system and PDSC’s express concerns about the effectiveness of that system and about MCAD’s willingness 
to consider change in any form, MCAD asserted that “[u]nless there is a consensus that these changes [in its 
case assignment system] would bring about at least better service to the indigent defendant, why make 
them?” MCAD then argued, apparently in the alternative, that it should receive over $123,000 in funds, like 
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• During their presentations to PDSC at its July and August meetings in Salem and in 

their written submissions to the Commission, MCAD’s representatives asserted that 
the Commission must provide the consortium with additional funds in order for the 
consortium to address PDSC’s concerns, such as establishing more rigorous 
mentoring and oversight programs for its lawyers.  These requests for additional 
funding were not accompanied by specific program designs or proposals that would 
assure the Commission that the additional funds would be spent wisely or produce 
the desired results.  In any event, MCAD must address the Commission’s current 
concerns about the consortium’s management and operations and assure the 
Commission that MCAD can better manage the resources that it already receives 
before PDSC will consider proposals for additional funding. 

 
• Despite three full-time employees and $70,000 devoted to a .70 FTE Executive 

Director, MCAD appears to be devoting too little attention to the evaluation, 
mentoring and oversight of its lawyers.  Accordingly, MCAD’s Board of Directors 
should consider the redeployment of the consortium’s current staff resources to 
address this problem, including the reallocation of some of the funds now devoted 
to its Executive Director position to a new position responsible for the evaluation, 
training and mentoring of its lawyers. 

 
“Portland” purportedly receives for its case assignment system, without explaining how MCAD’s system or 
issues are similar to Portland’s or why changes in MCAD’s current system should cost more money.  Id. at 6. 
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PUBLIC DEFENSE SERVICES COMMISSION 
 

Excerpts from the Commission’s July 28, 2005 Meeting Transcript 
Senator Meeting Room 

Courthouse Square Building 
555 Court Street NE 

Salem OR  
 

MEMBERS PRESENT:  Barnes Ellis 
    John Potter  
    James Brown 
    Janet Stevens 
    Michael Greenfield 
    Wallace P. Carson 
 
 
STAFF PRESENT:  Peter Ozanne 
    Kathryn Aylward 
    Peter Gartlan 
    Rebecca Duncan 
    Ingrid Swenson 
    Laura Anson 
    Shelley Dillon 
    Laura Weeks  
     
 
 
[Tape 1; Side A] 
 
01 Chair Ellis [The meeting was called to order at 9:00.]  Judge Abernathy, we welcome you and appreciate 

the time.  Why don’t you go ahead and share with us your thoughts. 
 
003 Judge Abernathy  Mr. Chair and members of the Committee I am Pamela Abernathy, Circuit Court Judge.  I 

have been assigned to the juvenile court for almost four years.  I went out there November 1, 
2001.  So I am here to give my thoughts with respect to the juvenile consortium, rather than 
with respect to MCAD, because I think my information with respect to MCAD is fairly out-
of-date.  I don’t have much of any contact with those lawyers since I do 100 percent of  the 
juvenile work.  At this point, I would sort of like the juvenile lawyers to leave because frankly 
I am only going to say good things about them.  In a nutshell, I have been very pleased with 
the quality of their work.  It is a small group.  I think you have received the basic information.  
They have 14 and are going to 16 lawyers now.  Everyone in the group is dedicated to 
juvenile law.  It is a difficult job dealing with meth-addicted parents and meth-addicted 
children.  There is more to it than meth, but perhaps these days not much more.  This group of 
lawyers seems to approach the job with the notion that, “If I can go an extra mile, I will.”  
Here is a good example.  When I went out to the juvenile court, I didn’t feel that lawyers were 
regularly going out to visit children placed in foster care early enough in the case.  These 
lawyers regularly make the effort to see kids and sometimes spend a number of hours with 
them, really getting to know them.  Another example: I instituted the practice of asking the 
Department of Human Services to create a child-centered case bank because I felt that the 
child’s needs were getting lost in the shuffle.  This necessitated that the child’s lawyer – and 
these lawyers rotate from being assigned to the parent or the child in dependency cases – has 
some notion about what a good children service case claim might be.  So they took the 
initiative to study child development.  They also worked with me and some people from the 
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agency on getting some kind of guide so we could have a framework for review.  The 
delinquency side is less complex in some ways, although we are dealing with teenagers.  
These lawyers actually seem to like teenagers.  They have decided that in bringing new 
people on, which I think is the biggest hole in the system, to start the “newbies” out on the 
delinquency side.  In the last year, they have recruited three new lawyers.  They have made 
extra efforts to bring those new lawyers to court in the last few weeks and I have met with 
them.  They have spent time observing court and they all seem to be supervised by one of the 
consortium lawyers who has been doing this for quite some time.   I think they are taking 
steps to mentor these two lawyers.  As a group, even though they have no apparent head, they 
meet weekly.  So they are actually more in touch with each other than many groups who have 
a more formal organization.  There are benefits to not having a leader but, eventually, I think 
they will get large enough that they will have to do that.  I run monthly meeting designed to 
look into court improvements in a variety of ways.  Rather than just getting their designee to 
those meetings, I tend to get different people depending on the subject.  That tells me a lot.  I 
can have three, four, five different lawyers all floating in and out of those meetings.  That tells 
me that it is not just, “Oh God, I have to go to these judge’s meetings because the judge wants 
us to talk about improvements.”  It tells me they are as interested as I am in making the court 
more effective and more efficient.  On that topic, let me just close by taking a specific 
example.  We have what we call a dependency group that is looking at ways to improve the 
dependency court because Marion County is just overwhelmed with abuse and neglect cases.  
The lawyers on their own initiative decided that it might be a good idea to have parents 
represented from the very first hearing.  So they went to Multnomah County and they saw 
how it was done there.  They created a protocol and we have in fact adopted that protocol.  To 
fast forward, I was asked to speak at four different meetings that the Judicial Department had 
planned for all 28 judicial districts with an eye toward juvenile court model court practice.  I 
was asked, “Well, I see that you have just started attorney representation at shelter hearings in 
Marion County.  How did you ever do that?”  This was a question put to me by a Juvenile 
Court Improvement Project staff person.  And I said, “Well, I didn’t do it.  The lawyers 
decided to do it.  They went out and figured it out and they are doing it.”  This person, who 
works in the other judicial districts throughout the state, was absolutely flabbergasted because 
she had never had that experience.  She was pushing that pebble up a mountain in other places 
to try to get lawyers to do these very things.  I thought, “Well gee, I guess we do have a good 
group.”  So that’s what I wanted to say.  I don’t think there is much to worry about here, 
except bringing new people in.  And I think if we get some people who speak Spanish, that 
would be absolutely great. 

 
110 Chair Ellis Are there any now? 
 
111 Judge Abernathy There are some lawyers who can converse in Spanish, but not to the level of legal 

representation.  They still need interpreters.  They may continue to use interpreters, but I think 
if you could get a truly bilingual/bicoastal attorney – someone who was born in Mexico or 
born in Latin American – they will understand the cultural issues, and that would be great.  
I’m sure this is true all over the state – that we need more bilingual attorneys everywhere.  But 
I think, especially in the juvenile area because so much has to do with, not the law, but getting 
the parent to take some steps – not the law, but getting the child to take some steps.  So I think 
the relationship is more critical in the context of juvenile court than it might be in other parts 
of the court system where the attorney-client relationship is more formal.  These lawyers are 
going out to homes so, if you can speak Spanish, they would be well served.  So those are my 
two points.  I think Mr. Ozanne came to the same conclusion with respect to building toward 
the future.   

 
132 J. Potter You speak glowingly of the current situation.  Has it always been this way? 
 
133 Judge Abernathy I have been out at the juvenile court for about three and a half years.  I can’t speak to what it 

was like before then.  Frankly, I haven’t been interested in the history before I got there 
because I’ve had enough to do. 
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137 J. Potter The only reason I am interested in the history is, if it were different five or 10 years ago, I 

wonder what transpired to make it how it is now and what lessons might we learn. 
 
140 Judge Abernathy I think you should put that question to the juvenile lawyers who are here. 
 
141 Chair Ellis Is 14 to 16 in your mind the right size or too many or too few? 
 
144 Judge Abernathy There is some tension between my perspective and theirs because they have to look at it from 

an economic perspective.  I don’t know what the economic answer is as to whether having a 
certain size doesn’t give them enough to make a living.  From my perspective, I would have 
doubled its size because I am always fighting to get lawyers there for hearings.  My feeling is 
they are spread awfully thin.  But again, I recognize that they have to make a living.  I like the 
fact that many of them just do this work.  So if we get too many people in the consortium, 
they are not going to be able to just do this work and that could cause some other problems.  I 
have tried to expand the resources out at juvenile court.  We have gone from one judge and 
about three staff to 1.6 judges and about six staff.  We have gone from running one courtroom 
to two courtrooms.  And pretty soon, we are going to have a courtroom across the street.  That 
changes the equation quite dramatically in terms of lawyer coverage.  Part of the reason they 
have added delinquency-only attorneys is that we are trying to do delinquency-only calendars, 
so that the delinquency attorneys can be here while the dependency people are there.  But 
there are never enough lawyers.  If we had five more, I think we would still be okay.  We are 
getting by with what we have right now.  But on August 1, we are going to time-sensitive sets.  
We are no longer bucket-setting anything.  This is part of our calendar improvement project.  
I don’t know how it is going to work because, when I expect lawyers actually to be in my 
courtroom at a specific time.  Now it is pretty loose because, sometimes, we have a 10-page 
calendar set from 10:00 a.m. to 12:00 p.m.   There is a lot of give in that.  Now they will be 
set at 10:00, 10:15, 10:30 and, if you are not there on time, “See you later.”  So it is going to 
be a whole new world on August 1 and they may well go, “Oh my God, we need five more 
lawyers.” 

 
177 Chair Ellis Do I understand they have delinquency specialists? 
 
178 Judge Abernathy I don’t know if you would call them specialists.  They started out with one lawyer just a few 

months ago doing delinquency only and trying to learn the ropes that way.  Then two more 
new lawyers who will start on August 1 as delinquency-only because it is a little bit easier.  
So we have three lawyers who are delinquency-only.  I assume that, once they get their sea 
legs, they may well expand their caseload to do dependency, child abuse and neglect cases. 

 
189 Chair Ellis Do they also handle parental termination? 
 
188 Judge Abernathy The delinquency-only lawyers don’t, but the dependency lawyers do. 
 
190 Chair Ellis So when you have a case that involves potential termination of parental rights, the same 

consortium, but different lawyers within the consortium, represent the child and a different 
lawyer within the consortium represents the parent? 

 
194 Judge Abernathy Exactly.  One day one of the lawyers is going to be assigned to the parent and the next day the 

lawyer will be assigned to the child, which is good.  I believe the reason we get the volume of 
work done in Marion County with so few judicial, lawyer and staff resources is because we 
have a very non-adversarial culture.  Generally speaking, people focus on what is in the best 
interest of this child rather than, “I have to do certain things because I represent the parent.”  
That’s not to say they are unethical in terms of their attorney-client obligations.  But I think 
there are ways to represent a parent with an eye toward the best interests of the child, rather 
than ways to represent the parent with blinders on.  In the other states where you have bars 
that just represent the parent and bars that just represent the child, you start to get what I 
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would say is advocacy around parent-only issues.  I do think you can ethically represent the 
parent while focusing on the child needs.  So we settle most of the cases, though we have very 
contested hearings.  They do have cases that go to termination.  But that is because the parent 
failed to get off meth or whatever.     

 
224 Chair Ellis You mentioned that they haven’t really formed a structure and, of course. that kind of 

resonates with us.  We are dealing with that kind of questions.  Why hasn’t a more formal 
structure emerged? 

 
228 Judge Abernathy You know, I can only speculate.  That means the question is better put to them.  But in my 

observation, you have 14 people or so who are a very close-knit.  They meet every week for 
lunch and talk about issues.  They are very collegial with each other. 

 
237 Chair Ellis So when you have an issue, who do you go to? 
 
238 Judge Abernathy It depends on the issue.  A couple of lawyers went with me and a group to a training.  So for 

awhile, I took every issue to them because we did spend a lot of time together.  Sometimes I 
will send an e-mail to everybody.  Sometimes I will bring it up in one of my court 
improvement group meetings.  And sometimes I will call a specific lawyer and talk.   

 
250 Chair Ellis From your point of view, how could we do our job better? 
 
251 Judge Abernathy Well, if it ain’t broke don’t fix it. I think they are doing a good job.  I think urging them to lay 

out some long-term plans for the next 10 years is what needs to be done.  They are doing a 
very good job.  We do need to bring in some new people.  The two we are adding August 1 
are at the very beginning of their careers. 

 
262 Chair Ellis Are there lawyers who want to practice in the field and are not included? 
 
262 Judge Abernathy I hope so.  I don’t know.  We are trying to make juvenile law into something other than it 

used to be: the last place lawyers would want to practice.  Thanks to programs like the Chief’s 
Juvenile Court Improvement Project, I think lawyers are getting the message that it is tough, 
but that it is very rewarding work.   

 
271 Chair Ellis Of the 14 to 16, how many would you perceive to be full-time? 
 
275 Judge Abernathy Some of them have a domestic relations practice, and a couple are in MCAD.  I would 

imagine that the majority of them are spending about 70 to 80 percent of their time doing 
juvenile work. 

 
286 J. Potter You mentioned their mentoring program.  We are interested in mentoring.  It seems to be an 

informal program. What about training generally?  Do you see any particular needs for 
organized training. 

 
290 Judge Abernathy Yes, I am a big fan of training.  I just mentioned our Juvenile Court Improvement Program, 

which was started about five years ago, right Chief? 
 
293 Chief I think we are up to seven years. 
 
295 Judge Abernathy The way that works is juvenile court judges meet annually and focus on training.  I think that 

alone has been a great help.  I think we can do a lot more in the way training.  I tell new 
lawyers that, “You are going to learn the law related to this field pretty quickly.  All you have 
to do is memorize 419(b) and 419(c) and you are done.  It is a small section of the statute, but 
what you really need to focus on as you advance in your career is to learn things from all the 
other fields that impact the work that you do.” 
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351 Chair Ellis Other questions? 
 
354 Chief I would just like to commend Judge Abernathy because she has been a real leader in the 

juvenile arena.  I appreciate it. 
 
358 Chair Ellis Thank you very much. 
 
361 P. Ozanne Mr. Chair, I would like to welcome Presiding Circuit Court Judge Paul Lipscomb. 
 
365 Chair Ellis Good morning. 
 
365 Judge Lipscomb Good morning, and thank you for taking your time to assist us.  I don’t have any prepared 

remarks today and would be happy to answer any questions you have.  I hope that you won’t 
tinker much with what is going on with our juvenile consortium program because the size is 
about right for its operations.  It is still small enough to be operated on a largely informal 
basis.  They provide excellent service, not only for the court, but also to the people that they 
serve.  They interface very well with the juvenile department.  That system is really working 
very, very well.  It doesn’t need much, if any, tinkering with.   

 
  In terms of the overall operation of indigent defense services in Marion County, I have 

become increasingly convinced that we need a more structured organization, that we have 
grown beyond the point where we can operate efficiently and with as much quality as I think 
we should be demanding of ourselves and the people that represent the indigent defendants in 
this county.  I think the current decentralized structure works reasonably well when there is a 
small group of providers and a small group of judicial overseers, if you will.  But we have a 
lot of judges and we have a lot of lawyers providing the service.  At least to me, there isn’t a 
strong enough organization to make that marriage work as well as it could.  I probably should 
have started off saying this.  We have been served very well by the attorneys in this county 
who have been providing indigent defense services for years and years.  It has happened at 
much personal sacrifice to the lawyers involved.  They are not paid as well as most lawyers 
providing indigent defense services in this state because they work on an hourly basis rather 
than a contract or per case basis.  I think that if we change to a per case basis, the cost will go 
up.  I think if we change to a public defender system, the cost will go up.  But I think it is time 
to do that because I think with a change to a public defender system, the quality will go up.  I 
think our indigent defendants deserve the same type of high quality representation that is 
available elsewhere and I am not sure we are always able to deliver that under the current 
structure.  I think that the attorneys who are involved in the system deserve the same pay as 
attorneys in the rest of the state.  I guess that is the second factor that I wanted to share with 
you.  I think it is time to look at the structure of MCAD and I think it is time to consider to 
carefully whether we should be moving to a per case basis or to my preference, a true public 
defender system.  A public defender system will provide better benefits to the individual 
lawyers and I think better quality representation.  I think that quality on a per defendant, per 
case basis would go up as well, since we would have more professionalized delivery of 
services and I think it would be easier for the judges. 

 
450 Chair Ellis Certainly one of the arguments supporting a public defender model is that you have full-time 

criminal defense specialists, so you have a concentrated training program, concentrated CLE 
access, and much more centralized caseload management than you see in MCAD today.  
From your point of view, do you sense that having as large a group as MCAD, which has I 
think around 55 lawyers, most of whom make it only a portion of their practice but not the 
dominate part of their practice, that the lack of specialization is something you see? 

 
468 Judge Lipscomb I can’t candidly say that that is what I think it is.  I will be real candid here.  I think what 

happens is this.  A lot of individuals get their law school degree, pass the bar and go into 
private practice here in Marion County.  It is harder to get into MCAD than it was, but it is 
still fairly easy to get into MCAD.  Some lawyers get into MCAD and find they love the work 
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and they become career defenders.  They are with the program forever because that is their 
choice.  Several of those lawyers are in this room behind me.  I have nothing but the highest 
praise for those folks.  There are also some individuals who come in and find they don’t really 
care so much for the work, but it is the work that is available.  Others get stuck in criminal 
defense work.  I think we have a fair share of people in MCAD who are kind of stuck doing 
indigent defense work because they haven’t been able to move into something else that they 
would prefer.  I would say that is less than the majority of people.  The majority of people that 
are doing that work are doing it because that is what they want to do and it is what they 
believe in.  But I think there are some people who are doing it because it is the only thing that 
is available to them.  I don’t think that is good for the indigent defendants in this town.  I 
think there is quality control issue. 

 
509 J. Potter I understand your point,.  The Chair clearly understands your point.  He was Chair of the 

Public Defender Board for 30 years in Portland.  Are there other ways to “unstuck” these 
folks who are melancholy at best, other than a public defender system?  Is there some other 
way to motivate or weed out these lawyers under the current system? 

 
521 Judge Lipscomb Well, we try when we see issues.  We bring them to the attention of the MCAD Director and 

there is always a response.   I don’t fault the leadership of MCAD for that response.  It might 
not always be what I would want to see.  I might want to see something stronger, but there is 
always a response.   But when the system is as decentralized as it currently is, I am not sure 
how much more effective they can be, and there doesn’t seem to be much that we can do 
effectively.  I think we are beyond the days when we can say, “I don’t want you appearing in 
my courtroom anymore because I don’t think you are doing a good job on behalf of your 
clients.”   I also want to say this, and this is my opinion as one judge in Marion County.  
There are other judges in Marion County that think this system has served Marion County 
well for many, many years and they don’t see the need for change.  But in my own view, it is 
time for change. 

 
563 Chair Ellis The system as it now exists seems a bit like the old individual appointment system, only it is 

managed by Steve primarily.  Do you see much difference between what we have now in 
Marion County and the old individual lawyer appointment system, other than it is privately 
administered? 

 
575 Judge Lipscomb I think we had better quality control under the old system because we knew who was capable 

of doing what.  One reason we have allowed as much of the responsibility to switch to MCAD 
is because the judges in this county are overloaded.  In terms of quality control, we certainly 
had more quality control under the old system.  [end of tape] 

 
[Tape 1; Side B] 
 
080 Judge Lipscomb I honestly believe there is less quality control now.  There are reasons for that and the 

tradeoffs might be unavoidable.  But I honestly believe that, in terms of quality for the 
indigent defendants, it was probably better under the old system than under the current 
system.  But other than that. I would say that the systems are very similar. 

 
092 J. Potter You had mentioned the pay issue.  Two things I think you said.  One was that, if there were a 

public defender, the lawyers would get paid more than they are now; or if we switched over to 
a contract-by-case system they would get paid more than they are.  Using the second example, 
is there a scenario that you can paint which would suggest that we should move to a per case 
pay system and that would address the concerns you have that a number of lawyers might not 
be working up to snuff? 

 
099 Judge Lipscomb Well, I think if you did it on a contract per case basis, you limit the number of people who 

participate.  I think that the concerns they would have, or I would have if I were a contractor, 
is that, if I wasn’t delivering quality service, then I wouldn’t get the contract next time around.  
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The currently system based on an hourly rate I think is inequitable.  Everybody else in the 
criminal justice system, whether it is a interpreter or a doctor or an investigator, gets their full 
hourly rate.  Psychologists get paid their full hourly rate.  Investigators get paid their full 
hourly rate.  But the lawyers get substantially less than there full fair hourly rate.  I don’t think 
that is right.  

 
115 Chair Ellis If we were to go to a more concentrated group, what is your sense as to the size that would be 

right for the caseload? 
 
118 Judge Lipscomb I don’t know.  I haven’t looked at that or thought about that. 
 
120 Chair Ellis If we were to go towards a public defender organization in Marion County; we know we can’t 

do that to the exclusion of other providers because of the conflict problem.  Do you have a 
view as to how the county would be best served in terms of multiple providers? 

 
127 Judge Lipscomb I don’t, but I would be happy to help you folks figure that out, if that is the direction that you 

want to move. 
 
132 Chair Ellis We have heard your thoughts on the quality control, which is a very important issue to us.  

Let me move to the administrative side.  How do you feel that is working from your point of 
view. 

 
135 Judge Lipscomb Steve Gorham is very responsive and does very well.  I really don’t see that changing the 

administration will do anything other than change the administration.  It is not going to move 
us in the direction that we want to go.  I think Steve works hard, cares and believes in this 
kind of work, and does a good job as manager.  I share his frustration.  It is difficult to 
manage people over whom you have very little control.  I know the Chief Justice can 
sympathize with that. 

 
149 Chair Ellis Who do you perceive that Steve reports to.  To whom is he accountable? 
 
151 Judge Lipscomb To the judges and his own board.  His formal reporting is to his Board of Directors. 
 
155 Chair Ellis All of whom are MCAD providers?  Do you have a view whether it would be beneficial to 

have a board which included membership that was not also MCAD providers? 
 
156 Judge Lipscomb I think it would be good for the system to get a little outside involvement from time to time.  

It would probably be less comfortable for the current membership on the board.  All of us 
benefit from an outside perspective from time to time. 

 
165 M. Greenfield You have mentioned three theories.  Is the problem the design or the implementation of the 

design?  I guess I would ask you whether the current system is working as designed? 
 
170 Judge Lipscomb It has been an evolutionary design.  Back in the days when I started practice, it was designed 

to assist the lawyers and to provide a floor for them to make their overhead while they were 
generating some business and building up a practice.  The expectation was that they would 
move on to something else.  It has evolved from that.  That is no longer the structure of 
indigent defense in Marion County.  It has been designed by evolution and I guess I would 
like to see some further evolution at this point.  I don’t think it is the execution of the current 
design that is at fault.  I should also probably say that I think the system still works reasonably 
well.  But I think we can do better and I think if we can do better, we should do better.  We 
have that responsibility.  I wouldn’t fault the board.  I wouldn’t fault Steve’s leadership.  I 
think our indigent defense practice is large and I think it is time for change. 

 
198 Chair Ellis If we were to look at the direction you are suggesting, do you think there is a climate that is 

conducive to that or will there be big resistance? 
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200 Judge Lipscomb There will be some resistance.  There will be some people who probably wouldn’t survive the 

transition.  I am not insensitive to that issue and that problem.  I would feel for those people.   
Nobody likes it when somebody from the outside changes the way things are done.  And 
people in the system probably wouldn’t be particularly happy.  Things might even get worse 
for awhile before they got better.  That commonly happens when institutions change.  But I 
don’t think we will be muddling along down the same path 10 years from now in the same 
way that we are today.  I think the change has to happen at some point, and this is a good time 
and climate for it. 

 
221 Chair Ellis Any other questions or comments? 
 
222 Chief I want to thank Paul much like Pamela Abernathy.  Paul has provided great leadership here in 

the county, but also I want to thank you for indigent defense, budget reduction and all kinds of 
things. 

 
228 Judge Lipscomb Thanks Chief, and you make a pretty good boss. 
 
 
229 Chair Ellis Thanks very much. 
 
241 P. Ozanne Members of the Commission, Judge Terry Leggert is coming at 11:00 a.m. due to her 

calendar.  So my suggestion would be to have Dick Cowan and Steve Gorham come up and 
speak about MCAD before then. 

 
245 Chair Ellis That’s fine. 
 
250 Steve Gorham This is Dick Cowan.  He has been the Chair of our board for many years.  I am going to start 

out with a little bit of a presentation.  You have a lot of materials in your agenda packet.  
Some of what I am going to be referring to is included in that.  I have a couple of other 
handouts, but I will pass them out after the presentation.  As you know, MCAD was founded 
in November of 1993.  We have been in existence for about 11 ½ years although my math 
isn’t always correct.  We are a mature organization.  We are a 501(c)(3) non-profit 
corporation, with a Board of Directors, three full-time employees and three part-time 
employees.  I think it is fair to say that my management style is to follow the rules, but 
sometimes to make reasonable exceptions to the rules to make the system work.   

 
  [Jim Brown arrived at 9:55.] 
 
270 S. Gorham Especially here in Marion County to make the criminal system work.  All of my decisions can 

be reviewed either by a written appeal process or by the Board of Directors.  Thus, I would 
submit to you that I am not an autocrat.  While a lot of what we do is management of costs, 
we have always been concerned about the quality of indigent defense services and the whole 
criminal system both here in Marion County and the State of Oregon.  As you know, MCAD 
is the exclusive contractor for all indigent defense matters starting in Marion County.  I would 
submit to you that the PSRB is really a statewide issue rather than just a Marion County issue.  
I want you to understand this is not criticism of anybody.  Certainly not criticism of Harris 
Matarazzo, who I think is the only contractor for the PSRB.  As some of you may or may not 
know, when the PSRB began in 1978, I was the exclusive indigent defense provider for 
several months.  After I did it for several months, we split that job into three and all of the 
three people were Marion County attorneys.  Eventually Harris was willing to do that job.  I 
know from my experience that this is a very, very stressful area, especially given the lack of 
mental health treatment throughout the State of Oregon.  The system really needs to change.  I 
would say also when you look at  the civil commitment system in Marion County, the state 
and in particular the indigent defense system should put more resources into the 
representation of the allegedly mentally health.  This is clearly not news to anybody who has 
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looked at that system.  MCAD in particular has been saying this for 11 ½ years.  With more 
resources, more quality work could be done to divert the allegedly mentally ill away from the 
Oregon State Hospital.  If you are really concerned about quality work in Marion County, this 
should be your first priority.  Basically, I have heard criticism and you have heard some of it 
today about our organization and how we provide indigent defense services to the accused in 
Marion County.  It is clear any organization can improve, and particular in Marion County 
where we have always sought to improve.  Change, however, just to change without 
improvements does not get the defendants in Marion County or the state indigent defense 
system anything other than turmoil.  I believe Judge Abernathy said, “If it is not broke don’t 
fix it.”  Throughout its existence, I submit to you that MCAD has provided quality, cost 
efficient service to our clients in the State of Oregon.  What is the measure of quality service?  
As Peter has so aptly said over and over again, he could spend all of his time trying to come 
up with its measure and still not be successful.  Is it the complaint rate of clients?  Is it the 
complaint rate of judges?  Is it the complaint rate of the District Attorney?  Is it how these 
complaints are handled?  Is it successful post-convictions, successful appeals?  No one can 
really know what quality service is.  In MCAD, we have a vigorous, quality assurance process 
and have had it long before the statewide indigent defense has had a complaint policy.  
Written complaints are handled formally, with due process for a person who has the complaint 
filed against them and with an appeal process.  Now maybe that is cumbersome, but I hope 
that you as leaders of indigent feel that due process, especially for the attorneys doing your 
work, is important.  Should we substitute this for an pre-autocratic system where attorneys got 
blackballed because someone in the system did not like them or because of their personality 
quirks?  I don’t think so, and I hope that you don’t either.         

 
364 Chair Ellis When you describe the former autocratic system are you thinking of it pre-1993 individual 

appointment system managed by the court? 
 
368 S. Gorham I would say, yes. 
 
369 Chair Ellis That is what you are referring to? 
 
370 S. Gorham Yes, and I would also say managed by the court and the District Attorney’s Office in the 

criminal system.  I heard Judge Abernathy and I would say, in the juvenile system as I think 
Mike knows probably better than anybody, it was managed by a judge in an autocratic 
manner.  Sometimes that worked very well in the juvenile system and the criminal system, 
sometimes it didn’t.   

 
378 Chair Ellis I don’t think anybody is proposing to go back to the system that you just described, so as you 

go forward keep other alternatives in mind. 
 
382 S. Gorham But I would submit to you that there are very few causal complaints about representation.  If 

you actually look at most of the complaints that happen they are about style or what I call 
personality quirks.  That is not true of all of them, but if you actually look at the number of 
complaints, that is what you will find.   MCAD was borne out of effort, as Judge Greg West, 
our then presiding judge said, “to provide quality, cost-effective service to the indigent in 
Marion County.” I submit to you that we have provided this service within the context of a 
diverse legal system and we have sought to provide a unique service delivery plan to help the 
state provide this service.  I don’t know how many of you remember the Spangenberg reports.  
There are some newer ones and older ones, but I think if you look at the ones that existed 
when we were actually created, they think that a diverse system of service delivery ends up 
being the best.  Now what I mean by that is a system has some local defenders, traditional 
public defenders, and various other types of organizations such as consortiums, such as we 
have.   It is said there are advantages to providing indigent defense services by use of 
traditional public defender groups.  In Oregon. and just as I said we provided those diverse 
methods over the years, I would submit to you that you can still do so.  While we are a 
consortium, we are a consortium of either individuals, sole practitioners, or small law firms 
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with individual attorney membership.  I think that what that gives you is diversity from the 
local bar, especially in the county.  But also we provide a wealth of experience that can be 
used, and has been used, by statewide indigent defense to do cases in other parts of the state.  
We have a core group of aggravated, death penalty qualified individuals.  As you know. we 
provide service not as case counters. but I would submit to you as efficient hourly rate 
attorneys.  I agree with Judge Lipscomb that our hourly rate should be increased.  It is not 
enough.  If quality is really to important to the State of Oregon, then increase the hourly rate.  
I would submit to you that more quality attorneys would chose to do indigent work 
exclusively over a civil practice; or as Judge Lipscomb said, doing this kind of work just to 
start and then move on.  I submit again, as Judge Lipscomb pointed out, that  we have a very 
good core of individual attorneys and this is primarily all they do.  They do some private 
criminal defense and a few other things, some civil practice, but as you know from talking 
about post-conviction relief and habeas corpus practice, which we do a lot of in Marion 
County, the civil rules are what those two practices revolve around.  So if you just did 
criminal and were not updated on civil rules, they would be lost in the post-conviction and 
habeas practice.  Here is where we talk about a service delivery plan.  We primarily provide 
our service by providing an attorney of the day to the main criminal court at the Court Annex.  
Some of you may or may not know that we have two courthouses in Marion County.  The 
majority of the criminal work is done at the Court Annex, which is six miles out on the 
Aumsville Highway next to the jail.  It is kind of what happens in Multnomah County, only 
instead of being just across the street, we are talking about six miles away.  We have a 
misdemeanor attorney of the day.  We have an EDP attorney of the day.  We have a felony 
attorney of the day and a Spanish speaking attorney of the day.  These attorneys of the day are 
appointed to represent the criminal defendant in each of those categories as soon as the 
appointment is approved.  So the individual gets the actual attorney that is representing them 
at the arraignment.  Now some of our judges in particular think that this is a great system.  
They have their attorney, they know who their attorney is, their attorney starts that 
attorney/client relationship right away.  Some don’t think that is important.  I think that is 
diversity of the criminal justice system. We also have drug court attorneys.  Dick Cowan is 
one of the main drug court attorneys.  We also have a SED attorney of the day.  Those aren’t 
at the criminal Annex.  Those are done downtown.  For some of you who may have been 
involved in that type practice, that is a very hard practice and a very cost-inefficient practice.  
The state as a whole probably spends more money trying to squeeze money out of our 
indigent clients for political reasons than they actually get.  I think if people actually look at 
the cost, rather than the politics of it, that system would change drastically.  But we do SED 
attorney of the day.  The system in Marion County works pretty well, but I don’t know if it 
works better or worse than the systems in other counties.  I just think it works different than 
systems in the other counties.  I think, as Judge Carson and Judge Lipscomb say, it is kind of 
hard to direct or herd the cats because an elected judge has their constituencies and power.  I 
think, if you look at the MCAD system, you have to look at the court system in Marion 
County.  For such a large jurisdiction, we have a unique system of judicial administration.  
Some of you may not know this.  I think we have 14 judicial positions.  Eleven of them have 
individual calendars to which the criminal defendant are assigned after they plead not guilty.  
Most of our criminal work is done at the Annex with one judge and a part-time referee.  If a 
person pleads guilty, and of course most criminal matters do end up in a plea negotiation with 
a plea of guilty, those are done at the Annex.  The sentencings are done at the Annex.  The 
whole proceeding happens at the Annex with one judge.  That currently is Judge Leggert.  It 
has been a sort of rotating position.  The judge before Judge Leggert, and at various times 
before that, is based on how the judiciary decides to do it.  Then relatively recently, we have 
had a referee, who is also a pro tem judge, do the work.  So two judges who do most of the 
criminal work.  But as soon as an individual pleads not guilty, that case or that defendant is 
assigned a judge – one of the other 10 judges downtown.  Eleven judges downtown.  Of the 
14 judges, Judge Abernathy doesn’t take criminal assignments because she is our juvenile 
judge right now.  Judge Dickey doesn’t take criminal assignments because he chooses not to 
and you have Judge Leggert who is out at the Annex.  So out of 14, 11 take individual 
assigned cases.  In that case, that defendant is always with that judge.  This may surprise you 
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or maybe it doesn’t, each one of those judges have some common procedures, but mostly 
separate systems for handling their criminal cases.  The rules of these 12, and I include the 
rules out at the Annex, are mostly custom, not written, and they change frequently.  I am not 
sure it is a system that a traditional public defender would be welcome.  Different judges, 
different systems. 

 
571 Chair Ellis You are suggesting that, notwithstanding its population size, because of individual judicial 

calendars a PD system would not work in Marion County? 
 
576 S. Gorham I don’t know if it would work or not, but it would just be more expensive.  Probably more 

expensive than the system as I know it exists for Metro PD, where you have a coordinated 
case assignment system, if you will, where an individual either goes to trial that particular day 
or doesn’t.  There is sort of a one rule system in Multnomah County, whereas here we have a 
12 rule system.  So I think it could work, but it would probably be less efficient than our 
system and more expensive. 

 
594 J. Potter Before you go on, do you think the dynamics of the system of change, if the system changes, 

would affect other parts of the system.  We know that different DAs and their personalities 
and charging practices affect the system.  We know that judges and whoever the Chief Judge 
is can affect the system.  If we went to a different system in Marion County would that affect 
the other parts of the system as well?  If we had a public defender system, might the judges 
make some adjustments to that system?  

 
607 S. Gorham I just don’t know.  They might or they might not.  I don’t know.  What I do know is before 

MCAD existed, in essence, the criminal justice system in Marion County was run by the then 
presiding judge and the district attorney.  There is no doubt about that.  Since MCAD has 
existed, the criminal defendant and indigent defense has had an increasing voice at the table.  
We are no longer the stepchildren of the criminal justice system and, I would submit to you, 
one of the reasons is because of MCAD’s existence. 

 
623 J. Potter Doesn’t that address my point though.  Because MCAD came into play, judges changed and 

the DA practices changed.  So if something else came into play, can’t you assume that there 
are going to be some more changes? 

 
629 S. Gorham You may be correct.  I think it really depends on the structure that you have and what the 

change actually does for you.  I think, as I’ll tell you in a moment, change just for change sake 
just won’t get you anywhere.  I just don’t know and I think it depends on how the other 
components of the system viewed it.  I guess I would submit to you that you would see maybe 
some structural changes, but you wouldn’t see any real change in what we are here to talk 
about – quality of representation.  Certainly, on average, we give as good a quality service as 
anybody in this state and I challenge you to say that we don’t, or prove that we don’t.  You 
can say it all you want. 

 
660 Chair Ellis I don’t think we are here to prove it or even say it.  But let me take a few topics and you tell 

me how MCAD does it, and we will compare that to other alternatives.  The ones that come to 
mind are training, supervision, CLE, and case assignments so that the cases are assigned to 
lawyers of appropriate skill level and specialization. 

 
674 S. Gorham Can you hold off until I finish my remarks, and then I have answers to all of those questions.   
 
677 Chair Ellis I know where our minds are. 
 
678 S. Gorham I have answers to all of your questions.  I do want to say a few words about the cost of our 

system.  I recently reviewed the actual case costs.  If you remember, I think this happens 
mostly everywhere, but at least particularly in Marion County.  The defendants’ cycle is what 



 12

we are talking about.  Each defendant in Marion County primarily gets an attorney for how 
many cases he might have.  [end of tape] 

 
[Tape 2; Side A] 
 
001 S. Gorham The statistics were from 2004.  Marion County saved the State of Oregon a minimum of 

$300,000.  I tried to include every cost I could think of.  Our administrative costs were 
included, our case expenses were included, the attorney fees were included.  Everything I 
could think was included.  I came out with a minimum of $300,000, given if you had an 
average case count system in Marion. 

 
009 Chair Ellis  That is annual or biennially? 
 
009 S. Gorham Annual.  That was for 2004.  Now you have to remember, I believe I am correct about this.  

The traditional public defenders in Oregon have been paid on a case count system.  So I 
substituted a public defender and gave them the average costs.  I think you probably could 
give them the average cost because of some of the things I just talked about for Marion 
County.  At a minimum, you would have to be spending $300,000 extra.  And that doesn’t 
include the start up costs, which I have talked about at various times and  have never really 
penciled out.  But I would say to you it is probably a $1,000,000.  So with start up costs of a 
$1,000,000 and an average extra cost of probably $300,000 for what would be a traditional 
public defender.  That doesn’t factor in the conflict issues, which in Marion County we don’t 
have.  Because we are individual members of the consortium, we have no systematic 
conflicts.  We have conflicts that anybody is going to have, where you might have multiple 
defendants in a particular incident or someone who has represented somebody in the past.  
But those are very minimal in the system we have.  So I would submit to you that you would 
need an awful lot more money if you changed the system.  The question I think you really 
need to look at is does the increase in cost get you the increase in quality that you may be 
looking for?  I want to say a couple of other things.  It is clear that the management of MCAD 
is an efficient, well-run management.  Now it is easy for me to say that because I run it.  But I 
hope that you think so too because the statewide management of our contract is minimal and 
we are not a problem.  We efficiently do our jobs and the management of our system and, 
thus, we haven’t needed a lot of oversight by statewide indigent defense.  Add to that the fact 
that you hired two of our officers, I think shows the quality of our administration.  We hire 
quality people and you do too.  I heard, and Barnes I think you alluded to it earlier, that 
MCAD is too big.  Yet I think if you actually look at what we have as a core group of 
attorneys, we have a quality core group of attorneys.   

 
057 J. Potter How large is the core group of attorneys that you are referring to? 
 
058 S. Gorham It is about 50 or 51. 
 
058 J. Potter No, the core group? 
 
058 S. Gorham The core group is around 30.  I have heard that you want to provide a post-conviction service 

contract in Marion County.  It shouldn’t surprise any of you that we have been asking for help 
in various areas of the post-conviction process for years.  We have asked the Oregon State 
Bar.  Criminal defense providers such as Jim Hennings has been doing this for years.  If we 
want to increase the quality of post-conviction work in Marion County, it is not by getting rid 
of MCAD.  Certainly it would probably be by providing more resources.  I hate to keep going 
back to that, but to get more quality you have to provide more resources.  That is one of the 
things that you have to look at, if not the primary one.   I can’t say anything more than PCR is 
a hard, hard practice.  The system has helped us to develop our systems  But if you look at the 
systems we have developed in MCAD, they are pretty darn good systems.  They provide you 
with a system where there is the ability to get paid more for the more work that we do.  We 
are an efficient hourly rate system.  You all have copied our system in Yamhill County and 
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maybe a little bit in Lane County and in other consortiums that you are talking to.  The current 
extraordinary expense system started in Marion County.   So I guess what I want to conclude 
with, other than answering your questions, is that I submit to you that MCAD does provide 
quality, efficient, indigent defense for the State of Oregon and Marion County. 

 
107 Chair Ellis Dick, do you want to make your opening comments? 
 
108 D. Cowan I will maybe touch base on a few things.  I want to say that I have a great deal of admiration 

for Judge Lipscomb, the Presiding Judge.  We have been hanging out together for an awful 
long time.  We both started here about the same time.  We happen to disagree on things here 
this morning.  So. of the issues that have been touched on, I think they perhaps need 
clarification.  Mr. Chair, I will try to get to those five areas that you mentioned as well.  There 
is much specialization in MCAD.  The bulk of the people doing MCAD work don’t do 
anything else. 

 
126 Chair Ellis How does that work with this attorney of the day process? 
 
127 D. Cowan The process is this, and this also touches on the supervision and the specialization issues.  The 

attorney of the day process is this.  You have a calendar.  We have a monthly meeting of the 
membership and at that monthly meeting you sign up on the calendar for a day to do the 
representation work, depending upon your own qualifications and your own calendar.  As 
Steve mentioned earlier, we have these EDP folks, the misdemeanor folks, the felony folks.  
SED is a separate calendar and drug court is separate.  We alternate and vary the way 
assignments are made, so that everyone gets a fair shake.  That is to say, we will go to oldest 
bar numbers first for awhile, and then we will flip and go to most recent bar numbers, and you 
simply sign up.  At the monthly meeting, I say, “I’ll take next Tuesday as the misdemeanor 
attorney,” and my name goes on the calendar. 

 
141 Chair Ellis That doesn’t sound like a selection process which deals with competence. 
 
141 D. Cowan I disagree with you.  I think the disagreement is this.  Your view is too focused in terms of the 

competence.  I am looking at this individual case and I’m saying, “Is Barnes Ellis qualified 
for this case, or is Jim Brown qualified?”  However, it is pre-done when you categorize, i.e., 
the person is qualified to do misdemeanor work by virtue of meeting certain statutory criteria 
set out by the state – qualified to be the Hispanic attorney of the day, qualified to be the EDP 
work.  It isn’t the same as when Judge Sloper’s secretary Alice use to call me up and say, 
“Okay Dick, the judge decided now you can probably do a Theft I because you have done 
some of those driving while suspended cases.  You did okay with those, so we are going to try 
you with these.”  That is what used to happen and that was a long time ago.  The system of 
today and the old system are not even in the same world.  They don’t coexist.  We created this 
system in 1993 out of need and necessity.  I have been hanging with this particular system 
since 1977.  In listening to the PJ’s remarks, that is a mixed bag.  He is not up here advocating 
to get rid of MCAD.  He had many complimentary things to say about the way we operate.  I 
think he is probably reflecting on: “Maybe it is time to structure some changes.”  But in that 
regard, that all took off on the attorney of the day case.  You would sign up as a misdemeanor 
attorney, and if you were also a felony qualified, you would sign up for felony.  We have two 
separate calendars that we pass around.  The Hispanic group is a separate group because there 
are only three or four of those folks.  If you are there at the meeting, after the meeting you 
then have an opportunity to sign up.  First preference is for those folks who show up regularly 
for the meetings – a way of helping those folks come around to the regular meetings and hear 
what is going on and get the latest pronouncements, announcements and share information.  
The juvenile consortium meets weekly for lunch.  That is great, but we are happy to meet 
monthly.  The system then has that individual going to the court and dealing with all those 
appointments on that given day.  If you run into problems around the numbers, and that 
occasionally occurs.  I haven’t done that aspect of the work for three or four years now.  The 
only indigent defense I do is associated with drug court.  It used to be that you would get 
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appointed to 30 or 40 cases a day.  Folks have their own comfort level.  We encourage that.  
And there are other indigent defense attorneys present at that point in time.  If you get to that 
comfort zone level, you have to draw the line someplace.  So you simply turn to somebody 
else who is there and they will pick up that slack.  We have the ability to call the MCAD 
office and find out who is the attorney of the day today.  So they cover a simple appearance 
for you sometimes.  That is how the attorney of the day thing operates.  If somebody has a 
specific complaint, they are getting shut out or they have gotten a bunch of lousy, rotten cases, 
-- I can recollect actually having a day once upon a time where I went to the be the attorney of 
the day and not one soul was appointed on that day.   

 
223 Chair Ellis I think John can analogize that to his fishing. 
 
226 D. Cowan You can call the administrator and say, “Can we do something?” and we allow that.  We 

encourage folks to swap amongst themselves, if they run into some other kind of conflict.  
Suddenly some judge says, “We aren’t going to do this thing next Thursday,” and that is your 
attorney of the day.  We call up Steve and say, “Can I work a trade?” or whatever.  We 
eyeball that to make sure little groups inside don’t play games with the idea of fairness.  Once 
upon a time, Judge Miller tried to do something akin to evening out the numbers.  Barnes gets 
five, John gets the next five.  That would maybe work in a perfect world, if you were willing 
to forego the personal connection.  The attorney of the day scheme works that way.  If there is 
dissatisfaction, the individual can get before the judge and request that somebody else be 
appointed.  And, generally, the substitution is to whomever is the next attorney of the day, 
unless there is some sort of specialized issue.  Judges always keep their own shopping list of 
folks with certain types of character or character defects.  Sometimes, people get personally 
challenged in working with some of the folks in system.     

 
249 S. Gorham I wanted to add a comment.  I think, frankly, the fact that we have a misdemeanor attorney of 

the day, even though most of our attorneys of the day are felony qualified, shows that we do 
work toward specialization.  You have that gross specialization and then you have an 
individual specialization, where a judge does not think someone is matched to a particular 
case.  They know who to call.  They call me and, as I stated my presentation, we have rules.  
Primarily it is the attorney of the day who is the default attorney appointed.  But what 
normally happens is the court and I and the attorney who is appointed work out who is going 
to be representing this person.  If the court calls and says, “You know, this is a particularly 
difficult case, this is a particular difficult defendant, this is a particular difficult whatever,” we 
then try to match then to somebody from MCAD.  And like I said, we do have a diverse group 
of individuals.  I can’t think of a time that we haven’t been able to match - 

 
271 Chair Ellis How often does that happen? 
 
272 S. Gorham Maybe once a month.  I’m saying that it may happen 12 times a year out of 80,000 cases.  A 

very small number.  It happened two weeks ago, where the court, I think unfortunately at the 
instigation of the district attorney, sought a different counsel.  But it worked out.  We worked 
it out. 

 
281 Chair Ellis The five things I asked about, you have addressed just now some aspects of specialization.  

But let me remind you of the list -- 
 
282 S. Gorham Let me address some of them, and if I miss some of them you can tell me. 
 
285 Chair Ellis Alright. 
 
285 S. Gorham You talked about CLE training.  I think I have provided you with some of the documents that 

show our attorneys and our CLE.  I think maybe my answers to the questions that were 
provided to us, some of those other things are there but I will highlight them.  We have 
monthly meetings.  Probably about half of each monthly meeting is devoted to current issues 
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both in the law and in the Marion County courts.  We provide CLEs, I would say five or six a 
year – particular CLEs.  We have one scheduled for tomorrow.  Of course, we encourage all 
of our members to go to as many CLEs as they can; in particular, criminal law programs 
hopefully run by OCDLA.   

  
300  Chair Ellis Let me ask you, Steve, about that.  At OCDLA meetings, how many regular attendees are 

there from MCAD? 
 
302 S. Gorham I would say between 10 to 15 out of the core group of 30. 
 
304 Chair Ellis Out of the core of 30 and the total of 55? 
 
307 Chair Ellis That group of 10 to 15.  Would you describe them as 100 percent of their practice is defense 

work? 
 
312 S. Gorham Yes, primarily.  When I say 100 percent, I really mean 90 percent.   
 
314 Chair Ellis That next tier, what percentage of their practice would be defense work?   
 
318 S. Gorham Of the non full- time attorneys? 
 
321 Chair Ellis Right. 
 
321 S. Gorham Oh, I would say at least half of them. 
 
322 Chair Ellis We are probably not communicating.  Would you say that group, between 15 to 30, half of 

their practice is devoted to criminal defense? 
 
324 S. Gorham No, I would say probably most of them do primarily criminal work. 
 
326 Chair Ellis So you think there are 30 members who are substantially full-time defense? 
 
328 S. Gorham Yes. 
 
328 Chair Ellis The group above that – the 25 others? 
 
329 S. Gorham I would say half of them primarily do criminal defense in some way.  Again, I would say Tom 

Bostwick does primarily criminal defense and Walter Todd.  So those are the quality of 
people that are in that group.  We have Noel Grefenson who is one of, if you will, newer 
members.  I would say that he does primarily criminal defense. 

 
340 Chair Ellis You made a statement that I thought was interesting, which was, if the hourly rate were 

increased, the quality would go up.  I thought I heard your logic being a higher hourly rate 
would attract a quality of practitioner we are not attracting now. 

 
346 S. Gorham I did say that and I think that is true. 
 
347 Chair Ellis Why wouldn’t we achieve that result if we restructured in a way that recognized different 

people have different experience and competence levels and you had a compensation system 
that reflected that, rather than the one size fits all. 

 
353 S. Gorham If what you are talking about is paying the experienced attorney more, I don’t believe we 

would object to that at all.  But it would then be harder I think to get the initial person in, if 
we are talking about a system like MCAD, because they would be paid less.  I’m sure as you 
worked up in your experience level, you would be paid more.  But what we are having a 
problem doing is getting the good quality, experienced attorneys involved in MCAD.  If you 
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look at our roster, I would say about half of it is people who have been around since the 
beginning of MCAD.  But half of the people haven’t been.   

 
370 Chair Ellis Do you disagree with Judge Lipscomb’s characterization, and I’ll rephrase it for him, that 

MCAD is an employer of last resort for some of its members? 
 
372 S. Gorham As you can see, I am having a hard time answering that question.  I think there are a few that 

that might apply to, but I don’t necessarily think that those are people are providing bad legal 
services.  I think what you have for a percentage of those people is people who you would 
describe, or some of the people you would describe, as weird ducks, people who have 
personalities that you might not want to see everyday.  That doesn’t mean that they are bad 
attorneys or don’t have the qualities that you want.  That just means they are a diverse group 
of attorneys.   

 
392 Chair Ellis He was pretty direct in stating his perception that some of the MCAD membership would not 

be able to attract work in the private sector. 
 
396 S. Gorham I don’t think that is true.  I think every MCAD member would get work in the private sector 

because they do.  I guess in that sense the proof is in the pudding: they do. 
 
400 J. Potter Can I twist the question around and say, “How many of those people would get a job if we 

switched to a public defender office?”  Let’s say that a public defender was created and we 
got a group of 30 lawyers, the core group just doing it full-time.  The public defender office 
needed to hire 22 lawyers.  And I’m not just picking a number randomly.  I am thinking of the 
Lane County model --  

 
405 S. Gorham I know what your question is, and I am going to answer it this way.  I didn’t get a job at the 

public defender’s office.  Now would I today?  I certainly hope so.  Should I have when I 
applied at the Metro Public Defender 30 years ago?  I would have hoped so.  But you know, 
how do you really answer that question.  Do I personally provide quality legal services?  I 
sure hope so.  And, sure, part of that is experience.  But I think I was as good then, without 
the experience component, as I am now.  Part of that is, again, that personality kind of thing.  
But I think, when you have been through the wars, if you will, of a system like Marion 
County, you end with good quality service for your clients.  That is, I think, what we are 
talking about.  So I don’t really know how to answer your question.   There are people in 
MCAD who I could say would not be hired in a corporate type structure of a law firm.  A 
typical public defender’s office is a structured environment.  That to me, frankly, is part of the 
beauty of MCAD.  We have cross-fertilization of people with frankly weird ideas.  But those 
weird ideas eventually, sometime eventually, become the mainstream of the criminal justice 
system in Oregon and in the United States.  Who thought of Crawford?  Maybe it was a public 
defender, but maybe it was that lone practitioner someplace who thought of this idea and 
brought up that idea and kept plugging away at that idea.  And those, if you will, weird ideas 
are I think an important component of a quality system.  The diversity of a public defense 
system.   

 
450 Chair Ellis So that is an argument for a completely random system? 
 
452 S. Gorham It is a partial argument for a completely random system. I don’t think that and I don’t think we 

have that.  I think that what you have is, again going back to training, we have a formalized e-
mail list like OCDLA’s, where thoughts are expressed and threads run through it, legal 
thoughts are expressed, legal challenges, legal ideas are put out and answered.  That is part of 
the training.  We have a formal mentoring system and, when I end, I will pass out one of those 
documents.  We have a form mentoring system.  I provide periodic memos.  One of the 
things, and you did get it, I call it a newsletter, but it is a training device for our members.  
These are things that have been formalized through MCAD.  And I think our members, not 
every one of them, not everyday, do learn from it.  Now, if you want to improve the system in 



 17

Marion County, I would submit to you do this.  Give us a $100,000 to have a full-time trainer.  
We have saved you $300,000.  Give us $100,000 of that back.  We will hire a full-time 
trainer.  Someone to go sit full-time and watch our members, help them if they need help, help 
train.  You give that to the Metro Public Defender.  We are just a different structure.  You 
could give it to us because we have saved you money.  There is an idea for you. 

 
486 Chair Ellis Steve, I don’t dispute your estimate of the cost-savings.  I think everything that I have always 

been told is consistent with that.  But isn’t the reason that the hourly rate model is driving that 
is that we are attracting lawyers for whom $55 an hour is attractive to them?  That is what is 
causing the lower cost. 

 
497 S. Gorham That is partially it, but it is primarily the efficiency of our particular system.   
 
500 Chair Ellis So you think it is lower administrative costs? 
 
501 S. Gorham Lower administrative costs and that people know they are going to be questioned about the 

work they do.  I think that actually adds to quality as well. 
 
504 Chair Ellis Let me ask a financial question?  You are a 501(c)(3) entity? 
 
508 S. Gorham Yes. 
 
508 Chair Ellis What does your balance sheet look like?  What asset level do you carry? 
 
509 S. Gorham We basically have all of it in our attorney fees and billings of experts.  We get paid by you 

and we pass those fees on to our attorneys and others. 
 
517 Chair Ellis The billing system that was described in the materials, where does that reside? 
 
518 S. Gorham The state part of that, which is the component that is in our office, is owned by the State of 

Oregon, indigent defense. So while Steve Krasik developed that system, there are two parts of 
it.  One is the billing system and attorney tasks and you pay Steve to provide that for our 
members.  There is monthly cost to ensure that it is run well.  They produce an electronic bill 
on a disk.  That disk is plugged in every two weeks to the MCAD system, which is owned by 
the State of Oregon. 

 
544 Chair Ellis So, is the answer to my question there is no assets on your balance sheet? 
 
546 S. Gorham Correct. 
 
547 Chair Ellis So it is all passed through? 
 
547 S. Gorham Correct, except for the fact that we have office equipment.  Three or four computers that the 

state helped us buy.  But most of our assets, if you will, there really aren’t any. 
 
555 Chair Ellis The next question I have, and this may have been true since 1993:  you are today an exclusive 

provider for the mainstream defense work here in Marion County? 
 
561 S. Gorham Occasionally, with some murder cases, we enlist the help of other providers. 
 
568 Chair Ellis If we were to move away from MCAD being the exclusive provider, what do you see as the 

problems for MCAD? 
 
570 S. Gorham One of the problems would be if you target the training component.  Our new members really 

come in right now and deal with PCR and habeas corpus.  So those are clearly two 
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components that would clearly split off.  Thus the training that our new members get would 
be taken away from them. Some of our members would like to do PCR. 

 
587 Chair Ellis If we went that route, and it doesn’t have to be a full-blown PD but a startup PD, then we get 

the benefit of seeing alternatives in this marketplace.  Does that present particular problems 
for MCAD? 

 
595 S. Gorham Same problems.  In your other jurisdictions that have big PDs, you have seen them. There are 

the conflict problems and there are the problems of jealously, if nothing else, where there are 
a group of providers that are being paid differently, maybe more, maybe less – different 
providers in the same system getting different resources for doing the same work.  Now if you 
equalize that, but you haven’t been able to equalize that in Portland and I think that causes 
problems.  So I think it does cause problems.  But it does pare down the number of MCAD 
attorneys because there wouldn’t be the work, obviously.   

 
627 Chair Ellis I am going to make a suggestion. Shaun McCrea is not here and her usual assignment is to 

kick me in the shins and say, “We need to take a break.”  What I would like to do is return at 
11:10, and I hope you two will stay here.  But we are going to have Judge Leggert appear and 
then we will return to talking with you. 

 
Take a break at 11:00  
 
[Tape 2; Side B] 
 
  [Meeting called back to order at 11:15 a.m.] 
 
055 Chair Ellis Thank you, Judge Leggert.  We appreciate you coming and look forward to your comments. 
 
056 Judge Leggert My name is Terry Leggert and I am a circuit court judge in Marion County.  I have met 

several of you on the panel, including my boss, although I guess he doesn’t get to vote.  Mr. 
Greenfield was head of the Juvenile Department when I was a DA.  Just a few comments I 
want to make.   

 
  Maybe I will start with the juvenile system and just give a little background for Chair Ellis, 

who I haven’t met before.  I started in 1977 and, for eight years, with a one year hiatus on the 
coast, I was a deputy district attorney and then I went to the AG’s office and did appellate 
work for several years.  I stayed in the Attorney General’s Office until 1994, when I became a 
judge.  So I have been here for a long time and have done prosecution and appellate work and 
the change has been interesting.  I know Justice Carson would remember this, but when I was 
first practicing a lot of the big cases would come up and you would look in the back of the 
courtroom and all of the attorneys who had been sitting there disappeared pretty quickly, 
having to go to the restroom or something, because Judge Sloper was looking for somebody 
to appoint in important cases that he thought really needed good lawyers.  A lot of very good 
attorneys in private practice represented murderers and did very serious court-appointments.  
Then there was a shift and I know the court was continually changing who was on the 
misdemeanor court-appointment list and Jim Brown may have gotten snagged – 

 
080 Chair Ellis He was always in the restroom. 
 
082 Judge Leggert Judge Sloper also knew some people weren’t qualified to do criminal defense work. 
 
083 J. Brown That could have been me. 
 
084 Judge Leggert In any event, there was a shift and I know Steve Gorham and Dick Cowan were there.  

Although there was some arbitrariness in terms of who was appointed, I really felt like on the 
big cases, the real serious cases, that Judge Sloper’s arbitrariness resulted in good lawyers 
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being required to represent defendants in very serious cases.  And the reason I am bringing 
that up is that I feel like one of my concerns is what is the consortium’s training, what is the 
process?  And do we have a good process for giving quality representation for criminal 
defendants?  I was thinking about this last night.  One of the things I think that has happened 
is, as MCAD has expanded, some of the quality issues have drifted.  I think part of it is the 
number of cases and the number of attorneys.  Probably some of it is people’s lack of interest 
in doing this type of work and people’s willingness to do it.  When I think back, I look at the 
board.  Dick Cowan is a very good trial attorney and he doesn’t take appointments regularly.  
Greg Rockwell is a very good trial lawyer and he had been there a long time.  He is now 
doing dependency work.  Steve Gorham, again, a very good trial lawyer.  So there is a lot of 
experienced lawyers who are not the people who are picking up cases everyday at MCAD.  I 
am not saying there are not other attorneys that do a good job.  But what I am concerned 
about, and I’ll tell you what I read before I got here.  I read the answers to the questions both 
by the juvenile attorneys and the MCAD lawyers, the introductory concerns and the 
description of our county.  You nailed the demographics based on that description because we 
have the second highest number of criminal cases and we are right behind Multnomah County 
in terms of numbers per thousand.  We have huge dockets and we keep telling the legislature 
and our boss, the Chief, that we have huge numbers here and very high poverty rate.  And we 
are off the charts in lots of different places.  Anyway, there is a huge volume of cases.  So 
with all that as background, my concerns with MCAD are that there are people who handle 
cases that are over their heads.  Although they can ask for mentoring and do get mentoring, 
the inside person is also very busy.  I mentioned that Ted Coran is a very good trial attorney 
and his trial skills are excellent.  Among all of the judges, I can’t think of one who hasn’t 
mentioned he is a very good trial attorney.  But he was mentoring the person who was 
actually expelled from MCAD.  I had a conversation with one of the judges that the attorney 
who was being mentored by Mr. Coran was trying a very serious felony case.  I asked Ted 
Coran what happened to his mentoring and he said “Well, I told him he really shouldn’t do it 
that way, but he did anyway.”   So, “I can mentor you, but I can’t direct you,” and that is a big 
problem. If you are mentoring somebody, and maybe this is a problem statewide, they have to 
have some control over the case because, as the ex-criminal defense attorney told me the other 
day, “I don’t think the defendants should suffer.  It is not a training ground for the defense.” 

 
145 Chair Ellis It is very real. 
 
145 Judge Leggert Yes, it is very real.  The judge felt the evidence was overwhelming and a very strong case for 

the state.  I don’t know anybody who could have gotten that defendant off .  But some tactical 
decisions that the defense attorney used were incredible – very ineffective and startling to the 
court.  The person who was mentoring said the same thing: “I told him, don’t do that because 
that is not going to go over well with the jury.”  Anyway, he is not practicing anymore.  But 
that is a concern.  Some of the answers MCAD gives is, “We encourage people to do this, we 
encourage the mentoring and we ask about how the person does and try to get feedback from 
the judges.”  I think part of the problem is not really coming down hard on people and forcing 
them to perform at a certain level of practice.  I don’t know the numbers now, but MCAD has 
35 or 40 individual people with individual practices that vary all over the board.  Many of the 
attorneys, including Mr. Gorham, when you call their office you can talk to somebody, 
whether it is an answering service or someone.  A lot of attorneys, however, we try to find 
them and we don’t know where they are and they are late.  We get a voice mailbox that is full.  
Or we get their mailbox and you have no idea whether they are on vacation this week, or are 
they in court somewhere.  I told several lawyers who don’t have staff to answer their phones 
or, at a minimum, have somebody to answer their phone.  So that if you are missing or lost 
and we are in court and we don’t know where you are, we can find you.  I’m not saying that it 
is all the attorney’s fault because there are lots of courts you have to be and things happen and 
trials carry over.  But we need to be able to contact them.  The attorney says, “Well, my voice 
mailbox gets full because my clients call me over and over and it fills up.”  Well, if your voice 
mailbox said to your clients. “Today is July 28 and I am going to be in court this morning 
until 11:00 and I will be testifying at the Public Defense Services Commission and then I will 
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be back in my office at 1:30,” they won’t leave 15 messages.  My staff will call, and if they 
don’t get an answer back and an hour later you still aren’t there, we call back.  The client is 
sitting there and we can’t find the attorney.  We need to know where they are.  So that is an 
example.  Shouldn’t there be some minimum requirements you have to satisfy to get court-
appointments – like there should be a way we should be able to contact you?  Can’t they 
require some of these minimum things?  Another example: some of the attorneys are really 
good about this.  They will have a piece of paper that explains to their clients, which they 
hand to their clients, stating, “Here is a description of the process.”  Some of them set 
appointments with their clients when they are out of custody that day.  “Here is the process 
and here is an appointment right now, here is your next court date.”  They write it all down for 
them and answer their questions right there.  Other attorneys hand them a card and say, “Call 
me and make an appointment.”  Not surprisingly, a lot of those clients don’t show up for their 
next court date.  It is true that I tell them when their next court appearance is.  And some of 
the judges have had them sign things. But it is some of these minimum quality issues that the 
MCAD board hasn’t dictated to the attorneys and I think it is because they have 50 individual 
attorneys.  I am also concerned about how they move up from a misdemeanor to a felony.  
Right now they have a misdemeanor and a felony category.  I think it should really be divided 
among the individual types of cases.  It is relatively easy to handle possession of a felony 
controlled substance, methamphetamine case.  You either file a motion to suppress or not.  
They either had or it or they didn’t.  There are very few trials because they are usually decided 
in motion practice, versus an Assault IV domestic violence case.  If you look at the collateral 
consequences for a misdemeanor Assault IV domestic violence charge, of which you have 
many in our county, they include immigration issues, a lifetime ban on possession of weapons 
and potential felony criminal charges if you possess a weapon or ammunition.  So there are a 
lot of collateral consequences and a lot of those cases potentially go to trial, and it is a very 
tough trial sometimes.  A lot of times in those cases the victim doesn’t want to prosecute and 
then, with Crawford v. Washington, there are a lot of issues about evidence.  So that is a very 
complicated misdemeanor case and an inexperienced lawyer may not be aware of the issues.  
I also don’t think you can figure out what is an appropriate plea agreement until you have 
tried a lot of cases.  As a DA, I tried a lot of cases and you start figuring out, “Oh, that isn’t 
such a good case.”  So the experience of going to trial, winning or losing, that affects your 
assessment of cases and, especially in a jury trial, what you should wager.  So I have some 
real concerns with a lot of these things.  There are some very good lawyers who get the work 
done and do a really good job.  But there are times when you just cringe at what is going on.  
And as a judge I can’t do anything about it.  I can’t help one side or the other because I have 
to be independent.  I can certainly take them aside and I do.  If I am concerned about the 
quality of somebody’s work, I let them know. 

 
241 Chair Ellis So what happens when you do that?  Anything? 
 
242 Judge Leggert A long time ago, I was out at the Annex and relatively new on the bench.  Attorneys were just 

so late and not calling.  Steve said. “Put it in writing.” and so fine, I put it in writing and then 
he talked with attorneys.  Being late isn’t a quality issue.  The defendant is not going to jail 
for the wrong reason.  But part of what happened was I followed judges at the Annex who 
started court late.  So when I started out there on time and walked into court at 8:30, I said, 
“Where is everybody?”  Part of it is catching up to the fact that this judge starts at 8:30.  So 
those kinds of issues are fine.  But there is one pending issue right now.  I sent Steve an e-
mail on a very serious quality issue and he talked to the attorney.  Sometimes I copy him.  On 
one process issue the other day, I personally talked to the attorney and found that the attorney 
didn’t know what the process was.   So what I am concerned about is that it seems to me that 
the initial question should be: “How does this person qualify to do this work?”  There are 
people that I’m stuck with because they are supposedly qualified.  I am going to be real 
candid and say that there is somebody who is on the murder-qualified list, not because Mr. 
Gorham says this person is okay to be on the murder list, but because of the way the process 
is done. I would not let that person represent a murderer, ever.   
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277 Chair Ellis You described early in your comments that there were a number of lawyers who are over their 
heads.  Do they tend to be ones that have been around for a long time, do they tend to be ones 
who were just starting, or is there any pattern? 

 
283 Judge Leggert Both.  Some people are good at some things, but not others.  I could be wrong, but I thought a 

long time ago it would be nice if there were attorneys in a group, so if you felt like you were 
over your head, “my partner” or whatever could step in and help. 

 
290 Chair Ellis Or supervise. 
 
291 Judge Leggert Supervise or take the case over.  A lot of times the case can start out being real simple and 

then turn into something that is not so simple anymore.  And you don’t realize it until 
whenever and I think the attorneys are pretty loathe at that point to say, “I’m in over my head 
and I may need your help.”  What do you do if you are a sole practitioner and you have been 
appointed to represent somebody and people are saying, “You can do it,” and halfway through 
you realize you are not competent.  I guess if you realize you aren’t competent, you withdraw. 

 
303 Chair Ellis You may be the least willing to recognize that you are in over your head. 
 
304 Judge Leggert Yes, 100 percent, no question about it.  In fact, in the case that is pending right now, the 

woman thought she did a fine job.  And in that particular case, the person was acquitted and 
he should have been because it was a very bad case for the state.  I’m sure they recognized it.  
This was a felony assault case and she is on the felony appointment list. 

 
310 Chair Ellis Is part of what you are describing in the cases you see that the prosecutors are professional, 

career players, but you are seeing a range of skill levels and experience levels on the defense 
side?  And, therefore, the adversary system can’t work very well?   

 
333 Judge Leggert What I am concerned about in the criminal arena is we keep losing the best lawyers to the 

juvenile consortium.  In the juvenile consortium, the quality of lawyers is excellent.   It 
always has been and they steal the best lawyers from MCAD.  I think that is what happens to 
MCAD.  The best lawyers move on to other things.  Just a footnote, Mr. Ellis.  At the DA’s 
office, when you start fresh out of law school, you do traffic tickets, you do court trial, you do 
misdemeanor work.  My first jury trial was against an unrepresented defendant and I think I 
was completely mismatched because he was way better than I was.  So you try a lot of cases 
and you have someone staying right on top of you if you screw up.  Judge Sloper said, “You 
will do it this way,” and you didn’t have discretion.  At MCAD, you have all these 
individually operating people and a lot of them don’t have the skill level, and how do you get 
that?  How do you try a bunch of cases?  In the DA’s office, it is nice because, if I lose, at 
least the defendant isn’t going to jail, although I would be terrified if a rapist got off.  In the 
defense arena, it is much more serious, and I’m guessing there are problems statewide.  There 
is a unit in the DA’s office that specializes in domestic violence.  That is all they do.   

 
357 J. Potter You have mentioned pay and you have mentioned training.  If you were to design the system 

or improve this system what would you do? 
 
360 Judge Leggert Clean slate, if you want to do felonies, tell me how many trials you have had.  Somebody 

independent has to look at what your experience is and it has to be real specific.  What is it 
that you have that tells me that you have the qualifications to do those kinds of cases.  Again, 
somebody may be real good at drug cases and not rape cases.  You need expertise in that area 
of the law.  So, if you want to do it, what is your expertise?  And then you have to require 
minimum things they have to do – standards that have to be met.  Maybe urge people to get 
CLEs in criminal defense for their minimal CLE requirement.  Pay-wise, they need to get paid 
enough to make a living, if you want them to do it full-time.  And they need staff.  So pay 
enough to have staff to answer their phones.  I think it is real scary to have individual lawyers 
coming straight out of law school with no requirement that they be mentored, or that they sit 
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with somebody else and try cases.  You can’t just walk in and watch a case and figure out 
what is going on, unless you know something about the case and talk to the attorney about 
strategy.  You can’t tell anything just by sitting and watching.  That’s why I like partnering 
where you can sit down and say, “Now what are we going to do on this case?  Why do you 
think that is a good idea?”  I remember Steve Krasik telling me about a case in which he had 
defendant that wanted to testify in a murder case and he knew it would be horrible.  So they 
videotaped him and it was just scary.  They showed it to him and said, “This is what the jury 
is going to see.”  That is the kind of strategy that is effective.  But if you are by yourself, you 
are not going to have someone to talk to and figure this out, unless you understand the case. 

 
409 J. Potter Does this require in your mind a structural change in the defense of this county? 
 
410 Judge Leggert I don’t know if I am going to say, “yes,” for sure.  But I would be happy to listen to a lot of 

different options.  You know, 50 lawyers have to be in 12 different courts, including the 
Annex, and it is nuts.  I always tell them, “Tell me if you get stuck somewhere, so I just know 
where you are and we can estimate your ETA and factor it into everything else we are doing.”   
If they banded together, they could cover for each other when someone got stuck in trial.  
They could help each other. 

 
431 Chair Ellis Do you think the court here in Marion County would be willing to restructure its own 

scheduling system to match a more concentrated provider organization. 
 
433 Judge Leggert I would encourage us to do that because I think it is too scattered right now.  I have been out 

at the Annex full-time since January and I have made some changes.  And I think I have done 
a good job of getting the attorneys out before the lunch hour and by 5:00.  I have evened the 
docket out a little bit.  I am a process person and there are some more changes that we can 
make that will make it easier for the attorneys out there.  I will say Steve Gorham goes to tons 
of meetings that I also attend, and we talk about the process and how it could work better.  
And his voice is heard and is very helpful.  He has been around as long as I have.  I think we 
can do things better. 

 
457 Chair Ellis Do you think there is a climate that would welcome change, or is the climate for change 

“Over my dead body,” or somewhere in between? 
 
459 Judge Leggert You mean the courts? 
 
460 Chair Ellis Not just the courts, but within the defense community. 
 
461 Judge Leggert I don’t know.  I think some people would be unhappy because, you know, I would be saying, 

“Gee, you are off the murder list now.”  Obviously, some people who have been practicing a 
long time and think they are qualified to do this work would be very upset about it.  I don’t 
want to speak for the board, but after reading about people wanting to restrict the board’s 
power because they didn’t want so many restrictions on them, I think that is part of the 
problem because they are all independent.  Of course, they are all colleagues and they all 
know each other.  So it is kind of hard to say, “You know, you’re incompetent and you can’t 
do this anymore.”  If I cringe when I am appointing somebody to a case, that is not a good 
thing.  I am supposed to appoint the attorney of the day.  If I have to take somebody off for 
whatever reason, I always find out who it is.  If  I don’t feel comfortable, then I don’t appoint 
them.   

 
494 J. Potter Do you ever talk to Steve about lawyers that don’t pass your cringe test in an informal way? 
 
495 Judge Leggert Only if it is about a particular case because he needs more information to talk about it.  I 

would be happy to sit down and talk to him about it.  To get back to your question about the 
courts, I think our Presiding Judge could make us do whatever we need to do.   
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511 S. Gorham I doubt the courts would be able to do that because I think Judge Lipscomb has tried over and 
over again to get his minions to have a more coordinated system, and it just hasn’t happened.  
It is hard, but that doesn’t mean that some changes haven’t happened.  I think I told you that 
the defense now has a place at the table.  We try to go to these meetings where we meet every 
month.  All the components of the criminal justice system meet and, depending on which 
judge was at the Annex, we were either very successful in doing that or not.  And that was a 
systematic change that has been very good because we all sit down and try to have a more 
efficient and effective system.  About people’s quality though, as Judge Leggert was talking, 
every one of those 12 or 14 judges has a different opinion.  Where Judge Leggert might not 
appoint X attorney, some other judge wants to appoint that X attorney.  That is the system we 
have.  So when Judge Leggert says this person has no quality, there is another judge who says 
this person does have quality.  So you tell me, how do you deal with that?  One way we have 
dealt with it in the cases that are the heavier cases is MCAD gives, even though our contract 
says something different, the judges three names of attorneys and we do it on a rotating list.  
That judge can take and appoint them or not.  If they don’t, the judge gets three more names.  
What really ends up happening is I end up negotiating, or the group does, to try and be fair 
about it and say, “Okay, these are the people on our list.  Do you want any of them?”   The 
person Judge Leggert has talked about, I thought did quite well.  It is a very hard system to 
administer and I think we do the best we can.  Frankly, one last thing about that is that, what 
Judge Leggert or another judge may think has been tried, well, I would submit to you five 
attorneys looking at the same case would disagree, and that is my job.  My job is to look at it 
as if there are problems and sometimes I agree with them and sometimes I disagree with them.  
To give you the example of Ted Coran being a mentor of a particular individual, that person is 
no longer at MCAD.  We gave him a process that I thought was a fair process and he didn’t 
measure up and he is are no longer a member. 

 
595 Chair Ellis Is that the only time that has happened? 
 
595 S. Gorham No, I think maybe three times.  So, no, it happens periodically.  But we have done it three 

times. 
 
602 M. Greenfield Is it impossible to define quality work in the terms of getting rid of someone? 
 
604 S. Gorham The people just didn’t get it. 
 
607 M. Greenfield So it is possible to define it? 
 
609 S. Gorham Yes. 
 
609 Chair Ellis The Potter Stewart pornography test? 
 
610 S. Gorham I think that really is true.  That is really what it comes down to because of the diversity.  You 

know, I am really not kidding when I say Judge Leggert has an opinion about X attorney but 
Judge Norblad has a totally different opinion about X attorney.  In fact, the attorney I think 
that Judge Leggert is talking about, I think I mentioned this a few months ago where a judge 
said, “I don’t want this person practicing anymore.  I don’t think that they can do it.  I have 
the backing of all the judges and I want you to suspend this person immediately.”  The judge 
said to me, “I will send you a formal written complaint next week,” which is our process, and 
it never happened.  That judge and all of the judges backed down.  What do you do? 

 
630 Chair Ellis But Steve, don’t you believe that, over time on average, you are likely to have fewer of these 

outlier quality issues if we went to a system that had supervision and not just coordination?  
That had people making these judgments on a peer basis?  People that are experienced 
defenders deciding who seems to be consistently better qualified? 
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643 S. Gorham I just don’t know.  It is easy to say when you have somebody who is the boss that the boss can 
fire X, Y and Z.  Sometimes those are correct judgments and sometimes they aren’t. 

 
649 Chair Ellis I’ll agree they can sometimes not be the best judgment.  But over time on average, don’t you 

think the likelihood of consistency is stronger if you have management, rather than what feels 
after listening to people like a very uncoordinated system. 

 
659 S. Gorham Well, I disagree with your opinion that it is uncoordinated system.  I think it is a very 

coordinated system.  I do not have the power to hire and fire without some reason.  That is 
true.   

 
677 Judge Leggert I just wanted to say something about the person that Ted Coran was mentoring.  I don’t know 

how he ever got qualified to do felony cases in the first place.  The trial he had was for felony 
person crimes and that is not good.   

 
711 S. Gorham I will say this in regard to that.  If you give us the average case count money we will do that.  

Give us the extra $300,000. 
 
722 Chair Ellis What would you do if we said, “Fine, you have assured us if we give you $300,000 more you 

will improve quality but you keep MCAD structure.”  Now what would you do? 
 
727 S. Gorham Certainly we would have less attorneys.  I think the other alternative that I gave you is give us 

the $100,000 for a supervisor/trainer – 
 
737 Chair Ellis No, stick with the $300,000.  So if the $300,000 were forthcoming, how would this work?  

You would reduce the membership of MCAD? 
 
742 S. Gorham Yes – 
 
742 Chair Ellis And you would concentrate with the group that is essentially the full-time practitioners? 
 
745 S. Gorham Well, we certainly would. 
 
747 Chair Ellis So why don’t you do that now?  Why wait for $300,000?  Why not do that now? 
 
750 S. Gorham Give us the money and we will do it.  [end of tape] 
 
[Tape 3; Side A] 
 
002 S. Gorham One of the things you will get if you have a higher hourly rate in our system, you will have 

more resources going to what Judge Leggert said is staff.  Because, at $50 an hour, you don’t 
have the money for staff.   

 
008 Chair Ellis If you had a group of 30 practicing as a unit, couldn’t you could afford to have staff and 

telephone response and office equipment? 
 
010 S. Gorham If you gave more resources for those 30, I agree with you.  But you have to give more 

resources to those 30.  As I have told you, our core group is about 30.  You give those 30, 
who are very hard working, more resources, they will be able to have staff. 

 
020 Chair Ellis Have you been on any of the site visit teams? 
 
020 S. Gorham I have not, but Steve Krasik has.  And as much as he can, considering confidentiality, he has 

told me things in general about what is happening.  Frankly, they have told me every system 
has problems, maybe a little different problems than we have, but every system has problems. 
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026 Chair Ellis So we should give up trying? 
 
026 S. Gorham No absolutely not.  You should absolutely keep trying.  But I would like you to at least in 

Marion County focus on making our system that we have better.  And I don’t think throwing 
MCAD out is the way to do that.  Clearly, as you can tell by the way I am talking, I feel that 
there is some push to do that.  I don’t believe that that is the right way to go in Marion 
County.  I think you can still get an efficient system with less resources than you are spending 
in other counties and still get a good system because I think we have a good system now.  I 
hate to be a broken record, but give us $100,000 for a supervisor/trainer, if you will, or a 
quality assurance person, and see how we do.  I would submit to you that we will do really 
well. 

 
039 Chair Ellis Other questions? 
 
040 Judge Leggert If you do that, the quality assurance person shouldn’t be working for MCAD.  It should be 

someone else.  I think it is too hard for them because they are friends.   
 
059 Chair Ellis Would you personally favor us working to assist formation of a public defender office here, 

not to completely displace MCAD, because you can’t from a conflict point of view, but an 
office of five to 10 lawyers on a full-time basis, with MCAD as the alternate provider? 

 
066 Judge Leggert I will support whatever you say.  There is also this whole other issue with post-conviction 

cases because those cases are hard.  These attorneys do them and we are having a lot of 
trouble finding people who are willing to do them.  That is a big bulk of my work and they do 
a very good job keeping those cases moving.  We have one of the highest counts of post-
conviction cases and the clients are difficult. 

 
081 Chair Ellis Thank you very much.  I did want to have an opportunity to talk with the representatives from 

the juvenile consortium.  So Steve, before you leave, any other questions for Steve? 
 
086 S. Gorham I gave you two other attachments.  A couple of months ago, Peter asked me to submit 

something o the diversity issue and this talks about the diversity of MCAD.  Also, I omitted 
the actual mentoring policy in the other materials I submitted to you. 

 
090 Chair Ellis Thanks a lot.  Okay, Richard Condon and Jeff Carter. 
 
092 J. Carter Just by way of introduction, Mr. Chair and Commission members, my name is Jeff Carter and 

I am a juvenile consortium attorney.  And to my left is Richard Condon.  We have in the 
audience Lindsey Partridge and Phil Wisner, also of our consortium.  The others are here in 
spirit, but they are actually covering for us in court.  I think what we are going to try and do is 
be brief.  Richard has been at the consortium much longer than I have and I thought maybe he 
could answer questions about where we started from and how we got where we are today.   

 
105 R. Condon Thank you.  I want to thank the Commission members for their time and effort.  It has been 

alluded to earlier by Judge Leggert and others, but originally, the bar members who practiced 
in the juvenile court were selected by Judge Norblad for 25 plus years.  I began working in 
juvenile court shortly after that.  For many years after that time, we basically consisted of a 
group of five to six attorneys who did the juvenile court practice.  Somewhere within a ¼ to 
1/3 of our entire practice would be general criminal and domestic relations practice.  The 
juvenile caseload has increased since that time to the point where we have added attorneys on 
a consistent basis over the years.  We have basically changed to a system where the attorneys 
that practice in this area are really full-time practitioners of juvenile law almost exclusively.   

 
133 Chair Ellis What is your secret to getting quality people?  We have had two judges who think very highly 

of your quality and spoke about you guys succeeding in attracting some of MCAD lawyers.  
What is your secret?  How do you do it? 
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136 R. Condon I don’t know that there is a great secret.  The attorneys who handle juvenile court cases enjoy 

juvenile court practice very much.  It is something they feel strongly about.   We recruit 
additional new members as we are able.  We have a desire to add diversity, Spanish speakers, 
quality practitioners in juvenile law.  We value our reputation very dearly.  We have been able 
to operate effectively in Marion County because we are a very small group that essentially 
operates by consensus.  We are a group of people that get along very well and respect each 
other.  We do things always by consensus and that process really hasn’t changed.  Currently, 
we are 14 members.  Ten of those 14 are full-time juvenile law practitioners.  We recognize 
that we need to be larger.  We recognize that we need to be younger.  We have a preference to 
accomplish training primarily through mentoring.  We recognize as we continue to grow that 
we need to add structure in the form of a board and to assign responsibilities for 
administrative management.  An administrator was mentioned, a full-time administrator.  At 
this point, I don’t think we agree that a professional full-time administrator is appropriate for 
our group.  I envision doing things with our Board of Directors by appointing committees.  
We have done things by committee in the past, and we intend to do that in the future when 
particular issues come up that we need to deal, such as hiring issues and quality assurance 
issues.  We have a very activist judge who is committed to excellence in every form of 
juvenile procedures, and we have followed her lead in that respect. 

 
221 Chair Ellis How did you go about the expansion?  Sounds like you recognized that you need additional 

members.  Did you go recruit or is there a waiting list? 
 
225 R. Condon Our practice has not been to publish a notice that we want to hire an attorney.  We basically 

have relied on a system of searching among ourselves to find out who is out there.  We 
identify resources and recruit. 

 
231 Chair Ellis That is how you got the four that you recently added? 
 
232 J. Carter One of the four we were real fortunate to get, and that is Carla French, who was actually a 

juvenile court referee for awhile.  So she was able to start immediately and hit the ground 
running.  We are fortunate to have her.  The others are doing delinquency work.  That is part 
of the plan of starting them doing delinquency work and then bringing them up.   

 
243 Chair Ellis Is your contract, like MCAD’s – an hourly rate contract? 
 
243 R. Condon No, we contract to do the entire juvenile caseload on a case number and price per case basis.  I 

would say, with respect to managing the number of lawyers and the caseload itself, with every 
contracting period, we have anticipated that there would be somewhere in the neighborhood 
of a 50 percent increase in the caseload.  In each case, we have ended up contracting for 
something less than the increase.  The caseload has exceeded not only what we contracted for, 
but what we projected originally would be the increase, and most recently very substantially. 

 
262 J. Potter When this overage happens, are you paid per case above the contracting amount? 
 
265 R. Condon Correct. 
 
267 Chair Ellis You have no central coordinator or staff person? 
 
269 R. Condon We don’t have an attorney coordinator.  I perform some clerical administrative functions.  We 

have a clerical person we have hired, who receives appointments from the court and who does 
reporting to the state.  One of the purposes of our consortium is to distribute the individual 
appointments and manage records, but we each have very individual private practices.  A 
consortium model works very well for juvenile court.  I think it is virtually required by the 
nature of the cases that we get appointed on.  Very frequently, we need three attorneys on 
each case.   
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288 M. Greenfield Listening to Judge Abernathy and your comments, is it fair to say Judge Abernathy performs 

many of the quality control issues that might be performed by a manager? 
 
290 R. Condon I think Judge Norblad did that.  I think Judge Leggert did that.  I think Judge Abernathy has 

been very enthusiastic, energetic and demanding in terms of what she expects and what she 
wants the attorneys to do. 

 
297 M. Greenfield So, she has performed many of those functions that might have been handled by a manager 

within the organization? 
 
298 R. Condon I think so.   
 
301 J. Potter But if there was something beyond what she might do, who would she call?  Would she call 

you?  Is there a recognized contact person if the judge said this issue may be beyond my 
scope, or it may be a quality issue that I want to talk about in the consortium?   

 
309 R. Condon I would say that is unlikely.  With our history and through our processes, we have arranged to 

deal only with people who we thought were competent.  As long as we operate in the form we 
do now, we are free to make changes through each contracting period. 

 
321 Chair Ellis Let me ask a question that is dangerous, I recognize.  How can we make your life easier?  

What if any observations do you have about how you relate to PDSC? 
 
326 R. Condon I think this process has already been useful in requiring that we examine our own structure 

and our own needs as we grow.  We need more attorneys and we need to arrange to have the 
payments under the contract occur in a way that we can hire more attorneys.  This process has 
been healthy in that it will result in our having a board of directors and our having a structure 
that allows us to do certain kinds of decision making and quality assurance functions within 
our group that would have been difficult in the present arrangement. 

 
342 J. Potter What is your vision of the board of directors and its makeup?  Obviously, the question that I 

am asking is are all of the board members going to be from the consortium?  Will there be 
somebody from outside the consortium?  You have heard some discussion on the pros and 
cons on this. 

 
347 J. Carter One of the concerns that we have, and we talked to Mr. Ozanne about it, is that we don’t want 

to through the baby out with the bathwater.  We have something that actually works very, 
very well.  So the consensus process has worked very well in the past.  In terms of the board 
structure, we have been looking at adding someone from the outside community and this is in 
the formative stage.  We are looking at lawyers who do business work because none of us on 
this group are qualified to make those kind of decisions.  Our goal is by July 30 to have that 
up and running, but I don’t know if we are actually going to make it.  But I think within 30 
days it will get formed.  What the initial form is may not be what it will be eventually.  We 
are not a group that does a lot of impact work.  We do the pick and shovel work of the 
juvenile court and, although we do consider policy decisions, it really is an external 
management question for us right now, and also to have somewhere to go to if someone like 
this Commission or a presiding judge wants to know who to go to.   

 
381 Chair Ellis Any other questions? 
 
382 J. Potter This is clearly an editorial comment on my part and it doesn’t reflect the Commission’s 

position.  But on boards generally, I think another component that you should consider when 
you are looking at a board is having an outside person.  You mentioned having a business 
manager type or business law type.  Clearly, I think it would serve you well to have someone 
like that.  But beyond that, there is a real political advantage to having a board, and especially 
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in juvenile work because it is a sympathetic area of the law that the public understands.  So 
having someone who has some notion of the policy of juvenile law and the politics who might 
be able to help us in the legislature would be a nice addition to a board too. 

 
394 Chair Ellis Are you concerned the restructuring that you are in the process of doing may put you in a unit 

role mode. 
 
398 R. Condon I didn’t mean to interrupt, but it is something I want to be mindful of.  I think it is possible to 

maintain the strengths of what has made this group work, but still have the benefits of a 
decision making board that sets policy and sets standards. 

 
408 Chair Ellis Thank you both for coming.  We appreciate your time.  Peter are we at the point that we 

should now go to the OPDS piece? 
 
413 P. Ozanne Yes.   
 
Agenda Item No. 1 Approval of the Minutes 
 
458 P. Ozanne I suggest that we deal with approval of the minutes. 
 
460 Chair Ellis The draft of the minutes was circulated, both the summary and the full details.  Are there any 

additions or corrections?  I would entertain a motion to approve both sets of minutes. 
   
  MOTION:  Mike Greenfield moved for approval of the minutes; John Potter seconded the 

motion; hearing no objection, the motion passed:    VOTE 5-0 
 
470 P. Ozanne Because we have a short period of time, Mr. Chair, I want to mention that we have a couple of 

action items, which I don’t anticipate will take more than five minutes.   Item No. 3 is an 
important topic but is not an action item.  I also see on the Agenda under 2(c), Review of 
OPDS report on Marion County.  We are coming back to the county next month and I would 
recommend that we return on our regularly scheduled meeting on August 11.  We have two 
other attorneys with separate contracts that I would like you to hear from.  We may want to 
hear again from people who have testified today.  So we could take up the report during the 
next meeting in August or, if you would like to discuss the report now or ask questions, I 
would suggest that we have about 10 minutes for that. 

 
491 Chair Ellis I think that would be constructive.  I would like to.  I don’t mean to take the lead here. Does 

someone else have a thought or comment they want to make?  I thought it was impressive that 
the two judges who spoke about MCAD rather than JAC did express real concerns about 
quality issues.  The way it came across to me is that MCAD has performed a very important 
service in this county.  I do want to commend Steve for what I think has been a marvelous 
contribution in what I see as a transition from the old system to wherever we may go.  I do 
believe that where we are now does give us a real opportunity to move to a system that will be 
much more professional than we are able to do with the current efforts at coordination of a 
very large group of providers.  I would like to see us move to whatever model is best and to a 
much more concentrated group.  It just doesn’t compute for me that you can have quality 
training but you are doing it for over 50 people.  Now there is no one with real supervisory 
authority.  Steve is doing a great job of coordinating, but I just don’t see how the supervision 
happens.  I thought the comment of Judge Leggert that, given the fact that most of MCAD’s 
members are single practitioners and are not even accessible in an effective way, was very 
telling.  So what I would like to suggest we look at breaking up the monopoly, if you will, 
because I think you have been an advocate of diversity here.  I think we might consider 
finding a way if we can to move toward opening a PD office here.  I know that has both 
capital costs and membership issues and lots of things to do.  But it doesn’t have to be a full- 
blown office at the outset and it doesn’t have to displace MCAD.  It would start at whatever 
level is appropriate and makes sense – say eight to 10 lawyers -- and let’s see how the two 
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systems operating together would work.  I think MCAD would shrink, obviously, when that 
happens.  But I think the county is obviously a very critical county.  It is among the largest in 
the state and it is among the most challenging from a legal services point of view.  I would 
personally welcome staff, and this may be rather ambitious to do between now and August 11, 
to start thinking about how would we go about a process of transition to get to a point where 
the core service provision is done by people who are full-time and focused on criminal 
defense, with a structure that includes supervision, training and coordination.  That is how I 
reacted to what I’ve heard. 

 
568 J. Potter Peter, may I ask who the other folks are we are planning to hear from next time and do they 

potentially include the DA?   
 
571 P. Ozanne Yes, and I did speak to about six judges, most of them to varying degrees had similar 

impressions to what you heard today.  They were complimentary of Steve and MCAD in 
many ways.  But I haven’t surveyed all the judges and I plan on inviting other judges to the 
next meeting.  I would also hesitate to get too deeply into the design yet.  I would like to 
remind the Commission that we are going to Klamath Falls in September, which means I am 
in Klamath Falls in August to investigate that county, and then we meet in October in Bend, 
when we have no county we are visiting.  We would have time at the October meeting to 
deliberate on Marion County and I would suggest that might be the time to think through 
design.  So, for the August 11 meeting here in Salem, maybe Steve and Dick could 
recommend a judge that they would like to have speak to you, perhaps from a different 
perspective.  The District Attorney, who has been on vacation, will be here to comment and 
answer your questions. 

  [end of tape] 
 
[Tape 3: Side B] 
 
078 J. Stevens Can I ask a couple of technical questions.  I am not sure that I understand, or whether it is true 

generally, but does a group that is paid hourly tend to make less per individual lawyer than a 
group that is paid on a contract per case basis?  That is the first question.  And secondly, does 
the consortium have the ability to choose which payment system they contract with you for? 

 
086 P. Ozanne I will quickly answer your first question, Janet, at least in conceptual terms, because I have 

been wrestling with this since I became your director.  We talk about hourly rates and that it 
tracks with actual work performed, but we can’t allow any lawyer to leave the meter running.  
So MCAD’s argument that an hourly rate permits its lawyers to perform the work actually 
needed, while a per case rate does not, is hard for me to sort out.  “The hourly rate is superior 
because we can do all the work necessary.”  Well, that is not true in the sense that the hourly 
system, like any compensation system, need caps or a prevailing or presumptive rate for 
particular kinds of cases in order to manage our budget.  So I offer that conceptual 
framework.  Kathryn can answer your questions as a factual matter.   

 
096 K. Aylward My personal opinion is that I don’t like hourly rate contracts and, if a contractor is negotiating 

with me and they currently have an hourly rate contract, I am going to try and convince them  
to move to a flat rate.  Usually, I am not successful because nobody likes change and they 
cling to what they have.   Steve Gorham testified earlier that he thinks because we are paying 
him hourly, rather than by the case, that we are spending $300, 000 less per year.  So how that 
translates into what goes into an attorney’s pocket as salary, that is crucial. 

 
104 J. Stevens Do they have the right to choose which way they are paid? 
 
106 K. Aylward Apparently they do because I unable to convince them to do it my way. 
 
108 M. Greenfield I would just suggest that the current MCAD approach could be managed and executed in a 

significantly different way that could change the result.  Frustration with a certain 
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organization and therefore placing another one next to it, instead of actually asking the 
organization to operate differently, is problematic.  I just want to think about the option of 
perhaps a more dynamic, different and slightly more autocratic approach to managing the 
consortium because I think it is not being executed as designed.  You could design that 
particular operation and execute it differently and get a different result.  You could also 
horribly mismanage the alternative.  Not that I’m suggesting that MCAD is mismanaged, but 
you could manage differently and get different results.  Those are just my comments. 

 
128 P. Ozanne In addition to ideas about design, I would really want the Commission to have the opportunity 

to discuss process.  If you were to consider significant structural changes, I would urge you to 
think about a process and how to reduce resistance to change.  My personal suggestion would 
be that OPDS hold a meeting with the bench in Marion County because we don’t have the 
opportunity under this current process to hear from more five or six judges at our meetings.  
Perhaps we ought to have a process where more stakeholders have the chance to speak about 
proposed changes.  We may be talking about significant change in one of the state’s largest 
counties. 

 
139 J. Potter I think, as Steve Gorham has pointed out a number of times to us, there is a significant cost 

factor in whatever change we may look at. 
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MCAD 
MARION COUNTY ASSOCIATION OF DEFENDERS, LTD. 

130 High Street SE, Salem, Oregon 97301 
Steven H. Gorham        Telephone:(503) 391-1420 
Executive Director                  Fax: (503) 391-1422 
 

September 13, 2005 
 
Peter Ozanne 
OPDS 
1320 Capitol Street NE  
Salem, Oregon 97301 
 
Re:  OPDS’s Report to the Public Defense Services Commission on Service Delivery in 
Marion County, Second Draft. 
 
Dear Peter: 
 
Below you will find the answers to the questions posed in the Second Draft of the above 
mentioned document.  My methodology, in doing so, is to set out the question in the 
second draft, and then the answer. 
 

� Describe specifically the current allocation of management authority and responsibility 
among MCAD’s Board of Directors, Executive Director and members, including decisions 
to (a) add and remove members, (b) establish and implement qualification standards and 
practice requirements for MCAD’s members, and (c) sanction members for substandard 
performance or misconduct? 

 
MCAD is an Oregon 501 c 3 non profit corporation.  MCAD is 100 per cent fully funded 
by the OPDS/PDSC.  Attorney fees and expenses are 100% passed through to the 
attorney or subcontractor doing the work, after the work is performed and a detailed bill 
is submitted.  MCAD’s administrative costs are 100% funded by the OPDS/PDSC under 
strict contract criteria.  MCAD’s members currently elect a nine (9) person Board of 
Directors, from the membership, which has ultimate corporate responsibility for the 
operation of MCAD.  The Board has a Chair, Treasurer, and a Secretary.  MCAD’s Board 
meets at least once a month.  Every year, three members of the Board are elected. 
 
MCAD has a part time Executive Director employed to administer all of MCAD’s 
operations, including the running of the office, the supervision of the MCAD employees, 
and the payment of the attorneys and subcontractors.  The Executive Director is 
employed by the Board of Directors and the membership. 
 
The MCAD Executive Director has overall responsibility for the operation of MCAD with 
oversight by the Board of Directors.  MCAD’s Executive Director reports to the Board 
formally and informally.  Formally at each Board meeting.  Informally, almost every day, 
through contact with Board members.  The Executive Director consults with the Board 
Chair on all MCAD issues or decisions that occur between Board meetings. 
 
a)  Decisions to add and remove MCAD members is currently vested with the Board. 
 
b)  The Board in consultation with Statewide Indigent Defense establishes and 
implements qualification standards and practice requirements for MCAD’s members.  
MCAD demands that its attorneys comply with the qualification standards and practice 
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requirements of the Oregon State Bar and the OPDS/PDSC.  In addition the Board sets 
additional requirements as it and/or the quality assurance process dictate. 
 
c)  MCAD both formally and informally sanctions members for substandard 
performance and misconduct.  Members can and have been removed from membership 
for substandard performance.  Members can and have been removed from cases by the 
Courts either before or after consultation with MCAD’s Executive Director.   
 
MCAD depends on the Oregon Bar’s disciplinary process for ethical misconduct 
complaints.  MCAD’s quality assurance process, both formal and informal deals with 
quality issues. 
 
The MCAD Executive Director, in 2004 was given authority to immediately suspend a 
member for good cause.  Suspension may include any and all sanctions such as 
removal from cases (with the approval of the court) and/or the inability to take new 
cases.  The sanction stands unless appealed to the Board, and until the Board makes a 
decision as to whether to continue, increase or decrease the sanction.  
 

� To what extent do the written materials that MCAD has submitted to OPDS and PDSC 
accurately reflect the current allocation of management authority and responsibility 
within MCAD, as opposed to the aspirations of MCAD’s current management to move the 
consortium away from past practices to a new management and governance structure?  
More specifically, MCAD revised its Attorney Manual on July 13, 2005, one day before it 
submitted its original materials to OPDS for PDSC’s July meeting.  What significant 
changes were made in the July 13, 2004 version of MCAD’s Attorney Manual and to what 
extent do those changes reflect the consortium’s current practices? 

 
The Attorney Manual accurately reflects the current allocation of management authority 
and responsibility within MCAD.  It is in the process of being revised to reflect recent 
and not so recent changes in Statewide Indigent defense.  Most, if not all of these 
changes are cosmetic.  For example, the title page of the Manual still reflects the past 
name of the “Oregon Judicial Department’s Indigent Defense Payment Policies” rather 
than the OPDS/PDSC’s change in name of these policies. 
 

� The materials that MCAD originally submitted to OPDS and PDSC contain references to 
MCAD’s mentoring program “described in the Attorney Manual.”  The Attorney 
Manual, however, does not contain such a description.  At PDSC’s meeting on July 28, 
MCAD submitted a detailed written description of its mentoring program, but it does not 
appear to have been adopted yet by the consortium’s Board of Directors.  If the program 
has in fact been adopted by the Board, why did the Board chose to encourage “mentees,” 
including new members and members on probation, to select their own mentors (albeit 
with the approval of MCAD’s Quality Assurance Committee), rather than directing 
MCAD’s management to assign mentors to mentees?  How many members are currently 
participating as mentees and mentors?  Among the mentors, how many mentees have 
been assigned to each mentor? 

 
The mentoring program has been in effect since MCAD’s first year.  At the time that the 
Executive Director wrote the mentor program in 1993-1994, there were few formal 
mentor/mentee programs available in Oregon and elsewhere to use as an example.  At 
the time, the Executive Director did extensive research into the few programs that did 
exist, and attempted to take the best from these programs and put them into the MCAD 
mentoring program.  The mentoring agreement, like most, if not all of MCAD’s 
procedures, were collaborative processes, agreed to and negotiated by MCAD, then 
Statewide Indigent Defense, and the then Presiding Judge of the Marion County Court 
system. 
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MCAD’s management through the approval of MCAD’s Quality Assurance Committee 
and consultation with the Executive Director has a substantial say in what mentors are 
assigned to mentees.  Since there is no current funding for mentors, all mentors must 
be volunteers.  Over the years, MCAD has been fortunate to have qualified mentors 
volunteer for these positions.  Having mentees initially select their mentor helps ensure 
as who they can work with and can match their needs. 
 
MCAD is open to progressive changes in its mentor program suggested by anyone, 
especially OPDS/PDSC. 
 

� MCAD’s Executive Director appears to have taken the position in his presentation to the 
Commission on July 28 that the quality of an attorney’s professional performance is 
impossible to determine, or that such a determination is so subjective that it depends on 
(a) who is making the determination or (b) unreliable judgments about a lawyer’s 
individual personality traits. OPDS submits that this view of service quality is inconsistent 
with the concept of law practice as a profession with recognized standards and practices, 
and is irreconcilable with MCAD’s position that it administers a systematic and 
meaningful quality assurance process.  MCAD should be given an opportunity at the 
Commission’s August 11 meeting to explain or clarify its views on this subject. 

 
As explained at the August 11th meeting, the Executive Director does not take the 
position that the quality of an attorney’s professional performance is impossible to 
determine.  The practice of law does require recognized professional standards and 
practices and MCAD’s history is that it has, and does administer a systematic and 
meaningful quality assurance process.  As has been explained, MCAD can do better.  
After the July Commission meeting, MCAD took immediate steps to improve the quality 
of its representation. 
 

� With regard to a key component of MCAD’s quality assurance process – i.e., procedures 
to sanction attorneys for substandard performance or misconduct that cannot otherwise 
be remedied – MCAD’s Executive Director spoke to the Commission at its July 28 
meeting with apparent pride and conviction regarding the due process MCAD affords its 
members who face such sanctions.  In his view, MCAD’s elaborate due process 
procedures serve as the alternative to “a pre-autocratic system where attorneys got 
blackballed because someone in the system did not like them or because of their 
personality quirks.” OPDS observes in response, first, that it has failed to detect such a 
“pre-autocratic system” among Marion County’s current circuit court judges, at least to 
the extent that the risk of abuse of judicial discretion so far outweighs the risk of attorney 
underperformance that it calls for procedural protections for MCAD members that 
appear to exceed the rights of civil service employees.  Second, OPDS finds it hard to 
imagine how busy lawyers serving in MCAD’s management positions are able to easily 
undertake or efficiently negotiate their way through such a sanctioning process, which 
apparently includes various levels of appeal and rights to binding arbitration.  Finally, 
can’t MCAD establish some middle ground involving a more workable sanctioning and 
removal process for underperforming members that falls somewhere in between the 
extremes of full-blown due process and autocratic decision-making? 

 
OPDS’s observations not withstanding, an objective, confidential and substantive review 
of the Marion County Judicial system will still find several if not many examples of the 
“pre-autocratic system” of justice in Marion County.  If it has not been found, in all 
likelihood, the system has not been candid with OPDS’s observers.  MCAD understands 
OPDS’s opinion about the risks of abuse by the judiciary vs the benefits to what it 
claims are “procedural protections …that appear to exceed the rights of civil sercie 
employees.”   
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This being said, MCAD agrees with OPDS that searching for these examples is not 
productive at this time.  As MCAD stated, the complaints by a few judges of the few 
underperforming MCAD members tainting their and the PDSC’s overall view of MCAD, 
was a wake up call to MCAD that MCAD has taken seriously.  As was testified to at the 
PDSC hearings and expressed to OPDS’s observers, the judges in Marion County know 
who to direct attorney underperformance issues to, the Executive Director.  They 
testified and observed that the Executive Director is responsive to these complaints and 
acts to correct them.   
 
MCAD has involuntarily removed three members.  Others have moved on, on their own 
accord, after being confronted with underperformance and other issues. 
 
OPDS’s observers comment that “underperformance that it calls for procedural 
protections for MCAD members that appear to exceed the rights of civil service 
employees” is not correct.  All MCAD members are under probation for at least their 
first year of service.  They can again be put on probation for underperformance issues.  
Civil servants have a multitude of rights under the laws and rules in the State of 
Oregon.  Public Defenders in Oregon have labor unions, potential labor union issues, 
and union contracts that they must comply with.  Nothing in MCAD’s procedures are as 
complicated or as protective as these legal issues.  While it is true, that it is not easy for 
busy attorneys to find the time to give the process that is due, they have, and do 
volunteer their time to do so.  OPDS/PDSC can help make this process easier by either 
providing funding for, or allowing substitute case funding for these attorneys to 
substitute their case work for their quality assurance functions, as it does with other 
indigent defense contractors in the State of Oregon.  
 
Not only do the informal methods used by MCAD work, but as stated above MCAD since 
2004, has had a procedure to immediately suspend a member by the Executive Director 
with minimal but still some process, while quality and other issues are worked on.   
 
MCAD is open to improving these processes with the help of anybody, especially 
OPDS/PDSC. 

 
� Three judges expressed their opinions concerning the quality of public defense services in 

Marion County at PDSC’s July 28 meeting in Salem, and OPDS has solicited the opinions 
of at least seven other judges on the subject.  Moreover, there was considerable discussion 
between MCAD’s representatives and Commission members on July 28 about views on 
the quality of lawyering by judges past and present.  OPDS is confident that everyone 
would agree that judges’ opinions about the performance and ability of lawyers is but one 
factor, albeit an important one, in the determination of a public defense attorney’s skills, 
abilities and quality of performance.  Indeed, one of the reasons for establishing an 
independent commission like PDSC was to avoid placing the authority for determining the 
qualifications and eligibility of attorneys for court-appointments solely in the hands of 
judges before whom those attorneys will appear.  OPDS has detected no interest on the 
part of any judge in Marion County to regain that authority.  Nevertheless, in light of the 
foregoing actions and discussions, as well as MCAD’s description of its commendable 
responsiveness to judge’s complaints about the consortium’s attorneys, an observer might 
conclude that the primary or exclusive “trip wire” for MCAD to initiate investigations 
into its lawyers’ potential underperformance or misconduct is a judge’s complaint.  What 
other systematic processes or indicators does MCAD employ, including, for example, 
periodic surveys of judges, prosecutors, defense attorneys and MCAD members and 
periodic courtroom observations or peer reports, to detect problems with its attorneys’ 
performance or conduct? 
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OPDS observes,  
 
“Indeed, one of the reasons for establishing an independent commission like PDSC was to avoid placing the 
authority for determining the qualifications and eligibility of attorneys for court-appointments solely in the 
hands of judges before whom those attorneys will appear.  OPDS has detected no interest on the part of any 
judge in Marion County to regain that authority.”   
 
While this observation might be accurate, it is not accurate that there is no interest in 
any judge in Marion County to regain that authority.  The Executive Director has been 
in contact with at least two such judges since the OPDS’s observations who want this 
authority.   
 
What is important here is that OPDS not overreact to the public declarations by those 
in the judiciary.  One thing is clear in Marion County, the judiciary no longer speaks 
with one voice and as the processes of each of the 14 Circuit Court Judges indicate, 
most of the time the judiciary speaks with 14 voices.   
 
This being said, it is important to have various methods to determine and detect 
problems with attorney performance or conduct.  As much as possible, within the 
confines of the MCAD/OPDS contract, the Executive Director tries to observe as many 
of MCAD’s attorneyss performance as possible. 
 
As part of the wake up call, MCAD has just completed a judicial survey to help identify 
underperforming attorneys.  A follow up survey to determine the actual individualized 
areas of performance that need improvement has just been finalized, and will be 
completed within the next month.  It is MCAD’s intent to use this survey to determine 
the areas and processes within which to help underperforming attorney’s better 
perform. 
 
Understanding that nothing is static, MCAD hopes that it will be able to constantly 
improve its surveying technique, and conduct surveys every six to 12 months to help 
improve member performance. 
 
Anyone can complain, and does complain to the Executive Director about the 
performance of member attorneys.  OPDS, MCAD members, clients, court staff, 
relatives, prosecutors, and others have all complained, and as was testified to, the 
Executive Director takes these complaints seriously.  As the OPDS does with its new 
“Complaint Policy”, MCAD, through the quality assurance process and the Executive 
Director give all who complain the option to make these complaints informal (not in 
writing) or formal (in writing) and all complaints are handled in kind.  If the 
complainant does not view the resolution appropriate to the complaint, the process 
allows it to continue up to the ultimate authority, either the Court or the MCAD Board. 
 
In addition, in this year’s negotiation with OPDS/PDSC, it is hoped that, as they have 
done with other contractors, OPDS/PDSC will put actual resources into helping MCAD 
improve, not only its methods of surveying the performance of its members but in 
actually improving their performance.  In the past, Statewide Indigent Defense, even 
after being converted to OPDS/PDSC has apparently been most concerned with the 
efficiency of the service delivery in Marion County.  In the recent past, training funds in 
the MCAD contract have been cut.  This trend must be reversed.  It is difficult, given the 
other MCAD responsibilities of the part time Executive Director, for suggestions like 
periodic courtroom observations to be done on a consistent basis.  Even with its 
limitations, this does occur.  With additional funding, this is a real possibility and 
MCAD is open to this suggestion. 
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In most of its contracts OPDS/PDSC pays for OCDLA membership and in some OCDLA 
CLEs.  While MCAD conducts its own CLE’s and has given limited scholarships to 
OCDLA CLEs, increased funding of these items in the MCAD/OPDS contract would be 
helpful to an increased quality membership. 

 
� During its meeting with some of MCAD’s directors, as well as the Commission’s meeting 

on July 28, OPDS did not detect much enthusiasm on MCAD’s part for changes in its 
long-established organizational structure and operations.  Is MCAD considering, or is it 
willing to consider, any changes in its current organization or operations?  For example, 
the MCAD Board members who OPDS met with did not see the need for adding any 
outside directors with business experience or political acumen.  Is that the official position 
of MCAD?  MCAD has noted that the membership on its Board of Directors has 
remained the same for some time.  Has MCAD weighed the advantages of greater 
participation and support by its attorney members and the new ideas that might be 
generated by more frequent turnover in the membership of its Board of Directors? 

 
As was said at the last PDSC meeting, MCAD is willing to change or modify most if not 
all of its organizational structure.  We are open to almost anything, if it will actually 
improve service to our clients.  In particular, MCAD is proceeding with the addition of 
one or more outside the membership Board members.  This has always been MCAD’s 
position.  While we are resistant to some changes, this does not mean that we oppose 
change.  This includes, but is not limited to Board structural changes and potentially 
going to a case count system.  It is clear, however, that a case count system in Marion 
County would be substantially more expensive then the current system and Statewide 
Indigent defense, both before and after, the creation of OPDS/PDSC has been as 
reluctant, if not more reluctant, then MCAD, in discussing this change.  There has been 
turnover of the Board’s membership since its inception.  MCAD is open to new ideas. 
 
The same is true about changes in operations.  There has been some recent criticism of 
the Attorney of the Day system.  MCAD could change this system tomorrow with little 
effect to its overall operations.  Some of these potential changes could be accomplished 
with little cost, some with substantial costs.  MCAD submits that changes to these 
systems, however, must be done in consultation with the other components of the 
system, not only because the other components of the system would be severely 
impacted by these changes, but because the costs to the other components of the 
system would be impacted.  In other areas of the State, the Courts, the District 
Attorney’s office and the OPDS/PDSC have been affected by the very changes that some 
have suggested.  Unless there is a consensus that these changes would bring about at 
least better service to the indigent defendant, why make them?  OPDS/PDSC has 
expended over $123,000 to institute, in Portland, a case assignment system that MCAD 
could institute.  Does OPDS/PDSC wish to contract with MCAD to change its system 
and provide the resources that this would take?  If so, MCAD is more than willing to 
discuss these changes in the upcoming contract negotiation.  
 
Besides the economic costs that these system changes would entail, there is apparently 
no consensus in the Marion County Judiciary to make a change in the Attorney of the 
Day system.  Historically we have had one judge assigned to the Annex, where most of 
the criminal matters have been conducted.  This judge has changed more than three 
times in the past three years, with corresponding changes in procedures at the Annex.  
As has been said, one of the advantages to having the Attorney of the Day system is 
that the defendant immediately meets their attorney.  While in some cases this is not 
important, in some it is.  Regardless, there is no consensus amongst the parties 
involved how important this or any of these changes actually are.  MCAD believes that 
until there is either some consensus to make this change, or some other overriding 
reason to make it, then there is no real reason to make it.  While the current Annex 
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judge, may have some problems with this system, this judge, just today (September 13, 
2005) stated that she might not be there in 3 months and the next Annex judge might 
prefer the Attorney of the Day system. 
 
MCAD is only resistant to change for change itself.  If change would help the indigent 
defendant, MCAD would support such change. 
 

� Many judges and prosecutors in Marion County and some members of MCAD are critical 
of the consortium’s “Attorney of the Day” process of assigning cases to attorneys, 
including MCAD’s attorney qualifications for case assignments based solely or primarily 
on crime classifications such as “felony” and misdemeanor.”  This criticism is based on 
the fact that MCAD’s case assignment process results in (a) wide variations in the number 
of cases assigned to individual attorneys and (b) the assignment of cases to attorneys who 
are unsuited to handle them by virtue of skill, training or experience.  MCAD’s Executive 
Director pointed out that he makes changes in individual case assignments when specific 
circumstances or complaints by judges indicate the need for a change.  Mr. Gorham 
estimated, however, that such a change occurs “12 times a year out of 80,000 cases.”  
What changes, if any, is MCAD willing to make to this cases assignment process?  If 
changes will be considered, how will the decision to implement the changes be made (e.g., 
by majority vote of the Board of Directors; by majority vote of the membership)? 

 
First to correct the above statement.  If it was correctly quoted, then Mr. Gorham was 
incorrect.  It was probably incorrectly quoted.  The changes of attorneys based on 
substantive reasons of attorney quality occur, “12 times a year out of 8,000 (not 80,000) 
cases.” per year.  This is approximate number of defendant cycles (cases) that MCAD 
handles per year. 
 
Again, MCAD is willing to make any necessary changes to the Attorney of the Day 
system that would improve the representation of the indigent accused.  As stated 
previously, these changes to be effective and correct must be made in consultation with 
the rest of the criminal justice system.  If a consensus of the system or a demand from 
OPDS/PDSC was made to change the system, technically it would be made by the 
Board in consultation with the Executive Director and the membership and then be 
executed by the Executive Director. 
 
While it is easy to make anecdotal complaints of inadequate representation, the actual 
number of complaints is and has been very small.  As has been stated, MCAD could 
have a case assignment attorney divvy the cases to specialized attorneys in whatever 
area is deemed best. 
 

� The public comments and discussions at PDSC’s July 28 meeting revealed a concern for 
the level of specialization and amount of public defense work preformed by MCAD’s 
attorneys.  Although MCAD’s active roster of attorneys apparently numbers between 50 
and 55, there was much discussion and many questions about a “core group” of 
somewhere between 20 and 30 attorneys who specialize in criminal defense law and 
handle most of MCAD’s caseload.  OPDS requests MCAD to provide the Commission 
with a written inventory of its active members and their caseloads, including the number 
of hours each member billed for work performed for MCAD during the last twelve 
months. 

 
Attached as “CompiledMCADAttorneyLIst9-12-05.xls” is the requested information.  
MCAD’s roster is first separated by the type of case taken in the past year.  (attorney of 
the day in the past year)  Next is the total number of cases (MCAD defendant’s 
representing) on September 1, 2005.  Next is the approximate total percent of time 
spent on an MCAD type criminal case.  Next is the Total MCAD hours billed from July 
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1, 2004 through June 30, 2005.  Next for the same period of time is the total number of 
defendant cycles (defendants) billed and finally the total number of MCAD cases that 
the attorney had as of September 1, 2005.  Also attached as “CaseloadSept1st.xls” is a 
roster with just the caseload numbers. 
 

� During the Commission’s July 28 meeting, MCAD’s Executive Director estimated that, 
due to efficient administrative practices and close-oversight of attorney billings, MCAD 
saves PDSC at least $300,000 annually in administrative costs, attorney fees and non-
routine expenses.  OPDS requests MCAD to provide the Commission with a written 
description of that analysis and breakdown of those cost estimates. 

 
MCAD has previously provided this analysis to the OPDS.  It is attached to this answer 
as “MCAD Totals”.  At the August 11th Commission meeting, OPDS submitted a brief 
review of the non case costs of a 10 person public defender office in Marion County 
based on a Lane County model.  The review submitted here only includes case costs, 
not non case costs.  The methodology used is two fold.  First the figures for MCAD are 
2004 final figures.  For example, an average 2004 A felony in Marion County total case 
costs (not just attorney costs but all direct case costs such as investigation, but not 
including administrative costs) was $585.96  There were 328 of these cases paid in 
2004.  The average case count cost for the same type of case statewide was $870 and 
the Lane County case count cost was $600, these cost probably include some 
administrative costs but not all capital costs.  Thus the Marion Coutny case cost 
savings was between $4,605.12 and $93,165.12 for A felonies alone.   
 
This spreadsheet adds all of these savings, or not, and the total case savings was 
$532,695.28 over the average case count cost and $818,878.28 over the Lane County 
case count cost.  The final calculation on the spreadsheet subtracts the actual MCAD 
administrative cost for these cases, for a total savings of between $294,336.09 and 
$580,519.09.  Not an insubstantial number. 
 
In addition, as OPDS testified, these costs are only the case costs not including at least 
in the case count numbers the capital costs of the office.  Desks, telephones, copy 
machines, computers, etc.  OPDS/PDSC must remember that the administrative costs 
of MCAD are minimal.  MCAD has a one room storefront office in downtown Salem.  It 
does not supply, through its administrative contract costs, desks, telephones, copying 
machines or computers for its attorneys.  (Nor does it supply these things for its 
Executive Director or Computer Consultant)  It does supply these items for its three full 
time employees only. 
 
MCAD believes that the savings figures in this spreadsheet are also underestimated.  An 
MCAD attorney represents a defendant on every case that they have per defendant cycle 
in the criminal justice system.  This can be anywhere from one actual case to over 20 
actual cases.  In reality this can be, and in most cases is more than one case count.  
Thus in the MCAD system, a defendant cycle (billing) is in reality more than one paid 
for case count.  How much this underestimation actually saves OPDS/PDSC has never 
actually been determined.  What is clear by any objective finding is that the savings 
listed are under estimated. 
 

� MCAD requested PDSC during its July 28 meeting to return this $300,000 in estimated 
savings for the purposes of improving MCAD’s operations and the quality of its services.  
MCAD indicated that it would reduce the size of its membership and retain a higher 
proportion of full-time criminal law specialists, without explaining why $3000,000 in 
funds would be necessary to accomplish that result.  MCAD should provide the 
Commission with an explanation of why those funds are necessary to implement its 
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proposed changes, as well as any alternative plans it may be considering for the use of 
those funds. 

 
Either MCAD misspoke or the PDSC misinterpreted the import of this comment.  See 
following answer.  
 

� At the July 28 meeting, MCAD also requested that the Commission remit $100,000 of the 
$300,000 in annual estimated savings to hire a full-time attorney to train and supervise 
MCAD’s lawyers. This request raises at least two issues that MCAD should address at 
PDSC’s August 11 meeting or in subsequent written materials that it provides to the 
Commission.  First, does MCAD need a full-time trainer?  For example, how many 
lawyers will that trainer train and supervise at any one time?  Does MCAD believe that all 
of its lawyers will require training and, if so, what kind of training?  Second, MCAD’s 
request for a full-time trainer calls for an inventory of its current staff and their 
deployment.  Mr. Gorham indicated to the Commission that MCAD employs three part-
time and three full-time employees, including 70 percent of his time at just under $70,000 
per year. How much staff time is devoted to the administration of MCAD’s operations 
and its contract with PDSC, as opposed to monitoring, training and supervising the 
consortium’s attorneys.  More specifically, what proportion the Executive Director’s 
position is allocated to these functions, and how many hours per week does Mr. Gorham 
devote to his own public defense and retained caseload? 

 
See below answer concerning the surveys to determine which members are under 
performing and how they are under performing.   
 
While MCAD disagrees that MCAD’s request for a full time trainer calls for an inventory 
of its current staff and their deployment, this is not, and has never been a secret and is 
information that OPDS currently possesses.  It does not take a request for more funding 
to know the answers to these questions.   
 
The MCAD/OPDS contract specifically funds three full time employees.  Two former 
MCAD office managers currently hold positions in OPDS, and MCAD has not changed 
its staff operations, except with the addition of additional workload, since the addition 
of its new office manager.  MCAD’s full time staff processes the MCAD attorney and sub 
provider billings making sure that they are accurate and appropriate under MCAD and 
OPDS rules.  MCAD’s three full time staff take the attorney billings process them, 
submit them to the OPDS, and then pay the attorneys after the OPDS deposits the 
appropriate funds in the MCAD attorney fee account.  This is a pass through process. 
 
The MCAD office also maintains a cloths closet for use of all indigent defense clients in 
Marion County.  Since its inception, thousands of indigent defense funds have been 
saved because when a defendant needs clothing it is almost always available in the 
MCAD office.  Most of these cloths have been donated by MCAD members and the 
MCAD staff makes sure that they are clean and ready to be worn by the next defendant. 
 
One of these full time employees is the office manager who besides her functions in 
processing the billings, manages the other administrative duties of running an office. 
 
MCAD also has a part time Computer Consultant that makes sure that the 
computerized systems in the MCAD office function properly.  This position not only has 
set up the computer systems in MCAD, but maintains them so that they are 
functionally properly.  In addition the consultant wrote and maintains the computer 
software system that OPDS owns, that collects and processes the attorney billing 
information electronically for OPDS.  An example of this person’s work is that one of the 
main computers in the MCAD office had a hard disc crash last week in the middle of 
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processing the billings.  Through the use of the backup system established and 
maintained by the Computer Consultant, the processing was delayed hours rather than 
days and OPDS was able to pay MCAD’s attorneys on time. 
 
MCAD also has a part time law clerk who writes and distributes the bi weekly 
newsletter which includes updates in the law for all MCAD members.  The law clerk 
also does research and writing on issues that have more than individual defendant 
effect.  This saves OPDS substantial funds because each attorney does not have to 
“reinvent the wheel”.  In addition the MCAD law clerk maintains the memo/brief bank, 
the MCAD website, and the MCAD list serve. 
 
All of the above staff time is fully spent on the above listed functions, although some of 
the bill processing, it might be argued does go to supervising the representation of 
clients by making sure that the appropriate functions are happening in the 
representation of the client.  
 
Thus the monitoring, training and supervision of the consortium’s attorneys is mostly 
done by either the volunteer efforts of MCAD’s attorneys through the quality assurance 
process or through whatever time the Executive Director can find within his part time 
duties to do these functions.  Why is this?  As stated above, it is because these are the 
functions that through its existence, Statewide Indigent defense demanded and 
contracted with MCAD and its Executive Director to do.  Most of the Executive 
Director’s time is spent administering the MCAD central office, helping in the 
processing and correct accounting of the billings (approving NRE requests, making sure 
that all billings are reasonable and necessary) and being the head of indigent defense in 
the Marion County criminal justice system (going to meetings and helping organize and 
implement the components of this system).  It is estimated that between one third 
(1/3rd) and one quarter (1/4) of the Executive Director’s MCAD time is spent on 
monitoring, training and supervising the consortium’s attorneys.   
 
It should be noted that neither MCAD nor OPDS provide the Executive Director with an 
office, with office supplies, with office equipment, or with staff to perform his functions.  
All of these are provided for in the part time salary provided to the Executive Director.  
Throughout the years, Statewide Indigent defense has encouraged the Executive 
Director to decrease his caseload to help provide these services to MCAD/OPDS.  It 
should also be noted that Statewide Indigent defense has never once offered to make 
the position full time or to pay for any of these expenses. 
 
The remainder of the Executive Director’s time is spent on his private caseload which at 
this time is exclusively indigent defense work.  He currently has one aggravated murder 
post conviction, one trial level death penalty aggravated murder case, one trial level 
habeas corpus case specially requested out of Washington County, and a few indigent 
defense appeals, mainly post conviction and habeas corpus. 
 
In its next MCAD/OPDS contract negotiation, MCAD will welcome a new emphasis on 
quality and putting resources to ensure better quality service.  Apparently, the past 
emphasis on efficiency will not longer prevent even a small increase in resource directed 
towards the Marion County indigent defendant.  Since it is clear that MCAD saves 
OPDS/PDSC at least $300,000 in representation costs, it seems fair to return to this 
population at least $100,000 in resources directly aimed at quality issues in said 
representation.  The example given of hiring a full time attorney trainer is but one 
example of how these resources could be spent to help increase that quality that OPDS 
now expresses that it wants.  Lane and Multnomah County indigents are provided such 
a resource for approximately this amount.  This position might be a shared a 
assignment of case position and trainer as in Multnomah County and might be in the 
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$123,000 range to provide a full time attorney/trainer and a paralegal instead of or as 
part of a trainer/case assignor.   
 
Of course most of the resources put into quality should be put into a system to help 
underperforming under performing attorneys in MCAD.  The position could also be used 
to provide case monitoring and additional supervision to MCAD attorneys.  A formal 
case review process could be established using additional staff to provide service to not 
only the under performing members but to the whole membership.  Funding quality 
improvements should come out of some of the at least $300,000 that MCAD saves 
OPDS/PDSC each year.  It is clear from the history of the MCAD/Statewide Indigent 
defense/OPDS contract negotiations and contracting that there is apparently a change 
in emphasis that OPDS/PDSC now is making in quality, training and supervision 
versus efficiency of providing otherwise qualified service.   
 
As has been said, MCAD is open to this change and welcomes any increased resources 
directed to this area and seeks to join with OPDS/PDSC in figuring out the proper way 
to expend these additional funds to increase attorney quality. 
 

� In many of the counties in which it has conducted investigations as part of PDSC’s service 
delivery planning process, OPDS has encountered law firms and consortia in which one, 
two or a handful of underperforming lawyers – lawyers who observers and stakeholders 
in the justice system consistently observe should not be practicing criminal law – have 
compromised the general reputation of the law firm or consortium and its members and 
affected prevailing perceptions of the quality of the services of those organizations and 
their lawyers.  The inability or unwillingness of law firms and other legal joint ventures to 
address the substandard performance of its members is certainly not unique to criminal 
law practice or the delivery of public defense services.  Nevertheless, OPDS has found it 
necessary to encourage and assist some law firms or consortia in the difficult process of 
removing such underperforming attorneys.  Without exception, while the process was 
painful, the benefits in terms of improved reputations and perceptions of quality, not to 
mention the protection of clients, have justified the effort.  Based on its investigations in 
Marion County, OPDS concludes that MCAD has a small number of lawyers that are 
compromising the reputation of the consortium and its members, perceptions of the 
quality of their legal services and the interests of their clients.  Does MCAD recognize the 
possibility that OPDS’s conclusion may be accurate?  If so, what does the consortium plan 
to do about it?  What processes and procedures will MCAD employ in the event that it 
reaches the same conclusion as OPDS? 

 
MCAD does recognize that MCAD has a small number of under performing members.  
MCAD has realized this in the past and has acted on this information in the past using 
the quality assurance process in place.  As has been said, the depth of the complaints 
by the judiciary at the public hearing was a wake up call for MCAD.  MCAD immediately 
started several processes to identify the problem, identify the under performing 
attorneys, and to either help those attorneys perform better or remove them from MCAD 
membership.   
 
The complaints by the judiciary could be summed up in two categories.   
 
Communication/professionalism/organizational (being able to be contacted or being in 
the correct place at the correct time) and representation (not representing clients 
correctly).  MCAD immediately proposed and has enacted a mandatory communication 
plan to help alleviate the first category of complaints.  This took effect on September 1, 
2005 and demands that every MCAD attorney possess an email address that they check 
at least daily.  That they join the MCAD email list-serve.  That they have an interactive 
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telephone system and as a last resort provide MCAD with a way to get in touch with 
them in an emergency.  (See attached communication plan) 
 
To correct the second problem area, and to help with the other systems of quality 
assurance, MCAD has already conducted a general judicial survey to help determine 
who the under performing members are.  MCAD is currently designing and will soon 
conduct a detailed survey to help determine specific areas of concern, so that MCAD 
and the member can improve the member’s under performance.  MCAD will periodically 
update the survey instrument and conduct updated surveys to help the member 
improve.  If the member does not improve within a reasonable period of time, MCAD will 
start the process to remove the member from MCAD.  MCAD is considering surveying 
not only the judiciary but the other components of the criminal justice system with the 
goal of improving member quality. 
 
MCAD welcomes the help of OPDS/PDSC in improving its systems and member quality 
and is open to any suggestions to do so.  In addition over the next several months 
MCAD’s Board will continue to explore ways or methods to increase its member’s 
quality representation. 
 
This is the last question asked in the second draft. 
 
I also  wanted to make a few comments concerning a few of the statements in the body 
of the Second Draft document. 
 

� MCAD’s process of admitting new members to the consortium remains unclear to OPDS.  
The four board members indicated that they recently interviewed and hired several new 
attorneys pursuant to a relatively new formal hiring process.  They explained this process 
as beginning with an interested attorney’s letter of inquiry, followed by an interview with 
the Executive Director and members of the board, and concluding with a vote of the 
Board of Directors to grant or deny the applicant’s admission to the consortium.  This 
process appears to be memorialized in MCAD’s Attorney Manual as follows: “New 
members must be voted in by a majority of the Board of Directors.”  MCAD does not 
appear to have any formal policies or procedures to actively recruit qualified candidates 
for membership, in addition to responding to the applications of interested lawyers.  
Several past and present MCAD members whom OPDS has spoken with indicate that 
MCAD’s admission process has historically been quite informal, based upon a candidate’s 
personal contacts with consortium members and the assessment of a candidate’s 
qualifications by the most influential members of MCAD.  

 
MCAD has been fortunate to, except for a few exceptions in its history, to have 
had sufficient membership and turnover in membership to not to have had to 
advertise for new member.  Thus MCAD’s membership has been filled mainly 
through word of mouth.  When in the past this has not supplied sufficient 
membership, MCAD did what public defenders have had to do, advertise for new 
membership through the Oregon Law Schools, Oregon State Bar and Oregon 
Newspapers.  MCAD for years has had the same hiring process.  Attorneys have 
inquired as to how to become a member.  MCAD requests a cover letter and 
resume from the prospective member.  The Chair of the Board, another member of 
the Board and the Executive Director interview the prospective member.  The 
Executive Director reports as to an investigation of the prospective members 
qualifications and references and the “hiring” committee makes a 
recommendation to the “hiring body”.  Originally this “hiring body” was the 
membership.  Several years ago the “hiring body” changed to the Board of 
Directors.  MCAD does not see this new member policy to be much different than 
the hiring processes of most, if not all similar indigent defense organizations.   
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While the prospective members interest in MCAD might be considered informal, 
the new member process is and has not been.  As has been said about in 
answering some of the above questions, MCAD is open to changing this process if 
it can be improved.  MCAD is certainly interested in taping into a data base of 
potential new members that OPDS or other organizations might start to help 
prospective defenders acquire positions.  One of the important differences that 
does separate MCAD from other organizations is that MCAD membership is not 
just a job but is a vocation, the MCAD member does not earn a salary but earns 
compensation for the actual work performed per hour and their position is open 
to have a variety of criminal defense and other legal experiences even though the 
emphasis of most members is criminal defense. 

 
� In response to the Site Visit Questionnaire, MCAD indicated that it has a formal 

mentoring system for new and inexperienced members, which is described in its Attorney 
Manual. OPDS was unable to locate that description in the Attorney Manual, though 
Section 1.0 D. of the manual does set forth a requirement that “[a]ll new members are 
required to develop and complete a personal mentoring program” and Section 1.0 G. 
refers to a “Quality Assurance Mentor Program.” MCAD’s “New Member Information 
Sheet” also refers to a mentoring program, stating that “[a]ll new members are required 
to enroll in MCAD’s mentoring program,” but does not contain a description of the 
program either.  

 
As has been already stated it has been an oversight that the mentoring document 
was not included in the Attorney Manual.  It has existed at least since 1994 and 
is being included in the Attorney Manual’s current revision. 

 
� …Several of these prosecutors complained about encountering Attorney of the Day 

lawyers who they had never seen or heard of before.  One indication of the declining 
quality of MCAD’s legal services from this group’s perspective is the apparent inability of 
MCAD’s less-experienced lawyers to assess their clients’ cases accurately and counsel 
their clients to accept reasonable plea bargains.  In a similar vein, several of these 
prosecutors were convinced that a few MCAD lawyers, including some experienced ones, 
proceed to trial instead of accepting a reasonable plea bargain simply to generate more 
revenue for themselves.  While these last two observations may simply reflect the 
perspectives of advocates in an adversarial system, they do serve to remind OPDS that the 
methods of compensating lawyers under PDSC’s contracts create economic incentives and 
disincentives to protecting the interests of clients who are confronted with the choice of 
proceeding to trial or accepting a plea bargain.  (Second Draft, p. 20) 

 
Two comments about this paragraph.  It is hard to believe that the statement that 
several prosecutors complained about “encountering Attorney of the Day lawyers 
who they had never seen or heard of before” is accurate.  It is not hard to believe 
that someone would say this, but it is hard to believe that this is a true 
statement.  All of the MCAD attorneys receiving cases through the Attorney of the 
Day system have been doing so for at least a year.  They also have had more than 
one day in this year.   

 
Second, the statement that several “prosecutors were convinced that a few MCAD 
lawyers, … proceed to trial instead of accepting a reasonable plea bargain simply 
to generate more revenue for themselves” is also hard to believe that this is a true 
statement.  As shown above, MCAD’s cost controls are extensive and most MCAD 
attorneys, especially the experienced ones are busy.  What this statement reflects 
is the different perspective between a prosecutor who has no client other than the 
State and a defense attorney who has a human being defendant as a client.  While 
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the plea bargain may be reasonable there are many reasons that a particular 
defendant is not willing to take it even with a defense counsel who is 
recommending that he or she does. 

 
MCAD thanks the Public Defense Commission and the Office of Public Defense Services 
for the opportunity to review the drafts of the Marion County Service Delivery Plan and 
allowing us to not only correct some misinterpretations but to answer your questions.  
If you have other questions please feel free to contact us.   
 
As we have said, the Marion County Association of Defenders, is the creation of the 
collaborative processes of the Marion County indigent defense providers, the Marion 
County judiciary and Statewide Indigent defense.  These processes should not be 
stagnant, and for the sake of better representation of the indigent accused in Marion 
County, should continue. 
 
Sincerely yours, 
 
 
 
Steven H. Gorham 
Executive Director 
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PUBLIC DEFENSE SERVICES COMMISSION 
 

EXCERPTS OF EDITED TRANSCRIPT 
 

Meeting of August 11, 2005 
Senator Meeting Room 

Courthouse Square Building 
555 Court Street NE 

Salem, Oregon  
 

MEMBERS PRESENT:  Barnes Ellis 
    Shaun McCrea 
    Michael Greenfield 
    Chip Lazenby 
    John Potter  
    Jim Brown 
    Wallace P. Carson 
     
 
.  
STAFF PRESENT:  Peter Ozanne 
    Kathryn Aylward 
    Peter Gartlan 
    Ingrid Swenson 
    Shelley Dillon 
    Laura Weeks 
    Caroline Meyer 
    Laura Anson  
     
 
 
[Tape 1; Side A] 
 

* * * * * 
 
Agenda Item No. 2 Continuation of the Service Delivery Planning Process for Marion County 
 
067 Chair Ellis Why don’t we go to the Marion County issues, and you start by summarizing the 

supplemental report that you prepared.  We can go from there and take witnesses as they are 
available. 

 
072 P. Ozanne I thought it was time to include in this draft of the report the substance of investigations by 

Shelley Dillon, a contract analyst at CBS, and me as a result of our interviews of a number of 
judges and others in the county.  To summarize, while any organization can improve, the 
general sense from those interviews was that the juvenile consortium was doing an excellent 
job and that MCAD, in general, was also doing a good job, which I think is consistent with 
the testimony of the witnesses who appeared here at your last meeting.  Regarding MCAD, 
we heard that Mr. Gorham, who is Executive Director, is generally responsive to concerns and 
complaints.  MCAD has also made attempts to change in terms of addressing problems with 
some of their attorneys’ performance.  But most of the people we talked to thought issues of 
quality were frequently raised about particular MCAD attorneys, but never resolved.  Of 
course, as my report indicates, the representatives of MCAD can address these issues today 
and in their subsequent written materials..  Essentially, the supplemental report recommends 
that, with the time available to the Commission, it should focus on the concerns that have 
been raised about MCAD.  While there are many important issues to address in the county, I 



 2

think the Commission can return to juvenile law issues in a separate planning process in 2006, 
which should include participation from the Juvenile Advocacy Consortium from Marion 
County as well as contractors from across the state.  Secondly, I promised last time that we 
would invite our contractors who provide services in civil commitment hearings and before 
the Psychiatric Security Review Board.  As Mr. Gorham rightly pointed out, these areas of 
practice raise pressing issues and I think they are areas of concern across the state, even 
though a lot of this work is done in Marion County.  So my suggestion to the Commission 
would be that you address those issues in a separate service delivery plan in 2006 as well.  
Finally, MCAD does a lot of post-conviction relief work.  Again, that is an issue that we have 
discussed a lot and I’m also prepared to recommend that we address post-conviction relief 
statewide as a separate subject in 2006.  So again, in order to focus your resources and time, 
which is obviously limited, I am suggesting in the report that we devote the remainder of our 
time today to hearing from other witnesses like Judge Guimond, who just arrived, Judge 
Rhoades, if her docket permits her to attend, and a representative from the District Attorney’s 
Office.  I also suggest that we hear again from representatives of MCAD because they didn’t 
have enough time at the last meeting to complete their presentations.  I assume the 
Commission may also have some questions for them to answer.  So with that I would like to 
welcome Judge Guimond. 

 
127 Chair Ellis Welcome Judge Guimond 
 
130 Judge Guimond Good morning. 
 
130 Chair Ellis Thank you for coming. 
 
130 Judge Guimond Thank you, members of the Commission and staff.  My name is Joe Guimond.  I am a Marion 

County Circuit Court Judge and have been employed in that capacity for almost 10 years.  
Before that, I was in private practice for about 12 and a half years with one of your members, 
Mr. Brown, in Salem and Marion County.  So I have devoted pretty much all my professional 
life to the practice of law in Marion County.  Thanks to Peter Ozanne I had a chance to review 
some of the excerpts of statements made by other judges, Judges Abernathy, Lipscomb and 
Leggert.  I will try not to repeat those comments except to the extent I feel necessary to 
emphasize the points I wish to make.  I also want to limit my remarks and observations to 
MCAD.  Certainly, I will answer any questions about the juvenile group.  I know all of those 
lawyers very well.  But they don’t appear in front of me on a regular basis.  I generally see 
them about once a month.  I don’t handle that many dependency cases.  MCAD lawyers, on 
the other hand, I see almost on a daily basis.  In reviewing Judge Leggert’s comments, I recall 
well the old days of court-appointments in Marion County.  Justice Carson I’m sure 
remembers the so-called “Sloper method” where we would all sit in the front row and Judge 
Sloper would appoint lawyers as he saw fit.  There were plenty of escapes when the cases 
weren’t ones we wanted to try.  Often in my recollection, those were cases in which the 
defendants we knew from prior experience and didn’t want to deal with again.  Obviously, 
Marion County has changed greatly.  We are a much larger community now.  Even assuming 
we would want to put that role on Judge Leggert out at the Annex, it really wouldn’t work 
because we are just too big.  Also, to the extent that it would appear that Judge Sloper always 
appointed a lawyer based on his or her ability to handle a particular case, in my view, that 
would be inaccurate.  It was often based on who was in favor with Judge Sloper at that time.  I 
don’t mean to be critical of Judge Sloper, it was just the truth of the matter.  It was not 
necessarily a merit-based appointment and, with that being said, we can’t go back to such a 
system.  I think what we have here with MCAD is an extremely effective service provider 
with one areas that needs to be improved.  It has already been touched on, which is quality 
control.  I think that this is something that needs to improve and I have a few suggestions 
about the front end as well as after lawyers become part of the group.  I didn’t know how 
many people are in MCAD.  Dick Cowan was kind enough to provide me with a list of the 
lawyers in MCAD and I just had a chance to review that.  I was quite frankly impressed by 
the quality of some of the names on the list.  There are six or seven members of MCAD who 
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are six or seven of the best lawyers in Marion County – not just criminal defense lawyers, but 
the best lawyers.  Peter and I talked about the possibility of a Public Defender’s Office.  In 
that event, those lawyers continued participation in public defense would concern me greatly.  
Those lawyers in my experience have done a great job of coming in and taking over difficult 
cases with expertise.  Now on the front end, I think that as MCAD brings lawyers in they need 
to make sure they are properly trained.  I talked to MCAD’s Board of Directors a few days 
ago and they said that the new lawyers they bring in are assigned routine misdemeanor low-
end cases to give them some training.  I agree that is a way to train them.  But you can’t be 
trained as a second chair watching somebody else do something.  I think that those new 
lawyers should have mentors, or at least somebody they can talk to.  After they try a case they 
get back to that lawyer and just talk to them.  I think that is something that partners do 
routinely.  But if they don’t have partners, I think it is very important that they have someone 
to talk to a mentor.  I think that kind of training is very important.  I would recommend CLE 
requirements..  With somebody that is new, I think that MCAD should require these new 
lawyers to complete some CLE in criminal defense and that they provide proof of their 
attendance.  So I think at the front end that there has to be some more training and more 
hands-on mentoring by MCAD.  Also there needs to be recruitment.  I know within the 
juvenile consortium, and of course they are a much smaller group, they actively recruit 
lawyers who they think will fit within the group.  I would like to see MCAD do the same 
thing.  Maybe they are and I’m just not aware of it.  But if they lose some lawyers down the 
road, when they replace them they should look for lawyers that would fit their needs and 
actively recruit those attorneys.  I think that is very important.  There was discussion when 
someone applies to MCAD that the Board of Directors makes a decision and it is a formal 
process.  I think in the early days it wasn’t as formal as maybe it is now.  There is a 
suggestion to possibly have some independent, non-MCAD members on their Board of 
Directors.  I think that is great in theory, but I’m not sure it would work in practice.  I’m not 
sure you would be able to find people who would want to do that.  I think the current board is 
capable of making decisions about whether someone is qualified to join MCAD.  Then, after a 
lawyer gets on board, the second quality issue that I think has been missing, but I think has 
gotten a lot better, is, if you are having a problem with an attorney, what do you do?  I also 
reviewed Steve Gorham’s remarks and he brought up the very good point that one judge may 
say, “I think this lawyer is doing a terrible job,” and if you talk to another judge, that judge 
might say, “No, I think he is fine and I have no problem with him at all.”  Well, in my 
experiences, that is pretty rare.  It may happen but if it does, then that may be a personality 
issue.  Maybe the question is how you approach this issue and the judge needs to be told about 
that.  But I also think that this requires the implementation of a mentoring program or some 
possible changes in procedures to get such an attorney removed from MCAD.  Most of the 
time the lawyers you are going to see who we are having problems with, most judges are 
going to agree about them.  Maybe not 100 percent, but most judges are going to agree.  
Again, in Judge Leggert’s testimony, she talked about a lawyer who was doing a very poor 
job.  I know that case very well because I was the one who asked Mr. Gorham to select a 
mentor, who turned out to be Ted Coran.  That particular lawyer did such a miserable job in 
the case before me that this lawyer is no longer a part of MCAD.  So I think they are taking 
steps, but I think they need to be a little more aggressive if they think lawyers are not doing 
the job.  Judges are the ones that see it.  Some of the district attorneys and assistant district 
attorneys may also be able to tell you about problems.  But, by and large, other MCAD 
lawyers aren’t sitting in on trials unless there is a formal mentoring program in place.  We are 
the ones that see it: the good, bad and ugly.  I think we are all cognizant that we can call Steve 
or Dick and let them know there is a problem.  I think with more aggressive quality control 
MCAD is the best form for delivering service.  I have great respect for our presiding judge.  .  
Paul Lipscomb is a friend of mine and does a wonderful job of herding the 14 of us and 
keeping us in line.  But I do not agree that a public defender’s office is the answer for this 
county.  I don’t agree that this is where we should be headed.  One of the reasons is that the 
conflict issue is always there.  I assume that has been resolved in counties where they have 
public defender offices.  But the thing that concerns me is the people you would lose.  I don’t 
understand exactly how the financial structure of a PD’s office would be set up.  But my 
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guess would be that at least six or seven lawyers who I have mentioned to you as some of the 
best in Marion County would not continue in public defense.  These criminal defense lawyers 
don’t dabble in this, but they do other work.  They take retained clients too.  I am concerned 
that if we went to a public defender’s office, possibly one of them who is former prosecutor 
might come aboard.  But you would lose the other six.  So instead of having the top attorneys, 
you have got the middle group.  That would be concerning to me and to others on the bench.  
I have a bunch of others things I could say, but I don’t want to take up all of your time 
because I know there are other people coming in.  There is an old saying that if it ain’t broke, 
don’t fix it.  With MCAD I think if it ain’t broke don’t change it.  I think some fixing needs to 
be done, but not necessarily changed.  I will be happy to answer any questions, if you have 
any. 

 
283 Chair Ellis I would like to go to your comment that you don’t believe that a public defender office here 

would be a good fit.  Is that on the assumption that, if we went toward a public defender 
office, it would totally displace MCAD, or are you thinking of a blended system? 

 
288 Judge Guimond Mr. Chair, I was not thinking of a blended system because I would probably be a little less 

adamant if it was a blended system and MCAD was allowed to exist in some form.  It was my 
understanding that a PD office would replace MCAD. 

 
292 Chair Ellis If we went toward a mixed system where you had a PD office supplemented with MCAD, 

would you be more amendable? 
 
295 Judge Guimond It could work.  But I still don’t know that I see the need to move toward a PD office.  But yes, 

I agree with you that that would alleviate some of my concerns in the sense that some of these 
really top notch lawyers would probably stay in MCAD and therefore would be available to 
handle some of the more difficult cases. 

 
299 Chair Ellis Aside from the concerns you have expressed about the six or seven lawyers, you think maybe 

only one would be interested in PD system and five or six would not.  Are there other factors 
in your mind in moving toward a PD office? 

 
306 Judge Guimond No, I’m not seeing the advantages of a PD office over what we have now.  Quality control is 

an issue with a PD office as well, and I think if MCAD starts taking that seriously and does a 
better job of that, there aren’t any advantages to a PD.  The PD office would be made up of 
many of the lawyers from MCAD.  It is not like you would draw 30 or 40 lawyers from some 
other venue that I am aware of.  I see some of the same problems in a PD office that we 
currently have at MCAD.  I don’t see it as being a huge improvement.  I think MCAD is 
delivering a high quality job for the clients.   

 
322 Chair Ellis Have you yourself had experience with PD’s office? 
 
323 Judge Guimond No I have not. 
 
324 Chair Ellis You made a comment referring to what you called the Sloper appointment method and you 

said the appointments there were not merit-based? 
 
326 Judge Guimond Not always merit based. 
 
327 Chair Ellis I thought I heard you say they were not merit-based.   
 
328 Judge Guimond Let me amend that.  My recollection 30 years ago is that they were not always merit-based.  

There were some times that Judge Sloper appointed an attorney because he or she was 
experienced.  But there were times that it was pretty obvious that lawyers were being 
appointed because they played golf with Judge Sloper. 
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334 Chair Ellis Now under the MCAD system as I understand it, there is an attorney of the day method that is 
almost random regarding who the attorney of the day may be.  Do you consider that merit 
based? 

 
338 Judge Guimond No, it is not the best system, Mr. Chair.  It is for the convenience of the lawyers, quite 

candidly, at least that is my take on it.  As you probably know, we have a situation where we 
don’t do criminal arraignments downtown at the courthouse right across the street.  We do 
them out at the Annex a good 20 minutes away.  To have 20 or 30 MCAD lawyers out there, 
rather than have the attorney of the day, makes it almost impossible for those lawyers to be 
dealing with other cases downtown, where the trials start at 9:00 a.m.  The attorney of the day 
frees up the other MCAD lawyers and it allows them to be handling the other cases.  Is it 
merit-based?  No it isn’t, and sometimes the fit is very good and sometimes it isn’t.  I will say 
I have situations where I sometimes have to replace an attorney on a case for whatever reason.  
Sometimes the client has complained with a legitimate reason.  I will often call out to the 
Annex because the procedure is I am to appoint the attorney of the day.  If I get a difficult 
case and I get the name of that attorney and I say, “No, we are not going to appoint that 
attorney,” we are going to appoint one of the six or seven I just talked about.  Here is what I 
am saying: is the attorney of the day the best system?  Probably not.  But the alternative is 
almost chaos.  If our courtrooms were five minutes a part, it wouldn’t be a problem.  The idea 
that the attorney can meet their client right away I think is overrated.  But I don’t see that 
improving with a PD’s office either. 

 
365 Chair Ellis Why not? 
 
366 Judge Guimond Well, my understanding from whatever counties have them is that they send one lawyer over 

as a representative of the firm and he will essentially representing everybody.  It is somewhat 
the same thing as the attorney of the day system.  I know what you are going to say is that 
they are not necessarily assigned to all the cases.  I am not sure that once those cases are 
assigned that they are necessarily merit-based either. 

 
376 Chair Ellis I am not sure that I agree with your assumption. 
 
377 Judge Guimond Okay. 
 
378 Chair Ellis One advantage of a PD is that you have a management structure and you have the ability to 

make some of those decisions in a way that a random selection system does not. 
 
381 Judge Guimond I agree with that, but I also want to say that the judges here in Marion County have the 

discretion.  If we think the lawyer is mismatched and can’t do the job, we replace that lawyer.  
I understand what you are saying. 

 
387 Chair Ellis Other comments or questions?  Not even going to cross-examine your former partner? 
 
390 J. Potter Can you explain to me about the calendaring system that you use within each courtroom or 

each judge? 
 
392 Judge Guimond Sure.  What we have is Judge Leggert is at the Annex.  She handles arraignments and also 

pleas.  Judge Abernathy is at the juvenile court handling all the juvenile cases.  That leaves 
essentially 12 of us downtown.  The procedure out at the Annex is a lawyer is appointed, a 
Rule 7 date is established, they come back and a not guilty plea is entered, and the case is 
assigned to one of the 12.  The case then comes downtown and we hold what is called a status 
conference, and that is a bit of a problem.  That is something where the judges need to do a 
better job with MCAD.  We all have different times and dates when we do this and that causes 
a lot of stress on the MCAD attorneys.  I have suggested to my colleagues for years without 
success that we essentially all do them on the same day.  I don’t care if it is morning, 
afternoon or whatever, but in other words we do our criminal status and/or pretrial 
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conferences all on Friday morning.  Yes, that would mean that the lawyers would have to go 
from courtroom to courtroom, but at least they would all be there.  Now we do them all week 
long.  Judge Wilson and I both do them on Friday morning, but we are about the only two that 
do.  Then we set trials and all of us set trials according to our calendars.  Some a little further 
out, and I think all of us under the calendaring system we have double and triple set almost 
everyday.  That is just a fact of life and we rarely get burned on that.  One of the good things 
with this system is, if we do have two trials going at the same day, normally one of our 
colleagues will take over the case.  I think in 2005 I have reset one case that I double set and 
couldn’t find anyone else to take over. 

 
423 Chair Ellis When we were here a week or so ago, Judge Leggert said that one real concern was the ability 

to stay in touch with lawyers who are appointed.  If any of them are solo practitioners that 
don’t maintain an office, they don’t have good means to contact them.  What is your 
experience? 

 
430 Judge Guimond Mr. Chair, I couldn’t agree with you more on this.  I think that lawyers who are going to take 

this work have to do it in a professional manner, and part of being a professional is 
maintaining an office with a live person answering the phone and taking messages.  If you are 
going to have a voice mail, make darn sure that the voice mail isn’t full so that people can 
leave a message at all.  That is a problem.  I think this is another quality issue that, if brought 
to MCAD’s attention, they need to let that lawyer know that this is unacceptable.  When my 
office or any judge’s office calls a lawyer to find out about a trial, and we can’t even leave a 
message that we called because the voice mail is full, there is something wrong.  I agree 
completely with Judge Leggert’s comments.  That needs to improve. 

 
447 Chair Ellis How long has that been the case? 
 
447 Judge Guimond It is certainly not every lawyer, but several years at least.  I became aware of it maybe three or 

four years ago and it just shocked me, Mr. Chair.  I remember starting out with a partner and, 
goodness knows, we weren’t making much money.  But we always had an office and a 
secretary and I can’t even imagine practicing law without them.  That is part of being a 
professional.  But it is not mandated and I am not saying to necessarily require that you have a 
secretary.  What should be mandated is that people can get a hold of you and you will then 
respond in prompt fashion. 

 
460 Chair Ellis When you became aware of this problem, which sounds to me to be pretty significant, did you 

complain or take it to MCAD? 
 
462 Judge Guimond Yes, but at first in my experience it involved one attorney and I don’t know how many more it 

now involves.  There was one lawyer who we could not get through to and I spoke to her 
directly and I said “This can’t go on.” It seemed to get better for awhile and then, very 
recently, it happened again.  I certainly would be prepared to talk to MCAD about it now.  I 
agree that is something that should be reported to MCAD.   

 
480 Chair Ellis We are told that MCAD includes approximately 40 attorneys. 
 
482 Judge Guimond Mr. Cowan has indicated 56. 
 
486 Chair Ellis Of that group of 56, you have identified six or seven who you think are particularly strong.   
 
487 Judge Guimond Correct. 
 
487 Chair Ellis Who you would be reluctant to see not included in the system going forward. Take the other 

end of the spectrum.  How many in that group of 56 do you think really are not serving the 
client base well? 
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493 Judge Guimond First of all, some of them just do post-conviction relief, at least five or six.  I was actually 
asked to provide Mr. Cowan with some thoughts on that and so I have.  But basically, I found 
seven attorneys that in my opinion are not doing an acceptable job.  Five of those lawyers I 
felt could, with training and mentoring, provide acceptable service.  Two of them I felt could 
not, in my opinion.  As far as people who are currently a huge problem, for lack of a better 
term, I think it is a very small number, but it is there.  By the way, when I say six or seven of 
the best lawyers in Salem, there are another 10 or 12 or maybe more than that who are fine 
lawyers doing a good job.  

 
515 Chair Ellis Feels like a bell curve? 
 
516 Judge Guimond It is a bell curve. 
 
517 J. Potter Is there any optimum number that you can think of that can be achieved either by expanding 

MCAD or reducing MCAD?  Does it make a difference to the judges or not? 
 
521 Judge Guimond I don’t think I am in a position to know.  I think that is up to their Board of Directors to know 

what they need.  I agree with the Chair that I don’t think it would be the worse thing to reduce 
some of the numbers they have now.  On the other hand, as I talked earlier about recruitment, 
there are attorneys out there, and I can think of two or three attorneys in the Salem and 
Marion County area, who are not on this list and who I would like to see MCAD recruit.  If 
they say “no” then they say “no;” but I think they would be an asset. 

 
532 J. Potter You made a comment about the Board of Directors and that the principle of having somebody 

from outside MCAD may be good, but that the practical application may be difficult.  Why do 
you think that we couldn’t attract somebody from the outside? 

 
537 Judge Guimond The Board of Directors, who are members of MCAD, obviously have an interest in the 

success of MCAD.  If you could find outside folks who were willing to spend that time and 
the energy to do that, great; but it might be a difficult person to find. 

 
543 J. Potter Is there somebody from the outside with a particular skill set who we would want to look for, 

if we brought somebody from the outside? 
 
545 Judge Guimond Well, somebody with a criminal law background would probably be good; but other than that, 

someone with experience.  But I don’t have any express criteria for that, no. 
 
552 M. Greenfield You have spoken two or three times about the magnificent seven.  I’m guessing that the way 

that you make judgments regarding those attorneys would be a model or idea about what a 
quality lawyer is. 

 
561 Judge Guimond Yes sir, I have seen a lot of good and bad in my years of service. 
 
561 M. Greenfield So it is possible to make judgments about attorneys and to evaluate their performance? 
 
563 Judge Guimond Seeing them in one case, that may not be fair. 
 
566 M. Greenfield As far as you know, does MCAD have any sort of formal process or regular way to ask 

questions or evaluate and try to make judgments about performance of the lawyers? 
 
571 Judge Guimond I think that is something that not traditionally been done as regularly as it should be and I 

would encourage it.  Rather than wait for the judges to come to them and say, “There are 
problems with lawyer X,” MCAD should come to us and say, “How is this lawyer performing 
because you had a two day trial with him last week?”  I think that is an excellent suggestion.  I 
think in fairness to MCAD, I have had Steve and Dick talk to me on occasion about lawyers, 
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but it seems pretty rare.  It is mostly my going to them.  I don’t mean to make it sound like I 
am calling them everyday, because I am not. 

  
596 J. Brown One of the observations that I have had as I have been watching over the years is the inversion 

of the experience level of the prosecution and defense function, going back to our days when 
deputy district attorneys stayed for a few years and went into private practice, and defense 
lawyers routinely had their way with inexperienced lawyers in front of juries.  It has been 
interesting, at least my observation has been, over the last 20 to 25 years that prosecutors have 
been career-oriented and there are many, many people out there who have stayed for a very 
long time.  I worry just a bit about maintaining a level playing field where the deputy district 
attorneys have access to ongoing training that is pretty sophisticated.  I wonder whether or not 
as we look ahead 10, 15, 20 years and try to lay a foundation for a criminal justice system, 
which feels like a unique opportunity that this Commission has had, to what extent, and I’m 
just asking Judge if you want to react to that, do you think that is a concern we ought to have 
in terms of laying in place a foundation for equivalency long-term?  Can the consortium have 
the necessary level of sophistication and training, or ought we to be thinking about a blend 
that would offer the development, long-range, of equivalency?   

 
627 Judge Guimond Certainly, Jim, I agree with you completely on that aspect.  When I started practicing, and we 

are talking about the Sloper method of appointment, I would often be sitting next to former 
deputy district attorneys who had spent a couple of years in Gary Gortmaker’s office and they 
didn’t stay very long.  That just doesn’t happen now days.  I can count on one hand, with 
maybe a couple of fingers left, the number of deputy district attorneys who have left the 
Marion County District Attorney’s Office and gone to the defense side.  It just doesn’t happen 
anymore like it use to. 

 
641 Chair Ellis Which probably means that you get the double whammy.  The DA stays in a career path in 

prosecution, and that also means you are not populating the defense bar with people who have 
significant prosecutorial experience. 

 
646 Judge Guimond I agree with you, Mr. Chair.  Now the DA does employ clerks every year, and they hire a 

certain number of them right out of law school.  That is why I emphasize the training needs to 
be done at the front end for the MCAD lawyers. 

 
659 Chair Ellis With a group of 56 participants at MCAD, which I think the math is going to be clear, many 

of those are only going to be part-time in the defense practice. 
 
[Tape 1; Side B] 
 
044 Judge Guimond My view would be, if somebody is a member of MCAD, they are doing 15 percent of criminal 

defense work then they are doing something else on a full-time basis.  I think if you are going 
to be in MCAD, you don’t have to do a 100 percent, but I do believe that your focus should be 
criminal defense.  If not, you should not be doing it.  But I think that training is an ongoing 
thing and I think, with mentors and partners, you can teach lawyers all the things in the world.  
But you can’t teach them common sense, and sometimes common sense just isn’t there.  If the 
lawyer doesn’t have it, then MCAD needs to be aware of that and take appropriate action.  If 
there are dabblers in MCAD, I think they should be asked to leave.  If they are not going to 
devote a significant part of their practice, certainly 50 percent I would think, then they 
probably shouldn’t be doing it.  That would be my take. 

 
058 J. Potter As you know, we have gone around the state and we are talking to a lot of counties, and 

looking at systems, and there are different problems in different areas.  One of the things that 
is brought up periodically, and I would like your comment on it, is: should we be considering 
at all here about the graying of the defense bar.  Do you see new lawyers coming in on a 
regular basis?  I see Mr. Krasik sitting back there, and he claims he will do this until the day 
he dies, but not everybody will.  Is that an area that we should address at all? 
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065 Judge Guimond Well sure, I really didn’t go through the list of 56 and see how many are young and how many 

are old, but certainly with the experienced lawyers you have to worry about whether they will 
do this for another 20 years.  I think most of them, especially the core 30 or so who do a lot of 
the work, are probably older.  I agree with that.  To answer your question directly, MCAD 
should be concerned about bringing qualified new, young lawyers in who will be able to get 
up to speed quickly and be able to handle serious cases.  I think in any organization that 
would be a concern. 

 
076 J. Potter Is there a relationship that you are aware of with Willamette Law School, for example, 

encouraging folks to get involved in criminal defense work? 
 
078 Judge Guimond I am not aware of any direct link between MCAD and Willamette.  But as I said, I do know 

that the DA’s office hires clerks out of Willamette.  The board can speak to that because I am 
not aware of anything directly.  I don’t think it would be a bad idea at all to do some 
recruiting in that regard. 

 
080 J. Potter In Lane County, for example, they have a Public Defender Office and they have a defense 

clinic and also a prosecution clinic, which the University of Oregon Law School coordinates.  
Is there a mechanism to develop a defense clinic within the structure of MCAD, and is that a 
good idea? 

 
087 Judge Guimond I think the folks at MCAD would be more qualified to answer that.  We have a Willamette 

Legal Clinic right now that handles domestic cases and does a very nice job. 
 
091 Chair Ellis Under the structure that we now have MCAD is unique in another respect.  It is an hourly rate 

consortium.  The hourly rate is the same for everybody.  With regard to the six or seven 
lawyers who you think are terrific and the six or seven who you think shouldn’t be there, my 
question to you is are you happy with that, and do you have any suggestion how to do that 
differently? 

 
097 Judge Guimond Well, no I’m am not happy with it, but no system is perfect, Mr. Chair.  I guess I feel 

fortunate that the top notch lawyers are willing to work for the wage they are paid at MCAD.  
I think the lower end lawyers are probably getting more than they are entitled to.  I don’t 
mean to be too negative.  Most of those lawyers work hard, but they just don’t quite grasp 
how it needs to be done.  It is not like they are not putting in the hours.  I have no information 
about people paying bills.  But they are just not as effective as they should be and, in my 
opinion, are not doing a quality job.  I am almost sorry I brought up the six or seven lawyers 
because there are another 20 who you could add to that at MCAD who are doing an excellent 
job.  They are probably underpaid at the hourly rate, but they are willing to do it.  They are 
devoted folks who want to represent indigent defense people and we are lucky to have them.  

 
109 Chair Ellis Do you see admission to MCAD as a coveted honor, the employer of last resort, or 

somewhere in between? 
 
111 Judge Guimond I hope it wouldn’t be the last resort.  I think a lot of us came out of law school and decided 

we’d better learn how to try a case, and the only way to do that because we didn’t have paying 
customers flocking to my door is to get on the appointment list.  So you might get some 
lawyers who only want to do it for a couple of years and move on to something else.  But I 
don’t think that is a system-wide problem with MCAD at all.  I think most lawyers who they 
have actually have been there for quite awhile and I don’t see a gigantic turnover in lawyers.  . 

  
  [Chip Lazenby arrives at 9:55 a.m.] 
 
121 Chair Ellis I had the impression at the last meeting that there were some very able lawyers in the county 

who have stopped taking MCAD cases.  Is that a fair perception? 
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125 Judge Guimond Mr. Chair, I would have said that until I saw this list.  There are about three lawyers who I 

didn’t think were part of MCAD.  I thought that, economically, they only take retained cases 
and very serious cases and they weren’t taking court-appointments.  I was very happy to see 
that they were still on the list.  They may take DUIIs and things like that, but they still take 
serious cases. 

 
130 Chair Ellis They may be on the list, but I don’t think that tells us one way or the other whether they are 

actively taking cases. 
 
131 Judge Guimond But would hope that they wouldn’t just put them on the list.  They may not take many, but I 

am assuming that they take a percentage of the cases.  I have seen them in court.  One of those 
attorneys tried a two-week murder trial in front of me in the last couple of months and did a 
wonderful job.  He had a case that looked like a slam dunk conviction and got a hung jury and 
a much better offer the next day from the DA’s office.  He did a bang up job.  I don’t see him 
all that often, but he took that case. 

 
138 Chair Ellis Have you spoken with your counterparts in Multnomah and Lane Counties and some of the 

other counties that have a mix of PD offices and consortiums? 
 
141 Judge Guimond No sir, I have not.  I have talked to some of my colleagues, but I have not personally spoken 

with judges in other counties. 
 
145 S. McCrea You talked a little bit earlier about the attorney of the day appointments, and I missed the last 

meeting we had, so I am a little behind the curve.  Can you talk to me just a little bit about 
what you think is good about that system and maybe what is not so beneficial about it? 

 
149 Judge Guimond What I understand is that they have three attorneys of the day.  They have a misdemeanor, a 

felony, and a Spanish-speaking attorney.  As the cases are called, if the defendant is qualified 
for counsel, then that attorney stands up and I would think ask for a Rule 7 date, which is the 
next appearance.  So there are three attorneys. The advantages are, as I mentioned earlier, it 
makes life much easier for the lawyers because the Annex is 20 minutes away, and to have 20 
to 25 MCAD lawyers out there, when half of them have trials downtown at 9:00 a.m.,  just is 
not going to work.  It also does allow the defendant to see his lawyer, even though you can’t 
have confidential communications there in court.  You can at least see a person and that is 
probably some benefit.  The downside, as we have discussed, is that it does not necessarily 
insure the right fit.  The felony attorney of the day is going to take the felonies. It may be an 
Assault IV felony.  It may be a Sodomy I of a child.  They are completely different cases.  So 
it is not merit-based in that regard and it is not a perfect system.  But right now, I can’t think 
of a better one because, otherwise, if we had a ton of lawyers out there doing this, then we 
would get backed up downtown.  You can’t be in two places at once.  Ideally, the Annex 
should be right here. 

 
173 S. McCrea Thank you. 
 
173 Chair Ellis Any other questions?  Thank you very much. 
 
175 P. Ozanne Mr. Chair, I am please to say that we have another Marion County Circuit Court Judge here, 

Judge Albin Norblad.  I stopped by his office several days ago and spoke with his judicial 
assistance to extend a formal invitation.  I understood at that time that he had a trial and 
probably couldn’t make it today.  I am pleased to say that he is here.  I didn’t have a chance to 
brief him, and Judge Norblad has no prepared comments or presentation.  But I thought it 
would be a good idea to take advantage of his years of experience and perceptions.  So if 
Judge Norblad is still willing, I would invite him to come up and comment and answer the 
Commission’s questions.  I might say for Judge Norblad’s benefit that, Judge, we have 
decided to focus on the delivery of criminal defense services in the county.  We did look at 
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the juvenile consortium, and I know you have had years of experience there, but we have 
decided to separately address the delivery of juvenile defense services across the state next 
year.  Similarly, we are going to look at post-conviction relief, civil commitment, and 
psychiatric security review board issues separately next year, which are major activities that 
go on here in Marion County.  So in the time the Commission has in the county, we have 
decided to focus on criminal defense service and, therefore, the operations of the MCAD 
consortium.  I know the Chair and the Commission’s members would welcome any comments 
you may have. 

 
195 Judge Norblad I had a divorce case today and one of the attorneys ended up in the hospital, so it was 

continued.  I suppose in regards to juvenile services, I would like to say, because of the 
problems we had in getting the cases set and getting them done and getting the kids adopted 
out fairly quickly, Judge Lipscomb and I came to the conclusion that one judge ought to do it.  
So I am now doing all the terminations of parental rights cases in Marion County.  I am doing 
about 150 to 200 a year, so I have worked very closely with the juvenile consortium and am 
very, very pleased with the work they do.  I think they do an outstanding job.  Now if we 
could just get the Human Services Department to do the adoptions in a reasonable time, we 
would be in great shape. 

 
206 Chair Ellis Do you do criminal cases? 
 
209 Judge Norblad Right now I have done criminal cases since 1989.  Prior to that, I did juvenile cases and, prior 

to that starting in 1973, I was a district judge.  So I guess I have been doing this for quite 
awhile.  I’m told I’m the most senior judge in the state, is that correct? 

 
214 Chief Justice  
 Carson Yes it is. 
 
214 Chair Ellis Do you have any observations you would care to share with us about MCAD?   
 
215 Judge Norblad I like the system the way it is.  I’m not convinced I would be so supportive of a public 

defender office.  I am not excited about dealing with another bureaucracy.  Having said that, I 
like the system as it is.  I think there needs to be some controls – a committee, a group that 
watches these attorneys, watches how they work.  When the attorney is not doing an adequate 
job, it immediately removes him.   There are lots of criteria to look at.  Do they try a case 
well?  Do they plead everybody guilty and not try a case?  Do they answer their phone calls?  
Do they call the judges back?  Do they let the judges know what they are doing?  We have got 
real problems with some of them in that area.  Do they talk with their clients?  We get 
complaints all the time about attorneys from their clients saying, “They don’t contact us.”  Do 
they go to the jail and see their clients at the jail?  We get complaints all the time about that.  
There are problems, there is no doubt about it.  But if somebody was put clearly in charge 
with the authority to remove the attorneys who weren’t doing their job, I think the system 
could work and be a lot more effective. 

 
237 Chair Ellis Why do you react negatively to a defender office? 
 
240 Judge Norblad I suppose, simply because I like the system as it works now, that I am not convinced I want to 

deal with another bureaucrat. 
 
244 Chair Ellis Any other questions for Judge Norblad? 
 
245 J. Potter The same question about the current size of MCAD.  It is a large group, but there is no 

bureaucracy.  Is it a group that is manageable, as far as you are concerned from judge’s 
prospective. 
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249 Judge Norblad I don’t see why it wouldn’t be.  My only problem is trying to get dates for trials fairly quickly.  
I am setting my calendar in, I don’t know, one to three months, and sometimes they are so 
busy I have a difficult time getting a trial date.  When the DA is too busy, generally, I can tell 
them they can hand the case over to somebody else.  But I can’t do that with defense 
attorneys. 

 
255 J. Potter If you had the magic wand and could say, “I don’t want a bureaucracy, but I do want the kinds 

of things that you talked about” – that you want the lawyers better prepared, better trained, 
responding to judges – what would you do to ensure that? 

 
256 Judge Norblad I would probably set up an authority that had the duty to set down standards and guidelines.  I 

don’t know, maybe judges and outside defense attorneys, private attorneys, something like 
that, that would review how people are doing and maybe that could go around and check and 
make sure that these people are talking to their clients appropriately, that they are going to the 
jail when they ought to be going to the jail, and looking at the cases and saying “This is not 
one that should plead guilty; this is one that should be tried.”  

 
268 J. Potter Understanding our role here, that we try to oversee what is going on, is it correct for me to 

assume that you might envision additional employees?  Because right now, you have Steve 
Gorham, who sort of oversees things.  But it doesn’t sound like he necessarily is the person 
who has been going into the courtroom and assessing performance because he has other 
things to do.  Would we have an additional person that would do that? 

 
274 Judge Norblad I think that would be very appropriate, and to set standards and guidelines for what they are 

supposed to do.  In other words, maybe a check list in each case: how many times you saw 
your client; how many times you went to the jail, that kind of stuff. 

 
278 J. Brown Mr. Chair, I can’t really think of a question, but it just grieves me intensely that, in the one 

and only opportunity I can imagine to ask Judge Norblad questions, I have to pass.  Maybe 
Mr. Greenfield has one. 

 
283 Judge Norblad When I was a DA, I had a case involving a lady in Klamath Falls that I was prosecuting for 

assault and I had this brand new defense attorney and he just drove me nuts.  Got the case 
continued and never did get it tried, and never get anything done.  Do you remember that one, 
Wally? 

 
289 Chair Ellis Is this the lawyer in question? 
 
291 Judge Norblad I still remember that from the 1960’s. 
 
291 Chief Justice 
 Carson The one I remember is when an assault victim, a young woman, a teenager, her hair was dirty 

and she was in jeans and a t-shirt.  Then she came in for a preliminary hearing and he actually 
had her in a gingham dress and her hair all done.  She was just the personification of a young, 
pretty teenager. 

 
301 M. Greenfield I’m slowing down and am retired. 
 
301 Chair Ellis Thank you very much. 
 
305 P. Ozanne I don’t see Judge Rhoades, so I assume her docket kept her away.  I would like to turn next to 

a representative of the District Attorney’s Office, Courtland Geyer.  Courtland, can you come 
up please.  Courtland is a senior member of the District Attorney’s staff.  He will, of course, 
convey, as I will, Walt Bigelow’s apologies for his absence.  He is quite appropriately at a 
District Attorneys’ conference on the Coast.  I met, as you know from my report, with 
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Courtland and his colleagues.  I think you will find, as I did, that Courtland is an excellent 
representative of the District Attorney’s Office to present a prosecutor’s perspective. 

 
317 C. Geyer Good morning, Mr. Chair, and members of the Commission.  I am honored to be here and 

thank you for this opportunity to give you some unique observations from our perspectives on 
the other side of the bar from defense counsel.  I do want to extend my apologies for the 
District Attorney not being here, as explained by Mr. Ozanne.  It is the District Attorney’s 
conference over on the Coast right now and, with the conclusion of the legislature just 
occurring, it is important for him to meet with the other elected DAs and confer.  All of the 
prepared remarks that I have today are from the District Attorney.  Basically what I want to 
do is set out two areas of observations, which I want to list.  First, are a number of 
acknowledgments of the positive things in our working relationship with the defense bar here.  
The other is a number of areas of concern that we see. Some of these observations have been 
discussed with the District Attorney through his management team.  I have been here in 
Marion County for 12 years as a deputy district attorney.  Since last fall, I have been 
managing the trial team that handles all of the child sexual abuse cases.  Starting first with 
some of my observations, we do want to emphasis that we enjoy here in Marion County a 
very solid working relationship with the members of MCAD.  It is sometimes very apparent 
when defense counsel comes in from out of county.  There is not the degree of trust that has 
been built up from working cases together over the years.  We enjoy good communication 
with the members of MCAD, in general.  I have some examples that I want to list in a minute.  
The consortium also works well with our staff, whether it is as they make phone calls and try 
to find out who it is they need to talk to, or whether they are coming in and meeting our 
receptionist and picking up discovery.  They know and respect the members of our staff and 
treat them with respect.  Similarly, it has been our observation that, by and large, the defense 
bar here acknowledges and respects the rights of crime victims in the community.  Some 
examples of good communication that I spoke of: the centerpiece that I think really is the 
shining example of that, is their collaboration with us on what we call the Early Disposition 
Program.  This is something that has been instituted in the last couple of years and it looks at 
a select number of low level misdemeanors.  There are also a few felonies that are listed in 
there.  Basically in these cases, the early disposition attorney or EDP attorney of the day 
receives the police reports, discovery and the plea offer prior to the date of arraignment.  They 
show up at the time of arraignment and have an opportunity to meet with the client there.  The 
plea offer is substantially lower than what has been typical over the last decade.  Most 
commonly, it is simply for a money judgment based upon the level of the offense, the 
person’s criminal history, and any restitution there is.  Our observation has been that it speeds 
up the process tremendously, it still produces a fair and just result and it saves the taxpayer 
money.  We processed approximately 1,300 criminal cases in this fashion last year and what I 
want to say is that it is an example of the good communication that exists – it is a three-way 
partnership.  There would be no way for us in the District Attorney’s Office to institute this 
program unilaterally.  It is a three-way partnership between the defense bar, the DA’s office 
and the court.  MCAD has been willing to work with us on this to engage in ongoing 
discussions as the process has been modified and to look at the program’s expansion.  That is 
really the primary example of communication that I have.  But another example of good 
communications is MCAD as a partner at the table with us in meetings with the judge at the 
Court Annex, where probably 90 percent of the criminal cases are processed – where all of the 
initial arraignments are done with Judge Leggert, who you have heard from already and is 
currently the judge sitting out at the Court Annex.  MCAD is also a partner at the table with 
us on the local Security Committee meetings occurring over the courthouse with 
representatives of the Sheriff’s Office.  They are partners at the table with us on Drug Court 
and its continued modification and expansion.  And they also are partners with us in functions 
through the Marion County Bar Association.  So I would echo some of the comments that I 
have heard earlier from Judge Guimond’s prepared statements and throughout most of all his 
questioning.  I do want to be a realistic, though, and offer some observations in areas of 
concern and need for improvement that we have seen.  It sounds like I am simply echoing 
some of what you have already heard, but I hope I can maybe offer a fresh twist on this.  The 
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first has to do with proficiency and case management.  I would put this into two categories.  
This has already come up before you today.  Judge Norblad was just offering a number of 
things that he looks at.  I would put it into two broad categories – skill and judgment – 
because, without both, quality representation really is lacking.  There are examples that we 
have seen of attorneys who maybe are too fresh or too green handling cases that are beyond 
their experience level and where they have not developed the skill to handle those cases.  
Other times, they may have substantial experience; they may even have incredible trial skills.  
But there is another part to what the most effective trial attorney does, which is a disservice to 
his client if he is are lacking in good judgment.  There are examples of both.  Judge Norblad 
was just speaking of knowing when to recognize that a case is triable and having the skills to 
take that and pursue a result positive for the client, as well as knowing when to emphasize the 
bad news to that client and bring the realization to the client that trial in the case is not in his 
interest.  I wasn’t prepared to give any numbers or any names, but the breakdown that I heard 
from Judge Guimond I would echo that in terms of where these are areas of concern.  You 
have been talking about case assignments and the attorney of the day design.  It sounds like 
you need no explanation of this.  You recognize there has been discussion that this does not 
take into account the relative skill level or specialization of the attorney.  There is no way to 
account for that factor in the attorney of the day design.  I look back and I see defense 
attorneys that I have tried numbers of cases with.  For example, I know that Mr. Krasik is 
very, very specialized and knowledgeable in the area of scientific evidence.  Certainly, if a 
case came along that had that issue in it, a design other than the attorney of the day design 
might be able to emphasize his particular specialties in the area.  Similarly, Mr. Gorham has 
substantial knowledge and expertise in the area of mental disease and defect.  The attorney of 
the day design not only does not recognize that, but it does not account for the fluctuating 
volume of cases.  One of my favorite sayings as a prosecutor, and this has progressed from the 
infant stages when I use to say “When it rains, it pours.” Now I have modified that to say that 
“the law of averages is not a straight line, but rather a series of peaks and valleys that average 
to a straight line.”  In the attorney of the day design, you will often see days where there may 
be two, three, four case assignments – very low numbers.  Then there is that one day where 
there are 26 felony case assignments, including many, many very serious Ballot Measure 11 
offenses.  It is just a practical impossibility for that lawyer, as skilled as they may be, to be 
ready to answer all of the questions by the relatively short time before the next appearance 
date.  So that is one flaw in the attorney of the day design.  I wish I had some sort of great 
alternative recommendation for you, but I do not.  These are certainly areas of concerns that 
we have observed.  The last thing that I want to mention is court calendaring.  I don’t want to 
sit here and say that my office is not immune from any of these problems that I am listing.  
We also have our own attorneys who have their growing pains.  And I will raise my hand and 
say that I have blown being where I am supposed to be over my 12 year career.  It is not 
something I am proud of, but it is a fact that it happens.  At the same time, due to the structure 
of my office, we are better able to compensate for that.  This week, I have covered numerous 
cases for my colleagues and gotten almost nothing done of my own work.  What we see is that 
there is a common occurrence of defense attorneys who are scheduled to be in multiple places 
at the same time.  And it is really just a product of survival, probably a byproduct of having 
been attorney of the day on one of those 26 felony days.  It is where they have 1:30 status 
conferences set downtown and then 1:30 appearance in both of the jail courtrooms across 
town.  This is something again that I don’t want to say, “Bad boy for this.”  But it is a 
practical reality.  Those are merely the areas that I wanted to comment on today.  I hope that 
whatever I have had to say can be of some use for you in the job that you are doing.  Again, I 
want to extend the apologies and thanks from the District Attorney for your work in this area. 

 
534 Chair Ellis Questions for Mr. Geyer? 
 
535 C. Lazenby Just a short one.  You mentioned that there was some unevenness in the skill and judgment 

that you have observed, probably on both sides of the fence.  To the extent that the attorney of 
the day assignment system doesn’t take into account the skills or the particular fit of the 
lawyers, wouldn’t that sort of feed on that?  Doesn’t the attorney of the day process sort of 
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feed into that, where you end up perhaps with lawyers that are mismatched with their clients 
in terms of skills?  I am just asking if you have observed that. 

 
548 C. Geyer I would say that bad fits happen for all us, and they happen within my office.  I think that I see 

it really as more of two issues.  I think that if everyone out there were an outstanding lawyer, 
then the attorney of the day design wouldn’t be a unique problem.  But I suppose if your 
question is, is it compounded when you have maybe an attorney who is not ready for certain 
kinds of cases and they end up on one of those.  You certainly have a snowball effect, if that 
was your question. 

 
561 C. Lazenby My concerns kind of go in different directions.  One, I am familiar with public defender 

organizations where internally they can make those adjustments so that they get a good fit 
with a client.  And it would also seem that, in the interest of justice, the attorney of the day 
system would result in a higher level of substitutions.  Do you think that could be a byproduct 
of that system as well? 

 
572 C. Geyer I don’t know.  I would say that I see a relatively low level of substitutions when we look at the 

overall number of cases.  Most of the substitutions I see have to do with an actual conflict – 
not a personality conflict, but a lawyer discovering after appointment that he has an actual 
ethical conflict because of prior representation. 

 
584 J. Potter Following up on Chip and listening to you talk about the attorney of the day, what are the 

practical problems with changing it so that it is not an attorney of the day but it is an intake 
attorney of the day.  Basically the lawyer is there to take the case in and then assesses the case 
and be responsible for applying the case to the particular lawyer who might do the best job.  
Are there legal implications or practical implications here that we should be concerned about?  

 
596 C. Geyer I must defer and say that there are certain things where I lack qualifications to fully answer 

that because I have never been a criminal defense attorney and am not familiar with the 
dynamics.  To some degree based on my comments, I think you could see that I would think 
that the alternative model you are discussing is more advantageous in the long run.  I do 
know, and you have probably heard this, that defense attorneys in my experience do feel that 
there is a unique advantage from getting at the ground floor, if you will, and having that client 
contact at the earliest stage. 

 
615 J. Potter The judges mentioned that as well.  This seems to be a vexing problem.  Is there something 

that we could encourage the local folks to do to work with the DA’s office, the judges, and 
MCAD in coming together to create a solution for getting these clients matched with an 
attorneys in a more appropriate fashion? 

 
626 C. Geyer Do I have a recommendation for you?  No.  What I can throw out are a couple of other 

barriers that you may run into, or at least have to address in coming up with a design.  One is 
that, with the attorney of the day design, lawyers are often selected for a particular day weeks 
in advance.  The kinds of cases that they may be getting, the felony in custody cases, are 
committed most likely within days or a day before their actual appearance in court.  So the 
ability to see into the crystal ball – what is going to be there on that morning – is almost 
impossible.  Furthermore, maybe that morning they might know numbers wise how many 
there are, but they certainly don’t have the ability to see what kinds of charges are ultimately 
going to be coming out and what kinds of issues may be presented.  Only after the fact of the 
appointment would that come up.  So, for example, you mentioned, could there be a case 
manager who handles the appointments and then screen them at the earliest opportunity for 
those sorts of issues. – complexity of the case and specialization issues.  That is a possibility, 
but again I must concede that I am not in a position to comment about what sort of a ripple 
effect that may have in the representation of the client because I am not privy to those kinds 
of things.  
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670 Chair Ellis How large is the DA’s office? 
 
671 C. Geyer I believe we have 26 criminal lawyers, but give me fudge factor of one or two. 
 
676 Chair Ellis So the office as a whole is larger than that, but the 26 is your best estimate of what deputy 

district attorneys are focused on criminal prosecution.  Then I had the impression from 
something you said that you specialize within the office, so you have a specialty? 

 
685 C. Geyer That is correct. 
 
[Tape 2; Side A] 
 
001 C. Geyer We also handle all of the sexual assault cases.  So, in short, we are often referred to as the sex 

team.  There is another trial team that handles all drug cases, and also all cases stemming from 
the institutions or involving abuses of public office.  Another trial team handles the specialty 
of domestic violence; and then, finally, another handles the growing problem of identity theft 
and property crime.  There are a number of non-specialty cases that may be low level, like a 
driving under the influence case or relatively high level cases.  The crime of murder is not 
particularly seen within our office to be a specialty, if you will.  Though, if it is the murder of 
a child, it will be handled by me or one of my attorneys.  If there is a murder in the prison, 
which we have had over the last 15 years, it would be handled by that team that is familiar 
with the organizational structure of the prisons in the area.  So the lawyers do receive, not 
only specialized training, which they are sent to help them handle those specialty cases; but 
they have, and this is probably more important, the day-to-day knowledge that, forgive my 
butchering of the scientific term, is learning by osmosis by being around your colleagues and 
learning from experiences and learning from their mistakes, which are sometimes the hardest 
lessons.  I think that knowledge is invaluable, and I think this has been a beneficial 
organizational structure for us.  

 
026 Chair Ellis Let me stay on this point for a little bit longer.  On the figure you give of the 26, does that 

include those who are engaged in supervision and training within the office? 
 
027  C. Geyer Yes it does.  I am a working manager and at times I have the highest caseload of anyone on 

my team, which is insane.  But we are kind of driven much like the poor attorney of the day 
by what is coming in the door.   

 
033 Chair Ellis I assume that group also has responsibility for reviewing cases that people decide not to bring. 
 
034 C. Geyer Absolutely. 
 
034 Chair Ellis In your mind, if we were to flip on the defense side, do you think, and I’ll just use this as a 

FTE gauge, that you would expect a similar numbers of FTE’s needed on the defense side, a 
larger number, or a smaller number? 

 
040 C. Geyer That is a good question.  I would say that they would have to be at least an equal number, but 

that is off the top of my head.  I say that because of the number of different judges that we 
have who have an individual calendaring system.  You would have to have at a minimum a 
number of people to be in any given place at the same time.  So there are the number of 
judges that we have, plus the two courtrooms at the Annex; plus you would have to have an 
overflow to account for any other practice that might take them away from the criminal 
practice, or vacation, sick days, those sorts of inevitable examples of unavailability. 

 
051 Chair Ellis Now you also commented, in a positive way, that you thought MCAD was helpful in 

communications, meeting with judges, meeting with system counterparts.  Who from MCAD 
are you thinking of?  Is it all Steve or is it others?  Who is doing this broader communication? 
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058 C. Geyer I most frequently see Mr. Gorham.  I think if it is not him, it all goes through Steve.  But, for 
example, in the Drug Court, I believe that Mr. Cowan has largely been at the table, together 
with another attorney who has left the county.  I don’t recall who the replacement is.  By and 
large, it is Mr. Gorham or it has gone through him. 

 
066 Chair Ellis It is inevitable in law, particularly where you are going to be adversaries, that you will 

encounter defense lawyers that you are critical of from an ethics point of view or whatever..  
When that happens where do you take your complaint? 

 
069 C. Geyer Well, Mr. Gorham would be the person to take that to.  I know that colleagues of mine have 

taken it to him.  And there are examples of where he has acted on that.  I think two or three 
attorneys have been removed.  I have had, however, a number of complaints, and this is 
probably my own fault because in my perception of Mr. Gorham’s oversight ability: I have 
come to learn things now that I didn’t know; but in my 12 years, I have seen defense counsel 
make severely bad judgments.  I have seen them lie to me, though I don’t want to say that this 
is widespread.  This is a very, very small number.  But I have had people be untruthful to me 
and I have never picked up the phone to call him.  I think I might after I leave today; but Mr. 
Gorham would be the person to go to with that.  It is my understanding that others in my 
office have, and that he has addressed those concerns. 

 
084 Chair Ellis I assume your office feels it is able to perform its job better with this formation of the four 

trial teams and the specialization? 
 
085 C. Geyer Yes. 
 
086 Chair Ellis On the other side of that, the defense lawyers you are adverse to, is are there any sign that you 

can see that there is any specialization going on, or cases being taken by people because they 
have particularly good qualifications, as opposed to their being the attorney of the day? 

 
093 C. Geyer Not from my vantage point.  It seems to me to be nothing but random, which just happens to 

work on most occasions. 
 
096 Chair Ellis Other questions?   
 
096 S. McCrea So when a case is initiated, it is initiated by the DA office’s filing charges? 
 
098 C. Geyer Yes. 
 
098 S. McCrea Are they typically filed by information or indictment at the outset, or does it depend on the 

case? 
 
099 C. Meyer It depends on the status of the case. 
 
099 S. McCrea So it could be either way by information or indictment.  So is it only in custody cases that are 

handled at the Annex or is that out of custody cases as well? 
 
102 C. Meyer All first appearances are out at the Annex. 
 
103 S. McCrea So the cases are set when the DA’s office lets the clerk’s office know there is a case to be 

docketed? 
 
104 C. Meyer Basically, yes. 
 
104 S. McCrea Is the docket usually done the day before the appearance? 
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105 C.  Meyer It depends on the case.  It depends on how the case is arriving at the court.  If there is a 
criminal citation that is issued out in the field, our preference is that it is about four weeks out.  
Sometimes we get them only within days; but most criminal citations – and that is the vast 
majority, probably 70% of the criminal cases – are out of custody cases, and usually two, 
three, four weeks out. The other ones are where there is a short turnaround time.  Let’s say 
tonight there is an event and there are arrests made from that.  Two court days from now there 
will be an in custody appearance.  So tomorrow the charging instrument, in this case, is a 
criminal information that would be filed.  The third instance I can think of is where there has 
been a secret indictment, or a warrant request issued on a misdemeanor because a person 
could not be located at the time the investigation was complete.  So those charges are filed, 
but are sitting there waiting for the apprehension of the defendant.  Again, that is usually 
about a one day turnaround time. 

 
123 S. McCrea But, in terms of the citations that are issued, things like Ballot Measure 11 cases, are probably 

not going to be citations? 
 
125 C. Geyer They legally cannot be because they are all B felonies or above. 
 
126 S. McCrea So you are going to know about those ahead of time, right? 
 
127 C. Geyer I guess I don’t understand the questions, sorry. 
 
129 S. McCrea Here is what I am trying to figure out.  It seems to me that the DA’s office once, the person is 

charged or you have the person in custody or both, is going to let the clerk’s office know that 
this is a case that needs to be on the docket for the next day or two days down the line or 
whatever.  What I am wondering is, if you have a day where your 26 district attorneys are all 
filing charges and you have 26 cases, is there any reason why the DA’s office couldn’t work 
with MCAD and the court to get the docket to MCAD, or to a specialized person at MCAD, 
so they know what is coming down the pipeline?  So if you have the attorney of the day, but 
you have got 26 cases coming, maybe MCAD could send another attorney of the day so you 
have two there.  So you have more people who are maybe specialists or have experience in 
some of the kind of cases that are coming out. 

 
142 C. Geyer Could there be joint communication between the number of in custody hearings and the 

charges that they represent?  I think so, absolutely. 
 
144 S. McCrea My other question is about your observation and your concern about the exercise of judgment.  

It is one of those things like knowing when to hold them and knowing when to fold them.  If 
we had crystal balls, it would be a lot easier for all of us, but we don’t.  I guess in listening to 
Judge Norblad talk about the attorney who tried the dead bang loser murder case and got a 
hung jury. 

 
150 C. Geyer Judge Guimond. 
 
151 S. McCrea I’m sorry, Judge Guimond.  That is an example where, maybe from the district attorney’s 

standpoint, it was like “Why are we going to trial on this?”  But the attorney actually did a 
service for the client, and I realize it is very hard to make a blanket observation about that, but 
I was concerned about your observation.  My question is, how pervasive do you think that is 
in Marion County?  Is that isolated or is that an everyday occurrence?  And are cases that 
should absolutely not be going to trial going to trial, or the opposite? 

 
158 C. Geyer Let me offer a qualification, a comment and then the answer.  First, the qualification being 

that I do want to concede that I recognize that the ultimate decision of whether or not to go to 
trial on a case is the client’s.  Ultimately, whatever the defense attorney is telling that client, it 
is the client that drives that.  There are instances where I know that it is not the advice that is 
being given by the attorney, but I am not always in a position to know one way or another. 
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167 S. McCrea How do you know that that is not the advice that is being given? 
 
168 C. Geyer I didn’t want to float this, but I will give you an example.  One of our lawyers has had a 

conversation with an MCAD lawyers who has said exactly: “It is not in my financial interest 
to try to convince defendant X not to go to trial.” 

 
174 Chair Ellis Because it is hourly? 
 
175 C. Geyer So that is an example of how I know. 
 
176 S. McCrea So does that person routinely take cases to trial then?  Has that been your further observation? 
 
176 C. Geyer That person never pleads out.  He is a very skilled trial attorney, but very lacking in judgment, 

in my opinion. 
 
180 S. McCrea So in your estimation, that is one person with MCAD.  Do you seer have the perception with 

other members of the consortium as well? 
 
 
182 C. Geyer Not as extreme, but it exists.  That attorney is not alone.  The comment regarding the dead 

bang loser murder case that Judge Guimond talked about was not seen as dead bang loser by 
our office.   There was clearly a level of communication between defense counsel and our 
office, and the offer that had been made earlier was, if not exactly what he ended up with, 
because I don’t know the total time.  But the offer had always been the charge that we ended 
up with.  So the fact is that the trial didn’t result in any greater benefit to the defendant than he 
could have achieved had the light gone on for him on his own.  That was an example of what 
happens when it was being driven by the client.  I did want to note that it may not have been 
known to the judge, but that case was not considered a dead bang loser by any means from 
our office.  Then the answer to your question – I’m sorry the original question that we started 
off with. 

 
209 S. McCrea My question is, is this lack of skill and judgment pervasive or – and I think you have sort of 

answered this a little bit.  Of course, we are on different sides of an adversarial system and 
maybe from the DA’s standpoint a case looks a lot different than it does from the defense 
side.  And, of course, the DA has what I would term the Ballot Measure 11 hammer of the 
mandatory minimum sentences.  All of that being said, in  Marion County, do you think there 
are too many cases going to trial, about the right amount – and I’m talking about MCAD 
attorneys – or not enough cases being tried? 

 
218 C. Geyer I would say about the right amount, but for the wrong reasons.  Most of them are going to trial 

for the right reasons, but there is this fudge factor on both ends of cases.  Many are pleading 
out that should not, and then other ones in the interest of the client really should be pled out 
and are not.  Then going back to your original question, my short answer would be that the 
lack of skills is a larger number of people than this area of judgment that I was speaking of. 

 
229 J. Potter How do we address judgment issue?  How do we train for judgment?  The example that you 

are giving under the hourly system is that cases are going to trial because of the financial 
interest of the lawyer is enhanced by going to trial. We could switch to a different system, 
where you are doing it by a  per case payment.  At times, the client’s interest may be set aside 
because the lawyer is going to get paid just to do the case, and they plea more often.  My 
guess is going to be that we are going to have problems no matter what system we have.  So 
how do we deal with judgment issues?  Skill, we now what to do.  We can do skill things, but 
what about judgment? 
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240 C. Geyer Well, judgment will present itself in a number of ways, so that over time it becomes difficult 
to cloak that judgment.  I am sure the defense bar will point to examples within our office 
where they have raised this issue about a particular person over and over again, and that it 
took us too long to come to recognition of the problem.  I guess I would say, since I dropped 
that bomb, that I do not want to be suggesting that there are large numbers of attorneys who 
are trying cases for the financial motive.  Even with that one particular attorney, I don’t think 
that is 100 percent why he is always trying cases.  But that is one lawyer who I would 
specifically attribute that to.  I think, in the other cases. it is just simply a lack of judgment.  
So your question of how do we account for that if it went to the opposite design of per-case 
pay: would they start “dump trucking’’ the cases for money?  I don’t know the answer to that, 
but it seems like what both of those problems point to is the need for a management system 
that is open to outside input with the power to act by removal and maybe not having that 
particular lawyer try other cases. 

 
266 J. Potter So to follow up, and Judge Norblad answered this as well, if you were to design the system in 

which you had better management, better oversight, more authority, what would you do? 
 
270 C. Geyer I don’t think that I am qualified by any means to answer that.  But if I were to wave my wand 

right now, it would simply be to vest more authority in Mr. Gorham.  I don’t whether or not 
he has the power now, or how quickly any changes can be instituted.  I know that, from a 
practical standpoint, in this world there are just limitations.  My office is probably far more 
limited in our ability to implement any sort of quick change based on an outside complaint 
than the theoretical construct of MCAD is. 

 
286 Chair Ellis In your prepared remarks, you had three topics, the third of which was calendaring.  I think 

you may have been trying to be diplomatic because, looking at my notes, you said you 
yourself sometimes miss dates.  The implication that I got was that you had a number of 
instances of defense lawyers missing dates, am I right? 

 
294 C. Geyer That is correct.  Again, it is short list and the violators are well known.  There is one lawyer in 

particular that I am thinking of, and I guess I am amazed every time it happens that nothing 
gets done.  We shouldn’t take up all our time for one particular attorney, but he has been 
around for a long time.  I refer to this attorney as the “Teflon attorney” because routinely he 
not only misses court appearances but does not call in advance, is not available when searched 
for by court staff, and is never available to court staff or by me by telephone.  The only phone 
calls that I ever get from this particular attorney are when he wants to talk to me.  That is one 
extreme example.  There are other cases but, by and large though, when there are multiple 
places, it is my experience that the MCAD attorneys will call the court and let them know: “I 
am in this other place and I estimate that I will there to see you at this time.”  So we know 
where they are and what their situation is.  That is the more common example. 

 
318 Chair Ellis The attorney that misses a court appearance, that is a big deal.   
 
319 C. Geyer I think so too. 
 
319 Chair Ellis You have got your office resources there, you have judicial resources there, the jury may be 

there, and the defendant is not being represented.  So the court has no choice but to take it off 
calendar and reset it.  So there is a waste of resources and there is unfairness to a lot of 
people.  So, if that is a recurring problem, I think we really want to know about it. 

 
327 C. Geyer I agree with you, and it is much as I said. There is one violator that comes to mind.  In 

fairness to MCAD as I said, I have never picked up the phone and called Mr. Gorham and 
said, “Attorney X is out of control.” 

 
332 Chair Ellis That is because you have perceived Mr. Gorham as being more of a coordinator but not a 

supervisor? 
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334 C. Geyer That may be my failure of perception. 
 
336 Chair Ellis But it may be an accurate perception. 
 
338 Chief Justice 
 Carson If you were to list the things the court could do to make things run a little smoother, what 

might they be? 
 
340 C. Geyer Maybe with the last comment that was made and missed court appearances, I have said that I 

have been guilty of that sin too, and I think I was exceedingly alarmed, ashamed and 
apologetic.  I was not spanked by any means, but certainly when you become known as a 
repeat offender, there should be consequences.  I know with Judge Norblad, if you miss a 
court date, he will replace you.  That is one possible sanction.  At least Judge Norblad is very 
attuned to the problems that it causes.  Yet, at the same time, replacing the attorney still 
causes more work because the new attorney needs to come up to speed and he is going to 
have to be paid for relearning of the case.  Missing court appearances, I would agree with the 
Chair, is a very, very serious event and there ought to repercussions of some kind. 

 
363 J. Potter I am sitting next to the Chair and I can actually sense when his blood pressure is going up, 

and clearly missing an appearance sends everybody’s blood pressure up.  But I don’t think 
that is the problem.  If you are saying one person, one known offender, and you know who he 
is and that can be dealt with.  What would you do to either change or modify the system, not 
to take care of this one problem, but to make the whole system work better?  Maybe that is a 
take off on the Chief’s question as well. 

 
377 C. Geyer I have an answer to that.  The larger problem of missed court appearances comes not from the 

cases where we never see the attorney, like the one individual that I was talking about; the 
practical reality is that the sole practitioners from MCAD are scattered by necessity for 
multiple appearances, all at the same time.  What could perhaps be done at most of these 
appearances is fairly rote.  They are not events of significance where lawyering is done, but 
really only where calendaring is done.  I don’t know to what degree they have associations.  I 
know that many of their lawyers do have friends or colleagues that frequently appear on their 
behalf when they are in that position.  But I don’t see that happening with the frequency of, 
say, the juvenile consortium.  They are smaller and tighter knit.  I am not saying they need to 
be the same size, but certainly if there were more associations like that, and I don’t know 
whether or not appearing for another consortium is encouraged or discouraged.  But certainly, 
if these groups of attorneys were associating with others who could make those appearances 
for other people, it would be a non-issue when the attorneys are spread out for appearances at 
the same time.  “We go and make these appearances for each other.”  So I think that this kind 
of association could eliminate what really is the vast majority of the problems in this area. 

 
411 Chair Ellis When you gave us that number of 26 deputies, does a portion of them deal with juvenile cases 

where the juvenile consortium would appear as your adversary? 
 
415 C. Geyer Yes. 
 
415 Chair Ellis Could you give me a sense of how many? 
 
416 C. Geyer There are two who deal with the juvenile consortium full-time.  We have had the attorney 

who hired me as a law clerk back in 1992, Bill Howell.  He has been out at juvenile court that 
entire time.  We have another young attorney who has been out there for a little over a year.  
So there are two full-time attorney who work exclusively with the juvenile consortium and 
with any retained attorneys who come into the juvenile court – and then myself and the other 
attorneys who work with me, because of the fact that a number of criminal prosecutions of 
adults also have dependency cases.  The seven attorneys on my team also work infrequently 
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with the juvenile consortium.  I have been invited to and enjoyed lunching with them to 
discuss legal issues and our working relationship and I know that others from my team have 
done the same. 

 
441 Chair Ellis Maybe the equivalent of one more FTE? 
 
442 C. Geyer Let’s say 1.5 FTE, so maybe a total of 3 or 3.5. 
 
448 Chief Justice 
 Carson If I recall correctly, Judge Guimond pointed to part of the problem of having Rule 7 or call or 

readiness reports and that two of them, he and Judge Wilson, hold them on the same day.  The 
other judges, although the subject has been discussed spread them around.  He perceived, as I 
understand it, to be a problem.  Do you have a take on that?  Would your office prefer to have 
all the judges do it on Friday morning?  I can see a problem with that because you can’t be 14 
places at the same time, unless we go to your team approach. 

 
454 C. Geyer Mr. Chief Justice, I will stick my neck further out.  My preference and I think the preference 

of many of the attorneys in my office, although I don’t know if this would be the official 
position of the district attorney, would be to return to the time when a small number of judges 
handled the criminal court docket.  This was in the days of the district court/circuit court 
division.  Then after the district court was done away with and they were all circuit judges, we 
had in our county a team of five judges that handled virtually all of the criminal cases, the 
exception being what we called a complex case.  So murder cases immediately went to one of 
the other judges, who enjoyed an individual calendaring system.  What this meant was that 
there was one place to go and one time only for status conferences.  Then we were just spread 
out in the limited number of places where a trial would occur.  Typically, most criminal trials 
were done by those five judges, with the limited exception of the big complex cases.  That 
system worked incredibly well for us and I think worked very well for the defense bar 
because it was a known day and time every week where you would go for these appearances.  
Since going to the individual calendaring system, coverage has been more difficult because of 
the fact that it is basically on any given day, any given place, any given time type of situation.  
It is just mathematically far more difficult to provide coverage.  I think that the construct of 
the individually calendaring system is understandably preferred by the judges because they 
can then manage and control their own docket.  With the criminal calendaring docket, one of 
those five judges would not know what they were doing on any given week.  So whether it is 
limiting and narrowing the days and scattering of appearances of the individual calendaring 
system, or if it were a return to the criminal calendaring system that we used to have, 
whatever could be done to reduce this scatter effect I think would be helpful. 

 
516 Chair Ellis Thank you very much. 
 
  [Break from 11:09 to 11:20 a.m.] 
 
[Tape 2; Side B] 
 
124 Chair Ellis I see that the two gentlemen from MCAD are here.  Do the two of you want to pick up where 

we left off last time.  You have had a chance I know to visit with Peter, and you have seen the 
interim draft report.  So any comments you would have would be helpful.  You have been 
present throughout the day and have had a chance to listen to testimony. 

 
132 D. Cowan Thank you, Mr. Chair and Commission members.  As you know, I am Dick Cowan and I am 

the Chair of the MCAD Board.  I am going to share some prepared remarks.  I originally 
thought that we would be first out of the gate and I would like to get those prepared remarks 
out.  MCAD provides quality legal services to the indigent defense in Marion County.  The 
second draft of the OPDS service plan for Marion County speaks well of MCAD in our 
overall client representation.  Our goal is of course to provide the best legal services to our 
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clients.  Our organization strives to do better.  Steve and I were shocked by some of what you 
were told at the last PDSC meeting.  The upside of that is that it served as a wake up call for 
us to continue striving to improve the provision and management of indigent defense services 
in Marion County, along with the perception of those services.  MCAD was created with the 
collaboration of the judicial system, the lawyers in Marion County, and the then statewide 
indigent defense division.  While it is true that we have recently been defensive in certain 
areas, we are not resistant to the prospect of change.  Nor are we resistant to the 
Commission’s oversight.  If we have not said this to you strongly enough, we welcome and 
encourage the Commission’s help in improving MCAD in any way.  We need your help to 
accomplish our goal of providing the best possible indigent defense services here in Marion 
County.  In the past, our mentoring system and other pieces of our system have been created 
as the direct result of the interaction of MCAD and the then statewide indigent defense 
division.  We do truly welcome your help and oversight.  It is true as the discussion in the 
second report of the Marion County report that MCAD was not exactly clear regarding what 
the service delivery plan is.  That was our fault for not getting a clear understanding and we 
were defensive.  I don’t think that was effective for us or for you.  Some of MCAD’s written 
policies and procedures, like PDSC’s policies and procedures, need to be physically updated.  
The written policies and procedures need to be updated and integrated to make sure they 
reflect current policy and procedure.  That is an ongoing process within every organization.  
MCAD is committed to accomplishing this by the Commission’s September retreat.  Neither 
MCAD nor its Executive Director takes the position that the quality of an attorney’s 
performance is impossible to determine.  In spite of how it may have appeared and the words 
that got exchanged at our last meeting, it isn’t impossible.  It is a necessity and we will get it 
done.  MCAD agrees with OPDS that the practice of law requires recognized professional 
standards and practices.  MCAD’s attorneys meet the professional standards of the Bar and 
OPDS in representing their criminal clients.  What is difficult for MCAD to determine is how 
to manage the professional who underperforms once these standards have initially been met.  
In the past, we have handled these matters with a combination of both formal and informal 
processes.  MCAD have removed three underperforming members from membership using 
the then quality assurance process or the threat of that quality assurance process.  This most 
recently occurred within the last six months.  You will recall that mentoring case spoken 
about, and that resulted in the attorney’s removal without ever using the process.  The threat 
of the process was sufficient, with the Board backing Steve. 

 
187 Chair Ellis When were the other two? 
 
188 S. Gorham One was about I think two or three years ago and the other was about five years ago. 
 
190 D. Cowan The Executive Director in the past month has asked a member to step aside in a case where it 

appeared a different member would better represent the defendant based on feedback from the 
court and the District Attorney’s Office.  The MCAD Board in the last year has given the 
Executive Director both more direct authority and direction to handle quality complaints in a 
more expeditious and direct manner.  In other words, we do have the process in place that we 
have created.  But a number of the issues can be dealt with on a right now basis.  They don’t 
need to rise to the level of formal discipline.  But there have been times in the past when the 
Board’s resolution or resolve behind the Executive Director’s exercise of that authority wasn’t 
there.  Based on a complaint of a member of the judiciary, the Executive Director recently 
suspended a member solely based on that complaint because of the nature of it, and 
immediately started the process until the complainant withdrew the complaint and apologized 
for the complaint.  I am not looking for an antagonistic piece, but there is some cumbersome 
pieces to the process.  We responded to a judge who called and said, “I have got a definite 
problem with X and here is the situation, and I have got backing of the rest of the bench will 
you do something.”  We started to do something and the only part missing was the backing of 
the rest of the bench.  MCAD welcomes any input by any source, and especially the 
Commission or OPDS, to improve its quality assurance program, including what is described 
in the report as the establishment of a middle ground involving a more workable sanction in 
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the removal process for our core group of members.  Based on the feedback at the last 
Commission meeting, MCAD started the process of identifying underperforming members.  
The first step in the process has been a survey of the Marion County judiciary to get their 
input on which members are performing adequately and which ones are not.  That is part of 
the list that Judge Guimond referred to.  We have not completed that survey for the simple 
reason that not all the 14 Marion County judges are here.  So are we are continuing to gather 
all of those.  We actually have in hand at last count I think 11 of them.  This survey examines 
which members are able from the judiciary’s perspective to improve performance and which 
are not.  The next step will be developing and implementing an efficient system to improve 
the performance of those underperforming folks who can be helped along and eliminating 
those who can’t be.  OPDS states in its second draft that it did not detect much enthusiasm on 
MCAD’s part for changes in its long-established organizational structure and operations.  
Under our current structure, the bylaws of the organization can only be changed by the 
membership.  The MCAD Board will propose to the membership that outside board members 
be established.  I have personally begun seeking qualified professionals willing to serve on the 
Board.  I know earlier that discussion was had to some extent.  It is doable.  I spoke with a 
major accounting firm here locally that we were looking for some outside input, some fresh 
eyes, and I asked, “Would you be interested in being on the Board?” and asked if they would 
also circulate this request among the firm.  The MCAD Board members now serve three-year 
terms.  Each year, three members’ terms expire.  There are nine members on the Board.  The 
Board has consistently had new membership, and it is not the same at all as when MCAD 
began.  Of the current nine board members, four began board service in or after 2003.  We 
have had 23 different members serve on the Board since its creation.  The second draft 
requests MCAD to provide much statistical information.  We do provide information 
regularly to OPDS and it would seem logical that OPDS assign a representative of its staff to 
meet with the Executive Director for purposes of getting that stuff in a consistent and clarified 
way.  That person should have authority to determine the statistical needs of OPDS.  For 
example, OPDS requests a written inventory of active members and their caseload, including 
the number of hours each billed for work performed for MCAD during the last 12 months.  
The active membership list has been prepared and the payment statistics (inaudible).  I also 
wanted to comment on a few of the issues that the Chair asked last week, and that were 
captured in the draft.  The assignment of cases based on skill and experience.  Steve and I 
touched on this in our last meeting.  As you know, we currently have misdemeanor, felony, 
Spanish speaking, EDP and SED attorneys for attorneys of the day.  SED doesn’t occur 
everyday but, when it does, we have folks there to do that work.  We also have two Drug 
Court attorneys.  This differentiation helps in making assignments.  It isn’t perfect and you 
have heard some comments about that today.  But one thing that a person has to bear in mind 
in wrestling with this is a couple of things that are real critical.  One, all of the folks do meet 
the state’s established criteria to perform indigent defense.  That doesn’t ensure quality and I 
understand that.  Folks with Bar cards commit bad things and get removed from the Bar.  But 
they had to get a Bar card to get in, so there is some entry level requirement and it is fairly 
direct.  There are a series of criteria involved in being able to be qualified to handle 
misdemeanors, felonies, major felonies, and homicides.  Those criteria are signed off on every 
year.  In the past, we have split the attorney of the day to allow minor and major felony 
qualified attorneys of the day.  We try not to assign attorneys unless they are qualified.  We 
don’t assign them unless they are qualified under the current indigent defense qualifications, 
which of course is more of the rub.  If you have gone to school you have a degree, you have 
been admitted to the Bar and you are capable of doing this stuff.  We talked in the past and 
today that we have had some information exchange, and judges have done the same based on 
input from different components of the system.  The ideal is to make it smooth and to make it 
a better match across the board; and not have to do the after the fact workup.  We also utilize 
murder and aggravated murder-qualified lists to assist the court in appointing counsel for 
those cases.  Operational change in the case assignment is a bit more difficult to accomplish 
and you have heard about that.  It requires input from the other components of the criminal 
justice system.  The second draft of OPDS’s report identifies two issues concerning our 
present assignment system: the number of cases an attorney might be assigned to handle on 
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their day; and the matching of attorneys with cases assigned.  There are conflicting views on 
these issues.  Change to either of these characteristics would be hard to accomplish, but not 
undoable.  If the judiciary, DA’s office and OPDS are convinced that change is necessary, we 
are more than willing to work with them and to be a part of the process to accomplish that.  
We can’t accomplish it alone.  The second draft notes that none of the components of the 
criminal justice system can consistently decide (inaudible).  That’s what makes the change 
hard to accomplish.  It would not be hard for MCAD to develop a system to match attorneys 
to cases and do an equal distribution, once we get a sense of where everybody else is and how 
the interplay will occur.  In this particular area, we welcome OPDS’s  and the Commission’s 
help in structuring a way to accomplish that.  We are not resistant to these changes, or 
resistant to seeking the help of outside counsel.  MCAD has monthly membership meetings at 
which time updates of the law, breaking things like Blakely and Crawford when they came 
across the wire as well as Marion County procedures, are discussed.  MCAD distributes by e-
mail and prints periodic memorandums discussing these same issues.  Since 2002, MCAD has 
presented 11 Bar-certified CLEs.  Those are Criminal Asset Forfeiture, Female Sexual 
Offenders, Sentencing for Sophomores, Forensic Issues in Criminal Cases, [inaudible] in the 
Courts, Drug and Alcohol Issues in Criminal Cases, Forensics, Immigration of the Court, 
Legislative Change, DUII Diversion, Immigrants in the Court, and Child Abuse Reporting.  
MCAD has an education committee responsible for scheduling these CLEs.  Additionally, 
MCAD has paid for all or part of the tuition for members at various OCDLA functions.  We 
have training money and we use it sparingly.  Also, examine the bi-monthly newsletter which 
was attached to our handout at the last meeting.  That is a continuing legal education tool that 
is printed and sent to every MCAD member.  The next issue, Mr. Chair, was training.  MCAD 
does not have a traditional training program and, by traditional, I am talking about top down, 
get the troops together.  We would like OPDS’s help in establishing something that fits the 
practicalities of where and what we are.  We do a lot of training in connection with continuing 
legal education.  I have had a multitude of lunches in my terms as the Chair wherein Steve or 
others have called my attention to the fact that attorney X needs a word about this or that.  I 
have done some alone and I have done a great number of them with Steve.  As for 
supervision, the last of those four pieces that were captured, as with training, we do have a 
traditional supervisory program in place.  We manage our individuals using a variety of tools, 
many of which have already been discussed in describing the continuing legal education and 
quality control program.  E-mail, phone, fax, print and meetings are utilized extensively to 
“supervise and communicate.”  We have a monthly membership meeting and we conduct 
special meetings whenever circumstances dictate that.  We also regularly invite persons to 
come and appear at our board meetings and we always have an open board meeting, meaning 
anybody is entitled to come as a member and participant, just as in any other public process. 
Finally, I want to say that MCAD welcomes your help in improving any of other systems.  
Thank you for the opportunity to convey our methods.  If I might just touch very briefly, one 
of the things that was mentioned about MCAD’s participation in other parts of the process – 
being at the table.  One of the key components that was neglected was Marion County Public 
Safety Board, on which I have sat for several years.  For the longest time, folks skipped the 
defense bar in the planning process.  Part of what we see today allows [inaudible].  Part of 
what you see is the systemic issues coming from the non-inclusion of the defense as a stake 
holder when the process was created.  [Inaudible]  There are a number of ways of 
accomplishing the attorney of the day process within MCAD.  We had a healthy discussion 
and disagreement about the one to utilize.  Polk and Yamhill use systems.  In Lane, the 
judiciary runs the appointment by virtue of the way the process has been set up.  Just from the 
bench, they have certain days for certain folks.  Linn is another where they just do this 
assigning.  You can spend hours or days on the process: is that good or bad, is there an ethical 
issue?  [Inaudible]   The concept and discussion around the specialization piece, I hope you 
heard clearly what Courtland was saying in holding up their model.  They do have these trial 
teams that give them some expertise in given areas, but they are not exclusive.  They still have 
general caseloads.  There have been proposals in the past to boutique-out different pieces of 
this system.  Some of the other pieces that I think bear a quick touch are the number of deputy 
district attorneys.   
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523 Chair Ellis It actually came down to 22.5 
 
524 D. Cowan Well that is one way to look at it.  There is another way or two to look at it.  I think you did 

not get the number of law clerks utilized in the juvenile process, and you did not get the AG’s.  
All of the terminations are done by the AG’s office.  You have to factor those folks in.  That 
adds to that equation. 

 
536 Chair Ellis Help me understand.  The number I was kind of looking for was the number of deputy district 

attorneys who are handling basic criminal cases and the caseload that MCAD is handling on 
the defense side.  The number I thought I heard from him came down to 22.5. 

 
542 D. Cowan That is probably pretty close and probably not too far different from ours, which I think is 31 

of our 56-member group.  We have some breakdowns done about what 56 means.  The day to 
day workers in the trenches of the criminal justice system, if you will, is essentially 31 
attorneys.  So it is near parity with the DA’s Office in the numerical outlook, if you will.   

 
560 Chair Ellis So why are the other 25 on the list? 
 
560  D. Cowan Well, they are there for a number of reasons.  Among those other members, five of them are 

PCR/habeas corpus exclusive.  They do nothing for MCAD but PCR/HC.  That is another one 
of those areas that we have talked about and, historically, would be an easy component to 
remove and in fact probably wouldn’t create a great deal of disagreement with MCAD.  I 
don’t speak for the organization because they haven’t voted on it recently, but I am tuned in to 
how the members feel and think, generally.  That is something we could see boutiqued-out 
and not lose a moment’s sleep.  It is onerous work; it is very onerous work.  We have had a 
number of times where we have had to draft people to get sufficient coverage.  But five of 
those folks do only that.  There are some other folks who also do PCR/HC. and that is eight 
who are on the long list, but don’t necessarily appear on the day to day list.    

 
593 S. Gorham Mr. Chair, if you will, the reason these extra people are on the list is to get some of the more 

experienced attorneys who don’t want to do the everyday work, but are there to take the hard 
cases, if you will.  So we have an aggravated murder and a murder list that has people who 
occasionally do those cases.  So that is why we have these additional people on because, when 
we need them, they are there.  That is the answer. 

 
605 D. Cowan In terms of prepared remarks, I am done. 
 
606 Chair Ellis I am just trying to get a sense of what the right size is.  People that do murder cases and 

aggravated murder cases obviously are the counterparts of the significant part of the DA’s 
office.  So I don’t think you can have it both ways and say, “The 31, that matches the DA and 
other - 

 
616 S. Gorham If you want to design a system that has whatever number of people, I am sure there are a lot of 

people who could figure out what the correct number is.  If you want our help in doing that, 
we are more than willing to help do that.  But I don’t think it is very productive to sit here and 
count numbers, which is what you seem to want to do. 

 
622 Chair Ellis It was the impression I had last time and I will say I still have it, that the number of lawyers 

being involved is too many and the result is you dilute whatever CLE potential there is and 
you end up with a lot of attorneys on that list who are part-timers, and that is a problem. 

 
640 S. Gorham We may have given you that impression, but I think it is an inaccurate impression.  I don’t 

think of the 31 who are doing the bulk of the work are part-timers.  They are not doing 100 
percent MCAD work necessarily, but they are doing 80 or 90 percent MCAD work.  So they 
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may be getting a private case here or there, and primarily those cases are in the criminal area.  
So I would say that, of those 31, they are primarily criminal defense attorneys. 

 
661 S. McCrea Of the 31, are there any who only handle misdemeanors?  Can you give us a breakdown of 

how many? 
 
664 S. Gorham I would rather do that at another time.   
 
667 S. McCrea What about new attorneys?  Are some of them new attorneys? 
 
669 S. Gorham We have one new attorney.  
 
[Tape 3; Side A] 
 
003 Chair Ellis Did you finish your remarks? 
 
003 D. Cowan I did. 
 
003 Chair Ellis Steve? 
 
004 S. Gorham I really just want to answer your questions, and then I have a couple of comments.  I think it is 

clear now that we do have an EDP attorney of the day.  That was one Mr. Geyer didn’t 
mention when he was listing the attorneys of the day.  I think our Board does believe that an 
outside board member should come on board, and we would welcome your help in deciding, 
if necessary, who that person is.  Certainly, we are in Marion County, the seat of Government, 
and it might be important for the indigent defense system as a whole to have a qualified board 
member in Marion County who could help in statewide indigent issues, as well as in Marion 
County.  We are more than open to any suggestions that you all may have or whomever to add 
to the Board in Marion County. 

 
018 Chair Ellis What is your observation on the subject that Judge Leggert and the DA’s representative today 

talked about with regard to some of the MCAD attorneys – and I say some and it may be just 
one, but it sure sounded like a broader issue – who simply are unreachable.  They don’t have 
an office or voice mail or, if they have it, it is overloaded.  So there is just no communication. 

 
025 S. Gorham My reaction is that it is a minor portion of the people that do indigent defense work.  First of 

all, they all have offices.  They may not have traditional offices where there is a secretary 
there all the time, but they all have offices.  That is a requirement.  You could physically go to 
everyone of their offices if that is what people wanted to do.  But I admit there are some 
problems. 

 
030 Chair Ellis Do you think Judge Leggert was just wrong when she brought that up? 
 
031 S. Gorham No, and I don’t think Courtland Geyer was wrong.  I think that it is a problem for a minor 

portion of people out of 31.  You may be talking about five.  When that problem is addressed 
to me I always contact the individual and I think what you are going to see in the next month 
is that MCAD will require – and I think that Judge Leggert’s suggestion was a good one – that 
there is some interactive system such as a voice mail system that everyday gets upgraded, so 
that if someone calls and you have a voice mail system you call it and say “Hi this is so and so 
I’m in trial, I will get back to you tomorrow.” That is a system that a lot of people do use and 
I think MCAD is going to require some system.  We may not require that each individual has 
to have the exact same system, but I think we are going to require people to have some 
system.  I do agree with Mr. Geyer that missing a court appearance is a very serious matter.  I 
want you to understand that some of these court appearances, most of the court appearances 
that he is talking about, are status conferences.  They are as he described scheduling matters.  
So if it is missed it is important and it is serious, but the lawyer is informed that they missed it 



 28

and communicates with the court and tells them, “I’m sorry I missed it.”  Most of these are 
scheduling court appearances.  Frankly, I am unaware that anybody has actually missed a 
court appearance where – well I am aware of occasionally somebody missing a court 
appearance because they had missed calendared.  Who of us hasn’t done that; put down the 
12th instead of 11th. 

 
058 Chair Ellis It sounded a little bit more than just the occasionally inadvertent – 
 
059 S. Gorham Well, I disagree. 
 
060 Chair Ellis Other questions?  Dick, about your own practice, you are Chair of the Board? 
 
064 D. Cowan I am.  The only indigent work I presently do is on the Drug Court side.   (inaudible) 
 
071 Chair Ellis You would count yourself as part of the 31 or the 25? 
 
072 D. Cowan I am not part of the 31. 
 
073 Chair Ellis One impression I got last meeting was that some of the best lawyers aren’t taking cases 

anymore.  Is that true? 
 
077 D. Cowan I think that is true.  The reason is that, as a practical matter, they have 20 or 25 years of 

experience and they have developed a practice.  They have lightened their load over time and 
redirected and refocused their interests.  That is what happens to a lot of folks.  But these 
folks that Judge Guimond mentioned want to keep their hand in because they care and do the 
responsive thing as the judge mentioned.   

 
091 S. Gorham I think what we are really talking about is what Commissioner Potter said, the graying of the 

defense bar and that is an issue that you all have to deal with no matter what structure.  It is an 
issue when you talk about PD’s and it is an issue when you talk about us.   

 
102 Chair Ellis Steve, you yourself do both the management of MCAD and take cases? 
 
104 S. Gorham Correct, certain cases. 
 
105 Chair Ellis Give me a sense of how your time is allocated? 
 
107 S. Gorham I am contracted to do 70 percent of my time to do MCAD.  I probably average a typical day at 

least 10 hours a day almost everyday.  So sometimes all of that day is spent on MCAD and 
sometimes it is not.  I would say part of the day everyday is spent on MCAD work.  I am 
down to one criminal case, one PCR murder case, and a few appeals.  The rest of my time is 
spent on MCAD.  Primarily, that is dependent on how much you all willing to contract 
through MCAD for my time. 

 
122 Chair Ellis I have had the impression that you function more as a coordinator than a manager, if I can use 

those terms.  Do you feel that you have enough authority to be effective, or do you feel there 
should be a restructuring that would give you more authority? 

 
128 S. Gorham I guess I would say that I feel I have been both a coordinator and a manager.  I think, as Dick 

said, it was a wake-up call for all of us to hear criticism of our management by Judge Leggert, 
in particular, at the last meeting.  I think it doesn’t need restructuring, but a different balance, 
if you will, in MCAD.  So it is clear that I have the authority to do some of things that need to 
be done. 

 
139 Chair Ellis In the interim report at page 28, there are several topics that we try to get further information 

and clarification from you.  Maybe we can just go through some of this.  The first bullet asks 
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you to describe specifically the current allocation of management authority and responsibility 
among MCAD’s Board of Directors, Executive Director and members, including decisions to 
(a) add and remove members, (b) establish and implement qualification standards and practice 
requirements for MCAD’s members, and (c) sanction members for substandard performance 
or misconduct? 

 
151 S. Gorham What I would like to take is footnote 51.  This document, the second draft, was just prepared 

two days ago, so what I would like to do is to take the opportunity – and I think it is 51, but 
maybe it is 52 – to give you these either in writing over next month or both in writing and 
testimony.   

 
161 Chair Ellis I certainly wouldn’t preclude that.  But is there anything you can share with us today while we 

are here and interacting. 
 
164 S. Gorham I would prefer not to.  If you want to be specific, sure. 
 
166 Chair Ellis I just read it to you and that is as specific as I can get. 
 
168 S. Gorham I think what Dick said in regard to a wake-up call.  At the time it was fortuitous maybe.  We 

had a board meeting right after your meeting and the Board, with my help, decided that we 
were going survey the judges regarding our attorneys.  I think what will come out of that is 
that some of our underperforming members, we will probably have a training program for 
them and some will no longer be members of MCAD.  So I think we are listening to what you 
have to say.  We are listening to the judiciary and are trying to respond to that.  

 
181 Chair Ellis Let me make a comment, but this is just me and I don’t speak for the others here.  But, in 

general, particularly with a large county like Marion County, I have a belief that any system 
where we are a 100 percent dependent on a single provider is not in PDSC’s best interest.  So 
assume for the moment that at least one member of the Commission feels that way and wants 
to see some diversity in providers.  What suggestions would you have as to how we should 
proceed on that? 

 
193 S. Gorham Well, I think you have diversity in Marion County, if you are talking about Marion County, in 

particular.  MCAD itself is diverse.   
 
197 Chair Ellis But our contract with you is 100 percent. 
 
198 S. Gorham I guess I would say that is not entirely accurate with regard to every criminal matter.  But I 

think, frankly, the give and take with a central office has been important and it is important.  
When we don’t have a member that is able to do a particular case, we call on the central office 
and get help from some member of the criminal defense bar elsewhere.  We have a give and 
take system.  I don’t think that is a problem.  But to answer your question directly, you have 
the juvenile contractor here, you have a civil commitment contractor here, you have us here.  
Again, as we have told you, if you wish to have a public defender or some other type of 
structure to do PCRs and those kinds of things, I don’t think there would be many of us that 
would have a problem with that. 

 
214 Chair Ellis Why would you limit it to the PCRs? 
 
215 S. Gorham It is a very hard practice.  I am not saying I would necessarily limit it to that.  I guess maybe I 

would limit it to that because you are asking the head of an organization who thinks they do a 
pretty darn good job: so we don’t see the need to have another contractor.  I made one 
suggestion and I think in the next month we will have other suggestions as to how to improve 
MCAD. 
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226 J. Potter Maybe I can approach this in a little different way.  One of the difficulties that people like you 
and me have is that we have been doing what we have been doing a long time.  I have been 
doing what I have been doing for 26 years, and I work for a Board of Directors.  I am 
constantly challenged and questioned about why we do what we do, and we have to make 
adjustments and adjust to the current climate.  What I see happening here is the spotlight 
happens to be on Marion County – on a system that is doing what it has been doing for a long 
time.  While defending the system is a laudable goal, and you have done a good job of 
defending the system, what would be helpful for me in order to do a sort of the devil’s 
advocate kind of planning, in which we are saying, “Okay, this is our current system and we 
know that system.  Based on what we have heard, this is how we would modify that system to 
make it better.”  Based further on what we have heard, including the Chair’s comments saying 
that at least there is one Commission member who might be interested in a different system, 
not just a modified system, can you help us put together a scenario that takes us one step 
further than PCRs and says, “This is what it would look like if we did it differently.  If you 
want a public defender system, this is what it would do.”  What that does then for you and 
your Board is that it helps focus this process.  But it also helps us understand the local 
situation better.  I would like to look at three or four models, without necessarily looking at 
you and saying, “You have to defend your system all the time.”  And it forces you out of the 
box of defending your system in order to come up with some other model. 

 
253 S. Gorham I think what you are asking us to do here is not appropriate for us to do right here in this 

forum.  I think it is appropriate in the other planning forums that Peter runs and we could talk 
about those variations there.  I certainly hope it is clear that any of my members including 
myself are more than willing to be part of those forums to do that, and I think we have been. I 
personally try to go to all the meetings I can of the contractor group and all the groups that are 
open.  So I think that is the best way to answer that particular question. 

 
263 J. Potter At some point, Steve, doesn’t it come back to this group?  At some point, we are going to 

have a discussion in a forum similar to this, whether it is here or at planning retreat.  At some 
point, it is going to come back to this Commission.  I think that getting the contractors 
together and discussing this in a planning format would be a great way to bounce ideas off of, 
experienced contractors, but at some point it still comes back here.  We have to have some 
dialogue at some point.  Otherwise, this group of folks is going to say, “We have heard what 
we have heard and here it is what we are going to do.” 

 
272 S. Gorham I agree and I think I have tried to do that as specifically as I can at the last meeting.  And I 

have tried to do it here.  But I don’t know how productive it is for me to agree with things 
that, quite frankly, I don’t agree with.  I have told you that MCAD provides an economical 
system of providing indigent defense in Marion County and, apparently, that is an issue that 
you all don’t seem to want to discuss.   

 
284 J. Potter I think it absolutely a valid point.  If we have this discussion, at least in my mind, we will 

have a matrix of ideas or options, and economics is certainly going to be one of the 
considerations in evaluating the various options that are available to us.  You don’t have to 
agree with any of the options.  When I present things to my board, I am often asked to present 
ideas that I don’t personally agree with.  But I have to think them out and come up with a list 
of the pros and cons and that would be helpful to me here to know that.  The judges have a list 
of pros and cons, and we have heard judges today that we don’t agree having a public 
defender.  They have got their reasons for that and we like to know what their reasons are.  
They will all go in this matrix, and some of them we are going to be able to address and some 
of them we are not.  But at some point we are going to make a decision. 

 
296 S. Gorham Hopefully, cost will be one factor in those matrixes.  I think if you want to talk about 

changing the MCAD system in regard to certain of the organizational things – changing the 
attorney of the day as Dick said, changing specialization, if you will – that is not necessarily a 
bad idea.  We cannot do it alone.  It is something that some judges think should be done.  That 
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is something we are certainly open to doing.  But you don’t have to change MCAD to do that.  
We just have to restructure little things.  (Inaudible).  I am trying to answer your questions the 
best I can.  I could sit here for days and talk about things, but you don’t want that. 

 
315 J. Potter I think most of us in this room can do that, but having some plan or multiple plans is what I’m 

advocating for – saying, “Here is the current system and here are the pluses and minuses of it; 
here is a modified system and this is why we would modify it; here are the impediments to do 
so, but you would need the cooperation of the courts, you would need the cooperation of the 
DA, you would need  better calendaring; here a system that extends it further and proposes a 
PD office in Marion County to just handle PCR and habeas cases and this is what it would 
look like in our view; and if you went further than that and made a trial court public defender 
system, this is how it would work with MCAD’s role in conjunction with it.”  I am just 
suggesting to you that having some input by you and MCAD into this process helps us, and 
hopefully helps Marion County, and doesn’t leave you feeling like something was jammed 
down your throat. 

 
330 S. Gorham I don’t disagree.  But, again, I don’t think this is the correct forum to do that.   
 
333 Chair Ellis What forum do you suggest?   
 
334 S. Gorham Well, I think that the things that Peter is doing with the contractor group; I would hope that 

maybe a subcommittee would get together with us and do those kinds of things.  When 
problems have occurred, say in Multnomah County with conflict issues, that is what 
happened.  This is the kind of forum that I think would be helpful.  Some form other than me 
sitting here and describing these things.  Yes, I think you need our expertise, absolutely.  But 
sitting here and telling you that it is going to cost X amount of dollars more, what does that 
solve?  It doesn’t get a plan done. 

 
349 Chair Ellis Other questions? 
 
350 C. Lazenby Just a comment, Steve.  I just want to echo what John was saying.  I think as MCAD goes 

through this process there needs to be a certain concession to deconstruction as you think 
through this process.  That is it not about defending or preserving what exists.  But in order to 
improve the system, you have to be open to the possibility of deconstructing all pieces of it to 
see what you can really salvage and what is valuable moving forward.  I appreciate the 
pressure and focus of this process.  I think John’s point is that there is an opportunity here to 
move away from just defending MCAD in its current state and doing some real system 
improvement.  But to do that, the approach really has to be open to deconstructing all pieces 
of the system.  I think that is what John is trying say in order to get us all off of the focus on 
MCAD and on system improvement.  But to do that effectively, I think you have to be willing 
to take the whole thing apart and look at the pieces. 

 
367 S. Gorham I certainly don’t have a problem doing that.  I just don’t think this is the forum to do that. 
 
370 C. Lazenby It eventually will be though.  I think whatever process gets us to the point where there are 

proposals for improvement of the system, it will come back to this forum.  So, as we look at 
those pieces, all of us together, it is the approach John described that makes it productive in 
the end.  So I agree with footnote 52.  These pieces came out and you guys haven’t had a 
chance to prepare written responses to all these things and there is more time.  But eventually, 
this is the forum in which determinations of what the structure could or should look like, as a 
matter of a policy, are going to be discussed. 

 
382 S. Gorham I hope to be here to help you with that discussion.  But, frankly, I think it is a little bit 

premature to do it today. 
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386 Chair Ellis I do want to thank both of you and the input was constructive.  Are there other witnesses on 
Marion County?  

 
390 J. Brown I was just going to add a gratuitous comment.  Dick and Steve, I appreciate the openness and 

introspection and that this is not an easy task.  I think you all have helped push the discussion 
along.  I think it has been very useful and I have learned new things.  I appreciated Judge 
Norblad’s remarks, in particular, as well as Judge Guimond’s.  So I don’t want to end this 
occasion without expressing appreciation for what I heard as new, genuine and useful 
introspection. 

 
* * * * * 

 
 [Tape 3; Side B] 
 
280 Chair Ellis Following up on John’s comments to Steve, I would really like to see some outline of the 

proposed scenarios that we could look at because Steve has certainly made a valid point about 
cost as a factor that we have to consider.  One scenario I would like to get a sense of is what 
we think the cost might be to establish a PD office in Marion County at, say, the six or seven 
lawyer level.  We can discuss what segment of caseload would go to that office, but I want to 
get a handle on what our likely start up costs would be, and what our likely ongoing costs 
would be.  Of course, you need to subtract out of that the portion that is now going now 
MCAD to get a sense of the economics of it.  

 
297 P. Ozanne Very much so, and that is the approach I favor too.  If there were any changes, and I think 

even MCAD would welcome some changes, then you have to deconstruct the current system, 
perhaps including consideration of  a relatively small start-up public defense office.  I don’t 
think we could manage or start-up overnight a 30-person public defender office. 

 
303 Chair Ellis I don’t see us going in that direction, even if we could. 
 
304 P. Ozanne That option is certainly something worth talking about it, in my opinion.   
 
310 K. Aylward I did have someone in my office pull together some estimates.  We started by at looking at an 

office that was comprised of six attorneys, two legal assistants, a full-time investigator and 
office essentials.  So we were thinking of 10 people.  You also need 10 desks, 10 computers, 
and we factored in the costs that you have to incur before you can actually start working, such 
as signing a lease with first and last months rent.  For an office that size, we estimate between 
$70,000 and $100,000 for startup costs.  As far as the ongoing costs, Mr. Gorham has testified 
that he figures $300,000 a year is how much cheaper MCAD is than other contractors.  If 
those figures are correct – in the coming weeks he will be providing our office with more 
details on how MCAD arrived at those figures – but let’s assume for now that his figures are 
correct; then the cost for that six attorney office would be about $67,000 a year more than we 
are paying now to have those cases handled by MCAD.  That is a rough estimate, but I think 
you are talking $160,000 the first year.  That is assuming expenses along the lines of the Lane 
County Public Defenders Office. 

 
336 Chair Ellis Any other research subjects? 
 
337 J. Brown Perhaps this has already been cranked in somewhere.  I was hearing from Judge Norblad’s 

comments and others about the role of additional funding in some manner for MCAD staffing.  
I am not sure what kind of position that would be or what kind of level of personnel expense 
would be involved, but I think this is an occasion to crank that information in as well. 

 
348 P. Ozanne Mr. Chair, Jim, yes, we are happy to collaborate with MCAD in the next month or so to come 

up with numbers.  There has been discussion about MCAD wanting $300,000 more or 
$100,000.  But in the context of adding a trainer, it does seem to me to be worth exploring 
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again in this preliminary way.  In my view, I haven’t heard enough to say it would be full-
time trainer.  I think we have to ask ourselves how much training do you want to put into a 
group of presumably experienced lawyers and what proportion will be used to train new 
people.  Finding out how much FTE is currently being devoted to training by MCAD now and 
whether some of that current funding could be reallocated to a trainer, or whether this would 
take some new money, is important.  I’m calling the position a trainer.  It would certainly be 
someone who would mentor these lawyers and perhaps be the bad cop that takes action in 
cases of  underperformance.  Many DA’s office have a second-in-command, who is never 
going to be elected district attorney, to fill this role – someone who goes around and says, 
“Mr. Brown, you really seem to be floundering here in the last year or so, what can I do to 
help you?”  That would be something we might add to the existing structure at MCAD, which 
might involve some new money.  But, first,  we need an inventory by MCAD of what is going 
on now and how many FTE resources are currently devoted to training and supervision. 

 
381 Chair Ellis Steve, when do you think you can get us the written responses to footnote 52? 
 
382 S. Gorham I think it depends on the interaction between us all.  I have time and would certainly want to 

do that.  My hope is that Kathryn and I are going to be able to sit down and set parameters, so 
I would be able to answer a little bit more specifically.  Certainly, by the Klamath Falls 
meeting in September, I will have that information for you. 

 
396 Chair Ellis Can we include in the Retreat some time to address Marion County? 
 
398 P. Ozanne Sure, as long as it is consistent with a Retreat and isn’t formal decision making.  I think there 

is time to do that.  You can discuss the options, but not decide anything until a later meeting. 
 
403 Chair Ellis That is what I was thinking.  I know, according to our plans, that we have two or three 

meetings to discuss this.  Are there any other questions? 
 
409 Chief Justice 
 Carson I have a point of clarification, Mr. Chair.  Are we talking about PCRs, as Dick referred to it, 

in terms of trial or trial and appellate?   
 
414 P. Ozanne Right now, I am having trouble understanding why we can’t talk about this, whether a new 

office would be a trial office, an appellate office for PCRs, or something else for the purposes 
of this planning process.  I would certainly want input from Mr. Gorham and Mr. Cowan 
regarding appropriate areas of practice.  I would think, whether there are six or seven lawyers, 
only time would tell whether that office is working well and whether we might want to 
expand its caseload.  I understand that there might be some role for misdemeanors along with 
PCRs, which might be a way to recruit new lawyers with the expectation that most wouldn’t 
stay for more than three to five years, and which might be a place to train new lawyers for 
entry into Marion County practice.  At this point, I suggest that we need to discuss these 
issues further among Commission members. 

 
437 Chief Justice  
 Carson On one hand, I know that MCAD provides quite a bit of resources at the appellate level, and I 

assume at the trial level, on habeas corpus and post-conviction cases.  If you put them all 
together and I think you have a problem with conflicts. 

 
  [The meeting was adjourned at 1:10 p.m.] 
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Agenda Item No. 4 Review of OPDS’s Report to the Commission & Approval of a Service 

Delivery Plan for Marion County 
 
094 Chair Ellis The next item on the agenda is the Approval of a Service Delivery Plan for 

Marion County, which is Attachment 3 in the materials.  We have had two 
public meetings in Marion County and then we had discussion but not action at 
the Retreat.  Peter and his staff have put together a fairly lengthy report and their 
proposal is on page 34.  Peter, do you want to walk us through that proposal? 

 
103 P. Ozanne I think you are all aware the new materials start on page 31.  I summarized the 

discussions at your last meeting in Salem.  As you know, there are voluminous 
appendices, which contain blow-by-blow descriptions of our proceedings in 
transcript form. 

 
107 Chair Ellis I want to commend you, by the way.  I thought having those transcripts was 

really helpful.  When you try to listen, when you attend the meetings and try to 
make notes, minutes help.  The transcripts really brought it back. 

 



111 P. Ozanne Well, I also hope that these reports are educational for other interested parties 
following the Commission’s work.  I think we need to try to preserve a record so 
that observers understand the bases for your decisions.  By the way, while we 
are talking about voluminous records, I sent out electronic copies of today’s 
meeting materials to you prior to last weekend, in case you wanted more time to 
read the reports.  Is that useful to anyone?  I don’t need to know that now, but if 
you tell me before our next meeting that it’s helpful to get the meeting materials 
electronically in advance of our meetings, I am happy to make it practice to do 
that. 

 
122 Chair Ellis I like it. 
 
123 P. Ozanne The proposed service delivery plan begins on page 34.  I tried to describe what I 

heard from the Commission’s deliberations and discussions in past meeting and 
to derive principles that would lead to a set of recommendations.  I listed them 
on page 34 and 35.  The first one is, in a large county like Marion, there should 
be alternative models or modes of delivering services in a large caseload.  
Second, I  indicate that there were discussions about Marion County being the 
seat of government and the importance of having the presence of full-time 
public defense office with a professional manager at the state capitol.  This 
could promote the interests of the entire public defense system -- to have 
someone to help with the legislature, to follow issues in the county and the state.  
The third principle emphasizes that there is always a role in every county, and 
certainly in Marion County, for qualified consortia and private attorneys to 
provide public defense services.  The fourth principle is that MCAD may 
continue to serve as a public defense contractor in Marion County if its members 
and management demonstrate to the satisfaction of the Commission that MCAD 
can address its management and quality assurance problems.  Item C under that 
fourth principle is a series of what I think are the Commission’s main concerns 
about MCAD.  The report states or infers that addressing these concerns is 
entirely up to the creativity and initiative of the board and the management of 
MCAD.  Then the recommendations flow from these four principles.  The first 
recommendation is to establish a high qualify, cost efficient, public defenders 
office in Marion County.  That recommendation is followed by proposed 
processes for establishing the office.  We could use OPDS’s normal RFP 
process to either seek responses from potential managers, or ask for responses 
from groups of attorneys.  I suggested that we may want to use both approaches.  
A third way that is not in the report, based on my recent discussions with people 
who have had experience establishing such offices, is to form a charter board of 
directors or group of founders first, who would then recruit the office’s director 
and oversee the development of the office.  I also mentioned an advisory group 
in the report, which could be used to review the office’s proposed design and 
give us input on the design.  Then we could proceed with the RFP process.  This 
advisory group could also become the Board of Directors for the office.  Perhaps 
a Commission member could serve on that Board.  This part of the report is 
oriented toward process.  With regard to the substance, such as the number of 
attorneys in the new office, I wanted to make clear to the reader, including 
concerned MCAD members and local judges, that we would be starting 
relatively small and building the office slowly in order to do it right.  Do you 
want me to finish reviewing the report or do you want to start discussing this 
portion of the report? 

 
207 Chair Ellis Why don’t you finish. 
 
208 P. Ozanne The second recommendation is to provide MCAD with the opportunity to 

respond to this report.  The bullets on page 37 happen to be what I derived as 
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concerns of the Commission and how the MCAD Board and management 
should proceed with addressing those concerns, including reporting back to the 
Commission within the coming year.  That is the end of my review of the report. 

 
217 Chair Ellis What I am going to suggest is to break our discussion into two or three areas.  

One is, does the Commission agree with the fundamental proposal that, given 
what we learned in Marion County – including the demographics of Marion 
County, the size of Marion County -- do we want, if we can get there, establish a 
PD’s office?  Let’s take that topic separately.  If that seems to be where the 
Commission wants to go, then I think we ought to address those questions of 
how do we want to get there from here.  Then the third portion of our discussion 
would be the MCAD piece, as Peter described it.  If that is satisfactory, I would 
be interested in comments from the Commissioners on the question of moving in 
the direction of causing a PD to emerge here.  Or are there those of you who 
think we should leave well enough alone? 

 
242 S. McCrea I missed one of the meetings, but I was interested in the comments at the 

meeting and have now had time to review the transcripts.  I am now persuaded 
that having some type of a public defenders office in Marion County would be 
beneficial.  I would say my concern about the report on page 35 is the phrasing 
of paragraph four in saying that MCAD “may be able to continue serving if its 
members.”  My concern is that we encourage and we don’t discourage the 
members of MCAD about the fact that we are making changes because, as a 
private attorney who has been in Marion County for a couple of hearings 
recently, I have been hearing a lot about MCAD feeling threatened by the 
possibility of change.  So I want to make sure that we maintain our policy of 
transparency. 

 
273 Chair Ellis One thought that I had is that formation of a PD in Marion County may really 

help MCAD.  Part of the problem I see with MCAD is trying to be too much to 
too many.  I think if we are successful in getting a PD office started, then I think 
what would happen would be more energy, more focus on public defense.  I 
honestly believe that a scaled down MCAD as a supplement to a PD would be a 
real improvement.  Any other thoughts? 

 
289 J. Brown [Inaudible.] 
 
309 Chair Ellis Any other comments?  Do we have consensus on the Commission?  OK, so that 

takes us to the next piece, which is how we get there from here.  There is a 
certain chicken and the egg issue here.  The ideal thing would be for people in 
the community to form and organize the office and want to see it happen.  I 
don’t know how we can get a responsible group within the community to be 
what I’ll call “incorporators.”  The alternative, and maybe they can be done 
simultaneously, is that we try and attract potential management for the office.  
Again, if they come from within the community, that is the best -- if people say, 
“You know, if you are going to go that way, I would really like to be a part of 
that.”  I thought, Peter, your suggestion of getting the Contractor Advisory 
Group to recommend a design has worked so well in other areas, so it makes 
sense to try and get a template out there with their help. 

 
351 P. Ozanne Subject to the Commission’s review and approval too. 
 
352 Chair Ellis I want this to happen in a way that it is not just coming from this group.  I want 

the provider community and the legal community in Marion County to 
participate in this.  At the end of the day, when the dust settles, you want this 
new entity to be community-based, that is the real objective.  How to get there 
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from here is a challenge and, Steve, I hope you will be a part of this.  I know this 
probably hasn’t been your favorite few months, but you have been a significant 
contributor in the past and we are trying to make this a process that is not aimed 
at criticism.  Any other thoughts people have?  Then I would suggest that we go 
forward. 

 
373 J. Potter I think you have said it, but the Commission is not going into this with blinders 

on.  We know that making a change of this nature will create anxiety among the 
players within the system and players outside the system.  There may even be 
people who may try to sabotage the effort.  I also support the notion of having 
the community convey to us the kinds of things they want.  Having said that, I 
think we should also provide some direction to it.  We don’t have as you alluded 
to the lure of a federal grant to start an office.  But we can come up with things 
in our vision that might invigorate the community.  We could say this new 
public defender office has a salary structure based on the DA’s salary structure, 
or this office should work closely with Willamette Law School.  We have a law 
school in Marion County that could participate in this process.  It might be an 
incentive for the community to participate.  We could come up with a list of 
things that might help motivate the community to be thinking about our vision in 
a grander scope, without telling them how to design it.  I don’t want to tell them 
how to design the office, but I would like to say, “Here is our vision.”  I don’t 
want to see a public defenders office in the basement of some building three 
miles away from the courthouse.  We would like to have a public defenders 
office that is a real presence in the community.  It has to have access to the 
courthouse and standing in the community.  If we can convey that message, then 
that may help spur the community’s backing. 

 
404 Chair Ellis One thought I had is that we have two of our voting members here in Salem.  
 
411 M. Greenfield I just moved to Portland. 
 
411 P. Ozanne Maybe you should have said “ties to the community.” 
 
422 Chair Ellis What I was trying to get at is, would it be helpful to have a subcommittee 

involved here that could help jump-start the process by getting the right kinds of 
folks in the community involved?  I haven’t heard any volunteers.  Part of what I 
want is to make it clear that we aren’t just passing some abstract motion here 
and say, “You all go do it.”   

 
  [The Chief Justice, Jim Brown and Mike Greenfield agreed to serve on a 

subcommittee.]    
 
440 P. Ozanne I’m not going to talk in more detail about this process here in the limited time 

we have.  But it would certainly help if I could confer with the three new 
subcommittee members to talk about the process.   

 
446 Chair Ellis I am just trying to get something started here. 
 
448 P. Ozanne The other question I have is do we separate the design phase of this project from 

what I would call the recruitment or start-up phase?  What I mean by design is 
the development of a plan for the new office with technical input from the 
Contractor Advisory Group.  As John said, we need to generate an idea or a 
concept of the office and then attract community interest, either through RFPs or 
through the identification of incorporators.  That is what I mean by the 
recruitment or start-up. We could devote the next few months to these processes. 
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467 Chair Ellis If it takes that long.  Two months seems like a long time. 
 
468 P. Ozanne Well, we know from Commissioner McCrea’s experience, it took a lot longer 

than we expected to make progress in Lane County.  By the way, Judge Norblad 
and I had a telephone conversation yesterday and I just want to pass on this 
information.  He expressed his belief again that a public defender system wasn’t 
the way to go in Marion County, and that MCAD, in his opinion, was 
proceeding with addressing some of the Commission’s concerns.  He still 
supports the notion of an oversight committee that would substitute for MCAD’s 
Board of Directors.  It would also have at least one member of the Commission 
and two local judges on it. 

 
511 S. Gorham I think we wanted to see where you wanted to go.  I think, certainly, since 

Klamath Falls, the message to my membership was that there was going to be a 
public defenders office.  When remains to be seen, but I think that message got 
through. 

 
518 Chair Ellis Do you have any suggestions, Steve? 
 
520 S. Gorham You won’t see any sabotage from me.  I’m not in the sabotage business.  I am in 

the business of making sure that the indigents in Marion County who we serve 
are given the best possible representation, whether it is through MCAD, 
individual attorneys or through a public defender.  You have to understand 
though that I am the Executive Director of MCAD and have a fiduciary 
responsibility to MCAD.  I think that is what you will see from me, and have 
seen me doing in appearing before you.  So, within the bounds of that, I and 
other MCAD members will be as above-board as possible with your goals.  I 
think, in particular, when you talk about how a public defender will look in 
Marion County, you have to start with the community, like you said.  I think 
Commissioner Brown brought this up in Klamath Falls.  If you start by imposing 
something from Portland or Lane County, the legal community as I know it will 
react negatively to that.  Certainly, putting something out and getting as much 
input as possible from the Marion County Bar or the judiciary is important.  One 
of the problems that we all see, and it is reflected in the report, is the diversity of 
the judiciary.  In the report, and I made a note of this especially on page 24, 
OPDS says that they are going to help us do that and I think that is essential.   

 
586 Chair Ellis I assume that this planning stage is going to include more of the judges. 
 
593 S. Gorham Certainly, you need buy-in from the judiciary if you say to the court, “You must 

appoint a public defender in this type of case.”   
 
603 Chair Ellis Let’s take it one step at a time.  Is there more at this point that people want to 

say about the process?   
 
635 T. Sermak Mr. Chair, Tom Sermak from Lane County.  I am a member of the Quality 

Assurance Task Force, and we have several other members of that body here.  
They have directed me to offer their services to assist in any way. 

 
641 Chair Ellis That’s great.  You guys have been extremely helpful.   
 
680 J. Hennings [Inaudible.] 
 
686 C. Lazenby I am sympathetic to what you are saying, Jim, but I just don’t think it applies in 

this particular situation.  You are talking about systems design as opposed to 
appointing individual lawyers.  I think judges are an essential component of this 
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process and they need to be involved in this.  I think it is important that they be 
involved.   

 
701 J. Potter I tend to agree with Chip on this.  If we are talking about a design process and 

the political realities in Marion County, and maybe any county that doesn’t have 
a public defender system, you want to have the judiciary involved.  Jim’s points 
are well taken, and I don’t know where we draw the line, but this kind of initial 
design process involving broad conceptual thinking doesn’t threaten the 
independence of the defense function by having judges involved. 

 
TAPE 2; SIDE B 
 
 
 001 Chair Ellis The third section of the report, which I wanted to get comments on before we 

vote on the report as a whole, is the section that begins in the middle of page 36 
and goes over to 38.  It contains suggestions for MCAD between now and a 
report date, which I believe is about August 1, 2006.  Do any of the 
Commissioners have a reaction to that?  Do you support what the staff is 
proposing?  Any thoughts or comments?  Steve, do you have any thoughts or 
comments? 

 
010 S. Gorham First of all, I welcome having the opportunity to do that.  I am sure that we will 

be able to do that in the time frame that you have set.  I certainly hope that, 
while whatever process is going on for the public defenders office, that 
everybody is encouraged to help us to get our house in order -- certainly, the 
Contractor Advisory Group and Quality Assurance Task Force.  We have some 
of our own ideas, but we want any ideas that come up.  I have already started to 
get ideas from others to help us improve, including from OPDS, so I hope OPDS 
helps as well. 

 
022 Chair Ellis I think that is a good concept.  I also want to say that we recognize that efforts 

are being made during this period while we have been holding these hearings.  
You guys were listening and were trying to respond to what came out.  Any 
comments from any Commissioners, or questions before we have a motion on 
this? 

 
  MOTION:  John Potter moved to approve the report.  Janet Stevens seconded 

the motion.  Hearing no objection, the motion carried:  VOTE 7-0. 
 
 

*  *  *  *  * 



 

 

 

Attachment 5 
 



OPDS’s Final Report to the Public Defense Services 
Commission on Service Delivery in Klamath County 

(December 15, 2005) 
 

Introduction 
 
Since developing its first Strategic Plan in December 2003, the Public Defense 
Services Commission (PDSC) has focused on strategies to accomplish its 
mission to deliver quality, cost-efficient public defense services in Oregon.  
Recognizing that increasing the quality of legal services also increases their cost-
efficiency by reducing risks of error and the delay and expense associated with 
remedying errors, the Commission has developed strategies designed to improve 
the quality of public defense service and the systems across the state for 
delivering those services. 
 
Foremost among those strategies is PDSC’s service delivery planning process, 
which is designed to evaluate and improve the operation of local public defense 
delivery systems.  During 2004 and the first half of 2005, the Commission 
completed evaluations of the local delivery systems in Benton, Lane, Lincoln, 
Linn, Multnomah and Marion Counties and developed Service Delivery Plans in 
those counties to improve the operation of their public defense systems and the 
quality of the legal services provided by those systems.   
 
This report presents the results of OPDS’s initial examination and preliminary 
investigation of conditions in Klamath County’s public defense delivery system.  It 
also represents the first step in PDSC’s service delivery planning process. 
 

PDSC’s Service Delivery Planning Process 
 
There are four steps to PDSC’s service delivery planning process.  First, the 
Commission has identified seven Service Delivery Regions in the state for the 
purposes of reviewing local public defense delivery systems and the services 
they provide in Oregon, and addressing significant issues of quality and cost-
efficiency in those systems and services.   
 
Second, starting with preliminary investigations by OPDS and a report such as 
this, the Commission will review the condition and operation of local public 
defense delivery systems and services in each region by holding public meetings 
in that region to provide opportunities for interested parties to present their 
perspectives and concerns to the Commission. 
 
Third, after considering OPDS’s report and public comments in response to that 
report and during its meetings in the region, PDSC will develop a Service 
Delivery Plan for the region.  That plan may confirm the quality and cost-
efficiency of the public defense delivery system and services in that region or 
propose changes to improve the delivery of the region’s public defense services.  
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In either event, the Commission’s Service Delivery Plans will (a) take into 
account the local conditions, practices and resources unique to the region, (b) 
outline the structure and objectives of the region’s delivery system and the roles 
and responsibilities of public defense contractors in the region, and (c) when 
appropriate, propose revisions in the terms and conditions of the region’s public 
defense contracts.   
 
Finally, under the direction of PDSC, OPDS will implement the strategies or 
changes proposed in the Commission’s Service Delivery Plan for that region.  
Any Service Delivery Plan that PDSC develops will not be the last word on the 
service delivery system in that region, or on the quality and cost-efficiency of the 
region’s public defense services.  The limitations of PDSC’s budget, the existing 
personnel, level of resources and unique conditions in each county, the current 
contractual relationships between PDSC and its contractors, and the wisdom of 
not trying to do everything at once, place constraints on the Commission’s initial 
planning process in any region.  PDSC’s planning process is an ongoing one, 
calling for the Commission to return to each region of the state over time in order 
to develop new service delivery plans or revise old ones.  The Commission may 
also return to some regions of the state on an expedited basis in order to address 
pressing problems in those regions. 

 
Background and Context to the Service Delivery Planning Process 

 
The 2001 legislation establishing PDSC was based upon an approach to public 
defense management, widely supported by the state’s judges and public defense 
attorneys, which separates Oregon’s public defense function from the state’s 
judicial function.  Considered by most commentators and authorities across the 
country as a “best practice,” this approach avoids the inherent conflict in roles 
when judges serve as neutral arbiters of legal disputes and also select and 
evaluate the advocates in those disputes.  As a result, while judges remain 
responsible for appointing attorneys to represent eligible clients, the Commission 
is now responsible for the provision of competent public defense attorneys.   
 
PDSC is committed to undertaking strategies and initiatives to ensure the 
competency of those attorneys.  In the Commission’s view, however, ensuring 
the minimum competency of public defense attorneys is not enough.  As stated in 
its mission statement, PDSC is also dedicated to ensuring the delivery of quality 
public defense services in the most cost-efficient manner possible.  The 
Commission has undertaken a range of strategies to accomplish this mission. 
 
A range of strategies to promote quality and cost-efficiency.  Service delivery 
planning is one of the most important strategies PDSC has undertaken to 
promote quality and cost-efficiency in the delivery of public defense services.  
However, it is not the only one.   
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In December 2003, the Commission directed OPDS to form a Contractors 
Advisory Group, made up of experienced public defense contractors from across 
the state.  That group advises OPDS on the development of standards and 
methods to ensure the quality and cost-efficiency of the services and operations 
of public defense contractors, including the establishment of a peer review 
process and technical assistance projects for contractors and new standards to 
qualify individual attorneys across the state to provide public defense services. 
 
OPDS has also formed a Quality Assurance Task Force of contractors to develop 
an evaluation or assessment process for all public defense contractors.  
Beginning with the largest contractors in the state, this process is aimed at 
improving the internal operations and management practices of those offices and 
the quality of the legal services they provide.  In 2004, site teams of volunteer 
public defense managers and lawyers have visited the largest contractors in 
Deschutes, Clackamas and Washington Counties and prepared reports 
assessing the quality of their operations and services and recommending 
changes and improvements.  In 2005, the Quality Assurance Task Force is 
planning site visits of the largest contractors in counties across the state, 
including Columbia, Jackson, Klamath, Multnomah and Umatilla Counties. 
 
Numerous Oregon State Bar task forces on public defense have highlighted the 
unacceptable variations in the quality of public defense services in juvenile cases 
across the state.  Therefore, PDSC has undertaken a statewide initiative to 
improve juvenile law practice in collaboration with the state courts, including a 
new Juvenile Law Training Academy for public defense lawyers.   
 
In accordance with its Strategic Plan for 2003-05, PDSC has developed a 
systematic process to address complaints over the behavior and performance of 
public defense contractors and individual attorneys.  The Commission is also 
concerned about the “graying” of the public defense bar in Oregon and a 
potential shortage of new attorneys to replace retiring attorneys in the years 
ahead.  More and more lawyers are spending their entire careers in public 
defense law practice and many are now approaching retirement.  In most areas 
of the state, no formal process or strategy is in place to ensure that new 
attorneys will be available to replace retiring attorneys.  As a result, PDSC is 
exploring ways to attract and train younger lawyers in public defense practice 
across the state. 
 
“Structure” versus “performance” in the delivery of public defense services.  
Distinguishing between structure and performance in the delivery of public 
defense services is important in determining the appropriate roles for PDSC and 
OPDS in the Commission’s service delivery planning process. That process is 
aimed primarily at reviewing and improving the “structure” for delivering public 
defense services in Oregon by selecting the most effective kinds and 
combinations of organizations to provide those services.  Experienced public 
defense managers and practitioners, as well as research into “best practices,” 
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recognize that careful attention to the structure of service delivery systems 
contributes significantly to the ultimate quality and effectiveness of public defense 
services.1  A public agency like PDSC, whose volunteer members are chosen for 
their variety and depth of experience and judgment, is best able to address 
systemic, overarching policy issues such as the appropriate structure for public 
defense delivery systems in Oregon.   
 
Most of PDSC’s other strategies to promote quality and cost-efficiency in the 
delivery of public defense services described above focus on the “performance” 
of public defense contractors and attorneys in the course of delivering their 
services.  Performance issues will also arise from time-to-time in the course of 
the Commission’s service delivery planning process.  These issues usually 
involve individual lawyers and contractors and present specific operational and 
management problems that need to be addressed on an ongoing basis, as 
opposed to the broad policy issues that can be more effectively addressed 
through the Commission’s deliberative processes.  OPDS, with advice and 
assistance from its Contractors Advisory Group and others, is usually in the best 
position to address performance issues.   
 
In light of the distinction between structure and performance in the delivery of 
public defense services and the relative capacities of PDSC and OPDS to 
address these issues, this report will generally recommend that, in the course of 
this service delivery planning process, PDSC should reserve to itself the 
responsibility of addressing structural issues with policy implications and assign 
to OPDS the tasks of addressing performance issues with operational 
implications. 
 
Organizations currently operating within the structure of Oregon’s public defense 
delivery systems.  The choice of organizations to deliver public defense services 
most effectively has been the subject of a decades-old debate between the 
advocates for “public” defenders and the advocates for “private” defenders.  
PDSC has repeatedly declared its lack of interest in joining this debate.  Instead, 
the Commission intends to concentrate on a search for the most effective kinds 
and combinations of organizations in each region of the state from among those 
types of organizations that have already been established and tested over 
decades in Oregon. 
 
The Commission also has no interest in developing a one-size-fits-all model or 
template for organizing the delivery of public defense services in the state.  The 
Commission recognizes that the local organizations currently delivering services 
in Oregon’s counties have emerged out of a unique set of local conditions, 

                                            
1 Debates over the relative effectiveness of the structure of public defender offices versus the 
structure of private appointment processes have persisted in this country for decades.  See, e.g., 
Spangenberg and Beeman, “Indigent Defense Systems in the United States,” 58 Law and 
Contemporary Problems 31-49 (1995). 
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resources, policies and practices, and that a viable balance has frequently been 
achieved among the available options for delivering public defense services. 
 
On the other hand, PDSC is responsible for the wise expenditure of taxpayer 
dollars available for public defense services in Oregon.  Accordingly, the 
Commission believes that it must engage in meaningful planning, rather than 
simply issuing requests for proposals (RFPs) and responding to those proposals.  
As the largest purchaser and administrator of legal services in the state, the 
Commission is committed to ensuring that both PDSC and the state’s taxpayers 
are getting quality legal services at a fair price.  Therefore, the Commission does 
not see its role as simply continuing to invest public funds in whatever local 
public defense delivery system happens to exist in a region but, instead, to seek 
the most cost-efficient means to provide services in each region of the state. 
 
PDSC intends, first, to review the service delivery system in each county and 
develop service delivery plans with local conditions, resources and practices in 
mind.  Second, in conducting reviews and developing plans that might change a 
local delivery system, the Commission is prepared to recognize the efficacy of 
the local organizations that have previously emerged to deliver public defense 
services in a county and leave that county’s organizational structure unchanged.  
Third, PDSC understands that the quality and cost-efficiency of public defense 
services depends primarily on the skills and commitment of the attorneys and 
staff who deliver those services, no matter what the size and shape of their 
organizations.  The organizations that currently deliver public defense services in 
Oregon include: (a) not-for-profit public defender offices, (b) consortia of 
individual lawyers or law firms, (c) law firms that are not part of a consortium, (d) 
individual attorneys under contract, (e) individual attorneys on court-appointment 
lists and (f) some combination of the above.  Finally, in the event PDSC 
concludes that a change in the structure of a county’s or region’s delivery system 
is called for, it will weigh the advantages and disadvantages and the strengths 
and weaknesses of each of the foregoing organizations in the course of 
considering any changes. 
 
The following discussion outlines the prominent features of each type of public 
defense organization in Oregon, along with some of their relative advantages and 
disadvantages. 
This discussion is by no means exhaustive.  It is intended to highlight the kinds of 
considerations the Commission is likely to make in reviewing the structure of any 
local service delivery system.   
 
Over the past two decades, Oregon has increasingly delivered public defense 
services through a state-funded and state-administered contracting system.  As a 
result, most of the state’s public defense attorneys and the offices in which they 
work operate under contracts with PDSC and have organized themselves in the 
following ways: 
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 Not-for-profit public defender offices.  Not-for-profit public defender 
offices operate in eleven counties of the state and provide approximately 
35 percent of the state’s public defense services.  These offices share 
many of the attributes one normally thinks of as a government-run 
“public defender office,” most notably, an employment relationship 
between the attorneys and the office.2  Attorneys in the not-for-profit 
public defender offices are full-time specialists in public defense law, 
who are restricted to practicing in this specialty to the exclusion of any 
other type of law practice.  Although these offices are not government 
agencies staffed by public employees, they are organized as non-profit 
corporations overseen by boards of directors with representatives of the 
community and managed by administrators who serve at the pleasure of 
their boards. 
 
While some of Oregon’s public defender offices operate in the most 
populous counties of the state, others are located in less populated 
regions.  In either case, PDSC expects the administrator or executive 
director of these offices to manage their operations and personnel in a 
professional manner, administer specialized internal training and 
supervision programs for attorneys and staff, and ensure the delivery of 
effective legal representation, including representation in specialized 
justice programs such as Drug Courts and Early Disposition Programs.  
As a result of the Commission’s expectations, as well as the fact that 
they usually handle the largest caseloads in their counties, public 
defender offices tend to have more office “infrastructure” than other 
public defense organizations, including paralegals, investigators, 
automated office systems and formal personnel, recruitment and 
management processes. 
 
Because of the professional management structure and staff in most 
public defender offices, PDSC looks to the administrators of these 
offices, in particular, to advise and assist the Commission and OPDS.  
Boards of directors of public defender offices, with management 
responsibilities and fiduciary duties required by Oregon law, also offer 
PDSC an effective means to (a) communicate with local communities, 
(b) enhance the Commission’s policy development and administrative 
processes through the expertise on the boards and (c) ensure the 
professional quality and cost-efficiency of the services provided by their 
offices. 
 
Due to the frequency of cases in which public defender offices have 
conflicts of interest due primarily to cases involving multiple defendants 
or former clients, no county can operate with a public defender office 
alone.3  As a result, PDSC expects public defender offices to share their 

                                            
2 Spangenberg and Beeman, supra note 2, at 36. 
3 Id. 
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management and law practice expertise and appropriate internal 
resources, like training and office management systems, with other 
contractors in their counties. 

 
 Consortia.  A “consortium” refers to a group of attorneys or law firms 

formed for the purposes of submitting a proposal to OPDS in response 
to PDSC’s RFP and collectively handling a public defense caseload 
specified by PDSC.  The size of consortia in the state varies from a few 
lawyers or law firms to 50 or more members.  The organizational 
structure of consortia also varies.  Some are relatively unstructured 
groups of professional peers who seek the advantages of back-up and 
coverage of cases associated with a group practice, without the 
disadvantages of interdependencies and conflicts of interest associated 
with membership in a law firm.  Others, usually larger consortia, are 
more structured organizations with (a) objective entrance requirements 
for members, (b) a formal administrator who manages the business 
operations of the consortium and oversees the performance of its 
lawyers and legal programs, (c) internal training and quality assurance 
programs, and (d) plans for “succession” in the event that some of the 
consortium’s lawyers retire or change law practices, such as 
probationary membership and apprenticeship programs for new 
attorneys. 

 
Consortia offer the advantage of access to experienced attorneys, who 
prefer the independence and flexibility associated with practicing law in 
a consortium and who still wish to continue practicing law under contract 
with PDSC.  Many of these attorneys received their training and gained 
their experience in public defender or district attorney offices and larger 
law firms, but in which they no longer wish to practice law. 

 
In addition to the access to experienced public defense lawyers they 
offer, consortia offer several administrative advantages to PDSC.  If the 
consortium is reasonably well-organized and managed, PDSC has 
fewer contractors or attorneys to deal with and, therefore, OPDS can 
more efficiently administer the many tasks associated with negotiating 
and administering contracts.  Furthermore, because a consortium is not 
considered a law firm for the purpose of determining conflicts of interest 
under the State Bar’s “firm unit” rule, conflict cases can be cost-
efficiently distributed internally among consortium members by the 
consortium’s administrator.  Otherwise, OPDS is required to conduct a 
search for individual attorneys to handle such cases and, frequently, to 
pay both the original attorney with the conflict and the subsequent 
attorney for duplicative work on the same case.  Finally, if a consortium 
has a board of directors, particularly with members who possess the 
same degree of independence and expertise as directors of not-for-profit 
public defenders, then PDSC can benefit from the same opportunities to 
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communicate with local communities and gain access to additional 
management expertise. 
 
Some consortia are made up of law firms, as well as individual 
attorneys.  Participation of law firms in a consortium may make it more 
difficult for the consortium’s administrator to manage and OPDS to 
monitor the assignment and handling of individual cases and the 
performance of lawyers in the consortium.  These potential difficulties 
stem from the fact that internal assignments of a law firm’s portion of the 
consortium’s workload among attorneys in a law firm may not be evident 
to the consortium’s administrator and OPDS or within their ability to 
track and influence.   
 
Finally, to the extent that a consortium lacks an internal management 
structure or programs to monitor and support the performance of its 
attorneys, PDSC must depend upon other methods to ensure the quality 
and cost-efficiency of the legal services the consortium delivers.  These 
methods would include (i) external training programs, (ii) professional 
standards, (iii) support and disciplinary programs of the State Bar and 
(iv) a special qualification process to receiving court appointments. 

 
 Law firms.  Law firms also handle public defense caseloads across the 

state directly under contract with PDSC.  In contrast to public defender 
offices and consortia, PDSC may be foreclosed from influencing the 
internal structure and organization of a law firm, since firms are usually 
well-established, ongoing operations at the time they submit their 
proposals in response to RFPs.  Furthermore, law firms generally lack 
features of accountability like a board of directors or the more arms-
length relationships that exist among independent consortium members.  
Thus, PDSC may have to rely on its assessment of the skills and 
experience of individual law firm members to ensure the delivery of 
quality, cost-efficient legal services, along with the external methods of 
training, standards and certification outlined above.   

 
The foregoing observations are not meant to suggest that law firms 
cannot provide quality, cost-efficient public defense services under 
contract with PDSC.  Those observations simply suggest that PDSC 
may have less influence on the organization and structure of this type of 
contractor and, therefore, on the quality and cost-efficiency of its 
services in comparison with public defender offices or well-organized 
consortia.   
 
Finally, due to the Oregon State Bar’s “firm unit” rule, when one attorney 
in a law firm has a conflict of interest, all of the attorneys in that firm 
have a conflict.  Thus, unlike consortia, law firms offer no administrative 
efficiencies to OPDS in handling conflicts of interest. 
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 Individual attorneys under contract.  Individual attorneys provide a 

variety of public defense services under contract with PDSC, including in 
specialty areas of practice like the defense in aggravated murder cases 
and in geographic areas of the state with a limited supply of qualified 
attorneys.  In light of PDSC’s ability to select and evaluate individual 
attorneys and the one-on-one relationship and direct lines of 
communications inherent in such an arrangement, the Commission can 
ensure meaningful administrative oversight, training and quality control 
through contracts with individual attorneys.  Those advantages 
obviously diminish as the number of attorneys under contract with PDSC 
and the associated administrative burdens on OPDS increase. 

 
This type of contractor offers an important though limited capacity to 
handle certain kinds of public defense caseloads or deliver services in 
particular areas of the state.  It offers none of the administrative 
advantages of economies of scale, centralized administration or ability 
to handle conflicts of interest associated with other types of 
organizations. 

 
 Individual attorneys on court-appointment lists.  Individual court-

appointed attorneys offer PDSC perhaps the greatest administrative 
flexibility to cover cases on an emergency basis, or as “overflow” from 
other types of providers.  This organizational structure does not involve 
a contractual relationship between the attorneys and PDSC.  Therefore, 
the only meaningful assurance of quality and cost-efficiency, albeit a 
potentially significant one, is a rigorous, carefully administered 
qualification process for court appointments to verify attorneys’ eligibility 
for such appointments, including requirements for relevant training and 
experience. 

 
OPDS’s Preliminary Investigation in Klamath County 

 
The primary objectives of OPDS’s investigations of local public defense delivery 
systems throughout the state are (1) to provide PDSC with an assessment of the 
strengths and weaknesses of those systems for the purpose of assisting the 
Commission in its determination of the need to change a system's structure or 
operation and (2) to identify the kinds of changes that may be needed and the 
challenges the Commission might confront in implementing those changes.  
PDSC’s assessment of the strengths and weaknesses of a local public defense 
delivery system begins with its review of an OPDS report like this. 
 
PDSC’s investigations of local delivery systems in counties or judicial districts 
across the state serve two other important functions.  First, they provide useful 
information to public officials and other stakeholders in a local justice system 
about the condition and effectiveness of that system.  The Commission has 
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discovered that “holding a mirror up” to local justice systems for all the 
community to see can, without any further action by the Commission, creates 
momentum for local reassessments and improvements.  Second, the history, 
past practices and rumors in local justice systems can distort perceptions of 
current realities.  PDSC’s investigations of public defense delivery systems can 
correct some of these local misperceptions. 
 
On September 14, 2005, PDSC held a public meeting in Klamath County to (a) 
consider the results of OPDS’s investigation in the county as reported in a 
preliminary draft of this report, (b) receive testimony and comments from the 
Commission’s local contractors, prosecutors, judges and other justice officials 
and interested citizens regarding the quality of the county’s public defense 
system and services, and (c) identify and analyze the issues that should be 
addressed in the Commission’s Service Delivery Plan for Klamath County.   
 
The preliminary draft of this report was intended to provide a framework to guide 
the Commission’s discussions about the condition of Klamath County’s public 
defense system and services, and the range of policy options available to the 
Commission — from concluding that no changes are needed in the county to 
significantly restructuring the county’s delivery system.  The preliminary draft also 
offered guidance to PDSC’s invited guests at its meeting in the county and the 
Commission’s contractors, public officials, justice professionals and other citizens 
interested in Klamath County’s criminal and juvenile justice systems about the 
kind of information and advice that would assist the Commission in improving the 
county’s public defense delivery system.   
 
In the final analysis, the level of engagement and the quality of the input from all 
of the stakeholders in Klamath County’s justice system may be the single most 
important factor contributing to the quality of the final version of this report and 
the Commission’s Service Delivery Plan for Klamath County.  OPDS welcomes 
written comments from any interested public official or private citizen, which 
should be mailed no later than October 14, 2005, to: 
 
    Peter Ozanne 
    Executive Director 
    Public Defense Services Commission 
    1320 Capital Street N.E., Suite 200 
    Salem, Oregon 97303 
 
or e-mailed no later than October 17, 2005, to: 
 
    Peter.A.Ozanne@opds.state.or.us 
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A Demographic Snapshot of Klamath County 4   

Klamath County is located in south-central Oregon‘s high desert country east of 
the Cascades mountain range.  The county is bounded on the south by 
California, on the east by Lake County, on the north by Deschutes County, and 
on the west by Jackson and Douglas Counties. Home of Crater Lake National 
Park, with a population of 70,000, Klamath County’s land mass of 6,135 square 
miles makes it Oregon's fourth largest county.  Klamath Falls is the county seat, 
with a population of 21,000 and a greater metropolitan area of 40,000 residents. 

Created in1882 from the western part of Lake County, Klamath County was 
named after the “Clammit” tribe of Indians.  At the time, the Oregon Legislature 
designated Linkville as the county seat, which was renamed Klamath Falls in 
1893. 

Since the arrival of the railroad in the early 1900s and the start of the “Klamath 
Project,” a federal reclamation project that drained the 128 square mile Lower 
Klamath Lake to provide 188,000 acres of irrigable land, Klamath County's 
economy was largely based on agriculture.  Until recently, farming was a thriving 
industry in the county, in spite of the altitude, short growing season, low rainfall, 
and cold winters. Timber has also played a major role in the county’s economy.  
Three-fourths of the county is forested and over half of it is publicly owned.  
Recognized for its diverse landscape, outdoor recreation and abundant wildlife, 
the county has geothermal wells that heat homes, businesses and the campus of 
Oregon Institute of Technology.  As the county’s agriculture and timber industries 
have declined, recreation has become the county’s main attraction, holding the 
promise for the county’s future prosperity. 

The Klamath Indian Tribe and Reservation have also played major roles in the 
county's history. The Klamath Reservation was established in 1864 by treaty, 
covering fifty square miles east of Klamath Falls. A federal policy of termination 
and assimilation resulted in the tribe’s demise in 1961. In 1975, a fully functioning 
tribal government was reestablished, and the Klamath Tribe was recognized by 
the federal government in 1986. The 1990 census reported a tribe consisting of 
2,370 members. 

In 2002, the per capita personal income in Klamath County was $23,002, which 
represented an increase of 18.5 percent from 1997. This 2002 figure was 74 
percent of the national per capita income of $30,906.  

Although Klamath County is the home of the Oregon Institute of Technology and 
Klamath Community College, the education level of its residents is relatively low, 

                                            
4 The following information was taken from Klamath County’s official website and from data 
compiled by Southern Oregon University’s Southern Oregon Regional Services Institute, which is 
contained in the Institute’s Oregon: A Statistical Overview (May 2002) and Oregon: A 
Demographic Profile (May 2003). 
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with only 10.6 percent of its adult population holding a Bachelor’s Degree and 5.4 
percent with a post-graduate degree (compared to respective statewide averages 
of 16.4 percent and 8.7 percent).  The county also has a relatively small 
proportion of professionals, scientists and managers in its workforce (4.5 percent 
in 2000, compared to a state average of 8.9 percent).  Seventy-five percent of 
the county’s population of adults (25 years old or older) completed high school or 
received a GED, however, compared to 78.6 percent of all Oregonians. 
 
In 2000, Klamath County had an unemployment rate of 8.1 percent compared to 
the statewide rate of 4.9 percent and ranked 27th in per capita income among 
Oregon’s 36 counties.  The percentage of Klamath County’s residents living in 
poverty is the second highest in the state at 16.8, compared to 11.6 percent in 
Oregon and 12.4 percent in the United States.  Klamath County has a teen 
pregnancy rate of 18.7 percent, compared to a statewide average of 16.7 
percent. 
 
The diversity of Klamath County’s population is about average.  Its non-white and 
Hispanic residents make up 15.9 percent of the county’s population, compared to 
16.5 percent for Oregon as a whole.  With juveniles (18 years old or younger) 
making up 25.8 percent of its total population, the county’s “at risk” population 
(which tends to commit more criminal and juvenile offenses) is only slightly larger 
than the entire state’s at-risk population of 24.7 percent. 
 
Despite some socio-economic factors that might suggest crime problems, 
Klamath County has relatively low crime rates.  Its rate for serious crime is 31.7 
“index crimes” per 1,000 residents, compared to a statewide index crime rate of 
49.2.5  The public defense caseload in Klamath County is approximately four 
percent of Oregon’s total caseload. 
 

OPDS’s Initial Findings in Klamath County 
 
Public defense services, including defense services in criminal, juvenile and civil 
commitment cases are provided by one consortium of attorneys in Klamath 
County.6  Klamath Defender Services (KDS) is a consortium of 12 attorneys first 
established in 1984.7  Four of its founding members serve on KDS’s Board of 

                                            
5 “Index crimes” are those crimes reported by the Oregon State Police in the Oregon Uniform 
Crime Reports, including murder, rape and other sex offenses, robbery, aggravated assault, 
burglary, theft and arson.  Oregon: A Statistical Overview at p. 122. 
   Crime rates in Klamath County have been dropping faster than the state as a whole.  For 
example, from 1990 to 2000 the index crime rate in Klamath County dropped by 34 percent, while 
dropping just 14 percent across the state.  Over the same time period, the county’s crime rate for 
offenses against persons decreased by 31 percent, compared to a statewide decrease of 24.5 
percent. 
6 The same consortium provides those public defense services in Lake County.   
7 For more detailed information about the consortium, see KDS’s response to OPDS’s 
Questionnaire for Consortium Administrators and Boards, which was developed by OPDS’s 
Quality Assurance Task Force for use in its contractor site visit process, attached as Appendix A. 
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Directors.  Richard Garbutt, who is one of KDS’s founding members, serves as 
the consortium’s “authorized representative” for the purposes of fielding 
complaints and representing KDS in the legal community.  Dee Edson, who is not 
a lawyer, has served as KDS’s Executive Director since its founding.  She is 
responsible for the administrative and business operations of KDS, as well as 
functions frequently assigned to lawyer administrators in other consortia, such as 
overseeing the assignment of most cases to KDS’s attorneys, the coordination of 
those attorneys’ case assignments, and the consortium’s administrative dealings 
with the Circuit Court, the District Attorneys Office and other justice agencies in 
the county.8  KDS also employs Adrienne Sheridan as its case coordinator and 
Kathy Eck as its receptionist and data entry clerk. 
 
John Potter, a member of PDSC and Executive Director of the Oregon Criminal 
Defense Lawyers Association (OCDLA), and Peter Ozanne, Executive Director of 
OPDS, visited Klamath Falls on August 17, 18 and 19, 2005.  They met with the 
management and members of KDS and numerous justice officials, including all of 
the judges of the Circuit Court, the District Attorney, Community Corrections 
managers and the staff and members of the local Citizens Review Boards 
(CRBs).9  They also attended two court proceedings in criminal and juvenile 
court. 
 
Based upon this visit and consultations with OPDS’s staff in its Contract and 
Business Services Division (CBS), OPDS in its Preliminary Draft of this report 
concluded, in general, that  (a) Klamath County’s service delivery system is 
operating effectively and cost-efficiently, (b) virtually all of the key justice officials 
and most stakeholders in the county are very satisfied with the services it 
delivers, (c) KDS is a generally well-managed group of experienced attorneys 
who are dedicated to the delivery of quality, cost-efficient services and who 
appear willing to consider changes and innovations that will continue to improve 
those services and (d) due in large part to the contributions and attitudes of 
KDS’s lawyers, as well as the county’s key justice officials, Klamath County 
enjoys unusually cooperative and functional relationships among its justice 
agencies and professionals.   
 
The following reported perspectives on public defense service delivery in 
Klamath County and on the services provided by KDS are, except where 

                                            
8 Several of KDS’s lawyers commented to OPDS that “Dee really runs the place.”   They attribute 
much of consortium’s success and effective administrative operations to Ms. Edson’s skills and 
commitment.  OPDS is also pleased with the quality of KDS’s administrative services relating to 
its contract with PDSC.  OPDS recommends that other consortia consider such an assignment of 
administrative and management responsibilities to a skilled, non-lawyer executive director, just as 
an increasing number of law firms are assigning such duties to professional, non-lawyer “firm 
administrators” or “administrative partners.” 
9 Because of other commitments, Mr. Potter was unable to join OPDS for its last meeting with 
KDS’s management and some of its members on August 19.  Peter Ozanne also spoke at length 
over the telephone in August with the head of the local office of the state Department of Human 
Services regarding KDS’s services in juvenile dependency cases. 
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otherwise noted, based on OPDS’s visit to Klamath Falls on August 16, 17 and 
18.  The full transcript of the public comments and discussions of the same 
subjects at PDSC’s September 14 meeting in Klamath Falls is attached as 
Appendix B. 
 
The Judicial Perspective.  OPDS met with four of Klamath County’s five Circuit 
Court Judges on August 16, and met with the fifth judge on August 18.  All of the 
county’s judges were very complimentary of KDS and its lawyers for their skill 
and experience and their willingness to cooperate with the Court and all other 
justice agencies in the county. 
 
The county’s judges expressed the belief that the unusually cooperative 
relationship between KDS and the District Attorney’s Office, along with jail 
population pressures, has led to reasonable and timely dispositions in most 
cases and innovative approaches to the administration of justice like Drug Court.  
They singled out for particular praise the KDS’s lawyers who handle Drug Court, 
as well as those attorneys in the consortium who regularly perform additional, 
uncompensated pro bono work for their clients and other individuals caught up in 
the justice system.  The judges also seemed pleased with KDS’s system of 
assigning specific attorneys to particular courtrooms, as well as the consortium’s 
case assignment system at criminal arraignments and juvenile hearings that is 
administered by Dee Edson and Adrienne Sheridan. 
 
Several judges expressed concern over the next generation of criminal defense 
lawyers and the likelihood that they will lack the necessary trial skills to litigate 
serious cases.  From their perspective, Ballot Measure 11’s threats of draconian 
sentences together with the county’s efficient plea bargaining system have led to 
very few court or jury trials in Klamath County.  They clearly felt that PDSC and 
OCDLA would be called upon to provide more “basic training” for new lawyers 
over the coming years. 
 
All of the judges agreed that Klamath County’s caseload includes an unusually 
high percentage of Failure to Appear cases, which could be due to the District 
Attorney’s charging policies, the high number of hearings set by the Circuit Court, 
or a combination of these two factors.  One judge estimated that Failure to 
Appear cases made up as much as 20 percent of the county’s caseload.10  None 
of the judges could identify a cause or circumstance outside the justice system in 
Klamath County, such as culture or language barriers, that might explain this 
phenomenon. 
 
The judges handling juvenile cases in the county noted that their process is much 
less adversarial than the processes in many other counties of the state.  They 
complimented KDS’s juvenile attorneys on their cooperation and reasonableness 

                                            
10 Since OPDS interviewed the county’s Circuit Court judges on August 18, KDS analyzed its 
public defense caseload over the preceding three months and found that Failure to Appear cases 
made up 15 percent of its caseload during that time. 
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and, in particular, on their ability to help parents see the “big picture,” thereby 
producing actions and changes that serve their children’s interests as well as 
their own.  These juvenile judges recognized that their calendaring systems and 
the unusual high number of review hearings they set cause problems for KDS’s 
lawyers, particularly with regard to attending CRB hearings.  They emphasized, 
however, that they take the CRB reviews very seriously and are willing to 
cooperate in any practical way to facilitate attorneys’ attendance at CRB 
hearings.11  One judge requested OPDS to provide the Court with feedback 
about the impact on PDSC’s budget of the Court’s relatively high rate of juvenile 
review hearings.  The judges handling juvenile matters also wondered whether 
KDS could assign the same attorney to clients who have pending juvenile and 
criminal cases.12 
 
The District Attorney’s Perspective.  In his August 17 meeting with OPDS, District 
Attorney Ed Caleb was equally complimentary of KDS and its attorneys in terms 
of their overall skill, experience, dedication to their clients’ interests and 
cooperation with his office.  Mr. Caleb was particularly proud of the plea 
bargaining process that he developed in cooperation with KDS.  He expressed 
the view that, in most cases, a just and appropriate result was more likely 
through this negotiation and settlement process than through the formal 
adversarial process in the courtroom.  He also indicated that he makes himself 
available to any defense attorney who questions an initial plea offer by his office, 
sitting down with the attorney and his deputy assigned to the case to explore 
feasible options. 
 
Acknowledging that anything he reports to OPDS or KDS should be weighed in 
light of his perspective as KDS’s courtroom adversary, he expressed concern 
about one KDS attorney’s approach to representing the consortium’s clients.  
From his perspective, this attorney’s approach sometimes prejudices the 
interests of the consortium’s clients.  Although he has reported this concern to 
KDS’s management on a number of occasions, Mr. Caleb believes that KDS is 
unwilling or unable to initiate any remedial action against a colleague in the 
consortium. 
 
Mr. Caleb indicated that he understands why individual judges, as a personal 
matter, prefer the kind of separate docketing and calendaring systems that 
prevail in Klamath County.  Nevertheless, he believes that some kind of 
centralized docketing system would increase the efficiency of the county’s 
criminal and juvenile justice systems and reduce public defense costs, especially 
in light of the large number of court hearings that judges set in Klamath County. 
 

                                            
11 Because a CRB’s findings at its hearings are apparently binding on the juvenile court as a 
matter of statute, one judge wondered whether the failure of KDS’s attorneys to attend CRB 
hearings and object to findings adverse to their clients prejudiced those clients’ interests.  
12 KDS reports that it has tried this approach in the past and found it infeasible. 
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A Citizens’ Perspective.  OPDS also met with the staff and three members of 
Klamath County’s CRBs on August 17.  Two of those CRB members were 
adamant that KSD’s juvenile attorneys were not earning the money they receive 
from the State of Oregon due to their failure to attend almost all of the CRB 
hearings in the county.  They questioned OPDS about how these lawyers are 
paid and what systems are in place to hold them accountable for the work they 
do and for their failure to serve their clients.   
 
All three CRB members and the staff person at the meeting emphasized how 
helpful it is to the CRBs when KSD’s attorneys do attend CRB hearings.  Those 
attorneys effectively challenge the positions taken by the Department of Human 
Services (DHS) and the testimony of witnesses at the hearings, explain the 
circumstances and positions of their clients to Board members, and thereby help 
the CRBs make accurate findings and useful recommendations in the cases 
before them. 
 
One of the CRB members present at the meeting with OPDS, who had met with 
representatives of the Circuit Court and KDS on this subject, was more 
understanding about the time pressures and scheduling conflicts that prevent the 
consortium’s juvenile lawyers from attending CRB hearings.13  However, he and 
the other two CRB members are convinced that KDS’s attorneys frequently do 
not contact or communicate with their clients before CRB hearings or juvenile 
court proceedings.  While they recognized that the statements of unrepresented 
clients who appear before the CRB cannot always be trusted, these CRB 
members have seen enough instances where credible clients report that they 
have never seen their attorneys to believe there is a serious problem.  On the 
other hand, they did compliment KDS on its recent efforts to assign a paralegal to 
contact juvenile dependency clients and attend CRB hearings, even though it is a 
less desirable alternative to the presence of prepared and engaged attorneys. 
 
Community Corrections’ Perspective.  On August 18, OPDS met with two 
experienced managers in Klamath County’s Community Corrections Department.  
They indicated that they had surveyed the Department’s parole and probation 
officers and other line staff regarding the county’s public defense system and 
services in preparation for this meeting. 
 
These county corrections managers and staff echoed the comments of the other 
justice officials in Klamath County.  They reported that KDS’s attorneys are 
skilled, experienced and cooperative and have developed effective working 
relationships with the county’s Community Corrections staff, even though 
defense attorneys and parole and probation officers frequently take adverse 
positions in individual cases.  Although the level of knowledge and commitment 
regarding sentencing and corrections issues varies among the consortium’s 

                                            
13 This CRB member expressed his opinion that, given the time pressures and workload of KDS’s 
juvenile attorneys, the requirement in PDSC’s contracts to contact clients within 72 hours may not 
be realistic, and that PDSC should consider changing it. 
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individual attorneys, all of KDS’s attorneys appear willing to inform themselves of 
“evidenced-based” best practices in sentencing, corrections and treatment, and 
to work with the Community Corrections Department to further the interests of the 
vast majority of clients who face sentencing after conviction.  Because Klamath 
County has very effective drug and alcohol and sex offender treatment programs, 
in particular, KDS’s clients benefit from such knowledgeable legal representation 
during the sentencing phase of their cases. 
 
Despite this generally positive assessment of KDS’s attorneys, the Community 
Corrections Department’s managers and staff also reported that the hostile 
approach of one of KDS’s attorneys makes it difficult, if not impossible, to work 
with him in the course of trying to develop and negotiate dispositional 
alternatives.  Such alternatives are often more likely to produce advantageous 
results for a defense attorney’s clients than contested probation violation or 
sentencing hearings.  The approach of this KDS attorney to the investigation, 
negotiation and litigation of cases is apparently so personal and antagonistic that 
Community Corrections Department’s staff have restricted or terminated their 
communications with him.  The Department apparently feels so strongly about 
the matter that its Director intends to file a formal complaint with the Oregon 
State Bar when the next hostile encounter occurs between this attorney and a 
member of his staff.  According to the Director, his complaints to KDS regarding 
the matter have had no effect. 
 
KDS’s Perspective.  OPDS met with KDS’s management on one occasion and 
with four of KDS’s members and Executive Director on another.  During both 
meetings, KDS’s representatives expressed pride in (a) the quality of their legal 
services, (b) the skill, experience, long-term commitment and collegiality of its 
members (c) the methods the consortium has developed over the years to 
operate its business, assign cases to its members, coordinate its members 
schedules and workloads and work with the Circuit Court and the District 
Attorney’s Office to resolve cases fairly and expeditiously,14 and (d) the 
assignment of responsibility for managing most of its business and administrative 
operations to a full-time Executive Director with management skills and 
experience rather than a law degree.  After being informed of the organization 
and methods KDS employs to manage conflicts of interest, assign cases and 
courtrooms to its attorneys and otherwise manage its caseload,15 OPDS 
concluded that other consortia in the state should consider adopting these or 
similar organizational structures and methods, recognizing that local conditions 
and circumstances will require adjustments and modifications. 
 
In response to OPDS’s contractor site visit questionnaire, KDS indicated that it 
does not have a formal evaluation system in place for its attorneys and relies 
upon the courts and other criminal justice agencies to comment on the quality of 

                                            
14 See Appendix A, response to Question 29. 
15 Id. at Questions 13-16, 20 
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the consortium’s services and its problem-solving techniques.16  The 
consortium’s Board of Directors addresses complaints and any problems with the 
performance or conduct of its attorneys at weekly board meetings.17  KDS does 
not have a formal mentoring system because the consortium “is small enough 
that if any newer attorney has a question, several attorneys are available [to] 
answer questions and give advice.”18  It has a mix of highly experienced and 
relatively inexperienced attorneys, and prefers “FTE attorneys.”19 
 
During its meetings with OPDS as well as on other occasions, KDS indicated to 
OPDS that it has pursued a business strategy of striving to be one of the lowest 
cost public defense service providers in Oregon.  The staff at CBS who have 
worked with KDS over the years are generally pleased with the quality of their 
business and administrative dealings with the consortium.  They have not, 
however, detected such a strategy in the course of their contract negotiations 
with KDS or during the administration of the consortium’s contracts.  In any 
event, as OPDS observes below, KDS’s operations and workload and the court 
practices, prosecutorial charging policies and juvenile and criminal caseloads in 
Klamath County may call for the Commission’s review of KDS’s rate structure 
and caseloads as part of its Service Delivery Plan for Klamath County. 
 
KDS’s representatives noted that four of the five members on its Board of 
Director are founding members of the consortium, and that the other Board 
member is also a consortium attorney.  KDS initially had reservations about the 
appointment of an independent member to its Board on the grounds that no one 
in the outside community possesses the requisite skill and experience to help 
manage the consortium or the knowledge and interest to engage in the oversight 
of a legal service provider like KDS.  Since OPDS’s August visit to Klamath 
County, however, the consortium has taken steps to add an outside member to 
its Board who appears to possess this requisite skill, experience and interest.20 
 
The representatives of KDS appear to be committed to hiring new attorneys 
when the consortium’s workload requires it and to developing a “succession plan” 
for the management and operation of the consortium.  One of KDS’s members, 
with support from the consortium, is currently recruiting an associate.  He 
reported that he has identified six possible candidates for that position.  Thus, it 
appears that current conditions in Klamath County do not call for the use of the 
strategies that PDSC has developed to attract new attorneys to “underserved” 
areas of the state. 
 

                                            
16 Id. at Question 3. 
17 Id. at Questions 22, 25. 
18 Id. at Question 12; see also Question 21. 
19 Id. at Question 6. 
20 Id. at Question 2. 
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KDS also appears committed to maintaining reliable methods of communicating 
with the Circuit Court, other justice agencies and its members and clients.  The 
consortium employs a receptionist who answers all calls to its management and 
keeps a record of all calls, as well as the nature of important inquiries and 
complaints.  KDS opposes the idea of replacing a live receptionist with an 
answering machine. 
 
The members of KDS with whom OPDS spoke did not appear surprised over 
complaints about the approach to legal representation of one of its members.  
Apparently, because they regarded him as a skilled and experienced trial lawyer, 
they did not think that his attitude or conduct affected the interests of the 
consortium’s clients.  They also noted the difficulty of managing the performance 
or sanctioning the misconduct of a professional colleague and peer, as well as 
limitations on the consortium’s ability to manage the performance or sanction the 
misconduct of its members due to provisions in KDS’s bylaws and contracts with 
its members. 
 

A Service Delivery Plan 
for Klamath County 

 
Based upon the foregoing perspectives on the delivery of public defense services 
in Klamath County and the apparent performance of KDS, OPDS initially 
concluded in a preliminary draft of this report that, in general, Klamath County’s 
public defense delivery system is operating effectively and that KDS is providing 
quality, cost-efficient legal services.  As a result, OPDS recommended only four 
potential changes for consideration by the Commission. 
 
In light of the comments and discussions at PDSC’s September 14 meeting in 
Klamath Falls,21 which largely confirmed the OPDS report to the Commission on 
its August visit to Klamath County, OPDS’s general conclusion and specific 
recommendations remained essentially the same.  Based upon the comments of 
two Circuit Court judges and directions from the Commission at PDSC’s 
September 14 meeting, however, OPDS amended this report to delete details 
concerning the alleged conduct of one of KDS’s attorneys.  This change reflects 
the fact that OPDS and the Commission are not in the best position to evaluate 
or address the specific conduct or performance of individual attorneys in the first 
instance.  Instead, PDSC and OPDS are concerned with the existence of 
policies, practices and procedures that enable a contractor like KDS to evaluate 
the performance and address the misconduct of its attorneys and, as a result, 
directly improve the quality and cost-efficiency of its legal services. 
 
Accordingly, at PDSC’s October 21, 2005 meeting, OPDS recommended and 
PDSC adopted the following four components of a Service Delivery Plan for 
Klamath County: 
 
                                            
21 See Appendix B. 
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1.  KDS’s representatives indicate that the consortium has for some time pursued 
the goal of being one of Oregon’s lowest cost public defense service providers in 
Oregon.  CBS and its predecessor agency, the Indigent Defense Services 
Division, on the other hand, have not perceived that to be the consortium’s goal 
in the course of negotiating and administering contracts with KDS over the 
years.22  In any event, such a goal may lead to excessive caseloads for too few 
attorneys in a consortium’s attempt to maintain a “living wage” for its members 
with a high volume law practice.  That goal may also increase incentives already 
inherent in PDSC’s contract rate structure and prevalent in many local justice 
systems to plea bargain cases that should be fully litigated.  
 
There appear to be other circumstances in Klamath County that may tend to 
produce excessive caseloads for KDS’s attorneys.  For example, as noted 
above, the Circuit Court reports that charges for Failure to Appear constitute as 
much as 20 percent of Klamath County’s criminal caseload.  This may be due to 
the District Attorney’s policy of filing such charges whenever possible, a higher 
incidence of judicial hearings in the county, or both.  Furthermore, members of 
the Circuit Court acknowledge that a higher incidence of court hearings in 
juvenile cases increases public defense caseloads. 
 
In light of these circumstances, CBS has undertaken to evaluate KDS’s contract 
rate structure and caseloads with three considerations in mind: (a) how KDS’s 
contract rates compare with other, similarly situated contractors, (b) whether 
KDS’s rates tend to produce imbalances between the size of the consortium’s 
caseload and the number of attorneys willing and able to handle the cases and 
(c) whether local court practices and charging decisions may be contributing to 
larger public defense caseloads and higher public defense costs in Klamath 
County.  PDSC approves the use of administrative strategies consistent with the 
Commission’s general directions to CBS to establish rational and fair contract 
rates across the state and the Commission’s goal of promoting manageable 
public defense caseloads to promote the delivery of quality, cost-efficient legal 
services. 
 
2.  As KDS’s members acknowledged in their conversations with OPDS during its 
August visit to Klamath County, perceptions of public defense services in less 
populous areas of the state like Klamath County have a significant and 
sometimes disproportionate impact on the state’s public defense system for at 
least two reasons: (a) problems and the perception of problems in the delivery of 
public defense services tend to be more apparent to those outside the local 
justice system in these areas of the state and (b) such  outside observers may 
include state and local officials who have significant influence over state budgets 
and policies directly affecting Oregon’s public defense system.  Therefore, PDSC 

                                            
22 During the Commission’s October 21, 2005 meeting, representatives of KDS explained that a 
threat of losing their contract to a low-priced (and apparently a lower quality) bidder several 
biennia ago had caused the consortium to propose lower contract rates than it would otherwise 
propose. 
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urges all of its contractors, and particularly contractors in less populous areas of 
the state like KDS, to assist the Commission in accomplishing its mission and to 
further their own interests by addressing local perceptions regarding the quality 
of their public defense operations and services.  In the case of Klamath County, 
PDSC proposes two strategies for KDS’s consideration: 
 

(A) that the consortium add at least one outside member to its Board of 
Directors who has the skill, experience and personal contacts to serve 
as KDS’s emissary in Klamath County to promote the consortium’s 
mission, operations and interests in the local community;23 and 

 
(B) that KDS increase its efforts to communicate regularly concerning its 

mission and operations with local justice stakeholders like CRBs, with 
policy-making groups like the Local Public Safety Coordinating Council 
and local citizens’ organizations like private service clubs and business 
associations. 

 
3.  The members and staff of Klamath County’s CRBs apparently believe that 
KDS’s juvenile lawyers fail to contact or communicate with their clients before 
juvenile court proceedings or CRB hearings on a regular basis.  Such 
perceptions are not unique to Klamath County. They arise, at least in part, from 
large caseloads and resulting scheduling conflicts and workload pressures 
frequently associated with juvenile law practice across the state.  If accurate, 
these perceptions raise serious ethical questions about the fulfillment of juvenile 
lawyers’ duties to their clients. Whether accurate or not, they create negative 
impressions about the quality of public defense services provided by the 
Commission.24  Such perceptions must be addressed by PDSC’s contractors in 

                                            
23 But see text accompanying note 20, above. 
24 After noting these perceptions in another county, an OPDS site visit team outlined the ethical 
issues, in relevant part, as follows: 
 

Visitation with child clients is essential to proper representation.  Whether a child is verbal 
or not an attorney should be familiar with the child’s physical condition, living situation, and 
general circumstances.  For young children it is important for the attorney to work closely 
with the foster parents and the CASA to advocate for each child’s special needs and for an 
outcome that meets those needs.  For older children, the attorney has the obligation to 
carefully determine for each important decision in the case, the extent to which the client is 
capable of considered judgment.  Such a determination cannot be made without a well-
established attorney-client relationship.  State Bar Performance Standards require that 
attorneys in dependency cases conduct an initial “interview” of the client within 72 hours of 
appointment and maintain regular contact with the client throughout the case (Standard 
3.5).  There is no exception for child clients.  The PDSC contract requires that the 
contractor contact out-of-custody clients within 72 hours of appointment. [continued] 
 
Parent clients also need to be seen promptly.  They need to be seen [as soon as possible] 
in order that issues that were not raised at the initial shelter hearing relating to probable 
cause, removal and placement can be addressed immediately; in order that conflicts can 
be identified as soon as possible and new counsel appointed; and in order for the attorney 
to be prepared to advise the client as to how to proceed . . . .  PDSC contracts require 
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the first instance in order to ensure continuing public and legislative support for 
Oregon’s public defense system.   
 
In KDS’s case, the consortium is attempting to address the perceptions and 
concerns of the CRB members in Klamath County by assigning a paralegal to 
contact KDS’s juvenile law clients and report to the CRBs at their hearings in an 
attorney’s absence.  The Commission requests KDS to report to OPDS no later 
than June 1, 2006 on its progress in implementing this strategy and the extent to 
which the strategy satisfies applicable contract, state law and ethical 
responsibilities. 
 
4.  The Commission urges KDS to establish more formal and effective policies 
and procedures to evaluate the performance of its attorneys on a regular basis 
and to address problems and complaints concerning the performance or conduct 
of those attorneys.  In response to numerous reports to OPDS during its August 
visit to Klamath County regarding the conduct of one of KDS’s members,25 the 
consortium’s management expressed the view that they were constrained from 
taking remedial action with regard to the performance or conduct of its members 
due to restrictions in KDS’s bylaws or contracts with its attorneys.  Such 

                                                                                                                                  
contact within 72 hours of appointment.  The new Oregon Rules of Professional Conduct 
require that lawyers keep clients reasonably informed about the status of cases and that 
they explain matters to the extent necessary to permit the client to make informed 
decisions. . . . 

 
The Oregon Rules of Professional Conduct are also clearer on this issue than the former rules of 
professional responsibility.  The old rules merely inferred a duty to communicate.  The new rule 
(1.4)  provides: 
 (a)  A lawyer shall keep a client reasonably informed about the status of a matter and 

promptly comply with reasonable requests for information. 
 (b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client 

to make informed decisions regarding the representation. 
Both of these rules obviously apply to representation of adults and children. 
 
Finally, during PDSC’s development of a statewide service delivery plan in 2006, the Commission 
should consider adopting as a “best practice” the attendance of public defense attorneys at 
shelter hearings in dependency cases.  Attorneys’ presence at these hearings solves a number 
of problems.  Attorneys will meet with their parent clients at the earliest opportunity.  Although 
children are rarely present for shelter hearings, attorneys for children nevertheless will be 
appointed at the earliest opportunity, have information on the case even before formal discovery 
is received, meet with the caseworker and obtain contact information about their clients.  Beyond 
those advantages, however, is the more important benefit of having parties represented at this 
critically important hearing. 
  
25 Since PDSC held its monthly meeting in Klamath Falls on September 14, 2005, OPDS has 
received a variety of additional reports and complaints concerning this same attorney.  Four of the 
complaints provided sufficient detail to trigger formal inquiries by OPDS in accordance with 
PDSC’s Complaint Policy.  To date, OPDS has not received a response to these inquiries from 
the attorney in question or KDS’s management.  OPDS also forwarded more general reports and 
complaints regarding this attorney to KDS for consideration during its review and revision of the 
consortium’s policies and procedures governing the performance and conduct of its attorneys.  
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restrictions are not apparent from a review of those documents.  For example, 
Section 6.1 of KDS’s “Attorney Agreement,” its form contract with its members, 
“may be terminated at any time and without cause during the first twelve (12) 
months of this Agreement.”  After that, KDS or its attorneys can, in accordance 
with Section 6.2.1, terminate their contracts “for any reason and without cause by 
giving 90 days’ prior written notice to the other party.”  Furthermore, under 
Section 6.2.2 of the Attorney Agreement, KDS has the right to terminate its 
contract with a consortium attorney for cause including, “but not limited to,” 11 
separate reasons including, most notably, “continuing or repeated problems with 
Attorney’s performance, appearance, appearance at court or conduct or 
Attorney’s inattention to duties” and “Attorney’s inability or refusal to adequately 
represent clients at a level to be expected in the profession in Klamath and Lake 
County.” 
 
In any event, PDSC requests that KDS reconsider the effect of its current policies 
and procedures on the consortium’s ability to manage the conduct and 
performance of its attorneys, or consider developing new ones, in order to 
support the implementation of more systematic and effective quality assurance 
programs and strategies.  PDSC further requests KDS to report back to the 
Commission on its progress in implementing such programs and strategies by 
June 1, 2006. 
 
 
 
 



 

 

 

 

 

Appendix A 



 1

APPENDIX A 
 
 

QUESTIONNAIRE FOR CONSORTIA ADMINISTRATORS AND BOARDS  
 

1. Does your consortium have formal by-laws and a set of written operating 
policies and procedures?   If so, please provide.  

Yes, KDS has formal by-laws.   We have an independent Attorney Agreement with 
each attorney and that redacted contract is enclosed.  
 

2. Does the consortium have a board of directors?   If so describe the role that 
your board plays.   Who are the members?   How often does it meet?   What 
kinds of issues are directed to the board?   Are there limits on how long a 
board member can serve or how long one member can chair the board?   Are 
there seats designated for “lay” or “community” board members?  

Yes, KDS has a board of directors made up of four of the contracting attorneys.   
These attorneys are Phil Studenberg (President), Thomas F. Della-Rose (Sec-
Treasurer), Richard L. Garbutt (Authorized Representative), and Myron Gitnes.   
The board meets every Tuesday unless more than one member is not able to attend.   
All issues concerning KDS including service delivery, complaints, financial 
information, etc. is discussed by the board.   There is no limit as to how long a 
board member will serve on the board.   KDS currently does not have a “lay” 
person on the board, however, in the last two weeks we have recruited such a 
member.   This member is Jeff Ball, retired city attorney for Klamath Falls , and 
current city manager.    

 
3. How is the administrator of your consortium selected?   Compensated?   

Evaluated?   Are there formal qualifications to be the administrator?   Does 
the consortium or its board of directors have a “plan for succession” to insure 
an orderly transition from one administrator to the next?  

The KDS Administrator was selected as a non-attorney administrator because KDS 
believed that attorneys would better utilize their time in court representing clients.   
Dee Edson was selected because she was familiar with the legal system as she had 
worked as the administrative secretary in the District Attorney’s Office, and had 
worked as a legal assistant for a private attorney for many years.   Dee is an 
employee of KDS, as is our receptionist/data entry clerk, Kathy Eck, and our case 
coordinator, Adrienne Sheridan.   KDS does not have a formal evaluation system in 
place and relies upon the courts and other criminal justice agencies to comment on 
our service delivery and problem solving techniques.   Mrs. Edson will be employed 
as the administrator for at least another ten years.   The board has discussed a 
transition period and the qualifications necessary and we would anticipate that a 
new administrator would preferably be trained as part of our organization for quite 
some time before stepping into the administrator position.   We would require a new 
administrator to have accounting and business education and would also have 
experience working with the criminal justice system.  
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4. What percentage of the administrator’s overall workload is related to 
consortium matters?   Is there a formal limit to the percentage?  

The administrator is an employee of KDS and therefore 100% of the work day is 
dedicated to KDS business.   This includes administrative duties, such as financial 
planning and administration, case counting and reporting, HR issues, public 
relations with other criminal justice agencies, etc.   Other duties include assignment 
of attorneys and coordinating dependency and delinquency juvenile cases, and 
attending court proceedings for those matters.     
 

5.   How are administrative problems and demands met when the administrator 
is in trial or otherwise unavailable?   Is there a formal or informal back-up 
administrator?  

This does not apply to KDS as Mrs. Edson is not an attorney.  
 

6. What are the requirements for membership in the consortium?  
Contract attorneys with KDS are expected (as set forth in the enclosed contract) to 
put forth their best efforts with regard to defense of their clients.   We prefer FTE 
attorneys.  
 

7. What is the process for membership in the consortium?  
KDS has recruited newer attorneys as our budget allows.   One of our contract 
attorneys is in the process of recruiting a new bar admittee to become an associate 
of his and participate as a contract attorney with KDS as well.   KDS does not have 
a waiting list.  
 

8. How long has each of the attorneys been a part of the consortium?  
Phil Studenberg   21 years  
Thomas F. Della-Rose  21 years  
Richard L. Garbutt   21 years  
Myron Gitnes    20 years  
Robert Foltyn   17 years  
Robert F. Nichols, Jr.  15 years  
Peter J. Richard   13 years  
EveLyn Merritt     7 years  
Scott D. MacArthur   7 years   
Ronald D. Howen       1 year  
Stephen Hedlund     1 year  
Bonnie Lam      1 year  
 

9. To what extent do consortium attorneys specialize in criminal and juvenile 
defense?   In public defense?   Is there a limit on the percentage of an 
attorney’s practice that can be consortium related?  

Richard Garbutt, Myron Gitnes, Robert Foltyn and Bonnie Lam specialize in 
juvenile defense.   All other contract attorneys specialize in criminal defense.    
 

10. How do you insure that new attorneys can become part of the consortium?    
A s our budget allows, we always encourage new attorneys to apply with the 
consortium.   In the past, we have posted openings with the Oregon law schools.  
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11. What materials and orientation are provided to new consortium members?    

KDS attempts to provide any new contract attorney with current publications, such 
as “A Practical Guide to Oregon Criminal Procedure & Practice” by Paul J. 
DeMuniz, and current criminal and vehicles codes.   KDS has a central library 
where criminal law forms, jury instructions, ethical opinions, etc. may be found.   
We strongly encourage all new attorneys to attend OCDLA seminars and CLEs.   
Also, mentoring by more experienced attorneys is very important.  
 

12. Is there a procedure for insuring that less experienced attorneys have access 
to more experienced attorneys when they need advice?   Do you have a 
formal mentoring system?   Please describe your system.  

KDS does not have a formal mentoring system.   However, our group of attorneys is 
small enough that if any newer attorney has a question, several attorneys are 
available for answer questions and give advice.   Every one of our attorneys is 
accessible by e-mail as is the administrator if questions need to be dealt with 
quickly.   See # 13 below, also.    
 

13. How are cases distributed among attorneys?   Do you have a process for 
assigning cases based on the seriousness and complexity of the case?   If so, 
how do attorneys progress from handling less serious and complex cases to 
handling more serious and complex cases?  

Attorneys handling criminal cases are assigned to certain courts.   The KDS case 
coordinator assigns cases at the initial arraignment based upon a random list of the 
assigned attorneys in each court.   The assigned court is announced at arraignment 
and an attorney is assigned.   The more complex Measure 11 cases are kept on a 
separate assignment list.   Again, we attempt to assign an attorney in the court they 
normally would be assigned to.   However, that is not always possible.   Each 
attorney who is Measure 11 qualified is assigned an equal number of cases per 
month.   Newer attorneys are assigned as co-counsel in two separate cases with two 
separate board members as mentors.   The new attorney will follow the case through 
trial, or negotiation with the more experienced attorney until the attorney and the 
board is confident the attorney is comfortable with the more complex cases.   
Attorneys handling juvenile cases are all highly qualified attorneys and are assigned 
in each of the four juvenile courts equally.  
 

14. How soon are attorneys notified of appointment to a case?   Do attorneys 
routinely meet with clients within the timeframes set forth in the contract with 
PDSC?  

Attorneys are notified of new appointments the same afternoon or the next day after 
arraignment.   For instance, if a bail hearing is scheduled for the day following 
arraignment, the KDS receptionist will notify by phone the new attorney of the 
hearing.   Otherwise, the paperwork advising the attorney of a new appointment is 
delivered to the attorney.   KDS has an attorney at arraignment time each day.   The 
assigned attorney will schedule an appointment with the client as soon as possible 
when the client calls for an appointment.  
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15. Does your system provide continuity of representation when possible?   If a 
client has been represented by a consortium member in the past are future 
cases involving that client generally assigned to the same attorney?  

If a client has been represented by one attorney in the past, we generally try to 
assign the same attorney to avoid conflicts.  
 

16. Does your organization have a standardized procedure for identifying conflicts 
or does each attorney or law firm have its own procedure?   When are conflict 
checks conducted?   How soon is a case reassigned after a conflict is 
identified?  

Our case coordinator uses a lap top computer every day at arraignment to check for 
conflicts at arraignment.   When the data is entered into our database, our 
receptionist/data entry clerk will check conflicts again at that time.   If the police 
report is available at the time of arraignment, our receptionist/data entry clerk will 
check the police report for witnesses and/or victims to check for conflicts, also.   I 
believe the individual law firms also check for conflicts at the time they receive 
police reports and information from the client.   If a case must be reassigned 
because of a conflict, it is sent back to the main KDS office with a memo to the new 
attorney outlining the conflict, setting out approaching court dates and informing 
the new attorney of important information.   The file will usually be reassigned 
within two working days from receipt at the KDS office.  
 

17. Do consortium members meet regularly as a group?   If so, how frequently?  
The consortium members usually meet quarterly to discuss current cases and 
policies in the criminal justice system.  
 

18. Is there a mechanism for regular communication among consortium members 
such as a newsletter, e-mail list, website, regular mailing?  

The KDS administrator will distribute any news or cases via e-mail.   Each KDS 
attorney has an e-mail address and current lists are made available to all attorneys.  
 

19. Is there a mechanism for sharing research or forms?  
Again, information is sent to the administrator who distributes the information via 
e-mail, or photocopies of information will be sent directly to each attorney.  
 

20. What system do you use to monitor the volume of cases assigned to each 
attorney or law firm?   How do you insure that attorneys are not handling too 
many cases?  

The KDS attorneys are assigned to only an agreed upon number of courts.   For 
each court, there is a list of attorneys to be used when cases are assigned which 
controls the number of cases.   Also, at the end of each month, cases are printed by 
attorney.   The KDS administrator keeps a total of cases assigned for each attorney 
to insure that no one is receiving too many cases.  
 

21. How do you insure that attorneys are providing quality representation?   Are 
there regular evaluations of attorneys?   If so, how and by whom are they 
performed?   Are there other mechanisms in place to insure that consortium 
attorneys are providing quality representation?  
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KDS contracts with attorneys whom they feel will provide quality representation of 
clients.   KDS does not evaluate the attorneys on a regular basis.   If there is a 
complaint or a question about representation presented by the courts, the DA, or 
other criminal justice agencies, KDS takes the steps to insure an investigation into 
the matter.  
 

22. How do you address problems of underperformance by attorneys?  
KDS brings the attorney to a board meeting and advises the attorney of complaint.   
The attorney is given the opportunity to give their side of the story.   The board 
addresses the problem and hopefully resolves it.  
 

23. Do you provide training or access to training for consortium lawyers?   Please 
describe.   Do you require a minimum number of criminal, juvenile or civil 
commitment law- or trial practice-related CLE credits per year.  

KDS does not provide training for our contract attorneys.   We require the same 
minimum of CLE credits as the Oregon State Bar.    We do encourage all of our 
attorneys to attend OCDLA seminars and CLEs.  
 

24. Are attorneys required to report disciplinary actions by the bar?   How many 
consortium attorneys have been disciplined by the bar?   What were the 
circumstances?  

No, attorneys are not required to report disciplinary actions by the bar at this time.   
However, this is an area where KDS will change its policy about reporting actions.   
Because of our small community, KDS is usually aware of any action taken.  
 

25. What is the consortium’s process for handling complaints from judges?   From 
clients?   From others?   Is there a designated contact person for complaints?   
Is that person’s identity generally known in the criminal and juvenile justice 
community?  

The KDS Board of Directors discusses and answers all complaints made by the 
judges and/or any other person in the justice community.   Clients usually make 
their complaints in writing to the court and if the Judge allows the attorney to 
withdraw, a new attorney is assigned at that time.   Richard Garbutt is our 
authorized representative and everyone in the justice community knows how to 
contact board members if needed.  
 

26. What steps have you taken to address issues related to cultural competence 
such as the need for interpreters, training regarding cultural biases, culturally 
appropriate staffing, awareness of immigration consequences?  

KDS uses the court interpreter for office appointments and any hearings or trials 
where a Spanish interpreter is needed.   Several of the individual offices have staff 
who speak Spanish to help with interpretation.   KDS attorneys   have attended 
Diversity Training   through our local courts which was especially geared with the 
Hispanic population and the tribe in mind.  
 

27. Do you have a system in place which allows clients to evaluate the quality of 
services received from consortium attorneys?  

No, we do not.  
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28. Are consortium attorneys and the administrator active participants in policy-

making bodies of your criminal and juvenile justice systems?  
KDS has a representative on the courthouse security committee and they have had a 
representative on the Local Public Safety Coordinating Council.   KDS attorneys 
also regularly attend bench-bar meetings.       
 

29. What are some of the things your consortium does especially well?   Please 
describe.  

KDS is especially proud of the fact that our assignment of attorneys is efficient and 
timely.   We believe that cases will be processed much more effectively if they get off 
on the right track from the beginning.   It is very frustrating for everyone involved if 
a conflict is discovered late in the case and it is necessary to reassign the case.   We 
are also proud of our organizational structure and management.   KDS tends to 
retain our attorneys over the long haul.   We have good continuity in the courts and 
deliver consistently good service.    
 

30. Are there any areas in which you think improvement is needed?   Please 
describe.  

KDS is currently working on a way to formalize complaints by judges, etc., 
concerning a contract attorney.   At the present, complaints are verbal only.   We 
will require complaints to be in writing so we may deal with them more efficiently.   
The Citizens Review Board is neglected because of conflicting court schedules.   We 
have instituted a plan to allow the attorneys to be represented at the CRB with 
credible information for the Board.   We are hoping that this will solve the problem 
of conflicting priorities.  
 
 



 

 

 

 

 

Appendix B 



        Appendix B 
 

PUBLIC DEFENSE SERVICES COMMISSION 
 

MEETING MINUTES 
 

September 14, 2005 Meeting of the Commission 
 

Klamath County Courthouse 
316 Main Street 

Klamath Falls, Oregon 
 

MEMBERS PRESENT:  Barnes Ellis, Chair 
Shaun McCrea  

  John Potter  
    Jim Brown 
    Mike Greenfield 
    Janet Stevens 
 
 
STAFF PRESENT:  Peter Ozanne 
    Kathryn Aylward 
  Ingrid Swenson 
 Peter Gartlan 
  Rebecca Duncan 
    
     
 
 
     
 

The meeting was called to order by the Chair at 11:00 a.m. 
 
Agenda Item No. 1           The Commission approved the minutes of its August 11, 2005 meeting. 
 
Agenda Item No. 2 Review of Klamath County’s Public Defense Delivery System 
 
  The Commission received comments and discussed the state of public defense 

services and the services delivery system in Klamath County with Presiding 
Circuit Court Judge Cameron Wogan, Circuit Court Judges , Rodger Isaacson, 
Roxanne Osborne, Marci Adkisson and Richard Rambo, District Attorney Ed 
Caleb, Denise Rowan from the Department of Human Services and Dick 
Garbutt from Klamath Defender Services. 

 
  In light of these comments and discussion, the Commission directed OPDS to 

revise its report and proposed Service Delivery Plan for Klamath County and 
submit a revised report and plan to the Commission at its next monthly meeting. 

 
Agenda Item No. 3 Qualification Standards for Court-Appointed Counsel 
 
  After discussing the details of the proposed Qualification Standards and 

considering a proposal by Jim Hennings to exempt public defenders offices from 
application of the standards, the Commission refused to amend the standards to 
exempt public defenders offices and directed OPDS to revise the Qualification 
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Standards and resubmit them for the Commission’s adoption at its next monthly 
meeting. 

 
 
 
Agenda Item No. 4 OPDS’s Monthly Status Report 
 
  In light of the time remaining, and because the Commission will be holding its 

Annual Retreat tomorrow, OPDS agreed to defer its Monthly Status Report until 
the Commission’s next meeting. 

 
 
   
  The meeting was adjourned at 4:15 p.m. 
 
 
     
 
 
  
 



 

 

 

Attachment 6 
 



PROPOSED PDSC AGENDA ITEMS FOR 2006 
 
 
Meeting Date   Agenda Items   Location 
 
 
February 9  ●  Progress Report on PDSC’s 2005-07     Salem 

    Strategic Plan 
   ●  Peter Ozanne’s Annual Review 
   ●  Progress Reports on Lane & Marion 
       Counties’ Service Delivery Plans 
   ●  Approve OPDS’s new Compensation 
       Plan and revised Payment Policies 
   ●  Review and Approve Revised 
       Qualification Standards for Public 
       Defense Attorneys 

  
March 9      [Cancel Meeting to Prepare for Service 
       Delivery Plans for Hood River & Gilliam 
       Counties and Statewide Juvenile Law 
       Practice] 
 
April 13  ●  Hold Hearing re. a Service Delivery  Hood River 
       Plan for Judicial District 7* 
   ●  Progress Report on Marion County’s 
       Service Delivery Plan 
   ●  Discussion of 2007 Legislative Concepts 
           and Strategies 
 
May 11  ●  Hold Hearing re. a Service Delivery Plan         ? 

    for Statewide Juvenile Law Practice 
   ●  Finalize the Service Delivery Plan for 
       Judicial District 7 
   ●  Discussion of 2007 Legislative Concepts 
           and Strategies 
 
June 16  ●  Hold Hearing re. a Service Delivery        Bend 

    Plan for Statewide Juvenile Practice       (OCDLA Meeting) 
   ●  Progress Report on Marion County’s 
       Service Delivery Plan 
   ●  Discussion of 2007 Legislative Concepts 
           and Strategies 
 

 
* Judicial District 7 includes Hood River, Wasco, Sherman, Gilliam and Wheeler        

Counties. 



 
July 13      [Cancel Meeting to Prepare for a  
       Service Delivery Plan for Clatsop County 
       and to Complete a Service Delivery Plan 
       for Statewide Juvenile Defense Practice] 
 
August 10  ●  Hold Hearing re. a Service Delivery     Astoria 

    Plan for Clatsop County 
●  Finalize the Service Delivery Plan for 
    Statewide Juvenile Law Practice 

   ●  Discussion of 2007 Legislative Concepts 
    and Strategies 

 
September 14      [Cancel meeting to Complete Service 
        Delivery Plan for Clatsop County and 
        to Prepare for a Service Delivery Plan  
        for Statewide Post-Conviction Relief 
        Practice] 
 
October 20            ●  Hold Hearing re. a Service Delivery   Welches 

    Plan re. Post-Conviction Relief      (OCDLA Meeting) 
●  Finalize 2007 Legislative Strategies 

       
November 9  ●  Finalize the Service Delivery Plan      Salem  
       for Post-Conviction Relief Practice  
   ●  Progress Report on Marion County’s 
       Service Delivery Plan 
 
December 14     [Cancel Meeting for the Holidays and 
       In Preparation for the 2007 Legislative 
       Session] 
 
NOTE: OPDS and the Quality Assurance Task Force plan to complete the 
following Site Visits in 2006: 
 
    Date     Site Visit Location 
 
January 18 – 20, 2006   Multnomah County (eight juvenile 

 contractors) 
 

March 15-17, 2006 Linn County (one criminal and one 
juvenile contractor) 

 
May 17-19, 2006 Multnomah County (six criminal 

contractors) 
 



July 19-21, 2006 Washington County (five criminal and  
 Juvenile contractors) 
 
September 20-22, 2006 Lincoln County (one criminal and 

juvenile contractor) 
 
December 6-8, 2006 Columbia County (one criminal and 

juvenile contractor) 
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