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AGENDA 

 
1. Action Item: Approval of the Minutes  Barnes Ellis 

of PDSC’s August 14. 2008 Meeting 
(Attachment 1) 

 
2. Action Item:  Approval of Minutes of  Barnes Ellis 

PDSC’s August 14, 2008 Retreat         
(Handout) 
 

3. Commission Discussion of Service   Barnes Ellis 
Delivery Plans for Grant/Harney,    Commissioners 
Baker and Malheur Counties   OPDS Staff 

     (Attachment 2, 3 and 4) 
 
4. Action Item:  Commission Discussion  Barnes Ellis 

of  Service Delivery  Plans for Jackson   Commissioners 
and Josephine Counties     OPDS Staff 
(Attachments 5 and 6)     

 
5. OPDS’s Monthly Report    OPDS’s Management 

       Team 
  Please note:  Lunch will be provided to Commissioners at 

12:00. 
 
The meeting location is accessible to persons with disabilities.  A 
request for an interpreter for the hearing impaired or for other 
accommodations for persons with disabilities should be made at 
least 48 hours before the meeting to Laura Weeks at (503) 378-3349. 
 
Next meeting:  The next meeting of the commission is scheduled for 
October 17, 2008 from 12:30 to 4:00 at the Resort at the Mountain in 
Welches, Oregon.  (This meeting will be held in conjunction with the 
annual OCDLA/OPDS Management Seminar.)  
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PUBLIC DEFENSE SERVICES COMMISSION 
 

MEETING MINUTES 
 

Thursday, August 14, 2008 
9:00 a.m. to 1:00 p.m. 

Swan Room 
           Geyser Grand Hotel 

1996 Main St 
Baker City, OR 97814 

 
MEMBERS PRESENT:  Barnes Ellis  

Shaun McCrea 
    Peter Ozanne 

John Potter 
Janet Stevens 

    Hon. Elizabeth Welch 
    Chief Justice Paul De Muniz 
 
STAFF PRESENT:  Ingrid Swenson 
    Kathryn Aylward 
    Becky Duncan 
    Paul Levy 
    Billy Strehlow 
    Amy Jackson     
     
 
 
   [Meeting was called to order at 9:00 a.m.] 
 
Agenda Item No. 1 Introduction of New Commission Member:  Peter Ozanne. 
 
  Chair Ellis welcomed Peter Ozanne to service on the Commission. 
 
Agenda Item No. 2 Approval of the Minutes of PDSC’s June 12, 2008 Meeting. 
 
  MOTION:  Shaun McCrea moved to approve the minutes; Janet Stevens seconded the 

motion; hearing no objection, the motion carried:  VOTE 6-0 
 
Agenda Item No. 3 Approval of the Minutes of PDSC’s July 2, 2008 Meeting. 
 
  MOTION:  Shaun McCrea moved to approve the minutes; John Potter seconded the motion; 

hearing no objection, the motion carried:  VOTE 6-0. 
 
Agenda Item No. 4 Presentations on Public Defense Delivery in Baker, Malheur, Grant and Harney 

Counties  
 

Chair Ellis opened the meeting by noting that the needs of each geographic region of the state 
are different and that the Commission welcomed comments and recommendations that would 
assist it in identifying a service delivery plan that met the needs of the local justice systems. 
 
Circuit Court Judge William Cramer (Judicial Distrcit 24) provided written testimony  
(Exhibit A).  He said that the circumstances faced by public defense providers in Eastern 
Oregon are unique.  Currently he believes that although public defense attorneys are 
overworked and stretched thin, indigent clients are receiving adequate representation in Grant 



and Harney Counties.  Having only one primary contractor and one conflict contractor in each 
county creates scheduling issues for the court.  Also the court is unable to use the pro temp 
time to which it is entitled because there are not enough attorneys to appear in two courtrooms 
at the same time.  Both counties would be better served if there were more local attorneys 
available to handle conflicts and to take over when the current providers retire, in 
approximately five years.  There is no current pool from which to draw additional attorneys.  
He recommended that PDSC work with current contractors to allow them to hire associate 
attorneys who would be able to take cases now and be in a position to replace retiring 
attorneys in the future.  He agreed that there would be a benefit to having an additional local 
office to handle conflict cases.  Attorneys now have to travel a hundred miles or more to 
cover conflicts in the district.  The court has been trying to get attorneys appointed for both 
parents and children at shelter hearings.  That would be possible in more cases if there were 
more local attorneys.  Attorneys are willing to come to Eastern Oregon to practice.  The 
district attorney’s office has been able to attract them because it provides better compensation 
than the defense does.  In order to attract attorneys to defense practice in eastern Oregon 
adequate compensation would be necessary.  If a law firm could count on a reliable income 
over an extended period of time it would be in a better position to hire one or more associates.  
Payment to contractors based solely on caseload causes a significant fluctuation in income 
from month to month.  Of the possible approaches identified by the Commission in 2003, 
subsidizing firms that are willing to bring in additional attorneys appears to be the best.   
 
Commissioner Welch inquired whether technological solutions are being evaluated.  Judge 
Cramer noted that video appearances are sometimes possible.  They can be used effectively 
only when the attorney and client have been able to meet and confer before the hearing. 
 
Gary Kiyuna, a member and the administrator of the Baker County Consortium, said video 
equipment could be installed in a law office for the cost of approximately $3,000 which 
would allow the attorney to appear in court or confer with clients in prison by means of an in-
office video system.   The circumstances in some cases require that the attorney be in the 
same location as the client.   
 
He said there are four members of the consortium, all of whom are sole practitioners.  Many 
new attorneys have significant educational loans but are ineligible, as consortium members, to 
benefit from many of the existing loan repayment, loan forgiveness provisions. 
 
Gordon Mallon testified that his firm had lost a shareholder because of inadequate income.  
Both he and the other remaining shareholder expect to retire in approximately six to seven 
years which would leave one public defense provider in Judicial District 24.  It would be 
difficult to start a new law office in the area in view of the limited caseload and there are not a 
sufficient number of conflict cases to make it necessary to open a new office.  His 
recommendation to the Commission would be that it provide sufficient compensation to 
existing offices to permit them to hire an additional person or persons.  In the most recent 
contract negotiations he proposed that PDSC pay a flat amount for public defense cases, 
regardless of the number of cases.  Payment according to the number of cases per month 
makes the income vary significantly from month to month.  The costs of operating an office 
are fixed costs and cannot be adjusted in accordance with a fluctuating caseload.  A number of 
eastern Oregon providers have reported that case-based funding has not worked well for them 
either.  His firm’s proposal was not accepted because the Commission had not approved a flat 
rate system.  The Mallon and Lamborn firm is not currently seeking to add any attorneys.  It 
had sought to do so for approximately eight months but could not attract an associate with the 
salary it could offer.  
 
Dan Cronin testified that he is currently a sole practitioner who handles public defense cases 
principally in Baker County.  He has practiced law in the area for twenty-seven years.  Over 
that period of time he has seen an erosion of the services provided to public defense clients.  
There should be at least three providers in each county.  It would be financially impossible for 
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him to hire another attorney in his office.  Attorneys have to handle civil cases in order to be 
able to hire associates.  That means that they cannot specialize in criminal law.  Despite his 
deep commitment to public defense he plans to take fewer and fewer public defense cases in 
the future. 
 
Matt Shirtcliff, the Baker County District Attorney, said that public defense attorneys in the 
area do good work.  The court, the district attorney’s office and the public defense attorneys 
all work hard and they all get along with each other.  They meet together to resolve any issues 
relating to the operation of the criminal and juvenile court systems.   Defense attorneys do 
better work if they can focus on criminal cases.  His office is able to recruit new lawyers who 
spend a couple of years there before moving on.  He would prefer to keep them longer but he 
and other district attorneys offices are not able to pay a high enough salary.  His office has a 
strong relationship with the Department of Justice.  He can get help on research issues and on 
some types of cases.  The state benefits from good representation for defendants.  It would be 
good for defense attorneys to be able to specialize.  They do better work if they handle only 
criminal cases and this benefits the attorneys, the clients and the system.  In Baker County the 
district attorney’s office files most misdemeanors in the county justice court, excluding 
domestic violence and DUII cases.  He tries to use the courts efficiently.  Diversion eligible 
cases and non-chronic offender cases are offered early disposition treatment in the justice 
court.  Ideally, however, there would be two courts of record in the county.  His office has one 
fewer deputy than usual and as a result they currently have a backlog of cases.  In Baker 
County, all cases are filed, even “bad check” cases, which are not prosecuted in some 
jurisdictions. 
 
Judge Burdette Pratt testified that the attorneys in Malheur County and in the other eastern 
Oregon counties do good work under the circumstances.  Attorneys must travel significant 
distances and, in Malheur County, there is the added challenge of handling a significant 
number of cases arising within the Snake River Correctional Institution.  It takes time for 
attorneys to get into the prison to see their clients, especially if the client is in administrative 
segregation.  Often the witnesses are also incarcerated.  Prison cases go to trial more often 
than other cases.  Attorneys have to handle too many cases in order to make it feasible for 
them to take public defense cases.  Attorneys are constantly scrambling from one case to 
another without being able to spend the time they would like, and need, to on these cases.  
The best solution is to increase compensation. 
 
Dennis Byer testified that, although he has been an investigator with the Coughlin, 
Leuenberger & Moon firm in Baker City for ten years, he only recently investigated some 
public defense cases.  He has found the OPDS staff to be helpful in answering his questions.    
He charges $90 per hour for private cases and is paid $28 per hour on public defense cases.  
Most investigators charge between $65 and $75 per hour in private cases. 
 
Mark Rader, a shareholder in the Rader, Stoddard and Perez firm, testified that his firm is the 
primary public defense contractor in Malheur County where he has practiced since 1988.  The 
firm has two associates who were hired directly out of law school.  Both of them live in Idaho 
as do two of the shareholders in the firm.  For each of them it is an hour’s drive each way 
between home and the office. He worries that his associates will decide to practice in Idaho 
where the counties pay a higher hourly rate than PDSC does.  Unlike Gordon Mallon’s 
experience in Grant and Harney Counties, the caseload in Malheur County does not fluctuate 
dramatically.  He suggested that the Commission consider assisting public defense providers 
in two ways:  with the cost of health care coverage for employees and with educational loan 
repayment assistance for attorneys.  Mr. Rader said that cases arising in the prison are 
significantly more time consuming than other cases.  The Malheur County District Attorney 
prosecutes all prison felonies in the circuit court.  The prison handles only misdemeanor 
matters internally.  The additional time it takes to represent imprisoned clients may affect the 
relationship with the client and result in more bar complaints and post conviction relief 
petitions.  Responding to these allegations in turn consumes even more of the attorney’s time.  
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In order to meet with imprisoned clients it generally takes an hour to get from his office into 
the area where the interview occurs.  If takes approximately an hour to get out of the prison 
and back to the office once the interview has occurred.   Witnesses are often inmates as well 
so it requires a similar amount of time to meet with them if they are in the same institution.  
Very often, however witness inmates are moved to prisons in other parts of the state.  
Prisoners also receive a lot of advice from other prisoners which is contrary to the advice 
from their attorneys.  More of the attorney’s time is required to counter the advice received  
from others.  Currently, Rader Stoddard and Perez is receiving a higher rate for prison cases 
but a much higher rate is needed. 
 
Paul Lipscomb said that in Marion County the most serious cases are prosecuted in circuit 
court but most cases are handled within the institution.  Marion County attorneys also report 
that prison cases require more time. 
 
Krishelle Hampton, a member of the Baker County Consortium, testified that she opened her 
own law practice in Baker City immediately after graduating from law school.  Another local 
attorney, Bob Whitnah, provided office space for her without charge and he and the other 
lawyers in town were willing to mentor her.  She would like to be able to afford better legal 
research tools and insurance for her staff.  She spends more than 50% of her time on public 
defense cases but receives less than 30% of her income from those cases.  In juvenile cases 
she attends team meetings with her clients and in DUII cases she appears at DMV hearings on 
her client’s behalf.  She loves doing public defense work but may not be able to afford it in 
the future.  If PDSC could help with employee benefits it might be more feasible.  Last month 
her income from public defense cases was $1,903.  Insurance coverage for her employee 
would have cost her $700.  She knows other young attorneys who would be interested in 
practicing in eastern Oregon if the conditions were right.  She does not believe that PDSC 
should have a policy against paying twice in conflict cases.  It is an inappropriate incentive for 
lawyers to remain on cases in which they have an ethical obligation to withdraw.  Mr. Cronin 
agreed with Ms. Hampton on this issue and said that the attorney who withdraws should at 
least get paid some compensation.  Ken Bardizian, another member of the Baker County 
Consortium, said that in Baker County conflicts are not often identified early in the case 
because discovery is not provided until after an indictment has issued.  The attorney can’t 
wait until then to begin work on the case.  In addition, in some cases the district attorney 
doesn’t identify some witnesses until just before the trial date.  Both Mr. Whitnah and Mr. 
Bardizian indicated that they had not been free to bargain for the contract terms they wanted 
because there were attorneys from another county who would have used the opportunity to 
contract for Baker County cases.  Mr. Bardizian contracted with PDSC to handle Measure 11 
cases on an hourly basis because he can bill for the actual number of hours each case required. 
 
Bob Whitnah said he grew up in Baker City.  He started practice at District Attorney Matt 
Shirtcliff’s office in 2001.  After four and a half years in that office he opened his own 
practice and began handling public defense cases.  He likes doing these cases but the 
compensation is a significant issue.  If better legal research tools were available to the defense 
they could be more efficient.  In the district attorney’s office he had approximately 150 open 
cases at a time.  For the defense the caseload has to be a lot smaller because they don’t have 
the same advantages and tools that the state has.   The search and seizure manual prepared by 
Department of Justice attorneys is well organized and thorough.  Defense publications are 
prepared by volunteers and are not as thorough as the state’s material.  OPDS Appellate 
Division attorneys provide information in response to questions forwarded to them.  Mr. 
Whitnah would like the Commission to assist attorneys in accessing better legal research tools 
and in finding a way to make health insurance affordable.  If compensation is not increased he 
may not be able to afford to do public defense cases any longer. 
 
Commissioner Potter said that the Oregon Criminal Defense Lawyers Association had 
explored the possibility of insurance pooling for members in the past and at that time found 
that it was not feasible but that it might be appropriate to look into it again in the future. 
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Chris Zuercher, an associate of Coughlin, Leuenberger and Moon was a deputy district 
attorney in the county before going into private practice.  He likes doing public defense work 
and finds that he spends a higher percentage of his time on these cases than on his private 
cases.  Mr. Moon has always had a commitment to criminal defense which he sees as a kind 
of community service.  Now would be the best time to start bringing in new lawyers to 
replace the older attorneys as they leave practice over the next several years. 
 
Commissioner Ozanne suggested that the Commission contract with a retired or semi-retired 
public defense administrator to compile data from other jurisdictions relating to provision of 
services in rural or underserved areas of those states.    

 
Agenda Item No. 7 Budget Update 
 
  Kathryn Aylward commented briefly on the contract negotiations that had occurred in Baker 

County prior to the Commission’s approval of the current contracts with the Baker County 
Consortium and with attorney Dan Cronin.   

 
  She then reviewed the 2009-11 PDSC budget documents. 
 
  MOTION:  Shaun McCrea moved to adjourn the meeting, Hon. Elizabeth Welch seconded 

the motion; hearing no objection, the motion carried:  VOTE 6-0. 
 
 
 
  
 
 
 
 
 
 
 
 
 
  
 
 



 

 

 

 

 

Exhibit A



Ingrid: 
  
    I am sorry that I cannot be present at the meeting in Baker City.  I had planned to be 
there but learned I have been appointed to a case in which another attorney had to 
withdraw, leaving me to cover a court hearing that had been set for the morning and 
cannot be changed.  The morning hearing, coupled with a full afternoon schedule makes 
it impossible to attend. 
  
    Please feel free to review this email and, if you deem it to be of value, share it with 
members of the commission.   
  
    I would like to say that I have given some thought to what I might have said at the 
meeting and come to the following brief observations: 
  
    1) Most issues relating to indigent representation are probably the same, whether in 
Malheur County or Multnomah County.  I am certain your efforts at reaching                                            
out to providers has made you more aware than most of those concerns (primarily fiscal), 
so I will not repeat what I think you may have heard many times before; 
  
    2) Over the past several years I have seen what seems to be an increasingly 
burdensome march by the courts and DA's to shift the cost of doing business onto defense 
counsel.  This can be things that are seemingly small (yet cumulatively significant in time 
and cost) such as the court's decision to no longer providing OJIN reports with the notice                                
of appointment and no longer providing hardcopies of judgments; to significantly 
increasing the numbers and types of cases at which attorneys must appear; to requiring                             
formal filings and/or motions with orders and affidavits with nearly every kind of request 
from the court (as opposed to a phone call, or even an informal letter); to mandating                     
personal appearance at settlement conferences, and so forth; 
  
    3) Dramatically increased cost of contacting witnesses and clients.  This does not just 
include the fact that many clients are telephonically long distance (due to our proximity 
to the Idaho state line), but also because virtually everything is farther away than in urban 
areas.  For example:  It is a near one-hour/40 mile trek (round-trip) to the nearest office 
supply store (paper, pencils, paper, etc....) and the same distance every time we need 
something copied.  We do not have any form of mass/public-transit in the entire county 
which further adds to the cost of business.   
  
    4) Malheur County has historically had among the very highest percentage of cases 
that go to trial. 
  
    5) While this may not be a matter unique to Malheur County (and I believe the court 
tries to accommodate our CRB schedule when possible), Citizen Review Board hearings 
are to be scheduled the same day of the month, all year.  Several times a year (2-3) the 
hearings are either changed at the last minute, or an extra day is added to accommodate                             
additional cases.  This means that approval from the court must be obtained in order to 
set-over those conflicting court hearings (after assessing each case, contacting each client                 



and filing the appropriate motions) -- followed by again chasing down the clients and 
anyone else associated with the court matter to seek their input and/or notify them of                         
the potential/ordered change -- or our CRB client must go unrepresented at a hearing that 
could have devastating impact upon their family.  Some changes cannot be avoided, but 
perhaps a CRB rule change mandating hearing dates be fixed 14-21 days prior to its 
occurrence could fix the problem.   
  
    6) I have concerns that some may not have a clear perception of the increased work 
that comes from nearly every prison case.  First of all, when assigned a prison case one 
must remember the obvious:  the client cannot come to the office to meet with us.  This 
means we must go to him.  That trip adds approximately two hours to each visit because                        
of the time it takes to drive to/from the prison and the time it takes to pass through 
security, get into the visiting section and wait for the inmate to arrive.  If the client is in                        
special housing, the time is longer.  There is also a burden on the office staff because of 
the necessary rules that must be followed in making the appointment. It is not unusual to                
make multiple trips to the prison in the course of representing a client on a single charge 
(I would say it is rather uncommon to make only a single visit). 
  
        Understand also that inmates are serving longer and longer sentences.  This gives 
them little incentive to negotiate or agree to anything that might be perceived as 
cooperating with the state -- even if in the end it benefits them.  As a result, most lawyers 
will say they end up in trial far more often when representing inmates than they do with 
other clients. 
  
         Another burden with respect to prison inmates comes from their increased agitation 
and demands upon attorney and staff time.  Unlike other clients who often have a job and                 
family to soften their outlook and provide positive distraction from the worries of the 
case, inmates have nothing but time and built-in mistrust of the system -- which includes                 
their court appointed attorney.  For many, even unlimited resources will not measurably 
improve their belief that we are part of the enemy, which leads to the final issue                             
relating to inmate representation: 
  
         While nobody likes to think about bar complaints (and most of us don't have an 
excessive amount given the circumstances and nature of the work), I do not recall having 
any that did not come from a DOC inmate.  All were dismissed, but only after 
considerable work.  This is in part because most complaints generally come long after the 
work is completed.  When that happens (actually, in every complaint), it is necessary to 
review every aspect of the case in minute detail.  Then, one must write a detailed letter to 
the bar, hoping nothing of significance will be omitted.  Following that painstaking effort, 
one can look forward to several supplemental letters, appeals and maybe even a PCR or                     
malpractice suit.  Thankfully, this is not the norm, but even a few are so time consuming 
they wreak havoc on one's practice and reduce whatever profit might have been made                 
in many cases.  
  



        I suggest some thought be given to treating prison cases as a separate category with 
its own value, considering the general increased workload (now and later) that comes 
with representing DOC inmates, the type of crime charged and the distance to the prison. 
  
        Finally, I would be remiss if I didn't say that I believe OPDS has taken great strides 
in improving the quality of service to those we represent and in doing what is possible to 
help those of us providing services.  The positives far outweigh the negatives and the last 
thing I want is to leave the impression that I am unhappy or that anyone has failed to do 
their best, given the tools provided.  Your staff has ALWAYS been courteous, attentive, 
responsive, and supportive.  I do not know anyone at OPDS that I do not count as a 
friend.  Similarly, the courts are also trying to help in ways they find possible.  My 
observations are simply that:  observations.  My notes are merely meant to help recognize 
those differences that I see as significant and that might warrant attention by the 
commission. 
  
Again, I am sorry that I could not attend your meeting, particularly after so many have 
made such an effort to visit this side of the state and to listen to our thoughts. 
  
Very best wishes, 
  
David R. Carlson 
Attorney at Law 
449 Washington Street, East 
Vale, Oregon  97918 
541.473.3351 (Voice) 
541.473.3352 (Facsimile) 
Carlsonlaw@fmtc.com 
 



PUBLIC DEFENSE SERVICES COMMISSION 
 

UNOFFICIAL EDITED TRANSCRIPT 
 

Thursday, August 14, 2008 
9:00 a.m. to 1:00 p.m. 

Swan Room 
           Geyser Grand Hotel 

1996 Main St 
Baker City, OR 97814 

 
MEMBERS PRESENT:  Barnes Ellis  

Shaun McCrea 
    Peter Ozanne 

John Potter 
Janet Stevens 

    Hon. Elizabeth Welch 
    Chief Justice Paul De Muniz 
 
STAFF PRESENT:  Ingrid Swenson 
    Kathryn Aylward 
    Becky Duncan 
    Paul Levy 
    Billy Strehlow 
    Amy Jackson     
     
 
 
   [Meeting was called in order at 9:00 a.m.] [tape was not started] 
 
Agenda Item No. 1 Introduction of New Commission Member:  Peter Ozanne. 
 
 Chair Ellis I would like to acknowledge the presence of Peter Ozanne.  Welcome back.  Peter has 

recently taken up the position of Deputy Chief Operating Officer for Multnomah County. 
 
 P. Ozanne I appreciate the opportunity to serve.  It’s nice to see familiar faces again.  It’ll be different for 

me being on this side of the table. 
 
Agenda Item No. 2 Approval of the Minutes of PDSC’s June 12, 2008 Meeting. 
 
 Chair Ellis Are there any corrections or changes to the minutes of PDSC’s June 12, 2008 meeting? 
  MOTION:  Shaun McCrea moved to approve the minutes; Janet Stevens seconded the 

motion; hearing no objection, the motion carried:  VOTE 6-0 
 
Agenda Item No. 3 Approval of the Minutes of PDSC’s July 2, 2008 Meeting. 
 
 Chair Ellis Are there any corrections or changes to the minutes of the telephone meeting on July 2, 2008? 
  MOTION:  Shaun McCrea moved to approve the minutes; John Potter seconded the motion; 

hearing no objection, the motion carried:  VOTE 6-0. 
 
Agenda Item No. 4 Presentations on Public Defense Delivery in Baker, Malheur, Grant and Harney 

Counties 
  
 Chair Ellis We are pleased to be here in Baker City.  We like to go where the action is.  We’re here to 

listen.  Not every community has to be like every other community.  This is a large 



geographic area so we welcome your comments.  We are not here just to hear praise.  If you 
have got constructive suggestions we want to hear that.  It is a good opportunity to kind of 
dialogue a little bit and make sure that what we are doing, in terms of trying to provide the 
support for defense services here, is working, that communications are working well, the 
qualities of the service are appropriate and really respond to any concerns that those of you in 
the system here want to share with us.   We do have several – I’ll call them “witnesses” or 
“presenters” - people from the area that have asked to speak and we look forward to that.  Part 
of what we have tried to do in these regional meetings is to get input not just from providers, 
but  from the courts, from the prosecution side, the law enforcement side, from the victim’s 
side, from all of the different components.  One thing I think we have learned is it is a system.  
It has a lot of moving parts and we can’t do our job without relating well to others in the 
system.  I think working together has been a whole lot better than the days when there used to 
be a lot of tension between elements in the system.  So with that, Judge Cramer, I believe you 
are the first prospect.  We look forward to hearing from you. 

 
2:13 Hon. Bill Cramer Well, good morning Chairman Ellis, Chief Justice De Muniz and members of the Committee.  

I did prepare some written materials and you may have those.  I do need to immediately make 
a correction.  The heading on the materials refers to the Circuit Court Judges Association.  
That is because I have been preparing other materials on behalf of that organization.  I am not 
here on behalf of the circuit court judges and I need to make that clear.  I am here as presiding 
judge for Grant and Harney counties.  My name is Bill Cramer as I indicated.  I want to 
sincerely thank each of you for your willingness to serve on this commission and for allowing 
me to appear before you.  I recognize it is a difficult and ongoing task to educate the public 
and the legislative branch of the constitutional need to provide adequate legal representation 
for those facing state initiated proceedings, and who are indigent.  Since preparing the initial 
draft of my remarks, I received Ingrid Swenson’s draft report to the commission and it ably 
addresses my concerns.  Quite frankly, it is clear to me that you are aware of the unique 
circumstances that I think we face in Eastern Oregon.  I almost hesitate to take too much time 
to go into those but let me just express real briefly some of my concerns.  At present, those 
who are indigent and needing legal counsel, I think, are receiving adequate counsel and 
representation in my two counties.  There are primarily two contractors.  Markku Sario is the 
primary contractor in Grant County and first conflict provider in Harney County.  Mallon and 
Lamborn provide just the reverse between Harney and Grant, primarily John Lamborn.  I do 
note that Gordon Mallon is actually present today.  Additional coverage is provided by 
attorneys traveling over 100 miles, usually for cases that need additional attorneys.  Those 
generally come up in either multiple co-defendant cases - or the juvenile dependency cases is 
really where those arise.  However, I do want to say that having one primary attorney in each 
county does create scheduling issues.  Attorneys need to take vacations and in these particular 
law firms the attorneys do take civil cases.  That creates jurisdictional conflicts and where it 
really arises is when there is need for immediate hearings such as shelter care hearings or 
release revocations, somebody has been taken back into custody, and if somebody is on 
vacation and there is no backup, and there generally isn’t, then it just creates difficulties in 
trying to schedule around that.  I believe our two counties would be better served if we had 
more local attorneys who would be interested in doing legal defense.   I am very concerned 
that in a five year period  Mr. Lamborn and Mr. Sario may decide to retire.  Mr. Sario, I think 
I can say, is about 60.  I don’t know how much longer he is going to continue to provide 
services.  I don’t see anybody coming in behind to backfill or to take on the contract.  In John 
Day, Canyon City, and in Burns, the law firms as a whole have shrunk in size.  There are not 
even the civil law firms that were there.  There is just not a pool to draw from.  I suggest that 
working with the current contractors and providing a way for them to hire somebody who can 
come in and work with them and provide services now, but who would also be there to take 
over the contract in time is about the only way I see …. 

 
7:17 Chair Ellis Do you have any thoughts how we could help attract younger lawyers to the area that would 

be interested in the work? 
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7:26 Hon. Bill Cramer Well, obviously compensation is always an issue, adequate compensation, and I think 
everyone is going to be talking about that and that is certainly a major part of my remarks that 
I don’t think you need me to read to you.  I do think it would help the law firms if they could 
count on a flow of funds that they know is going to be consistent over an extended period of 
time.  Right now I think it is a two-year contract that is normally signed.  To really bring 
somebody in I think they need a more assured funding source.  What I am thinking is I realize 
the same contractors have been able to renew their contracts over the long-term, but it is really 
based upon the number of cases.  In our local jurisdiction, Chairman Ellis, cases can fluctuate 
15 percent.  If you are always paying on the number of cases one year it is a feast and the next 
year it is a famine.  It is hard to hire somebody and pay them an ongoing wage each year, if 
one year you have enough money to do so and the next you don’t.  I just see that at some 
point locally they are going to need to be able to count on a contract for four or five years to 
get somebody into the community and to get them established.  Hopefully, they will be able to 
develop a more general practice at the same time.   

 
9:09 Chair Ellis It is a little hard for us to think of committing on a contractual basis that far out. 
 
9:14 Hon. Bill Cramer I know.  Especially with the legislative issues, I understand. 
 
9:22 Chair Ellis I don’t think we have a history of arbitrarily terminating people. 
 
9:29 Hon. Bill Cramer Here is what I am thinking and I am going back to when, Chairman Ellis, when I was a 

contractor.   We just did it on the number of cases and it went up and down.  To hire 
somebody and if you are going to pay them $40,000 or whatever..... 

 
9:49 Chair Ellis You take the fixed risk and the fluctuation is in there. 
 
9:51 Hon. Bill Cramer Right.  You need to know the money is going to be there to pay that salary.  The way it was 

done in the past was if the caseload went down, you are still paying your associate and it is 
you who take the financial hit so to speak.  I am not sure with the level of compensation and 
the amount of work involved that people in Mr. Sario’s position or Mr. Mallon’s position 
would be able to stand that financial hit.  

 
10:32 J. Stevens In terms of hiring new attorneys, young attorneys, is it just money that keeps them from doing 

that?  Or is it a reluctance to live in Burns or Canyon City of someplace? 
 
10:49 Hon. Bill Cramer I am sure there are those who would be reluctant to live in a rural area.  I am astounded by the 

number of people who really want to get to a rural area if they can afford to make it work.  I 
think there are plenty of candidates out there or attorneys who would come.  We have 
certainly seen it with doctors.  You would think that it would be difficult to attract those types 
of professionals to the smaller areas, but there are those that want to come just for the 
recreation and rural aspect.  I think there are attorneys out there that would do that.  District 
attorney offices have always been able to hire people and generally paying a lower salary than 
they would get in a more urban area. 

 
11:34 Chair Ellis Why does that work for them and not for the defense? 
 
11:40 Hon. Bill Cramer I think it is the compensation.  I think they are paying more than what the indigent defense 

providers were paying.  I really think, and I don’t want to speak – Mr. Mallon is here and he 
can speak for himself, but I don’t think the contract amount really allows for hiring an 
associate and  paying for them to do the work. 

 
12:14 Chair Ellis So I think I am hearing you say that if we could maybe shift some of the risk of the 

fluctuation away from the provider and more to the agency, that might make this system work 
better. 
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12:29 Hon. Bill Cramer I think so.  I do want to be up front with you, Chairman Ellis and members of the committee.  
I really haven’t talked with Mr. Mallon about this and I really haven’t talked with Mr. Sario.  I 
just see they don’t have associates …. 

 
12:45 Chair Ellis So we are here planning Gordon’s retirement? 
 
12:47 Hon. Bill Cramer That is right.  I don’t see who is going to come in behind them at this point.  I think there is a 

five-year window and suddenly I don’t know who is going to be doing the indigent defense.  
Again, I don’t think it is cost effective to have people travel.  One of our main providers in 
dependency cases in Harney County is Jim Spindor who travels from Klamath Falls.  That is 
180 miles or so from Burns. 

 
13:27 J. Stevens Can’t you find someone in Bend? 
 
13:29 Hon. Bill Cramer Well, we had an individual who was willing to come from Bend, but without naming names, 

that particular individual hasn’t proved to be satisfactory so we are moving away from him.  
We have tried to draw people from Prineville and there was a time when individuals from 
Prineville were coming over a regular basis.  They are busy enough where they are and 
because of the travel, I think they feel they do better by not coming over.  Any assistance that 
we can get from indigent defense we are always willing to take as far as who is willing to 
come over and who is qualified.  We are scrambling sometimes and I do want to commend 
the defense bar.  When they know we are really struggling they don’t necessarily want to 
come to Burns, but they will come to Burns or John Day because they know we need an 
attorney on the case.  That is pretty piecemeal and I don’t think it always results in as timely 
representation, I guess is how I would say it, for those that need representation. 

 
14:43 Chair Ellis In the draft report at page 16 there are listed about five thoughts as to how to address this 

problem.  It is in the next to the last paragraph.  One you mentioned is offering longer 
contracts.  I can see a variation on that of offering some kind of subsidy to existing 
contractors who are willing to bring in a presumably younger provider who would get the 
benefit of the training while the older providers are active and be available later.  Another is 
to supplement the caseloads.  Here it is suggested with appellate work which can be done 
from remote locations.  You have to have the right person to do this but that would be one 
possibility.  The other is a focus on law school recruitment and specialized apprentice training 
for lawyers that might be willing to locate in a low population area.  Then the last was maybe 
some special assistance on capital needs.  Any reaction to any of those suggestions? 

 
16:15 Hon. Bill Cramer I think they are all great ideas.  I don’t know which one would work the best.  I think possibly 

the one where there is some subsidy for those firms that are willing to bring somebody in with 
the goal that that person would become invested in the community.  That would be the 
understanding.  I think that might help attract attorneys into eastern Oregon. 

 
16:47 Chair Ellis We have seen this in other areas of the state.  Coos/Curry is an example that comes to mind.  

They have some of the same problems. It is a lower population area.  It is out of the big city 
mode.  It is a problem that we recognize and we are looking for ways to help because we do 
see this coming. 

 
17:18 Hon. Bill Cramer Again, I do think you are aware of the issue, and once I got Ms. Swenson’s report it was clear 

that you have been dealing with the issue.    One of the concerns in my area is just, as I have 
said, law firms in general have shrunk.  It seems the legal work is going to be a more regional 
type of practice.  Most of the law firms are sole practitioners now.  When I was practicing just 
15 years ago we had three or four attorneys in our firm.  That is Mallon and Lamborn now.  
They are the successor and they are down to two, but everything is sole practitioners just 
about in our area.  That just makes it very difficult to do that but I think some sort of subsidy 
would be ideal.  That might encourage Mr. Mallon and Mr. Sario to hire people.  They have 
tried in the past. 
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18:17 Chair Ellis We had a meeting in Hood River about a year and a half ago, maybe two years ago, and we 

ended up kind of negotiating with Jack Morris, who his successor would be.  It is an issue that 
is out there and it is not self-evident how to respond to that. 

 
18:39 Hon. Bill Cramer I want to thank the Commission.  I know this is hard work.  My opening statement was I 

realize it is difficult to educate the public, and the legislature, and just deal with all these 
issues.  I think the Commission is working hard and I appreciate it. 

 
19:00 Chair Ellis I don’t want to get into names or specifics but I do note there was dissatisfaction from some 

source about an out-of-district attorney that has been taking overload.  I am sure staff is aware 
of whoever is concerned there. 

 
19:20 Hon. Bill Cramer I do believe I am aware of that particular attorney.  Originally, he was one who was pretty 

well thought of by the group that he was serving, but there have been some personal issues, I 
think, that have occurred in his life and his work has been unsatisfactory.  We are no longer 
assigning cases to him.  I will say that he is finishing up a couple of cases in which he had 
been representing the parent in a dependency case over the long-term. 

 
19:56 Chair Ellis Do you feel comfortable that you know how to reach the right people at OPDS and express 

concerns like that? 
 
20:05 Hon. Bill Cramer Yes. 
 
20:12 Chair Ellis Any questions or comments? 
 
20:17 Hon. Elizabeth 
          Welch I am curious, Judge Cramer, are there members of the Commission or staff  who are keeping 

their eye on technology concepts that might make it a little bit less harrowing for lawyers 
practicing in these circumstances.  Is there attention being given, do you know, to what is 
done in Kentucky or somewhere else maybe that would provide us an example.  I am not a 
good technology person but are there ideas that would  make it easier for people to participate 
and not be present at hearings?  Do you feel like there might be more things possible if there 
were more equipment, or more technology, or different technology? 

 
21:15 Hon. Bill Cramer Well, Commissioner Welch, I do know that in our area right now if an attorney only has a 

single appearance or a couple of appearances, they can either appear by phone.  In our 
particular district, because we have video in both courtrooms and because of the limited 
number of attorneys, we can only have court going in one courtroom at one time,  I have had 
attorneys go to the courtroom, for example, in Harney County, and call in by video to appear 
for a hearing in Grant County.  We do try to take advantage of those types of technology that 
we have.  Part of my problem … 

 
22:16 G. Kiyuna I might be able to give a little input on that issue, Commissioner Welch.  I had a conversation 

with Judge Baxter with regard to the possibility of having video link appearances.  The price 
isn’t that bad.  We could get set up, have a video link terminal in our office, and appear 
virtually in any court in the state.  For about $3,000 you would have a screen about this 
[indicating] big with a little camera on it.  We could appear, for example, in Judge Cramer’s 
court or in the Baker Circuit Court, potentially even in one of the prisons.   

 
23:23 Hon. Bill Cramer The ultimate difficulty to me is that the attorney still needs to be able to consult with the client 

and needs to meet with the client.  For certain types of hearings the video or the phone 
appearance works just as long as the attorney and the client have been able to meet with one 
another and talk. 

 
23:44 Hon. Elizabeth 
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          Welch I was thinking actually, to some degree, in those terms, not so much in the courtroom but in 
preparation.  Because I have worked in your community recently and have talked to lawyers 
about their challenges, this idea that the lawyer’s in Bend, the client is in Burns, how do you 
develop a good communication with your client when you can’t really get together?  Are there 
techniques that might be possible to help with that? 

 
24:23 Hon. Bill Cramer Promptly returning phone calls helps.   
 
24:33 G. Kiyuna What Judge Cramer was addressing is that you can appear by video – I should say your client 

or the defendant can appear by video but they have to have access to you as counsel.  That can 
be difficult.  Of course, the individual lawyer would really have to make a decision on that 
because in many instances even though, let’s say there is a video appearance and you can 
have your client access you by phone.  You have a connected call and it is literally there at his 
side, it is not the same as you being there with him.  I entered a negotiated plea on the record.  
My client is an inmate at OSP.  He is in administrative segregation.  He is in a very bad 
situation.  If he goes into general population he will probably be killed.  You know, you just 
have to be there with your client under those circumstances.  We went down to Salem, OSP, 
and appeared by video in Baker Circuit Court.  In other less trying circumstances I can see 
where it would work, the video part.  

 
26:13  Chair Ellis To make our record maybe you could introduce yourself and give us a little background. 
 
26:16 G. Kiyuna I’m Gary Kiyuna.  I live in Nyssa, Oregon and I am part of the Baker Consortium.  I have 

been there since 1983.  I have been doing defense work and juvenile work probably since 
1983, actually.   

 
26:42 Chair Ellis How many in the Baker Consortium group? 
 
26:47 G. Kiyuna Myself, Ken Bardizian, Robert Whitnah, Krishelle Hampton. 
 
26:53 Chair Ellis Are you all largely full-time in defense work? 
 
27:00 G. Kiyuna No.  It is a big portion.  For example for me it is a big portion of what I do.  Certainly by time 

it is the biggest part of my practice.  By income it is less than – let’s say it is about three-
fourths of my time in my practice. 

 
27:27 Chair Ellis Each of the four of you are solo practitioners but you are members of the consortium? 
 
27:32 G. Kiyuna Yes. 
 
27:29 Chair Ellis Do you have one of you that is the administrator? 
 
27:36 G. Kiyuna That is me.  My office.  Part of the difficulty that Judge Cramer was addressing, and I know 

the Commission has had a lot of discussions about this type of thing, the new lawyers coming 
out of law school have this debt which is increasingly large over the years.  When I came out 
of law school I had a debt of about $20,000.  I graduated in 1981.  Now if you are on the low 
end, your law school debt is probably about $65,000 or so. 

 
28:28 Chair Ellis There is a little help coming at the federal level on that and Ingrid can give more detail.  The 

bill has finally been passed that gives some credit for full-time defenders as well as other 
public service lawyers.  It hasn’t been funded at a very high level and it won’t reach persons 
like you in a consortium relationship.  It only reaches the full-time employee defense budget.  
Some help is coming.  That is the sort of  thin edge of the wedge that we are going to see 
grow. 
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29:16 G. Kiyuna That certainly would be a help.  My experience has been that for those of us that do this kind 
of work it is an issue.   The work itself is just important to us.  It is very personal.  You have 
one-on-one contact with the individuals that need help and you hear their stories and you 
become a part of their cause.  Any help financially, tax credit or anything else, is welcome. 

 
30:00 Hon. Bill Cramer Gary, can you help me understand a little bit more why you thought having a video link in 

your office would be a great benefit? 
  
 30:12 G. Kiyuna Well, the distance.  I live in Nyssa and I can see the Snake River from where I’m at.  When I 

go to Costco it is in Boise and that is about 45 miles away.  It takes me an hour and a half 
from my front door to get here.  In the winter it can be a pretty exciting experience.  
Fortunately I have only had one wreck. 

 
30:44 Hon. Bill Cramer So you are talking about arraigning someone, for example, and then you would be able to do 

it from your office?  This idea you have, I assume you can think of other practitioners who 
have the same issues that you do in terms of travel and would benefit from that? 

 
31:10 G. Kiyuna In this current contract period we picked up some post conviction cases, three post conviction 

and one habeas a month, and it might be possible, and I don’t know all of the mechanics of it, 
but it might be possible for the lawyer in our office who does that to actually have video 
conferences with his clients.  You know at Snake River he can go in person but if the client is 
in another place and oftentimes witnesses are in other institutions.  That is another potential 
benefit.  If it is a more involved hearing the lawyer would really have to be there. 

 
32:03 Hon. Bill Cramer There are certain things where you just have to be present. 
 
32:12 G. Kiyuna Thank you. 
 
32:13 J. Potter Judge, can we go back to the potential solutions here that you highlighted and the Chair read 

to you and these were 2003 ideas.  The last one was assisting with access to office space at the 
initial capital investment stage.  When that idea was first presented there was some reaction 
from those in eastern Oregon saying, “We don’t need to have a separate set-up for you,” and 
they weren’t supportive.  What I understand you to say is you are really talking about 
incentives to existing offices to get people to come into an already existing office.  Even 
though that might cost us more money per person it would be a wise investment rather than a 
separate new office, is that right? 

 
33:10 Hon. Bill Cramer Yes.  That is what I was thinking.  I was anticipating it would be more cost effective in the 

long run than trying to set up a new office and paying entirely for the funding of a new 
attorney.  So, yes, incentives to the existing offices, yes. 

 
33:34 J. Potter I assume we are going to hear from Gordon but maybe you have a thought about what that 

would cost.  Something needs to be presented at some point to the Commission to say, “This 
is what it is going to cost.  It is going to cost an extra $100,000, or whatever it will, and the 
reason we need to do this is because the circumstances out here are different than anyplace in 
the state,” or whatever the argument might be.  At least you have an idea.  It is a question that 
Gordon and other members out there might wish to explore. 

 
34:07 Hon. Bill Cramer I certainly haven’t done that kind of an analysis.  At least to a certain extent I was here just 

from the court perspective.  At times, our docket is such that through the Willis Committee, 
they have given additional pro tem time to our district with the theory that I could be sitting in 
Grant County, for example, and bring in a judge to sit in Harney County.  I have not been able 
to take advantage of these funds because of attorney availability.  It is the same attorneys that 
follow me from county to county.  They are working very hard.  I guess I want to say that.  I 
think if there is really a complaint against those who are actually doing the work right now it 
is because they are overworked.  That would be the source if there is any complaint against 
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them.  They are all competent attorneys that work very, very hard but they are stretched pretty 
thin.  From a court docket standpoint, there have been times where we certainly needed to 
take advantage of that pro tem availability and really haven’t been able to do it.  In the rare 
occasion when we have a long civil case we have been able to do that.   

 
35:35 J. Potter Is there any advantage to having a separate new law office set up for conflict cases? 
 
35:41 Hon. Bill Cramer Well, yes.  There would be because there are certainly times where, because of prior 

representation, the local law firm is conflicted out and if there was another local firm that 
would certainly be cost effective to the system overall and provide quicker representation.  
That is part of the issue.  Every time you have to go 130, or 150, or 200 miles away to get an 
attorney, the reality is the contact with the parent in a dependency case, or in a shelter care 
hearing case, or in a criminal defense case is delayed.  Sometimes that can be pretty critical.  I 
don’t know what happens in other courts in other states; excuse me, in other counties, 
jurisdictions.  We actually try to get attorneys appointed for shelter care hearings if we can.  
Sometimes that prolongs the hearings but I think in the long run it actually speeds the 
hearings up.  When you take all the shelter care hearings together my experience is, and we do 
a better job of this in Harney County, quite frankly, than in Grant County, but I think it 
doesn’t really take any more court time and I think there is better representation right from the 
beginning with parents on behalf of children.  All of that would be improved if there were 
more local attorneys. 

 
37:25  Chair Ellis The draft report indicated that as much as 50 percent of the individuals that enter the system 

are Hispanic, many of whom are not bilingual.  First of all, is that accurate, or does it seem to 
be from your perspective?  I am interested in how the defense community is handling that? 

 
38:00 Hon. Bill Cramer Malheur County, Nyssa, for example, I would say is probably about 60 percent or so Hispanic 

in terms of background.  In Malheur County the DA said, well I don’t know if this statistic is 
true or not, but he said we have as many criminal cases as Lane County.  We have a great 
need for Spanish speaking investigators and interpreters.  I just got through with a four-day 
Measure 11 trial about a month ago.  One or two of our interpreters came from the Willamette 
Valley.  When we go to the prisoners that is a whole separate category.  I would like to let you 
know something about those when we get to it.  That is a whole different type of area, the 
prison criminal cases.  There is definitely a need.  In dependency cases you can have virtually 
every adult and child that doesn’t speak any English at all.  In my Measure 11 case nobody in 
the family was really very conversant in English.  There is definitely a need. 

 
39:59 Chair Ellis Other questions? 
 
40:00  J. Stevens If we were to look at something that said rather than directly give salary money to get new 

people over here we would need to look at something that compensated or provided 
incentives in other ways like partial loan relief, would that be effective?  Like rural doctors 
get. 

 
40:25 Hon. Bill Cramer I guess from my perspective it would depend on how significant it is.  That would be most 

attractive.  I guess it would work.  I am thinking as I speak.  I guess it would work even for 
existing firms because theoretically they could pay a little bit less but the attorney would still 
want to come there because of the incentives that were there.  So, yes, I think that would be 
effective.  Chairman Ellis, Chief Justice De Muniz, thank you. 

 
41:26 Chair Ellis Is Dave Carlson here?  He indicated that he wanted to speak at 9:45.  If he is here this would 

be a good time.  If not, is District Attorney Shirtcliff here?  Gordon you came, did you want to 
share some time with us.   

 
41:59 G. Mallon Sure. 
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41:59 Chair Ellis We appreciate your coming. 
 
41:59 G. Mallon I mostly came for the fine dining.  My name is Gordon Mallon.  I have been practicing for 20 

years in Harney County in Burns.  For that entire time I have been involved with indigent 
defense.  Now I am doing predominantly capital defense under a contract with PDSC.  I want 
to echo what Judge Cramer said, although we didn’t talk about it ahead of time.  I think he hit 
it right on the head.  I can give you a concrete example of exactly the situation we are dealing 
with.  A few years ago we hired an associate.  Mr. Lamborn was doing an extensive civil 
practice.  I wanted to move into more capital defense than I had been doing, and in order to 
cover our obligation under the contract, we decided we needed to hire an associate.  Mr. Sario 
had just laid off his associate.   We had seen his work and decided that we wanted him.  The 
only reason that Mr. Sario laid him off was for financial reasons.  He didn’t have the 
additional work to cover the expense.  After our associate was there for a couple of years he 
was making more money than Mr. Lamborn and myself were making because we had to pay 
him, not anything like an adequate wage, but at least a wage that would keep him there.  After 
two years we made him a shareholder so that we could cut his pay.  We told him exactly what 
the situation was and what would happen and I’m not sure that he believed us.  It did in fact 
happen and we lost him to The Dalles, to Jack Morris’ office.  That is the situation we are 
faced with.  Mr. Lamborn has cut back his civil practice so that he can devote more time to 
the indigent defense contract.  That is how we have dealt with that by doing the less lucrative 
but more fun work in some ways, and more rewarding work of indigent defense.  As far as 
sort of long term planning, planning for my retirement, Mr. Lamborn and I have discussed 
that we are probably both going to retire in six or seven years.  That is going to leave, at this 
point, no one in Harney or Grant County to take up that slack.  What I would propose, looking 
at the various options, is that opening up a new office, with a new lawyer, to take conflicts 
and to take some of the load would be difficult and probably not very cost effective because 
of the fact that there is only a limited number of cases available.  That includes a limited 
number of civil cases, a limited number of non-indigent defense criminal cases.  In our 
jurisdiction there are very, very few non-indigent defense criminal cases and then the limited 
number of indigent defense cases.  Either you would have to take a significant number of 
cases away from existing contractors which would then make it difficult for them - in our 
office we would find something else to do with our time rather than maintain our indigent 
defense practice for a limited number of cases - or the new person wouldn’t have enough 
cases.  The conflict system as it works now leaves few cases that aren’t covered by one of the 
two offices, at least in Grant and Harney County.  I believe the situation is similar in other 
jurisdictions.  The other solution would be to compensate the existing offices well enough to 
hire an additional person or persons.  Part of that compensation package would be a more 
stable approach as Judge Cramer mentioned not necessarily stable as far as a longer period of 
time but stable as far as the case count is concerned.  In my last response to the state’s request 
for proposals for the contract I am in now … 

 
47:33 Chair Ellis The death penalty contract? 
 
47:36 G. Mallon No, our regular office indigent defense contract.  I proposed, rather than a per-case value 

system the way it has been for many years, I proposed that we just get a flat amount for the 
contract period.  The reason for that was that it is necessary for something like that to occur if 
we have the case counts we are talking about.   I believe we have about 12 or 13 cases a 
month and so with a swing of five cases a month, which often happens, we have had months 
with no cases assigned and we have had months with 30 cases assigned.  Our sample, as it 
were, is too small to make a statistically valid sample.  You go to Metro in Washington 
County or Multnomah County and they are contracting for a gazillion cases a year and they 
are going to get a gazillion cases a year because the cases are just there.  The county is big 
enough that it basically comes through, but if we only do 50 cases instead of a 100 cases we 
can’t sell half our books and lay off half our staff and then hire them back when we get the 
extra 50 in the next contract period.  Our costs for providing these services are fixed so we 
asked for a fixed cost.  That cost  is doubly true with an associate.  If you have someone on 
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the payroll that you have managed to be able to hire and then you can’t pay them, “Well, we 
are in a slow down and we don’t have enough money from caseload to pay you so we are 
going to lay you off for three months.  We hope that you hang around and work in your 
garden and then we will bring you back three months later.” 

 
49:40 Chair Ellis If we were able to structure a contract that subsidized you for the training that would be 

required for a younger lawyer to come into the community and get a start, would you be able 
to attract one? 

 
50:50 G. Mallon Yes.  It has always been a compensation situation as far as attracting new lawyers.  There are 

some people that don’t want to come and practice in a small community.  We don’t want to 
hire those people.  We have interviewed people that come from small communities that 
understand what they are getting into. 

 
50:19 Chair Ellis Are you actively looking now? 
 
50:23 G. Mallon We are not right now.  The compensation just isn’t there to hire somebody now.  We did look 

after we lost our last associate.  We looked for about eight months, maybe a year, and 
couldn’t get close to hiring someone at the compensation level that we were able to offer. 

 
50:46 Chair Ellis We have to watch that we don’t end up spending money on the subsidy for training and then 

the lawyer doesn’t work in defense.  Do you see any way to solve that? 
 
51:03 G. Mallon Well, in the small jurisdictions I don’t really think it is a risk because that is a necessary 

component of the practice to keep the practice going.  There is not enough civil work in most 
of the smaller jurisdictions that I am aware of, to keep a practice going just based on that.  In 
some of the relatively larger jurisdictions such as Malheur County, here in Baker County, 
Umatilla, Union, there are civil firms that already get the vast majority of that work.  There is 
always a situation where somebody leaves and does something else.  I don’t know how you 
deal with that.  One of my small jobs is hospital attorney for our local health district.  There 
are financial incentives for nurses and doctors to come to the community in different 
positions, radiology, technicians, and the like.  We try to somehow tie it in with loans that are 
forgiven.  It doesn’t always work and I don’t think it can always work.  Last year when I was 
on the Board of Directors for the Oregon Criminal Defense Lawyer’s Association and 
president, I called around to almost all the indigent defense providers in my district, which is 
District 1, which is basically the entire area of Oregon east of the Cascades.  Those providers 
from Deschutes County, which is the largest jurisdiction in that area, to the smallest ones all 
agree that it was stability of funding that was causing the problems, different problems for 
different areas, but the funding based on case count just doesn’t work for the smaller 
jurisdictions.  At least that is what everyone I spoke with thought and I agree from personal 
experience.   

 
53:28 Chair Ellis If we were to consider a contract that would shift that fluctuating caseload risk to the agency, 

but conditioned on your firm having a younger lawyer brought in who was getting the benefit 
of you and your partner’s experience, would that mix work? 

 
53:53 G. Mallon Depending again on the level of compensation.  That would be something that I think would 

be appropriate.  I wanted to comment on one of the proposals as far as supplementing with 
appellate work, that sort of thing.  What would be necessary there, I think in most of the 
jurisdictions that I am familiar with in eastern Oregon, is some sort of training component.  I 
have handled one appellate case in my 20 years and I was on the path to winning when the 
Supreme Court overruled the case I was relying on in the Court of Appeals the day before my 
argument. 

 
54:38  Chair Ellis Another outrage. 
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54:38 G. Mallon This was well prior to the time that Justice De Muniz was on the Supreme Court.  That 
happened the day before oral argument and that is my experience with appellate work.   

 
54:55 S. McCrea Are you saying you don’t want to do any more? 
 
54:55 G. Mallon I just wouldn’t be in a position to mentor someone.   
 
55:04 Chair Ellis You are the guy with the black thumb. 
 
55:04 G. Mallon Training could be available through the Legal Services Division or something like that.  That 

would certainly be feasible.  I believe most of the offices are the same way. 
 
55:19 Chair Ellis What about your own contract you have on capital cases?  Is there work there you could 

benefit from having a younger lawyer do with you? 
 
55:27 G. Mallon Yes.  Typically we try to hire what, in effect, are law clerks, or sometimes we draft attorneys 

to work on particular motions.  That seems to work, and also on second-chair situations.  That 
seems to work even though a person isn’t in my office to do that work we still attempt to 
bring people into the fold.  A person in my office that could start learning some of that stuff 
would be somewhat beneficial.   

 
56:20 Chair Ellis Reference was made to the debt load that a lot of younger lawyers carry.  Is that something 

you are experiencing as a barrier to attracting? 
 
56:22 G. Mallon As part of their compensation they have to make enough money , ( 1) to live, and (2) to pay 

off their debt.  We can’t attract someone unless we offer enough money to do both of those 
things. 

 
56:40 Chair Ellis The other thing we have heard about in the lesser populated areas is it is hard enough to 

attract the lawyer but is there work for the spouse of the lawyer in a community? 
 
56:58 G. Mallon Just depends.  Often that is the only way you attract an attorney.  I know that the head of 

nursing at our hospital is a former prosecutor from the State of Indiana.  We have discussed 
with him whether or not he wants to take the bar and come to work.  At this time he doesn’t.  
That sort of situation arises often.  At the rates that are paid, it is a spouse who has a good job 
in the community and then the other spouse happens to be a lawyer and would like to work.  
That is how we got Mr. Lamborn.  His wife managed the local credit union. 

 
57:46 Chair Ellis Questions for Gordon? 
 
57:52 Hon. Elizabeth 
          Welch You were talking about your submission for your current contract and that you had tried to 

put  together a proposal that  might be workable.  What happened? 
 
58:04 G. Mallon The Office of Public Defense Services just said that the Commission hadn’t indicated a 

willingness to move away from the case based compensation, and if fact you hadn’t, so they 
were appropriate in that regard, but I think that is a direction we may need to move in in some 
of the smaller counties. 

 
58:27 Chair Ellis It is a like a thinly traded stock, very volatile.  What they call the beta factor is very high in 

those.  I can see exactly the same parallel.  In the less populated areas the caseload choice is 
going to be far more extreme than in the more populated areas.  Okay.  Any other comments?  
Thank you, Gordon. 

 
59:01 G. Mallon Thank you. 
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59:04 Chair Ellis Is Dave Carlson here now or District Attorney Shirtcliff? 
 
59:08  D. Cronin Excuse me, Chairman Ellis.  Neither one of those gentlemen is here.  My name is Dan Cronin 

and I would like to say a few things. 
 
59:29 Chair Ellis Why don’t you introduce yourself and give us a little background information. 
 
59:32 D. Cronin My name is Dan Cronin and I am an attorney and I practice in John Day, Oregon.  I have 

practiced law for about 27 years.  I think I am probably the only attorney in eastern Oregon 
that is left of the group of individuals that started this when the state took over.  When I first 
started practicing law in John Day … 

 
1:00:00 Chair Ellis So that dates you to about 1981? 
 
1:00:03 D. Cronin No.  It was after that.  It was ‘83 or thereabout, maybe ‘82.  When I first practiced law, the 

county had the responsibility of funding indigent defense.  There was a cry throughout the 
state from the counties that we can’t afford these.  We can’t afford indigent defense.  One 
murder case would break the budget.  At some point, the legislators were convinced and the 
state took over the job.   

 
1:00:04 Chair Ellis That was the ‘81 session, but I think your dates are still fine because there was a transition 

period. 
 
1:00:45 D. Cronin Elizabeth Belshaw was the first … 
 
1:00:51 Chair Ellis She was the first State Court Administrator. 
 
1:00:56 D. Cronin It was very simple at that time.  She talked with a few people out in eastern Oregon about who 

would do this work.  I think what all of you need is two six packs of Killian’s Red and you 
could solve the problem that you have right now.  I don’t know if you know Mr. Smith, Ralph 
Smith, he practices capital murder cases. At that time, he was public defender here in Baker 
County.   I was working with him on a murder case in John Day and we were sitting in the bar 
talking about this issue. 

 
1:01:47 Chair Ellis With the Killian’s Red? 
 
1:01:52 D. Cronin With the Killian’s Red.  Two apiece. 
 
1:01:52 S. McCrea Well, you didn’t have enough.  That’s why. 
 
1:01:58 D. Cronin I think we did fairly well. 
 
1:02:00 Chair Ellis How did your client do? 
 
1:02:10 D. Cronin Very well.  One of the issues was how much compensation should we ask for?  The county 

defenders at that time - and I think I can say this because they are dead - were suffering from 
alcoholism.  Several different counties were in that condition.  They did not want to do that.  
They did not want to become part of the state system.  They had their own offices, by and 
large, and I had the experience of watching one attorney so drunk he could hardly stand up in 
court in early 1981.  These county offices, some of them, were staffed by people that had just 
drifted down to the point where they were getting $18,000 a year, or there abouts, from the 
county to handle public defense.  What Mr. Smith and I thought about was well, how much is 
it going to take to keep the state from coming into eastern Oregon and setting up a public 
defender system in eastern Oregon?  How are we going to do that?  We got together, we sat 
down and we calculated out what it would cost for the state to open offices here in eastern 
Oregon.  We decided we would bid probably about three-quarters of that amount.  At that 
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time there were five different firms throughout eastern Oregon that did indigent defense.  The 
idea was that each firm would cover the conflicts of the other attorneys.  With five attorneys 
you would have enough to cover conflicts in Malheur, Baker, Grant, Harney, Union and 
Wallowa.  We proposed those figures to Ms. Belshaw – well first of all we got together and 
talked with everybody else that we thought was going to be involved, which might have some 
antitrust implications now.  At that time we thought it was a great idea and so did everybody 
else.  We submitted our bid and surprisingly everybody’s bid was same.  We would do it for 
this amount of money.  There wasn’t a case count at that time, it was a letter response.  We 
will pay you this amount of money, you do the cases, and you go out to these counties and 
cover the conflicts.  That is the way it started out.  Since that time, since the very beginning – 
well let me just back up.  I think because of the way that was set up and because of what we 
thought would be needed for us to provide the services and prevent the state from coming in 
and setting up this system, I think we were probably the highest paid group of indigent 
defense providers in the State of Oregon. 

 
1:05:19 Chair Ellis Collusion worked. 
 
1:05:25 D. Cronin It does.  That didn’t last very long.  That effort to try to maintain financial stability in eastern 

Oregon didn’t last.  Since that time I have seen a steady erosion of the ability to provide 
quality representation in eastern Oregon.  I am not talking about attorneys.  I am not talking 
about attorney representation.  I am talking about providing services to individuals.  You have 
already heard how difficult it is to get an attorney into eastern Oregon.  Well, an office isn’t 
just comprised of attorneys; you also have your support staff.  As all of you know who have 
practiced law you almost need to have a basic unit of a legal secretary and an attorney.  I think 
that is the unit that still exists in large law firms in Portland and it exists out here.  When I 
first started practicing law I was able to hire a secretary without too much trouble.   

 
1:06:53 Chair Ellis Of course you are dating yourself.  An awful lot of the lawyers now don’t have a secretary.  

They do all their composition on the computer. 
 
1:07:06 D. Cronin They are doing it themselves.  That is correct, but they also have access to paralegals. 
 
1:07:10 Chair Ellis So don’t call the person a secretary, just call them an assistant. 
 
1:07:18 D. Cronin An assistant.  Alright.  I had the experience of losing my secretary after 19 years and was put 

into a position where I needed to hire somebody.  I didn’t know whether I was going to be 
able to do that.  Over the last couple of weeks I was looking at what is a competitive wage out 
here for secretaries.  I realized very rapidly that I could not compete with the district 
attorney’s office and offer them the same wage and benefit package that the county and the 
district attorneys are offering their secretaries.  You can’t compete with the federal 
government, can’t compete with the hospital district.  By a stroke of luck I was able to find 
somebody that would be willing to take a lesser wage than what the other secretaries are 
getting.    I am just talking about support staff.  One individual. 

 
1:08:33 Chair Ellis You are a defense contractor? 
 
1:08:31 D. Cronin I am a defense contractor.  I used to be the primary contractor in Grant County with secondary 

conflicts out of Harney County until my brother-in-law was elected as circuit court judge, Bill 
Cramer, who you just heard from.  Now the indigent defense work that I do is done primarily 
out of Baker County.  That is where my court appearances are and I do a smattering of cases, 
murder cases and that sort, as they come up and I’m asked to do them. 

 
1:09:06 Chair Ellis You are a one lawyer office? 
 
1:09:06 D. Cronin At this point I am a one lawyer office.  I have given up trying to compete with the district 

attorney’s offices here in eastern Oregon to get an attorney.  The qualified attorneys in eastern 
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Oregon are somebody that has practiced here for about five years in a district attorney’s 
office, so we can take them out of the district attorney’s office and put them right to work on a 
Measure 11 case.  You can’t hire somebody out of law school and put them to work on a 
Measure 11 case.  It is impossible.  About 10 years ago, 12 years ago, I was able to lure 
somebody away from the district attorney’s office and she worked here.  I paid her a salary 
without benefits but she was willing to do that.  I can’t do that anymore.  Hiring another 
attorney is just an impossibility if you are going to continue to do indigent defense.  I can’t do 
indigent defense the way that I did 27 years ago.  I am gradually moving away from indigent 
defense to doing more civil work.  The bulk of my practice now is civil work in John Day. 

 
1:10:30 Chair Ellis So other than increasing our consumption of Killian’s Red, do you have some suggestions 

how we can help? 
 
1:10:38 D. Cronin I do have some suggestions.  You are going to have to pay more money.  You are going to 

have to figure out how much it is going to take to hire staff and to hire an attorney to come in 
here to do the work.  There is one attorney here that is in the back of the room, Mr. Whitnah, 
that I tried to, well I did, get to work with indigent defense here in Baker County doing 
primarily Measure 11 cases.  With the current system, what you are looking at right now, you 
have people that can’t do that anymore, don’t want to do that.  This is a type of thing that I 
have heard.  Not too long ago there was an attorney that came down from another county on a 
dependency case.  He was getting like $200 for the review, something like that.  He said, “I 
can’t continue to come down here.  It takes me six hours, a full day, to come down to Baker 
County which is 45 miles away to handle a case that only pays $200.  I can’t do it.  After 
many years, he is no longer providing.  He can’t pay his support staff let alone himself given 
that kind of compensation.  I have heard the same sort of thing from -  I will let the younger 
attorneys speak, but civil cases right now are a necessity here in order to be able to pay your 
support staff.   You can’t do it. 

 
1:12:30 Chair Ellis It is always a tension because a lot of what we have encouraged is specialization in criminal 

defense because it is not an easy area to practice in and it takes a lot of concentration, but 
what you are saying is the price for the system we have is maybe a lower percentage of time 
in indigent defense and a higher percentage of time in civil.  There is tradeoff there because 
we lose some of the benefit of the specialization. 

 
1:13:07 D. Cronin That is exactly correct.  Before Mr. Whitnah came on board I was the primary contractor here 

in Baker County and I wanted to try to do that.  To specialize in indigent defense, and try to 
get back on some of the other cases and I did.  There is a tradeoff.  You can only do so much 
work.  If you do more indigent defense you do less civil work.  From my perspective, I can no 
longer do that.  When I get to a point where I am concerned about being able to hire a 
secretary, I have got to shift my practice.  I still have a deep commitment to indigent defense, 
but I will be taking less and less of that as time goes on.  I will be taking private, retained 
work where I can charge what I want to.  There is another attorney here in Baker County that 
backed away from it who is no longer doing indigent defense and is just an excellent attorney. 

 
1:14:24 Chair Ellis Any questions for Mr. Cronin.  Didn’t mean to cut you off. 
 
1:14:34 D. Cronin No.  What I am saying right now is pretty much a repetition of what other people have said.  

You have got to pay more money.  To reiterate, it is not really rocket sciene.  All you have to 
do is figure out how much it is going to take to pay for an attorney to bring them in and you 
pay them that with the support staff.  With the district attorney’s office, you are probably 
going to have to pay probably around $60,000 plus their benefits to get an attorney in here 
that is willing to stay, to lure them away.  You need three attorneys that can cover conflicts.  
Preferably those three attorneys, that system, would be per county.  I don’t think you can do 
that.  You are going to be in a situation where you are going to have to have people travel just 
like we did 27 years ago. 
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1:15:30 Chair Ellis Thank you very much.  I understand that District Attorney Shirtcliff is here.  Why don’t you 
come on up and we’ll cover you and then we’ll take a recess after that. 

 
1:15:43 M. Shirtcliff  I apologize that I am late.  Judge West said he saw you jogging this morning, Chief Justice, 

and would give me a pass.  We had to have quick arraignments so he could leave and get back 
to Union County.  I do apologize.   

 
1:16:07 Chair Ellis Why don’t you introduce yourself a little bit and what we are interested in is from your 

perspective, how do you feel the defense services in the area are going?  What could we do 
better?  How can we work together with the prosecution side to make this system work better? 

 
1:16:27 M. Shirtcliff Okay.  I am Matt Shirtcliff.  I am the district attorney for Baker County.  I am beginning to 

start my third term.  I started as district attorney in 2001 and prior to that I was a deputy 
district attorney for six years, from 1994 to 2000. 

 
1:16:47 Chair Ellis I should tell you that one of your predecessors many years ago was Manley Strayer.  He was 

DA here for a while and then he moved to the big city and he was my mentor when I came 
into the legal profession. 

 
1:17:00 M. Shirtcliff Mr. Duggan was here for a while.  I don’t know why these people leave.  It is a beautiful 

place and they ought to stick around.  I am glad that they did or I wouldn’t have a job.  I 
spoke when Mr. Potter and Ms. Swenson were here and talked to them a little bit about the 
situation.  I guess I would start out by saying - and obviously the public defenders are getting 
some money because two of them have left my office and are sitting back here -  I’m kidding. 

 
1:17:39 Chair Ellis Everybody else tells us that you are the one with all the money. 
 
1:17:41 M. Shirtcliff I’m here to defend that.  No, in all seriousness, they do a good job.  The attorneys I work with 

on a regular basis in the courts, my deputies work with, do a good job and they work hard.  
We have a good relationship here in Baker County, I believe.  I think that is an important 
thing.  With Judge Baxter I know that is an important thing.  We work hard, we work our 
cases, and we have a good rapport.  I think the quality of the work is good.  Obviously, some 
of the attorneys are more experienced than others, but I do know that they are overworked in 
the sense – well, there are a couple of issues that I know are difficult.  I am amazed the extent 
to which they cover cases well while traveling so far.  Several of the attorneys that are in the 
consortium travel from other counties.  In the winter, in Baker, that is not easy.  They are 
there.  They are late once in a while but I am late once in a while and I have only got to walk 
two flights of stairs.  I am actually pretty impressed a lot of times.  They work hard and they 
are very dedicated and I don’t see a lapse in the quality of work or anything.  I do have to say 
that I think the level of work and the ability to keep folks in these positions is going to be 
tough if they have to travel so far on what they are paid.  We are not here to talk about my 
office and my deputies.  I could give you the same spiel.  They leave my office because they 
can’t stay because of the pay.  Some of them stay longer than others, but that is a problem that 
I think both sides of the bar have.  We are not here to talk about my side of the bar so I’ll talk 
about theirs.  I think that while they do a good job, and they work really hard, I wasn’t here to 
listen to them but I am guessing that they have told you, or will tell you that, if they could, 
some of them probably want to do some civil work and criminal work, but the ones that 
would prefer to just  do criminal work could do a better job if they could focus on that 
criminal work.  Because of the inability to pay bills, and make ends meet, they have got to do 
multiple things.  I think that is too bad because you might be able to attract more attorneys in 
the consortium that are geographically more local which would makes things easier for them, 
probably easier on the court in some regard. 

 
120:31 Chair Ellis Where do you do your recruiting?  Where are you finding new  lawyers? 
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12:37 M. Shirtcliff Typically, I have two deputy district attorneys and one of them, after a few years, will move 
up into a more experienced role that handles felonies and things in circuit court.  So generally 
what I am hiring, like I am right now, is a deputy DA to handle misdemeanors and juvenile 
cases.  For the most part they are new attorneys right out of law school who have just passed 
the bar.  I think Mr. Whitnah worked for me right out of law school and so did Mr. Zuercher.  
They did a good job, but then they wanted to do other things.  Some of the lawyers that work 
for me want to stay in the DA’s office.  They want to transfer to other DA offices or they want 
to go into private practice.  I look at it as I need certain coverage in the courts.  I need certain 
things from this person but I can also give them a lot of trial experience and a good, hopefully 
a good, experience and help them kind of do what they want to do and go wherever they want 
to go in their career.  I would prefer to be able to keep people longer, but because of the 
financial end of it I kind of see my, I hate to say it, but my office, and a think a lot of the other 
DAs in the state would tell you the same, that what we tell a lot of our applicants is that this is 
like another post-graduate course if that is what you want it to be.  We can get you a lot of 
trial experience.  You will get a lot of trial experience if you want it and it will help you in the 
course of your career where you want to go.  Some folks stay longer and that is great.  We are 
not able to pay at the higher level that somebody would want to stay.  I would not be the 
district attorney in Baker County right now if Judge Baxter hadn’t run for judge.  I couldn’t 
afford to continue on as a deputy DA.  Part of that is the smallness, the size of the office.  It is 
the fact that we don’t have enough criminal activity, thank goodness, to justify maybe another 
position, chief deputy position, that handles Measure 11 cases while I just administer the 
office and act as an administrator, like in Deschutes County or a bigger county.  I think the 
cutoff you are going to see there is around four or five deputies before the DA begins to have 
to just run an office.  I handle all the Measure 11 cases in my office and many murder cases, a 
good portion of juvenile cases, and I administer my office and the juvenile department, so I 
am pretty busy.  Getting back to where we were, the ones that chose to could just do indigent 
defense work and make it work for them.  I am sure that there are some that would do that 
because they enjoy it and they are good at it.  I think it is probably a problem around the state.  
The prosecutors talk about it for their deputies, talk about it for ourselves, and I know the 
public defenders talk about it.  They are right.  They are not getting paid enough.  The net 
effect I think you see in the rural area is you see a consortium that is spread out, traveling long 
distances and lawyers who have to do other kinds of work that probably could spend more 
time on a big Measure 11 case if they could just focus on those cases.  That being said, I can’t 
tell you that the work that is being presented in the courtroom here in Baker County by the 
defense bar is bad.  They are dedicated and work hard.  Cases are worked through the system 
in a competent way.  I think Judge Baxter would agree with that.  I think that he said that in 
his report.  Obviously, some of the lawyers have more experience than others.  Some of them 
are better at certain kinds of cases, you see that, but they work hard and represent their clients 
well.  I am not sure if there are other things that I can answer. 

 
1:24:30 Chair Ellis There used to be, I think, an impression that lawyers in the lower population areas were 

isolated from the mainstream, big city, lawyers.  I had assumed, and tell me if I am wrong, 
that with all the communication devices we have, the internet and all of the rest of it, that it is 
different now and people are much more connected. 

 
1:24:58 M. Shirtcliff Yeah, I agree.  I kind of get a little miffed sometimes because sometimes it equates to the 

quality of the lawyer out in eastern Oregon, especially if you are talking to a certain lawyer 
from Portland sometime.  They might not come right out and say it.  My office has a strong 
relationship with the AG’s office.  We can get help on research issues.  We can get help on 
certain types of cases.  That budget is getting cut some too so the ability to get a lawyer to 
come out and sit as second chair on a case isn’t quite what it use to be.  There is good 
communication. We have Westlaw on our computers and I am in contact with the AG’s office 
and the Appellate Division looking at the issue.  From my office’s perspective I can’t 
complain about that.  I don’t know how that works for the public defenders and how their 
relationship with appellate public defense lawyers for the state is, but, yeah, that helps. 
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1:25:55 Chair Ellis In this community how do you handle criminal justice system-wide issues.  Do you have a 
structure?  Do the courts, and the DAs, and the defenders, and the victims, and law 
enforcement meet?  Is it less formal? 

 
1:26:15 M. Shirtcliff In terms of how we handle things procedurally? 
 
1:26:21 Chair Ellis Usually it relates to procedural issues but this is a system with a lot of moving parts and we 

like to encourage each of those moving parts to be talking to each other.  How is that handled 
here? 

 
1:26:37 M. Shirtcliff Well, a couple of days ago, Judge Baxter, myself, and several of the criminal defense lawyers 

in the room met at the Chinese restaurant across the street to discuss how the flow of cases are 
going and how we can better set pretrials or entries of pleas and procedure.  The judge - 
probably in a lot of jurisdictions that is the case - kind of oversees that.  I think it is incumbent 
upon me to oversee the law enforcement side of things.  Our major crime team, our drug 
enforcement teams meet in my office on a monthly basis.  I think I have an obligation to be 
listening to the defense bar about things they see and issues that they see coming up.  We 
interact together and we began a drug court and other things.  A lot of it falls on the judge and 
that’s not unusual.  The judge is sort of the gatekeeper of the system.  I think we do a fairly 
adequate job of that and can communicate with each other pretty well.  I don’t know how 
much on the topic this is.    In Baker County, from what I can tell in other counties, I believe 
we get along really well.  The defense bar, the prosecution, the courts, and it has been that 
way for a while.  I don’t know what to attribute it to other than that Judge Pope and Judge 
Baxter really worked at that.  I think my office and the defense bar really work at that.  That 
helps because we are under strained resources.  At different times we have had to kind of 
bend a little, to be facilitators of each other’s positions and issues.  That is not just in cases but 
in financial issues and other things.  We have to work together.  That is not to say that we 
don’t go into court and mix it up pretty good, but come out and we are friends and we work 
hard. 

 
1:28:23 Chair Ellis I will say statewide over the last six or seven years, we have felt that the relationship between 

the defense bar and the DAs has really improved. 
 
1:28:37 M. Shirtcliff Statewide? 
 
1:28:37 Chair Ellis Statewide and the last two legislative sessions some of the strongest advocates for defense 

funding have been DAs.  We really appreciate that. 
 
1:28:57 M. Shirtcliff We don’t benefit from them not being able to do their jobs well.  I have said that over and 

over again.  It doesn’t do me any good to go in and prosecute a Measure 11 case and have the 
record be a mess and get to do it again.  And by the same token, these are people that I work 
with on a daily basis.  Some of them are good friends and have been in my office before they 
went out into private practice.  I want to see them make a living and do well and represent 
their clients. 

 
1:29:26  Chair Ellis And then kick their butt the next time they are in court. 
 
1:29:29 M. Shirtcliff Hopefully, yeah.  The same problem that we have  tried to work with the best we can, that I 

know they deal with, is the funding and pay.  I think they do really good with what they have.  
I’m sure many of them would like not to have to travel so much and be able to focus on 
criminal cases, the ones that want to just do criminal cases, and maybe some of them would 
rather do a mix.  My view is if you can specialize, and you want to specialize, it sure would be 
nice to be able to do that.  Generally, in law, that aids in the quality of the product.  I don’t 
know that anybody can disagree with that.  That would benefit us greatly if they could do that.  
I think it would benefit them, and the client, and the system.  That being said, they work hard 
and do a pretty darn good job anyway.  We always want to do better. 
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1:30:31 Chair Ellis Any other questions for Matt? 
 
1:30:31 P. Ozanne Matt, I was wondering if you would fill a gap in my knowledge.  I notice from the counties 

that we have been looking at during this visit there are some variations in the use of justice 
courts and filing of misdemeanors.  I wonder if you could tell us from your perspective what 
the considerations are. 

 
1:30:48 M. Shirtcliff We have a good justice court in Baker County.  It is not a court of record, of course, but we 

file most of our misdemeanors in justice court here in Baker County because we just have, 
other than that, the circuit court.  I have tinkered with that a little.  We moved domestic 
violence assaults into circuit court.  They are a difficult case for both the prosecution and the 
defense.  They are just fraught with issues and victims and we all know how that goes, trying 
to work with victims.  And I just felt like it was a better position for the community.  They are 
important cases.  I look back at the murder cases in Baker County over the last 15 or 20 years, 
most all of them are the result of domestic violence situations gone wrong.  They are very, 
very serious cases for my office to try to prosecute and they are not easy.  I moved them into 
circuit court several years ago.  We did move DUI's.  We  had a couple of manslaughter cases 
in one year and I began to get concerns about my office’s proficiency in being able to move 
those cases through.  So I have kind of moved those back.  I try to utilize the courts in the 
most efficient way that I can.  What we are doing now is I have put diversion eligible cases 
and non-chronic offenders in early disposition type programs in justice court.  We still do 
repeat offenders in circuit court.  That seems to be working better.  Other than that most of the 
misdemeanors - and there are hundreds of cases that go into justice court - most of them aren’t 
appealed.  There is an automatic right to appeal and the court seems to be working pretty well.  
With my office having one less deputy right now we have gotten a little backlogged, but that 
is not the first time that has happened.  We will get it tightened up.  It works pretty well.  
Preferably, it would be nice have two courts of record in the perfect world, but we don’t.  That 
is what we work with and I try to tinker with the case flow and the docket to try to put the 
kind of cases into the docket that fit best and create outcomes or the right circumstances.  The 
early disposition programs I think are important.  We have a deferred prosecution program for  
domestic assaults.  Obviously, the DUI programs and drug court programs - I am a firm 
believer in those and resolving cases quickly.  Getting people the help they need as opposed to 
grinding them through the system if they want to get help.  It alleviates some of the backlog 
so in justice court we can do some of those things.  We treat things as violations, but we do 
file everything.  We file bad checks.   I understand there are other jurisdictions where they 
maybe don’t do bad checks and some of them are even going to not filing C misdemeanors.  
We file everything.  We are not that backlogged.  We do try to work early disposition 
programs in the justice court.  Does that answer that? 

 
1:33:52 P. Ozanne Thank you. 
 
1:33:52  J. Potter I have a compound question. 
 
1:33:58 M. Shirtcliff I object. 
 
1:33:58 J. Potter You may want to remind yourself you are not under oath. 
 
1:34:01 M. Shirtcliff Okay. 
 
1:34:02 J. Potter If you were to fish the Owyhee tomorrow, what would be your number one dry fly; would 

you fish it above or below? 
 
1:34:12 M. Shirtcliff If it were tomorrow you might even have a guided trip, if one was to hypothetically ask the 

question.  I would fish a sparkle gun on the surface but not in mid-day.  I would fish probably 
a pheasant tail during the middle of day under the surface.  Again, I know this is hypothetical 
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and I am not under oath.  You might have to ask Mr. Lovelace other questions.  We are 
getting far a field here.  But don’t ask Mr. Bardizian because he doesn’t catch as many fish as 
I do and he will tell you that.  There are witnesses here to that. 

 
1:34:46 J. Potter Thank you. 
 
1:34:44 S. McCrea That was it? 
 
1:34:46 P. Potter That was it. 
 
1:34:47 Chair Ellis Any other relevant questions?  Thank you very much. 
 
1:34:57 M. Shirtcliff Thank you.   
 
1:35:00 I. Swenson I know it is time for a break but Judge Pratt is only available for a very limited period of time.  

We need to call him now. 
 
1:35:28 Hon. J. Pratt Hello. 
 
1:35:29 I. Swenson Hello Judge Pratt.  You are on the speaker phone in front of the Commission. 
 
1:35:32 Hon. J. Pratt Okay.  Very good. 
 
1:35:34 Chair Ellis Judge Pratt, this is Barnes Ellis and thank you for joining us. 
 
1:35:40 Hon J. Pratt I appreciate the opportunity to appear by phone. 
 
1:35:45 Chair Ellis Well, there is a room full of people here who are interested in your thoughts about the defense 

services in this area and any suggestions you have how we could do our job better.  Feel free 
to unload. 

 
1:36:07 Hon. J. Pratt Okay.  Do you want me just to proceed? 
 
1:36:06 Chair Ellis Sure.  Go right ahead. 
 
1:36:07 Hon. J. Pratt I think first of all I want to tell you that the attorneys who handle indigent defense not just in 

Malheur County, but in eastern Oregon do a fine job under the circumstances.  The distances 
involved, not only appearing in court, but contacting witnesses and so forth is a real 
challenge.  We have a particular challenge here in Malheur County with the number of 
criminal charges that arise within the Snake River Correctional Institute.  It becomes a real 
challenge for them to meet with their clients to interview witnesses who are often other 
inmates.  It can present real special challenges. 

 
1:37:24 Chair Ellis Give me a little help on that because the report indicated that that was an area of concern.  

Those cases seem to be more time consuming than the other cases.  Why is that? 
 
1:37:38 Hon. J. Pratt Well, I think for a number of reasons,  simply the process of getting in, scheduling time and 

getting into the institution takes quite a bit of time.  If the inmate is – often after a crime is 
charged because of some incident at the institution - the inmate often is in a disciplinary 
segregation, so that takes more time, just the process of the attorney getting from his office to 
the prison and the process of getting in to interview the inmate, and then usually many of the 
other witnesses are inmates.  If you magnify that by the number of people involved it is a 
fairly time consuming process just to get from the outside into where you are talking to a live 
person.  I know the attorneys here really struggle with that.  Sometimes they will set up a 
schedule for an appointment and then something will happen within the institution, maybe on 
very short notice, and it makes it impossible for them to meet and then they will have to 
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reschedule that.  It just consumes a lot of time.  I think those cases also tend to be more likely 
to go to trial.  I think a higher percentage of cases involving inmates end up going to trial.  
Quite often, the inmate really doesn’t have anything to lose and it is a day out, a diversion day 
so to speak, coming to court as well as for the inmates that are called as witnesses.  It is a 
tougher case for the attorneys to handle in a lot of respects.  The one concern I do have – I 
think the primary concern I have - is the number of cases that attorneys have to handle, 
because of the reimbursement rate, the number of cases that the attorney has to handle in 
order to make it feasible for them to handle indigent cases really puts a squeeze on them in 
terms of being able to give them full representation.  It seems that our attorneys are just 
constantly scrambling from one case to the next without having time to take a breath or being 
able to spend the amount of time that I know they would like to on the cases.  I don’t fault 
them for that because in order for them to handle indigent defense they have to handle so 
many cases.  It really puts them in a bind in terms of having the time that they need to give to 
each individual case. 

 
1:41:09 Chair Ellis This is an issue we have seen, obviously, in a lot of places that for the attorney to increase 

compensation, which the attorney needs for personal and family reasons, they end up taking a 
caseload that does push the envelope in terms of their ability to handle them properly.  Any 
suggestions how we should approach that problem? 

 
1:41:41 Hon. J. Pratt Well, I think the only answer is to increase compensation.  If you squeeze the attorneys down 

too much on how many cases they can handle, then it is not financially feasible for them to do 
indigent defense.  In eastern Oregon generally, we already have too few attorneys available.  
We are probably fortunate here in Malheur County.  We have enough different attorneys 
handling indigent cases.  Even here occasionally, particularly if we get a riot situation out at 
the prison and there are eight or 10 defendants in a case, we are reaching all over eastern 
Oregon to find enough attorneys to represent everyone. 

 
1:42:39 Chair Ellis Do any of the commissioners have questions for Judge Pratt? 
 
1:42:39 Hon. Elizabeth 
     Welch Hi Judge Pratt.  This is Betsy Welch.   
 
1:42:50 Hon. J. Pratt Hi.  How are you? 
 
1:42:50 Hon. Elizabeth 
             Welch In the report that the staff and the Commission presented today, there is a reference here in 

dependency cases to the fact – I am just going to read you the sentence.  “It was reported that 
although the court encourages them to seek appointed counsel, many parents waive counsel 
because of the cost.”  I am puzzled by that.  I don’t understand what that means? 

 
1:43:18 Hon. J. Pratt I’m not certain what that means.   If they are able, if they are above a certain threshold, they 

have to pay a $20 application fee, and if they are above another threshold, they are required to 
reimburse the state for a portion, or all of the costs, of their court appointed attorney.  That is 
the only cost that I could think that that could be reference to. 

 
1:43:50 Hon. Elizabeth 
             Welch Is it your impression, or experience, or observation, that there are parents involved in 

dependency cases proceeding without counsel on a regular basis? 
 
1:44:00 Hon. J. Pratt I don’t see it as happening frequently.  I think that is probably infrequent.  Most of our folks 

in dependency cases fall into a low income category and they usually qualify.  It is my 
experience in virtually all dependency cases we have attorneys representing the parents. 

 
1:44:31 Hon. Elizabeth 
      Welch Thanks. 
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1:44:31 Chair Ellis Other questions for Judge Pratt?  Judge, thank you very much.  We appreciate your 

participation. 
 
1:44:39 Hon. J. Pratt Okay.  Thank you. 
 
1:44:40 Chair Ellis We will take a much promised recess.  Let’s come back about five after 11:00. 
 
1:46:40 Chair Ellis One that wasn’t here earlier was David Carlson.  I know Dennis Byer asked to share some 

thoughts with us. 
 
1:47:04 S. McCrea Lawyers always say that. 
 
1:47:04 D. Byer I am not a lawyer.  I am a lowly investigator. 
 
1:47:06 S. McCrea Those associated with lawyers always say that. 
 
1:47:09 D. Byer What can I say.  My name is Dennis Byer.  I work for Coughlin, Leuenberger and Moon as 

the staff investigator.  I have been with them for 10 years now.  Prior to that I was in law 
enforcement.  I haven’t done a whole lot of indigent work.  When I started out with Bob 
Moon back in 1989, ‘99, maybe 2000 we did some work where the counties were paying.  
Until just recently I haven’t done very much indigent work.  I started doing some of it, so 
even though I have been investigating for quite awhile I wasn’t really conversant, like I 
should be, with some of the rules and regulations.  I am learning them as I go, but the staff 
that you have at PDSC is incredible.  They are helpful.  They are polite.  They try and steer 
me in the right direction.  They answer my questions in a timely manner.  If they have to tell 
me no, which happens sometimes, it is always a teaching moment.  They are very pleasant 
and they are an absolute credit to your organization.  I don’t know if anybody has told you 
that but they are just wonderful. 

 
1:48:09 Chair Ellis You are welcome to continue and stay longer. 
 
1:48:16 D. Byer Seriously, that is it because I am just starting to do some indigent work.  I would like to see 

more money but that is just the way it goes.  There is a significant difference between what I 
charge as an hourly rate on retained cases and what I get paid in the indigent cases. 

 
1:48:33 Chair Ellis Although that has improved this year over last. 
 
1:48:36 D. Byer Three dollars an hour, but nevertheless it is an improvement.  The main thing is it is also kind 

of fun, in some ways, to do indigent work because a lot of the truly indigent clients out there 
don’t have a lot of hope.  I know that they might have bad facts and other things, but if you 
have somebody who is actually working there who cares, the indigent clients that I have dealt 
with, and that I have seen with other cases that I am not involved in directly, they really, truly 
appreciate when someone pays them some personal attention.  I know that it is not always an 
easy task, but I also know again if I have any questions I can always call on the staff and they 
can help me anytime, and they will and they do a great job. 

 
1:49:24 J. Potter Dennis, could you give us a little bit of a overview of what investigators do get paid in 

retained cases in eastern Oregon? 
 
1:49:31 D. Byer I charge $90 an hour for my time.  I get paid $28 an hour on indigent cases.  It does beat the 

time that I was called to be a fact witness in a county, Grant County, where I had witnessed 
something, called 911 because I was concerned, and I got $5 a day and eight cents a mile to 
go sit and testify in a criminal case. 

 
1:49:59 S. McCrea That is statutory. 
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1:50:00 D. Byer Yes it was.  I would hope you would be able to change that a little bit.  Most investigators I 

know charge anywhere from $65 to $75 an hour on their retained cases. Some of them are 
$55.  There is a significant difference.   There is more of an incentive to work the retained 
cases than the indigent cases.  It is kind of fun and kind of refreshing sometimes to see people 
that really don’t have a whole lot of hope.  To go in and see what they have to say and try to 
help them out. 

 
1:50:34 Chair Ellis Thank you.  We appreciate it. 
 
1:50:49 M. Rader Good morning. I am Mark Rader and I am with the firm of Rader, Stoddard and Perez.  We 

are the primary contractor in Malheur County.  I have been there since about 1988. 
 
1:51:02 Chair Ellis When you say “primary,” do you have a sense what percent of the caseload you have? 
 
1:51:08 M. Rader I don’t.  I used to.  One of my partners has taken over the case counts and I just keep a rough 

eye on it to see what is going on.  Since January we have been averaging about 120 cases a 
month.  It has actually been riding much higher some months, but it is kind of in that range.  
We have two associates, both women, who we hired right out of law school.  One is married 
and has a couple of children and lives in Fruitland, Idaho.  To her, being in Ontario is being in 
the big city.  She came from a very small town in Idaho.  The second one has been around the 
world a lot and has chosen to live in Boise, and commute to work in Oregon, and my partners 
and I are waiting to hear the dreaded words “I think I am going to take the Idaho state bar.”  
That is kind of the kiss of death for associates.  They get attracted to Boise.  It is a very nice 
city.  You see it on the covers of magazines now and they just don’t want to be in Ontario 
after a while.  She is also unmarried, which also makes a difference.  They are both very good 
and we are going to do whatever we can to keep those two women with us.  They are just 
doing dynamite work. 

 
1:52:34 Chair Ellis The Eastside Café is not enough to hold her? 
 
1:52:38 M. Rader It is not enough.  We need more than that.  They have opened a new place that is better, but 

she still prefers Boise.  That being said, that is kind of …. 
 
1:52:52 Chair Ellis How long have these two been working with you? 
 
1:52:52 M. Rader The one who is married, her name is Renee Denison by the way, and she has been with us for 

about four years now.   She seems very comfortable and happy.  I am thrilled because I would 
hate to lose her.  The second one is Whitney Bindreiff and she has been with us for about a 
year.  She is also doing dynamite work.  I am very proud of what she has done.  I have helped 
her on a few cases and sat with her.  I have been waiting to do something, but she is always 
totally prepared and got the arguments ready to go.  It has been very easy for me to deal with 
in terms of training and those kind of things.  I would hate to lose her, but she is the one I am 
worried about mostly.  It is a continuing problem of finding the right person, the right fit. 

 
1:53:33 Chair Ellis We heard from some others today that caseloads here fluctuate and it gets hard for someone in 

your position to have associate lawyers.  It doesn’t sound like that has been too bad of a 
problem for you? 

 
1:53:51 M. Rader Ours doesn’t fluctuate a great deal.  It is more of a long wave.  Every once in awhile there will 

come a period where they will drop off for three or four months, but we still have plenty of 
backlog to do from the times when the caseload is too high.  We always have work for those 
people and it is not a problem that way.  You do begin to worry if the caseload goes down 
below your predicted average, whether you are going to be able to make the numbers by the 
end of the year.  Frankly, every year I have been in this business but one, I have always made 
it.  It has always come back so I don’t worry a lot about it. 
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1:54:30 Chair Ellis You do both the criminal and juvenile? 
 
1:54:34 M. Rader Pardon? 
 
1:54:34 Chair Ellis Do you do juvenile as well as criminal? 
 
1:54:34 M. Rader Yes.  We do the whole spectrum of cases whatever it may be. 
 
1:54:37 Chair Ellis Delinquency and dependency? 
 
1:54:36 M. Rader Yes.  Mental hearings, everything. 
 
1:54:45 P. Ozanne Mark, it indicated in our report that at least hourly paid attorneys are drawn into Idaho 

because their rates are higher.  Do you know anything about that?  It kind of surprised and 
disappointed me that Idaho is paying higher rates. 

 
1:54:58 M. Rader I can walk into Idaho now and take a court appointed case and get $50 an hour.  It is a capital 

murder case I can get up to $90 or $100.  It is negotiable from county to county, but it is 
generally a lot higher than they get paid here. 

 
1:55:22 P. Ozanne So it is a county funded system. 
 
1:55:24 M. Rader Right.  Well, the county seems to have control over it.  I am not quite sure who is funding it.  

We always have to fight that battle if someone wants to go work on their own.  I could go 
earn $90 an hour or $50 an hour and live in Boise.  I don’t have to commute.  I don’t have to 
deal with an office. 

 
1:55:51 Chair Ellis Wouldn’t have to pay Oregon income tax. 
 
1:55:51 M. Rader Right.  We have the double taxation problem in you live in Idaho. 
 
1:55:55 Chair Ellis Is your own practice bi-state? 
 
1:55:58 M. Rader I have handled one case in Idaho.  I was asked to by one of local providers  because of my 

experience in death penalty cases, and with the technical aspects of murder cases, DNA, blood 
samplings, splatter, that kind of thing.  I did that once.  All my other cases are here in Oregon 
and they always have been. 

 
1:56:24 J. Potter You commute from Boise, one of your associates commutes, how many other people on your 

staff? 
 
1:56:28 M. Rader One associate. 
 
1:56:30 J. Potter So just two people are living in Idaho from your office? 
 
1:56:34 M. Rader There are four. 
 
1:56:36 J. Potter Four.  What is the commute time? 
 
1:56:38 M. Rader For me an hour.  For my partner and the associate, Whitney Bindreiff, it is an hour either way.  

It is time I would like to have in my own pocket, but it is also not a hard commute since we go 
against traffic and it is freeway and in Idaho the speed limit is close to 75.  We cover the 
ground pretty good.  The other associate lives just across the Snake River in Idaho in the 
community of Fruitland.  They have really nice schools, better schools, so that is why she is 
there. 
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1:57:13 Chair Ellis Dennis Byer made some very nice remarks.  How are you doing in terms of communication 

with staff and relationships with our agency. 
 
1:57:26 J. Potter The chair is fishing. 
 
1:57:26 M. Rader Fishing.  I don’t have any lure suggestions.  I don’t have any issues with communication with 

staff.  We have always seemed to have - you know, call on the phone, somebody answers, we 
talk, and things get done.  It is not a problem for us. 

 
1:57:47 Chair Ellis Do you tie in with the Idaho bar on criminal CLEs?  How does that work? 
 
1:57:52 M. Rader We can do that.  I have gone to CLEs in Idaho, particularly the ones put on in the federal 

court.  They offer, almost annually, a federal criminal defense CLE, both in regular criminal 
law and capital murder for $25 for two or three days and it includes lunch.  We always go 
over and go to those.  The State of Oregon has always given us credit for that. 

 
1:58:31 Chair Ellis There was a big push, frankly, from the legislature that we hire, or permit, in-state experts and 

be kind of cautious about out-of-state experts.  That is probably a rule that was made by 
people who live in the Willamette valley and not on the border. 

 
1:58:51 M. Rader It certainly wouldn’t work here.   
 
1:58:54 Chair Ellis Has that been an issue for you? 
 
1:58:57 M. Rader No.  The court in our county has always allowed us to bring in out-of-state experts.  They 

have never questioned that.  Funding is up to OPDS to decide if they are going to pay for an 
out-of-state expert in that particular area.  We work hard to use local people but we can’t 
always do that.  There are no DNA people in Ontario.  You have to go to Boise or further. 

 
1:59:27 Chair Ellis Other than doubling the compensation, any suggestions you have for us how we could do our 

job better? 
 
1:59:34 M. Rader To me, certainly compensation is one of the issues and you have heard all kinds of proposals.  

I am not smart enough to provide you with any new ones.  Two big issues for keeping 
particularly young people coming out of school are benefits and student loans.  They have to 
come in, earn the wages that I can afford to pay, and pay their student loan and cover the huge 
deductible that is on the insurance policy that I can get for those people.  To keep it at a rate 
that we can afford to handle, we have this massive deductible.  Basically, you have to be on 
the gurney dying before the insurance kicks in around our office.  It would be better for them 
and their families … 

 
2:00:25 Chair Ellis This is just completely out of the blue but just let me raise the topic.   Somebody who knows 

more about this will just tell me there is no way to go there.  Given the number of providers 
that are in private practice such as yourself, I wonder if there is any way to do a group health 
policy, where the group is the statewide provider, as opposed to just your office. 

 
2:00:53 M. Rader I have thought about that before.  I have wondered if it could be done.  Maybe it has to be 

purchased through the Commission and then we pay the Commission somehow.  I think there 
are restrictions put in by the insurance company and not necessarily by you.  The limitations 
are, “We will cover only these people and not people that you hire part-time” - different kinds 
of policy restrictions.  There are only three different policy providers, actually there may only 
be two now, in the Ontario area who will actually provide health insurance. 

 
2:01:40 Chair Ellis Peter may know something about this. 
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2:01: P. Ozanne I know nothing about it, but I was going to ask, John, if your association ever looked into 
pooling? 

 
2:01:43 J. Potter We have looked into it.  It has been a few years since we have done so, and the economics 

and scale for us and our members didn’t work out at the time.  I would have to check our 
minutes but I think it was four or five years ago.  It may have changed.  It may be worth 
another look. 

 
2:02:04 Hon. Elizabeth 
             Welch Barnes, there is a group of non-profit agencies in Central Oregon looking at that too.  
 
2:02:19 M. Rader The only thing I could think of is if you bought the insurance for everybody and we just put 

our money in to pay for it.  I don’t know if you can do that. 
 
2:02:34 Chair Ellis I don’t know either.  That is on the list of long shot possibilities to look into.  Any other 

comments you wanted to make? 
 
2:02:41 M. Rader Yes.  I wanted to comment about prison cases a little bit.  Judge Pratt filled in a lot of the stuff 

that I was going to talk about.  I did want to point out, at least in Malheur County, the district 
attorney has a policy of basically not negotiating on prison cases.   

 
2:02:58 Chair Ellis Is that why there are 100 percent trials? 
 
2:03:00 M. Rader Almost.  Frankly, he says that but he bends it, but not very much.  If somebody does 

something bad in prison, instead of allowing the prison to handle it internally he charges a 
crime.  He gets two benefits out of it.  He increases his case count of felonies, and  he says he 
is supporting the prison staff and those kinds of people.  We get a lot of felonies out of it.  No 
misdemeanors, it is always felonies.  As Judge Pratt said there are problems in terms of time.  
What that really means is a problem in terms of your client relationship and control of your 
client.  If we lose control of that client, in other words, have a bad relationship because we 
can’t spend enough time with them that is when we get PCRs coming back against us.  We 
have complaints with the bar that we have to deal with.  Those are the kinds of things that pop 
up as a result.  We don’t necessarily have a bad result with the client.  We may still get the 
best result possible, but by then he just hates you so bad that he is going to try  something to 
get even.  The time involved in issue development is a very, very important matter for us.  
That can’t be done over the telephone.  It can’t really be done on video because … 

 
2:04:24 Chair Ellis What is your travel time to the institution? 
 
2:04:27 M. Rader I can be there in about 15 minutes but basically I allow an hour from the time I leave my 

office to the time I get into the prison and sit down with my client. 
 
2:04:37 Chair Ellis So fifteen minutes on the road and 45 minutes. 
 
2:04:40 M. Rader I allow another hour to get back.  It is a two-way street.  You have to get in and then you have 

to get back out again.  Depending on what your client is in there for and where he is being 
housed determines whether you go into normal visiting or whether you have to go into the 
actual prison itself and down into the interior parts to go visit.  There is just absolutely no 
substitute for face to face contact, shaking your client’s hand, to develop that relationship. 

 
2:05:11 Chair Ellis You have the same issue with the witnesses. 
 
2:05:17 M. Rader Same exact issue, and the issue with the witnesses is that after there has been a crime 

committed, there are witnesses, usually some inmate witnesses, those inmates are now 
removed from the institution and spread around the state.  Now we have driving time and 
those kinds of issues.  You need to send an investigator, but preferably you and an 
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investigator, to go and interview that witness.  I think the ABA Standards are turning to that 
direction.  You have to be there to talk to the investigator.  It is getting to the point where you 
can’t rely on the investigator’s work; you have to be there with him. 

 
2:05:59 Chair Ellis I take it where you are headed is in contract negotiations when we get to case counts there 

should be a weighting factor in prison cases. 
 
2:06:09 M. Rader There is to some extent now.  I have to say it right off the bat.  We are getting some advantage 

on that but we need a lot more. 
 
2:06:24 Chair Ellis This is, I think, the first time I have heard of this issue which suggests to me that your DA’s 

practice of charging crimes and not leaving it to the administrative enforcement inside the 
institution is may be unique? 

 
2:06:41 M. Rader I don’t know if it is unique or not.  That is the way it works in Malheur County.  I haven’t 

done any prison crimes in other counties.  I have done PCRs in the other counties. 
 
2:06:54 Chair Ellis Chief, in Marion County what happens? 
 
2:07:01 Chief Justice 
     De Muniz I don’t know what the charging practices are there.  I know that they prosecute cases from the 

prison, but whether it is to the same degree that Mark is alluding to I have no idea.  Maybe 
Judge Lipscomb knows? 

 
2:07:17 J. Lipscomb The most serious cases are prosecuted through the district attorney’s office.  Anything within 

the institutions we feel can be handled capably within are dealt with through disciplinary 
segregation and that sort of thing.  There is always a natural tension of our system feeling 
itself overwhelmed.  People cutting themselves are sometimes charged with inmate 
possession of a weapon in circuit court.  I really always felt that that was something that could 
be dealt with perfectly well in the institution.  There is a tension back and forth as to what is 
in and what is out and where it could be most appropriately handled.  But in general, the most 
serious ones come outside to the DA’s office in Marion County, and the more routine fist 
fights and that sort of thing stay within the walls of the institution. 

 
2:08:15 Chair Ellis Do you find the MCAD lawyers that do the prison cases have this same issue of it taking 

significantly additional time.  You have to go to the client … 
 
2:08:27 J. Lipscomb I have only been at this new job for a month, but that was a complaint that I was well aware of 

as presiding judge, how much additional time they required.  From time to time the judges get 
involved - it is not just an issue with the state institutions it is an issue with the local jail 
facilities as well - facilitating contact between attorneys and their clients within the institution.  
As judges, we quit doing the small claims cases inside the institution just because it is so 
inconvenient for judges simply to get inside.  I have heard that lawyers feel the same way 
about getting into courthouses. 

 
2:09:20 P. Ozanne Mark, in your lengthy time in Ontario and working in the prison, have you seen a correlation 

with the superintendents?  I would think it is not particularly in their interest for the 
superintendents to have a high litigation rate either.  They have same issues, dislocation, etc.  
Have you noticed not just the prosecutor’s charging but have you noticed any difference over 
time with superintendents in that institution? 

 
2:09:41 M. Rader Not really.  It seems to be controlled by the DA. Something is happening, or some report is 

being given to the DA every time this happens, and he is choosing to charge.  I don’t know if 
he has drawn any lines about where he charges.  There doesn’t appear to be.  Of course, I only 
know the cases that come to us.  I don’t know all the ones that are there.  I haven’t seen a big 
change or shift in that.  Some of these same aspects that we talk about - getting out of prison, 
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having client control -also apply to the PCR cases that we handle.  We handle those locally in 
Malheur County and are also doing those for Umatilla County.  These same problems affect 
the handling of those cases and also add time to those.  The one thing that is a big factor in 
working with these cases, and I have no way of fixing this and I don’t think the Commission 
does or even the prison does, but very often our clients come to us after having talked to or 
associated themselves with the law library and the legal advice that they get within the law 
library.  They come poisoned with that and there is always someone in the background who 
has given them advice that is different than your advice.  You are always having to fight this 
thing.  It is a huge time factor.  It is nothing official.  It is this inside prison stuff going on 
between fellow gang members, the law library personnel, whoever it may be giving this guy 
advice that makes no sense whatsoever, but he thinks so.  Then we have to fight him and his 
advisor inside.  That is something that I don’t think you can prevent, but it is also a major 
factor. 

 
2:11:43 Chair Ellis His advisor inside is keying up the PCR case.  Other questions for Mark?  Thank you. 
 
2:11:52 M. Rader Thank you for the opportunity. 
 
2:11:54 Chair Ellis Krischelle Hampton. 
 
2:12:06 K. Hampton Good morning, Chair Ellis and Judge De Muniz and fellow board members.  My name is 

Krischelle Hampton.  I am a relatively new attorney.  I passed the bar in 2006.  I am 27 years 
old.  I am the mythical young attorney that won’t come to eastern Oregon.  What I can tell 
you though is that my peers would like to.   

 
2:12:30 Chair Ellis Where did you go to law school? 
 
2:12:31 K. Hampton I did my first year at Baylor and then I transferred and finished at the University of Oregon.  I 

have a number of peers that would love to practice in this area.  I think the difference between 
me and those peers was that I willing to take a lot more risk in where I went in terms of my 
finances.  I deal with a lot of stress all the time in that regard because I have quite a bit in 
student loans.  I borrowed $20,000 to start a practice and just took a leap.   

 
2:13:09 Chair Ellis So let me see if I understand you.  Out of law school you started your own practice here? 
 
2:13:17 K. Hampton Correct. 
 
2:13:17 Chair Ellis Good for you. 
 
2:13:18 K. Hampton The reason I could do that is twofold:  One is Mr. Whitnah let me come into his office and 

rent space from him, rent free, for about a year.  I now pay him rent and am able to do that.  
That is one of the reasons.  The other reasons are great mentors in this area.  I have a huge 
degree of respect for the attorneys who practice in this area.  Some of the older attorneys have 
definitely helped me.  Technology has changed.  I am able to get all the CLEs, bar books, for 
about $500 for the year, as opposed to about $30,000 to start a law library.  What I can’t 
afford still is Lexus or some of those better research tools.  I also can tell you, in terms of 
benefits, I think that that is a huge difference between what the DA’s office can afford and 
what the defense bar can offer.  I did apply for a deputy DA position here.  I was one of two 
candidates and wasn’t hired.  I think that things happen for a reason and that was a very good 
thing for where I am going to go in my life.  I probably would have been a lifer in the DA’s 
office because they have benefits and things like that.  Right now where I am at is I love 
doing criminal defense work and I love doing it for indigent clients.  More than 50 percent of 
my time is spent on those clients, but less than 30 percent of my pay is from that.  Right now I 
have 94 open matters and about 31 of those are indigent defense cases.  I have been appointed 
47 over the entire year.  A lot of the 30 that are still left open are juvenile dependency matters.  
They have to be left open just because you don’t do one hearing.  I go to community resource 
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team meetings for those children.  On DUI’s I go to the DMV hearing with my client.  I think 
it is malpractice to not ask for a DMV hearing and go.  It is the one time as a criminal defense 
attorney you get to question police officers before trial.  Every time there is some issue that 
comes up in those DMV hearings.  Mostly why I wanted to talk to you today is that recently 
Mr. Whitnah and I have been discussing forming a partnership.  I did a small website for 
myself.  When I was doing that I Googled my name, so when I was thinking about a website 
for us I googled our names.  One of the things that came up on my name was notes from one 
of your past meetings, saying that I was this young new attorney, and appeared to be a good 
attorney, and had been “preserved.”  I’m not sure what that means. 

 
2:16:20 Chair Ellis It beats the alternative. 
 
2:16:20 K. Hampton I assume what was meant was I had been preserved as an indigent defense provider in this 

area.  What I can tell you is that I am not there.  I struggled in making the decision to go 
ahead and do that because I was right at a place where, without advertising or anything, I 
could make a career here on private pay cases.  The attorney-to-people ratios out of these 
counties, just Baker County, I just looked at Baker County when I came out here.  In Portland 
it is about 240 people to one attorney.  Out here it is over 1,000 people to one attorney.  There 
is a demand for our time and we can be paid well in other areas.  What I struggle with is I love 
this work, but I can’t afford to pay my staff.  No one in our office has insurance with the 
exception of me, and I have it because my parents pay for it and it is a $5,000 deductible.  I 
guess mostly what I want to tell you is you have a real opportunity, and I think benefits are an 
area to look into.  If there was a way that we could get our staff insurance then maybe we 
could make it.  What I am toying with is almost every attorney in this county is approaching 
retirement.  There is an opportunity for me to pick any area of law.  Do I pick family law 
where I can make it or do I continue to do this work?  I am not even paying myself many 
months.  I pay $150 a month in rent.  I have no kids, no family. 

 
2:17:57 Chair Ellis Let me understand, you are part of a consortium? 
 
2:18:01 K. Hampton Correct.  Correct.  I am part of the consortium with Mr. Kiyuna and Mr. Whitnah.  Mr. Cronin 

does some of the juvenile cases, but he is no longer part of the consortium.  At any rate, I am 
the young attorney that could stay here.  At the present amount of pay with no benefits, and I 
can’t use the loan programs because you have to be a full-time provider...  I did well in law 
school.  I paid attention.  When Harvard graduates came to talk to us about our loans and they 
were forming a group of graduate students to collectively bargain with the banks to get lower 
interest rates, I was right in there.  I have my federal loans locked in at two percent interest 
rate because I was in that group.  Even so, I don’t think that it is going to be a wise business 
decision if there is a similar contract for me in two years to enter into that contract.  I just 
don’t.  I would love to be in a different position because I really do love these cases. 

 
2:19:18 Chair Ellis I am very interested in all of what you said, but one part in particular.  Here you come to the 

community without experience.  You have the law school degree and you were getting 
mentoring and supervision even though you are not an associate in the firm.  I think that is 
very impressive and I would like to hear more about it. 

 
2:19:49 K. Hampton When I started practicing what happened was my parents have a little store in a town about 40 

miles away.  Mr. Whitnah happened to talk to one of their employees and said, “What is that 
girl doing?”   He knew at that time that I hadn’t been hired by the DA’s office.  He said to tell 
her to come in and rent space from me.  He has been a very significant mentor because he is 
in the office, but one of the best pieces of advice that he gave me was to just talk to the other 
attorneys in town.  That has been echoed by Judge Baxter and it is absolutely true.  To the 
extent someone can answer a question they do.  The (inaudible) help with that.  There is a 
huge amount of mentoring.  I did well in law school.  That has made a difference in my ability 
to make it. 
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2:20:40 Chair Ellis You have family in the area.  You mentioned in your earlier comments you believe there are 
other younger lawyers out there that would be interested in coming here if the conditions were 
right.  I take it those would be ones without family ties here.   

 
2:21:01 K. Hampton Some, but I went to law school with people, there was one who had family in Baker County; 

he practices in Boise.  Another young attorney that I went to law school with is a very bright 
attorney; he practices in Eugene.  His family is from Mecal.  I am certain he would love to 
come out to this area.  There are others that I know of in Bend that practice there.  The ones 
there are doing private work because it is not feasible to pay loans and afford a family or 
anything else. 

 
2:21:46 Chair Ellis Questions for Krischelle? 
 
2:21:49 S. McCrea What area is your retained caseload in? 
 
2:21:50 K. Hampton Right now one of the challenges I have is it is kind of spread across the board and I am 

narrowing.  What I am absolutely sure of is that I could have a family law practice in eastern 
Oregon and make quite a large amount of money.  Next to criminal defense, my next area is 
family law.  I have quite a bit of estate planning that I do.  I think that where I need to head is 
to specialize in a couple of things.  I have got employment law, car crash cases, and a handful 
of other things that, for the most, I’m trying to get away from.  In fact, the two car crash cases 
that I had I asked another attorney in town to take those.  I can’t spend the time to get the 
expertise.  What I think I can do is cover a couple of areas of law.  I think that could be family 
law and criminal law.  Or it could be family law and estate planning.  I don’t know what it is 
going to be in a couple of years.  My preference would be family law and criminal law.  It is 
where the best stories are and you really get to make a big difference in somebody’s life.  I 
want to be an attorney that is more like Coughlin, Leuenberger and Moon that has their staff 
for 29 years.  I was talking to Dave Coughlin about what kind of insurance benefits do you 
pay.  I am trying to figure out if we could even pay a group policy, just the employee, and 
then have the employees pay for their dependents.  The policies that we have been able to 
find, you have to have 100 percent of your employees on the group and then 75 percent of 
their dependents.  I am just trying to figure out if I can afford the employees.  Coughlin, 
Leuenberger and Moon pay employees and dependents and the first $500 in their deductible.  
My employees, my staff, are looking at $2,000 deductible.  I think that I am going to be able 
to pay for the employees at $250 a month.  They are going to have to pay the $500 difference 
to get their families covered.  Mr. Whitnah and I were able to keep one key employee for me  
because we raised her salary to about $2,000.  It is hardly anything, but she is key and we 
have to keep her.  We gave her a bonus to keep her because she was headed to California.  
Her husband is a diabetic and they have to have insurance.  We have to find insurance to be 
able to keep her.  Last month my check from indigent defense was $1,903.  I can’t afford the 
$700 for her insurance.  Most months it has been more than that.  This last month it has been 
significantly lower because I had a number of cases where ethically I had to withdraw.  
Whenever you withdraw, with our current contract, the money that you had received gets 
withheld from your next check and goes to the attorney that takes over the case.  We 
discussed that when we were working on the contract.  One of the reasons that it was a 
struggle to enter it - and I think in large part, any contact that I have had with Public Defense 
Services Commission, or my office has had, has been excellent - when we were negotiating 
on that contract, I observed one of the providers that I had a huge amount of respect for that 
has done this work for 27 years, being talked almost down to when he was trying to explain 
what it was going to take for us to be able to make it out here.  I almost didn’t enter into the 
contract just because of the lack of respect that was given to him.  He is an excellent attorney.  
It was upsetting. 

 
2:26:00 Chair Ellis Did you respond to the survey? 
 
2:26:00 K. Hampton Which survey? 
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2:26:03 Chair Ellis I have just seen the results, but it was customer service survey that we did just recently.  

Hopefully, all providers were included. 
 
2:26:14 K. Hampton I don’t believe so.  I think I would have.  One of things there is that I think a lot of that stuff 

goes to Mr. Kiyuna’s office because he is the administrator.  I think he gives the input for our 
group. 

 
2:26:34 Chair Ellis Thank you very much.  Good luck. 
 
2:26:39 I. Swenson Mr. Chair, one comment at this point if I could.  It is just to say that our office, as you are well 

aware, often receives from the bar reports about complaints about public defense attorneys.  
Only once do I ever remember receiving a letter from the bar complimenting an attorney and 
their sending a copy to us.  They had received a letter from a client saying to the bar, “You 
should be very pleased with the work that this attorney is doing.  I can’t tell you what a 
marvelous job the attorney did for me,” and it was a public defender.  I think it could have 
been said about many, or all of the lawyers here, but it was about Ms. Hampton.  I thought 
you should know that. 

 
2:27:26 Chair Ellis Bob Whitnah. 
 
2:27:34 B. Whitnah I want to apologize for how I am dressed.  I have never been to one of these meetings before.  

I didn’t know that it was going to be this formal and I do apologize. 
 
2:27:41 Chair Ellis Well, usually people come with their fishing gear on. 
 
2:27:43 B. Whitnah On that issue, I would say to you, sir, that I really think this dry fly issue is over.  I think a 

strike indicator is more effective.  Drop fish about a foot off the bottom.  You can go with an 
atomic worm or blood nymph.  I would like to comment that my system is more effective for 
catching steelhead than Matt Shirtcliff’s.  I can prove that because I catch more steelhead than 
he does.   

 
2:28:27 Chair Ellis So from fish count to case count. 
 
2:28:29 B. Whitnah I grew up in Baker City.  My father was a dentist here.  I actually grew up in a house on Third 

Street about 75 yards from the courthouse.   As a kid, to be in the club with Greg Pittman, 
down the street - he was the older kid - you had to go through an initiation almost every week.  
It almost always included climbing on the giant, wooden wheels at the courthouse or flipping 
over the cannon that is there.  I graduated from high school in 1984.  I went to college and 
then I joined the Army.  I spent three years in Germany as a military policeman.  I got out and 
came back and finished college, got married and opened a restaurant here in Baker City.  It 
was the Phone Company restaurant on First Street, then sold that and then built houses for a 
little while.  One winter day I am eating a half frozen bologna sandwich drinking lukewarm 
coffee and decided that I have got to get an inside job. I took the LSAT test when I was about 
29 or so.  Six months later I went off to school in Oklahoma City for my first year and then 
transferred to the University of Oregon and finished up the last two years there.   

 
2:29:50 Chair Ellis What year did you finish? 
 
2:29:50 B. Whitnah I have an ‘01 bar number, sir.  About a year and a half before I got out of law school, so in the 

middle of my second year, I started telephoning Matt Shirtcliff.  I had never met him before, 
but I started calling and talking to him.  Because I am from this area and because he is a 
transplant here, but likes the things that this place offers, we did bond over talking about 
fishing and hunting and those types of things.  As I neared the end of my third year of law 
school I was calling him once a week.  As luck would have it he had an opening and I got to 
slide into a deputy DA spot.  It was where I wanted to go.  The bravery that Ms. Hampton has 
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shown is incredible.  To come here without something like that.  I got to spend four and a half 
years in the DA’s office.  I spent an extra year here because another deputy, Kim Moser, had 
gotten a job at the AG’s office and she was leaving.  Mr. Shirtcliff asked if I would stay on an 
extra year to help train the next deputy.  I did that.  Then if it weren’t for Mr. Cronin, one of 
the finest attorneys we have here in eastern Oregon, I would have had a very difficult time 
making the leap from deputy district attorney to private practice.  At that point, I think Mr. 
Cronin had about 60 percent of the indigent defense contract for Baker County.  He wanted to 
wean off of that because he had some big cases and I got to take the majority of those.  What 
it translated into was about eight or nine cases a month that I personally received.  That 
translates somewhere in the neighborhood of, sometimes it was down to as little as $5,000 a 
month.  Sometimes, though, it was as much as $10,000 a month.  That was great for me.  I 
just want to be a simple, country lawyer.  I don’t want to make a million dollars.  My plan is 
at retirement I want to have 120 acres and a nice house that my kids can come back to and 
visit at Christmas, with their friends from college, and sit on the porch and drink a gin and 
tonic and think about elk hunting.  That is my plan when I am 65 or 70.  I want to echo what 
Ms. Hampton said about this last round of negotiations.  I have never been through anything 
like that before.  I really struggled with whether I was going to be a part of the Baker County 
Consortium because the negotiation – I have never been through them before so I don’t know 
how they go typically - but the negotiations went something like this.  “We would like to 
provide indigent services.”  The Indigent Defense Services said, “Well, here is what we are 
going to pay you.”  We say, “We need this; could we get this?,” and “No.  There are other 
people who want to do it so if you don’t want to do it, see you later.”  I did not appreciate the 
way Mr. Cronin was treated during his negotiations.  I almost didn’t enter into the contract 
except that I needed it.  I have a choice to make.  I would love to do indigent defense.  I would 
be happy to just do indigent defense cases.  It is an issue of compensation, but it is really an 
issue of compensation for time.  If I could have more cases and be more efficient in my 
research abilities, I could handle more cases and that amount of money would be fine for me.  
I can handle eight, to nine, to 10 cases a month if I can get more efficient on my research 
capabilities.  What I mean by that is, as deputy district attorney I had, at any given time, when 
I first started out, I had all the justice court cases, all of the juvenile lesser felony and 
misdemeanor cases.  I didn’t do any dependency cases.  That is like 150 cases at a time.  I 
could easily do that and I could easily prosecute against four, or five, or six different defense 
attorneys.  The reason I could do that is because as soon as the defense motion comes in, I 
turn around and I pull out this binder.  This binder that has the information in it was prepared 
by the AG’s office, this binder of information of condensed case law wonderfully organized.  
Absolutely accurate in its legal detail, wonderful cites.  These books are prepared by people 
who are paid to just prepare those.  I flip it open and if it is a search and seizure issue, flip to 
search and seizure, if it is this issue, I flip to that, I look down the chart.  It is on this page, I 
go to that page, and there is a list of 20 or 30 cases with just the quick cites, the rulings, the 
holdings of the court and there it is.  Then, once I look at that it takes me 15 minutes to 
research what has taken the defense attorney three or four hours to research.  I can look at this 
and there is the answer.  Then, I get on the county Westlaw system, because it is right there on 
my computer on my desk, and I go look on that and research a case and make sure it has not 
been overturned.  Then I go to Matt’s office and pull out the advance sheets and make sure 
there is nothing brand new there.  Heck, I can defend against a defense attorney’s motion.  It 
takes me an hour and a half, two hours, to research it and write it.  I have gotten it to the court 
and it is no big deal.  As a defense attorney the information that we get, the condensed case 
law versions that we get, are okay.  They are prepared by people – well, if I had the gumption 
to do it, it would be prepared by somebody like me who is not getting paid to do it.  I have to 
do it on my off time, so they are not as well researched, organized, they are not as condensed, 
the information is scattered.  It costs me a lot of money to buy those in the first place and the 
help that it gives me is some, not much, and I can’t afford to get Westlaw.  If I had those 
research tools available to me, I could cut down the amount of time that I have to spend just 
researching and defending a case.   

 
2:37:05 Chair Ellis Do you access the Appellate Division’s people? 
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2:37:10 B. Whitnah Not as much as I probably should, but it is difficult.  It is more time consuming to do that kind 

of thing. 
 
2:37:26 Chair Ellis I am interested in this because certainly any efficiency that we can all share is a big plus.  I 

had thought that there were within the Appellate Division of OPDS, the kind of briefing 
support that you are describing.  Through email connection it is not hard to get there.   

 
2:37:50 B. Whitnah That may be.  That would be similar to one of the other backstops we used to go to as deputy 

district attorneys is you would call the AGs office.  They go, “Yeah, yeah, yeah, here it is.”  
They point you in the right direction to the cases.  It is an option.  I am just suggesting that 
one of the ways we could do this is to increase the amount of information that we as defense 
attorneys get. 

 
2:38:19 Chair Ellis Becky is here. 
 
2:38:23 B. Duncan I am with the appellate division and we have an attorney on duty and they will take calls from 

anyone.  They field calls from clients and from trial attorneys.   The attorney who is manning 
the phones that day may or may not have worked in a particular area.  They may or may not 
be able to respond immediately to a research question.  If they can’t respond, they will 
circulate an email to the office.  Anyone who has information can email back.  We can send 
out briefs and sample motions that we have.  We haven’t prepared treatises on Oregon 
Criminal Law to the same extent that the AG has.  We don’t do individual research projects 
just by people calling in.  We will supply any information that we happen to have.  
Oftentimes, if it is a recurring issue, we will have a brief that we will send out. 

 
2:39:17 Chair Ellis So be sure that you get the information from Becky how to do that. 
 
2:39:23 P. Ozanne I think you are also saying, if I understood you right, that in your experience the AG has a unit 

of paid, research lawyers, and the defense materials, etc., are done by volunteers and you 
don’t find it as well organized? 

 
2:39:37 B. Whitnah I’m finding the Oregon Criminal Lawyer’s Association, which is the source of information 

that I know about to get this specialized stuff, is not as high quality as the information the 
district attorney’s office has.  Let’s look at it from the beginning here.  All of the fine print in 
a criminal case or anything, all of the fine print is on the side of the state.  They have the easy 
job.  All of the fine print in the law is on the side of the state.  The criminal defense lawyer’s 
job is a lot more difficult and the resources we are given from the state are a lot less.  The 
DA’s office gets police officers.  The DA’s office gets health insurance.  The DA’s office gets 
a set salary.   The DA’s office has nine to five hours.  The DA’s office also gets their private 
investigator. 

 
2:40:34 P. Ozanne You’re saying as to the publications, you are not finding them as focused.  Your theory is it is 

done by people who are volunteering. 
 
2:40:40 B. Whitnah And they are doing a great job but it is not nearly as good or easy to reference as those.  That 

is one way that could really help.  The other is they get Westlaw.  We can’t afford it.  One of 
the other things I thought might help, and I was really glad to hear Mr. Rader talk about, is 
this issue of health insurance.  I have to admit that one of the things I like about having Ms. 
Hampton in the office is she so smart and she is such a business minded person.  Me, I am just 
a simply country lawyer.  I just want … 

 
2:41:20 Chair Ellis Do you ever tell juries that? 
 
2:41:20 B. Whitnah Absolutely.  One of my favorites was my first trial when I was deputy district attorney and I 

was against Mr. Bardizian.   He gets up and he says to the jury, “My name is Ken Bardizian 
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and I started to practice here in Baker County here in 1984.”  I got to stand up and say, “My 
name is Bob Whitnah, and I have lived here my whole life, and I graduated from high school 
in 1984.”  I just want to work my cases, delve into the law, help people as much as I can, and 
be efficient and good at it.  I am good at it.  I am with Ms. Hampton.  If something doesn’t 
happen with the amount of money, I am not going to do indigent defense as soon as this 
contract is up.  I may attempt to bow out of it sooner.  Most of my time, 60 to 70 percent of 
my time is spent on indigent defense cases.  It accounts for about 30 percent of the amount of 
money that I make in my office.  It is undoable.  At $200 an hour on a privately retained DUI 
case, I spend two hours on it and I have made more than I would make off of an indigent 
defense DUI case.  DUI cases are incredibly complex.  They are as complex as a lot of murder 
trials.  As a defense attorney I have had six trials.  I have lost two.  Two of the six trials that I 
had  were DUI cases.  If I calculate that out I made about four or five dollars an hour doing 
that DUI case.  I am happy to do it because the people need the help and I contracted for a 
case at that low amount of money, but I am not sure I can afford to do it anymore.  I like 
doing this.  Dan Cronin is a guy who likes doing this work and believes in it.  He can’t do it 
anymore and neither can I. 

 
2:43:30 Chair Ellis Other comments or questions?  Thank you. 
 
2:43:36 D. Cronin Excuse me, Chairman Ellis, I would like to speak to one issue that Mr.  … 
 
2:43:46 Chair Ellis What I am going to tell you is not going to take very long.  I am a big boy.  I can handle 

myself as far as the negotiations, but the thing that I think is a statewide issue that needs to be 
addressed, and I refuse to participate in, is this concept that Ms. Hampton was talking about 
where she had an ethical obligation to withdraw from a case.  The way the system is set up 
statewide these consortia don’t get paid.  The money goes to somebody else.  She gets paid 
$1,700 in a month because she is withdrawing from cases that she is obligated to withdraw 
from.  I think it is unethical, and this was my point when I was doing my negotiations, it is 
unethical to have a system set up and for this body to foster a situation where an attorney has 
to make a decision.   I have an ethical obligation and I need to get paid.  Do I withdraw from 
this case because of an ethical obligation?  You created that in this contract process and it is 
not right.  It shouldn’t be done that way.  You should not tempt lawyers.  Not all lawyers who 
have an ethical obligation are going to withdraw.  They are going to stay there as long as they 
can just to get paid.   

 
2:45:27 Chair Ellis I’m not trying to argue the point, but it is a difficult issue from our point of view.  Let me just 

comment.  One of the big, avoidable expenses that we see is a lot of substitutions.  You get 
part way into a case and then there is a need to withdraw.  Then you have to start over.  To the 
extent that the conflict was identifiable sooner, we could avoid a lot of that cost.  From our 
point of view, we certainly want to put in place everything we can to get – and a lot of this is 
witness conflicts.  You start down a track and it turns out there is a witness.  You had prior 
representation of the witness and here you are.  I am not trying to argue your point all the way 
but there is another side to it.   We want to build in an early detection, as best we can, to 
identify those conflicts before the conflicted time occurs. 

 
2:46:35 D. Cronin I understand and I am happy to debate that particular issue.  The smaller the community is the 

more likely that you are going to have a conflict that you will not discover until you have the 
police reports, sometimes not until you send an investigator out.  You may be into the case 
three weeks.  Just because of the nature of the discovery, obtaining it in time, you don’t find 
out.  You put all that time into it, and if you discover that you have a conflict, you have to 
withdraw.   

 
2:47:13 Chair Ellis Some counties do a terrific job of early discovery, making reports accessible, and the lawyer 

gets to see who the potential witnesses are much sooner.  Maybe that is less so here? 
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2:47:26 D. Cronin I have practiced in five different counties here in eastern Oregon, as well as other counties 
throughout the state.  I can assure you that from at least the attorneys that I dealt with, or from 
my own viewpoint, I didn’t take a case if I knew there was a conflict.  Many times you had a 
contact from the clerk of the court who asked, “Can you take this case?”  They read out the 
names on the indictment and you don’t take it.  Many times you just don’t know.  You don’t 
know enough until you get the discovery.  It is going to happen over, and over, and over 
again.  How you deal with that issue is difficult, but it is not fair for an attorney not to get paid 
for the work that they have been doing.  Especially out here where there is very little money 
anyway. 

 
2:48:33 Chair Ellis My only point is we want to put as much incentive on the lawyer as we can to identify those 

conflicts early in the process and not six or eight weeks later. 
 
2:48:43 D. Cronin I think what you have done is you have set up a system where the temptation is going to be 

there for an attorney to keep that case and not disclose the conflict. 
 
2:48:58 Chair Ellis That would not be the outcome we want. 
 
2:48:58 P. Ozanne So, Dan, you would propose something, a middle ground, in individual cases, I assume.  Is 

that your solution to the issue?  To take a look at the case that should have been discovered 
earlier maybe you would say, “Well, you should have been alert,” but if the conditions were 
such that the discovery was late.  You would want you paid and then … 

 
2:49:28 D. Cronin The attorney who is involved in it should at least get some compensation, where now they are 

having to give up everything they have got when they discover the conflict.  That would be 
one way to handle it.   

 
2:49:34 P. Ozanne On a case by case basis? 
 
2:49:35 D. Cronin On a case by case basis.  Ultimately, this issue can be resolved if you pay attorneys enough 

money that is not based upon the case system. 
 
2:49:53 P. Ozanne That is an ongoing debate that we have. 
 
2:49:55 Chair Ellis Yes.  Come on up. 
 
2:50:05 K. Bardizian I’m Ken Bardizian.  I have been here since, like Mr. Whitnah says, 1984.  As a matter of fact, 

Matt Shirtcliff was talking to me about contemplating whether he should hire Mr. Whitnah or 
not.  I told him, “Well, I don’t know how long he will work for you but he is not leaving.  
This is his home.”  So they hired him.  Anyway, I think I can address Mr. Cronin’s concerns.  
I have the very problem come up in my cases.  The reason it comes up is because it is such a 
small community.  If you are in Multnomah, or Lane County, or Marion, the likelihood of a 
conflict like we are concerned about just doesn’t arise because of the number of lawyers that 
are available.  That is compounded by the fact that here the DA will file an information and 
they will not allow a preliminary hearing.  If we file for a prelim, he will dismiss the case, go 
the Grand Jury, and indict.  He will not provide discovery when we request it when the case is 
just based on an information.  That sort of hampers our ability to get discovery.  In a 
misdemeanor we often don’t get discovery for a couple of weeks.  In the felonies we don’t get 
them until there is an indictment.  You have to keep working the case.  What can you do?  
You have to get an investigator.  You have to confer with the client.  Talk to witnesses.  Get 
the investigator involved. We are all spending time.  In some cases it is obvious.  If the main 
victim is a former client, or a former recent client, you have that figured out without spending 
a bunch of time in it.  I have had cases come up where I have worked the case for a couple of 
months and then all of the sudden the DA says they are going to call somebody as a witness 
that I hadn’t counted on.  That occurred in a Measure 11 case.  I had worked the case for two 
or three months and I had to bail.  Luckily, I refuse to do Measure 11 cases on a contract.  I do 
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it on time, but it could easily happen on a contract case.  As Mr. Whitnah says, you work a 
DUII for example; we are getting paid something like $329 for a DUII.  The way the 
legislative scheme is going any third DUII conviction we are pretty much forced to go to trial 
on just because of the consequences.  I guess you can thank Kevin Mannix on that.  With 
regard to flow of funds, a lot of us are really independent and don’t like being under 
somebody’s thumb, that is why we are all solo practitioners.  I liked it great when I was able 
to contract independently with PDSC, but basically we got the consortium rammed down our 
throats.  As Mr. Whitnah said, “If you don’t want to do it for what we are offering we’ll get 
somebody else.”  There were people in outside counties willing to contract and provide the 
service. 

 
2:54:00 Chair Ellis You can see the other side of that, though, can’t you? 
 
2:54:01 K. Bardizian I understand.  It is money.  I understand the thing but we need local lawyers providing local 

service.   
 
2:54:15 Chair Ellis Which a consortium structure allows. 
 
2:54:15 K. Bardizian It does because we had to accept what was offered.  We couldn’t really negotiate because they 

had other lawyers from another county who were willing to step in and do the same work for 
what the state was willing to pay. 

 
2:54:35 Chair Ellis Given all of the distances was that credible?   
 
2:54:41 K. Bardizian Well they were willing to do it.  I won’t do a contract case out of county.  That is the only 

way I can afford it and that is arguable. 
 
2:54:56 S. McCrea You know, Ken, one of the discussions that we have had is the hourly rate versus the 

consortia.  We ended up with a public defender in Lane County, but we also ended up still 
with an hourly structure.  One of the arguments against that and it was explained to the folks 
in Lane County and they wanted to do it anyway, is that they would be making more money if 
they went to a consortium situation than by doing it hourly.  They didn’t want to do that.  It is 
different too because in the federal system under the Criminal Justice Act, the CJA, it is all 
done hourly and there are caps.  It is like $7,000 for a felony but the judge has discretion to go 
over the cap. 

 
2:55:40 K. Bardizian I’d be glad to do them for $7,000. 
 
2:55:43 S. McCrea There are different kinds of cases too, with Ballot Measure 11 and all that.  I guess my 

question is, and you are telling us that you are doing the Ballot Measure 11 cases hourly? 
 
2:55:54 K. Bardizian Yes.  I contracted with state to do it that way because of the amount of time.  I have had two 

Jessica’s Law cases last year.  I managed to settle them both, but I spent an ungodly amount 
of hours on it.  I kept them both out of prison.  I have had some other Measure 11s and the 
only way I can justify providing a fair amount of representation at a fair price is if I do it by 
the hour.  Let’s say I got a Measure 11 case and then it comes up I have a conflict.  I bail out.  
What happens then?  I don’t deserve the entire amount of money.  Do I get nothing out of it or 
do I get a prorated share?  Is the other guy going to be able to do it for what is left?  Is he 
going to do it for nothing?  Because of the severity of the case I decided it was best to do it on 
an hourly basis.  If I spend less time on it and resolve it where I get the guy maybe probation 
with the threat of prison over his head and spend maybe 30 or 40 hours instead of a 1,000, 
fine.  I am willing to take less money.  It is fairer that way.  The other thing is, there is a 
concern about having enough lawyers in this area.  I am going to be 63 this month.  I am 
probably going to work another seven years, I figure, because I can’t afford to retire and I got 
a kid in high school.  I can’t afford anybody as an associate. 
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2:57:50 Chair Ellis I was encouraged that we had two younger lawyers here. 
 
2:57:57 K. Bardizian Most of us are getting older.  I firmly believe that if we don’t provide this service rights are 

going to be eroded and then the people who have got money to afford lawyers won’t have the 
same rights as they have now.   You have got to figure out a way to do it.  I don’t know if you 
can.  I do know from what I have heard that Montana pays $80 an hour.  I have nothing to 
back it up with.  It is stuff that has been written on the internet.  That information has been 
provided on the OCDLA lists.  If they are getting that kind of money, I don’t understand why 
Oregon can’t provide it either, other than nobody cares about people who are charged with 
crimes.   

 
2:58:55 Chair Ellis Other questions for Ken? 
 
2:58:54 K. Bardizian Somebody had a question about subsidizing attorneys and making sure they are working 

criminal cases.  The office can provide the statistics.  They can provide a case count and show 
what the person is doing, I would think.  I don’t think Mr. Mallon answered that totally. 

 
2:59:27 Chair Ellis I don’t think there was an issue of do we trust people when they report what has been done.  

The issue was is there sufficient work, with the supervision that would be required; they could 
bring in a younger lawyer.  What protection do we have if we subsidize that, that the lawyer 
stays in the system long enough that we can recover. 

 
2:59:54 K. Bardizian That would be a hard one to answer.  Until the economy around here improves I imagine that 

is a problem getting new lawyers here.  The other one is when I first moved out here there 
was no internet, cable T.V., all the CLEs were in western Oregon, and money was tight.  It is 
one thing getting a young lawyer out here.  It is another thing to get somebody who is married 
to come out here if they are from the big city just because there is a lot canned entertainment 
and stuff like that.   That has improved since you got the dish T.V. and the internet and stuff 
like that.  It takes a certain kind of person who wants to live out here, somebody who doesn’t 
mind being somewhat isolated, not having the things that are taken for granted in the city.  I 
grew in San Francisco and I had to get out of there because it felt like an ant colony to me.  I 
am the exception.  Usually you are used to the environment that you grew up in and that is 
what you would prefer.  I don’t know what the incentives are but it is …. 

 
3:01:27 Chair Ellis One of the incentives … 
 
3:01:29 K. Bardizian I like the outdoors. That is why I am here. 
 
3:01:32 Chair Ellis In Portland we hear the absolute opposite complaint that we were told here today.  The 

younger lawyers don’t get trial experience.  They get paid but they don’t get trial experience.  
Apparently here there is a real opportunity for younger lawyers to get that trial experience. 

 
3:01:52 K. Bardizian There is and there isn’t.  I remember a couple of years ago the courthouse staff complaining 

about not having enough trials.  The reason has been as Mr. Shirtcliff alluded to, we have 
always pretty much had an ability to negotiate and get fair and just results.  Judges are willing 
to allow those.  There have been jurisdictions where I can’t work with the DA at all or the 
judge. 

 
3:02:30 Chair Ellis Thanks a lot. 
 
3:02:37 K. Bardizian I was just trying to take notes and fill in the blanks but I guess that is good enough. 
 
3:02:44 Chair Ellis Thank you very much, Ken.  Chris Zuercher? 
 
3:03:07 C. Zuercher Good morning.  My name is Chris Zuercher.  I am an associate with Coughlin, Leuenberger 

and Moon.  I was hired away from the DA’s office.  I was there when Bob was hired.  I think 
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my first criminal trial was against Bardizian too.  Pretty sure it was.   I guess I am here 
because Bob was not able to be here today.  I will tell you that this really is, I guess over the 
next several years, I think this really is a good time for young attorneys to make the move to 
eastern Oregon.  Having said that, you have heard the difficulties of doing that.   

 
3:04:00 Chair Ellis So in your case what made you come here? 
 
3:04:03 C. Zuercher Somebody offered me a job.  I am not from Oregon.  I am from Ohio originally.  My wife is a 

military brat so she kind of grew up all over.  Her parents retired to Eugene.  He was a 
Chaplain in the Air Force and retired to Eugene I guess about the time I started law school.  
We came out to visit and I thought, “Well, hey.  Let’s try Oregon after law school.”  Having 
no idea that there was anything to Oregon other than Portland and Salem and Eugene.  It 
ended up, having never heard of Baker City when I filled out the resume, but somebody gave 
me a job here.  We have been here since 2000.  This is a good time for young attorneys if we 
can try to attract somebody.  I guess what I am saying is this is the time to move.   

 
3:04:57 Chair Ellis So you bucked the trend and came to Baker City and then you bucked the trend and left the 

DA’s office to go into defense work.  What happened there?  How could you possibly afford 
to leave that lucrative DA job? 

 
3:05:13 C. Zuercher Well, I am with a firm that doesn’t do indigent defense completely, quite frankly.  Mr. 

Whitnah, Ms. Hampton, Mr. Cronin, and some of the others have talked about, that is not all 
of what we do.  We do indigent defense.  I can tell you without reservation it is by far the 
work I prefer to do.  In terms of just percentage of time, I do spend a larger percentage of time 
on those than other types of cases.  It is not over 50 percent or anything like that but it is a 
larger percent than the others things.  I just enjoy it.  I enjoy working with clients that don’t 
have to worry about footing the bill because we think there is a good motion to suppress issue 
or something like that, people who wouldn’t otherwise have the resources to be able to litigate 
the issues to protect the rights that they think they have and obviously we all think they have 
or we wouldn’t be here.  That is why we can do it is because that is not all we do.  We do a lot 
of family law.  We do a lot of other types of cases as a firm.  I have been lucky, in a way, 
because I have kind of been assigned to those cases, but they are the cases I prefer to do.  It is 
not all we do and we wouldn’t be able to do is exclusively, obviously.  I guess what I am 
saying is this is the time it strikes me that if we can get some good, young attorneys in Baker 
County this is the time to do it.  There is a generation of attorneys that was here when I got 
here eight years ago, good attorneys.  I think I have had the best of luck in Baker County, like 
some of the other folks have said, because there are good people here who are willing to work 
with young attorneys.  I think that holds true now.  I am certainly not an old timer by any 
means.  For younger attorneys who come in I think there is a willingness to work, and talk, 
and cooperate.   I saw that coming in and I see that continue as I have been here in the system 
for a few years, but I think this is the time to do it.  So despite the challenges, and I know 
there are many, I encourage anybody to act now to try and solve some of these issues so that 
we will have people coming in to take over these key roles with key people leaving over the 
next five or 10 years.  This is the time to do it.  I would just encourage you to do that if you 
can.  That is really all I have unless you have questions. 

 
3:08:05 J. Potter Chris, why does your firm do public defense work?  It is not lucrative.  You enjoy it and Bob 

Moon used to enjoy it.  I don’t think he is doing it as much anymore.   
 
3:08:19 C. Zuercher He is the guy that had that contract.  For years it is not something Coughlin or Martin 

Leuenberger has done.  I think it was Bob Moon that had done that historically.  I think he 
was just a person who was committed to criminal defense and indigent defense.  I think it is 
something that he sees as kind of a community service.  To give back to the people who need 
it.  Obviously, in terms of criminal defense work, it is not the retained cases that make the 
world go round.  We have got those.  It is indigent cases that are, I don’t know what the 
percentage are, but the big bulk of those kinds of cases and they are important cases because 
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they shape the system.  I think that has something to do with it to.  I think it is a commitment 
to the criminal justice system and criminal defense as a whole.  By virtue of that you have to 
care about indigent defense if you care about that kind of stuff. 

 
3:09:45 Chair Ellis I like your attitude.  It is good. 
 
3:09:50 C. Zuercher Good.  Sorry you had to wait for it. 
 
3:09:55 Chair Ellis Any other questions for Chris?  Thanks a lot. 
 
3:09:56 C. Zuercher Thanks. 
 
3:09:56 Chair Ellis Anyone else have thoughts they want to share with us before we break for lunch? 
 
3:10:06 B. Whitnah Can I just follow up on the last thing that Mr. Zuercher talked about.  You asked Mr. Zuercher 

why their firm does the work and it never really occurred to me.  You must know why we do 
it.  It is certainly not the money.  I may be off a little bit in this figure but I don’t think it is far 
off.  Ten percent of the population commits 90 percent of the crimes.  That 10 percent of the 
population is also the lowest people in our socio-economic scale.  The reason that they 
commit the crimes is not because poverty equals crime and crime equals drug use.  It is not 
drug use equals crime and poverty.  It is faulty thinking that leads to all three of those things.  
It is inability to make good decisions.  Whether it is lack of education or genetics or whether it 
is learning from their families.  Whatever it is, the idea in our society is we benefit from a 
good strong police force that keeps this social veneer together, but the police left unrestrained, 
we know where that leads.  Every one of the defense attorneys that I talk to - the reason that 
they believe in indigent defense is because we want to keep this a country where we are happy 
to live, where the police don’t kick in our doors.  This is the battle line.  This is where we are 
the ones who help to keep the police in the place that they should be which is protecting us 
and not taking advantage of us. 

 
3:12:05 Chair Ellis Very well said.  On that note, tell me if we are okay here, Ingrid.  Recess for lunch now and 

then we will do the budget after lunch. 
 
3:12:18 I. Swenson That would work, Mr. Chair, except the lunch isn’t quite here.  They were going to bring it at 

one so maybe we should do the budget piece now.  I am sorry if you are all hungry. 
 
3:12:31 P. Ozanne Mr. Chair, short-term memory, my age is setting in.  Would you remind me of the process 

now?  We have taken testimony.  We have got a report.  When do we discuss the report? 
 
3:12:50 Chair Ellis We could do that now.  The more usual time is at our next meeting we do discuss what we 

think we have learned here. 
 
3:13:00 P. Ozanne That will be another challenge to my memory. 
 
3:13:03 Chair Ellis That is why God invented minutes. 
 
3:13:06 P. Ozanne And I used to do them.  I remember. 
 
3:13:14 Chair Ellis We do a revised report after that. 
 
3:13:14 K. Bardizian If it is okay I would like to add one thing that I forget to mention earlier.  I think I went into 

private practice in 1977 and at that time the bar had a recommended fee schedule of $40 an 
hour.  Indigent defense was paying $35.  So you remember that?  I am not trying to whine.  If 
you want to do this kind of work it has just gotten increasingly difficult unless you can work 
for a PD’s office.  I am doing less civil work than I did a few years ago because this is what I 
would like to do.  At this age in my life I should be able to. 
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3:14:07 S. McCrea You are not whining.  We need this input because it helps us to document the case.   
 
3:14:12 K. Bardizian The main thing is to somehow get it into the legislator’s head.  You might mention that.  Until 

the restraint of trade issue came up that’s the way it was.  That was the recommended fee 
schedule. 

 
3:14:26 P. Ozanne What would be of help to you and us especially - and we have tried this over time - in rural 

areas where people know their legislators and legislators have more clout than maybe their 
numbers in terms of their constituents... 

 
3:14:48 K. Bardizian I would hope so.  Have you ever seen that map of Oregon?  The great void.  I didn’t mean to 

be disrespectful. 
 
3:15:00  Chair Ellis Where Peter is headed is don’t be shy talking to legislators from here. 
 
3:15:18 G. Kiyuna Mr. Chairman, I would be remiss if I didn’t pass on this little tidbit.  Well, it is not a little 

tidbit.  I recently had a Measure 11 trial that was very involved.  My client didn’t speak any 
English.  Measure 11 and five other counts.  The DAs and DHS came at us hard.  You know 
we were able to get every expert that we needed from a polygrapher who was extremely high 
quality.  This gentlemen had a contract with the U.S. State Department.  They sent him to El 
Salvador so that they would teach those people to a polygraph rather than torture.  We got a 
psychologist to indicate that my client didn’t have problems.  We got Bill Brady because it 
was a burn case.  We got a lab expert, Mike Howard, who ran the Deschutes Crime Lab for 
many years.  We got a certified court interpretrator that we needed because the detective came 
up with this written transcript that was shaded in certain areas.  When there is so much at 
stake and you have a client that is absolutely courageous and absolutely innocent to be able to 
fall back and request and receive these resources is invaluable. 

 
3:17:33 Chair Ellis Gary shared with me the outcome of this trial which was acquittal on all counts. 
 
3:17:43 G. Kiyuna We got an acquittal on all counts.  They won’t let it go.  We are going to have to have a 

hearing in juvenile dependency court.  They are still coming after us on this thing.  What does 
it mean for my client, 18 years old, two children, it is everything.  They are just wonderful, 
wonderful people.   They not only have passed on thanks to us and everybody on our defense 
team, but they are actually appreciative of what resources were available.  They indicated that 
they couldn’t pay for any of that.  We had to explain every step of the way which expert we 
thought we should have and why and why they were important.  They are appreciative not just 
of the effort that we put forth on her behalf - when I say “them” I mean the family, but for a 
system as well.  You are talking about young people most of them couldn’t understand 20 
words of English if you gave them a test. 

 
3:19:30 Chair Ellis Congratulations.  That was a great outcome. 
 
3:19:24 G. Kiyuna For what it is worth, there are some things that work very well. 
 
Agenda Item No. 7 Budget Update 
 
3:19:28 Chair Ellis Kathryn, do you want to share with us thoughts on the budget update? 
 
3:20:00 K. Aylward Mr. Chair, I feel as if I have to say a few words about some of the comments you just heard.  

It was surprising to me and actually quite upsetting.  Fortunately I always have someone else 
in the room when we have these conference calls so I have someone else to say, “What are 
they talking about?”  You heard that the consortium idea was forced down their throats.  Not 
at all.  We actually had gone as far as to prepare separate agreements with each of the entities 
when Gary Kiyuna called our office and said, “You know what?  We were all just down at the 
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diner and we are thinking a consortium would be a good thing.”  We were like, “great, that’s 
wonderful.”  We suggested it and it made sense. 

 
3:20:47 Chair Ellis Apparently Ken Bardizian wasn’t at the diner.   
 
3:20:51 K. Aylward As far as characterizing the negotiations as talking down to them, I don’t believe that I would 

have done that.  It was an extremely difficult negotiation.  There are five providers that have a 
contract with some component of Baker County and the caseload disappeared.  Somebody 
was not going to continue to be a viable entity.  That is partly why we suggested Baker 
County form a consortium.  It just made more sense than having tiny little contracts.  The 
difficult thing was the issue on conflicts and how strongly Mr. Cronin felt that this posed an 
ethical problem for him.  We were prepared to do whatever would work for them.  We did, in 
fact, continue to have a separate contract with Mr. Cronin because he didn’t want to become a 
part of the consortium.  From our point of view we provided as much flexibility and let them 
make choices as we could.  I will speak to Mr. Cronin.  As he said he is a big boy in 
negotiations, but I certainly did not mean to talk down to him.   

 
  The budget document in your materials is a spreadsheet that is a standard form.  It will 

become a part of our budget notebook.   It is a form prepared by Legislative Fiscal Office.  
The first page of it is the budget overall.  The three different appropriations; the Appellate 
Division, CBS, and the Public Defense Services Account.  Package 40 - we have talked about 
that before, that $19 million at the bottom of the first page.  That is things like caseload 
growth, death penalty, mileage increases, personal services adjustments, and the appellate 
mandated caseload.  At the bottom of the next page, in tiny print, you will see percentages.  
This is what LFO looks at.  The percentage change from our current legislatively approved 
budget you will see is 28 percent, but that includes the policy packages.  If you were to take 
those out our essential budget level is 9.8 percent more than our current budget level.  The 
next pages actually mimic the spreadsheet and they are by divisions.  You will see Appellate 
Division and then the account and then CBS.  As I said overall it is a 9.8 percent increase.  
For the appellate division it is a 24.7 percent increase and that is principally because in their 
essential budget level they are adding attorneys and staff to handle increasing caseload.  For 
the Public Defense Services account it is 9.1 percent increase and for CBS it is 7.7.  I find 
those percentages a little more useful.  If I realized in advance I probably would have put 
them in the information to you.  The other thing from our telephone conference was the 
decision to have Policy Option Package 100 be – we had talked about how we would include 
quality in juvenile dependency representation.  We said, “Well, we can address caseload.  We 
can address compensation.”  What the Commission decided to do was to address the caseload 
issue.  We had to figure out exactly how bad is the caseload situation.  As you know, there 
isn’t any kind of guideline for juvenile dependency matters.  There is for delinquency matters.  
People say 250 cases a year.  Our RFP used to limit people to 200 felonies per year, 400 
misdemeanors, 250 delinquencies, and 300 civil cases.  Those were based on ABA Standards.  
We thought, “If there is no yardstick how do we figure out how much extra caseload people 
are taking now?”  We had done this exercise before regarding criminal caseloads and arrived 
at the figure of 30 percent more caseload than they should be handling.  I think it is reasonable 
to assume that if you have an office that handles both criminal and juvenile, if your criminal 
people are overloaded by 30 percent; it is highly likely that your juvenile people will also be.  
You are not going to run an office where these people are overworked and these don’t have 
enough to do.  You are going to shift resources until everyone is equally overworked.  I think 
that 30 percent is realistic.  That is how we arrived at the figure of $17 million for Policy 
Option Package 100.  I think that is it.  As far as our budget binder itself we were originally 
aiming for a target of September 1.  We were hoping to bring it to you at this meeting for 
approval.  That rapidly became unrealistic.  The Judicial Department is setting a deadline of 
December 1 for themselves to submit their binders.  We thought that rather than rush it with 
everything else that we have going on that we set that target back a bit. 

 
3:26:36 Chair Ellis So are you going all the way to December? 
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3:26:41 K. Aylward No.  I don’t think so.  We are going to have other things going on.  I hope at the next 

Commission meeting that we will have a draft to provide you. 
 
3:26:56 Chair Ellis Questions for Kathryn?  Okay. 
 
3:27:09 K. Aylward Thanks. 
 
3:27:14 Chair Ellis Any other business to bring to the good of the order?   
 
3:27:23 P. Ozanne Back to the hearing we just had recognizing that we are going to be discussing it, Mr. Chair.  

Clearly back when we started this process of regional reviews and when we hit a rural court, I 
think we said “underserved” was more appropriate term.  I know I looked at the literature and 
there was nothing on this problem which is persuasive in the west.  The problem being a lot of 
counties and a lot of space.  I went to Montana.  Montana was mentioned, and I went to 
Montana about five years ago.  I think Montana is a little larger in square miles than Oregon.  
At the time it had 695,000 people.  Two-thirds of the state looks like Grant County.  I think 
we could probably say Wyoming, Idaho and a number of places.  I wondered whether other 
people, and this goes to Judge Welch’s comment and she mentioned Kentucky, in the IT area, 
there are probably other states that have looked at these issues.  It seems like every proposal 
that we consider has some controversy.  Whether it is subsidizing young lawyers and having 
more senior lawyers say, “What about us?” subsidize underserved areas.  I am just thinking 
before we go very far down, if we do decide on some road to go down, whether it would be 
good to explore some of the other states.  I appreciate how hard our staff works and how 
overworked they are and they probably didn’t expect that I would immediately propose 
something.   

 
3:29:23 Chair Ellis Most of this side of the table. 
 
3:29:26 S. McCrea I thought he was going to volunteer to do the research? 
 
3:29:32 P. Ozanne I’m thinking there are a number of resources in our public defense community that I have in 

mind, semi-retired or retired people who have quite a bit of expertise.  I wonder whether it 
might be a good idea to contract with one or more of them.  Maybe 10 or 20 thousand, you 
know, enough to do a survey and you would probably have to contact the counterparts in 
some of these states to see what they are doing.   I know the legislature in Montana when I 
went to testify there was very concerned.  They were starting a state system and I know they 
did set $80, as I heard later, but they were also thinking of a state funded circuit system, and I 
am not suggesting that because I know that is not popular, but to figure out a way for lawyers, 
like judges sometimes, to ride circuit.  They have huge problems out in eastern Montana.  I 
just wondered if we might want to plum the debts of other states for other ideas, or simply to 
confirm that they have no better ideas.  Again, not to think about staff doing it but maybe we 
could find somebody in the public defense community with some expertise who has the time 
to contract with us. 

 
3:30:55 J. Potter You said you had looked at some of the research and there is nothing out there already? 
 
3:30:58 P. Ozanne Five years I was really surprised that there wasn’t any literature that I could find.  Maybe 

there is now.  This has to come up in a lot of places.  It has to come in places like Illinois 
where there is Chicago and then there is downstate.  It must be a common issue.  Part of it is 
the counties are left to their own devices in so many places with county funding.  You have to 
look at some state systems. 

 
3:31:37 Chair Ellis Does Spangenberg have any help they could spare? 
 
3:31:34 P. Ozanne Yeah.  We probably have some in state people that would be available. 
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3:31:42 I. Swenson Mr. Chair, if I could comment just briefly on that.  There is a list serve among public defense 

providers.  It is called the American Council of Chief Defenders and then NLADA, National 
Legal Aid and Defenders Association.  Both have list serves and very often people in other 
jurisdictions are trying to answer these same questions, so there is a lot of conversation that 
occurs about what do you do about some of these issues.  We are able to gather some data 
from time to time.  I have a collection of these but very often with public defense it is a 
moving target.  As soon as you inquire about hourly rates, for example, you realize that they 
have changed from six months’ earlier.  The whole system is under funded, rates have been 
cut, and the system is dramatically different from what you read about earlier.  It is not 
something that you can compile and then feel confident that you can present as accurate data.  
There are currently crises, severe public defense funding crises, in at least half a dozen states 
where defenders are refusing to accept more cases on ethical grounds.  The courts have not 
determined how to proceed in those circumstances.  Systems are essentially collapsing in a 
number states.  Presumably that will get addressed in some fashion, but putting together data 
that you can rely on is difficult.   It is certainly worthwhile and I like Peter’s idea of asking 
somebody knowledgeable about this area to do a comprehensive … 

 
3:33:53 Chair Ellis It is the kind of thing a recently retired executive director of MPD could do.  Any other 

thoughts at the moment?  If not, I think under our protocol we would entertain a motion to 
adjourn the meeting and then  resume at our retreat.  I have been asking myself what is the 
difference between a meeting and retreat?  As I understand it, retreats are public and they 
have to be open.  It think it has to do with there is no action item at the retreat.  It is supposed 
to be much more just discussion and no fixed agenda.  Do I have it about right? 

 
3:34:43 I. Swenson That is correct although we try to have an agenda in the sense that there are topics that you 

have indicated need to be discussed in this kind of environment.   
 
3:35:00 Chair Ellis Our tradition is that providers and other interested people are all there and often speak so 

there isn’t that much difference. 
 
3:35:09 P. Ozanne My expectation of retreats here and in other groups like this is we are often looking out and 

hearing, and interchange is really valuable I find.   But I have been on groups where you 
never get around to talking to each other.  It is often prevented by the state’s ethical rules.  
That is what I see about retreats, you get to talk among yourselves. 

 
3:35:34 Chair Ellis Maybe we ought to reconfigure the furniture a little bit.  Paul explained to me how the travel 

from Portland to Salem in the state van is done.  The rule is that you can talk until you get to 
the freeway and then there is no discussion while you are on the freeway so you can all read.  
Hopefully, we won’t hit any freeways.  Is that a motion? 

 
  MOTION:  Shaun McCrea moved to adjourn the meeting, Hon. Elizabeth Welch seconded 

the motion; hearing no objection, the motion carried:  VOTE 6-0. 
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Attachment 2 
 



OPDS’s Draft Report to the Public Defense Services 
Commission on Service Delivery in Judicial District No. 24 

(September 2008) 
 
 

Introduction 
 
Since developing its first Strategic Plan in December 2003, the Public Defense 
Services Commission (PDSC) has focused on strategies to accomplish its 
mission to deliver quality, cost-efficient public defense services in Oregon.  
Recognizing that increasing the quality of legal services also increases their cost-
efficiency by reducing risks of error and the delay and expense associated with 
remedying errors, the Commission has developed strategies designed to improve 
the quality of public defense services and the systems across the state for 
delivering those services. 
 
Foremost among those strategies is PDSC’s service delivery planning process, 
which is designed to evaluate and improve the operation of local public defense 
delivery systems.  From 2004 through 2007, the Commission completed 
investigations of the local public defense systems in Benton, Clatsop, Coos, 
Curry, Josephine, Lane, Lincoln, Linn, Marion, Morrow, Multnomah, Klamath, 
Umatilla, Union, Wallowa, Washington, Yamhill, Hood River, Wasco, Wheeler, 
Gilliam and Sherman Counties.  It also developed Service Delivery Plans in each 
of those counties to improve the operation of their public defense systems and 
the quality of the legal services provided by those systems.   
 
This report includes the results of the Office of Public Defense Services’ (OPDS) 
preliminary investigation into the conditions of the public defense systems in 
Grant and Harney Counties undertaken in preparation for the PDSC’s public 
meeting in Baker City, Oregon on Wednesday, August 14, 2008. 
 

PDSC’s Service Delivery Planning Process 
 
There are four steps to PDSC’s service delivery planning process.  First, the 
Commission has identified regions in the state for the purposes of reviewing local 
public defense delivery systems and services, and addressing significant issues 
of quality and cost-efficiency in those systems and services.   
 
Second, starting with preliminary investigations by OPDS and the preliminary 
draft of a report such as this, the Commission reviews the condition and 
operation of local public defense delivery systems and services in each county or 
region by holding one or more public meetings in that region to provide 
opportunities for interested parties to present their perspectives and concerns to 
the Commission. 
 
Third, after considering OPDS’s preliminary draft report and public comments 
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during the Commission's meetings in a county or region, PDSC develops a 
“service delivery plan,” which is set forth in the final version of OPDS’s report.  
That plan may confirm the quality and cost-efficiency of the public defense 
delivery system and services in that region or propose changes to improve the 
delivery of the region’s public defense services.  In either event, the 
Commission’s service delivery plans (a) take into account the local conditions, 
practices and resources unique to the region, (b) outline the structure and 
objectives of the region’s delivery system and the roles and responsibilities of 
public defense contractors in the region, and (c) when appropriate, propose 
revisions in the terms and conditions of the region’s public defense contracts.   
 
Finally, under the direction of PDSC, contractors subject to the Commission's 
service delivery plans are urged to implement the strategies or changes 
proposed in the plans.  Periodically, these contractors report back to PDSC on 
their progress in implementing the Commission's plans and in establishing other 
best practices in public defense management. 
 
Any service delivery plan that PDSC develops will not be the last word on a local 
service delivery system, or on the quality and cost-efficiency of the county’s 
public defense services.  The limitations of PDSC’s budget, the existing 
personnel, level of resources and unique conditions in each county, the current 
contractual relationships between PDSC and its contractors, and the wisdom of 
not trying to do everything at once, place constraints on the Commission’s initial 
planning process in any region.  PDSC’s service delivery planning process is an 
ongoing one, calling for the Commission to return to each region of the state over 
time in order to develop new service delivery plans or revise old ones.  The 
Commission may also return to some counties in the state on an expedited basis 
in order to address pressing problems in those counties. 

 
Background and Context to the Service Delivery Planning Process 

 
The 2001 legislation establishing PDSC was based upon an approach to public 
defense management, widely supported by the state’s judges and public defense 
attorneys, which separates Oregon’s public defense function from the state’s 
judicial function.  Considered by most commentators and authorities across the 
country as a “best practice,” this approach avoids the inherent conflict in roles 
when judges serve as neutral arbiters of legal disputes and also select and 
evaluate the advocates in those disputes.  As a result, while judges remain 
responsible for appointing attorneys to represent eligible clients, the Commission 
is now responsible for the provision of competent public defense attorneys.   
 
PDSC is committed to undertaking strategies and initiatives to ensure the 
competency of those attorneys.  In the Commission’s view, however, ensuring 
the minimum competency of public defense attorneys is not enough.  As stated in 
its mission statement, PDSC is also dedicated to ensuring the delivery of quality 
public defense services in the most cost-efficient manner possible.  The 
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Commission has undertaken a range of strategies to accomplish this mission. 
 
Service delivery planning is one of the most important strategies PDSC has 
undertaken to promote quality and cost-efficiency in the delivery of public 
defense services.  However, it is not the only one.   
 
In December 2003, the Commission directed OPDS to form a Contractor 
Advisory Group, made up of experienced public defense contractors from across 
the state.  That group advises OPDS on the development of standards and 
methods to ensure the quality and cost-efficiency of the services and operations 
of public defense contractors, including the establishment of a peer review 
process and technical assistance projects for contractors and new standards to 
qualify individual attorneys across the state to provide public defense services. 
 
OPDS has also formed a Quality Assurance Task Force of contractors to develop 
an evaluation or assessment process for all public defense contractors.  
Beginning with the largest contractors in the state, this process is aimed at 
improving the internal operations and management practices of those offices and 
the quality of the legal services they provide.  In 2004, site teams of volunteer 
public defense managers and lawyers have visited the largest contractors in 
Deschutes, Clackamas and Washington Counties and prepared reports 
assessing the quality of their operations and services and recommending 
changes and improvements.  In 2005, the site teams visited contractors in 
Douglas, Jackson, Multnomah and Umatilla Counties.  In 2006, teams visited all 
of the juvenile contractors in Multnomah and Lane Counties and criminal and 
juvenile contractors in Linn and Lincoln Counties.  In 2007 site teams visited the 
sole juvenile contractor in Clackamas County, the largest contract office in the 
state in Multnomah County and the sole juvenile and criminal providers in Benton 
County and Columbia County.   
 
In accordance with its Strategic Plan, PDSC has also developed a systematic 
process to address complaints about the behavior and performance of public 
defense contractors and individual attorneys.   
 
Numerous Oregon State Bar task forces on public defense have highlighted the 
unacceptable variations in the quality of public defense services in juvenile cases 
across the state.  Therefore, PDSC undertook a statewide initiative to improve 
juvenile law practice in collaboration with the state courts, including a new 
Juvenile Law Training Academy for public defense lawyers.  In 2006, the 
Commission devoted two of its meetings to investigating the condition of juvenile 
law practice across the state and to develop a statewide Service Delivery Plan 
for representation in juvenile dependency cases. 
 
In 2007 PDSC undertook to review the delivery of public defense services in 
death penalty cases.  A final plan for providing services in those cases was 
approved by the Commission in June of 2007. 

 3



 
The Commission is also concerned about the “graying” of the public defense bar 
in Oregon and the potential shortage of new attorneys to replace retiring 
attorneys in the years ahead.  More and more lawyers are spending their entire 
careers in public defense law practice and many are now approaching 
retirement.  In most areas of the state, no formal process or strategy is in place to 
ensure that new attorneys will be available to replace retiring attorneys.  The 
Commission has also found that the impact of such shortages is greatest in less 
populous areas of the state, where fewer lawyers reside and practice, but where 
the demands for public safety and functional justice systems with the requisite 
supply of criminal defense and juvenile attorneys are as pressing as in urban 
areas of the state.  As a result, PDSC is exploring ways to attract and train 
younger lawyers in public defense practice across the state. 
 
“Structure” versus “performance” in the delivery of public defense services.  
Distinguishing between structure and performance in the delivery of public 
defense services is important in determining the appropriate roles for PDSC and 
OPDS in the Commission’s service delivery planning process. That process is 
aimed primarily at reviewing and improving the “structure” for delivering public 
defense services in Oregon by selecting the most effective kinds and 
combinations of organizations to provide those services.  Experienced public 
defense managers and practitioners, as well as research into “best practices,” 
recognize that careful attention to the structure of service delivery systems 
contributes significantly to the ultimate quality and effectiveness of public defense 
services.1  A public agency like PDSC, whose volunteer members are chosen for 
their variety and depth of experience and judgment, is best able to address 
systemic, overarching policy issues such as the appropriate structure for public 
defense delivery systems in Oregon.   
 
Most of PDSC’s other strategies to promote quality and cost-efficiency in the 
delivery of public defense services described above focus on the “performance” 
of public defense contractors and attorneys in the course of delivering their 
services.  Performance issues will also arise from time to time in the course of 
the Commission’s service delivery planning process.  These issues usually 
involve individual lawyers and contractors and present specific operational and 
management problems that need to be addressed on an ongoing basis, as 
opposed to the broad policy issues that can be more effectively addressed 
through the Commission’s deliberative processes.  OPDS, with advice and 
assistance from its Contractor Advisory Group and others, is usually in the best 
position to address performance issues.   
 

                                            
1 Debates over the relative effectiveness of the structure of public defender offices versus the 
structure of private appointment processes have persisted in this country for decades.  See, e.g., 
Spangenberg and Beeman, “Indigent Defense Systems in the United States,” 58 Law and 
Contemporary Problems 31-49 (1995). 
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In light of the distinction between structure and performance in the delivery of 
public defense services and the relative capacities of PDSC and OPDS to 
address these issues, this report will generally recommend that, in the course of 
this service delivery planning process, PDSC should reserve to itself the 
responsibility of addressing structural issues with policy implications and assign 
to OPDS the tasks of addressing performance issues with operational 
implications. 
 
Organizations currently operating within the structure of Oregon’s public defense 
delivery systems.  The choice of organizations to deliver public defense services 
most effectively has been the subject of a decades-old debate between the 
advocates for “public” defenders and the advocates for “private” defenders.  
PDSC has repeatedly declared its lack of interest in joining this debate.  Instead, 
the Commission intends to concentrate on a search for the most effective kinds 
and combinations of organizations in each region of the state from among those 
types of organizations that have already been established and tested over 
decades in Oregon. 
 
The Commission also has no interest in developing a one-size-fits-all model or 
template for organizing the delivery of public defense services in the state.  The 
Commission recognizes that the local organizations currently delivering services 
in Oregon’s counties have emerged out of a unique set of local conditions, 
resources, policies and practices, and that a viable balance has frequently been 
achieved among the available options for delivering public defense services. 
 
On the other hand, PDSC is responsible for the wise expenditure of taxpayer 
dollars available for public defense services in Oregon.  Accordingly, the 
Commission believes that it must engage in meaningful planning, rather than 
simply issuing requests for proposals (RFPs) and responding to those proposals.  
As the largest purchaser and administrator of legal services in the state, the 
Commission is committed to ensuring that both PDSC and the state’s taxpayers 
are getting quality legal services at a fair price.  Therefore, the Commission does 
not see its role as simply continuing to invest public funds in whatever local 
public defense delivery system happens to exist in a region but, instead, to seek 
the most cost-efficient means to provide quality services in each region of the 
state. 
 
PDSC intends, first, to review the service delivery system in each county and 
develop service delivery plans with local conditions, resources and practices in 
mind.  Second, in conducting reviews and developing plans that might change a 
local delivery system, the Commission is prepared to recognize the efficacy of 
the local organizations that have previously emerged to deliver public defense 
services in a county and leave that county’s organizational structure unchanged.  
Third, PDSC understands that the quality and cost-efficiency of public defense 
services depends primarily on the skills and commitment of the attorneys and 
staff who deliver those services, no matter what the size and shape of their 

 5



organizations.  The organizations that currently deliver public defense services in 
Oregon include: (a) not-for-profit public defender offices, (b) consortia of 
individual lawyers or law firms, (c) law firms that are not part of a consortium, (d) 
individual attorneys under contract, (e) individual attorneys on court-appointment 
lists and (f) some combination of the above.  Finally, in the event PDSC 
concludes that a change in the structure of a county’s or region’s delivery system 
is called for, it will weigh the advantages and disadvantages and the strengths 
and weaknesses of each of the foregoing organizations in the course of 
considering any changes. 
 
The following discussion outlines the prominent features of each type of public 
defense organization in Oregon, along with some of their relative advantages and 
disadvantages.  This discussion is by no means exhaustive.  It is intended to 
highlight the kinds of considerations the Commission is likely to make in 
reviewing the structure of any local service delivery system.   
 
Over the past two decades, Oregon has increasingly delivered public defense 
services through a state-funded and state-administered contracting system.  As a 
result, most of the state’s public defense attorneys and the offices in which they 
work operate under contracts with PDSC and have organized themselves in the 
following ways: 
 

1. Not-for-profit public defender offices.  Not-for-profit public defender offices 
operate in eleven counties of the state and provide approximately 35 
percent of the state’s public defense services.  These offices share many 
of the attributes one normally thinks of as a government-run “public 
defender office,” most notably, an employment relationship between the 
attorneys and the office.2  Attorneys in the not-for-profit public defender 
offices are full-time specialists in public defense law, who are restricted to 
practicing in this specialty to the exclusion of any other type of law 
practice.  Although these offices are not government agencies staffed by 
public employees, they are organized as non-profit corporations overseen 
by boards of directors with representatives of the community and 
managed by administrators who serve at the pleasure of their boards. 

 
While some of Oregon’s public defender offices operate in the most 
populous counties of the state, others are located in less populated 
regions.  In either case, PDSC expects the administrator or executive 
director of these offices to manage their operations and personnel in a 
professional manner, administer specialized internal training and 
supervision programs for attorneys and staff, and ensure the delivery of 
effective legal representation, including representation in specialized 
justice programs such as Drug Courts and Early Disposition Programs.  
As a result of the Commission’s expectations, as well as the fact that they 
usually handle the largest caseloads in their counties, public defender 

                                            
2 Spangenberg and Beeman, supra note 2, at 36. 
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offices tend to have more office “infrastructure” than other public defense 
organizations, including paralegals, investigators, automated office 
systems and formal personnel, recruitment and management processes. 

 
Because of the professional management structure and staff in most 
public defender offices, PDSC looks to the administrators of these offices, 
in particular, to advise and assist the Commission and OPDS.  Boards of 
directors of public defender offices, with management responsibilities and 
fiduciary duties required by Oregon law, also offer PDSC an effective 
means to (a) communicate with local communities, (b) enhance the 
Commission’s policy development and administrative processes through 
the expertise on the boards and (c) ensure the professional quality and 
cost-efficiency of the services provided by their offices. 

 
Due to the frequency of cases in which public defender offices have 
conflicts of interest due primarily to cases involving multiple defendants or 
former clients, no county can operate with a public defender office alone.3  
As a result, PDSC expects public defender offices to share their 
management and law practice expertise and appropriate internal 
resources, like training and office management systems, with other 
contractors in their counties. 

 
2. Consortia.  A “consortium” refers to a group of attorneys or law firms 

formed for the purposes of submitting a proposal to OPDS in response to 
PDSC’s RFP and collectively handling a public defense caseload specified 
by PDSC.  The size of consortia in the state varies from a few lawyers or 
law firms to 50 or more members.  The organizational structure of 
consortia also varies.  Some are relatively unstructured groups of 
professional peers who seek the advantages of back-up and coverage of 
cases associated with a group practice, without the disadvantages of 
interdependencies and conflicts of interest associated with membership in 
a law firm.  Others, usually larger consortia, are more structured 
organizations with (a) objective entrance requirements for members, (b) a 
formal administrator who manages the business operations of the 
consortium and oversees the performance of its lawyers and legal 
programs, (c) internal training and quality assurance programs, and (d) 
plans for “succession” in the event that some of the consortium’s lawyers 
retire or change law practices, such as probationary membership and 
apprenticeship programs for new attorneys. 

 
Consortia offer the advantage of access to experienced attorneys, who 
prefer the independence and flexibility associated with practicing law in a 
consortium and who still wish to continue practicing law under contract 
with PDSC.  Many of these attorneys received their training and gained 
their experience in public defender or district attorney offices and larger 

                                            
3 Id. 

 7



law firms, but in which they no longer wish to practice law. 
 

In addition to the access to experienced public defense lawyers they offer, 
consortia offer several administrative advantages to PDSC.  If the 
consortium is reasonably well-organized and managed, PDSC has fewer 
contractors or attorneys to deal with and, therefore, OPDS can more 
efficiently administer the many tasks associated with negotiating and 
administering contracts.  Furthermore, because a consortium is not 
considered a law firm for the purpose of determining conflicts of interest 
under the State Bar’s “firm unit” rule, conflict cases can be cost-efficiently 
distributed internally among consortium members by the consortium’s 
administrator.  Otherwise, OPDS is required to conduct a search for 
individual attorneys to handle such cases and, frequently, to pay both the 
original attorney with the conflict and the subsequent attorney for 
duplicative work on the same case.  Finally, if a consortium has a board of 
directors, particularly with members who possess the same degree of 
independence and expertise as directors of not-for-profit public defenders, 
then PDSC can benefit from the same opportunities to communicate with 
local communities and gain access to additional management expertise. 

 
Some consortia are made up of law firms, as well as individual attorneys.  
Participation of law firms in a consortium may make it more difficult for the 
consortium’s administrator to manage and OPDS to monitor the 
assignment and handling of individual cases and the performance of 
lawyers in the consortium.  These potential difficulties stem from the fact 
that internal assignments of a law firm’s portion of the consortium’s 
workload among attorneys in a law firm may not be evident to the 
consortium’s administrator and OPDS or within their ability to track and 
influence.   

 
Finally, to the extent that a consortium lacks an internal management 
structure or programs to monitor and support the performance of its 
attorneys, PDSC must depend upon other methods to ensure the quality 
and cost-efficiency of the legal services the consortium delivers.  These 
methods would include (i) external training programs, (ii) professional 
standards, (iii) support and disciplinary programs of the State Bar and (iv) 
a special qualification process to receive court appointments. 

 
3. Law firms.  Law firms also handle public defense caseloads across the 

state directly under contract with PDSC.  In contrast to public defender 
offices and consortia, PDSC may be foreclosed from influencing the 
internal structure and organization of a law firm, since firms are usually 
well-established, ongoing operations at the time they submit their 
proposals in response to RFPs.  Furthermore, law firms generally lack 
features of accountability like a board of directors or the more arms-length 
relationships that exist among independent consortium members.  Thus, 
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PDSC may have to rely on its assessment of the skills and experience of 
individual law firm members to ensure the delivery of quality, cost-efficient 
legal services, along with the external methods of training, standards and 
certification outlined above.   

 
The foregoing observations are not meant to suggest that law firms cannot 
provide quality, cost-efficient public defense services under contract with 
PDSC.  Those observations simply suggest that PDSC may have less 
influence on the organization and structure of this type of contractor and, 
therefore, on the quality and cost-efficiency of its services in comparison 
with public defender offices or well-organized consortia.   

 
Finally, due to the Oregon State Bar’s “firm unit” rule, when one attorney in 
a law firm has a conflict of interest, all of the attorneys in that firm have a 
conflict.  Thus, unlike consortia, law firms offer no administrative 
efficiencies to OPDS in handling conflicts of interest. 

 
4. Individual attorneys under contract.  Individual attorneys provide a variety 

of public defense services under contract with PDSC, including in 
specialty areas of practice like the defense in aggravated murder cases 
and in geographic areas of the state with a limited supply of qualified 
attorneys.  In light of PDSC’s ability to select and evaluate individual 
attorneys and the one-on-one relationship and direct lines of 
communications inherent in such an arrangement, the Commission can 
ensure meaningful administrative oversight, training and quality control 
through contracts with individual attorneys.  Those advantages obviously 
diminish as the number of attorneys under contract with PDSC and the 
associated administrative burdens on OPDS increase. 

 
This type of contractor offers an important though limited capacity to 
handle certain kinds of public defense caseloads or deliver services in 
particular areas of the state.  It offers none of the administrative 
advantages of economies of scale, centralized administration or ability to 
handle conflicts of interest associated with other types of organizations. 

 
5. Individual attorneys on court-appointment lists.  Individual court-appointed 

attorneys offer PDSC perhaps the greatest administrative flexibility to 
cover cases on an emergency basis, or as “overflow” from other types of 
providers.  This organizational structure does not involve a contractual 
relationship between the attorneys and PDSC.  Therefore, the only 
meaningful assurance of quality and cost-efficiency, albeit a potentially 
significant one, is a rigorous, carefully administered qualification process 
for court appointments to verify attorneys’ eligibility for such appointments, 
including requirements for relevant training and experience. 
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OPDS’s Preliminary Investigation in Judicial District  24 
 
The primary objectives of OPDS’s investigations of local public defense delivery 
systems throughout the state are to (1) provide PDSC with an assessment of the 
strengths and weaknesses of those systems for the purpose of assisting the 
Commission in its determination of the need to change a system’s structure or 
operation and (2) identify the kinds of changes that may be needed and the 
challenges the Commission might confront in implementing those changes.  
PDSC’s assessment of the strengths and weaknesses of a local public defense 
system begins with a review of an OPDS report like this. 
 
PDSC’s investigations of local delivery systems in counties or judicial districts 
across the state serve two other important functions.  First, they provide useful 
information to public officials and other stakeholders in a local justice system 
about the condition and effectiveness of that system.  The Commission has 
discovered that “holding a mirror up” to local justice systems for all the 
community to see can, without any further action by the Commission, create 
momentum for local reassessments and improvements.  Second, the history, 
past practices and rumors in local justice systems can distort perceptions of 
current realities.  PDSC’s investigations of public defense delivery systems can 
correct some of these local misperceptions. 
 
On June 23 - 25 Commissioner John Potter and OPDS Executive Director Ingrid 
Swenson visited with stakeholders in both Grant and Harney Counties.  In 
addition to talking to PDSC’s contractors in the district, they met with the Circuit 
Court judge and the two district attorneys.  Telephone interviews were conducted 
after the visit with the Grant County Juvenile Department Director, a DHS 
representative from Grant County, Christie Timko, the CASA Direcotor for Grant 
and Harney Counties, a Grant County Deputy District Attorney, two Assistant 
Attorneys General and the CRB coordinator for both counties.   
 
The preliminary draft of this report is intended to provide a framework for the 
testimony to be presented at the meeting of the Commission in Baker City on 
August 14 and to guide the Commission’s discussions about the condition of the 
public defense systems in Grant and Harney Counties, and the range of policy 
options available to the Commission – from concluding that no changes are 
needed in these counties to significantly restructuring their delivery systems.   
 
In the final analysis, the level of engagement and the quality of the input from all 
of the stakeholders in Judicial District 24’s justice systems could turn out to be 
the single most important factor contributing to the quality of the final version of 
OPDS’s report to the Commission and its Service Delivery Plan for Grant and 
Harney Counties.   
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OPDS’s Findings in Judicial District No. 24 
 
              Judicial District 24 
 
Judicial District No. 24 is comprised of Grant and Harney Counties.  In 2005 the 
population of Grant County was 7,685 and the population of Harney County was 
7,660.  There are two courthouses in the district, one in Canyon City, just south 
of John Day (Grant County), and one in Burns (Harney County).  The distance 
between the two courthouses is 68.3 miles.  Video appearances by attorneys and 
in custody clients are common.   
 
Judge William D. Cramer is the sole Circuit Court Judge in the district. Each 
county also has a justice court.   
 
The two public defense contract providers in the district are Markku Sario and 
John Lamborn, of Mallon and Lamborn.  Ken Bardezian from Baker County and 
other attorneys handle conflict cases in the district on an hourly basis.   
 
Both counties were preparing to initiate drug courts beginning in July 2008. 
 
         Grant County 
 
Canyon City is the county seat of Grant County.  The primary industries in the 
county are forest products, agriculture, hunting, livestock and recreation.  More 
than 60% of the land is publicly owned.  Grant County was not an “O&C” county 
but did receive federal forest payments.  The loss of those payments represented 
a 22% reduction in the county general fund and a 73% loss in its road fund.   
 
Ryan Joslin is the District Attorney.  His only deputy left at the end of July when 
the domestic violence grant that helped fund his position expired4.  In general, he 
expects the caseload to remain flat even though, over time, the population of the 
area continues to decline.  Recently Mr. Joslin has been filing more 
misdemeanor cases in the Justice Court and fewer in the Circuit Court5.   
 
The Grant County drug court will have a capacity of 12 clients and will focus on 
persons charged with drug offenses and other felonies motivated by drug use.  It 
is intended to be a court for high-risk offenders.6  Although only out-patient drug 

                                            
4 He has been hired as a deputy district attorney in Morrow County.  
5  OPDS funds public defense representation at the trial level only in Circuit Court matters.  ORS 
135.055.  Attorneys reportedly receive $60 per hour for justice court public defense 
representation. 
6 The DA will extend a plea offer to drug court candidates instead of requiring admissions to all 
the pending charges as is done in Umatilla County. 
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treatment is available in the county, the drug court has received a grant which will 
enable it to provide funding for residential treatment outside the county.7 
 
Mr. Joslin noted that there is no early disposition program in his county because 
there is no lack of jail space.  The county had previously rented beds to the state 
and to the federal government but these contracts are expiring. 
 
Mr. Joslin said that his office tries a couple of criminal cases a month.  
 
Ken Boethin has been the Director of the Grant County Adult and Juvenile Parole 
and Probation Services Department for many years.  He would like to retire but 
the county has been unable to find a replacement so he agreed to stay on.  He 
supervises one adult probation officer, a part time juvenile officer and two staff 
persons.  His office prepares all of the paperwork in juvenile dependency and 
delinquency cases as well as probation violation cases.  There are only 14 to 20 
delinquency cases filed per year.  Almost all of these youth have appointed 
attorneys.  The department handles most referrals informally.  The juvenile 
department also prepares all the paperwork in juvenile dependency cases.  The 
court appoints counsel in all of these cases as well, for both children and parents.  
According to Judge Cramer there are a lot of children-per-1000-population in the 
county so the juvenile caseload is demanding.  Less than half the time is court 
staff able to advise attorneys of shelter hearings in time for them to appear. 
 
The Department of Human Services has experienced a high staff turnover rate in 
Grant County.   Jan Keil is the current supervisor of that office.  According to a 
number of reporters the agency is not held in high regard in the county as the 
result of events that occurred in the past and have not been forgotten.   Many 
people feel that they have no one to go to with complaints or to get help. 
 
Christie Timko is the CASA Director for Grant and Harney counties.  She has 
nine CASA volunteers in Grant County.   She is also the former District Attorney 
of Grant County.   Travel time is a major issue for anyone who works in the 
Judicial District 24.   In the winter it can take two hours to go from Canyon City to 
Burns and there is no cell phone service in the area to allow people to make 
better use of their travel time. 
 
            Harney County 
 
Burns is the county seat of Harney County.  The primary industries in the county 
are forest products, manufacturing, livestock and agriculture.  When the federal 
forest payments ceased, the county lost only 3% of its general fund revenue but 
70% of its road fund revenue. 
 

                                            
7 At a meeting in late 2008 or early 2009, the Commission will be reviewing drug court models 
from around the state and the role of defense counsel in those courts.  Based on its review, the 
Commission may wish to establish guidelines for defense counsel in these cases. 
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Tim Colahan is the District Attorney of Harney County.  He has been with the 
office for 21 years and has one deputy.  He says the county is experiencing 
some growing pains with people moving in from Bend and Prineville primarily.  
He files all misdemeanors that don’t involve domestic violence in the county 
justice court.  When the current full time justice of the peace retires it will be 
appropriate to consider adding a second Circuit Court judge in the district. 
 
Currently, there is a “minimally adequate” number of public defense attorneys 
who have to split their time between the counties.  Even when there is pro tem 
judge time available the attorneys are not able to cover cases in two courts.  The 
low number of attorneys presents a real challenge.  The juvenile dependency 
caseload has increased in the county.  The district attorney’s office has always 
appeared in these cases.  Now they are getting a small amount of compensation 
from the state to support them in this role.  Attorneys are now appearing at CRB 
hearings more often and this has been a positive development. 
 
Mr. Colahan said that funding for the Harney County Sheriff’s office has been 
fairly stable.  The sheriff also administers parole and probation services. 
 
Public defense attorneys appear at arraignments when they are able to and at 
shelter hearings more often in Harney than in Grant County because the court is 
able to provide more timely notice in Harney County. 
 
The Department of Human Services in the county is considered to be an effective 
office with experienced caseworkers who have good working relationships with 
the public defense attorneys.  
 
Christie Timko has thirteen CASA volunteers in Harney County.  She says the 
dependency caseload has been declining because DHS is removing fewer 
children than in the past.   
 
Ms. Timko served as a deputy district attorney in Harney County before she 
became the Grant County District Attorney.  She believes that another public 
defense attorney is needed in Harney County. 
 
    Public Defense Contractors 
 
Markku Sario.  Mr. Sario is an attorney in private practice with an office in 
Canyon City.  Although he considered hiring an associate, he was not able to do 
so and, instead, has hired a non-lawyer assistant to attend CRB hearings and 
handle other tasks.  He handles most case types in both counties.  He receives 
one rate for Grant County cases (where his office is located) and a different and 
higher rate for Harney County cases.  Since the justice court in Harney County 
handles most of the misdemeanor matters, the cases in the circuit court there are 
mainly felonies.  Mr. Sario is also the defense attorney for both of the new drug 
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courts.  His contract provides for representation in 204 Grant County cases per 
year and 120 Harney County cases. 
 
Mallon and Lamborn, PC.  John Lamborn handles the great majority of public 
defense cases in Judicial Distrct 24 since Gordon Mallon devotes most of his 
time to his death penalty contract.  The firm currently has two members and 
maintains its office in Burns.  Gordon and Mallon gets a higher rate for cases in 
Grant than in Harney County.  The firm has contracted to handle 180 cases in 
Harney County and 48 in Grant.   
 
Mr. Mallon noted that the cost of travel is a major issue for attorneys in this part 
of the state.  He also said that as the current generation of lawyers retires new 
associates will need to be brought in and trained even if there are not a sufficient 
number of cases to provide them with full caseloads as they learn the practice. 
 
In addition, as noted above, there are attorneys from other areas who are 
regularly appointed to handle cases in Judicial District 24. 
 
            Comments on Quality 
 
Although the focus of this review is on the structure of the public defense system 
in Judicial District 24, quality of representation is an important measure of how 
well the system is working particularly where, as here, quality is very much 
affected by the lack of a sufficient number of attorneys. 
 
The following comments were provided by one or more of the persons 
interviewed and represent only a summary of the information provided. 
 
One reporter said that all of the attorneys are doing a pretty good job but they do 
not put in the time that is needed on their cases. 
 
Some interviewees said they had no difficulty contacting attorneys, others said 
they could not get them to return their calls. 
 
Other comments were:  Attorneys are always pressed for time.  They are so 
overworked they cannot give a case the attention it needs.  Some are very good 
trial lawyers but there are very few trials.  Some attorneys are unprepared in 
criminal cases.  Some do the best they can but are just too overworked.  There is 
one hourly attorney from outside the county who should not be permitted to 
handle public defense cases.  He is incompetent.  There was an hourly paid 
attorney who appeared in Grant County recently and provided very high quality 
representation – he was described as “a consummate professional.”  Attorneys 
are clearly frustrated by the number of cases they have.  All are stretched thin in 
their criminal and juvenile practices.  One attorney was said to do good work but 
lacked the training and resources to provide the quality of work that is the norm in 
other counties.  One of the attorneys is prepared 99-100% of the time but 
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juvenile work is not his preferred area of practice.  There are no juvenile law 
specialists in the area.  Attorneys are not meeting with child clients in 
dependency cases or delinquency cases.  One person’s biggest frustration is that 
most of the lawyers never meet with child clients at all, even over the course of 
multiple years of representation.  Another said that when they represent children 
most attorneys have done nothing but read the DHS court report and often say 
nothing in court.  Some are not prepared to represent parents either and their 
clients are confused about what is happening in their cases.  Juvenile 
dependency cases are not a priority for these lawyers.   
 
Responses to OPDS’s 2007 Public Defense Performance Survey in Judicial 
District 24 included similar comments by some of the same reporters.  In 
addition, it included the following statements: 
 
“I believe the quality of representation will increase proportionately with an 
increase in compensation of the defense attorneys.  The dollars paid to these 
contractors don’t allow adequate time to be spent on each case, and ethics 
aside, it seems unrealistic to expect adequate time to be spent on each case 
when the attorney is not appropriately compensated.” 
 
While compensation was increased under the current contract, the increase does 
not appear to have been sufficient to address the needs reported in 2007. 
 
        OPDS’s Recommendations for Further Inquiry at PDSC’s 

          August 14, 2007 Meeting in Baker City 
 
Based on the information provided to OPDS during its visit to Grant and Harney 
Counties in June 2008, OPDS recommends that the Commission consider the 
following in developing a service delivery plan for Judicial District 24. 
 
1. Need for Additional Attorneys 
 
Although not unique to Judicial District 24, the scarcity of attorney resources is 
probably as great in Judicial District 24 as anywhere in the state.  As one person 
noted in response to the 2007 survey: 
 

“I am very concerned in both counties that there is an insufficient  
number of attorneys to do the required work.  We need the  
assistance of the commission in recruiting attorneys to do work here  
in our counties. …. I am very concerned that even the current  
contractors and att[orney]s won’t continue to take cases unless there 
is a real and substantial raise in their wages.  This latter point may be  
my greatest concern for the criminal and juvenile systems and their 
efficient functioning.”  
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Judge Cramer told OPDS that the system is working now because the attorneys 
are experienced but the number of available attorneys continues to go down and 
it is very hard to bring in new attorneys.  Fluctuation in the caseload, the need for 
attorneys to handle matters in other counties, and attorney vacations make 
scheduling very difficult.  The court is unable to use much pro tem time because 
of the limited availability of the attorneys.  There is probably not enough civil work 
to supplement another attorney’s practice.  The attorneys should receive enough 
for their public defense work so that they don’t have to do other things. 
 
The problem described by Judge Cramer and others is not new.  In January of 
2001 the Oregon State Bar Indigent Defense Task Force III report identified a 
number of problems in the delivery of public defense services in Oregon.  It noted 
that in some districts it has been difficult to attract satisfactory candidates to 
handle indigent defense caseloads and that “[a] few districts have reached a 
crisis point in recent years, finding no attorneys available to accept appointments 
for the compensation offered.” 
 
 The greatest concerns about adequate criminal defense  

representation are reported to arise  with isolated sole  
practitioners or small offices where there is little or no direct peer 
interaction or oversight. …. In more remote geographic areas,  
where there are fewer experienced attorneys with whom newer  
attorneys can consult, and firms providing indigent defense  
services often have small offices spread across vast multi-county  
judicial districts, the problem is exacerbated.  In these situations,  
the combination of inadequate office funding and geographic  
remoteness limits training opportunities and makes peer review  
difficult to obtain.  In turn, when problems with a particular provider  
do develop, replacements can be difficult to locate. 

 
At its September 2003 retreat, the Commission identified a number of possible 
strategies for addressing the problem:  offering longer contracts to providers who 
are willing to locate in or serve remote areas; supplementing insufficient trial-level 
caseloads with appellate work; law school recruitment and specialized 
apprenticeship training for new lawyers interested in relocating; and assisting 
with access to office space and initial capital needs.  
 
The commission may want to review these recommendations and determine 
whether there are other strategies available to address the need for additional 
attorneys in the area.  The Commission could consider, for example, whether it 
should issue an RFP for attorneys willing to relocate to the area for a specified 
period of time with a guaranteed income as an added incentive. 
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2.   Representation in Juvenile Cases 
 
In both delinquency and dependency cases, juvenile system representatives 
noted significant deficits in representation being provided to youth, children, and 
parents in Judicial District 24.  As has been noted in previous staff reports, OPDS 
believes the training tools needed for high quality representation are available to 
lawyers in all parts of the state.  There are frequent CLE events, some offered 
without cost, that focus on juvenile representation.  There are websites and list 
serves.  There is a bi-monthly newsletter sent to all OPDS contractors devoted to 
developments in juvenile law.  OPDS’s general counsel is available to work with 
providers to help them identify their particular training needs and available 
training options.   In the most recent contract negotiation period, OPDS outlined 
for all contractors the expectations of attorneys representing children.  (See 
Exhibit A, “Role of Counsel for Children.”)  Although as one commentator noted, 
additional compensation is going to be necessary to achieve any improvement in 
the quality of representation, assuming additional funds were available, how 
could the commission ensure that improvement would actually occur in the 
representation provided in these cases?  Should it consider tying future rate 
increases to conformance with established performance standards?  Should it 
consider mandatory CLE credits? 
 
    Summary of Testimony at August 14, 2008 Meeting of the 
   Public Defense Services Commission in Baker City, Oregon 
 
At its August 14, 2008 meeting in Baker City the Commission received testimony 
relating to the delivery of public defense services in Grant and Harney Counties 
(Judicial District 24), Baker County and Malheur County.  Although each judicial 
district is unique, many of the public defense providers serve more than one 
county and the comments of the witnesses tended to relate to practice in the 
entire region rather than in individual districts. 
 
Chair Ellis opened the meeting by noting that the needs of each geographic 
region of the state are different and that the Commission welcomed comments 
and recommendations that would assist it in identifying a service delivery plan 
that met the needs of the local justice systems. 
 
Circuit Court Judge William Cramer (Judicial Distrcit 24) provided written 
testimony (Exhibit A).  He said that the circumstances faced by public defense 
providers in Eastern Oregon are unique.  Currently he believes that although 
public defense attorneys are overworked and stretched thin, indigent clients are 
receiving adequate representation in Grant and Harney Counties.  Having only 
one primary contractor and one conflict contractor in each county creates 
scheduling issues for the court.  Also the court is unable to use the pro temp time 
to which it is entitled because there are not enough attorneys to appear in two 
courtrooms at the same time.  Both counties would be better served if there were 
more local attorneys available to handle conflicts and to take over when the 
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current providers retire, in approximately five years.  There is no current pool 
from which to draw additional attorneys.  He recommended that PDSC work with 
current contractors to allow them to hire associate attorneys who would be able 
to take cases now and be in a position to replace retiring attorneys in the future.  
He agreed that there would be a benefit to having an additional local office to 
handle conflict cases.  Attorneys now have to travel a hundred miles or more to 
cover conflicts in the district.  The court has been trying to get attorneys 
appointed for both parents and children at shelter hearings.  That would be 
possible in more cases if there were more local attorneys.  Attorneys are willing 
to come to Eastern Oregon to practice.  The district attorney’s office has been 
able to attract them because it provides better compensation than the defense 
does.  In order to attract attorneys to defense practice in eastern Oregon 
adequate compensation would be necessary.  If a law firm could count on a 
reliable income over an extended period of time it would be in a better position to 
hire one or more associates.  Payment to contractors based solely on caseload 
causes a significant fluctuation in income from month to month.  Of the possible 
approaches identified by the Commission in 2003, subsidizing firms that are 
willing to bring in additional attorneys appears to be the best.   
 
Commissioner Welch inquired whether technological solutions are being 
evaluated.  Judge Cramer noted that video appearances are sometimes 
possible.  They can be used effectively only when the attorney and client have 
been able to meet and confer before the hearing. 
 
Gary Kiyuna, a member and the administrator of the Baker County Consortium, 
said video equipment could be installed in a law office for the cost of 
approximately $3,000 which would allow the attorney to appear in court or confer 
with clients in prison by means of an in-office video system.   The circumstances 
in some cases require that the attorney be in the same location as the client.   
 
He said there are four members of the consortium, all of whom are sole 
practitioners.  Many new attorneys have significant educational loans but are 
ineligible, as consortium members, to benefit from many of the existing loan 
repayment, loan forgiveness provisions. 
 
Gordon Mallon testified that his firm had lost a shareholder because of 
inadequate income.  Both he and the other remaining shareholder expect to 
retire in approximately six to seven years which would leave one public defense 
provider in Judicial District 24.  It would be difficult to start a new law office in the 
area in view of the limited caseload and there are not a sufficient number of 
conflict cases to make it necessary to open a new office.  His recommendation to 
the Commission would be that it provide sufficient compensation to existing 
offices to permit them to hire an additional person or persons.  In the most recent 
contract negotiations he proposed that PDSC pay a flat amount for public 
defense cases, regardless of the number of cases.  Payment according to the 
number of cases per month makes the income vary significantly from month to 
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month.  The costs of operating an office are fixed costs and cannot be adjusted 
in accordance with a fluctuating caseload.  A number of eastern Oregon 
providers have reported that case-based funding has not worked well for them 
either.  His firm’s proposal was not accepted because the Commission had not 
approved a flat rate system.  The Mallon and Lamborn firm is not currently 
seeking to add any attorneys.  It had sought to do so for approximately eight 
months but could not attract an associate with the salary it could offer.  
 
Dan Cronin testified that he is currently a sole practitioner who handles public 
defense cases principally in Baker County.  He has practiced law in the area for 
twenty-seven years.  Over that period of time he has seen an erosion of the 
services provided to public defense clients.  There should be at least three 
providers in each county.  It would be financially impossible for him to hire 
another attorney in his office.  Attorneys have to handle civil cases in order to be 
able to hire associates.  That means that they cannot specialize in criminal law.  
Despite his deep commitment to public defense he plans to take fewer and fewer 
public defense cases in the future. 
 
Matt Shirtcliff, the Baker County District Attorney, said that public defense 
attorneys in the area do good work.  The court, the district attorney’s office and 
the public defense attorneys all work hard and they all get along with each other.  
They meet together to resolve any issues relating to the operation of the criminal 
and juvenile court systems.   Defense attorneys do better work if they can focus 
on criminal cases.  His office is able to recruit new lawyers who spend a couple 
of years there before moving on.  He would prefer to keep them longer but he 
and other district attorneys offices are not able to pay a high enough salary.  His 
office has a strong relationship with the Department of Justice.  He can get help 
on research issues and on some types of cases.  The state benefits from good 
representation for defendants.  It would be good for defense attorneys to be able 
to specialize.  They do better work if they handle only criminal cases and this 
benefits the attorneys, the clients and the system.  In Baker County the district 
attorney’s office files most misdemeanors in the county justice court, excluding 
domestic violence and DUII cases.  He tries to use the courts efficiently.  
Diversion eligible cases and non-chronic offender cases are offered early 
disposition treatment in the justice court.  Ideally, however, there would be two 
courts of record in the county.  His office has one fewer deputy than usual and as 
a result they currently have a backlog of cases.  In Baker County, all cases are 
filed, even “bad check” cases, which are not prosecuted in some jurisdictions. 
 
Judge Burdette Pratt testified that the attorneys in Malheur County and in the 
other eastern Oregon counties do good work under the circumstances.  
Attorneys must travel significant distances and, in Malheur County, there is the 
added challenge of handling a significant number of cases arising within the 
Snake River Correctional Institution.  It takes time for attorneys to get into the 
prison to see their clients, especially if the client is in administrative segregation.  
Often the witnesses are also incarcerated.  Prison cases go to trial more often 
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than other cases.  Attorneys have to handle too many cases in order to make it 
feasible for them to take public defense cases.  Attorneys are constantly 
scrambling from one case to another without being able to spend the time they 
would like, and need, to on these cases.  The best solution is to increase 
compensation. 
 
Dennis Byer testified that, although he has been an investigator with the 
Coughlin, Leuenberger & Moon firm in Baker City for ten years, he only recently 
investigated some public defense cases.  He has found the OPDS staff to be 
helpful in answering his questions.    He charges $90 per hour for private cases 
and is paid $28 per hour on public defense cases.  Most investigators charge 
between $65 and $75 per hour in private cases. 
 
Mark Rader, a shareholder in the Rader, Stoddard and Perez firm, testified that 
his firm is the primary public defense contractor in Malheur County where he has 
practiced since 1988.  The firm has two associates who were hired directly out of 
law school.  Both of them live in Idaho as do two of the shareholders in the firm.  
For each of them it is an hour’s drive each way between home and the office. He 
worries that his associates will decide to practice in Idaho where the counties pay 
a higher hourly rate than PDSC does.  Unlike Gordon Mallon’s experience in 
Grant and Harney Counties, the caseload in Malheur County does not fluctuate 
dramatically.  He suggested that the Commission consider assisting public 
defense providers in two ways:  with the cost of health care coverage for 
employees and with educational loan repayment assistance for attorneys.  Mr. 
Rader said that cases arising in the prison are significantly more time consuming 
than other cases.  The Malheur County District Attorney prosecutes all prison 
felonies in the circuit court.  The prison handles only misdemeanor matters 
internally.  The additional time it takes to represent imprisoned clients may affect 
the relationship with the client and result in more bar complaints and post 
conviction relief petitions.  Responding to these allegations in turn consumes 
even more of the attorney’s time.  In order to meet with imprisoned clients it 
generally takes an hour to get from his office into the area where the interview 
occurs.  If takes approximately an hour to get out of the prison and back to the 
office once the interview has occurred.   Witnesses are often inmates as well so it 
requires a similar amount of time to meet with them if they are in the same 
institution.  Very often, however witness inmates are moved to prisons in other 
parts of the state.  Prisoners also receive a lot of advice from other prisoners 
which is contrary to the advice from their attorneys.  More of the attorney’s time is 
required to counter the advice received  from others.  Currently, Rader Stoddard 
and Perez is receiving a higher rate for prison cases but a much higher rate is 
needed. 
 
Paul Lipscomb said that in Marion County the most serious cases are prosecuted 
in circuit court but most cases are handled within the institution.  Marion County 
attorneys also report that prison cases require more time. 
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Krishelle Hampton, a member of the Baker County Consortium, testified that she 
opened her own law practice in Baker City immediately after graduating from law 
school.  Another local attorney, Bob Whitnah, provided office space for her 
without charge and he and the other lawyers in town were willing to mentor her.  
She would like to be able to afford better legal research tools and insurance for 
her staff.  She spends more than 50% of her time on public defense cases but 
receives less than 30% of her income from those cases.  In juvenile cases she 
attends team meetings with her clients and in DUII cases she appears at DMV 
hearings on her client’s behalf.  She loves doing public defense work but may not 
be able to afford it in the future.  If PDSC could help with employee benefits it 
might be more feasible.  Last month her income from public defense cases was 
$1,903.  Insurance coverage for her employee would have cost her $700.  She 
knows other young attorneys who would be interested in practicing in eastern 
Oregon if the conditions were right.  She does not believe that PDSC should 
have a policy against paying twice in conflict cases.  It is an inappropriate 
incentive for lawyers to remain on cases in which they have an ethical obligation 
to withdraw.  Mr. Cronin agreed with Ms. Hampton on this issue and said that the 
attorney who withdraws should at least get paid some compensation.  Ken 
Bardizian, another member of the Baker County Consortium, said that in Baker 
County conflicts are not often identified early in the case because discovery is 
not provided until after an indictment has issued.  The attorney can’t wait until 
then to begin work on the case.  In addition, in some cases the district attorney 
doesn’t identify some witnesses until just before the trial date.  Both Mr. Whitnah 
and Mr. Bardizian indicated that they had not been free to bargain for the 
contract terms they wanted because there were attorneys from another county 
who would have used the opportunity to contract for Baker County cases.  Mr. 
Bardizian contracted with PDSC to handle Measure 11 cases on an hourly basis 
because he can bill for the actual number of hours each case required. 
 
Bob Whitnah said he grew up in Baker City.  He started practice at District 
Attorney Matt Shirtcliff’s office in 2001.  After four and a half years in that office 
he opened his own practice and began handling public defense cases.  He likes 
doing these cases but the compensation is a significant issue.  If better legal 
research tools were available to the defense they could be more efficient.  In the 
district attorney’s office he had approximately 150 open cases at a time.  For the 
defense the caseload has to be a lot smaller because they don’t have the same 
advantages and tools that the state has.   The search and seizure manual 
prepared by Department of Justice attorneys is well organized and thorough.  
Defense publications are prepared by volunteers and are not as thorough as the 
state’s material.  OPDS Appellate Division attorneys provide information in 
response to questions forwarded to them.  Mr. Whitnah would like the 
Commission to assist attorneys in accessing better legal research tools and in 
finding a way to make health insurance affordable.  If compensation is not 
increased he may not be able to afford to do public defense cases any longer. 
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Commissioner Potter said that the Oregon Criminal Defense Lawyers 
Association had explored the possibility of insurance pooling for members in the 
past and at that time found that it was not feasible but that it might be appropriate 
to look into it again in the future. 
 
Chris Zuercher, an associate of Coughlin, Leuenberger and Moon was a deputy 
district attorney in the county before going into private practice.  He likes doing 
public defense work and finds that he spends a higher percentage of his time on 
these cases than on his private cases.  Mr. Moon has always had a commitment 
to criminal defense which he sees as a kind of community service.  Now would 
be the best time to start bringing in new lawyers to replace the older attorneys as 
they leave practice over the next several years. 
 

             A Service Delivery Plan for Judicial District 24 
 
[This portion of the report will be completed after the PDSC has developed its 
service delivery plan for this district.] 
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Attachment 3 
 



OPDS’s Draft Report to the Public Defense Services 
Commission on Service Delivery in Baker County 

(September 2008) 
 
 

Introduction 
 
Since developing its first Strategic Plan in December 2003, the Public Defense 
Services Commission (PDSC) has focused on strategies to accomplish its 
mission to deliver quality, cost-efficient public defense services in Oregon.  
Recognizing that increasing the quality of legal services also increases their cost-
efficiency by reducing risks of error and the delay and expense associated with 
remedying errors, the Commission has developed strategies designed to improve 
the quality of public defense services and the systems across the state for 
delivering those services. 
 
Foremost among those strategies is PDSC’s service delivery planning process, 
which is designed to evaluate and improve the operation of local public defense 
delivery systems.  From 2004 through 2007, the Commission completed 
investigations of the local public defense systems in Benton, Clatsop, Coos, 
Curry, Josephine, Lane, Lincoln, Linn, Marion, Morrow, Multnomah, Klamath, 
Umatilla, Union, Wallowa, Washington, Yamhill, Hood River, Wasco, Wheeler, 
Gilliam and Sherman Counties.  It also developed Service Delivery Plans in each 
of those counties to improve the operation of their public defense systems and 
the quality of the legal services provided by those systems.   
 
This report includes the results of the Office of Public Defense Services’ (OPDS) 
preliminary investigation into the conditions of the public defense system in Baker 
County undertaken in preparation for the PDSC’s public meeting in Baker City, 
Oregon on Wednesday, August 14, 2008. 
 

PDSC’s Service Delivery Planning Process 
 
There are four steps to PDSC’s service delivery planning process.  First, the 
Commission has identified regions in the state for the purposes of reviewing local 
public defense delivery systems and services, and addressing significant issues 
of quality and cost-efficiency in those systems and services.   
 
Second, starting with preliminary investigations by OPDS and the preliminary 
draft of a report such as this, the Commission reviews the condition and 
operation of local public defense delivery systems and services in each county or 
region by holding one or more public meetings in that region to provide 
opportunities for interested parties to present their perspectives and concerns to 
the Commission. 
 
Third, after considering OPDS’s preliminary draft report and public comments 
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during the Commission's meetings in a county or region, PDSC develops a 
“service delivery plan,” which is set forth in the final version of OPDS’s report.  
That plan may confirm the quality and cost-efficiency of the public defense 
delivery system and services in that region or propose changes to improve the 
delivery of the region’s public defense services.  In either event, the 
Commission’s service delivery plans (a) take into account the local conditions, 
practices and resources unique to the region, (b) outline the structure and 
objectives of the region’s delivery system and the roles and responsibilities of 
public defense contractors in the region, and (c) when appropriate, propose 
revisions in the terms and conditions of the region’s public defense contracts.   
 
Finally, under the direction of PDSC, contractors subject to the Commission's 
service delivery plans are urged to implement the strategies or changes 
proposed in the plans.  Periodically, these contractors report back to PDSC on 
their progress in implementing the Commission's plans and in establishing other 
best practices in public defense management. 
 
Any service delivery plan that PDSC develops will not be the last word on a local 
service delivery system, or on the quality and cost-efficiency of the county’s 
public defense services.  The limitations of PDSC’s budget, the existing 
personnel, level of resources and unique conditions in each county, the current 
contractual relationships between PDSC and its contractors, and the wisdom of 
not trying to do everything at once, place constraints on the Commission’s initial 
planning process in any region.  PDSC’s service delivery planning process is an 
ongoing one, calling for the Commission to return to each region of the state over 
time in order to develop new service delivery plans or revise old ones.  The 
Commission may also return to some counties in the state on an expedited basis 
in order to address pressing problems in those counties. 

 
Background and Context to the Service Delivery Planning Process 

 
The 2001 legislation establishing PDSC was based upon an approach to public 
defense management, widely supported by the state’s judges and public defense 
attorneys, which separates Oregon’s public defense function from the state’s 
judicial function.  Considered by most commentators and authorities across the 
country as a “best practice,” this approach avoids the inherent conflict in roles 
when judges serve as neutral arbiters of legal disputes and also select and 
evaluate the advocates in those disputes.  As a result, while judges remain 
responsible for appointing attorneys to represent eligible clients, the Commission 
is now responsible for the provision of competent public defense attorneys.   
 
PDSC is committed to undertaking strategies and initiatives to ensure the 
competency of those attorneys.  In the Commission’s view, however, ensuring 
the minimum competency of public defense attorneys is not enough.  As stated in 
its mission statement, PDSC is also dedicated to ensuring the delivery of quality 
public defense services in the most cost-efficient manner possible.  The 
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Commission has undertaken a range of strategies to accomplish this mission. 
 
Service delivery planning is one of the most important strategies PDSC has 
undertaken to promote quality and cost-efficiency in the delivery of public 
defense services.  However, it is not the only one.   
 
In December 2003, the Commission directed OPDS to form a Contractor 
Advisory Group, made up of experienced public defense contractors from across 
the state.  That group advises OPDS on the development of standards and 
methods to ensure the quality and cost-efficiency of the services and operations 
of public defense contractors, including the establishment of a peer review 
process and technical assistance projects for contractors and new standards to 
qualify individual attorneys across the state to provide public defense services. 
 
OPDS has also formed a Quality Assurance Task Force of contractors to develop 
an evaluation or assessment process for all public defense contractors.  
Beginning with the largest contractors in the state, this process is aimed at 
improving the internal operations and management practices of those offices and 
the quality of the legal services they provide.  In 2004, site teams of volunteer 
public defense managers and lawyers have visited the largest contractors in 
Deschutes, Clackamas and Washington Counties and prepared reports 
assessing the quality of their operations and services and recommending 
changes and improvements.  In 2005, the site teams visited contractors in 
Douglas, Jackson, Multnomah and Umatilla Counties.  In 2006, teams visited all 
of the juvenile contractors in Multnomah and Lane Counties and criminal and 
juvenile contractors in Linn and Lincoln Counties.  In 2007 site teams visited the 
sole juvenile contractor in Clackamas County, the largest contract office in the 
state in Multnomah County and the sole juvenile and criminal providers in Benton 
County and Columbia County.   
 
In accordance with its Strategic Plan, PDSC has also developed a systematic 
process to address complaints about the behavior and performance of public 
defense contractors and individual attorneys.   
 
Numerous Oregon State Bar task forces on public defense have highlighted the 
unacceptable variations in the quality of public defense services in juvenile cases 
across the state.  Therefore, PDSC undertook a statewide initiative to improve 
juvenile law practice in collaboration with the state courts, including a new 
Juvenile Law Training Academy for public defense lawyers.  In 2006, the 
Commission devoted two of its meetings to investigating the condition of juvenile 
law practice across the state and to develop a statewide Service Delivery Plan 
for representation in juvenile dependency cases. 
 
In 2007 PDSC undertook to review the delivery of public defense services in 
death penalty cases.  A final plan for providing services in those cases was 
approved by the Commission in June of 2007. 
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The Commission is also concerned about the “graying” of the public defense bar 
in Oregon and the potential shortage of new attorneys to replace retiring 
attorneys in the years ahead.  More and more lawyers are spending their entire 
careers in public defense law practice and many are now approaching 
retirement.  In most areas of the state, no formal process or strategy is in place to 
ensure that new attorneys will be available to replace retiring attorneys.  The 
Commission has also found that the impact of such shortages is greatest in less 
populous areas of the state, where fewer lawyers reside and practice, but where 
the demands for public safety and functional justice systems with the requisite 
supply of criminal defense and juvenile attorneys are as pressing as in urban 
areas of the state.  As a result, PDSC is exploring ways to attract and train 
younger lawyers in public defense practice across the state. 
 
“Structure” versus “performance” in the delivery of public defense services.  
Distinguishing between structure and performance in the delivery of public 
defense services is important in determining the appropriate roles for PDSC and 
OPDS in the Commission’s service delivery planning process. That process is 
aimed primarily at reviewing and improving the “structure” for delivering public 
defense services in Oregon by selecting the most effective kinds and 
combinations of organizations to provide those services.  Experienced public 
defense managers and practitioners, as well as research into “best practices,” 
recognize that careful attention to the structure of service delivery systems 
contributes significantly to the ultimate quality and effectiveness of public defense 
services.1  A public agency like PDSC, whose volunteer members are chosen for 
their variety and depth of experience and judgment, is best able to address 
systemic, overarching policy issues such as the appropriate structure for public 
defense delivery systems in Oregon.   
 
Most of PDSC’s other strategies to promote quality and cost-efficiency in the 
delivery of public defense services described above focus on the “performance” 
of public defense contractors and attorneys in the course of delivering their 
services.  Performance issues will also arise from time to time in the course of 
the Commission’s service delivery planning process.  These issues usually 
involve individual lawyers and contractors and present specific operational and 
management problems that need to be addressed on an ongoing basis, as 
opposed to the broad policy issues that can be more effectively addressed 
through the Commission’s deliberative processes.  OPDS, with advice and 
assistance from its Contractor Advisory Group and others, is usually in the best 
position to address performance issues.   
 

                                            
1 Debates over the relative effectiveness of the structure of public defender offices versus the 
structure of private appointment processes have persisted in this country for decades.  See, e.g., 
Spangenberg and Beeman, “Indigent Defense Systems in the United States,” 58 Law and 
Contemporary Problems 31-49 (1995). 
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In light of the distinction between structure and performance in the delivery of 
public defense services and the relative capacities of PDSC and OPDS to 
address these issues, this report will generally recommend that, in the course of 
this service delivery planning process, PDSC should reserve to itself the 
responsibility of addressing structural issues with policy implications and assign 
to OPDS the tasks of addressing performance issues with operational 
implications. 
 
Organizations currently operating within the structure of Oregon’s public defense 
delivery systems.  The choice of organizations to deliver public defense services 
most effectively has been the subject of a decades-old debate between the 
advocates for “public” defenders and the advocates for “private” defenders.  
PDSC has repeatedly declared its lack of interest in joining this debate.  Instead, 
the Commission intends to concentrate on a search for the most effective kinds 
and combinations of organizations in each region of the state from among those 
types of organizations that have already been established and tested over 
decades in Oregon. 
 
The Commission also has no interest in developing a one-size-fits-all model or 
template for organizing the delivery of public defense services in the state.  The 
Commission recognizes that the local organizations currently delivering services 
in Oregon’s counties have emerged out of a unique set of local conditions, 
resources, policies and practices, and that a viable balance has frequently been 
achieved among the available options for delivering public defense services. 
 
On the other hand, PDSC is responsible for the wise expenditure of taxpayer 
dollars available for public defense services in Oregon.  Accordingly, the 
Commission believes that it must engage in meaningful planning, rather than 
simply issuing requests for proposals (RFPs) and responding to those proposals.  
As the largest purchaser and administrator of legal services in the state, the 
Commission is committed to ensuring that both PDSC and the state’s taxpayers 
are getting quality legal services at a fair price.  Therefore, the Commission does 
not see its role as simply continuing to invest public funds in whatever local 
public defense delivery system happens to exist in a region but, instead, to seek 
the most cost-efficient means to provide quality services in each region of the 
state. 
 
PDSC intends, first, to review the service delivery system in each county and 
develop service delivery plans with local conditions, resources and practices in 
mind.  Second, in conducting reviews and developing plans that might change a 
local delivery system, the Commission is prepared to recognize the efficacy of 
the local organizations that have previously emerged to deliver public defense 
services in a county and leave that county’s organizational structure unchanged.  
Third, PDSC understands that the quality and cost-efficiency of public defense 
services depends primarily on the skills and commitment of the attorneys and 
staff who deliver those services, no matter what the size and shape of their 
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organizations.  The organizations that currently deliver public defense services in 
Oregon include: (a) not-for-profit public defender offices, (b) consortia of 
individual lawyers or law firms, (c) law firms that are not part of a consortium, (d) 
individual attorneys under contract, (e) individual attorneys on court-appointment 
lists and (f) some combination of the above.  Finally, in the event PDSC 
concludes that a change in the structure of a county’s or region’s delivery system 
is called for, it will weigh the advantages and disadvantages and the strengths 
and weaknesses of each of the foregoing organizations in the course of 
considering any changes. 
 
The following discussion outlines the prominent features of each type of public 
defense organization in Oregon, along with some of their relative advantages and 
disadvantages.  This discussion is by no means exhaustive.  It is intended to 
highlight the kinds of considerations the Commission is likely to make in 
reviewing the structure of any local service delivery system.   
 
Over the past two decades, Oregon has increasingly delivered public defense 
services through a state-funded and state-administered contracting system.  As a 
result, most of the state’s public defense attorneys and the offices in which they 
work operate under contracts with PDSC and have organized themselves in the 
following ways: 
 

1. Not-for-profit public defender offices.  Not-for-profit public defender offices 
operate in eleven counties of the state and provide approximately 35 
percent of the state’s public defense services.  These offices share many 
of the attributes one normally thinks of as a government-run “public 
defender office,” most notably, an employment relationship between the 
attorneys and the office.2  Attorneys in the not-for-profit public defender 
offices are full-time specialists in public defense law, who are restricted to 
practicing in this specialty to the exclusion of any other type of law 
practice.  Although these offices are not government agencies staffed by 
public employees, they are organized as non-profit corporations overseen 
by boards of directors with representatives of the community and 
managed by administrators who serve at the pleasure of their boards. 

 
While some of Oregon’s public defender offices operate in the most 
populous counties of the state, others are located in less populated 
regions.  In either case, PDSC expects the administrator or executive 
director of these offices to manage their operations and personnel in a 
professional manner, administer specialized internal training and 
supervision programs for attorneys and staff, and ensure the delivery of 
effective legal representation, including representation in specialized 
justice programs such as Drug Courts and Early Disposition Programs.  
As a result of the Commission’s expectations, as well as the fact that they 
usually handle the largest caseloads in their counties, public defender 

                                            
2 Spangenberg and Beeman, supra note 2, at 36. 
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offices tend to have more office “infrastructure” than other public defense 
organizations, including paralegals, investigators, automated office 
systems and formal personnel, recruitment and management processes. 

 
Because of the professional management structure and staff in most 
public defender offices, PDSC looks to the administrators of these offices, 
in particular, to advise and assist the Commission and OPDS.  Boards of 
directors of public defender offices, with management responsibilities and 
fiduciary duties required by Oregon law, also offer PDSC an effective 
means to (a) communicate with local communities, (b) enhance the 
Commission’s policy development and administrative processes through 
the expertise on the boards and (c) ensure the professional quality and 
cost-efficiency of the services provided by their offices. 

 
Due to the frequency of cases in which public defender offices have 
conflicts of interest due primarily to cases involving multiple defendants or 
former clients, no county can operate with a public defender office alone.3  
As a result, PDSC expects public defender offices to share their 
management and law practice expertise and appropriate internal 
resources, like training and office management systems, with other 
contractors in their counties. 

 
2. Consortia.  A “consortium” refers to a group of attorneys or law firms 

formed for the purposes of submitting a proposal to OPDS in response to 
PDSC’s RFP and collectively handling a public defense caseload specified 
by PDSC.  The size of consortia in the state varies from a few lawyers or 
law firms to 50 or more members.  The organizational structure of 
consortia also varies.  Some are relatively unstructured groups of 
professional peers who seek the advantages of back-up and coverage of 
cases associated with a group practice, without the disadvantages of 
interdependencies and conflicts of interest associated with membership in 
a law firm.  Others, usually larger consortia, are more structured 
organizations with (a) objective entrance requirements for members, (b) a 
formal administrator who manages the business operations of the 
consortium and oversees the performance of its lawyers and legal 
programs, (c) internal training and quality assurance programs, and (d) 
plans for “succession” in the event that some of the consortium’s lawyers 
retire or change law practices, such as probationary membership and 
apprenticeship programs for new attorneys. 

 
Consortia offer the advantage of access to experienced attorneys, who 
prefer the independence and flexibility associated with practicing law in a 
consortium and who still wish to continue practicing law under contract 
with PDSC.  Many of these attorneys received their training and gained 
their experience in public defender or district attorney offices and larger 

                                            
3 Id. 
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law firms, but in which they no longer wish to practice law. 
 

In addition to the access to experienced public defense lawyers they offer, 
consortia offer several administrative advantages to PDSC.  If the 
consortium is reasonably well-organized and managed, PDSC has fewer 
contractors or attorneys to deal with and, therefore, OPDS can more 
efficiently administer the many tasks associated with negotiating and 
administering contracts.  Furthermore, because a consortium is not 
considered a law firm for the purpose of determining conflicts of interest 
under the State Bar’s “firm unit” rule, conflict cases can be cost-efficiently 
distributed internally among consortium members by the consortium’s 
administrator.  Otherwise, OPDS is required to conduct a search for 
individual attorneys to handle such cases and, frequently, to pay both the 
original attorney with the conflict and the subsequent attorney for 
duplicative work on the same case.  Finally, if a consortium has a board of 
directors, particularly with members who possess the same degree of 
independence and expertise as directors of not-for-profit public defenders, 
then PDSC can benefit from the same opportunities to communicate with 
local communities and gain access to additional management expertise. 

 
Some consortia are made up of law firms, as well as individual attorneys.  
Participation of law firms in a consortium may make it more difficult for the 
consortium’s administrator to manage and OPDS to monitor the 
assignment and handling of individual cases and the performance of 
lawyers in the consortium.  These potential difficulties stem from the fact 
that internal assignments of a law firm’s portion of the consortium’s 
workload among attorneys in a law firm may not be evident to the 
consortium’s administrator and OPDS or within their ability to track and 
influence.   

 
Finally, to the extent that a consortium lacks an internal management 
structure or programs to monitor and support the performance of its 
attorneys, PDSC must depend upon other methods to ensure the quality 
and cost-efficiency of the legal services the consortium delivers.  These 
methods would include (i) external training programs, (ii) professional 
standards, (iii) support and disciplinary programs of the State Bar and (iv) 
a special qualification process to receive court appointments. 

 
3. Law firms.  Law firms also handle public defense caseloads across the 

state directly under contract with PDSC.  In contrast to public defender 
offices and consortia, PDSC may be foreclosed from influencing the 
internal structure and organization of a law firm, since firms are usually 
well-established, ongoing operations at the time they submit their 
proposals in response to RFPs.  Furthermore, law firms generally lack 
features of accountability like a board of directors or the more arms-length 
relationships that exist among independent consortium members.  Thus, 
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PDSC may have to rely on its assessment of the skills and experience of 
individual law firm members to ensure the delivery of quality, cost-efficient 
legal services, along with the external methods of training, standards and 
certification outlined above.   

 
The foregoing observations are not meant to suggest that law firms cannot 
provide quality, cost-efficient public defense services under contract with 
PDSC.  Those observations simply suggest that PDSC may have less 
influence on the organization and structure of this type of contractor and, 
therefore, on the quality and cost-efficiency of its services in comparison 
with public defender offices or well-organized consortia.   

 
Finally, due to the Oregon State Bar’s “firm unit” rule, when one attorney in 
a law firm has a conflict of interest, all of the attorneys in that firm have a 
conflict.  Thus, unlike consortia, law firms offer no administrative 
efficiencies to OPDS in handling conflicts of interest. 

 
4. Individual attorneys under contract.  Individual attorneys provide a variety 

of public defense services under contract with PDSC, including in 
specialty areas of practice like the defense in aggravated murder cases 
and in geographic areas of the state with a limited supply of qualified 
attorneys.  In light of PDSC’s ability to select and evaluate individual 
attorneys and the one-on-one relationship and direct lines of 
communications inherent in such an arrangement, the Commission can 
ensure meaningful administrative oversight, training and quality control 
through contracts with individual attorneys.  Those advantages obviously 
diminish as the number of attorneys under contract with PDSC and the 
associated administrative burdens on OPDS increase. 

 
This type of contractor offers an important though limited capacity to 
handle certain kinds of public defense caseloads or deliver services in 
particular areas of the state.  It offers none of the administrative 
advantages of economies of scale, centralized administration or ability to 
handle conflicts of interest associated with other types of organizations. 

 
5. Individual attorneys on court-appointment lists.  Individual court-appointed 

attorneys offer PDSC perhaps the greatest administrative flexibility to 
cover cases on an emergency basis, or as “overflow” from other types of 
providers.  This organizational structure does not involve a contractual 
relationship between the attorneys and PDSC.  Therefore, the only 
meaningful assurance of quality and cost-efficiency, albeit a potentially 
significant one, is a rigorous, carefully administered qualification process 
for court appointments to verify attorneys’ eligibility for such appointments, 
including requirements for relevant training and experience. 
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OPDS’s Preliminary Investigation in Baker County 
 
The primary objectives of OPDS’s investigations of local public defense delivery 
systems throughout the state are to (1) provide PDSC with an assessment of the 
strengths and weaknesses of those systems for the purpose of assisting the 
Commission in its determination of the need to change a system’s structure or 
operation and (2) identify the kinds of changes that may be needed and the 
challenges the Commission might confront in implementing those changes.  
PDSC’s assessment of the strengths and weaknesses of a local public defense 
system begins with a review of an OPDS report like this. 
 
PDSC’s investigations of local delivery systems in counties or judicial districts 
across the state serve two other important functions.  First, they provide useful 
information to public officials and other stakeholders in a local justice system 
about the condition and effectiveness of that system.  The Commission has 
discovered that “holding a mirror up” to local justice systems for all the 
community to see can, without any further action by the Commission, create 
momentum for local reassessments and improvements.  Second, the history, 
past practices and rumors in local justice systems can distort perceptions of 
current realities.  PDSC’s investigations of public defense delivery systems can 
correct some of these local misperceptions. 
 
On June 23 - 24 Commissioner John Potter and OPDS Executive Director Ingrid 
Swenson visited with stakeholders in Baker County.  In addition to talking to four 
of PDSC’s contractors in the county they met with District Attorney Matt Shirtcliff.  
Telephone interviews were conducted after the visit with the Judge Gregory 
Baxter, the Juvenile Department Director, the Citizen Review Board coordinator 
for the County and the Assistant Attorney General assigned to the area.   
 
The preliminary draft of this report is intended to provide a framework for the 
testimony to be presented at the meeting of the Commission in Baker City on 
August 14 and to guide the Commission’s discussions about the condition of the 
public defense system in Baker County, and the range of policy options available 
to the Commission – from concluding that no changes are needed in this county 
to significantly restructuring its delivery systems.   
 
In the final analysis, the level of engagement and the quality of the input from all 
of the stakeholders in Baker County’s justice system could turn out to be the 
single most important factor contributing to the quality of the final version of 
OPDS’s report to the Commission and its Service Delivery Plan for Baker 
County.   
 
             OPDS’s Findings in Baker County 
 
Baker City is the county seat for Baker County.  The county population in 2005 
was 16,500.  Although the county previously received federal timber funds, these 
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were used in the past for roads rather than for public safety.  Although the 
termination of these funds will not immediately affect funding for the county’s 
public safety agencies, ultimately the county will have to allocate more of its 
general fund dollars to roads, limiting the amount available for other services. 
 
                  The Circuit Court 
 
Judge Gregory Baxter is the only circuit court judge for the county.  There is a 
justice court which handles most misdemeanors except those involving domestic 
violence and non diversion eligible DUIIs.  It was reported that some cases that 
were being filed in the justice court are now being filed in the circuit court. 
 
The county has an adult drug court that currently serves approximately 
seventeen high risk clients.   The county is also starting a juvenile drug court 
targeting fourteen to sixteen and a half year olds.  It expects to serve ten to 
twelve youth at a time.  The combined drug courts are expected to have a total of 
approximately 50 clients when they are both at capacity.  Both out-patient and in-
patient drug treatment are available in the county but they generally have to use 
some out-of-county beds as well.  Access to mental health care is limited. 
 
    District Attorneys Office 
 
Matt Shirtcliff is the District Attorney for Baker County.  He currently has two 
deputy positions, one of which is open.  It has been difficult to retain deputies.  
They generally come from elsewhere and stay for only two or three years before 
moving on.  The office is able to offer a starting salary of $45,00 to 48,000.  
Baker County contracts with the District Attorney to provide a deputy to handle 
justice court cases.  
 
    Criminal Case Processing 
 
In-custody criminal arraignments are generally handled by video.  Attorneys are 
not present for arraignments.  Plea hearings are scheduled four to six weeks 
after arraignment.  Unless there is going to be a guilty plea defendants generally 
appear at the plea hearing by video as well.  The defense attorney is generally in 
the courtroom rather than with the defendant in the jail.  Sentencing usually 
occurs at the same time as the plea.  Trials are set approximately six months 
after arraignment.  Motion hearings are scheduled as needed.   
 
The manager of the parole and probation department is Will Benson.  Two of the 
special programs offered by the department are the “Mile Program” – the 
Managing Independent Living Effectively Program, which offers classes to assist 
offenders in avoiding recidivism.  The second program is a grant funded 
transitional housing program for persons released from jail or prison.  Rent is 
waived while the individual finds employment and longer term housing.  
Probationers may also use the residence for a minor daily or monthly fee. 
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    Juvenile Case Processing 
 
Dependencies:  
 
The Juvenile Department in Baker County prepares most of the documents in 
dependency cases.  They draft petitions that are then reviewed by the district 
attorney.  Parents in dependency cases are notified to appear for shelter 
hearings a half an hour early in order for them to be able to confer with counsel 
before the hearing.  Attorneys are appointed in virtually all juvenile dependency 
cases but there are not many dependencies filed, usually only one or two a 
month.  The county had a Juvenile Court Improvement Project (JCIP) model 
court program but it was recently discontinued because the judge and the other 
members of the team, including the attorneys, felt that they had done everything 
they could to accelerate case processing and although the average period is still 
more than 90 days, they don’t believe they can improve significantly on that 
number. 
 
Delinquencies: 
 
 Delinquency preliminary hearings occur on Mondays unless the youth is in 
custody.  Youth are summonsed to court with their parents.  Attorneys are not 
present for these hearings.  The Juvenile Department does not generally meet 
with youth or their parents until after counsel has been appointed and can be 
present.  Some parents contact the department before the preliminary hearing 
and sometimes resolve cases at that stage, without the involvement of counsel.  
There is no detention facility in the county.  Youth must be transported to 
Pendleton if they are held.  Formal petitions are not usually filed against youth 
under 12.  Even cases involving alleged sexual misconduct are diverted if 
parents are supportive of appropriate treatment.  The District Attorney generally 
decides which youth will be treated informally.  In alleged sex abuse cases 
involving youth between fourteen and sixteen formal petitions are generally filed.   
 
There is reported to be no gang involvement by youth in Baker County. 
 
The District Attorney serves as the Juvenile Department Director but Stacy 
Erickson manages the day-to-day operations of the department.  She and two 
other counselors supervise youth offenders and prepare most of the petitions, 
summonses and other documents.  She reports that her department handles a 
lot of cases informally, rarely filing a petition in first-time misdemeanor or non-
person felony cases. 
 

      PDSC Contract Providers 
 
Two providers contract to handle public defense cases only in Baker County.  
Dan Cronin contracts for 122 juvenile and drug court cases per year in Baker 
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County.  His office is in John Day and he used to be the primary public defense 
provider there but because the only circuit court judge in the county is his 
brother-in-law he now contracts with PDSC for cases in Baker County.  He also 
handles conflict cases in Malheur County.  In the past he handled mostly criminal 
cases but his current contract provides only for juvenile and drug court cases.  
He reports that the rate he receives for drug court t cases is not sufficient to 
cover the many appearance that are required in these matters, over what is often 
an eighteen month period.  
 
Mr. Cronin is concerned that public defense in the area is “disintegrating.”  He 
has been trying to hire an associate for ten years but can’t compete with the 
district attorney’s salary.  He has seen a gradual reduction in the number of 
attorneys wiling to practice in the area.  Travel is a problem; maintaining 
adequate contact with in-custody and juvenile clients is also a problem.  Ideally 
each of the eastern Oregon counties would have an additional full time defender. 
 
The Baker County Consortium is a new consortium.  It contracts for a total of 
530 criminal and juvenile cases per year.  Consortium members are Ken 
Bardizian, Gary Kiyuna, Charles Simmons (PCR cases only), Krishelle Hampton 
and Bob Whitnah. 
 
Ken Bardizian, although part of the consortium, also handles cases in Grant, 
Malheur and Union Counties.  Mr. Bardizian finds that there are some 
disadvantages to consortium membership including being paid only once a 
month for consortium cases and being entitled to payment only once when 
conflicts require substitution.  He thinks Baker County is better served by the 
current system with resident attorneys handling most of the cases.  Mr. Bardizian 
also contracts with Baker County to handle justice court cases.  He would like to 
be able to hire a half-time associate. 
 
Three other providers contract for cases in both Baker and Malheur Counties.  
Michael Mahoney handles mainly PCR cases (78 per year) in both counties.  
David Carlson handles criminal and juvenile cases in both counties.  He 
contracts for a total of 501 cases per year.  Coughlin Leuenberger and Moon 
contract for a total of 196 cases per year in the two counties.  In Baker County 
Chris Zuercher handles most of the public defense representation for the firm.  
Mr. Zuercher was a deputy district attorney in the county before being hired by 
Couglin, Leuenberger and Moon.   
 

Comments regarding structure and number of public 
     defense contractors 

 
Judge Baxter reported that, structurally, the current system is working well.  He 
likes to have providers from the immediate area if possible.  He is concerned 
when a large volume of cases is moved from the justice court to the circuit court 
as has been happening recently.  Other members of the court staff indicated that 
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they do not have enough local attorneys and need more due to the high number 
of conflicts in juvenile cases.  The district attorney said that he believes clients 
would benefit if the lawyers didn’t have to handle civil cases since these cases 
limits the time they have available for their public defense clients. 
 
The CRB coordinator said that a major issue for attorneys is the distance they 
have to travel within the county to visit with their clients (or clients must travel to 
visit with them.)  A lot of attorneys appear for review hearings by telephone. 
 
One commentator said a lot of matters are handled by phone in Baker County 
and that it is never the equivalent of having people actually present in the 
courtroom. 
 
     Comments regarding quality of representation 
 
Judge Baxter said he is very satisfied with the quality of representation being 
provided.  Some of the attorneys do excellent work, others very good.  He has 
confidence in all of them.  He was pleased to see that more experienced lawyers 
are making themselves available to advise the newer attorneys. 
 
The defense and prosecution are said to work well together and the district 
attorney had very positive comments about the work of the public defense 
providers.  
 
According to the Citizen Review Board (CRB) coordinator attorneys have 
recently started meeting with clients before CRB hearings.  Some attorneys are 
excellent advocates, others provide minimal representation but, unlike what 
occurs in other parts of the state, all of the attorneys participate in CRB hearings 
and have had contact with their clients beforehand.  They still need training about 
how to conform to the Oregon State Bar’s Performance Standards4.  On the 
whole she believes Baker County attorneys are stronger advocates than 
attorneys in the other counties with which she is familiar. 
 
In juvenile delinquency cases lawyers are properly challenging competency to 
proceed in some matters.  It was reported that in some alleged sex abuse cases 
they provide copies of psycho-sexual evaluations to the state even when they are 
harmful to the client.  It is not clear whether such disclosure is made with the 
client’s approval and in furtherance of the client’s expressed wishes or as part of 
a best interest approach to representation.5  A couple of the attorneys are so 
overwhelmed that they usually meet with their clients only 10 minutes before 

                                            
4 Principles and Standards for Counsel in Criminal, Delinquency, Dependency and Civil 
Commitment Cases, Oregon State Bar Indigent Defense Task Force, adopted by the Board of 
Governors September 15, 1996, revised May 2006. 
5 A “best interest” approach to representation in delinquency cases has been specifically 
disapproved by OPDS in the “Role of Counsel” document sent to all contractors in 2007, and 
attached as Exhibit A to this report. 
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court.  Even if the case is resolved after these brief meetings, disposition cannot 
occur until a later date. 
 
Attorneys do appear to be meeting with their dependency clients before court, 
including child clients. 
 
One commentator said that most of the attorneys do not specialize in juvenile law 
and do not have the training or resources to do the same quality of work seen in 
other counties. 
 
In OPDS’s  2007 statewide quality of representation survey, respondents rated 
contractors fairly high in terms of legal knowledge, skill and training but lower 
when asked if their caseloads allowed them to devote appropriate time and 
resources to their clients.  Overall respondents rated the quality of representation 
provided by one contractor as fair, one as good and two as excellent.  In juvenile 
cases two were rated as fair and two as excellent.   (The work of the attorney 
who handles only PCR cases was not addressed in the survey.) 
 
        OPDS’s Recommendations for Further Inquiry at PDSC’s 

          August 14, 2007 Meeting in Baker City 
 
Based on the information provided to OPDS during its visit to Baker County in 
June 2008, OPDS recommends that the Commission consider the following in 
developing a service delivery plan for Baker County. 
 
The structure: 
 
The structure of the current system appears to be working satisfactorily for the 
court and for OPDS although at least one member of the newly formed 
consortium is dissatisfied with particular terms of the contract.   The system 
combines maximum flexibility in the management of conflicts with the benefits of 
fewer contracts to manage and added oversight. 
 
While the county lacks a public defender office to provide initial training for 
attorneys,6 it does appear that experienced Baker County attorneys have been 
willing to provide information and advice to newer attorneys.  OPDS’s General 
Counsel is also available to assist new attorneys in all parts of the state to 
access the training that is currently available and to help plan new approaches to 
local and regional training. 
 
 
 
 

                                            
6 The principal obstacle to the creation of a public defender office in a county the size of Baker is 
the firm unit rule that would prevent attorneys in the office from representing more than one party 
in a juvenile case.   
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Need for Additional Attorneys: 
 

A number of commentators noted a need for additional attorneys to handle public 
defense cases in the county.  While the need may be somewhat less urgent in 
Baker County than in Judicial District 24 (Grant and Harney Counties), it is a 
region-wide problem and not a new one.     
 
In January of 2001 the Oregon State Bar Indigent Defense Task Force III report 
identified a number of problems in the delivery of public defense services in 
Oregon.  It noted that in some districts it has been difficult to attract satisfactory 
candidates to handle indigent defense caseloads and that “[a] few districts have 
reached a crisis point in recent years, finding no attorneys available to accept 
appointments for the compensation offered.” 
 
 The greatest concerns about adequate criminal defense  

representation are reported to arise  with isolated sole  
practitioners or small offices where there is little or no direct peer 
interaction or oversight. …. In more remote geographic areas,  
where there are fewer experienced attorneys with whom newer  
attorneys can consult, and firms providing indigent defense  
services often have small offices spread across vast multi-county  
judicial districts, the problem is exacerbated.  In these situations,  
the combination of inadequate office funding and geographic  
remoteness limits training opportunities and makes peer review  
difficult to obtain.  In turn, when problems with a particular provider  
do develop, replacements can be difficult to locate. 

 
At its September 2003 retreat, the Commission identified a number of possible 
strategies for addressing the problem:  offering longer contracts to providers who 
are willing to locate in or serve remote areas; supplementing insufficient trial-level 
caseloads with appellate work; law school recruitment and specialized 
apprenticeship training for new lawyers interested in relocating; and assisting 
with access to office space and initial capital needs.  
 
The commission may want to review these recommendations and determine 
whether there are other strategies available to address the need for additional 
attorneys in the area.  The Commission could consider, for example, whether it 
should issue an RFP for attorneys willing to relocate to the area for a specified 
period of time with a guaranteed income as an added incentive. 
 
    Summary of Testimony at August 14, 2008 Meeting of the 
   Public Defense Services Commission in Baker City, Oregon 
 
At its August 14, 2008 meeting in Baker City the Commission received testimony 
relating to the delivery of public defense services in Grant and Harney Counties 
(Judicial District 24), Baker County and Malheur County.  Although each judicial 
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district is unique, many of the public defense providers serve more than one 
county and the comments of the witnesses tended to relate to practice in the 
entire region rather than in individual districts. 
 
Chair Ellis opened the meeting by noting that the needs of each geographic 
region of the state are different and that the Commission welcomed comments 
and recommendations that would assist it in identifying a service delivery plan 
that met the needs of the local justice systems. 
 
Circuit Court Judge William Cramer (Judicial Distrcit 24) provided written 
testimony (Exhibit A).  He said that the circumstances faced by public defense 
providers in Eastern Oregon are unique.  Currently he believes that although 
public defense attorneys are overworked and stretched thin, indigent clients are 
receiving adequate representation in Grant and Harney Counties.  Having only 
one primary contractor and one conflict contractor in each county creates 
scheduling issues for the court.  Also the court is unable to use the pro temp time 
to which it is entitled because there are not enough attorneys to appear in two 
courtrooms at the same time.  Both counties would be better served if there were 
more local attorneys available to handle conflicts and to take over when the 
current providers retire, in approximately five years.  There is no current pool 
from which to draw additional attorneys.  He recommended that PDSC work with 
current contractors to allow them to hire associate attorneys who would be able 
to take cases now and be in a position to replace retiring attorneys in the future.  
He agreed that there would be a benefit to having an additional local office to 
handle conflict cases.  Attorneys now have to travel a hundred miles or more to 
cover conflicts in the district.  The court has been trying to get attorneys 
appointed for both parents and children at shelter hearings.  That would be 
possible in more cases if there were more local attorneys.  Attorneys are willing 
to come to Eastern Oregon to practice.  The district attorney’s office has been 
able to attract them because it provides better compensation than the defense 
does.  In order to attract attorneys to defense practice in eastern Oregon 
adequate compensation would be necessary.  If a law firm could count on a 
reliable income over an extended period of time it would be in a better position to 
hire one or more associates.  Payment to contractors based solely on caseload 
causes a significant fluctuation in income from month to month.  Of the possible 
approaches identified by the Commission in 2003, subsidizing firms that are 
willing to bring in additional attorneys appears to be the best.   
 
Commissioner Welch inquired whether technological solutions are being 
evaluated.  Judge Cramer noted that video appearances are sometimes 
possible.  They can be used effectively only when the attorney and client have 
been able to meet and confer before the hearing. 
 
Gary Kiyuna, a member and the administrator of the Baker County Consortium, 
said video equipment could be installed in a law office for the cost of 
approximately $3,000 which would allow the attorney to appear in court or confer 
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with clients in prison by means of an in-office video system.   The circumstances 
in some cases require that the attorney be in the same location as the client.   
 
He said there are four members of the consortium, all of whom are sole 
practitioners.  Many new attorneys have significant educational loans but are 
ineligible, as consortium members, to benefit from many of the existing loan 
repayment, loan forgiveness provisions. 
 
Gordon Mallon testified that his firm had lost a shareholder because of 
inadequate income.  Both he and the other remaining shareholder expect to 
retire in approximately six to seven years which would leave one public defense 
provider in Judicial District 24.  It would be difficult to start a new law office in the 
area in view of the limited caseload and there are not a sufficient number of 
conflict cases to make it necessary to open a new office.  His recommendation to 
the Commission would be that it provide sufficient compensation to existing 
offices to permit them to hire an additional person or persons.  In the most recent 
contract negotiations he proposed that PDSC pay a flat amount for public 
defense cases, regardless of the number of cases.  Payment according to the 
number of cases per month makes the income vary significantly from month to 
month.  The costs of operating an office are fixed costs and cannot be adjusted 
in accordance with a fluctuating caseload.  A number of eastern Oregon 
providers have reported that case-based funding has not worked well for them 
either.  His firm’s proposal was not accepted because the Commission had not 
approved a flat rate system.  The Mallon and Lamborn firm is not currently 
seeking to add any attorneys.  It had sought to do so for approximately eight 
months but could not attract an associate with the salary it could offer.  
 
Dan Cronin testified that he is currently a sole practitioner who handles public 
defense cases principally in Baker County.  He has practiced law in the area for 
twenty-seven years.  Over that period of time he has seen an erosion of the 
services provided to public defense clients.  There should be at least three 
providers in each county.  It would be financially impossible for him to hire 
another attorney in his office.  Attorneys have to handle civil cases in order to be 
able to hire associates.  That means that they cannot specialize in criminal law.  
Despite his deep commitment to public defense he plans to take fewer and fewer 
public defense cases in the future. 
 
Matt Shirtcliff, the Baker County District Attorney, said that public defense 
attorneys in the area do good work.  The court, the district attorney’s office and 
the public defense attorneys all work hard and they all get along with each other.  
They meet together to resolve any issues relating to the operation of the criminal 
and juvenile court systems.   Defense attorneys do better work if they can focus 
on criminal cases.  His office is able to recruit new lawyers who spend a couple 
of years there before moving on.  He would prefer to keep them longer but he 
and other district attorneys offices are not able to pay a high enough salary.  His 
office has a strong relationship with the Department of Justice.  He can get help 
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on research issues and on some types of cases.  The state benefits from good 
representation for defendants.  It would be good for defense attorneys to be able 
to specialize.  They do better work if they handle only criminal cases and this 
benefits the attorneys, the clients and the system.  In Baker County the district 
attorney’s office files most misdemeanors in the county justice court, excluding 
domestic violence and DUII cases.  He tries to use the courts efficiently.  
Diversion eligible cases and non-chronic offender cases are offered early 
disposition treatment in the justice court.  Ideally, however, there would be two 
courts of record in the county.  His office has one fewer deputy than usual and as 
a result they currently have a backlog of cases.  In Baker County, all cases are 
filed, even “bad check” cases, which are not prosecuted in some jurisdictions. 
 
Judge Burdette Pratt testified that the attorneys in Malheur County and in the 
other eastern Oregon counties do good work under the circumstances.  
Attorneys must travel significant distances and, in Malheur County, there is the 
added challenge of handling a significant number of cases arising within the 
Snake River Correctional Institution.  It takes time for attorneys to get into the 
prison to see their clients, especially if the client is in administrative segregation.  
Often the witnesses are also incarcerated.  Prison cases go to trial more often 
than other cases.  Attorneys have to handle too many cases in order to make it 
feasible for them to take public defense cases.  Attorneys are constantly 
scrambling from one case to another without being able to spend the time they 
would like, and need, to on these cases.  The best solution is to increase 
compensation. 
 
Dennis Byer testified that, although he has been an investigator with the 
Coughlin, Leuenberger & Moon firm in Baker City for ten years, he only recently 
investigated some public defense cases.  He has found the OPDS staff to be 
helpful in answering his questions.    He charges $90 per hour for private cases 
and is paid $28 per hour on public defense cases.  Most investigators charge 
between $65 and $75 per hour in private cases. 
 
Mark Rader, a shareholder in the Rader, Stoddard and Perez firm, testified that 
his firm is the primary public defense contractor in Malheur County where he has 
practiced since 1988.  The firm has two associates who were hired directly out of 
law school.  Both of them live in Idaho as do two of the shareholders in the firm.  
For each of them it is an hour’s drive each way between home and the office. He 
worries that his associates will decide to practice in Idaho where the counties pay 
a higher hourly rate than PDSC does.  Unlike Gordon Mallon’s experience in 
Grant and Harney Counties, the caseload in Malheur County does not fluctuate 
dramatically.  He suggested that the Commission consider assisting public 
defense providers in two ways:  with the cost of health care coverage for 
employees and with educational loan repayment assistance for attorneys.  Mr. 
Rader said that cases arising in the prison are significantly more time consuming 
than other cases.  The Malheur County District Attorney prosecutes all prison 
felonies in the circuit court.  The prison handles only misdemeanor matters 
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internally.  The additional time it takes to represent imprisoned clients may affect 
the relationship with the client and result in more bar complaints and post 
conviction relief petitions.  Responding to these allegations in turn consumes 
even more of the attorney’s time.  In order to meet with imprisoned clients it 
generally takes an hour to get from his office into the area where the interview 
occurs.  If takes approximately an hour to get out of the prison and back to the 
office once the interview has occurred.   Witnesses are often inmates as well so it 
requires a similar amount of time to meet with them if they are in the same 
institution.  Very often, however witness inmates are moved to prisons in other 
parts of the state.  Prisoners also receive a lot of advice from other prisoners 
which is contrary to the advice from their attorneys.  More of the attorney’s time is 
required to counter the advice received  from others.  Currently, Rader Stoddard 
and Perez is receiving a higher rate for prison cases but a much higher rate is 
needed. 
 
Paul Lipscomb said that in Marion County the most serious cases are prosecuted 
in circuit court but most cases are handled within the institution.  Marion County 
attorneys also report that prison cases require more time. 
 
Krishelle Hampton, a member of the Baker County Consortium, testified that she 
opened her own law practice in Baker City immediately after graduating from law 
school.  Another local attorney, Bob Whitnah, provided office space for her 
without charge and he and the other lawyers in town were willing to mentor her.  
She would like to be able to afford better legal research tools and insurance for 
her staff.  She spends more than 50% of her time on public defense cases but 
receives less than 30% of her income from those cases.  In juvenile cases she 
attends team meetings with her clients and in DUII cases she appears at DMV 
hearings on her client’s behalf.  She loves doing public defense work but may not 
be able to afford it in the future.  If PDSC could help with employee benefits it 
might be more feasible.  Last month her income from public defense cases was 
$1,903.  Insurance coverage for her employee would have cost her $700.  She 
knows other young attorneys who would be interested in practicing in eastern 
Oregon if the conditions were right.  She does not believe that PDSC should 
have a policy against paying twice in conflict cases.  It is an inappropriate 
incentive for lawyers to remain on cases in which they have an ethical obligation 
to withdraw.  Mr. Cronin agreed with Ms. Hampton on this issue and said that the 
attorney who withdraws should at least get paid some compensation.  Ken 
Bardizian, another member of the Baker County Consortium, said that in Baker 
County conflicts are not often identified early in the case because discovery is 
not provided until after an indictment has issued.  The attorney can’t wait until 
then to begin work on the case.  In addition, in some cases the district attorney 
doesn’t identify some witnesses until just before the trial date.  Both Mr. Whitnah 
and Mr. Bardizian indicated that they had not been free to bargain for the 
contract terms they wanted because there were attorneys from another county 
who would have used the opportunity to contract for Baker County cases.  Mr. 
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Bardizian contracted with PDSC to handle Measure 11 cases on an hourly basis 
because he can bill for the actual number of hours each case required. 
 
Bob Whitnah said he grew up in Baker City.  He started practice at District 
Attorney Matt Shirtcliff’s office in 2001.  After four and a half years in that office 
he opened his own practice and began handling public defense cases.  He likes 
doing these cases but the compensation is a significant issue.  If better legal 
research tools were available to the defense they could be more efficient.  In the 
district attorney’s office he had approximately 150 open cases at a time.  For the 
defense the caseload has to be a lot smaller because they don’t have the same 
advantages and tools that the state has.   The search and seizure manual 
prepared by Department of Justice attorneys is well organized and thorough.  
Defense publications are prepared by volunteers and are not as thorough as the 
state’s material.  OPDS Appellate Division attorneys provide information in 
response to questions forwarded to them.  Mr. Whitnah would like the 
Commission to assist attorneys in accessing better legal research tools and in 
finding a way to make health insurance affordable.  If compensation is not 
increased he may not be able to afford to do public defense cases any longer. 
 
Commissioner Potter said that the Oregon Criminal Defense Lawyers 
Association had explored the possibility of insurance pooling for members in the 
past and at that time found that it was not feasible but that it might be appropriate 
to look into it again in the future. 
 
Chris Zuercher, an associate of Coughlin, Leuenberger and Moon was a deputy 
district attorney in the county before going into private practice.  He likes doing 
public defense work and finds that he spends a higher percentage of his time on 
these cases than on his private cases.  Mr. Moon has always had a commitment 
to criminal defense which he sees as a kind of community service.  Now would 
be the best time to start bringing in new lawyers to replace the older attorneys as 
they leave practice over the next several years. 
 

             A Service Delivery Plan for Baker County 
 
[This portion of the report will be completed after the PDSC has developed its 
service delivery plan for this county.] 
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OPDS’s Draft Report to the Public Defense Services 
Commission on Service Delivery in Malheur County 

(September 2008) 
 
 

Introduction 
 
Since developing its first Strategic Plan in December 2003, the Public Defense 
Services Commission (PDSC) has focused on strategies to accomplish its 
mission to deliver quality, cost-efficient public defense services in Oregon.  
Recognizing that increasing the quality of legal services also increases their cost-
efficiency by reducing risks of error and the delay and expense associated with 
remedying errors, the Commission has developed strategies designed to improve 
the quality of public defense services and the systems across the state for 
delivering those services. 
 
Foremost among those strategies is PDSC’s service delivery planning process, 
which is designed to evaluate and improve the operation of local public defense 
delivery systems.  From 2004 through 2007, the Commission completed 
investigations of the local public defense systems in Benton, Clatsop, Coos, 
Curry, Josephine, Lane, Lincoln, Linn, Marion, Morrow, Multnomah, Klamath, 
Umatilla, Union, Wallowa, Washington, Yamhill, Hood River, Wasco, Wheeler, 
Gilliam and Sherman Counties.  It also developed Service Delivery Plans in each 
of those counties to improve the operation of their public defense systems and 
the quality of the legal services provided by those systems.   
 
This report includes the results of the Office of Public Defense Services’ (OPDS) 
preliminary investigation into the conditions of the public defense system in 
Malheur County undertaken in preparation for the PDSC’s public meeting in 
Baker City, Oregon on Wednesday, August 14, 2008. 
 

PDSC’s Service Delivery Planning Process 
 
There are four steps to PDSC’s service delivery planning process.  First, the 
Commission has identified regions in the state for the purposes of reviewing local 
public defense delivery systems and services, and addressing significant issues 
of quality and cost-efficiency in those systems and services.   
 
Second, starting with preliminary investigations by OPDS and the preliminary 
draft of a report such as this, the Commission reviews the condition and 
operation of local public defense delivery systems and services in each county or 
region by holding one or more public meetings in that region to provide 
opportunities for interested parties to present their perspectives and concerns to 
the Commission. 
 
Third, after considering OPDS’s preliminary draft report and public comments 

 1



during the Commission's meetings in a county or region, PDSC develops a 
“service delivery plan,” which is set forth in the final version of OPDS’s report.  
That plan may confirm the quality and cost-efficiency of the public defense 
delivery system and services in that region or propose changes to improve the 
delivery of the region’s public defense services.  In either event, the 
Commission’s service delivery plans (a) take into account the local conditions, 
practices and resources unique to the region, (b) outline the structure and 
objectives of the region’s delivery system and the roles and responsibilities of 
public defense contractors in the region, and (c) when appropriate, propose 
revisions in the terms and conditions of the region’s public defense contracts.   
 
Finally, under the direction of PDSC, contractors subject to the Commission's 
service delivery plans are urged to implement the strategies or changes 
proposed in the plans.  Periodically, these contractors report back to PDSC on 
their progress in implementing the Commission's plans and in establishing other 
best practices in public defense management. 
 
Any service delivery plan that PDSC develops will not be the last word on a local 
service delivery system, or on the quality and cost-efficiency of the county’s 
public defense services.  The limitations of PDSC’s budget, the existing 
personnel, level of resources and unique conditions in each county, the current 
contractual relationships between PDSC and its contractors, and the wisdom of 
not trying to do everything at once, place constraints on the Commission’s initial 
planning process in any region.  PDSC’s service delivery planning process is an 
ongoing one, calling for the Commission to return to each region of the state over 
time in order to develop new service delivery plans or revise old ones.  The 
Commission may also return to some counties in the state on an expedited basis 
in order to address pressing problems in those counties. 

 
Background and Context to the Service Delivery Planning Process 

 
The 2001 legislation establishing PDSC was based upon an approach to public 
defense management, widely supported by the state’s judges and public defense 
attorneys, which separates Oregon’s public defense function from the state’s 
judicial function.  Considered by most commentators and authorities across the 
country as a “best practice,” this approach avoids the inherent conflict in roles 
when judges serve as neutral arbiters of legal disputes and also select and 
evaluate the advocates in those disputes.  As a result, while judges remain 
responsible for appointing attorneys to represent eligible clients, the Commission 
is now responsible for the provision of competent public defense attorneys.   
 
PDSC is committed to undertaking strategies and initiatives to ensure the 
competency of those attorneys.  In the Commission’s view, however, ensuring 
the minimum competency of public defense attorneys is not enough.  As stated in 
its mission statement, PDSC is also dedicated to ensuring the delivery of quality 
public defense services in the most cost-efficient manner possible.  The 
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Commission has undertaken a range of strategies to accomplish this mission. 
 
Service delivery planning is one of the most important strategies PDSC has 
undertaken to promote quality and cost-efficiency in the delivery of public 
defense services.  However, it is not the only one.   
 
In December 2003, the Commission directed OPDS to form a Contractor 
Advisory Group, made up of experienced public defense contractors from across 
the state.  That group advises OPDS on the development of standards and 
methods to ensure the quality and cost-efficiency of the services and operations 
of public defense contractors, including the establishment of a peer review 
process and technical assistance projects for contractors and new standards to 
qualify individual attorneys across the state to provide public defense services. 
 
OPDS has also formed a Quality Assurance Task Force of contractors to develop 
an evaluation or assessment process for all public defense contractors.  
Beginning with the largest contractors in the state, this process is aimed at 
improving the internal operations and management practices of those offices and 
the quality of the legal services they provide.  In 2004, site teams of volunteer 
public defense managers and lawyers have visited the largest contractors in 
Deschutes, Clackamas and Washington Counties and prepared reports 
assessing the quality of their operations and services and recommending 
changes and improvements.  In 2005, the site teams visited contractors in 
Douglas, Jackson, Multnomah and Umatilla Counties.  In 2006, teams visited all 
of the juvenile contractors in Multnomah and Lane Counties and criminal and 
juvenile contractors in Linn and Lincoln Counties.  In 2007 site teams visited the 
sole juvenile contractor in Clackamas County, the largest contract office in the 
state in Multnomah County and the sole juvenile and criminal providers in Benton 
County and Columbia County.   
 
In accordance with its Strategic Plan, PDSC has also developed a systematic 
process to address complaints about the behavior and performance of public 
defense contractors and individual attorneys.   
 
Numerous Oregon State Bar task forces on public defense have highlighted the 
unacceptable variations in the quality of public defense services in juvenile cases 
across the state.  Therefore, PDSC undertook a statewide initiative to improve 
juvenile law practice in collaboration with the state courts, including a new 
Juvenile Law Training Academy for public defense lawyers.  In 2006, the 
Commission devoted two of its meetings to investigating the condition of juvenile 
law practice across the state and to develop a statewide Service Delivery Plan 
for representation in juvenile dependency cases. 
 
In 2007 PDSC undertook to review the delivery of public defense services in 
death penalty cases.  A final plan for providing services in those cases was 
approved by the Commission in June of 2007. 
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The Commission is also concerned about the “graying” of the public defense bar 
in Oregon and the potential shortage of new attorneys to replace retiring 
attorneys in the years ahead.  More and more lawyers are spending their entire 
careers in public defense law practice and many are now approaching 
retirement.  In most areas of the state, no formal process or strategy is in place to 
ensure that new attorneys will be available to replace retiring attorneys.  The 
Commission has also found that the impact of such shortages is greatest in less 
populous areas of the state, where fewer lawyers reside and practice, but where 
the demands for public safety and functional justice systems with the requisite 
supply of criminal defense and juvenile attorneys are as pressing as in urban 
areas of the state.  As a result, PDSC is exploring ways to attract and train 
younger lawyers in public defense practice across the state. 
 
“Structure” versus “performance” in the delivery of public defense services.  
Distinguishing between structure and performance in the delivery of public 
defense services is important in determining the appropriate roles for PDSC and 
OPDS in the Commission’s service delivery planning process. That process is 
aimed primarily at reviewing and improving the “structure” for delivering public 
defense services in Oregon by selecting the most effective kinds and 
combinations of organizations to provide those services.  Experienced public 
defense managers and practitioners, as well as research into “best practices,” 
recognize that careful attention to the structure of service delivery systems 
contributes significantly to the ultimate quality and effectiveness of public defense 
services.1  A public agency like PDSC, whose volunteer members are chosen for 
their variety and depth of experience and judgment, is best able to address 
systemic, overarching policy issues such as the appropriate structure for public 
defense delivery systems in Oregon.   
 
Most of PDSC’s other strategies to promote quality and cost-efficiency in the 
delivery of public defense services described above focus on the “performance” 
of public defense contractors and attorneys in the course of delivering their 
services.  Performance issues will also arise from time to time in the course of 
the Commission’s service delivery planning process.  These issues usually 
involve individual lawyers and contractors and present specific operational and 
management problems that need to be addressed on an ongoing basis, as 
opposed to the broad policy issues that can be more effectively addressed 
through the Commission’s deliberative processes.  OPDS, with advice and 
assistance from its Contractor Advisory Group and others, is usually in the best 
position to address performance issues.   
 

                                            
1 Debates over the relative effectiveness of the structure of public defender offices versus the 
structure of private appointment processes have persisted in this country for decades.  See, e.g., 
Spangenberg and Beeman, “Indigent Defense Systems in the United States,” 58 Law and 
Contemporary Problems 31-49 (1995). 
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In light of the distinction between structure and performance in the delivery of 
public defense services and the relative capacities of PDSC and OPDS to 
address these issues, this report will generally recommend that, in the course of 
this service delivery planning process, PDSC should reserve to itself the 
responsibility of addressing structural issues with policy implications and assign 
to OPDS the tasks of addressing performance issues with operational 
implications. 
 
Organizations currently operating within the structure of Oregon’s public defense 
delivery systems.  The choice of organizations to deliver public defense services 
most effectively has been the subject of a decades-old debate between the 
advocates for “public” defenders and the advocates for “private” defenders.  
PDSC has repeatedly declared its lack of interest in joining this debate.  Instead, 
the Commission intends to concentrate on a search for the most effective kinds 
and combinations of organizations in each region of the state from among those 
types of organizations that have already been established and tested over 
decades in Oregon. 
 
The Commission also has no interest in developing a one-size-fits-all model or 
template for organizing the delivery of public defense services in the state.  The 
Commission recognizes that the local organizations currently delivering services 
in Oregon’s counties have emerged out of a unique set of local conditions, 
resources, policies and practices, and that a viable balance has frequently been 
achieved among the available options for delivering public defense services. 
 
On the other hand, PDSC is responsible for the wise expenditure of taxpayer 
dollars available for public defense services in Oregon.  Accordingly, the 
Commission believes that it must engage in meaningful planning, rather than 
simply issuing requests for proposals (RFPs) and responding to those proposals.  
As the largest purchaser and administrator of legal services in the state, the 
Commission is committed to ensuring that both PDSC and the state’s taxpayers 
are getting quality legal services at a fair price.  Therefore, the Commission does 
not see its role as simply continuing to invest public funds in whatever local 
public defense delivery system happens to exist in a region but, instead, to seek 
the most cost-efficient means to provide quality services in each region of the 
state. 
 
PDSC intends, first, to review the service delivery system in each county and 
develop service delivery plans with local conditions, resources and practices in 
mind.  Second, in conducting reviews and developing plans that might change a 
local delivery system, the Commission is prepared to recognize the efficacy of 
the local organizations that have previously emerged to deliver public defense 
services in a county and leave that county’s organizational structure unchanged.  
Third, PDSC understands that the quality and cost-efficiency of public defense 
services depends primarily on the skills and commitment of the attorneys and 
staff who deliver those services, no matter what the size and shape of their 
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organizations.  The organizations that currently deliver public defense services in 
Oregon include: (a) not-for-profit public defender offices, (b) consortia of 
individual lawyers or law firms, (c) law firms that are not part of a consortium, (d) 
individual attorneys under contract, (e) individual attorneys on court-appointment 
lists and (f) some combination of the above.  Finally, in the event PDSC 
concludes that a change in the structure of a county’s or region’s delivery system 
is called for, it will weigh the advantages and disadvantages and the strengths 
and weaknesses of each of the foregoing organizations in the course of 
considering any changes. 
 
The following discussion outlines the prominent features of each type of public 
defense organization in Oregon, along with some of their relative advantages and 
disadvantages.  This discussion is by no means exhaustive.  It is intended to 
highlight the kinds of considerations the Commission is likely to make in 
reviewing the structure of any local service delivery system.   
 
Over the past two decades, Oregon has increasingly delivered public defense 
services through a state-funded and state-administered contracting system.  As a 
result, most of the state’s public defense attorneys and the offices in which they 
work operate under contracts with PDSC and have organized themselves in the 
following ways: 
 

1. Not-for-profit public defender offices.  Not-for-profit public defender offices 
operate in eleven counties of the state and provide approximately 35 
percent of the state’s public defense services.  These offices share many 
of the attributes one normally thinks of as a government-run “public 
defender office,” most notably, an employment relationship between the 
attorneys and the office.2  Attorneys in the not-for-profit public defender 
offices are full-time specialists in public defense law, who are restricted to 
practicing in this specialty to the exclusion of any other type of law 
practice.  Although these offices are not government agencies staffed by 
public employees, they are organized as non-profit corporations overseen 
by boards of directors with representatives of the community and 
managed by administrators who serve at the pleasure of their boards. 

 
While some of Oregon’s public defender offices operate in the most 
populous counties of the state, others are located in less populated 
regions.  In either case, PDSC expects the administrator or executive 
director of these offices to manage their operations and personnel in a 
professional manner, administer specialized internal training and 
supervision programs for attorneys and staff, and ensure the delivery of 
effective legal representation, including representation in specialized 
justice programs such as Drug Courts and Early Disposition Programs.  
As a result of the Commission’s expectations, as well as the fact that they 
usually handle the largest caseloads in their counties, public defender 

                                            
2 Spangenberg and Beeman, supra note 2, at 36. 
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offices tend to have more office “infrastructure” than other public defense 
organizations, including paralegals, investigators, automated office 
systems and formal personnel, recruitment and management processes. 

 
Because of the professional management structure and staff in most 
public defender offices, PDSC looks to the administrators of these offices, 
in particular, to advise and assist the Commission and OPDS.  Boards of 
directors of public defender offices, with management responsibilities and 
fiduciary duties required by Oregon law, also offer PDSC an effective 
means to (a) communicate with local communities, (b) enhance the 
Commission’s policy development and administrative processes through 
the expertise on the boards and (c) ensure the professional quality and 
cost-efficiency of the services provided by their offices. 

 
Due to the frequency of cases in which public defender offices have 
conflicts of interest due primarily to cases involving multiple defendants or 
former clients, no county can operate with a public defender office alone.3  
As a result, PDSC expects public defender offices to share their 
management and law practice expertise and appropriate internal 
resources, like training and office management systems, with other 
contractors in their counties. 

 
2. Consortia.  A “consortium” refers to a group of attorneys or law firms 

formed for the purposes of submitting a proposal to OPDS in response to 
PDSC’s RFP and collectively handling a public defense caseload specified 
by PDSC.  The size of consortia in the state varies from a few lawyers or 
law firms to 50 or more members.  The organizational structure of 
consortia also varies.  Some are relatively unstructured groups of 
professional peers who seek the advantages of back-up and coverage of 
cases associated with a group practice, without the disadvantages of 
interdependencies and conflicts of interest associated with membership in 
a law firm.  Others, usually larger consortia, are more structured 
organizations with (a) objective entrance requirements for members, (b) a 
formal administrator who manages the business operations of the 
consortium and oversees the performance of its lawyers and legal 
programs, (c) internal training and quality assurance programs, and (d) 
plans for “succession” in the event that some of the consortium’s lawyers 
retire or change law practices, such as probationary membership and 
apprenticeship programs for new attorneys. 

 
Consortia offer the advantage of access to experienced attorneys, who 
prefer the independence and flexibility associated with practicing law in a 
consortium and who still wish to continue practicing law under contract 
with PDSC.  Many of these attorneys received their training and gained 
their experience in public defender or district attorney offices and larger 

                                            
3 Id. 
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law firms, but in which they no longer wish to practice law. 
 

In addition to the access to experienced public defense lawyers they offer, 
consortia offer several administrative advantages to PDSC.  If the 
consortium is reasonably well-organized and managed, PDSC has fewer 
contractors or attorneys to deal with and, therefore, OPDS can more 
efficiently administer the many tasks associated with negotiating and 
administering contracts.  Furthermore, because a consortium is not 
considered a law firm for the purpose of determining conflicts of interest 
under the State Bar’s “firm unit” rule, conflict cases can be cost-efficiently 
distributed internally among consortium members by the consortium’s 
administrator.  Otherwise, OPDS is required to conduct a search for 
individual attorneys to handle such cases and, frequently, to pay both the 
original attorney with the conflict and the subsequent attorney for 
duplicative work on the same case.  Finally, if a consortium has a board of 
directors, particularly with members who possess the same degree of 
independence and expertise as directors of not-for-profit public defenders, 
then PDSC can benefit from the same opportunities to communicate with 
local communities and gain access to additional management expertise. 

 
Some consortia are made up of law firms, as well as individual attorneys.  
Participation of law firms in a consortium may make it more difficult for the 
consortium’s administrator to manage and OPDS to monitor the 
assignment and handling of individual cases and the performance of 
lawyers in the consortium.  These potential difficulties stem from the fact 
that internal assignments of a law firm’s portion of the consortium’s 
workload among attorneys in a law firm may not be evident to the 
consortium’s administrator and OPDS or within their ability to track and 
influence.   

 
Finally, to the extent that a consortium lacks an internal management 
structure or programs to monitor and support the performance of its 
attorneys, PDSC must depend upon other methods to ensure the quality 
and cost-efficiency of the legal services the consortium delivers.  These 
methods would include (i) external training programs, (ii) professional 
standards, (iii) support and disciplinary programs of the State Bar and (iv) 
a special qualification process to receive court appointments. 

 
3. Law firms.  Law firms also handle public defense caseloads across the 

state directly under contract with PDSC.  In contrast to public defender 
offices and consortia, PDSC may be foreclosed from influencing the 
internal structure and organization of a law firm, since firms are usually 
well-established, ongoing operations at the time they submit their 
proposals in response to RFPs.  Furthermore, law firms generally lack 
features of accountability like a board of directors or the more arms-length 
relationships that exist among independent consortium members.  Thus, 
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PDSC may have to rely on its assessment of the skills and experience of 
individual law firm members to ensure the delivery of quality, cost-efficient 
legal services, along with the external methods of training, standards and 
certification outlined above.   

 
The foregoing observations are not meant to suggest that law firms cannot 
provide quality, cost-efficient public defense services under contract with 
PDSC.  Those observations simply suggest that PDSC may have less 
influence on the organization and structure of this type of contractor and, 
therefore, on the quality and cost-efficiency of its services in comparison 
with public defender offices or well-organized consortia.   

 
Finally, due to the Oregon State Bar’s “firm unit” rule, when one attorney in 
a law firm has a conflict of interest, all of the attorneys in that firm have a 
conflict.  Thus, unlike consortia, law firms offer no administrative 
efficiencies to OPDS in handling conflicts of interest. 

 
4. Individual attorneys under contract.  Individual attorneys provide a variety 

of public defense services under contract with PDSC, including in 
specialty areas of practice like the defense in aggravated murder cases 
and in geographic areas of the state with a limited supply of qualified 
attorneys.  In light of PDSC’s ability to select and evaluate individual 
attorneys and the one-on-one relationship and direct lines of 
communications inherent in such an arrangement, the Commission can 
ensure meaningful administrative oversight, training and quality control 
through contracts with individual attorneys.  Those advantages obviously 
diminish as the number of attorneys under contract with PDSC and the 
associated administrative burdens on OPDS increase. 

 
This type of contractor offers an important though limited capacity to 
handle certain kinds of public defense caseloads or deliver services in 
particular areas of the state.  It offers none of the administrative 
advantages of economies of scale, centralized administration or ability to 
handle conflicts of interest associated with other types of organizations. 

 
5. Individual attorneys on court-appointment lists.  Individual court-appointed 

attorneys offer PDSC perhaps the greatest administrative flexibility to 
cover cases on an emergency basis, or as “overflow” from other types of 
providers.  This organizational structure does not involve a contractual 
relationship between the attorneys and PDSC.  Therefore, the only 
meaningful assurance of quality and cost-efficiency, albeit a potentially 
significant one, is a rigorous, carefully administered qualification process 
for court appointments to verify attorneys’ eligibility for such appointments, 
including requirements for relevant training and experience. 
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OPDS’s Preliminary Investigation in Malheur County 
 
The primary objectives of OPDS’s investigations of local public defense delivery 
systems throughout the state are to (1) provide PDSC with an assessment of the 
strengths and weaknesses of those systems for the purpose of assisting the 
Commission in its determination of the need to change a system’s structure or 
operation and (2) identify the kinds of changes that may be needed and the 
challenges the Commission might confront in implementing those changes.  
PDSC’s assessment of the strengths and weaknesses of a local public defense 
system begins with a review of an OPDS report like this. 
 
PDSC’s investigations of local delivery systems in counties or judicial districts 
across the state serve two other important functions.  First, they provide useful 
information to public officials and other stakeholders in a local justice system 
about the condition and effectiveness of that system.  The Commission has 
discovered that “holding a mirror up” to local justice systems for all the 
community to see can, without any further action by the Commission, create 
momentum for local reassessments and improvements.  Second, the history, 
past practices and rumors in local justice systems can distort perceptions of 
current realities.  PDSC’s investigations of public defense delivery systems can 
correct some of these local misperceptions. 
 
On June 24 Commissioner John Potter and OPDS Executive Director Ingrid 
Swenson visited with stakeholders in Malheur County.  In addition to talking to 
two of PDSC’s contractors in the county they met with Judge Patricia Sullivan.  
Telephone interviews were conducted after the visit with the District Attorney Dan 
Norris, with the Juvenile Department Director, the CASA director, the Citizen 
Review Board coordinator and the Assistant Attorney General assigned to the 
area.   
 
The preliminary draft of this report is intended to provide a framework for the 
testimony to be presented at the meeting of the Commission in Baker City on 
August 14 and to guide the Commission’s discussions about the condition of the 
public defense system in Malheur County, and the range of policy options 
available to the Commission – from concluding that no changes are needed in 
this county to significantly restructuring its delivery system.   
 
In the final analysis, the level of engagement and the quality of the input from all 
of the stakeholders in Malheur County’s justice system could turn out to be the 
single most important factor contributing to the quality of the final version of 
OPDS’s report to the Commission and its Service Delivery Plan for Malheur 
County.   
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OPDS’s Findings in Malheur County 
 
Malheur County is the second largest county in Oregon with 9,926 square miles.  
The total population of the county in 2005 was 31,800.  It has three principal 
cities:  Vale which is the county seat, Ontario which is the population center, and 
Nyssa.  The principal industries are agriculture and ranching.  The county has a 
large Hispanic population.  In 2004 it was one of four counties in the state in 
which the Hispanic population exceeded 20% of the total population.4 
 
                  The Circuit Court 
 
There are two circuit court judges in Malheur County, Presiding Judge Burdette 
Pratt and Judge Patricia Sullivan.  There is a justice court in the county but it 
handles only violations.  The county also has a mental health court (located in 
the justice court) and a drug court.  There are actually three drug courts – a small 
one for juveniles (three or four youth), a men’s drug court and a women’s drug 
court.  Women’s drug court clients often have open dependency cases as well.  
Clients in all of the drug courts are represented by counsel.  There is also a 
deferred sentencing program in domestic violence cases.  Clients in this program 
report monthly unless excused.  They are not represented by counsel since no 
sanctions are imposed.  A show cause order is issued if sanctions for non-
compliance are being considered. 
 
According to court staff approximately half of the persons who come before the 
court are Hispanic.  Most of them are citizens and fluent in English but some are 
migrant workers who do not speak English and who may be undocumented.  
Only about 10% of the criminal cases require interpreters.  There is a high 
percentage of court staff, of local agency staff and attorneys and their staffs who 
provide linguistically and culturally competent services to Hispanic clients.  When 
Judge Sullivan was the district attorney for the county she obtained a grant to 
staff a diversion program for Spanish speaking defendants.  The program 
significantly increased the success rate for Spanish speakers before the funding 
expired.  
    District Attorneys Office 
 
Dan Norris is the District Attorney of Malheur County.  Mr. Norris has four 
deputies.  One deputy handles only juvenile dependency and delinquency cases.  
He does not have a retention problem because the county is able to provide 
adequate compensation.  The starting salary is $53,000 plus benefits.  Mr. Norris 
indicated he can recruit defense attorneys to a position in his office “at will.” 
 
                    
 
 
                                            
4 “Demographic and Economic Profile, Oregon,” updated May 2006, Rural Policy Resource 
Institute. 
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PDSC Contractors 
 
The Rader, Stoddard and Perez firm contracts for 1,476 criminal and juvenile 
cases per year.5    There are currently four attorneys handling cases under this 
contract.  Mark Rader is also a PDSC death penalty contractor.   Manuel Perez is 
Spanish speaking and Steve Stoddard speaks some Spanish.  The firm also has 
a Spanish speaking investigator.    
 
Mr. Rader indicates that prison cases take more time than other cases and that a 
special rate of compensation might be in order.  He also noted that passage of 
either of the ballot measures on the November ballot relating to property offenses 
would significantly increase the number of women in prison and might result in a 
corresponding increase in dependency cases.6 
 
The firm is pleased to have found two new associates recently but is still seeking 
a third.  It is difficult to compete with the district attorney and the State of Idaho 
for attorneys. 
 
David Carlson is an attorney in private practice who contracts to handle 501 
criminal and juvenile public defense cases a year in Baker and Malheur 
Counties.  His office is in Vale. 
 
Coughlin Leuenberger & Moon is a Baker City lawfirm that contracts for 196 
criminal and juvenile cases per year in Baker and Malheur Counties.  The 
principal attorney assigned to public defense cases in Malheur County is Doug 
Rock. 
 
Mike Mahoney is an attorney in private practice who contracts with PDSC to 
handle 78 cases per year, 18 of which are juvenile cases and 60 post conviction 
relief cases. 
 
Gary Kiyuna is a member of the Baker County Consortium but also handles 
cases on an hourly basis in Malhuer County.   His office employs a Spanish 
speaking investigator.  He reported that cases arising in the prison consume a lot 
more resources than other criminal matters.  He explained that everything takes 
longer, including just getting into the prison to see the client.7   Travel between 

                                            
5 The contract also includes post conviction and habeas corpus cases in Umatilla County. 
6 Ballot Measure No. 61 would provide mandatory minimum prison sentences for certain theft, 
identity theft, forgery, drug and burglary cases.  Ballot Measure No. 57, referred by the legislature 
as an alternative to Ballot Measure No. 61, would provide for enhanced sentences for drug 
trafficking, theft from the elderly and specified repeat property and identity theft crimes and would 
require addiction treatment for certain offenders.  While the statewide prison population would 
grow substantially under either measure (but far more dramatically under Measure 61) it would 
not be likely to have a significant impact on the Snake River Correctional facility since it is 
currently at capacity and according to the district attorney not under consideration for expansion. 
7 Mr. Kiyuna did note that access greatly improved when Jean Hill became the superintendent 
and has remained good under succeeding administrators.  Nevertheless, it simply takes more 
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Eastern Oregon communities also takes a significant amount of time.  He put 
25,000 primarily business-related miles on his vehicle last year.  He has ceased 
taking cases in Harney County because of the distance. 
 
            Criminal Cases 
 
Attorneys are required to be present for arraignment in criminal cases in Malheur 
County but may appear by telephone.  Plea hearings are held 21 days after 
arraignment for persons in custody and 35 days for those who are not.  If a not 
guilty plea is entered, further negotiations are prohibited except in complex 
cases.  Continuances are permitted, if needed, before a plea is entered. 
 
According to Mr. Norris, although there has been a slight drop in the number of 
law enforcement referrals recently, the number of cases filed by his office has 
remained relatively constant because of the fixed population at the Snake River 
Correctional Facility.  The 3000 inmates in the institution generate a significant 
percentage of the felony caseload.  Most of the prison cases go to trial.  Mr. 
Norris estimated that 90% of the non-prison criminal cases settle but only about 
10% of the prison cases do.  The prison cases are all felonies since the prison 
handles misdemeanors through administrative procedures within the institution.  
 
                Juvenile Cases 
 
Delinquencies:   
 
Thursdays are delinquency days in Malheur County.  The police cite youth to 
appear in court on this day.  By the time of the first appearance, the juvenile 
department and district attorney will have decided whether they intend to proceed 
formally or not.  The court will not proceed if the youth’s parents are not present.  
The judge questions the youth and her parents before allowing them to waive 
counsel for the youth and strongly encourages them to accept appointed counsel 
in felony cases.   If an attorney is appointed the case is set for a pre trial 
conference at which the youth and her parents, the juvenile court counselor and 
the attorney are present.  Most cases in which a plea is entered at the pre trial 
conference can proceed immediately to disposition because juvenile department 
staff are assigned to the schools and are there every day so they generally know 
all of the students and are familiar with their circumstances.  
 
Linda Cummings is the Director of the juvenile department.  There is also an 
assistant director who oversees the court process, five probation officers and one 
diversion specialist.  The assistant director and the deputy district attorney 
assigned to the juvenile department share an office and jointly review new 
referrals.  As of July 1, 2008, the court, rather than the juvenile department, 
assumed responsibility for docketing juvenile matters and contacting counsel. 
                                                                                                                                  
time to see clients, investigate crime scenes, and interview witnesses within the institution.  In 
addition, as indicated below, more of these cases go to trial. 
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The county has a short term juvenile holding facility.  It is the former county jail.  
The county received a federal grant to remodel the facility into offices and a short 
term holding facility.  It has five beds.  Youth are generally held there for only a 
couple of hours.  If the county wishes to detain a youth (or hold a 15 year old 
accused of a Measure 11 offense) it must transport him to Umatilla County (3 
hours one way) or to Ada County, Idaho (an hour away).   Depending on a 
youth’s age and delinquency history, Measure 11 charges may be resolved with 
a juvenile court disposition.  The county uses formal accountability agreements, 
rather than formal adjudication, in most misdemeanor cases. 
 
The District Attorney anticipates that delinquency cases will become more 
difficult as the percentage of gang-related offenses, which generally involve 
serious firearms violations, increases.  According to the court there is an 
increasing number of youth involved with three local gangs. 
 
Dependencies:    
 
Attorneys are present at shelter hearings in Malheur County.  It was reported that 
although the court encourages them to seek appointed counsel many parents 
waive counsel because of the cost.  A pretrial conference is set for 30 days after 
the shelter hearing.  An “admit/deny” hearing is set a couple of days later.  
Contested hearings are generally scheduled within a couple of months after the 
admit/deny hearing.  
 
Attorneys noted that review hearings are sometimes set without notice to them 
and may conflict with other scheduled court hearings. 
 
Tammy Burt is the CASA supervisor for Malheur County.  Her program has been 
able to provide a CASA for every child who is the subject of a dependency case.  
CASAs see the children at least once a month.   
 
DHS was reported to have experienced a lot of staff turnover in Malheur County, 
with all of the current supervisors being new to supervisory work.   
 
The local Juvenile Court Improvement Project team is instituting a number of 
procedural changes in the way juvenile dependency cases are handled. 
 
 Comments regarding the structure of the public defense system 

  and the need for more attorneys 
 
Judge Sullivan said that there is a need for more attorneys, particularly in juvenile 
dependency cases.  On one recent occasion it was necessary to draft a private 
attorney to represent a party in a juvenile case.  OPDS can always identify an 
attorney from another county but out-of-town attorneys are not as available.  
Attorneys try to be physically present in court but are forced to rely on telephone 
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and video appearances in many cases.  She believes that ordinarily the attorney 
should be in the same place as the client.  In addition, the court’s telephone and 
video systems don’t have the capacity to permit confidential communication 
between attorneys and their clients.  In order to permit a client to confer with 
counsel in private it is necessary to use cell phones or to have everyone else 
leave the courtroom. 
 
It is difficult to attract more attorneys to public defense work in Malheur county 
because of the proximity to Idaho where attorneys and even investigators receive 
a higher hourly rate than attorneys do in Oregon. 
           

Comments regarding the quality of representation  
              in criminal cases 

 
Malheur County public defense attorneys were described as being very good at 
what they do, very professional and hard working.  It was reported that “past 
problems” have been completely resolved.   It was also reported, however, that 
workload interferes with their ability to be prepared.  In-custody clients are not 
seen in a timely way.  Inmates report at their arraignments on grand jury 
indictments that they still have not met with their attorneys.  Plea discussions are 
not occurring as promptly as they should. 

 
Comments regarding representation in juvenile cases 

 
Delinquency cases: 
 
Although some of the attorneys meet with their delinquency clients well in 
advance of court hearings, others do not see them until minutes before the court 
hearing.  One attorney uses investigators more often than others but the use of 
investigators in delinquency cases lags significantly behind their use in criminal 
cases.  Some attorneys have challenged a youth’s capacity to proceed but there 
is otherwise not a lot of motion practice in these cases.  It was reported that 
attorneys do their best work in sex abuse cases.  In some cases the court has 
allowed youth to admit to non-registrable offenses while acknowledging behavior 
which would constitute a registrable offense.   Should the youth fail to engage in 
appropriate treatment, the court can then amend the petition to adjudicate the 
youth on the registrable offense.  The county generally uses the services of a 
local psycho-sexual evaluator to assess a youth’s risk level but some attorneys 
are obtaining independent evaluations which allows them to review the results 
before deciding whether to provide the evaluation to the state. 
 
Dependency cases: 
 
It was reported that attorneys appear to be in good contact with their dependency 
clients, including at least older child clients.  They work cooperatively with the 
CASA volunteers and respond promptly to telephone and email communications 
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with other parties to the juvenile case.  Attorneys frequently contest changes in 
the permanent plan.  A recent permanency hearing was litigated for a day and a 
half.  Although there are not a lot of termination trials the lawyers do good work in 
these cases.  Lawyers for children are very engaged and often participate in a 
team effort with DHS and the CASA.  Lawyers for children sometimes file 
petitions to terminate.  Two attorneys were identified as providing particularly 
strong advocacy.   Nevertheless many appearances are handled by telephone 
and from at least one participant’s point of view actual presence is always more 
effective.  The same observer noted, however, that the judges in Malheur County 
do an especially good job of handling telephone appearances and don’t “forget” 
the phone participants.   The same person said that there is a need for additional 
training and resources for some of the attorneys in this county.  She was pleased 
to see a senior member of one firm accompanying a newer member to his court 
hearings.  One contractor expressed particular pride in the representation his 
office provides in juvenile dependency cases. 
 
Responses to OPDS’s 2007 statewide quality survey: 
 
Respondents to OPDS’s 2007 statewide quality of representation survey rated 
the quality of services provided by contractors in both criminal and juvenile cases 
in Malheur County as good to very good, noting that contract attorneys possess 
the legal knowledge, skill and training necessary for effective representation in 
most cases, although due to heavy caseloads they sometimes are not able to 
devote appropriate time and resources to each of their clients.  Specific 
comments noted that a least one contractor was having difficulty keeping up with 
the caseload, and was failing to maintain contact with clients and prepare in 
advance for some hearings, especially in cases arising in the prison.  The 
principal barrier to improvement identified in the survey responses was that 
lawyers were forced to take more cases than they could handle in order to 
receive adequate compensation.  Attorneys were said to be especially 
“unprepared or overwhelmed” in dependency cases.”8      
 
        OPDS’s Recommendations for Further Inquiry at PDSC’s 

          August 14, 2007 Meeting in Baker City 
 
Based on the information provided to OPDS during its visit to Malheur County in 
June 2008, OPDS recommends that the Commission consider the following in 
developing a service delivery plan for Malheur County. 
 

        The structure 
 
The structure of the current system which includes three independent law offices 
appears to be working satisfactorily for the court and for OPDS although the 

                                            
8 In interviews conducted in June of 2008 the degree of concern about preparation in dependency 
cases appears to have declined substantially.  Additional resources allocated under the 2008-
2009 contracts may have helped address some of this need.   
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court points to a need for additional attorneys.  Although the Rader firm may be 
seeking an additional associate, the principal area of need is in juvenile 
dependency cases and, for purposes of avoiding conflicts a fourth local 
contractor might be needed.  If another independent contractor were added, 
OPDS might wish to explore the creation of a consortium including all of these 
providers.  Since they represent a scarce resource in this part of the state, 
however, the provider’s individual needs must be understood and addressed in 
order to ensure their continued ability to handle public defense cases.    
 
While there is no public defender office to serve as the principal trainer of new 
attorneys in the area, Rader Stoddard and Perez is the largest contractor and is 
currently training two new associates.   OPDS’s General Counsel is also 
available to assist new attorneys in all parts of the state to access the training 
that is currently available and to help plan new approaches to local and regional 
training. 
 

Need for Additional Attorneys 
 

Judge Sullivan and others noted a need for additional attorneys to handle public 
defense cases in the county.  While the need may be somewhat less urgent in 
Malheur County than in Judicial District 24 (Grant and Harney Counties), it is a 
region-wide problem and not a new one.     
 
In January of 2001 the Oregon State Bar Indigent Defense Task Force III report 
identified a number of problems in the delivery of public defense services in 
Oregon.  It noted that in some districts it has been difficult to attract satisfactory 
candidates to handle indigent defense caseloads and that “[a] few districts have 
reached a crisis point in recent years, finding no attorneys available to accept 
appointments for the compensation offered.” 
 
 The greatest concerns about adequate criminal defense  

representation are reported to arise  with isolated sole  
practitioners or small offices where there is little or no direct peer 
interaction or oversight. …. In more remote geographic areas,  
where there are fewer experienced attorneys with whom newer  
attorneys can consult, and firms providing indigent defense  
services often have small offices spread across vast multi-county  
judicial districts, the problem is exacerbated.  In these situations,  
the combination of inadequate office funding and geographic  
remoteness limits training opportunities and makes peer review  
difficult to obtain.  In turn, when problems with a particular provider  
do develop, replacements can be difficult to locate. 

 
At its September 2003 retreat, the Commission identified a number of possible 
strategies for addressing the problem:  offering longer contracts to providers who 
are willing to locate in or serve remote areas; supplementing insufficient trial-level 
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caseloads with appellate work; law school recruitment and specialized 
apprenticeship training for new lawyers interested in relocating; and assisting 
with access to office space and initial capital needs.  
 
The commission may want to review these recommendations and determine 
whether there are other strategies available to address the need for additional 
attorneys in the area.  The Commission could consider, for example, whether it 
should issue an RFP for attorneys willing to relocate to the area for a specified 
period of time with a guaranteed income as an added incentive. 
 
                Compensation in Prison Cases 
 
PDSC may want to consider whether, locally or statewide, cases arising in 
prisons require more resources than other cases and, if so, may want to direct 
OPDS to apply an increased rate to such cases in 2010-11 contracts. 
 
   Expanded use of video and audio communication 
 
Since many judicial districts, including all of the eastern Oregon ones make 
extensive use of video and audio systems, OPDS and affected contractors 
should request a meeting with Oregon Judicial Department staff and other 
affected agencies such as the Department of Corrections, the county sheriffs and 
others to discuss (1) existing systems and their limitations, and (2) currently 
available technology which could enhance the quality of participation in court 
hearings and expand the use of such technology for attorney-client contacts.  
The group could then explore the feasibility of upgrading the technology as a 
means of making more efficient use of court and attorney time and of improving 
the quality of interaction between the court and the parties and between the 
attorneys and their clients. 
 
    Summary of Testimony at August 14, 2008 Meeting of the 
   Public Defense Services Commission in Baker City, Oregon 
 
At its August 14, 2008 meeting in Baker City the Commission received testimony 
relating to the delivery of public defense services in Grant and Harney Counties 
(Judicial District 24), Baker County and Malheur County.  Although each judicial 
district is unique, many of the public defense providers serve more than one 
county and the comments of the witnesses tended to relate to practice in the 
entire region rather than in individual districts. 
 
Chair Ellis opened the meeting by noting that the needs of each geographic 
region of the state are different and that the Commission welcomed comments 
and recommendations that would assist it in identifying a service delivery plan 
that met the needs of the local justice systems. 
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Circuit Court Judge William Cramer (Judicial Distrcit 24) provided written 
testimony (Exhibit A).  He said that the circumstances faced by public defense 
providers in Eastern Oregon are unique.  Currently he believes that although 
public defense attorneys are overworked and stretched thin, indigent clients are 
receiving adequate representation in Grant and Harney Counties.  Having only 
one primary contractor and one conflict contractor in each county creates 
scheduling issues for the court.  Also the court is unable to use the pro temp time 
to which it is entitled because there are not enough attorneys to appear in two 
courtrooms at the same time.  Both counties would be better served if there were 
more local attorneys available to handle conflicts and to take over when the 
current providers retire, in approximately five years.  There is no current pool 
from which to draw additional attorneys.  He recommended that PDSC work with 
current contractors to allow them to hire associate attorneys who would be able 
to take cases now and be in a position to replace retiring attorneys in the future.  
He agreed that there would be a benefit to having an additional local office to 
handle conflict cases.  Attorneys now have to travel a hundred miles or more to 
cover conflicts in the district.  The court has been trying to get attorneys 
appointed for both parents and children at shelter hearings.  That would be 
possible in more cases if there were more local attorneys.  Attorneys are willing 
to come to Eastern Oregon to practice.  The district attorney’s office has been 
able to attract them because it provides better compensation than the defense 
does.  In order to attract attorneys to defense practice in eastern Oregon 
adequate compensation would be necessary.  If a law firm could count on a 
reliable income over an extended period of time it would be in a better position to 
hire one or more associates.  Payment to contractors based solely on caseload 
causes a significant fluctuation in income from month to month.  Of the possible 
approaches identified by the Commission in 2003, subsidizing firms that are 
willing to bring in additional attorneys appears to be the best.   
 
Commissioner Welch inquired whether technological solutions are being 
evaluated.  Judge Cramer noted that video appearances are sometimes 
possible.  They can be used effectively only when the attorney and client have 
been able to meet and confer before the hearing. 
 
Gary Kiyuna, a member and the administrator of the Baker County Consortium, 
said video equipment could be installed in a law office for the cost of 
approximately $3,000 which would allow the attorney to appear in court or confer 
with clients in prison by means of an in-office video system.   The circumstances 
in some cases require that the attorney be in the same location as the client.   
 
He said there are four members of the consortium, all of whom are sole 
practitioners.  Many new attorneys have significant educational loans but are 
ineligible, as consortium members, to benefit from many of the existing loan 
repayment, loan forgiveness provisions. 
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Gordon Mallon testified that his firm had lost a shareholder because of 
inadequate income.  Both he and the other remaining shareholder expect to 
retire in approximately six to seven years which would leave one public defense 
provider in Judicial District 24.  It would be difficult to start a new law office in the 
area in view of the limited caseload and there are not a sufficient number of 
conflict cases to make it necessary to open a new office.  His recommendation to 
the Commission would be that it provide sufficient compensation to existing 
offices to permit them to hire an additional person or persons.  In the most recent 
contract negotiations he proposed that PDSC pay a flat amount for public 
defense cases, regardless of the number of cases.  Payment according to the 
number of cases per month makes the income vary significantly from month to 
month.  The costs of operating an office are fixed costs and cannot be adjusted 
in accordance with a fluctuating caseload.  A number of eastern Oregon 
providers have reported that case-based funding has not worked well for them 
either.  His firm’s proposal was not accepted because the Commission had not 
approved a flat rate system.  The Mallon and Lamborn firm is not currently 
seeking to add any attorneys.  It had sought to do so for approximately eight 
months but could not attract an associate with the salary it could offer.  
 
Dan Cronin testified that he is currently a sole practitioner who handles public 
defense cases principally in Baker County.  He has practiced law in the area for 
twenty-seven years.  Over that period of time he has seen an erosion of the 
services provided to public defense clients.  There should be at least three 
providers in each county.  It would be financially impossible for him to hire 
another attorney in his office.  Attorneys have to handle civil cases in order to be 
able to hire associates.  That means that they cannot specialize in criminal law.  
Despite his deep commitment to public defense he plans to take fewer and fewer 
public defense cases in the future. 
 
Matt Shirtcliff, the Baker County District Attorney, said that public defense 
attorneys in the area do good work.  The court, the district attorney’s office and 
the public defense attorneys all work hard and they all get along with each other.  
They meet together to resolve any issues relating to the operation of the criminal 
and juvenile court systems.   Defense attorneys do better work if they can focus 
on criminal cases.  His office is able to recruit new lawyers who spend a couple 
of years there before moving on.  He would prefer to keep them longer but he 
and other district attorneys offices are not able to pay a high enough salary.  His 
office has a strong relationship with the Department of Justice.  He can get help 
on research issues and on some types of cases.  The state benefits from good 
representation for defendants.  It would be good for defense attorneys to be able 
to specialize.  They do better work if they handle only criminal cases and this 
benefits the attorneys, the clients and the system.  In Baker County the district 
attorney’s office files most misdemeanors in the county justice court, excluding 
domestic violence and DUII cases.  He tries to use the courts efficiently.  
Diversion eligible cases and non-chronic offender cases are offered early 
disposition treatment in the justice court.  Ideally, however, there would be two 
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courts of record in the county.  His office has one fewer deputy than usual and as 
a result they currently have a backlog of cases.  In Baker County, all cases are 
filed, even “bad check” cases, which are not prosecuted in some jurisdictions. 
 
Judge Burdette Pratt testified that the attorneys in Malheur County and in the 
other eastern Oregon counties do good work under the circumstances.  
Attorneys must travel significant distances and, in Malheur County, there is the 
added challenge of handling a significant number of cases arising within the 
Snake River Correctional Institution.  It takes time for attorneys to get into the 
prison to see their clients, especially if the client is in administrative segregation.  
Often the witnesses are also incarcerated.  Prison cases go to trial more often 
than other cases.  Attorneys have to handle too many cases in order to make it 
feasible for them to take public defense cases.  Attorneys are constantly 
scrambling from one case to another without being able to spend the time they 
would like, and need, to on these cases.  The best solution is to increase 
compensation. 
 
Dennis Byer testified that, although he has been an investigator with the 
Coughlin, Leuenberger & Moon firm in Baker City for ten years, he only recently 
investigated some public defense cases.  He has found the OPDS staff to be 
helpful in answering his questions.    He charges $90 per hour for private cases 
and is paid $28 per hour on public defense cases.  Most investigators charge 
between $65 and $75 per hour in private cases. 
 
Mark Rader, a shareholder in the Rader, Stoddard and Perez firm, testified that 
his firm is the primary public defense contractor in Malheur County where he has 
practiced since 1988.  The firm has two associates who were hired directly out of 
law school.  Both of them live in Idaho as do two of the shareholders in the firm.  
For each of them it is an hour’s drive each way between home and the office. He 
worries that his associates will decide to practice in Idaho where the counties pay 
a higher hourly rate than PDSC does.  Unlike Gordon Mallon’s experience in 
Grant and Harney Counties, the caseload in Malheur County does not fluctuate 
dramatically.  He suggested that the Commission consider assisting public 
defense providers in two ways:  with the cost of health care coverage for 
employees and with educational loan repayment assistance for attorneys.  Mr. 
Rader said that cases arising in the prison are significantly more time consuming 
than other cases.  The Malheur County District Attorney prosecutes all prison 
felonies in the circuit court.  The prison handles only misdemeanor matters 
internally.  The additional time it takes to represent imprisoned clients may affect 
the relationship with the client and result in more bar complaints and post 
conviction relief petitions.  Responding to these allegations in turn consumes 
even more of the attorney’s time.  In order to meet with imprisoned clients it 
generally takes an hour to get from his office into the area where the interview 
occurs.  If takes approximately an hour to get out of the prison and back to the 
office once the interview has occurred.   Witnesses are often inmates as well so it 
requires a similar amount of time to meet with them if they are in the same 
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institution.  Very often, however witness inmates are moved to prisons in other 
parts of the state.  Prisoners also receive a lot of advice from other prisoners 
which is contrary to the advice from their attorneys.  More of the attorney’s time is 
required to counter the advice received  from others.  Currently, Rader Stoddard 
and Perez is receiving a higher rate for prison cases but a much higher rate is 
needed. 
 
Paul Lipscomb said that in Marion County the most serious cases are prosecuted 
in circuit court but most cases are handled within the institution.  Marion County 
attorneys also report that prison cases require more time. 
 
Krishelle Hampton, a member of the Baker County Consortium, testified that she 
opened her own law practice in Baker City immediately after graduating from law 
school.  Another local attorney, Bob Whitnah, provided office space for her 
without charge and he and the other lawyers in town were willing to mentor her.  
She would like to be able to afford better legal research tools and insurance for 
her staff.  She spends more than 50% of her time on public defense cases but 
receives less than 30% of her income from those cases.  In juvenile cases she 
attends team meetings with her clients and in DUII cases she appears at DMV 
hearings on her client’s behalf.  She loves doing public defense work but may not 
be able to afford it in the future.  If PDSC could help with employee benefits it 
might be more feasible.  Last month her income from public defense cases was 
$1,903.  Insurance coverage for her employee would have cost her $700.  She 
knows other young attorneys who would be interested in practicing in eastern 
Oregon if the conditions were right.  She does not believe that PDSC should 
have a policy against paying twice in conflict cases.  It is an inappropriate 
incentive for lawyers to remain on cases in which they have an ethical obligation 
to withdraw.  Mr. Cronin agreed with Ms. Hampton on this issue and said that the 
attorney who withdraws should at least get paid some compensation.  Ken 
Bardizian, another member of the Baker County Consortium, said that in Baker 
County conflicts are not often identified early in the case because discovery is 
not provided until after an indictment has issued.  The attorney can’t wait until 
then to begin work on the case.  In addition, in some cases the district attorney 
doesn’t identify some witnesses until just before the trial date.  Both Mr. Whitnah 
and Mr. Bardizian indicated that they had not been free to bargain for the 
contract terms they wanted because there were attorneys from another county 
who would have used the opportunity to contract for Baker County cases.  Mr. 
Bardizian contracted with PDSC to handle Measure 11 cases on an hourly basis 
because he can bill for the actual number of hours each case required. 
 
Bob Whitnah said he grew up in Baker City.  He started practice at District 
Attorney Matt Shirtcliff’s office in 2001.  After four and a half years in that office 
he opened his own practice and began handling public defense cases.  He likes 
doing these cases but the compensation is a significant issue.  If better legal 
research tools were available to the defense they could be more efficient.  In the 
district attorney’s office he had approximately 150 open cases at a time.  For the 
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defense the caseload has to be a lot smaller because they don’t have the same 
advantages and tools that the state has.   The search and seizure manual 
prepared by Department of Justice attorneys is well organized and thorough.  
Defense publications are prepared by volunteers and are not as thorough as the 
state’s material.  OPDS Appellate Division attorneys provide information in 
response to questions forwarded to them.  Mr. Whitnah would like the 
Commission to assist attorneys in accessing better legal research tools and in 
finding a way to make health insurance affordable.  If compensation is not 
increased he may not be able to afford to do public defense cases any longer. 
 
Commissioner Potter said that the Oregon Criminal Defense Lawyers 
Association had explored the possibility of insurance pooling for members in the 
past and at that time found that it was not feasible but that it might be appropriate 
to look into it again in the future. 
 
Chris Zuercher, an associate of Coughlin, Leuenberger and Moon was a deputy 
district attorney in the county before going into private practice.  He likes doing 
public defense work and finds that he spends a higher percentage of his time on 
these cases than on his private cases.  Mr. Moon has always had a commitment 
to criminal defense which he sees as a kind of community service.  Now would 
be the best time to start bringing in new lawyers to replace the older attorneys as 
they leave practice over the next several years. 
 

             A Service Delivery Plan for Malheur County 
 
[This portion of the report will be completed after the PDSC has developed its 
service delivery plan for this county.] 
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OPDS’s Draft Report to the Public Defense Services 
Commission on Service Delivery in Judicial District No. 1 – Jackson County 

(September 11,  2008) 
 
 

Introduction 
 
Since developing its first Strategic Plan in December 2003, the Public Defense 
Services Commission (PDSC) has focused on strategies to accomplish its 
mission to deliver quality, cost-efficient public defense services in Oregon.  
Recognizing that increasing the quality of legal services also increases their cost-
efficiency by reducing risks of error and the delay and expense associated with 
remedying errors, the Commission has developed strategies designed to improve 
the quality of public defense services and the systems across the state for 
delivering those services. 
 
Foremost among those strategies is PDSC’s service delivery planning process, 
which is designed to evaluate and improve the operation of local public defense 
delivery systems.  During 2004 to 2007, the Commission completed 
investigations of the local public defense systems in Benton, Clatsop, Coos, 
Curry, Lane, Lincoln, Linn, Multnomah, Marion, Klamath, Washington, Yamhill, 
Hood River, Wasco, Wheeler, Gilliam, Sherman, Umatilla, Morrow, Union and 
Wallowa Counties .  It also developed Service Delivery Plans in each of those 
counties to improve the operation of their public defense systems and the quality 
of the legal services provided by those systems.   
 
This report includes the results of the Office of Public Defense Services’ (OPDS) 
preliminary investigation into the conditions of the public defense systems in 
Jackson County and a summary of the testimony presented to the PDSC at its 
April 10, 2008 meeting in Jackson County.  The final report will include a service 
delivery plan for this county. 
 

PDSC’s Service Delivery Planning Process 
 
There are four steps to PDSC’s service delivery planning process.  First, the 
Commission has identified regions in the state for the purposes of reviewing local 
public defense delivery systems and services, and addressing significant issues 
of quality and cost-efficiency in those systems and services.   
 
Second, starting with preliminary investigations by OPDS and the preliminary 
draft of a report such as this, the Commission reviews the condition and 
operation of local public defense delivery systems and services in each county or 
region by holding one or more public meetings in that region to provide 
opportunities for interested parties to present their perspectives and concerns to 
the Commission. 
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Third, after considering OPDS’s preliminary draft report and public comments 
during the Commission's meetings in a county or region, PDSC develops a 
“service delivery plan,” which is set forth in the final version of OPDS’s report.  
That plan may confirm the quality and cost-efficiency of the public defense 
delivery system and services in that region or propose changes to improve the 
delivery of the region’s public defense services.  In either event, the 
Commission’s service delivery plans (a) take into account the local conditions, 
practices and resources unique to the region, (b) outline the structure and 
objectives of the region’s delivery system and the roles and responsibilities of 
public defense contractors in the region, and (c) when appropriate, propose 
revisions in the terms and conditions of the region’s public defense contracts.   
 
Finally, under the direction of PDSC, contractors subject to the Commission's 
service delivery plans are urged to implement the strategies or changes 
proposed in the plans.  Periodically, these contractors report back to PDSC on 
their progress in implementing the Commission's plans and in establishing other 
best practices in public defense management. 
 
Any service delivery plan that PDSC develops will not be the last word on a local 
service delivery system, or on the quality and cost-efficiency of the county’s 
public defense services.  The limitations of PDSC’s budget, the existing 
personnel, level of resources and unique conditions in each county, the current 
contractual relationships between PDSC and its contractors, and the wisdom of 
not trying to do everything at once, place constraints on the Commission’s initial 
planning process in any region.  PDSC’s service delivery planning process is an 
ongoing one, calling for the Commission to return to each region of the state over 
time in order to develop new service delivery plans or revise old ones.  The 
Commission may also return to some counties in the state on an expedited basis 
in order to address pressing problems in those counties. 

 
Background and Context to the Service Delivery Planning Process 

 
The 2001 legislation establishing PDSC was based upon an approach to public 
defense management, widely supported by the state’s judges and public defense 
attorneys, which separates Oregon’s public defense function from the state’s 
judicial function.  Considered by most commentators and authorities across the 
country as a “best practice,” this approach avoids the inherent conflict in roles 
when judges serve as neutral arbiters of legal disputes and also select and 
evaluate the advocates in those disputes.  As a result, while judges remain 
responsible for appointing attorneys to represent eligible clients, the Commission 
is now responsible for the provision of competent public defense attorneys.   
 
PDSC is committed to undertaking strategies and initiatives to ensure the 
competency of those attorneys.  In the Commission’s view, however, ensuring 
the minimum competency of public defense attorneys is not enough.  As stated in 
its mission statement, PDSC is also dedicated to ensuring the delivery of quality 
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public defense services in the most cost-efficient manner possible.  The 
Commission has undertaken a range of strategies to accomplish this mission. 
 
Service delivery planning is one of the most important strategies PDSC has 
undertaken to promote quality and cost-efficiency in the delivery of public 
defense services.  However, it is not the only one.   
 
In December 2003, the Commission directed OPDS to form a Contractor 
Advisory Group, made up of experienced public defense contractors from across 
the state.  That group advises OPDS on the development of standards and 
methods to ensure the quality and cost-efficiency of the services and operations 
of public defense contractors, including the establishment of a peer review 
process and technical assistance projects for contractors and new standards to 
qualify individual attorneys across the state to provide public defense services. 
 
OPDS has also formed a Quality Assurance Task Force of contractors to develop 
an evaluation or assessment process for all public defense contractors.  
Beginning with the largest contractors in the state, this process is aimed at 
improving the internal operations and management practices of those offices and 
the quality of the legal services they provide.  In 2004, site teams of volunteer 
public defense managers and lawyers have visited the largest contractors in 
Deschutes, Clackamas and Washington Counties and prepared reports 
assessing the quality of their operations and services and recommending 
changes and improvements.  In 2005, the site teams visited contractors in 
Douglas, Jackson, Multnomah and Umatilla Counties.  In 2006, teams visited all 
of the juvenile contractors in Multnomah and Lane Counties and criminal and 
juvenile contractors in Linn and Lincoln Counties.  In 2007 site teams have 
visited the sole juvenile contractor in Clackamas County, the largest contract 
office in the state in Multnomah County and the sole juvenile and criminal 
providers in Benton County and Columbia County.   
 
In accordance with its Strategic Plan, PDSC has also developed a systematic 
process to address complaints about the behavior and performance of public 
defense contractors and individual attorneys.   
 
Numerous Oregon State Bar task forces on public defense have highlighted the 
unacceptable variations in the quality of public defense services in juvenile cases 
across the state.  Therefore, PDSC undertook a statewide initiative to improve 
juvenile law practice in collaboration with the state courts, including a new 
Juvenile Law Training Academy for public defense lawyers.  In 2006, the 
Commission devoted two of its meetings to investigating the condition of juvenile 
law practice across the state and to develop a statewide Service Delivery Plan 
for juvenile law representation. 
 
In 2007 PDSC undertook to review the delivery of public defense services in 
death penalty cases.  A final plan for providing services in those cases was 
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approved by the Commission in June of 2007. 
 
In February of 2008 the Commission began a review of the delivery of public 
defense services in post-conviction relief cases.  That review it ongoing. 
 
The Commission is also concerned about the “graying” of the public defense bar 
in Oregon and the potential shortage of new attorneys to replace retiring 
attorneys in the years ahead.  More and more lawyers are spending their entire 
careers in public defense law practice and many are now approaching 
retirement.  In most areas of the state, no formal process or strategy is in place to 
ensure that new attorneys will be available to replace retiring attorneys.  The 
Commission has also found that the impact of such shortages is greatest in less 
populous areas of the state, where fewer lawyers reside and practice, but where 
the demands for public safety and functional justice systems with the requisite 
supply of criminal defense and juvenile attorneys are as pressing as in urban 
areas of the state.  As a result, PDSC is exploring ways to attract and train 
younger lawyers in public defense practice across the state. 
 
“Structure” versus “performance” in the delivery of public defense services.  
Distinguishing between structure and performance in the delivery of public 
defense services is important in determining the appropriate roles for PDSC and 
OPDS in the Commission’s service delivery planning process. That process is 
aimed primarily at reviewing and improving the “structure” for delivering public 
defense services in Oregon by selecting the most effective kinds and 
combinations of organizations to provide those services.  Experienced public 
defense managers and practitioners, as well as research into “best practices,” 
recognize that careful attention to the structure of service delivery systems 
contributes significantly to the ultimate quality and effectiveness of public defense 
services.1  A public agency like PDSC, whose volunteer members are chosen for 
their variety and depth of experience and judgment, is best able to address 
systemic, overarching policy issues such as the appropriate structure for public 
defense delivery systems in Oregon.   
 
Most of PDSC’s other strategies to promote quality and cost-efficiency in the 
delivery of public defense services described above focus on the “performance” 
of public defense contractors and attorneys in the course of delivering their 
services.  Performance issues will also arise from time to time in the course of 
the Commission’s service delivery planning process.  These issues usually 
involve individual lawyers and contractors and present specific operational and 
management problems that need to be addressed on an ongoing basis, as 
opposed to the broad policy issues that can be more effectively addressed 

                                            
1 Debates over the relative effectiveness of the structure of public defender offices versus the 
structure of private appointment processes have persisted in this country for decades.  See, e.g., 
Spangenberg and Beeman, “Indigent Defense Systems in the United States,” 58 Law and 
Contemporary Problems 31-49 (1995). 
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through the Commission’s deliberative processes.  OPDS, with advice and 
assistance from its Contractor Advisory Group and others, is usually in the best 
position to address performance issues.   
 
In light of the distinction between structure and performance in the delivery of 
public defense services and the relative capacities of PDSC and OPDS to 
address these issues, this report will generally recommend that, in the course of 
this service delivery planning process, PDSC should reserve to itself the 
responsibility of addressing structural issues with policy implications and assign 
to OPDS the tasks of addressing performance issues with operational 
implications. 
 
Organizations currently operating within the structure of Oregon’s public defense 
delivery systems.  The choice of organizations to deliver public defense services 
most effectively has been the subject of a decades-old debate between the 
advocates for “public” defenders and the advocates for “private” defenders.  
PDSC has repeatedly declared its lack of interest in joining this debate.  Instead, 
the Commission intends to concentrate on a search for the most effective kinds 
and combinations of organizations in each region of the state from among those 
types of organizations that have already been established and tested over 
decades in Oregon. 
 
The Commission also has no interest in developing a one-size-fits-all model or 
template for organizing the delivery of public defense services in the state.  The 
Commission recognizes that the local organizations currently delivering services 
in Oregon’s counties have emerged out of a unique set of local conditions, 
resources, policies and practices, and that a viable balance has frequently been 
achieved among the available options for delivering public defense services. 
 
On the other hand, PDSC is responsible for the wise expenditure of taxpayer 
dollars available for public defense services in Oregon.  Accordingly, the 
Commission believes that it must engage in meaningful planning, rather than 
simply issuing requests for proposals (RFPs) and responding to those proposals.  
As the largest purchaser and administrator of legal services in the state, the 
Commission is committed to ensuring that both PDSC and the state’s taxpayers 
are getting quality legal services at a fair price.  Therefore, the Commission does 
not see its role as simply continuing to invest public funds in whatever local 
public defense delivery system happens to exist in a region but, instead, to seek 
the most cost-efficient means to provide quality services in each region of the 
state. 
 
PDSC intends, first, to review the service delivery system in each county and 
develop service delivery plans with local conditions, resources and practices in 
mind.  Second, in conducting reviews and developing plans that might change a 
local delivery system, the Commission is prepared to recognize the efficacy of 
the local organizations that have previously emerged to deliver public defense 

 5



services in a county and leave that county’s organizational structure unchanged.  
Third, PDSC understands that the quality and cost-efficiency of public defense 
services depends primarily on the skills and commitment of the attorneys and 
staff who deliver those services, no matter what the size and shape of their 
organizations.  The organizations that currently deliver public defense services in 
Oregon include: (a) not-for-profit public defender offices, (b) consortia of 
individual lawyers or law firms, (c) law firms that are not part of a consortium, (d) 
individual attorneys under contract, (e) individual attorneys on court-appointment 
lists and (f) some combination of the above.  Finally, in the event PDSC 
concludes that a change in the structure of a county’s or region’s delivery system 
is called for, it will weigh the advantages and disadvantages and the strengths 
and weaknesses of each of the foregoing organizations in the course of 
considering any changes. 
 
The following discussion outlines the prominent features of each type of public 
defense organization in Oregon, along with some of their relative advantages and 
disadvantages.  This discussion is by no means exhaustive.  It is intended to 
highlight the kinds of considerations the Commission is likely to make in 
reviewing the structure of any local service delivery system.   
 
Over the past two decades, Oregon has increasingly delivered public defense 
services through a state-funded and state-administered contracting system.  As a 
result, most of the state’s public defense attorneys and the offices in which they 
work operate under contracts with PDSC and have organized themselves in the 
following ways: 
 

1. Not-for-profit public defender offices.  Not-for-profit public defender offices 
operate in eleven counties of the state and provide approximately 35 
percent of the state’s public defense services.  These offices share many 
of the attributes one normally thinks of as a government-run “public 
defender office,” most notably, an employment relationship between the 
attorneys and the office.2  Attorneys in the not-for-profit public defender 
offices are full-time specialists in public defense law, who are restricted to 
practicing in this specialty to the exclusion of any other type of law 
practice.  Although these offices are not government agencies staffed by 
public employees, they are organized as non-profit corporations overseen 
by boards of directors with representatives of the community and 
managed by administrators who serve at the pleasure of their boards. 

 
While some of Oregon’s public defender offices operate in the most 
populous counties of the state, others are located in less populated 
regions.  In either case, PDSC expects the administrator or executive 
director of these offices to manage their operations and personnel in a 
professional manner, administer specialized internal training and 
supervision programs for attorneys and staff, and ensure the delivery of 

                                            
2 Spangenberg and Beeman, supra note 2, at 36. 
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effective legal representation, including representation in specialized 
justice programs such as Drug Courts and Early Disposition Programs.  
As a result of the Commission’s expectations, as well as the fact that they 
usually handle the largest caseloads in their counties, public defender 
offices tend to have more office “infrastructure” than other public defense 
organizations, including paralegals, investigators, automated office 
systems and formal personnel, recruitment and management processes. 

 
Because of the professional management structure and staff in most 
public defender offices, PDSC looks to the administrators of these offices, 
in particular, to advise and assist the Commission and OPDS.  Boards of 
directors of public defender offices, with management responsibilities and 
fiduciary duties required by Oregon law, also offer PDSC an effective 
means to (a) communicate with local communities, (b) enhance the 
Commission’s policy development and administrative processes through 
the expertise on the boards and (c) ensure the professional quality and 
cost-efficiency of the services provided by their offices. 

 
Due to the frequency of cases in which public defender offices have 
conflicts of interest due primarily to cases involving multiple defendants or 
former clients, no county can operate with a public defender office alone.3  
As a result, PDSC expects public defender offices to share their 
management and law practice expertise and appropriate internal 
resources, like training and office management systems, with other 
contractors in their counties. 

 
2. Consortia.  A “consortium” refers to a group of attorneys or law firms 

formed for the purposes of submitting a proposal to OPDS in response to 
PDSC’s RFP and collectively handling a public defense caseload specified 
by PDSC.  The size of consortia in the state varies from a few lawyers or 
law firms to 50 or more members.  The organizational structure of 
consortia also varies.  Some are relatively unstructured groups of 
professional peers who seek the advantages of back-up and coverage of 
cases associated with a group practice, without the disadvantages of 
interdependencies and conflicts of interest associated with membership in 
a law firm.  Others, usually larger consortia, are more structured 
organizations with (a) objective entrance requirements for members, (b) a 
formal administrator who manages the business operations of the 
consortium and oversees the performance of its lawyers and legal 
programs, (c) internal training and quality assurance programs, and (d) 
plans for “succession” in the event that some of the consortium’s lawyers 
retire or change law practices, such as probationary membership and 
apprenticeship programs for new attorneys. 

 
Consortia offer the advantage of access to experienced attorneys, who 

                                            
3 Id. 
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prefer the independence and flexibility associated with practicing law in a 
consortium and who still wish to continue practicing law under contract 
with PDSC.  Many of these attorneys received their training and gained 
their experience in public defender or district attorney offices and larger 
law firms, but in which they no longer wish to practice law. 

 
In addition to the access to experienced public defense lawyers they offer, 
consortia offer several administrative advantages to PDSC.  If the 
consortium is reasonably well-organized and managed, PDSC has fewer 
contractors or attorneys to deal with and, therefore, OPDS can more 
efficiently administer the many tasks associated with negotiating and 
administering contracts.  Furthermore, because a consortium is not 
considered a law firm for the purpose of determining conflicts of interest 
under the State Bar’s “firm unit” rule, conflict cases can be cost-efficiently 
distributed internally among consortium members by the consortium’s 
administrator.  Otherwise, OPDS is required to conduct a search for 
individual attorneys to handle such cases and, frequently, to pay both the 
original attorney with the conflict and the subsequent attorney for 
duplicative work on the same case.  Finally, if a consortium has a board of 
directors, particularly with members who possess the same degree of 
independence and expertise as directors of not-for-profit public defenders, 
then PDSC can benefit from the same opportunities to communicate with 
local communities and gain access to additional management expertise. 

 
Some consortia are made up of law firms, as well as individual attorneys.  
Participation of law firms in a consortium may make it more difficult for the 
consortium’s administrator to manage and OPDS to monitor the 
assignment and handling of individual cases and the performance of 
lawyers in the consortium.  These potential difficulties stem from the fact 
that internal assignments of a law firm’s portion of the consortium’s 
workload among attorneys in a law firm may not be evident to the 
consortium’s administrator and OPDS or within their ability to track and 
influence.   

 
Finally, to the extent that a consortium lacks an internal management 
structure or programs to monitor and support the performance of its 
attorneys, PDSC must depend upon other methods to ensure the quality 
and cost-efficiency of the legal services the consortium delivers.  These 
methods would include (i) external training programs, (ii) professional 
standards, (iii) support and disciplinary programs of the State Bar and (iv) 
a special qualification process to receive court appointments. 

 
3. Law firms.  Law firms also handle public defense caseloads across the 

state directly under contract with PDSC.  In contrast to public defender 
offices and consortia, PDSC may be foreclosed from influencing the 
internal structure and organization of a law firm, since firms are usually 
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well-established, ongoing operations at the time they submit their 
proposals in response to RFPs.  Furthermore, law firms generally lack 
features of accountability like a board of directors or the more arms-length 
relationships that exist among independent consortium members.  Thus, 
PDSC may have to rely on its assessment of the skills and experience of 
individual law firm members to ensure the delivery of quality, cost-efficient 
legal services, along with the external methods of training, standards and 
certification outlined above.   

 
The foregoing observations are not meant to suggest that law firms cannot 
provide quality, cost-efficient public defense services under contract with 
PDSC.  Those observations simply suggest that PDSC may have less 
influence on the organization and structure of this type of contractor and, 
therefore, on the quality and cost-efficiency of its services in comparison 
with public defender offices or well-organized consortia.   

 
Finally, due to the Oregon State Bar’s “firm unit” rule, when one attorney in 
a law firm has a conflict of interest, all of the attorneys in that firm have a 
conflict.  Thus, unlike consortia, law firms offer no administrative 
efficiencies to OPDS in handling conflicts of interest. 

 
4. Individual attorneys under contract.  Individual attorneys provide a variety 

of public defense services under contract with PDSC, including in 
specialty areas of practice like the defense in aggravated murder cases 
and in geographic areas of the state with a limited supply of qualified 
attorneys.  In light of PDSC’s ability to select and evaluate individual 
attorneys and the one-on-one relationship and direct lines of 
communications inherent in such an arrangement, the Commission can 
ensure meaningful administrative oversight, training and quality control 
through contracts with individual attorneys.  Those advantages obviously 
diminish as the number of attorneys under contract with PDSC and the 
associated administrative burdens on OPDS increase. 

 
This type of contractor offers an important though limited capacity to 
handle certain kinds of public defense caseloads or deliver services in 
particular areas of the state.  It offers none of the administrative 
advantages of economies of scale, centralized administration or ability to 
handle conflicts of interest associated with other types of organizations. 

 
5. Individual attorneys on court-appointment lists.  Individual court-appointed 

attorneys offer PDSC perhaps the greatest administrative flexibility to 
cover cases on an emergency basis, or as “overflow” from other types of 
providers.  This organizational structure does not involve a contractual 
relationship between the attorneys and PDSC.  Therefore, the only 
meaningful assurance of quality and cost-efficiency, albeit a potentially 
significant one, is a rigorous, carefully administered qualification process 
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for court appointments to verify attorneys’ eligibility for such appointments, 
including requirements for relevant training and experience. 

 
 

OPDS’s Preliminary Investigation in Judicial District 1 – Jackson County 
 
The primary objectives of OPDS’s investigations of local public defense delivery 
systems throughout the state are to (1) provide PDSC with an assessment of the 
strengths and weaknesses of those systems for the purpose of assisting the 
Commission in its determination of the need to change a system’s structure or 
operation and (2) identify the kinds of changes that may be needed and the 
challenges the Commission might confront in implementing those changes.  
PDSC’s assessment of the strengths and weaknesses of a local public defense 
system begins with a review of an OPDS report like this. 
 
PDSC’s investigations of local delivery systems in counties or judicial districts 
across the state serve two other important functions.  First, they provide useful 
information to public officials and other stakeholders in a local justice system 
about the condition and effectiveness of that system.  The Commission has 
discovered that “holding a mirror up” to local justice systems for all the 
community to see can, without any further action by the Commission, create 
momentum for local reassessments and improvements.  Second, the history, 
past practices and rumors in local justice systems can distort perceptions of 
current realities.  PDSC’s investigations of public defense delivery systems can 
correct some of these local misperceptions. 
 
On February 19 Commissioner John Potter, OPDS public defense analyst Billy 
Strehlow and Executive Director Ingrid Swenson visited with stakeholders in 
Jackson County.  In addition to meeting with PDSC’s contractors in the district, 
they also talked with judges, the trial court administrator, the District Attorney, 
juvenile department staff, representatives of the Citizen Review Board.  Written 
responses to questionnaires were also received from the three contractors in the 
district.  Copies of these responses are attached as Exhibits A, B and C. 
 
The preliminary draft of this report is intended to provide a framework to guide 
the Commission’s discussions about the condition of Jackson County’s public 
defense system and services, and the range of policy options available to the 
Commission – from concluding that no changes are needed in this county to 
significantly restructuring the delivery system.   
 
In the final analysis, the level of engagement and the quality of the input from all 
of the stakeholders in Judicial District 1’s justice systems could turn out to be the 
single most important factor contributing to the quality of the final version of 
OPDS’s report to the Commission and its Service Delivery Plan for Jackson 
County.   
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OPDS’s Preliminary Findings in Judicial District 1 

 
Jackson County is the sixth largest county in Oregon with a current population of 
198,615.  The county has experienced an increase in population of 
approximately one and a half percent every year for the past ten years.  Medford 
(pop. 73,960) and Ashland (pop. 21,430) are its two major cities.  There are nine 
other incorporated communities.4 
 
The largest employer in the county is government, which includes education, the 
Bureau of Land Management and forest services.  Fifty-two percent of the land in 
the county is owned by the federal government.   The largest private sector 
employer is the health care industry, followed by retail, tourism, agriculture, 
manufacturing and timber.5 
 
Jackson County lost more than 30% of its general fund revenue when federal 
forest payments were terminated in September of 2006.6  Unlike other counties 
affected by the loss, Jackson County made the necessary cuts to its budget in 
2006.  Those cuts included cuts to public safety agencies, which included 
termination of jail contracts with other counties and a loss of 100 adult jail beds, 
the loss of five corrections deputies, an investigator and two clerical staff; 
elimination of almost all misdemeanor probation; a reduction of five adult 
probation officers, three community justice officers, one juvenile probation officer 
and three adult and juvenile community justice administrators.  Cuts to other 
critical support services included the loss of 40 positions in health and human 
services; termination of a program targeting at-risk mothers of newborns; 
significant reductions in mental health clinical staff; loss of 12 medical and mental 
health services staff in the jail and the community justice system; closure of a 
alcohol and drug transition home and the residential substance abuse treatment 
program for youth; and significant reductions in alcohol and drug treatment 
services.  Cuts in these services would have been even greater if the county had 
not closed fifteen branches of its library system and terminated 81 library 
employees.7  The county’s potential responses to the loss of federal forest funds 
are limited.  Permanent property tax rates in each county were fixed by Measure 
50.   Relying on timber revenue, the county had set its property tax rate at 2.01.8  
  

                                            
4 This data was obtained from the county’s website: http://www.co.jackson.or.us. 
5 Id. 
6 PL 106-393, the Secure Rural Schools and Community Self Determination Act of 2000, expired 
in September of 2006.  A one-year extension was passed by Congress and signed by the 
president in May of 2007.  That extension expired on September 30, 2007.  Association of 
Oregon Counties, presentation to Governor’s Forest Payments Taskforce on January 23, 2008. 
7 Libraries have since been reopened on a very limited basis but may be permanently closed if 
stable funding is not forthcoming.  Information regarding the impact of funding cuts was provided 
by Trial Court Administrator Jim Adams.   
8 The lowest rate in Oregon is in Josephine County with a permanent rate of 0.5867, the highest 
permanent rate is in Sherman County at 8.7141.   

 11



 
The Circuit Court 
 
Jackson County comprises the First Judicial District.  There are nine circuit court 
judges.  Mark Schiveley is the presiding judge.    The Jackson County Circuit 
Court designates some judges as primarily civil judges and others as primarily 
criminal judges.  The court maintains a master calendar for criminal cases but 
civil cases are assigned to individual judges.  The four judges who handle 
criminal cases also handle the drug court, probate matters and domestic 
relations cases.     There are two judges assigned to juvenile cases. 
   
Criminal Court System 
 
Attorneys appear with clients at all in and out-of-custody arraignments.  
Arraignments occur daily.  Trial dates are not set at arraignment.  Instead a 
pretrial conference is scheduled for two weeks after arraignment for in-custody 
defendants and four weeks for out-of-custody defendants.  Set-overs are usually 
taken in Measure 11 cases.  By local court rule, cases are set for trial within eight 
weeks after the pretrial conference but may continued for good cause.  There are 
status hearings on Mondays for all cases scheduled for trial during the week.  
Many cases are either continued or resolved at these hearings.  Jury trials are 
generally held on Tuesdays through Thursdays and are assigned at docket call 
at 8:00 on Tuesdays.  Some cases are resolved at docket call.   Miscellaneous 
criminal hearings are scheduled on Fridays including court trials, contempt 
hearings, and probation violation proceedings.  Sentencing proceedings are 
scheduled daily. 
 
Community Family Court 
 
Jackson County’s Community Family Court was established in 2001 through a 
collaborative effort overseen by the presiding judge.  It is funded principally by 
grants.  The court is a combination family and drug court.  There are 
approximately 50 families involved in the court.  A family is referred to the court 
by DHS after adjudication on a dependency petition.   The district attorney must 
also approve of the family’s involvement.  Participation on the part of the parents 
is voluntary.  Lawyers for parents and children are generally involved only at the 
beginning of the process although participants have access to the attorneys who 
represented them in the underlying juvenile dependency case and who, in most 
instances, continue to represent them throughout the dependency proceeding.   
The program generally lasts 15 to 18 months.  In the earliest phase the family 
appears before the court on a weekly basis.  In the final phase appearances may 
occur as infrequently as once a month.  Participants are required to waive many 
of their constitutional rights and may be jailed for non-compliance with court 
directives.    The court can provide access to a variety of resources to help 
clients succeed.  Cases are staffed on Mondays, and hearings are held on 
Tuesdays before each of the three judges assigned to the court.  The court 
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enjoys a high success rate greatly exceeding the state average for similar courts.  
DHS can be dismissed from the dependency case if adequate progress has been 
made, even though the family remains engaged with the court. 
  
Drug Court  
 
The Jackson County drug court began accepting clients in March 2006.  There 
are currently more than 50 clients in the program and several classes have 
already graduated.  There were 22 clients in the most recent graduating class.  
To date none of those who completed the program have been rearrested.  This 
court operates on a schedule similar to the Community Family Court schedule in 
terms of the length of the program and the frequency of appearance.   Defense 
attorneys are present for hearings in this court, however.  These clients must 
enter pleas of guilty and waive laboratory analysis of drug samples in order to be 
admitted to the program.  
 
Other Specialty Courts 
 
At this time there are no plans to create other specialty courts such as DUII, 
mental health, or domestic violence courts because of scheduling difficulties for 
both the judges and the attorneys. 
 
DUII Diversion Program 
 
DUII cases comprise approximately 25% of the court’s docket.  It is estimated 
that 90% of DUII diversion participants successfully complete the program. 
 
Juvenile Court System 
 
Juvenile dependency matters are assigned to Judge Rebecca Orf.  She conducts 
shelter hearings at 11:30 a.m. daily.  Review hearings, permanency hearings and 
trials are usually scheduled for Wednesdays and Thursdays.  Termination of 
parental rights trials are assigned primarily to the civil bench.   Judge Lorenzo 
Mejia handles all of the delinquency matters.  He holds detention hearings daily 
as needed and hears other matters on Tuesdays and Wednesdays, and trials on 
Fridays.   
 
In dependency matters it is the practice for parties to appear at shelter hearings 
without counsel.  Despite efforts by the court and public defense attorneys to 
arrange for counsel to be present at these hearings, it has been determined that 
this cannot occur under present circumstances.  Instead the court instructs the 
party for whom counsel has been appointed to contact the attorney after court 
and arrange to meet with the attorney before the next court date, which is the 
date set for the jurisdictional hearing.  If there are urgent issues regarding 
removal or placement the attorney can request a second shelter hearing 
although these are normally not held for a month or so after the initial hearing.  
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Attorneys are appointed for children in all cases in which parents receive 
appointed counsel.  Jackson County has an active Court Appointed Special 
Advocate (CASA) program. 
 
In Delinquency cases, much of the prosecution function is performed by juvenile 
court counselors.  They ordinarily file the petitions and negotiate resolution of the 
cases.  The deputy district attorney assigned to juvenile court is available for 
consultation and to represent the state in the few cases that go to trial.  
 
The county has a new 40-bed detention facility and currently uses 20 of those 
beds for detention and 20 for assessment and evaluation, and residential 
substance abuse treatment.9  The facility also provides suitable attorney-client 
meeting rooms. 
     
The court appoints counsel for approximately 95% of all youth.  Attorneys are 
present for initial court appearances in delinquency cases. 
 
Civil Commitment Proceedings 
 
In addition to juvenile matters, the Jackson Juvenile Consortium handles all of 
the civil commitment cases in which counsel is appointed.  In Jackson County it 
is the mental health investigator, instead of the county counsel or the district 
attorney, who presents the case to the court.  Hearings are held at the hospital at 
7:30 in the morning.  Discovery is usually obtained by the attorney directly from 
the hospital two days prior to the hearing.  
 
The District Attorney  
 
Mark Huddleston is the District Attorney.  He became the District Attorney of  
Jackson County in 1992 after serving as a deputy district attorney from 1980 to 
1988 and the chief deputy from 1988 to 1992.  Mr. Huddleston currently has 
nineteen deputies.  The 2007 Legislative Assembly allocated funds for an 
additional half-time deputy to handle juvenile dependency cases.  The county will 
fund the other half of that position.  His office did not suffer any losses due to 
budget cuts and, unlike some district attorney offices, his has not been forced to 
limit prosecution in any category of offenses.  He is able to pay a starting salary 
of more than $54,000 per year so recruitment has not been a major issue for his 
office.  Retention was a problem in the past but the salaries of senior deputies 
were recently increased to a more competitive level. 
 

                                            
9 These beds are funded by the Oregon Youth Authority.  The county also has a 16 bed shelter 
which is used primarily for children and youth in the custody of the Department of Human 
Services.  In July of 2008, however, all 40 beds will be available for detention since the 
evaluation and treatment programs will be moving to other locations. 
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Two deputy district attorneys are assigned to handle juvenile matters, one does 
exclusively dependency cases and the other handles a combination of 
delinquency and dependency matters.  An assistant attorney general is assigned 
to represent the state in termination of parental rights cases.  Additional AAG 
assistance will be available as a result of funding received from the 2007 
legislature to permit AAG review of each DHS case at five and eleven month 
intervals after initiation of the proceedings.  
 
Jackson County has a “district attorney’s drug conditional discharge program” 
independent of the drug and family community courts.  Conditions for 
participation are similar to those for the drug court and many of the requirements 
for completion are the same except that regular attendance at court hearings is 
not required. 
 
Public Defense Providers 
 
There are three public defense contractors in Jackson County. 
 
1.  Southern Oregon Public Defender 
 
The Southern Oregon Public Defender (SOPD) 10 is a private non-profit 
corporation established in 1985.  Bert Putney organized the office and continues 
to serve as its administrator.  SOPD also has an office in Josephine County.  
There are currently fifteen attorneys in the Jackson County office, five 
investigators, two paralegals and nine other staff members including a 
polygrapher and an interpreter).  This office currently receives appointments in 
approximately two thirds of the criminal cases and one fourth of the juvenile 
cases in the county.  Until 2006 SOPD did not contract for any juvenile cases.  It 
assigned two attorneys to juvenile matters in the 2006-2007 contract period and 
has added a third under the current contract.  SOPD represents clients in drug 
court in Jackson County and receives an annual amount to staff that court. 
 
SOPD occupies an office in downtown Medford, close to the courthouse, the jail, 
the juvenile department and other county offices.  The office is businesslike, 
attractive and well furnished.11 
 
SOPD has a five-member Board of Directors that reviews major actions by the 
director, makes decisions not appropriate for the administrator to make, and  
oversees the office’s functioning within the local criminal and juvenile justice 
systems.  The office has a written policy manual which is distributed to all 
employees and which describes procedures for handling personnel matters.  The 
office also provides attorneys with a manual outlining local procedures, forms 

                                            
10 SOPD’s  response to the OPDS questionnaire was attached to the original draft of this report.. 
11 Mr. Putney indicates that he would have purchased the building had he been permitted to do so 
under the terms of his contract with PDSC.  He believes that he could have saved a significant 
amount of money by owning rather than leasing the property. 
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and expectations.   Although the office manager and the administrator oversee 
the work of the entire staff, training and supervision are principally provided by  
the attorney or staff person who is assigned to supervise each new employee.   
 
SOPD conducts monthly in-house CLEs, sponsors CLE sessions for local 
attorneys emphasizing issues of particular significance to local practitioners, and 
sends its attorneys and staff to OCDLA and other CLE trainings in areas of more 
general interest.  SOPD uses an informal evaluation process for attorneys and 
staff that is based on open and regular communication and feedback.  There are 
plans to initiate a formal evaluation process in the spring of 2008.  
Underperformance is addressed by consultation, mentoring, establishment of 
timelines, and, when necessary, termination.  Excellence is most often rewarded 
by acknowledgment in the presence of co-workers.   
 
Caseloads of individual attorneys are monitored weekly and monthly.  
 
By its own policy, as well as PDSC’s, SOPD requires that every in-custody client 
be seen within one working day.  The initial visit is usually handled by a staff 
person rather than the assigned attorney who generally does not meet with the 
client until discovery is received.   
 
SOPD has recently implemented a client feed-back process.  Clients are given a 
form to complete at the conclusion of the case, which is submitted to the court 
and then forwarded to SOPD. 
 
Bert Putney and other SOPD attorneys and staff are active participants in the 
criminal and juvenile justice systems in the county, serving on numerous local 
public and private boards, committees and advisory groups.  One attorney 
served on the City Council and another served as the president of OCDLA.  The 
firm is a permanent member of the Local Public Safety Coordinating Council.  Mr. 
Putney is regarded as a problem solver who works to make the whole system 
function better.  
   
SOPD received a 13.48% rate increase for the 2008-2009 contract period.  
Recruitment and retention of attorneys has been a challenge for this office where 
attorneys’ starting salaries have been significantly lower than the starting salaries 
of their counterparts in the district attorney’s office.   Under the new contract the 
entry level salaries were increased to $45,000.   Vacancies can now be filled in a 
more reasonable time.  In the past it was not unusual for it to take two to three 
months to fill a vacancy.  Mr. Putney believes that it was equally important to 
increase salaries for mid-range attorneys in order to increase retention of 
attorneys with two to four years of experience.  After receiving training and 
experience at this office, attorneys often find better paying jobs in other areas.  
All of the members of the local criminal consortium, Los Abogados, came from 
the public defender’s office. 
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2. Los Abogados 
 
Los Abogados12 was originally formed to handle only those cases in which 
SOPD had a conflict.   Since 2002 the consortium has contracted with PDSC to 
handle a specified caseload that is not significantly greater than, but is not limited 
to, the cases in which SOPD has a conflict.   There are currently seven attorneys
(3.03 FTE) who provide representation under this contract.  The percentag
professional time devoted to public defense cases varies among the member 
attorneys from 10% to 75%. Some consortium members are also members of the 
juvenile consortium.  Los Abogados contracts to handle only criminal cases.  
Each of the consortium attorneys has an office located in downtown Medford 
within a short walking distance from the courthouse, the jail and other county 
offices.  Each of the attorneys has staff support compensated under the contract 
with PDSC. 

 
e of 

                                           

 
The consortium does not have a board of directors or written bylaws or operating 
rules.  The organization has two co-administrators.   When the consortium needs 
to add a new member the existing members discuss who might be appropriate 
and extend an invitation.  Cases are distributed evenly among members except 
that some members do not handle Measure 11 cases.  Lawyers are notified by 
the consortium administrator of their appointment to a case before 5:00 p.m. on 
the day the appointment notice is received.  In general, the consortium reports 
that lawyers meet with their clients in the time frames required by the PDSC 
contract.    Members confer with each other informally and as needed.  There are 
no formal mechanisms for regular communication.  There is no system in place 
for evaluating members and the consortium relies on judges and its own 
members’ observations to make it aware of any problems that might arise.  The 
consortium reports that it has not yet had to deal with an underperforming 
member but would approach a member attorney directly if a problem were 
encountered.   
 
3. Jackson Juvenile Consortium 
 
The Jackson Juvenile Consortium13 includes four14 attorneys (2.82 FTE) who 
handle both juvenile and civil commitment cases under the contract with PDSC.  
Each of the attorneys has a practice outside of the consortium, handling either 

 
12 Los Abogados’s response to OPDS’s questionnaire was attached to the original draft of this 
report. 
13 The juvenile consortium’s response to the OPDS questionnaire was attached to the original 
draft of this report. 
14 The Consortium noted in a  response to an earlier draft of this report that a fifth attorney was 
handling review hearings during this period even though he was not accepting new cases.  In 
2007 it was reported that he had 245 cases but was not included in the FTE figure provided by 
OPDS. 
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private cases or other public defense cases.   Each member also has office staff 
persons who devote a percentage of their time to consortium cases. 
 
The consortium has a board of directors that includes a retired circuit court judge, 
the former county counsel, and the former administrator of a Medford School 
District.  It meets only sporadically, however, and plays a limited role.  
 
The consortium has an operating agreement between members.  Each of the 
four members owns a 25% interest in the business (organized as a limited 
liability company).  The agreement provides that income will be allocated among 
members in proportion to the number of appointments they receive “which shall 
be aligned as close as reasonably possible to membership percentages.”  It does 
not provide a protocol for handling performance issues except to provide that an 
attorney may be required to withdraw from membership if the member becomes 
“disabled or incompetent.” 
 
Caseloads   
 
The total public defense caseload in Jackson County for FYE 2006 was 7,559 
cases15.  For FYE 2007 it was 8,189, an 8.33% increase.  Increases were in 
felonies and juvenile dependencies.   
 
SOPD received credits for a total of 4,715 cases in FYE 2007 which included 775 
juvenile cases and 3940 criminal cases.  Los Abogados received 1,147 criminal 
case credits, and JJC received 98 civil commitment and 2,227 juvenile case 
credits.   
 
OPDS expects the caseload in Jackson County to remain stable through the 
biennium assuming the court continues to conduct regular review hearings in 
juvenile dependency cases.16  
 
Comments provided to OPDS Staff during February interviews: 
 
Functioning of the criminal court system.   The criminal system is functioning 
well.  The court runs smoothly and handles cases efficiently.  The distribution of 
cases between SOPD and Los Abogados is appropriate, with the consortium 
filling in the blanks “nicely” and providing excellent representation.   In general, 
the quality of defense in criminal cases is good.    SOPD has had a lot of turnover 
but is able to get new lawyers “up to speed” very quickly.17 

                                            
15 A “case” is a unit for which OPDS awards a case credit and does not necessarily correspond to 
a case as defined by the court and other justice system agencies. 
16 Approximately 66% of all juvenile case credits for JJC were for dependency review hearings.  
In calendar year 2007, reviews comprised 76% of all JJC’s juvenile case credits. 
17 It should be noted that the district attorney’s office in Jackson County is reported to be open to 
plea negotiation and reasonable dispositions, even in Measure 11 cases.  That may account for 
the relatively low trial rates in the county.  For the calendar year 2007 the statewide average of 
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Role of contractors in the community.   Bert Putney has been a major participant 
in the shaping of the county’s justice system.  His organizational skills are 
legendary.  Despite the difficulty of attracting and retaining high quality lawyers to 
work at rates significantly below market levels, and other obstacles to long term 
financial stability such as the past prohibition on purchasing an office site, he has 
maintained a well structured office with a highly professional group of lawyers.   
Both criminal contractors participate regularly in justice system planning 
meetings. 
 
Representation in juvenile delinquency cases.  Some attorneys provide excellent 
representation to youth in delinquency cases.  Attorneys for both sides are not 
openly adversarial.  Motion practice is minimal and not many cases go to trial 
although sex abuse cases are tried more often than other types of cases.  There 
are no alternative treatment options available in these cases in Jackson County.  
It is rare for an attorney to challenge a youth’s competence even though some of 
the youth who come through the court have intelligence quotients in the fifties.  
One especially able defense attorney recently left the area to work in another 
county.  There is a need for additional attorneys in these cases.    
 
Representation in juvenile dependency cases.  In juvenile dependency cases the 
need for additional attorneys is even greater.18   The scheduling of trials and 
other hearings has been difficult for some time19.  After the public defender’s 
office began accepting appointment in juvenile cases an additional attorney 
became available for appointment in each case but scheduling remains a major 
problem.  Lack of attorney availability has also made it difficult to implement new 
initiatives such as settlement conferences in termination of parental rights cases.  
Court officials believe that the number of juvenile dependency matters will 
continue to increase.20  A subcommittee of the local Juvenile Court Advisory 
Committee is attempting to address the scheduling issue.  Despite recent efforts 
led by the court to have counsel present at initial hearings in dependency cases, 
the parties still appear without counsel and the effort has been abandoned.   
There has been improvement in the quality of representation in dependency 
cases in the last couple of years, at least in part as the result of the interest and 
attention that Judge Orf has brought to these cases.  Two commentators said 
that in 2005 the juvenile consortium “was not working” but has now turned things 
around.  The change was attributed in part to the fact that the public defender’s 
office now represents clients in some of  these cases.   Two attorneys, one with 

                                                                                                                                  
cases that went to trial were 4.5% of felonies and 4.4% of misdemeanors.  In Jackson County 
2.7% of felonies and 2.4% of misdemeanors were tried. 
18 This comment was endorsed by all of the juvenile system representatives interviewed. 
19 JJC notes in its written response to an earlier draft of this report that the time to jurisdiction in 
Jackson County juvenile matters is generally within the requisite 30 day time period. 
20 In addition, the practice of accepting admissions from unrepresented parents at shelter 
hearings that was reported to a Quality Assurance Task Force site team in 2005 has apparently 
ended and attorneys are now being appointed for parents and children in most cases.  JJC noted 
that the number of new dependency petitions declined between 2005 and 2007. 
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the consortium and one with the public defender’s office, were singled out as 
having “raised the bar” for all of the other attorneys, especially in the 
representation of child clients.21  
 
 

OPDS’s Recommendations for Further inquiry at PDSC’s 
        April 10, 2008 Meeting in Medford  
 
In light of the information which came to its attention during interviews with 
representatives of the juvenile and criminal justice systems in Judicial District No. 
1, OPDS recommended that the commission focus its inquiries and discussion at 
its April 10, 2008 meeting in Medford on the following topics.              
 
Structural Issues 
 
Although the public defense structure in Jackson County is the same for both 
juvenile and criminal cases – a combination of a public defender office and a 
consortium, it appears to be working well in the criminal area but not as well in 
the juvenile area. 
 
In criminal cases both the public defender’s office and the consortium fulfill their 
roles to the benefit of the community as a whole.  Despite recruitment and 
retention problems at the public defender’s office, the quality of representation 
provided by both contractors also appears to be good. 
  
The same structural model has not proven sufficiently flexible to meet the needs 
of the juvenile system, however.  There is an insufficient number of attorneys to 
handle the caseload.  While the Commission has received reports in other 
communities such as Clatsop, Coos and Curry about the difficulty of recruiting 
attorneys to practice in some geographic areas, the problem in those counties 
was deemed to be principally a recruitment issue rather than a structural issue.    
 
There is certainly a recruitment issue in Jackson County for both criminal and 
juvenile lawyers.  But when caseloads reach levels that are four times higher 
than recommended by national standards,22  it is appropriate to consider whether 
the problem may lie with the particular provider or with the model itself. 

                                            
21 Another consortium attorney was singled out, on the other hand, for generating a high number 
of complaints from clients and for being inaccessible to clients and the court.    
   
 
22 The current contract with Jackson Juvenile Consortium (JJC)  provides for appointment in 
2,376 cases per year (which includes 96 civil commitments).  The agreement indicates that four 
consortium attorneys will devote 2.82 attorney FTEs to this contract.  That amounts to 842 cases 
per FTE attorney per year.  National standards recommend appointment in no more than 200 
juvenile cases per FTE per year.  The standard recommended in the PDSC RFP is 250 juvenile 
cases per year, adjusted from the national standard to reflect the fact that additional case credits 
are awarded for review hearings in Oregon.  Approximately 66% of JJC’s case credits in FYE 
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The following table compares the annual caseload per attorney per year for all 
contractors who handle exclusively, or primarily, juvenile cases.23   
 

  
2007 

Caseload 
Attorney 

FTEs Attorneys 
Cases per 

FTE 
Cases per 
attorney 

Review 
percentage

Jackson Juvenile        2,298  2.82 4 815 575 66%
Linn Juvenile        2,672  4.1 6 652 445 56%
JAC        8,195  13.6 18 603 455 73%
Lane Juvenile        5,405  10.8 13 500 416 73%
IDI        2,779  6.28 11 443 253 61%
MJDC        5,392  14 15 385 359 71%
JRP        4,089  13.4 18 305 227 74%
NAPOLS           756  2.8 3 270 252 89%

Average      31,586  67.8 88 466 359   
 
JJC is not currently seeking to add attorneys to the consortium and when asked 
how representation could be improved in the county, the consortium’s response 
was that,  “More efficient use of court time through better scheduling would allow 
members to deliver better quality representation.”   
 
While PDSC must recognize the need of consortium attorneys to receive an 
income from public defense cases that, combined with income from other 
sources, is adequate to permit them to continue representing public defense 
clients, should PDSC contract with providers for caseloads that significantly 
exceed accepted standards even though contractors represent that they are able 
to provide quality representation?  
 
 As noted below, while some concerns were expressed about the quality of 
representation in dependency cases, the principle concern is that such high 
caseloads simply preclude high quality representation in at least some cases. 
 
                                                                                                                                  
2007 were for review hearings.  (The number of reviews for calendar year 2007 was 1,592 or 
76% of the total juvenile case credits.)  The percentage was artificially high because when the 
public defender’s office began taking juvenile cases, they received appointment in a greater 
percentage of delinquency cases and new dependency cases since JJC had already been 
appointed in the dependency cases that were in review status.    SOPD’s two attorney FTEs 
assigned to handle juvenile cases received 775 case credits, or 388 credits per FTE, 38% of 
which were for review hearings.  Please note that final numbers for FYE 2007 were 2,325 case 
credits to JJC, 98 of which were in civil commitment cases and 2,227 in juvenile cases.  The 
numbers in the table,  which was created on April 2, 2008, were actual credits awarded for 
calendar year 2007 and did not include civil commitments. 
23 SOPD is not included in the table but in FYE 2007 the two FTE attorneys at SOPD who were 
assigned to the juvenile caseload handled 388 cases per FTE attorney, or less than half the 
number assigned to each JJC attorney FTE. 
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Alternative Models and Providers 
 
It would probably not be feasible for OPDS to impose a strict limit on the number 
of FTE attorneys who would be required to provide representation under a 
consortium contract since there are many circumstances that might arise that 
would cause a consortium to exceed such limits, at least on a temporary basis.  
For example, if a current member withdrew or became inactive for a period of 
time and a replacement attorney could not be found despite earnest effort, would 
that amount to a contract violation? 
 
Assuming that in future contracts the Jackson Juvenile Consortium was unwilling 
to commit to adding FTE attorneys to its contract, or that even if such a 
commitment were made that OPDS would be unable to enforce it, are there other 
options that the Commission could direct OPDS to pursue? 
  
As indicated in the discussion at the beginning of this report OPDS realizes 
significant benefits by contracting with consortia rather than a multitude of 
individuals and law firms.24   But in a county the size of Jackson County, 
contracting with individual attorneys and law firms might be a reasonable 
approach.   
 
A second public defender office, possibly handling only juvenile cases, would be 
another option.   The need for a second public defender office in this particular 
community is questionable in view of the cost that would be involved in 
establishing such an office and the role that SOPD already plays there. 
 
A third possibility would be for OPDS to explore with Los Abogados and its 
members whether there are attorneys currently handling only criminal cases 
under that contract who might be willing to handle juvenile cases as well.  Two 
Los Abogados attorneys are already members of JJC but their participation has 
not solved the problem of excessive caseloads.  Expansion of this contract would 
carry some of the same risks as contracting with the juvenile consortium except 
that the overall quality of representation provided by this consortium is reported 
to be very good. 
 
Quality Issues 
 
In addition to the comments included above about the quality of representation 
provided by public defense contractors in Jackson County, OPDS has tabulated 
the results of its December, 2007 statewide survey on public defense 
performance.  There was only one respondent who provided information about 
representation in criminal cases, so that information is not included here.  Four 
respondents provided information about JJC.  Those respondents indicated that 

                                            
24 Some of the benefits are that the administrative function is built-in to a consortium, attorneys 
are available to provide back-up for each other when needed, and conflicts can be reassigned 
without additional cost to OPDS. 
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although consortium lawyers possess the legal knowledge, skill and training 
needed for effective representation, only “sometimes” do the attorneys appear to 
devote adequate time and resources to each of their clients.  Three of the four 
respondents reported that the contractor did not appear willing to receive and act 
upon complaints about attorney performance.  Specific comments about 
consortium lawyers singled out one member for doing consistently excellent 
work, but said that others members have too many cases, are unable to 
schedule matters in a timely way, and have insufficient contact with their clients.   
 
While there was some indication in interviews that the consortium was taking 
steps to improve its performance, the concerns expressed in the survey 
responses and in the interviews conducted in February of 2008 confirm that 
extraordinarily high caseloads are impacting the quality of representation and the 
functioning of the court.  It is difficult to imagine that they would not.  If an 
attorney handled 815 cases a year, assuming 20 working days a month for 12 
months, that attorney would have to handle more than three cases every day 
from beginning to end, which in a dependency case would include receiving and 
processing the new case, arranging for an interview with the client, reviewing 
discovery, meeting with the client, conducting an investigation, retaining an 
expert if necessary, conferring with the expert, communicating with the other 
attorneys and parties in the case, informing and advising the client of what the 
attorney had learned,  appearing in court on at least one occasion, and closing 
the file.   A multi-day trial or other hearing would mean that the attorney would be 
required to process even more cases on other days.  Even cases in review status 
require the attorney to take similar steps in every case.25 
 
The quality issues appear to be directly related to the caseload, rather than the 
knowledge and skills of the attorneys and would probably be resolved by a 
significant decrease in the caseload of each JJC FTE attorney. 
 
Testimony Received at PDSC’s April 10, 2008 Meeting in Jackson County   
 
Bert Putney, the Administrator of Southern Oregon Public Defender, Inc. testified 
that SOPD was founded in 1985; that it currently has 23 attorneys in two offices, 
16 of whom work in Medford.  There are administrative efficiencies that result 
from operation of multiple offices.  In addition CLE events and the like can be 
organized for both offices (as well as for other providers in all southern Oregon 
counties) and attorneys can be sent from one office to the other to assist in case 
coverage.   Recruitment and retention have been a problem for SOPD.  Between 
2004 and 2007 approximately 25 lawyers left the office, which is a turnover rate 
of more than 100%.  Inadequate compensation is the main reason people leave 
but the area is also less attractive as a place to live than other areas of the state.  
There is a core of experienced attorneys in both offices, but it is the people with 
two to three years of experience who seem to leave.  All of the members, but 
                                            
25 See Oregon State Bar “Performance Standadrs – 3:  Specific Standards for Representation in 
Juvenile Dependency Cases,”  Standard 3.12 – 3.14. 
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one, of the Los Abogados consortium came from SOPD but most of the lawyers 
trained by SOPD seem to go to other parts of the state.   There is a significant 
difference in compensation levels between SOPD and the Jackson County 
District Attorney’s office.   
 
Mr. Putney believes that the Jackson County justice system functions very 
effectively.  He believes that SOPD is currently handling approximately the 
maximum percentage of the adult criminal caseload it is capable of handling.  His 
office, which first began handling juvenile cases in January of 2006, could, 
however, handle additional juvenile matters. 
 
SOPD has an active board of directors with a very stable membership.  Mr. 
Putney keeps the board informed about developments in the office at meetings 
that occur at least quarterly. 
 
Mr. Putney has an investigator who is trained to administer polygraph 
examinations.  He would recommend that other offices consider having a staff 
polygrapher as well. 
 
Mr. Putney also recommended that the Commission consider having a single 
organization provide services in all of the southwestern counties in the state in 
order to create administrative efficiencies and improve quality.  He described 
some recent quality control issues in the Medford office and how they were 
handled and said that he solicits information from the judges about the work of 
his attorneys on a routine basis. 
 
Judge Raymond White said that public defense services have been very good in 
Jackson County.  Attorneys appear to be trying the right cases although, as a 
former deputy district attorney, he is not sure that the district attorney’s office 
always chooses to pursue the right cases.   He would encourage defenders to be 
more persistent in the pursuit of plea agreements that would benefit their clients.  
The more persistent defenders get better offers.  He noted some errors in the 
draft report regarding the timing of criminal trials and the reasons that additional 
specialty courts are not under consideration at the present time. 
 
Doug Engle testified on behalf of the Los Abogados consortium.  He said that 
there are five lawyers who do approximately 95 percent of the work, one who 
handles only Measure 11 cases, and one who is available only as a backup 
when needed.  All of the lawyers are very experienced.  Currently the consortium 
is receiving only about 75% of the cases contracted for in this biennium.  Mr. 
Engle and another consortium member share the administrative duties.  The 
members have not yet experienced a situation that would require them to have 
more structure in their organization.  Other than the attorney who handles only 
Measure 11 cases, case distribution is based on rotation without distinguishing 
between case types except for murder cases which are on an independent 
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rotation schedule.  The consortium has not needed to add members for the past 
three years. 
 
Jim Mueller testified about the work of the Jackson Juvenile Consortium.  He said 
that the attorneys in the consortium are all very experienced.   They know the law 
and the juvenile court system and work hard, often working more than an eight-
hour day.   He discussed a number of factors which he believed made the 
caseloads handled by consortium members appear greater than they are.  He 
noted that an attorney who had left the consortium approximately two years ago 
is now returning and will be handling a portion of the cases.  He also believes 
that the number of new cases is less than the percentage indicated in the table 
on page 21.   Mr. Mueller questioned the applicability of national caseload 
standards which refer to juvenile delinquency cases only.  Mr. Mueller also 
informed the Commission that consortium members had met to discuss reported 
quality of representation issues on the part of one member and that the member 
is now taking steps to address the issues. 
 
Christine Herbert said that she handles cases for both the juvenile consortium 
and Los Abogados and that she has not received complaints about her work.  
She works hard and sometimes on weekends and evenings but she enjoys her 
work and believes her workload is manageable.  Commissioner McCrea told her 
that the Commission was not questioning the competence of the attorneys but 
inquiring whether, as a matter of policy,  the Commission should be contracting 
for caseloads of this magnitude. 
 
Commissioner Welch said that comparing caseloads from one judicial district to 
another is like comparing apples and oranges since cases are handled so 
differently from one district to another. 
 
Judge Rebecca Orf said that it is a struggle to schedule juvenile cases in 
Jackson County because of the consortium lawyers’ busy schedules.  There was 
a time when attorneys were not visiting with child clients.  They are doing better 
in that regard although she spoke at a meeting of the foster parents’ association 
recently and was asked whether attorneys were supposed to call foster parents 
or have contact with them or their child clients.  Some attorneys do better than 
others.  There is one consortium attorney and one public defender office attorney 
who have really raised the bar for other lawyers. 
 
Mark Huddleston, the Jackson County District Attorney, said that although 
caseloads are high in Jackson County , as they are around the state, the 
Commission is getting its money’s worth with the public defense lawyers in 
Jackson County.    He said there is an active Public Safety Coordinating Council 
in the county and that the district attorneys and the defense lawyers meet with 
the court on a regular basis and maintain good communication.  
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Vance Walliser said he had worked at SOPD for eight years as a criminal 
defense lawyer and then went into private practice, specializing initially in 
criminal defense as a member of Los Abogados.  In 2005 he began taking 
juvenile cases as a member of the Jackson Juvenile Consortium and now 
devotes the majority of his time to juvenile matters.  He believes that it is 
beneficial to have lawyers who handle mainly juvenile matters and if the 
consortium is forced to add new members he and others may find it necessary to 
take on other kinds of cases, limiting their ability to specialize.  He believes that 
parents and children in the county receive superior representation. 
 
     Additional Information Provided after April 10, 2008 
 
Additional Investigation: 
 
In an effort to clarify information received during the meetings with juvenile court 
system representatives in February and the testimony provided at the April 
Commission meeting, OPDS staff interviewed additional representatives of DHS 
and the state as well as members of the Jackson Juvenile Consortium and 
obtained the following information. 
 
It appears that, despite the fact that lawyers are not present at initial shelter 
hearings, representation in the early stages of dependency proceedings is 
generally good.  Specifically, OPDS was informed that attorneys are in good 
contact with DHS at this stage, seek second shelter hearings in some cases, and 
resolve cases in a timely way.  At the initial disposition attorneys have obtained 
and reviewed DHS file materials and the proposed plan before the hearing and 
are prepared to comment on the plan and argue for or against particular services.     
 
A CRB review is the next event in most cases and for the last year or so 
attorneys have been appearing at and participating in these hearings.   
 
It is at this stage, however, after the initial CRB review, when attorney 
engagement appears to end.  One consortium attorney said that cases in review 
status require no attention unless a client calls and asks for specific advice or 
information.  It was reported that lawyers “rarely” attend family meetings even 
though much of the planning for families occurs at these meetings.   It is a 
relatively new practice for attorneys to visit with child clients but even though they 
are now visiting, they never seem to develop a relationship with even their 
adolescent clients because they tend to see them, if at all, just prior to a court 
hearing.     
 
DHS rarely hears from attorneys between court proceedings.  DHS continues to 
send discovery to the attorneys, including evaluation reports and the like and 
notifies them if there are significant changes in the client’s circumstances.  One 
representative explained that if the attorney does not review this information as it 
comes in, he or she does not have a feel for what is going on in the case and 
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can’t take appropriate measures to protect the client’s interest, such as getting an 
independent evaluation or advocating for more appropriate treatment options.  If 
discovery indicates a client is giving positive urinalysis test results, attorneys 
should be meeting with clients and talking about the implications of these test 
results.  Twice a year DHS sends the client a list of expectations as part of the 
agency’s mandate to make reasonable efforts to reunify families.  These 
documents can be complicated and should be explained by the attorney.  A 
representative of the state who works in multiple counties said that the attorneys 
in Jackson County are among the best in the region in terms of ability but the 
caseload in Jackson County prevents attorneys from providing services to clients 
between hearings and from attending family decision meetings nearly as often as 
their colleagues in Douglas and Josephine Counties.  He noted that in 
dependency cases, involvement of the attorney through the life of the case often 
has a direct impact on the likelihood of a child being returned to the parents.   
 
After a termination petition is filed, attorneys again participate actively in the 
preparation and presentation of the case.  Lawyers for children are said to be 
very involved in these trials, unlike their colleagues in some counties who are 
said to act more like spectators than advocates in these cases. 
 
Summary of Commission Discussion at May 8, 2008 Meeting: 
 
At the May 8, 2008 PDSC meeting, Ingrid Swenson summarized the draft report 
and the testimony received at the April 10, 2008 meeting in Medford.26   
Commissioners were also provided with a handout, a copy of which is attached 
to this draft report as Exhibit B.  She referred to the standards developed by the 
American Council of Chief Defenders (ACCD) and said that ACCD had recently 
performed a comprehensive review of caseload studies and literature from 
around the country and had determined that the original ACCD standards were 
“resilient” and still valid.  The group advised, however, that each jurisdiction 
review its own case types and perform its own analysis.   
 
She pointed to a number of the studies described in the handout and noted that 
some jurisdictions have adopted standards that limit the number of cases per 
year that attorneys should handle and others limit the number of clients at any 
given time that an attorney should represent.  She described a pilot program in 
Washington State that was eventually extended to half of the counties in the 
state.  It limited the number of juvenile dependency clients a full time public 
defense attorney could represent at any given time to 90.27   She noted that as a 
result of the success of the Washington program, four Oregon legislators 
proposed SB 411 in the 2007 Legislature.  That bill would have increased public 
defense funding by $23 million statewide to limit caseloads and increase 
compensation in order to improve representation in Oregon juvenile cases.  She 

                                            
26 A copy of the transcript of these comments and the Commission discussion that occurred at the 
meeting is attached as Exhibit A to this report. 
27 This number was later lowered to 80.   
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pointed to the final document in the handout, which described the three principle 
systems for measuring caseloads. 
   
The other documents provided to Commissioners at the May meeting included a 
copy of the Oregon State Bar’s Performance Standards for attorneys in juvenile 
dependency cases, a copy of a letter to Judiciary Committee Counsel setting 
forth a proposed PDSC plan to implement SB 411 and a copy of an email to 
committee counsel describing some of the things lawyers fail to do when they 
have excessive caseloads.  The information in this email was derived from 
reports prepared in OPDS site visit evaluations. 
 
JJC Response 
 
Commissioners were also provided with a copy of a response from the Jackson 
Juvenile Consortium to the draft report28.  While taking issue with some of the 
information in the report, particularly  the number of attorneys handling 
consortium cases and the caseloads per attorney, the consortium nevertheless 
acknowledged the need for improvement and committed to taking the following 
steps:   
 

(1) closely monitoring the number of new appointments and adding attorneys 
as needed; 

(2) amending the operating agreement to implement objective standards; 
monitoring compliance with the standards; 

(3) holding monthly consortium meetings; 
(4) addressing the need for more involvement in Family Decision Meetings in 

the next contract negotiations. 
 
Additional Developments 
 
On June 9, 2009 Judge Orf advised that since the Commission’s April visit to 
Jackson County she had seen “marked improvement in the attorneys’ efforts, 
particularly in representing children.  In fact, the attorneys [from both the 
consortium and the public defender’s office] were given kudos from the CASA 
program at our May Juvenile Court Advisory Committee meeting for their efforts 
to see children in their foster homes.”  She thanked the Commission for coming 
to the area and “nudging up the bar.” 
 
PDSC is grateful for the cooperation and hospitality extended to its staff and its 
members during its visit to Jackson County and the initial investigations made in 
preparation for that visit.  PDSC expresses its sincere appreciation to all the 
members of the Jackson County criminal and juvenile justice communities for 
their assistance in informing the commission and helping to guide the creation of 
a service delivery plan for the County. 
 
                                            
28 A copy of the response is attached as Exhibit C. 
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                    A Service Delivery Plan for Jackson County 
 
[This potion of the report will be completed after the PDSC has developed its 
service delivery plan for this county.] 
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    EXHIBIT A – Excerpt from transcript of PDSC discussion at May 8, 2008 
                                    Commission meeting 

 
  
 
Agenda Item No. 3 Commission Discussion of Service Delivery Plan for Judicial 

Districts 1 (Jackson County) and 14 (Josephine County) 
 
017 Chair McCrea Our third agenda item is a discussion of the service plan for Jackson County and 

Josephine County where we were at our last meeting.  Ingrid, would you like to 
begin that discussion for us? 

 
019 I. Swenson I would be happy to, Madam Chair.  If it is helpful, I could do a quick summary 

of the system as we found it.  Then you have some materials that have been 
provided to you this morning including a letter received yesterday from the 
Jackson Juvenile Consortium.   

 
  When we were there last month we found a county that is growing in 

population, by about one and a half percent a year.  They made most of their 
budget cuts from the timber funding shortfall in ‘06, so they are not currently 
looking at further drastic cuts, although the ’06 cuts to their public safety system 
and their social services systems were significant.   

 
  The Circuit Court has nine judges.   Judge Mark Schively is the presiding judge.   
 
  With respect to criminal court cases, it was notable that attorneys do appear at 

arraignments.  They don’t appear, as you know, in all counties but they do there.  
The trial rates in the county are relatively low.   In 2007, 2.7 percent of the 
felonies and 2.4 percent of the misdemeanors were tried.  I think we heard the 
defense representatives report that they found the district attorney’s office to be 
reasonable and the court indicated that in its opinion attorneys resolve cases in 
an appropriate manner.   

 
  They have a Family Community Court, which is a combined family and drug 

court, which currently serves about 50 families with open dependency cases.  
Attorneys don’t represent clients in that court but they have continuing 
representation in connection with the underlying dependency matter.  Every 
week when they go to court, however, they are unaccompanied by counsel.  
There is a drug court in the county.  Defense attorneys do participate in that 
court on a weekly basis.   

 
  In juvenile court, Judge Orf is the judge who handles most of the dependency 

cases.  Attorneys do not attend initial hearings, shelter hearings, in those cases.  
There are occasional second shelter hearings for parents or others requesting 
them but they are very rare and they cannot be scheduled sooner than a month 
after the initial hearing.  The court there appoints counsel for children in all 
cases in which it appoints attorneys for the parents, so that is the guide they use.  
In delinquency cases, Judge Mejia is the principal judge hearing those matters.  
He reported that counsel was being appointed in approximately 95 percent of the 
cases in which petitions were filed, contrary to the practice you heard about in 
Umatilla County where it is less than 50 percent.   

 



  The District Attorney is Mark Huddleston.  He has been there since 1992.  He 
has 19 deputies and currently reports no recruitment or retention problems in his 
office and said that he is able to pay an attractive initial salary.   

 
  We have three contractors in the county.  Bert Putney is the Executive Director 

of  Southern Oregon Public Defender.  That provider has two offices with 15 
attorneys in the Jackson County office.  They handle about two-thirds of the 
criminal caseload and about a third of the juvenile caseload in Jackson County, 
but they have only been doing juvenile cases for about two years.  That office 
has an active and longstanding board of directors.  They have a policy manual, a 
procedures manual; they have a trainer, and assign a mentor to every new 
attorney in the office.  They sponsor regular CLE events for themselves and 
other members of the legal community.  They regularly monitor attorney 
performance and report that the increase they received under their new contract 
will help them with recruitment and retention, but they still anticipate continued 
difficulty recruiting and retaining lawyers there.  Their starting salary is well 
below that of the DA, I think about $9,000 less per year.   

 
  Los Abogados is a consortium of seven attorneys who participate on reportedly 

a 3.03 FTE basis, so they all do other things besides criminal public defense 
cases.  They have no board, no written bylaws and the members confer only 
informally and yet they report no performance problems and no one else in the 
system reports performance problems on their part, either now or historically.  In 
fact they are considered the “A” team by a lot of people in that county. 

 
  Jackson Juvenile - there were four attorneys participating in that consortium at 

the time of our hearing.  They have added back an attorney who was formerly 
associated with the consortium.  Their FTE number, as reported in conjunction 
with the new contract, was 2.82 but with the addition of this fifth attorney that 
will be adjusted.  I haven’t been informed how much of his time he intends to 
devote to juvenile cases.   They also handle civil commitment cases.  They have 
a board of outside members but they report that their board is not very actively 
involved.  They have an operating agreement between their members.  As I say, 
you did receive a copy of an email that was forwarded by Jim Mueller, who is 
the new administrator of that consortium, which raises some questions about the 
information provided in the initial report and about the statistics and we can talk 
more about those later.   

 
  The structure in this county certainly appears to be working well.  In criminal 

cases we have a very effective public defender office, and a very effective 
consortium, and that is a good structural combination.  It adds stability and 
flexibility through both of those providers.  Bert Putney did suggest that you 
consider, in the long term, the use of regional public defense provider.  He was 
thinking specifically of the southwestern counties in the state and he thought 
there might be an administrative advantage in the sense there would be one 
administration with a number of offices and that you could move lawyers from 
one place to another as needed.  

 
  Caseload is probably the main issue that arises here.  We weren’t just picking on 

the Jackson Juvenile Consortium.  It has, as far as I know, the highest number of 
cases or case credits that anybody in the State of Oregon currently has on a 
public defense contract.  There are some interesting questions about what that 
means and how you compare one provider with another and we can talk further 
about that.  I have prepared for you and provided some additional materials that 
you haven’t had a chance to look at.  I will just quickly tell you what they are.  
You may want to continue some of this discussion to another time if you wish to 



study some of this.  I gave you an outline of a workload discussion.  This was 
prepared for our Contractor Advisory Group, to talk about what caseloads 
amount to, how we compare them, and whether Oregon should add some kind of 
limitation other than that that appears in our RFP on the number of cases that 
attorneys handle.  On page one, I started with a reference to our RFP document.  
The caseload numbers contained in that document have been in place for some 
time.  It recommends that contractors propose caseloads not in excess of 200 
new felonies a year per FTE, 400 misdemeanors per year per FTE, 250 juvenile 
cases assuming that there will be a combination of delinquency and dependency 
cases, and then 300 mental commitment cases per year.  When asked, sort of on 
the spur of the moment, to produce a statewide number in terms of where we 
are, and just as a “guesstimate” if you will, Kathryn said that if we added up all 
the new cases, all the case credits that are awarded each year and divided it by 
the number of FTE attorneys we would end up with 346 case credits per attorney 
per year, which would be a mix of all of those case types.  Under national 
standards that number would be 265 so we estimated, in general, that our public 
defense attorneys have caseloads that are probably about 30 percent above 
national standards.  That may not be good, but it is certainly a lot better than 
some states where caseloads are sometimes twice the recommended number.   
Other states limit them very carefully and are either on target or below the 
recommended numbers, but it varies significantly from one state to another.   

 
  I referred to the American Council of Chief Defenders (ACCD).  The national 

standards most people refer to were actually devised in 1973, so they are very 
old.  Very recently this group of defenders – the ACCD - decided to take a look 
at standards once again.  They reviewed all of the literature, all of the studies 
that had been done since 1973 and their determination was that those standards 
were  “resilient.”  In other words they are still valid today even if the cases have 
gotten more complex.    They saw no reason to change those numbers, 
recognizing that in each jurisdiction, and for each provider, it would be 
advisable for that jurisdiction to look at their own cases and the effort and time 
that are involved in handling each particular case type and do its own analysis.  
There is no way that any national standard can take into account the differences 
from one jurisdiction to another in how cases are handled.  If you don’t have 
Measure 11 it is a very different equation in terms of figuring the amount of 
time and effort that needs to go into a particular felony case.  I won’t call all of 
these to your attention at this point but the next standard that is referred to is the 
one enacted recently in Spokane, Washington.  They just adopted caseload 
standards in October of 2007.  In Washington State most of the funding for 
public defense is provided by the counties, but the state subsidizes public 
defense as long as the county meets certain state requirements and one of the 
requirements is the setting of caseload limits.  So when Spokane adopted 
caseload standards the county then qualified for state funding.  They did not 
address juvenile dependencies, which apparently are not handled by public 
defenders.  But they did adopt a limit of 250 delinquencies per attorney, per 
year.   I included standards from some of the other states.  On page two, I would 
call your attention to Montana which is a state that Peter Ozanne visited when 
they were trying to figure out how to reorganize their public defense system.  
They needed to make some significant changes and they did.   They now have a 
Commission very much like this Commission and among the tasks undertaken 
by that Commission was the establishment of caseload standards.  They created 
“suggested standards” at this point, so they are not mandatory, but it is 
interesting that in dependency cases they set a limit of 20 cases per attorney at 
any given time.  This is another approach that some jurisdictions are using to 
measure caseloads.  One is how many new cases do you get every year, 
assuming some of them close and some new cases are opened.  Other states are 



measuring the number of cases at any point in time.  That is particularly true in 
juvenile dependency cases, the thinking being that these cases last a long time, 
that a certain amount of involvement and effort is required over that entire 
period of time, so for each client that you have at that time you need to be 
devoting a certain amount of energy and effort to that case.  Twenty is the 
lowest I have seen anywhere, and I’ll inquire further of them if that is actually 
being applied, and if so how it is working, but it is pretty new.    

 
  On page three, I set out some of the caseload standards and limits that are being 

recommended in juvenile cases in particular.  One study is the Child Advocate 
Attorney Representation Workload Study.  This arose out of the Kenny A 
litigation in Georgia and it has been going on for some time in terms of what 
kind of representation parties to juvenile cases are entitled to.  In any case, they 
recommended three different standards.  There were some internal and external 
reforms that they also suggested, internal being within the public defense 
provider’s office, external being system-wide changes.  They said, “If you make 
no changes internally or externally then nobody should be handling more than 
80 open dependency cases at any given time.  If you enact the internal reforms 
only, then you could handle up to 100 because the reforms would include 
additional staff, and if you adopt both internal and external reforms then you 
could handle as many as 120 open cases at any given time.”  In 2006 the 
American Bar Association adopted standards of practice for attorneys 
representing parties in abuse and neglect cases.  There had already been 
standards adopted for representation of children.  They recommended a caseload 
of no more than 50 to 100 cases at any time.  That is a substantial range and 
perhaps they were thinking it depends on whether they are termination cases, or 
dependency cases, or cases in review status.  I am not sure.  The U.S. 
Department of Health and Human Services adopted 100 children as the standard 
for anybody who represents just children in dependency cases.   If there are 
three children in one family they count as three of your 100 children.  Then I 
included some state guidelines.  Some of these are a little old now.  Arkansas 
had a limit, and this is current, of 75 dependency cases at any given time.  
California did a monumental study of case weighting.  They studied every single 
county; they measured the time every lawyer spent doing every task for each 
client and then they tried to determine from that, “Okay, this is what they are 
doing now and here is how many lawyers it would take if we assume they are 
only working 2,000 hours a year.”  They came up with that number and then 
they extrapolated and said, “But, they should also be doing X, Y, and Z, which 
they are not doing now and which would be beneficial to do if they could, so 
what would the caseload be if we added that on?”  Well, they came up with 
some numbers and they ultimately recommended a maximum of 141clients.  
They said, “That is not optimal, but unfortunately we can not afford the 
optimum.  Eighty-two would be the appropriate number, per attorney, at any 
given time.”  They have not implemented these standards.  They did this huge 
study, found the result, and so far have not implemented them.   

 
  I think Washington State may be the most useful example for us to examine.  

They did a pilot project, I think it started in 2003 or ‘04, selecting two counties 
and this had to do with representation of parents not children.  It resulted from 
an effort by some legislators to enhance the representation of parents, which the 
legislators had determined was inferior to the representation that was being 
received by children and others in the system.  They created this pilot in two 
counties and initially they imposed a limit of 90 clients per attorney at any given 
time at the pilot sites.  They accompanied that with a series of expectations in 
terms of what each lawyer would do in each case.  They then measured the 
outcome and in Washington this was the only thing that changed significantly in 



the child welfare system at the time they implemented the pilot.  They could 
look at certain kinds of statistics and say that must be an effect of the change we 
made because we have no other significant changes that could account for it.  
The reduction in the number of terminations was huge.  I am sorry I don’t have 
the number here but I will get it for you.  It was something like 42 percent fewer 
terminations.  The other thing that they were doing – Oregon no longer does this 
- but they were paying stranger foster providers but not paying family foster 
providers.  There was a significant savings if you were able to find members of 
the child’s family to care for them instead of placing them in stranger foster 
care.  That was another major change because by having better representation of 
parents, they were better able to identify qualified family members who could 
take children in.  Because of the savings and the good outcome, they then 
extended the pilot to half of the providers in the state.  There was an effort in the 
last Washington legislative session to extend it statewide.  They did not have the 
funds to do that because it is a significant funding increase for parental 
representation, but they did come and testify in our legislature in support of an 
effort which was made last legislative session to enhance juvenile dependency 
representation in Oregon.    

 
  There were was four legislators who came together as the result of information 

they received about a single case that concerned them significantly, and they put 
together Senate Bill 411 in the 2007 session, which would have increased public 
defense funding by $23 million statewide to enhance representation of both 
children and parents, limit caseloads, create a resource center, and do some other 
things.  It didn’t pass.  It ended up in Ways and Means.  It passed through 
Judiciary Committee unanimously but it did not survive the Ways and Means 
process.   

 
  Then, thirdly, in this document, starting on page four is a  discussion of caseload 

measurement methodologies just for your information.  It talks about the three 
principle systems which are case-based systems, time-based systems, and 
number of open files systems.   

 
  I also provided you with the bar performance standards in juvenile dependency 

cases.  Some of you will have seen this and be familiar with it.  It is a very 
useful document.  It was originally approved by the Oregon State Bar Board of 
Governors in 1995 and then modified in 2006 to update it with new statutory 
references, new expectations, and so forth.  It is based largely on national 
standards and standards from other states, but also incorporates specific Oregon 
provisions.  It describes what a lawyer should do, or should at least consider 
doing, in every case at every juncture in the case, so for that reason it is a great 
help, a great training device for lawyers.  A lawyer can say, “Let’s see.  I have a 
new case.  How do I get started?  What do I need to do?”  The standards 
describe how you might approach that case, the things you should be familiar 
with the things you should do.  They also address review hearings and what you 
do between hearings and all of those things.  They are an excellent guide.  They 
are considered aspirational standards, not mandatory.  You don’t have to do all 
of these things in order to provide adequate assistance of counsel.   

 
  The other document I gave you includes two items.  These were prepared in 

connection with Senate Bill 411 last session.  The first is a letter to Bill Taylor.  
I prepared it.  You will notice on page 3 it jumps from the top line to the next 
page.  I am sorry.  I don’t know what happened there.  In any case, this letter 
was an attempt to say, “If we were to receive the funding that we are asking for 
in Senate Bill 411, these are the things we would want to implement as part of 
that new approach to dependency cases.  These would be the new expectations 



for lawyers.”  There were two workgroups that worked throughout the interim 
before the 2007 session, very broad based groups including the Department of 
Human Services, the Attorney General’s staff, legislative staff and others with 
the purpose of saying, “What do we need to accomplish in order to provide 
representation that would enhance the entire system and how is that different 
from what we are doing now?”  It was a very useful process and most of this, 
most of the contents of this letter, were things that were discussed in those 
workgroups as to what lawyers should be doing in these cases.   

 
  Then at the conclusion of that letter I added a copy of an email that I sent to Bill 

Taylor.  You will find some typographical errors there.  I apologize for those.  
That was prepared somewhat in haste at the request of some of the legislators.  It 
was a response to the question, “What is it that lawyers are failing to do 
currently?  What doesn’t get done if lawyers are significantly overworked?   We 
had done approximately ten site visit reviews of juvenile providers by then, so 
we were able to go through all of those reports and say, “Well, these are the 
things we noticed.”  And very often the judges, the DHS staff, and other people 
would say, “It’s their caseload.  That is why they can’t do X, Y and Z.  We 
would like them to do it but they can barely make it to their court hearings let 
alone do all the things that we think they should be doing.”   

 
  I made a quick list of those.  One was the failure to appear at initial hearings.  I 

can’t tell you what the percentage of counties is where attorneys are not present 
at initial hearings.  It is changing and in some counties attorneys have been 
appearing for years.  Both parents and children need to have representation at 
that critical, initial hearing where the court often has to make a decision about 
whether a child is going to be placed in care and, if so, where?   That is a critical 
piece and yet it cannot happen in some counties.  You will notice in Union 
County, where there are very few providers, sometimes traveling 130 miles 
round trip to court, that they are there for every one of those hearings.  They get 
the same 24 hours notice that most lawyers do and they are getting there.  It is 
just an interesting difference.  The second main concern is failure to contact 
clients in a timely way.  In a number of places we heard that attorneys may not 
see their clients until the next court hearing which may be as long as a month 
after the shelter hearing.  A lot has transpired in that time.  Sometimes bridges 
have been burned and that kind of thing, so attorneys should be accelerating that 
initial contact, and complying with the terms of the OPDS contract, which 
essentially says, “For out of custody clients you must contact the client within 
72 hours.”  That doesn’t mean that you have to do a full interview but you have 
to have contacted them and set up that interview within that period of time.   

 
  A third common failure is the failure to maintain contact with the client, DHS, 

and other parties between hearings.  Again, a lot is happening or not happening 
in these cases.  Time frames are short and unless you are maintaining contact 
you don’t know that your client is no longer engaging in services or that the 
agency has declined to provide the services they had agreed to provide, 
whatever it is; failure to litigate significant legal issues.  The judges report that 
they almost never hear challenges to practices that invite challenge.  The 
appellate lawyers have also reported to us that there are challenges they would 
like to see being brought that they are not seeing at the trial level and that they 
can’t deal with on appeal since they are not in the record.   

 
  Another deficiency is failure to attend important meetings with clients.  There 

are a lot of informal meetings beyond court hearings and citizen review 
hearings.  There are family meetings.  DHS doesn’t use these meetings in the 
same way in every county, but in some counties these meetings are the principle 



place where plans are made for the family’s reunification, for identifying 
services for each of the family members, and if you fail to attend with your 
client, your client is at a significant disadvantage, but lawyers often cannot and 
do not attend these. 

  
                                   Also, there is often a failure to perform independent investigations or obtain 

independent expert opinions.  In almost every case there is going to be at least 
one expert opinion because you can be assured that in probably 90% of the cases 
the state is going to have, at some point, obtained an evaluation of the parent’s 
mental health or addiction history or something of that nature.  There are many 
times when the parent’s attorney says, “That is a good report.  It is supportive of 
you.  It lists some things that you need to do.”  You understand that it is what 
you would expect to find from a good evaluation.  Many other times it is biased.  
At the very least, it is only one opinion and so it is appropriate in many cases for 
a parent to obtain an independent evaluation.  Maybe it will confirm the finding 
of the earlier evaluation but that is useful too.  Maybe it will say, “That is 
absolutely the wrong analysis.  This isn’t the way I would view this case at all.”   
As indicated in the second document, in one of our site visits we found that no 
lawyer in that county had requested any service of any kind on behalf of a client 
for the last three years.  No evaluation.  No investigation.  No funds for any of 
extraordinary expenses for three years.  Look at the disadvantage to those clients 
compared with clients in counties where lawyers do this routinely.  We like to 
save money.  OPDS funds pay for these expenses, but of course we approve 
them when they are reasonable and necessary in the context of the case.  It is not 
heartening to see that some people don’t get the advantage of those essential 
services. 

 
  Then lawyers can fail to obtain proper training and there are certainly other 

ramifications of just being too busy, but that said, I had hoped that somebody 
from the Jackson Juvenile Consortium could be here.  They can’t.  They are in 
court.  Thursday, if you recall, is their principle juvenile dependency day.  They 
could not extricate themselves today.  Jim Mueller, or one of the other attorneys 
will be available by phone at noon.  He is willing to answer questions and we 
can certainly provide him with any information that we have.  I did look at the 
written materials that they provided and we could talk a lot about different 
numbers.  You can read what he has to say and there is, of course, a difference 
between a new case and a case in review status.  Although when you look at the 
bar performance standards many of the same kind of things have to be done on 
an ongoing basis.  You don’t meet with your client once; you need to meet with 
them periodically.  You may need to investigate after an event of some kind not 
just at the outset of the case.  An evaluation is rarely required in connection with 
the initial adjudication unless there is a trial, but the need for one frequently 
arises between those hearings.   So, yes, there are differences between newly 
filed cases and cases in review status, and we don’t pay them as much for review 
credits.  We pay them approximately half as much for a review as for a new 
case.   

 
  Now when Mr. Mueller talked about FTEs, the number that we used to do this 

analysis was the number the consortium gave us – the percentage of their 
lawyer’s time that was going to be devoted to public defense cases.  Because 
even if they work really hard and devote much more time than the eight hours 
per day used to define an FTE,  they also have other cases.  Some of them are 
also members of the criminal consortium so there are part-time FTEs there, 
sometimes halftime.  It is fine to say, “These FTEs are a public employment 
concept we don’t know what that means,” but these lawyers aren’t just doing 
juvenile cases. 



 
497 Chair McCrea I’m sorry.  When you talk about the number that we use is the number that they 

gave us, you are talking about the number on page 21 on the chart? 
 
498 I. Swenson Yes. 
 
498 Chair McCrea Okay.  I just wanted to confirm. 
 
499 I. Swenson Yes, 2.82 is the number they provided us, at least with the new contract and I am 

not sure if it was true in 2007, but that is what they said.  That is how many 
lawyers are going to be able to devote full-time to juvenile cases, so it is a 
convenient method of measuring cases per FTE attorneys instead of somebody 
who is doing a little of this and a little of that.  They have added back another 
attorney so that FTE number will probably be adjusted and that would be a good 
thing. 

 
508 Chair McCrea He seems to say, on page two in the first paragraph that during 2007, five 

attorneys, not four handled the cases set forth.   
 
510 I. Swenson What he is indicated is that Mr. Kochlas had at least 245 case credits for reviews 

that carried over from earlier cases.  He had ceased taking new cases, but 245 of 
the 2,298 case credits were his cases rather than the people who were apparently 
included in the FTE.  He talked about the 348 new dependencies, but they also 
had 149 new delinquencies and 98 new civil commitments, so that is a total of 
595 new cases per 2.8 FTEs or essentially 200 new cases per lawyer and 500 
cases per lawyer in review status.  That is a lot.  You would have to handle all 
activities in one new case and two reviews every single working day of the week 
in order to do that.  These lawyers work hard and they probably exceed the 40-
hour week every single week.  We’re talking about a 2,000-hour work year.   
They are not.  We do have to keep that in mind. 

 
537 J. Potter Ingrid, assuming that we take into account their corrections, have we refigured 

the total cases per FTE? 
 
541 I. Swenson If we add Mr. Kochlas? 
 
541 J. Potter Yes. 
 
541 I. Swenson To the new contract numbers? 
 
542 J. Potter That is right. 
 
542 I. Swenson I don’t know if anybody has had a chance to do that? 
 
544 B. Strehlow If you subtract out the 245 cases for Kochlas that comes to 2,053 divided by 

2.82 FTE that is 728 per FTE or 513 per attorney. 
 
549 J. Potter That is helpful, thank you. 
 
550 I. Swenson The only other comment I would have about the email from Mr. Mueller is that 

he says the harshest criticisms seem to be coming from somebody who has an 
interest in competing against us, and I’m sure he is referring to Judge Orf who 
said she was inclined to think about applying for a contract, herself.  I want you 
to know that I checked back with other agency and state representatives and 
asked for more information for them, and before preparing this final report I 
included all the information they provided too.  The interesting thing that they 



emphasized, and this is what I included in the final report, is that, unanimously, 
they would say these are good, experienced lawyers.  They do a very good job at 
the outset of the case and in the adjudication phase.  They handle the CRB 
hearing professionally and well and when it gets to termination they are good 
trial lawyers.  They do a good job even when they represent children.  (In some 
counties attorneys for children reportedly just watch instead of participating 
actively in the case.  That is not true in Jackson County.)  But these same people 
said that it is between the outset of the case and the termination that they see 
almost no activity by these lawyers, certainly no actions taken on their own 
initiative.  That is not to say that if a client calls them they don’t respond, or if 
the client has an issue that they don’t assist them, but my guess is – no it is not a 
guess because I confirmed this with a consortium attorney.  They consider those 
cases as dormant.  So the case files are there in the office and if the client calls, 
and they have instructed the client to call if there is an issue, the case file comes 
off the shelf.  It is this period of time, when the case is “dormant,” that I think 
explains their ability to have these huge case numbers. 

 
587 Chair McCrea Okay, so what should they be doing during that time that they consider the case 

dormant?  What would we like them to be doing?  The kinds of things that you 
talk about in your email? 

 
591 I. Swenson Exactly, and, yes, you can wait for a client to call, you can wait for DHS to call, 

or you can institute a system where you make regular contact, certainly with the 
case worker.  “How is it going?  How is my client doing?  Did she get in that 
program?  So she has dropped out of treatment?”  You need to know that.  There 
are family meetings and in Jackson County DHS says they do a lot of family 
meetings and that they are critically important but they say these lawyers are 
never present for those meetings.  At those meetings you do the kind of planning 
where you say, “Okay, we are all together.  We have all the resources in this 
family seated at this table.  What are we going to do?”  Some family member 
might say, “I think we ought to just give up on her,” and only if you are there as 
the attorney to say, “Let’s just take a look at this.  What has she done?  What 
does she need to do,” can you have a significant impact on the planning for 
reunification, family placement, or whatever the immediate issue is.  As I say, a 
need may arise for additional investigation.  Somebody may say in an updated 
DHS report that the mother has reportedly to be seeing the violent father whose 
conduct caused the removal of the children.  You may need to investigate that.  
Maybe it is a rumor; maybe it is true.  If it is correct, you need to meet with the 
client and figure out what is going on.  All of these things happen and if you 
wait until you get the court report that is prepared by DHS just prior to this 
review hearing, you can scramble around and try to get ready for that at the last 
minute but, even that may not be happening because the report I received was 
that it is not uncommon for lawyers not to have met with their clients before that 
hearing, so they have that report, with no information from the client.  They are 
out there in the hallway going over it.  It is not uncommon for court reports to 
include psychological evaluations of the clients.  You need to go over those with 
great care.  The Department of Justice attorney assigned to this region indicated 
that they send out case plans to these clients at least every six months.  They 
have to do this in order to obtain continued funding.    It appears that nobody is 
going over those plans with the clients.  The parents aren’t aware of what is 
expected of them unless they happened to be present at the meeting where it was 
prepared.  Otherwise, it would be the expectation that the lawyer would review 
it with them.  There are all these kinds of things committed, hard working 
lawyers need to be doing at that stage of the case.  It is critical to act quickly 
because it is very often too late if you wait for the next hearing.  Too much time 
has gone by.  Other options have to be examined and potentially pursued. 



 
654 Hon. Elizabeth  
 Welch Where to begin?  The issues here are gigantic, just gigantic, and I am wondering 

since we talked about this at the last meeting whether the staff has talked about 
separating out delinquency just to simplify the discussion a little bit.  In other 
words, in trying to solve this, if there is anything to be solved, and I don’t know 
if you all think there needs to be something done here.   I do, but it seems to me 
the delinquency is so uni-dimensional by comparison, let’s put it that way, to 
take those out so that we can look at case numbers consistently.   

 
669 K. Aylward We do keep track of the cases separately.   
 
671 Hon. Elizabeth  
 Welch Remember Umatilla County and the fact that a lot of kids apparently plead 

guilty in Umatilla County without a lawyer, then a county like Multnomah and 
many others where that is not permitted.  It is another way of just simplifying.  
Just some of the issues here that you haven’t talked about have to do with the 
role of the CRB, which varies all over the state, in terms of how much 
responsibility the court delegates to the CRB.  Do you know what ASFA is?  
The Adoption and Safe Families Act was passed by Congress in, I believe, 1988 
and it created some very, very firm, short timelines for parents to get their acts 
together or lose their kids permanently.  That revolutionized the practice in 
juvenile court.  Back to another thing you said, Ingrid, the idea that there doesn’t 
need to be a reexamination of the standards for representation of children and 
parents in dependency cases since 1973.  The process is unrecognizable to 
anyone who was in the system before 1973 and continuously since then, it is 
simply not true.  The expectations, all those hearings, none of that stuff 
happened in the good old days.  It was much more like what you are reporting 
happens maybe in some of the counties now where we are raising questions.  
That whole role of how much – when you have a case in the CRB does the 
lawyer go, or does the investigator go – and I am not saying that is a bad thing.  
A lot of lawyers’ offices, Jim’s I’m sure does this, sends people other than 
lawyers because nothing happens in the CRBs.  CRBs don’t have any authority.  
Obviously, if you have a hearing to go to and a CRB to go to, you are going to 
go to the hearing.  There may be representation but who is it?  How thin are you 
spreading your legal resources, your lawyer resources I should say.   

 
  The final thing, and I have a lot to say but I am trying to restrain myself here a 

little bit, is philosophical.  This business about lawyers who don’t have any 
contact with clients between review hearings.  I have always felt that there is a 
problem with people, and Ingrid is a good example of why this isn’t always true, 
but lawyers come from a criminal background and they end up representing 
parents, they sometimes don’t really morph in the process of making that move.  
They continue to have a very criminal system perspective on what they are 
doing.  That is, “You are on your own lady and you take care of yourself and 
you do what you are supposed to do here.  You know what the rules are; you 
know what the expectations are, and I will see you in court.”   I think that 
somebody who practices law like that would say, “I am a lawyer.  I am not a 
social worker.  I am not a parent here.  I am a lawyer and this isn’t my job.”  I 
don’t know how much you do in all the training that you put on to address that.  
I am sure there is some, but, as an observer I know I can just about label these 
attorneys for you.  The final thing I am going to say, and I really will stop for the 
moment at least, as a result of being retired I get to travel around the state and 
boy is that an education.  I haven’t blinked since I started doing plan B.  I almost 
always am asked to do juvenile which is fine with me.  The only place I do 
domestic relations is in Multnomah County.  The variability of everything is just 



breathtaking and these poor lawyers.  I feel so sorry for them.  I was in Burns 
last October.  It was a life-altering experience for me.  The lawyers all came 
massive distances to represent these clients.  How practical is it if your lawyer is 
in Bend and you live in Burns for there to be regular, meaningful 
communication.  I am criticizing no one just noting the realities are horrendous. 

 
781 J. Stevens They do the same thing to see their doctors though too. 
 
781 Hon. Elizabeth  
 Welch Exactly, and I bet you there are not a lot of dependency clients who go to Bend 

for anything, even to go to Costco, which I understand is one of the cultural 
events in town. 

 
788 Chair McCrea Well, Ingrid, I want to say thank you for the materials that you put together for 

us because the synthesis of the workload information is extremely helpful.  It is 
slightly disturbing, I guess I would say, and it indicates to me that really what 
we as a Commission are dealing with here are potentially three different issues.  
One is the general question of whether we should set caseload limitations or 
standards in cases in general; the second is whether we want to try to set 
something concerning juvenile matters, and I don’t think we are going to get to 
either one of those today.  The third question is what, if anything, do we want to 
with Jackson County and with the JJC and I want to come back to that in just a 
second.  The performance standards you provided us are great and somehow I 
didn’t get exactly where those are coming from? 

 
809 I. Swenson They are from the Oregon State Bar and on their website but they have been 

notoriously difficult to find.  Now it is much better.  They are now in a place 
where people can find them under “performance standards.” 

 
816 Chair McCrea I am assuming that is something that we are encouraging juvenile practitioners 

to do. 
 
817 I. Swenson Yes. 
 
817 Chair McCrea What you provided us concerning your letter to Bill Taylor concerning Senate 

Bill 411 is extremely helpful in terms of practices and the issues as you have 
outlined them.  Then I guess coming back full circle, my question becomes do 
you have a recommendation for the Commission as to what we may want to do 
with JJC?  I know that Mr. Mueller is prepared to answer any questions we have 
by phone at noon.  He has set out at pages three and four of his response to the 
draft report, a number of things that JJC wants to do in terms of trying to 
implement and facilitate even better representation, and those all look fine, but 
the question of the caseload is still at least, for me, a concern. 

 
841 I. Swenson Well, Madam Chair, I think the Commission has a number of options.  We have 

a current contract in place and frankly I really appreciate their willingness to 
make some changes at this stage including adding Mr. Kochlas back to the 
contract and taking some other steps to maximize the availability of lawyers.  
One other thing I have spoken with them about is it may not just be a matter of 
adding more lawyers.  Kathryn and I were talking about them and other 
providers and thinking that if you can add staff sometimes they can do a lot of 
the necessary client contact if they are well trained, can do a lot of the DHS 
contact, those kinds of things, and we do have providers who have added 
paralegal FTEs to their contract.  They are less expensive.  They can be very 
effective.  Some of them can be shared even in a consortium setting.  Others 
can’t.  We had suggested that they contact Klamath Defenders, for example, 



because they have a contract with a former DHS worker who does all the child 
visits, the visits with very young children, who is very skilled in observing the 
child’s circumstances.  They also use this person to evaluate information in DHS 
files.  There are different approaches that can be taken and I do believe that they 
are examining some of those things.   

 
  Although the numbers are extreme here, this is but one example of a situation 

that prevails more broadly than that.  Our group of four legislators is still 
interested in pursuing this issue although they have determined that probably, 
since our package failed last time, that they would prefer a pilot approach.  We 
are working with them on identifying some potential pilot sites for a bill that 
they would prepare and sponsor.  But in June at the next meeting of the PDSC 
you will be looking at, among other things, potential policy option packages for 
our budget for the 2009-11 biennium and one of those policy packages could be 
for enhanced representation in juvenile dependency cases, a specific legislative 
appropriation.  Twenty-three million was the number that best described what 
we thought was needed …… [end of tape] 
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037 I. Swenson …. of significant interest to them, much more so than the quality of 

representation in criminal defense cases.  We could be looking at additional 
funding.  There are training efforts under way because to some extent it really is 
a training issue and the philosophy that has prevailed is changing.  The 
amendments to the performance standards attest to that, so that is another forum 
in which we can make some of these changes.  But this Commission may want 
to direct OPDS to study caseloads, to look at dependency cases separately if we 
can do that and make some recommendations.  Maybe we can’t.  Maybe it is 
going to be apples and oranges across the state and there really are no firm 
limits, but maybe we could propose a set of criteria for analyzing caseloads, 
looking specifically at the percentage of new cases, what areas of representation 
are suffering the most, those kinds of things.  I certainly wouldn’t expect you to 
make any long-term decisions today about that and we can come back with 
additional information for you if the Commission is inclined to look at either 
setting some limit or a series of guidelines for caseloads in this area in 
particular.  We don’t hear quite the same concerns in criminal cases.  Obviously 
all public defenders are overworked and our statewide survey certainly supports 
that, but I think it is more extreme in the juvenile area.  We would like to 
continue working with Jackson Juvenile to look specifically at what they are 
doing.  They sent half of their members to the last juvenile CLE conference 
sponsored by the Criminal Defense Lawyers in April.  They often attend training 
sessions so they are familiar with the expectations. 

 
067 Chair McCrea Well, I think we have identified the issues and we are well aware of them and 

we can try to move forward. 
 
070 I. Swenson Any other thoughts from other contractors? 
 
070 Chair McCrea Thoughts from any other Commissioners?  I will note that Commission Lazenby 

slipped in quite a while ago and has been present. 
 
070 C. Lazenby And quiet. 
 
070 Chair McCrea That goes without saying because you haven’t been on the record yet.  Any 

comments? 
 



072 J. Potter Ingrid, do you have any sense at all of how long an average dependency case 
goes on or how long an average delinquency case goes on?  I ask that because in 
one of the models for case counting is adding 70 cases, or adding 80 new cases a 
year, if the cases go on for more than a year and the cumulative effect is 
significantly more than the 70 or 80… 

 
078 I. Swenson I doubt that we have a number.  We could tell you a percentage of reviews 

which tells you what percentage of cases remain in the system, but some of 
those are multiple reviews in the same case.  Some counties have reviews every 
30 days, others have them every 90, others every six months, so that varies 
dramatically.  It is not just the absolute number.   Commissioner Welch, did you 
ever find an average in Multnomah County? 

 
085 Hon. Elizabeth  
 Welch I wouldn’t be able to pull anything out.  It is certainly different.  There are 

numbers and I am just trying to think of what the source was about the number 
of cases.  How long it takes to set to resolve cases?  Within 90 days – not 
resolve but litigate and actually close cases.  There are a lot of dependency cases 
that get closed in some counties because their screening isn’t as good as it is in 
other counties.  In other words, in Portland, I think the screening is pretty good 
so most of the cases that come in the door are serious - over generalized but to 
make my point.  Then there are cases that come in and wash out – something 
that I read for today, I think it might have been in one of the eastern Oregon 
counties said that a lot of them are resolved at shelter.  That doesn’t happen very 
much in the metropolitan area.  I think that Tim’s operation would probably 
have some data that could be useful. 

 
100 J. Hennings Ingrid, I was just reviewing the review hearings in our office the other day, ones 

that were set over the last four months, and we number them sequentially so 
they are a “J” with a number after them.  In the last four months there were 
probably 40 cases set in two counties, Washington and Multnomah County and 
the number was in the high teens.  That is how many review hearings there are.  
We also have the date because it is the original number.  That includes the year 
and some of those cases go back to the ‘90s.  They don’t close.  Some cases do 
close and get settled, but if there is an ongoing problem as a general rule they 
don’t close.  They are not bad enough that they are automatically pushed toward 
a termination, but they still are reviewing those cases. 

 
112 I. Swenson It will be interesting to see Jim’s numbers and I am familiar with the Judicial 

Department’s data.  It may not answer John’s question but I will see what I can 
find. 

 
118 J. Potter Well, anecdotally you certainly hear from lots of lawyers that we have these 

juvenile cases forever.  It is not forever, but it is a long time. 
 
120 I. Swenson As Commissioner Welch was saying because of this new, not new, its been here 

20 years now, because of the requirements of the federal Adoption and Safe 
Families Act you have to be moving along and cases that could go on 
indefinitely in the past can no longer do that.  Essentially you are supposed to 
resolve a case within a year.  That is probably rare but it pushes the system to try 
to do that and some of them are resolved in that period.   I will try to get you 
some more information. 

 
127 Hon. Elizabeth  
 Welch On a slightly more humorous note, I wondered when you were talking about 

your discussions with DHS regarding the lawyers, my experience, having done a 



lot of training of caseworkers over my career, is that what they are looking for 
and what you are looking for bear very little connection to each other.  Their 
idea of a good lawyer is somebody who doesn’t make trouble and doesn’t get in 
the way.  That is a generalization and therefore isn’t true all the time, but I 
would be cautious, personally.   I go to do the training and people will say, 
“How do those lawyers take those stupid positions on behalf of their client?”  I 
have to give them the primer on what a lawyer’s job is.  The lawyer’s job is to 
represent their client and that is something that even people who know better 
don’t necessarily accept when they are on the receiving end of it. 

 
141 I. Swenson It is true and, frankly, we do the same with DAs and judges.  We understand that 

they come at it from a different perspective, but that makes it all the more 
striking when DHS says they are not advocating strongly enough for their 
clients. 

 
146 Chair McCrea Okay.  Other comments or questions for Ingrid?  Thank you.   We will take a 

10-minute break and come back. 
 
  [Break] 
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JACKSON JUVENILE CONSORTIUM (JJC) 
RESPONSE TO DRAFT REPORT 

 
Unfortunately, all members of JJC are scheduled to be in Juvenile Court on 

 
Thursday, May 8, 2008, at the time this is scheduled for hearing.  Thursday is our  
 
primary date for juvenile court dependency matters.  Rest assured that a representative  
 
of our group not being there in person is in no way intended to reflect an attitude that  
 
we do not believe this is important. 
 

In recent months, JJC has been reexamining its structure and membership.  We  
 
believe that continuity of representation for individual clients is vital in the juvenile court  
 
process, both in dependency and delinquency cases.  The stability of our membership  
 
has enabled us to provide that continuity of representation.  In order to ensure quality of  
 
representation, our members have attended CLEs presented by the Oregon State Bar  
 
and OCDLA.  We intend to implement standards within our organization including  
 
establishing minimum objective standards to comply with certain recommendations  
 
established by the ABA and/or Oregon State Bar and we intend to establish an internal  
 
review process to monitor compliance of the individual attorneys with those standards.   
 
In the event new members are added in the future, we will have a mentoring process to  
 
allow any new members to become familiar with the proceedings in our Juvenile Court.   
 

The OPDS draft report erroneously indicates review hearings, permanency  
 
hearings, and trials occur on Tuesday through Friday.  In fact, the vast majority of those 
 
take place Wednesday at 1:30 p.m. and Thursday at 9:00 a.m. and 1:30 p.m.  Judge 
 
Orf generally is not available on Fridays due to her civil docket.  Recently, the court did  
 
add a short docket on Mondays at 1:30 p.m. to handle a small number of permanency  
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and/or review hearings.   
 

The OPDS draft report concerning JJC is not completely accurate.  During 2007,  
 
five attorneys (not four) handled the Acases@ set forth in the table found in the report.   
 
Although he was generally not taking new clients from the juvenile appointments in  
 
2007, Charles Kochlacs continued to handled review hearings for existing clients he  
 
had previously been appointed to represent.  Footnote 21 to the report describes the 
 
Acases@.  These are not individual clients.  Mr. Kochlacs stopped taking new  
 
appointments in February 2006.  Nevertheless, in 2007, he had 245 Acases@ as that  
 
term in defined by OPDS.  The table is also inaccurate in that it fails to include Mr. 
 
Kochlacs in the FTE figure. 
 

The section in the report relating to caseloads is significant.  JJC acknowledges  
 
a heavy caseload.  However, it believes the numbers set forth in the table found in the  
 
report can be easily misinterpreted.  Of the 2, 298 Acases@ attributed to JJC, only 375  
 
represented new clients on dependency cases (JDEC + JDEP).  Of that total, 348 were  
 
handled by the four attorneys who were receiving new appointments in 2007, an  
 
average of 87 per attorney.  The number of new dependency petitions has declined  
 
significantly in recent years, as follows: 

 
2004   408 dependency petitions 

 
2005   471 dependency petitions 

 
2006   416 dependency petitions 

 
2007   321 dependency petitions 

 
These figures were provided to JJC by the Jackson County Trial Court Administrator.   
 

It is important to note that SOPD did not become involved in the Juvenile Court  
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process until 2006.  This means that all dependency appointments, both for parents  
 
and children, in 2004 and 2005 went to JJC.  Of the 2,298 Acases@ attributed to JJC in  
 
2007, 1,592 represented permanency hearings, review hearings, CRBs and other post  
 
dispositional matters relating to dependency cases for clients we were already  
 
representing.  With the decline in the number of new dependency petitions, it appears  
 
quite likely that the number of overall Acases@ is likely to decline, contrary to the  
 
passage found in the report that states Acourt officials believe that the number of  
 
juvenile dependency matters will continue to increase@ (Footnote 19).   
 

JJC also takes issue with the position that scheduling of trials has been difficult 
 
for sometime and that this difficulty is somehow related to the number of attorneys in 
 
our group.  Compliance statistics obtained from the Trial Court Administrator indicate 
 
that Jackson County has one of the highest, if not the highest, compliance rates for 
 
reaching jurisdiction within thirty days of filing a dependency petition, for any county in 
 
this state the size of Jackson County or larger.   
 

The actual quality of work of the individual attorneys does not appear to be a 
 
significant issue.  Rarely do clients seek a change of counsel.  There have been no bar 
 
complaints regarding the performance of any of our attorneys, to the best of our 
 
knowledge.  Additionally, there have been no referrals from OPDS regarding 
 
complaints.  In fact, the harshest criticisms of JJC seem to be coming from someone 
 
who apparently has an interest in competing against us at the time of the next contract.   
 

Notwithstanding the foregoing, JJC recognizes the need for improvement and is 
 
committed to moving forward as follows: 
 

1. Closely monitoring the number of new appointments that are received  
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and, if necessary, adding an additional attorney or attorneys in the future.  
As a reminder, Charles Kochlacs has again started taking new 
appointments as of February 1, 2008 and we now have five attorneys 
receiving new cases.  In addition, we have a sixth attorney available in the 
event of conflicts. 

 
 

2. We intend to amend our operating agreement to implement objective  
standards that must be met by all members and will follow through to 
monitor compliance.  

 
3. We will hold monthly consortium meetings to include training, review of 

any performance issues of individual attorneys, review of recent appellant 
cases and statutory changes, and any additional business relevant to the 
Juvenile Court. 

 
4. The desire of having JJC attorneys participate in more Family Decision 

Meetings will need to be addressed at the time of the next contract 
renewal.  If this is to occur, it will require cooperation and coordination 
between the Department of Human Services and the courts to make 
scheduling possible. 
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      OPDS’s Draft Report to the Public Defense Services Commission 
Report on Service Delivery in Judicial District No. 14 – Josephine County 

(April 2008) 
 
 

Introduction 
 
Since developing its first Strategic Plan in December 2003, the Public Defense 
Services Commission (PDSC) has focused on strategies to accomplish its 
mission to deliver quality, cost-efficient public defense services in Oregon.  
Recognizing that increasing the quality of legal services also increases their cost-
efficiency by reducing risks of error and the delay and expense associated with 
remedying errors, the Commission has developed strategies designed to improve 
the quality of public defense services and the systems across the state for 
delivering those services. 
 
Foremost among those strategies is PDSC’s service delivery planning process, 
which is designed to evaluate and improve the operation of local public defense 
delivery systems.  During 2004 to 2007, the Commission completed 
investigations of the local public defense systems in Benton, Clatsop, Coos, 
Curry, Lane, Lincoln, Linn, Multnomah, Marion, Klamath, Washington, Yamhill, 
Hood River, Wasco, Wheeler, Gilliam and Sherman Counties.  It also developed 
Service Delivery Plans in each of those counties to improve the operation of their 
public defense systems and the quality of the legal services provided by those 
systems.   
 
This report includes the results of the Office of Public Defense Services’ (OPDS) 
preliminary investigation into the conditions of the public defense systems in 
Josephine County and a summary of the testimony presented to PDSC at its 
April 10, 2008 meeting in Medford.  The final report will include a service delivery 
plan for this county. 
 

PDSC’s Service Delivery Planning Process 
 
There are four steps to PDSC’s service delivery planning process.  First, the 
Commission has identified regions in the state for the purposes of reviewing local 
public defense delivery systems and services, and addressing significant issues 
of quality and cost-efficiency in those systems and services.   
 
Second, starting with preliminary investigations by OPDS and the preliminary 
draft of a report such as this, the Commission reviews the condition and 
operation of local public defense delivery systems and services in each county or 
region by holding one or more public meetings in that region to provide 
opportunities for interested parties to present their perspectives and concerns to 
the Commission. 
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Third, after considering OPDS’s preliminary draft report and public comments 
during the Commission's meetings in a county or region, PDSC develops a 
“service delivery plan,” which is set forth in the final version of OPDS’s report.  
That plan may confirm the quality and cost-efficiency of the public defense 
delivery system and services in that region or propose changes to improve the 
delivery of the region’s public defense services.  In either event, the 
Commission’s service delivery plans (a) take into account the local conditions, 
practices and resources unique to the region, (b) outline the structure and 
objectives of the region’s delivery system and the roles and responsibilities of 
public defense contractors in the region, and (c) when appropriate, propose 
revisions in the terms and conditions of the region’s public defense contracts.   
 
Finally, under the direction of PDSC, contractors subject to the Commission's 
service delivery plans are urged to implement the strategies or changes 
proposed in the plans.  Periodically, these contractors report back to PDSC on 
their progress in implementing the Commission's plans and in establishing other 
best practices in public defense management. 
 
Any service delivery plan that PDSC develops will not be the last word on a local 
service delivery system, or on the quality and cost-efficiency of the county’s 
public defense services.  The limitations of PDSC’s budget, the existing 
personnel, level of resources and unique conditions in each county, the current 
contractual relationships between PDSC and its contractors, and the wisdom of 
not trying to do everything at once, place constraints on the Commission’s initial 
planning process in any region.  PDSC’s service delivery planning process is an 
ongoing one, calling for the Commission to return to each region of the state over 
time in order to develop new service delivery plans or revise old ones.  The 
Commission may also return to some counties in the state on an expedited basis 
in order to address pressing problems in those counties. 

 
Background and Context to the Service Delivery Planning Process 

 
The 2001 legislation establishing PDSC was based upon an approach to public 
defense management, widely supported by the state’s judges and public defense 
attorneys, which separates Oregon’s public defense function from the state’s 
judicial function.  Considered by most commentators and authorities across the 
country as a “best practice,” this approach avoids the inherent conflict in roles 
when judges serve as neutral arbiters of legal disputes and also select and 
evaluate the advocates in those disputes.  As a result, while judges remain 
responsible for appointing attorneys to represent eligible clients, the Commission 
is now responsible for the provision of competent public defense attorneys.   
 
PDSC is committed to undertaking strategies and initiatives to ensure the 
competency of those attorneys.  In the Commission’s view, however, ensuring 
the minimum competency of public defense attorneys is not enough.  As stated in 
its mission statement, PDSC is also dedicated to ensuring the delivery of quality 
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public defense services in the most cost-efficient manner possible.  The 
Commission has undertaken a range of strategies to accomplish this mission. 
 
Service delivery planning is one of the most important strategies PDSC has 
undertaken to promote quality and cost-efficiency in the delivery of public 
defense services.  However, it is not the only one.   
 
In December 2003, the Commission directed OPDS to form a Contractor 
Advisory Group, made up of experienced public defense contractors from across 
the state.  That group advises OPDS on the development of standards and 
methods to ensure the quality and cost-efficiency of the services and operations 
of public defense contractors, including the establishment of a peer review 
process and technical assistance projects for contractors and new standards to 
qualify individual attorneys across the state to provide public defense services. 
 
OPDS has also formed a Quality Assurance Task Force of contractors to develop 
an evaluation or assessment process for all public defense contractors.  
Beginning with the largest contractors in the state, this process is aimed at 
improving the internal operations and management practices of those offices and 
the quality of the legal services they provide.  In 2004, site teams of volunteer 
public defense managers and lawyers have visited the largest contractors in 
Deschutes, Clackamas and Washington Counties and prepared reports 
assessing the quality of their operations and services and recommending 
changes and improvements.  In 2005, the site teams visited contractors in 
Douglas, Jackson, Multnomah and Umatilla Counties.  In 2006, teams visited all 
of the juvenile contractors in Multnomah and Lane Counties and criminal and 
juvenile contractors in Linn and Lincoln Counties.  In 2007 site teams have 
visited the sole juvenile contractor in Clackamas County, the largest contract 
office in the state in Multnomah County and the sole juvenile and criminal 
providers in Benton County and Columbia County.   
 
In accordance with its Strategic Plan, PDSC has also developed a systematic 
process to address complaints about the behavior and performance of public 
defense contractors and individual attorneys.   
 
Numerous Oregon State Bar task forces on public defense have highlighted the 
unacceptable variations in the quality of public defense services in juvenile cases 
across the state.  Therefore, PDSC undertook a statewide initiative to improve 
juvenile law practice in collaboration with the state courts, including a new 
Juvenile Law Training Academy for public defense lawyers.  In 2006, the 
Commission devoted two of its meetings to investigating the condition of juvenile 
law practice across the state and to develop a statewide Service Delivery Plan 
for juvenile law representation. 
 
In 2007 PDSC undertook to review the delivery of public defense services in 
death penalty cases.  A final plan for providing services in those cases was 
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approved by the Commission in June of 2007. 
 
In February of 2008 the Commission began a review of the delivery of public 
defense services in post-conviction relief cases.  That review it ongoing. 
 
The Commission is also concerned about the “graying” of the public defense bar 
in Oregon and the potential shortage of new attorneys to replace retiring 
attorneys in the years ahead.  More and more lawyers are spending their entire 
careers in public defense law practice and many are now approaching 
retirement.  In most areas of the state, no formal process or strategy is in place to 
ensure that new attorneys will be available to replace retiring attorneys.  The 
Commission has also found that the impact of such shortages is greatest in less 
populous areas of the state, where fewer lawyers reside and practice, but where 
the demands for public safety and functional justice systems with the requisite 
supply of criminal defense and juvenile attorneys are as pressing as in urban 
areas of the state.  As a result, PDSC is exploring ways to attract and train 
younger lawyers in public defense practice across the state. 
 
“Structure” versus “performance” in the delivery of public defense services.  
Distinguishing between structure and performance in the delivery of public 
defense services is important in determining the appropriate roles for PDSC and 
OPDS in the Commission’s service delivery planning process. That process is 
aimed primarily at reviewing and improving the “structure” for delivering public 
defense services in Oregon by selecting the most effective kinds and 
combinations of organizations to provide those services.  Experienced public 
defense managers and practitioners, as well as research into “best practices,” 
recognize that careful attention to the structure of service delivery systems 
contributes significantly to the ultimate quality and effectiveness of public defense 
services.1  A public agency like PDSC, whose volunteer members are chosen for 
their variety and depth of experience and judgment, is best able to address 
systemic, overarching policy issues such as the appropriate structure for public 
defense delivery systems in Oregon.   
 
Most of PDSC’s other strategies to promote quality and cost-efficiency in the 
delivery of public defense services described above focus on the “performance” 
of public defense contractors and attorneys in the course of delivering their 
services.  Performance issues will also arise from time to time in the course of 
the Commission’s service delivery planning process.  These issues usually 
involve individual lawyers and contractors and present specific operational and 
management problems that need to be addressed on an ongoing basis, as 
opposed to the broad policy issues that can be more effectively addressed 

                                            
1 Debates over the relative effectiveness of the structure of public defender offices versus the 
structure of private appointment processes have persisted in this country for decades.  See, e.g., 
Spangenberg and Beeman, “Indigent Defense Systems in the United States,” 58 Law and 
Contemporary Problems 31-49 (1995). 
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through the Commission’s deliberative processes.  OPDS, with advice and 
assistance from its Contractor Advisory Group and others, is usually in the best 
position to address performance issues.   
 
In light of the distinction between structure and performance in the delivery of 
public defense services and the relative capacities of PDSC and OPDS to 
address these issues, this report will generally recommend that, in the course of 
this service delivery planning process, PDSC should reserve to itself the 
responsibility of addressing structural issues with policy implications and assign 
to OPDS the tasks of addressing performance issues with operational 
implications. 
 
Organizations currently operating within the structure of Oregon’s public defense 
delivery systems.  The choice of organizations to deliver public defense services 
most effectively has been the subject of a decades-old debate between the 
advocates for “public” defenders and the advocates for “private” defenders.  
PDSC has repeatedly declared its lack of interest in joining this debate.  Instead, 
the Commission intends to concentrate on a search for the most effective kinds 
and combinations of organizations in each region of the state from among those 
types of organizations that have already been established and tested over 
decades in Oregon. 
 
The Commission also has no interest in developing a one-size-fits-all model or 
template for organizing the delivery of public defense services in the state.  The 
Commission recognizes that the local organizations currently delivering services 
in Oregon’s counties have emerged out of a unique set of local conditions, 
resources, policies and practices, and that a viable balance has frequently been 
achieved among the available options for delivering public defense services. 
 
On the other hand, PDSC is responsible for the wise expenditure of taxpayer 
dollars available for public defense services in Oregon.  Accordingly, the 
Commission believes that it must engage in meaningful planning, rather than 
simply issuing requests for proposals (RFPs) and responding to those proposals.  
As the largest purchaser and administrator of legal services in the state, the 
Commission is committed to ensuring that both PDSC and the state’s taxpayers 
are getting quality legal services at a fair price.  Therefore, the Commission does 
not see its role as simply continuing to invest public funds in whatever local 
public defense delivery system happens to exist in a region but, instead, to seek 
the most cost-efficient means to provide quality services in each region of the 
state. 
 
PDSC intends, first, to review the service delivery system in each county and 
develop service delivery plans with local conditions, resources and practices in 
mind.  Second, in conducting reviews and developing plans that might change a 
local delivery system, the Commission is prepared to recognize the efficacy of 
the local organizations that have previously emerged to deliver public defense 
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services in a county and leave that county’s organizational structure unchanged.  
Third, PDSC understands that the quality and cost-efficiency of public defense 
services depends primarily on the skills and commitment of the attorneys and 
staff who deliver those services, no matter what the size and shape of their 
organizations.  The organizations that currently deliver public defense services in 
Oregon include: (a) not-for-profit public defender offices, (b) consortia of 
individual lawyers or law firms, (c) law firms that are not part of a consortium, (d) 
individual attorneys under contract, (e) individual attorneys on court-appointment 
lists and (f) some combination of the above.  Finally, in the event PDSC 
concludes that a change in the structure of a county’s or region’s delivery system 
is called for, it will weigh the advantages and disadvantages and the strengths 
and weaknesses of each of the foregoing organizations in the course of 
considering any changes. 
 
The following discussion outlines the prominent features of each type of public 
defense organization in Oregon, along with some of their relative advantages and 
disadvantages.  This discussion is by no means exhaustive.  It is intended to 
highlight the kinds of considerations the Commission is likely to make in 
reviewing the structure of any local service delivery system.   
 
Over the past two decades, Oregon has increasingly delivered public defense 
services through a state-funded and state-administered contracting system.  As a 
result, most of the state’s public defense attorneys and the offices in which they 
work operate under contracts with PDSC and have organized themselves in the 
following ways: 
 

1. Not-for-profit public defender offices.  Not-for-profit public defender offices 
operate in eleven counties of the state and provide approximately 35 
percent of the state’s public defense services.  These offices share many 
of the attributes one normally thinks of as a government-run “public 
defender office,” most notably, an employment relationship between the 
attorneys and the office.2  Attorneys in the not-for-profit public defender 
offices are full-time specialists in public defense law, who are restricted to 
practicing in this specialty to the exclusion of any other type of law 
practice.  Although these offices are not government agencies staffed by 
public employees, they are organized as non-profit corporations overseen 
by boards of directors with representatives of the community and 
managed by administrators who serve at the pleasure of their boards. 

 
While some of Oregon’s public defender offices operate in the most 
populous counties of the state, others are located in less populated 
regions.  In either case, PDSC expects the administrator or executive 
director of these offices to manage their operations and personnel in a 
professional manner, administer specialized internal training and 
supervision programs for attorneys and staff, and ensure the delivery of 

                                            
2 Spangenberg and Beeman, supra note 2, at 36. 
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effective legal representation, including representation in specialized 
justice programs such as Drug Courts and Early Disposition Programs.  
As a result of the Commission’s expectations, as well as the fact that they 
usually handle the largest caseloads in their counties, public defender 
offices tend to have more office “infrastructure” than other public defense 
organizations, including paralegals, investigators, automated office 
systems and formal personnel, recruitment and management processes. 

 
Because of the professional management structure and staff in most 
public defender offices, PDSC looks to the administrators of these offices, 
in particular, to advise and assist the Commission and OPDS.  Boards of 
directors of public defender offices, with management responsibilities and 
fiduciary duties required by Oregon law, also offer PDSC an effective 
means to (a) communicate with local communities, (b) enhance the 
Commission’s policy development and administrative processes through 
the expertise on the boards and (c) ensure the professional quality and 
cost-efficiency of the services provided by their offices. 

 
Due to the frequency of cases in which public defender offices have 
conflicts of interest due primarily to cases involving multiple defendants or 
former clients, no county can operate with a public defender office alone.3  
As a result, PDSC expects public defender offices to share their 
management and law practice expertise and appropriate internal 
resources, like training and office management systems, with other 
contractors in their counties. 

 
2. Consortia.  A “consortium” refers to a group of attorneys or law firms 

formed for the purposes of submitting a proposal to OPDS in response to 
PDSC’s RFP and collectively handling a public defense caseload specified 
by PDSC.  The size of consortia in the state varies from a few lawyers or 
law firms to 50 or more members.  The organizational structure of 
consortia also varies.  Some are relatively unstructured groups of 
professional peers who seek the advantages of back-up and coverage of 
cases associated with a group practice, without the disadvantages of 
interdependencies and conflicts of interest associated with membership in 
a law firm.  Others, usually larger consortia, are more structured 
organizations with (a) objective entrance requirements for members, (b) a 
formal administrator who manages the business operations of the 
consortium and oversees the performance of its lawyers and legal 
programs, (c) internal training and quality assurance programs, and (d) 
plans for “succession” in the event that some of the consortium’s lawyers 
retire or change law practices, such as probationary membership and 
apprenticeship programs for new attorneys. 

 
Consortia offer the advantage of access to experienced attorneys, who 

                                            
3 Id. 
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prefer the independence and flexibility associated with practicing law in a 
consortium and who still wish to continue practicing law under contract 
with PDSC.  Many of these attorneys received their training and gained 
their experience in public defender or district attorney offices and larger 
law firms, but in which they no longer wish to practice law. 

 
In addition to the access to experienced public defense lawyers they offer, 
consortia offer several administrative advantages to PDSC.  If the 
consortium is reasonably well-organized and managed, PDSC has fewer 
contractors or attorneys to deal with and, therefore, OPDS can more 
efficiently administer the many tasks associated with negotiating and 
administering contracts.  Furthermore, because a consortium is not 
considered a law firm for the purpose of determining conflicts of interest 
under the State Bar’s “firm unit” rule, conflict cases can be cost-efficiently 
distributed internally among consortium members by the consortium’s 
administrator.  Otherwise, OPDS is required to conduct a search for 
individual attorneys to handle such cases and, frequently, to pay both the 
original attorney with the conflict and the subsequent attorney for 
duplicative work on the same case.  Finally, if a consortium has a board of 
directors, particularly with members who possess the same degree of 
independence and expertise as directors of not-for-profit public defenders, 
then PDSC can benefit from the same opportunities to communicate with 
local communities and gain access to additional management expertise. 

 
Some consortia are made up of law firms, as well as individual attorneys.  
Participation of law firms in a consortium may make it more difficult for the 
consortium’s administrator to manage and OPDS to monitor the 
assignment and handling of individual cases and the performance of 
lawyers in the consortium.  These potential difficulties stem from the fact 
that internal assignments of a law firm’s portion of the consortium’s 
workload among attorneys in a law firm may not be evident to the 
consortium’s administrator and OPDS or within their ability to track and 
influence.   

 
Finally, to the extent that a consortium lacks an internal management 
structure or programs to monitor and support the performance of its 
attorneys, PDSC must depend upon other methods to ensure the quality 
and cost-efficiency of the legal services the consortium delivers.  These 
methods would include (i) external training programs, (ii) professional 
standards, (iii) support and disciplinary programs of the State Bar and (iv) 
a special qualification process to receive court appointments. 

 
3. Law firms.  Law firms also handle public defense caseloads across the 

state directly under contract with PDSC.  In contrast to public defender 
offices and consortia, PDSC may be foreclosed from influencing the 
internal structure and organization of a law firm, since firms are usually 
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well-established, ongoing operations at the time they submit their 
proposals in response to RFPs.  Furthermore, law firms generally lack 
features of accountability like a board of directors or the more arms-length 
relationships that exist among independent consortium members.  Thus, 
PDSC may have to rely on its assessment of the skills and experience of 
individual law firm members to ensure the delivery of quality, cost-efficient 
legal services, along with the external methods of training, standards and 
certification outlined above.   

 
The foregoing observations are not meant to suggest that law firms cannot 
provide quality, cost-efficient public defense services under contract with 
PDSC.  Those observations simply suggest that PDSC may have less 
influence on the organization and structure of this type of contractor and, 
therefore, on the quality and cost-efficiency of its services in comparison 
with public defender offices or well-organized consortia.   

 
Finally, due to the Oregon State Bar’s “firm unit” rule, when one attorney in 
a law firm has a conflict of interest, all of the attorneys in that firm have a 
conflict.  Thus, unlike consortia, law firms offer no administrative 
efficiencies to OPDS in handling conflicts of interest. 

 
4. Individual attorneys under contract.  Individual attorneys provide a variety 

of public defense services under contract with PDSC, including in 
specialty areas of practice like the defense in aggravated murder cases 
and in geographic areas of the state with a limited supply of qualified 
attorneys.  In light of PDSC’s ability to select and evaluate individual 
attorneys and the one-on-one relationship and direct lines of 
communications inherent in such an arrangement, the Commission can 
ensure meaningful administrative oversight, training and quality control 
through contracts with individual attorneys.  Those advantages obviously 
diminish as the number of attorneys under contract with PDSC and the 
associated administrative burdens on OPDS increase. 

 
This type of contractor offers an important though limited capacity to 
handle certain kinds of public defense caseloads or deliver services in 
particular areas of the state.  It offers none of the administrative 
advantages of economies of scale, centralized administration or ability to 
handle conflicts of interest associated with other types of organizations. 

 
5. Individual attorneys on court-appointment lists.  Individual court-appointed 

attorneys offer PDSC perhaps the greatest administrative flexibility to 
cover cases on an emergency basis, or as “overflow” from other types of 
providers.  This organizational structure does not involve a contractual 
relationship between the attorneys and PDSC.  Therefore, the only 
meaningful assurance of quality and cost-efficiency, albeit a potentially 
significant one, is a rigorous, carefully administered qualification process 
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for court appointments to verify attorneys’ eligibility for such appointments, 
including requirements for relevant training and experience. 

 
 

OPDS’s Preliminary Investigation in Judicial District 14 –  Josephine 
County 

 
The primary objectives of OPDS’s investigations of local public defense delivery 
systems throughout the state are to (1) provide PDSC with an assessment of the 
strengths and weaknesses of those systems for the purpose of assisting the 
Commission in its determination of the need to change a system’s structure or 
operation and (2) identify the kinds of changes that may be needed and the 
challenges the Commission might confront in implementing those changes.  
PDSC’s assessment of the strengths and weaknesses of a local public defense 
system begins with a review of an OPDS report like this. 
 
PDSC’s investigations of local delivery systems in counties or judicial districts 
across the state serve two other important functions.  First, they provide useful 
information to public officials and other stakeholders in a local justice system 
about the condition and effectiveness of that system.  The Commission has 
discovered that “holding a mirror up” to local justice systems for all the 
community to see can, without any further action by the Commission, create 
momentum for local reassessments and improvements.  Second, the history, 
past practices and rumors in local justice systems can distort perceptions of 
current realities.  PDSC’s investigations of public defense delivery systems can 
correct some of these local misperceptions. 
 
On February 20 Commissioner John Potter, OPDS public defense analyst Billy 
Strehlow and Executive Director Ingrid Swenson visited with stakeholders in 
Josephine County.  In addition to meeting with PDSC’s contractors in the district, 
they also talked with judges, the trial court administrator, the District Attorney, 
juvenile department staff, representatives of the Citizen Review Board, the 
Department of Human Services and the Court Appointed Special Advocates.  
Written responses to questionnaires were also received from the two contractors 
in the district.  Copies of these responses are attached as Exhibits A and B. 
 
The preliminary draft of this report is intended to provide a framework to guide 
the Commission’s discussions about the condition of Josephine County’s public 
defense system and services, and the range of policy options available to the 
Commission – from concluding that no changes are needed in this county to 
significantly restructuring the delivery system.   
 
In the final analysis, the level of engagement and the quality of the input from all 
of the stakeholders in Judicial District 14’s justice systems could turn out to be 
the single most important factor contributing to the quality of the final version of 
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OPDS’s report to the Commission and its Service Delivery Plan for Josephine 
County. 
 
                OPDS’s Preliminary Findings in Josephine  County    
 
  
The population of Josephine County is 82,3904.  Grants Pass is the county seat 
and the largest city in the county.  Since 62.4 percent of the land in the county is 
owned by the federal government the county has relied for seventy years on 
O&C5 funds to offset the lack of local tax revenue from this land.6  When federal 
O&C funds were terminated the county lost $12 million, or more than 60% of its 
general fund dollars.  After a Criminal Justice Systems Local Option Levy failed 
in May of 2007 Congress extended O&C funding for an additional year.  Unlike 
Jackson County, which did not restore cut services when O&C funding was 
restored, Josephine County did restore public safety services.  No local option 
levy has been placed on the May, 2008 ballot and it appears unlikely that O&C 
funding will be extended again.  If additional funds are not forthcoming before 
July 1, 2008 it may again be necessary for the county to make significant cuts in 
its public safety budget.  Among the proposals that came to OPDS’s attention 
were closing the juvenile detention facility and limiting prosecution to major 
crimes. 
 
The Circuit Court 
 
There are four circuit court judges in Josephine County and a part time pro tem 
judge.   Judge Lindi Baker is the presiding judge.  Most of the judges and the trial 
court administrator are relatively new to their positions.  The court uses a central 
docketing system for scheduling all matters except for criminal arraignments.7  
 
Criminal Court Proceedings 
 
Criminal arraignments are held daily at 1:00 p.m. for both in and out-of-custody 
defendants.  In-custody arraignments are conducted by video.  An attorney from 
either the public defender’s office or the consortium is present at arraignments.  
Status hearings are scheduled for Monday three weeks after arraignment for in-
custody cases and four for out-of-custody cases.  In the past If cases were 
resolved at the status hearing they were then scheduled at a later date for 
sentencing, necessitating another appearance.  The court is now attempting to 
impose the sentence at the time of the plea.  Only complex cases are being set 
over for sentencing at a later date.  Matters that are not resolved at the status 

                                            
4 Source:  Portland State University, 12/15/07 as reported by the Association of Oregon Counties. 
5 The Oregon and California Lands Act, 43 USC 1181(f).  
6 The county’s permanent property tax rate as fixed by Measure 50 is .5867%, the lowest in the state.   
7 District Attorney Stephen Campbell credits the central docketing system with eliminating a previous 
backlog of cases. 
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hearing are either set for trial or continued.  Trials for out-of-custody matters are 
set for three to four months later.   
 
Trials are generally scheduled for Tuesdays through Thursdays.  Docket call for 
all matters scheduled for trial the following week is held on Wednesday.  Two 
judges are generally assigned to handle trials.  Multiple trials are often scheduled 
for the same time since many are settled on the day of trial.  The other two 
judges hear motions, arraignments and other matters. Status hearings and 
sentencings occur on Mondays, except for in-custody sentencings, which occur 
on Thursdays.  Although in-custody arraignments are conducted by video, in-
custody sentencings are held in a courtroom in the jail.  Jury trials may continue 
into Friday.  In addition the drug court and court trials are scheduled for Fridays.  
 
Josephine County Drug Court Program 
 
Josephine County has a well-established drug court program8 that had 
graduated 203 clients as of January 1, 2007.  The program lasts a minimum of 
one year, but graduation often does not occur until 15 to 17 months after 
enrollment.  The court recently added a new family treatment component called 
the PRO team which is directed at families with children and which provi
resources such as mentoring, parenting classes, family activities, education 
counseling to participants.  This new component is funded with a 2006 Byrne 
Grant and an Enhancement Grant from the Oregon Criminal Justice 
Commission.  Josephine County’s presiding judge serves

des 
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 as the drug court 
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ental Health Court
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M  

ls 

 in committees that will be designing 
nd overseeing the work of the new court.   

uvenile Court System

 
A mental health court is currently in the planning stage.  Judge Pat Wolke is 
overseeing planning for the court.  There is a large group of interested individua
and agencies who participate in the Oversight Committee.  Representatives of 
both public defense contractors are involved
a
 
J  
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Judge Michael Newman is the designated juvenile court judge.  Shelter hearings 
in in-custody juvenile delinquency matters and in dependency cases are held at 
11:30 every day.  Attorneys are not present for these initial hearings.  You
are detained appear with counsel within a day or two following the initial 
appearance.  Out-of-custody youth make their initial appearance on Mondays.  
“Admit or deny” hearings in dependency cases are set within 30 days after the 
shelter hearing and trials within 60 days, with a status call hearing before the tria

 
8 Although Jackson County is nearly three times the size of Josephine County and at least some Josephine 
County officials look to the Jackson County court system as a model, it was the Josephine County drug 
court which served as a model for the more recently created Jackson County drug court. 
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 within the city and are investigated by the Grants Pass Police 
epartment.   

ublic Defense Providers

 
Stephen Campbell is the District Attorney for Josephine County.  Prior to 
becoming the county’s district attorney he served as a deputy district attorney in 
both Coos and Josephine Counties for more than twenty years.  He currently ha
eight deputies but has found it difficult to retain experienced lawyers, requir
the regular training of new deputies.  One deputy district attorney recently 
resigned to accept other employment in the area.  Currently one deputy is 
assigned to the juvenile court. The office stopped filing misdemeanors in 
2007 for a period of two weeks when it appeared that funding cuts were 
imminent.  It is not clear what the staffing level will be after June 30, 2008.  
option being considered is for the City of Grants Pass to fund a prosecutor 
position in the district attorneys’ office since a high percentage of the cases 
processed arise
D
 
P  

. Josephine County Defense Lawyers, Inc. (JCDL)   
 

d 

rd 
meets often to talk about issues such as attorney performance, 

                                           

 
111

This nine member consortium handles criminal, juvenile and civil 
commitment cases. Holly Preslar is the president of the board an
the administrator of the consortium.  The consortium’s board of 
directors is comprised exclusively of member attorneys.  The boa

 
9 Court staff indicate that this scheduling system is working well.  Attorneys are very responsive to email 
communications, often responding on the weekends. 
10 OPDS was advised of friction between some CASA volunteers and some consortium attorneys.  The 
CASA volunteers may need additional training in the role of attorneys but some of the attorneys may act 
unprofessionally towards CASAs who disagree with the attorney’s position.  Attorneys don’t always return 
phone calls from CASA volunteers but CASAs are learning that it is best to leave detailed voice messages 
for attorneys rather than requests for return phone calls.   One veteran CASA indicated that most of the 
attorneys do a good job representing their clients.    
11 The consortium’s response to OPDS’s questionnaire about consortium structure and practices 
is attached as Exhibit A. 
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attorney compensation, case assignment, caseloads and continuing 
legal education.  

 
Quality assurance is dealt with both in the members’ participation 
agreement and in the bylaws of the corporation.  Attorneys agree to 
provide legal services under the agreement “with the same care as 
would be provided if the client had been able to privately retain 
Attorney.” The organization’s bylaws permit suspension or 
termination if a member’s conduct is not in the best interests of the 
corporation.   
 
The length of time that each of the members has been part of the 
consortium ranges from more than twenty years for three members 
to only two months for the most recently admitted member.   All of 
the members except one currently devote approximately 40-50% of 
their time to consortium cases.  One member handles only public 
defense cases.  Cases are distributed evenly among member 
attorneys, although the bylaws permit an attorney to deduce their 
participation under certain circumstances.  The consortium provides 
continuity of representation to clients by assigning a client’s new 
cases to the attorney who has already been appointed to represent 
the client on another matter or who has represented the client in the 
past. 
 
Consortium members meet regularly and communicate frequently 
by email.  The consortium maintains a library of CLE materials and 
state bar publications.  It provides Westlaw to all its members as 
well as access to the Oregon Sate Bar’s “BarBooks.” 
 
Consortium members participate in many committees, including the 
Bench-Bar Committee, the Juvenile Agency Committee, the Model 
Juvenile Court Committee, and the Mental Health Court Committee. 
 
Comments regarding JCDL: 
 
Comments received about the consortium from the persons 
interviewed indicated that in the past the consortium was not 
always responsive to complaints and concerns about the conduct of 
some members, reminding those who complained that each 
attorney was an independent contractor.  Recently, however, the 
consortium has had to deal with some difficult personnel issues and 
appears to have managed them successfully, if not as promptly as 
some would have liked.   
 
Some consortium attorneys were singled out as providing excellent 
representation and the group on average was said to provide good 
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quality services.  In juvenile cases, consortium attorneys were 
credited with providing very “active” representation and were said to 
be better at maintaining contact with clients than their Jackson 
County counterparts.  Although attorneys do not attend shelter 
hearings they contact clients promptly, especially in delinquency 
cases.12  The juvenile system is said to be working smoothly.  
Attorneys do particularly good work on behalf of parents and youth, 
but somewhat less good work for children in juvenile dependency 
cases.  Although they provide zealous representation for children, 
only a couple attorneys are said to meet often with their child 
clients.  Others meet with them and their foster parents only rarely.   
Indian Child Welfare Act cases arise with some frequency and a 
DHS representative observed that in a recent case the attorney did 
an excellent job of holding the agency’s “feet to the fire.” 

 
2. Southern Oregon Public Defender (SOPD) dba Josephine County 

Public Defender13 
 
SOPD is a private non-profit corporation established in Jackson 
County in 1985.  Bert Putney organized the office and continues to 
serve as its administrator.  Gary Berlant is the senior attorney and 
manager of the Josephine County office of SOPD.  The office has 
seven attorney positions and five staff positions, including 
investigators, paralegals, a polygraph operator and a drug court 
coordinator who staffs the drug court.   SOPD handles only criminal 
cases in Josephine County. 
 
SOPD has a five-member Board of Directors that reviews major 
actions by the director, makes decisions not appropriate for the 
administrator to make, and oversees the office’s functioning within 
the local criminal justice system.  The office has a written policy 
manual which is distributed to all employees and which describes 
procedures for handling personnel matters.  The office also provides 
attorneys with a manual outlining local procedures, forms and 
expectations.  Although the office manager and the administrator 
oversee the work of the entire staff, training and supervision are 
principally provided by the attorney or staff person who is assigned 
to supervise each new employee. 
 

                                            
12 One juvenile department representative said that attorneys do not challenge youths’ ability to aid and 
assist even when they have well documented cognitive deficits.  OPDS was told these youth need someone 
to fight for them.  It was also said that attorneys may not meet with their clients until the day of their court 
hearing or the day before.  It appears that lawyers for youth do provide the same kind or representation to 
juvenile clients as they do to criminal clients, however, not substituting their own judgment abiut what is in 
the youth’s best interest, which has been an issue in some jurisdictions. 
13 A copy of SOPD’s response to OPDS’s questionnaire for public defender office administrators 
is attached as Exhibit B. 
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SOPD conducts monthly in-house CLEs, sponsors CLE sessions for 
local attorneys emphasizing issues of particular significance to local 
practitioners, and sends it attorneys and staff to OCDLA and other 
CLE trainings in areas of more general interest.  SOPD uses an 
informal evaluation process for attorneys and staff that is based on 
open and regular communication and feedback.  There are plans to 
initiate a formal evaluation process in the spring of 2008.  
Underperformance is addressed by consultation, mentoring, 
establishment of timelines, and when necessary, termination.  
Excellence is most often rewarded by acknowledgment in the 
presence of co-workers. 
 
Caseloads of individual attorneys are monitored weekly and monthly. 
 
By its own policy, as well as PDSC’s SOPD requires that every in-
custody client be seen within one working day.   
 
SOPD has recently implemented a client feed-back process.  Clients 
are given a form to complete at the conclusion of the case which is 
submitted to the court and then forwarded to SOPD. 
 
SOPD received a 13.48% increase for the 2008-2009 contract 
period.  Recruitment and retention of attorneys has been a challenge 
for this office where attorney’s starting salaries have been 
significantly lower than the starting salaries of their counterparts in 
the district attorney’s office.14  Under the new contract the entry level 
salaries were increased to $45,000.  Vacancies can now be filled in 
a more reasonable time although it has been more difficult to fill 
vacancies in the Josephine County office than in the Jackson County 
office.  In the past it was not unusual for it to take two to three 
months to fill a vacancy in either office.  Mr. Putney believes that it 
was equally important to increase salaries for mid-range attorneys in 
order to increase retention of attorneys with two to four years of 
experience.  
 
Comments regarding SOPD:  Specific comments about the public 
defender office were that the senior attorneys do really good work 
and that entry level attorneys get good if they stay.  The staff person 
assigned to the drug court is rated as “fantastic” for her work in the 
court and for providing trainings to the whole legal community.  

 
 
 
 
 
                                            
14 The current starting salary in the Josephine County District Attorney’s Office is $50,004. 
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Caseloads 
 
In FYE 2006 there were a total of 4,079 public defense cases15 in Josephine 
County.  In FYE 2007 there were 4018 cases, which represented a 1.5% 
decrease.  JCDL received a total of 1,778 case credits in FYE 2007, 914 of which 
were in juvenile cases and the balance, or 864, in civil commitment, criminal or 
quasi criminal cases.  SOPD received 2,210 case credits, all for criminal or 
quasi-criminal cases.  In the 2008-2009 contract, JCDL attorneys have agreed to 
handle an average of 367 cases per FTE attorney per year.  SOPD’s seven FTE 
attorneys have contracted for a caseload of 321 cases each. 
 
        
OPDS’s Recommendations for Further Inquiry at PDSC’s April 10, 2008 
                                              Meeting in  Medford 
 
 
The public defense delivery system in Josephine County appears to be working 
well.  Although it is a small county is has an established public defender office 
which is performing the role such an office is expected to perform.  While 
recruitment and retention remain a challenge, experienced attorneys in the office 
are well regarded and provide mentoring and training to newer attorneys.  In 
addition, the county has a well-established consortium with many very 
experienced attorneys.  After encountering some significant performance issues, 
in one case due to serious illness, the consortium appears to have developed 
appropriate mechanisms for addressing such issues in the future. 
 
Although OPDS was informed by more than one interviewee that the 
relationships within the court system are, and always have been, contentious and 
adversarial, OPDS did not observe any evidence of unusually adversarial 
relationships.  The two contract offices appear to work effectively together and 
cases get resolved between the state and the defense.16  It may be that the 
adversarial relationships are more often displayed in the courtroom.  
 
The overall quality of representation appears to be very good.  There were six 
Jospehine County respondents to OPDS’s 2007 statewide survey.  In criminal 
case both contractors were rated overall as providing “very good” representation.  
Consortium attorneys were described as “always” possessing the legal 
knowledge, skill and training necessary for effective representation and SOPD 
was described as possessing such attributes “most of the time.”  Caseload levels 
were not seen as preventing adequate representation by consortium attorneys 
and were seen as only “sometimes” preventing such representation by SOPD 

                                            
15 A “case” is a unit for which OPDS awards a case credit and does not necessarily correspond to 
a case as defined by the court and other justice system agencies. 
 
16 The trial rate in Josephine County is only slightly above average for both misdemeanor and 
felony cases. 

 17



attorneys.  In juvenile cases the consortium’s representation was again rated as 
“very good” and lawyers were said to possess the legal knowledge, skill and 
training necessary for effective representation “most of the time” and for having 
adequate time, despite their caseloads, to devote appropriate time and resources 
to each of their clients “in most cases.”  A number of the specific comments 
noted that the caseloads are high and the pay low and that attorneys cannot 
afford to work in public defense. 
 
             Testimony Received at PDSC’s April 10, 2008 Meeting in Medford 
 
Bert Putney is the Administrator of Southern Oregon Public Defender, Inc.  
SOPD was founded in 1985 in Jackson County and began providing services in 
Josephine County in 1991.  Seven attorneys are currently assigned to the 
Josephine County office.  SOPD provides representation only in criminal cases in 
the county.  Mr. Putney believes that the office is able to achieve administrative 
efficiencies by providing services in more than one county.  Currently a Jackson 
County attorney is handling a murder case in Josephine County because there 
are too many murder cases for the Josephine County lawyers to handle.  There 
is a core group of three experienced attorneys in the Josephine County office.  It 
has been difficult to recruit and retain additional attorneys there. 
 
Mr. Putney said that the court system in Josephine County is antiquated, that a 
costly computer update is needed, and that the trial court administrator has not 
been given the necessary authority to put the system in order.  There has been a 
history of conflict in relationships between members of the bar in the county and 
the county’s population is generally more litigious. 
 
SOPD has an active board of directors with a very stable membership.  Mr. 
Putney keeps the board informed about developments in the office at meetings 
that occur at least quarterly. 
 
Mr. Putney has an investigator who is trained to administer polygraph 
examinations.  He would recommend that other offices consider having a staff 
polygrapher as well. 
 
Mr. Putney also recommended that the Commission consider having a single 
organization provide services in all of the southwestern counties in the state in 
order to create administrative efficiencies and improve quality.  He described 
some recent quality control issues in the Medford office and how they were 
handled and said that he solicits information from the judges about the work of 
his attorneys on a routine basis. 
 
Presiding Circuit Court Judge Lindi Baker testified that she and the other judges 
see the public defense attorneys in court regularly and their experience with both 
defender groups has been very positive.  The consortium attorneys are more 
experienced but the public defender group, although younger and less 
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experienced, brings a lot of energy and commitment into their representation.  In 
addition, the public defender office has some very experienced lawyers who act 
as mentors and leaders to help the newer attorneys.  If judges had a concern 
about an attorney they would know to whom to go to with that concern.  Holly 
Preslar would be the contact for the consortium.  She believes there is good 
communication between the parties in criminal cases.  Generally speaking the 
defense bar and the prosecution seem to work together and they are resolving 
more cases than they did in the past.  Despite the uncertainties in county 
revenue, the district attorney may not need to reduce the number of deputies this 
year.  But, in the long term, if funding issues are not resolved it could be a very 
different story.  The sheriff’s patrol might have to be discontinue and it might be 
necessary to close the jail.  Judge Baker described the Josephine County Drug 
Court, which has been operating for 13 years and is expecting to have it 230th 
graduate in the near future.  She noted that the public defender’s office had been 
a partner in the program since its inception and that a member of the public 
defender’s staff is the coordinator for the court.  The three year recidivism rate for 
graduates if 9.7 percent.  Statewide, the recidivism rate for non-drug court  
clients is 38% and for non-drug court clients in Josephine County, 47%. 
 
Dan Simcoe testified on behalf of the Josephine County Defense Lawyers, Inc.  
He said the consortium currently has nine members.  One attorney recently 
resigned and another was removed from the group.  The group is open to 
accepting new members and would like to have a total of ten to 12.  Consortium 
members, on average, devote approximately 40-50% of their practice to public 
defense cases. He explained how the consortium manages performance issues.  
There is a participation agreement that permits the consortium to suspend and 
remove members for non-compliance with expectations.  The organization has a 
board of directors comprised of consortium members but may consider adding 
outside members in the future.  Consortium members as well as attorneys with 
the public defender’s office participate in monthly bench/bar meetings.  Although 
the public defender’s office may believe it should receive a higher percentage of 
the cases, Mr. Simcoe thinks the current distribution is working well 
  
PDSC is grateful for the cooperation and hospitality extended to its staff and its 
members during its visit to Josephine County and the initial investigations made 
in preparation for that visit.  PDSC expresses its sincere appreciation to all the 
members of the Josephine County criminal and juvenile justice communities for 
their assistance in informing the commission and helping to guide the creation of 
this service delivery plan for the County. 
 
 

             A Service Delivery Plan for Josephine County 
 
[This portion of the report will be completed after the PDSC has developed its 
service delivery plan for this county.] 
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