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INTRODUCTORY NOTE 

This first volume of BOLT ORDERS contains all of the known Final Orders of 
the Commissioner of the Oregon Bureau of Labor and Industries that were is-
sued between December 13, 1973, and July 14,1980' 

Each Final Order is reported in hill text under the official title of the order. Pre-
ceding each Final Order is a synopsis, which provides immediate identification of 
the subject matter of the case and of the primary rulings contained in the order. 
In the caption of each case the charged party is referred to as the "Respondent." 
Within the body of some cases the charged party is referred to as the "Em-
ployer," the "Contractor," or the "Applicant." 

A complete table of the Final Orders in this volume begins on page v. For 
each Final Order the table shows the page at which the order begins in this 
volume. 

The Bureau of Labor and Industries Digest of Final Orders contains an outline 
of classifications for BOLA ORDERS. Case holdings and points of Wage and 
Hour and of Civil Rights law are arranged under classification numbers. The Di-
gest contains a table of the Final Orders and a subject index for the complete set 
of BOLT ORDERS volumes. 

One Final Order, In the Matter of Harold Carlson, #6-72 (1975), has been 
left out of BOLT ORDERS because no complete copy of it is known to exist. 
The case involved an alleged violation of ORS 659.033(1)(a) (1969), which 
was amended by the Oregon Legislature in 1973. The order was reversed on 
appeal. Carlson v. Bureau of Labor, 24 Or App 277, 545 P2d 620 (1976). 
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In the Matter of 
SCHOOL DISTRICT NO.1, 

Multnomah County, Oregon, 
Respondent. 

Case Number 01-71 

Final Order of the Commissioner 

N. 0. Nilsen 

Issued December 13, 1973. 

situated being represented by Albert 
Menashe, Assistant Attorney General, 
and the Respondent being repre-
sented by Mr. Mark McClanahan, of its 
attorneys, and the Tribunal having 
heard the witnesses called by the par-
ties and having considered the exhibits 
and arguments of counsel together 
with their briefs, and the tribunal being 
fully advised in the premises, does 
hereby make the following Findings of 
Fact: 

In the Matter of 	 1 BOLL 

School District No. 1 (1973) 	  1 

School District No. 1 (1976) 	  52 

School District No. 1 (1978) 	  129 

School District Union High 7J (1979) 	  163 

Schurman, Robert K. (1978) 	  69 

Sierra Tile Manufacturing, Inc. (1980) 	  291 

Southern Oregon College (1976) 	  55 
Terminal Ice and Cold Storage Company, Inc. (1978) . . . 151 

SYNOPSIS 

Where Respondents regulations 
required Complainant, a probationary 
teacher, to resign when she became 
pregnant, the Commissioner held that 
Respondent discriminated against 
Complainant because of her sex, in 
violation of ORS 659.030. Respon-
dent failed to carry its burden of proof 
that its regulations amounted to bona 
fide occupational requirements rea-
sonably necessary to the normal op- 
eration of its business. 	The 
Commissioner awarded Complainant 
attorney fees and damages for mental 
distress, and ordered Respondent to 
remedy others similarly situated. ORS 
659.030, 659.010, 659.020, 659.022, 
659.040, 659.050, 659.060. 

The above-entitled matter having 
come on regularly for hearing before a 
Tribunal appointed by the Labor Com-
missioner, composed of John R' Gus-
tafson, Assistant Commissioner of 
Labor; the hearing being held at the 
State Office Building, Portland, Ore-
gon, at 9:30 a.m., on March 30, 1971, 
and a subsequent hearing on objec-
tions to officially noticed facts having 
been held on June 13, 1972, the Com-
plainant and other persons similarly 

PROCEDURAL MATTERS 
1) The Respondent is a duly or-

ganized school district existing by vir-
tue of ORS Chapter 332 and subject to 
ORS 659.010 to 659.115, the Teacher 
Tenure Law (now Fair Dismissal Law) 
ORS 342.805 to 342.960 and ORS 
342.440 to 342.480 requiring board-
teacher consultation on terms of 
employment. 

2) That on or about November 12, 
1970, Sally Flury, a female certified 
teacher employee of the Respondent, 
filed a verified complaint with the Civil 
Rights Division of the Oregon Bureau 
of Labor against the Respondent, 
School District No. 1, stating that said 
Respondent was engaged in employ-
ment practices which were contrary to 
ORS 659.030, based on sex, and that 
the said Sally Flury was discriminated 
against by the Respondent because of 
her sex. 

3) Following the filing of her com-
plaint by Sally Flury, the allegations 
contained therein were investigated by 
the Civil Rights Division of the Oregon 
Bureau of Labor. That upon the con-
clusion of said investigation an admin-
istrative determination was made that 
there existed substantial evidence sup-
porting the allegations of the complaint 
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of discrimination. Thereafter, efforts at 
conciliation were unsuccessful. Sub-
sequently, the official files and records 
compiled by the Bureau of Labor Civil 
Rights Division in the matter of Sally 
Flury v. School District No. 1, were 
duly certified to an authorized Assistant 
Attorney General by a duly authorized 
officer of the Civil Rights Division of the 
Oregon Bureau of Labor familiar with 
the details thereof for the drafting of 
charges in preparation for a public 
hearing. 

4) That thereafter the Attorney 
General drew Specific Charges of Dis-
crimination against the Respondent 
and said charges and a Notice of 
Hearing were duly served upon the 
Respondent. That the hearing on the 
charges was scheduled for the 30th 
day of March, 1971, at the State Office 
Building, 1400 SW Fifth Avenue, Port-
land, Oregon. That at the time and 
place set for the hearing on this matter 
the Complainant, Sally Flury, was per-
sonally present. The presentation of 
testimony and exhibits on behalf of the 
charges was made by Mr. Albert 
Menashe, an Assistant Attorney Gen-
eral of the State of Oregon. The Re-
spondent was present by and through 
Mark McClanahan, of its attorneys, 
who presented testimony and docu-
ments on behalf of the Respondent. 
That on June 13, 1972, a subsequent 
hearing was held at the State Office 
Building, Portland, Oregon to hear and 
determine the objections to officially 
noticed facts not previously ruled upon 
as a matter of law. The Tribunal was 
in attendance at all times during the 
presentation of testimony, other evi-
dence and arguments of counsel. 
That said hearings were held pursuant  

to the rules of procedure adopted by 
the Labor Commissioner for the con-
duct of such hearings. That during the 
course of the hearings the Tribunal, or 
the Tribunal through the Legal Officer, 
ruled on the admissibility of evidence. 

GENERAL BACKGROUND 
FINDINGS 

1) For many years school District 
No. 1, Multnomah County, Oregon, 
has been, and still is, a school district 
subject to the Teacher Tenure Law 
(now called Fair Dismissal Law) con-
tained in ORS 342.805 to 342.960. 
The same system for evaluation of 
probationary teachers before granting 
them tenure has been followed by 
School District No. 1 for at least 25 
years. 

2) That the parties, through their 
respective counsel, have stipulated 
that the allegations in the Answer con-
tained in Paragraph VI of Respon-
dents Second Defense are true with 
the exception that there was no stipula-
tion to the word "voluntarily" contained 
on page 5, line 3 of the Answer. The 
stipulated material reads as follows: 

"Answering the allegations of 
paragraph VI respondent admits 
and alleges that its Board of Direc-
tors has adopted and since for the 
last few years has printed and cir-
culated Rules and Regulations 
bering [sic] the date of September 
9, 1968; that a copy of Chapter Six 
of said Rules and Regulations enti-
tled 'Leaves of Absence' is at-
tached hereto marked Exhibit B 
and by this reference incorporated 
herein; that except as otherwise 
provided in the Agreement with 
Portland Association of Teachers 
hereinafter 	described 	the  

provisions of said Chapter Six 
were and are in force and effect 
during all of 1970 and to and in-
cluding the present time; and that 
Section A thereof provides in part 
as follows: 

'1. Teachers on a leave of 
absence shall have their names 
listed in the position held at the 
time such leave was granted ' 

'2. A voluntary leave of ab-
sence is defined as a leave of 
absence granted upon the writ-
ten request of a teacher for a 
reason deemed adequate by 
the formal action of the Board. 
No voluntary leave of absence 
shall be granted to a probation-
ary teacher except for those en-
tering the military service under 
provisions of the Selective Serv-
ice Act. 

'3. Upon the recommenda-
tion of the office of the superin-
tendent, a voluntary leave of 
absence may be granted with-
out pay to permanent teachers 
for a period not to exceed one 
year. 

* * [Stated reasons] 

'4. (a) As soon as any per-
manent teacher becomes 
aware of her pregnancy, she 
shall request a maternity ,leave 
of absence in writing.. The ef-
fective date of the leave shall be 
determined by the Superinten-
dent, the leave may be short-
ened if such action is 
recommended by a physician. 
If a maternity leave of absence 
expires during the school year  

and no suitable position is open, 
the Superintendent may post-
pone the reassignment of a 
teacher affected until the begin-
ning of the next fall term. 

'(b) Successive leaves of ab-
sence for maternity shall not be 
granted for a greater period of 
time than four years. 

`(c) As soon as any proba-
tionary teach becomes aware of 
her pregnancy she shall submit 
her resignation. The effective 
date of the resignation shall be 
determined by the Super-
intendent' 

"Respondent further admits 
and alleges that since on or about 
May 25, 1970, it has been and 
now is a party to an Agreement 
with Portland Association of 
Teachers; that on the subject of 
maternity leaves and pursuant to 
ORS 342.460 Portland Associa-
tion of Teachers was, when said 
Agreement was made, and still is, 
the exclusive representative of all 
teachers employed by respondent, 
including the complainant Sally 
Flury; that respondent has caused 
said Agreement to be printed and 
circulated; that a copy of the Table 
of Contents and pages 1, 5 to 6, 8 
to 16, 19 to 20 and 22 is attached 
hereto marked Exhibit C and by 
this reference incorporated herein; 
and that Article 12, Section J 2a of 
said Agreement describes all 
those entitled to maternity leave as 
follows: 

'a. Maternity leave for one 
school year shall be granted to 
a tenure teacher. The leave 
may, on written request, be 
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extended for another school 
year.' 

"Respondent further admits and 
alleges that during the fall of 1970 
the complainant Sally Flury, then 
employed as a Third-year proba-
tionary teacher, notified respon-
dent that she was pregnant and 
expected a child in the latter part of 
January or early part of February, 
1971; that thereafter she re-
quested that she be granted a 
leave of absence commencing in 
the latter stages of pregnancy at a 
time to be determined by the Dis-
trict in light of her physical condi-
tion and continuing for the balance 
of the year of 1970-1971; that in 
accordance with the above-quoted 
provisions of said Rules and 
Regulations and Agreement, re-
spondent directed her to resign her 
position, such resignation to be ef-
fective as of the time her physical 
condition in the latter stages of 
pregnancy would not permit her 
continued work as a teacher, that 
respondent advised her that she 
could teach up to January 4, 1971, 
and agreed to continue her em-
ployment as long as her condition 
made such possible; that in fact, 
she ceased to teach classes and 
to attend to her work as a teacher 
on December 22, 1970; that on or 
about January 18, 1971, she wrote 
respondent a letter which stated in 
part: 

'If the Board wishes to con-
strue this letter as a resignation 
tendered under protest, that is 
its prerogative.' 

and that on January 25, 1971, re-
spondents Board of Directors duly 
adopted the following resolution: 

'The following named third-
year probationary teacher at 
Binnsmead has submitted a 
resignation, although protesting 
that she should not be required 
to do so; it is therefore 

'RESOLVED that the resig-
nation of Sally Flury, Social Se-
curity No. , dated 
January 18, 1971, is hereby ac-
cepted and her position is de-
clared vacant; provided, 
however, that in the event it 
should be finally determined by 
a tribunal of competent jurisdic-
tion that the requirement that 
she submit her resignation was 
unlawful as applied to her, this 
resolution shall thereupon be 
rescinded as of this date of this 
adoption and the acceptance of 
said resignation will be 
revoked."' 

3) School District No. 1, Mult-
nomah County, Oregon , has uniformly 
applied its resignation policy to all preg-
nant probationary teachers. School 
District No. 1 uniformly requires a fe-
male probationary teacher to resign 
even though she has been recom-
mended for tenure and even though 
she is kept in the classroom as a 
teacher. Sometimes she continues to 
teach through the remainder of the 
school year although she has been 
previously forced to resign. 

4) That School District No. 1 regu-
larly employs about 3,700 to 3,900 
teachers during a school year. (Exhibit 
7 shows 3,668 teachers employed as 
of February 28, 1971) 

5) The consultation agreement be-
tween School District No. 1 and Port-
land Association of Teachers (PAT), is 
effective for the year of July 1, 1970 to 
June 30, 1971 only. The terms and 
conditions of the consultation agree-
ment show that such agreement basi-
cally follows the policies, rules and 
regulations previously and unilaterally 
established by the Board of School 
District No. 1. The consultation agree-
ment did not change the previously ex-
isting and unilaterally established terms 
or conditions of maternity leave for ei-
ther tenure teachers or probationary 
teachers. 

6) That tenure school districts are 
granted three successive years of em-
ployment in which to evaluate a proba-
tionary teacher before deciding 
whether or not such teacher should be 
elected to tenure. As a matter of fact 
School District No. 1 has not used that 
entire three year period to evaluate 
probationary teachers. It is also con-
ceded by the Respondent that the one 
year maternity leave policy provided for 
in the school districts policies and the 
part of the consultation agreement with 
PAT covering tenure teachers is a 
matter of convenience rather than a 
matter of necessity. It was further con-
ceded that there could be shorter ap-
propriate periods of absence from the 
classroom if maternity purposes alone 
were considered. 

7) I find that the teacher replace-
ment problem advanced by School 
District No. 1 is, as a general rule, not 
true. 

8) Respondent School District No. 
1 has consistently refused to grant to 
any probationary female teachers, in-
cluding Mrs. Sally Flury and Mrs. 

Susan Tenison, third year probationary 
teachers, an unpaid leave of absence 
for maternity reasons regardless of the 
individual facts surrounding their preg-
nancies, and has consistently required 
all such female probationary teachers 
to resign their positions and from their 
employment with said district immedi-
ately upon becoming aware of their 
pregnancy. 

SCHOOL DISTRICT NO. 1'S 
AVOWED REASONS FOR REQUIR- 
ING IMMEDIATE RESIGNATION OF 

PREGNANT PROBATIONARY 
TEACHERS AND EXTENSIVE 

LEAVES OF ABSENCE FOR TEN- 
URE TEACHERS 

1) Teacher Tenure Law. 

a) Witnesses on behalf of 
School District No. 1 testified that the 
Teacher Tenure Law was one of the 
primary reasons for requiring the im-
mediate resignation of all pregnant pro-
bationary teachers. One of its 
witnesses further testified that there 
was a need for a full three years of 
evaluation of each probationary 
teacher before recommending that 
teacher for tenure. 

b) The School Districts wit-
nesses further testified that tenure pro- 
ceedings 	to 	discharge 	an 
unsatisfactory teacher are expensive 
and time consuming. 

c) They further testified that if 
maternity leaves were given to all pro-
bationary teachers on the same basis 
as tenure teachers (1 year or more) 
such leaves would cause a great im-
pact upon the district. It was testified 
that more lost classroom days were 
experienced because of maternity 
problems than because of all other 

4 	 Cite as 1 BOLL 1 (1973). 
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factors combined. I find this to be true 
largely because of School District No. 
1's requirement that extensive leaves 
or resignation result from maternity 
situations. It was also stated the 
School District No. 1 spends more time 
counseling on problems arising out of 
pregnancy than on almost anything 
else. 

At the same time that witnesses for 
the School District testified to the need 
for strict unalterable rules requiring res-
ignation of pregnant female probation-
ary teachers, its witnesses admitted 
that a full three years to evaluate a pro-
bationary teacher was not necessary 
in some cases. These witnesses fur-
ther pointed out that a final notice is re-
quired to be sent to a teacher by 
March 15 of each year if the School 
District intends not to accept that 
teacher for the following year. The evi-
dence in the record shows that no 
more than four or five percent of third 
year probationary teachers are refused 
tenure on nonmatemity grounds. As a 
factual matter School District No. 1 re-
quires three formal evaluations per 
year to, be given a probationary 
teacher by his or her school principal in 
the ordinary course of events. The first 
is due October 20th; the second is due 
December 1st; and the third and final 
formal written evaluation is due on or 
before February 1st of the school year. 
No formal evaluation is made thereaf-
ter. It was conceded by the School 
Districts witnesses that if the Teacher 
Tenure Law did not exist there would 
be no objection to granting maternity 
leaves to probationary teachers under 
some factual situations. However, it 
was further stated that there would be 
some limit to the maternity leaves  

required by School District No. 1 as far 
as a minimum time of service was con-
cerned before being entitled to mater-
nity leave. 

The facts further show, and I find, 
that probationary teachers have tradi-
tionally received time off for varying pe-
riods of time and for various causes 
specified in the policies of the School 
District and in the consultation agree-
ment with the Portland Association of 
Teachers. Although Respondent has 
contended that probationary teachers 
are not given leaves of any kind other 
than military leave, sick leave or leave 
based upon an on-the-job injury, it ap-
pears from the record, and I find, that 
the policies of the School District and 
the consultation agreement contem-
plate that probationary teachers are 
qualified to receive additional types of 
leaves of absence. The following addi-
tional leaves of absence are author-
ized which would not terminate their 
employment, and during the times of 
such leaves probationary teachers 
would continue to be employed for ten-
ure purposes: 

a. Illness of a member of the 
teacher's household or of one who 
is dependent upon the teacher for 
the major portion of his support. 

b. Absence because of 
quarantine. 

c. Attendance at the funeral of 
a friend or a distant relative or a 
member of his immediate family. 

d. When subpoenaed to ap-
pear as a witness in Court. 

e. While serving on jury duty. 

f. When granted emergency 
leave. 

g. Professional leave.  

h. Exchange teacher leave. 
i. Study leave. 

j. Service with a teachers as-
sociation involved with the collec-
tive bargaining process. 

k. Political leave. 

I. Other extended leaves with 
or without salary which may be 
granted at the discretion of the 
board. 

I find that many of the leaves pro-
vided for in the policies and in the con-
sultation agreement are mandatory. 
Some are mandatory for long periods 
of time. I also find that a third year pro-
bationary teacher could be off worm on 
sick leave or because of an on-the-job 
injury for extended periods of time. 
Under such circumstances School Dis-
trict No. 1 has given up its authority to 
evaluate the teacher for tenure pur-
poses and to curtail the absence of the 
teacher. In those situations, even 
though the District would not have an 
opportunity to evaluate the teacher and 
although the continuity of learning 
would be considered on leave, his or 
her employment relationship would not 
be terminated nor would the teacher 
be required to resign. On the other 
hand, a third year probationary 
teacher, who may or may not be re-
quired by the employer to actually 
cease teaching because of her physi-
cal condition brought about by her 
pregnancy, would be treated differently 
in that she would be required to resign 
her position with the school district and, 
if re-employed the following year, 
would be required to serve a full three 
year probationary period over again. 

School District No. 1, through its 
witnesses, admitted that the Teacher 

Tenure Law does not require a tenure 
district to evaluate a probationary 
teacher, except by implication, and 
does not require any particular 
method, manner, type or timing in any 
evaluation actually made or to be 
made. 

2) The second reason advanced 
for requiring the resignation of proba-
tionary teachers is that pregnancy is 
voluntary, not involuntary and, there-
fore, can be deferred past the proba-
tionary period. This practice of 
evaluating the issue of "voluntariness" 
of actions by a teacher is not applied in 
any situation other than to the female 
teacher who becomes pregnant even 
though voluntary acts by probationary 
teachers may individually, or by accu-
mulation, result in their being unavail-
able for evaluation during the 
probationary period (sick leave, injury 
leave, association leave, political leave, 
professional leave, court appearances, 
emergency leave, family illness). 
take official notice that pregnancy and 
childbirth are natural functions of fe-
males which at some stage generally 
produces a temporary disability. Each 
female's period of disability is individ-
ual. On occasion such disability oc-
curs at a time or under conditions 
which have no adverse impact on her 
ability to carry out her teaching duties. 

3) The continuity of the learning 
process is the third reason advanced 
for requiring a resignation and replace-
ment of the pregnant teacher. 

It appears from the evidence admit-
ted under this heading, and I find, that 
no empirical or scientific study has 
ever been made concerning the effect 
on the school children of School Dis-
trict No. 1 if a maternity leave were 
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allowed by either probationary teach-
ers or tenure teachers based upon a 
period of time that considered only the 
medical needs of the teacher giving 
birth. It appears that the school policy 
requiring all pregnant teachers to either 
resign if probationary or take a leave of 
absence for up to four years if a tenure 
teacher has been enforced for so long, 
and on such an almost universal basis, 
that no statistics or other demonstrable 
evidence would be available to show 
whether or not an interruption in the 
continuity of learning through shorter 
maternity leaves would materially and 
adversely affect such teachers pupils. 
In essence I find this was conceded 
when one of Respondent's witnesses 
admitted that the adverse effect upon 
such children was only a feeling be-
cause the matter was never really ex-
amined. The evidence further shows 
that in many cases not only the re-
mainder of the existing year is taken by 
a teacher but also the full next year 
may be taken also. This clearly shows 
that the matters of maternity leaves or 
severances are essentially matters of 
convenience or supposition rather than 
matters of business necessity. 

4) The fourth avowed reason for 
requiring the resignation of pregnant 
probationary teachers is the problem of 
finding replacement teachers. 

Testimony was submitted by the 
School District that extensive problems 
were faced by it in finding replacement 
teachers for those leaving either be-
cause of maternity leave or maternity 
severance. Again no empirical or sci-
entific data was submitted to substanti-
ate this testimony to show that the 
same problem would exit if shorter pe-
riods of maternity leave were  

sanctioned in all cases. The School 
District admitted that there was only 
"some advantage" in being able to of-
fer a position of long duration to a 
teacher who will replace a teacher on 
maternity leave or who has been termi-
nated because of maternity. It does 
not appear that the general policy of 
requiring extensive maternity leaves for 
tenure teachers or termination by preg-
nant teachers is a matter of business 
necessity rather than the matter of 
convenience. I so find based upon my 
specific findings 1 through 4 immedi-
ately preceding this general finding. 

STATISTICAL STUDIES 
Several statistical studies purport-

ing to show loss of teacher time on the 
job for various reasons were submitted 
in evidence. 

I find that I cannot give affirmative 
weight to these statistics for the rea-
sons that 

1) They are spotty rather than 
complete and consistent over several 
years; 

2) They generally lacked a full ex-
planation of how they were selected; 

3) They are subject to various 
interpretations; 

4) They are not meaningful be-
cause the School District has used dif-
ferent criteria in granting or requiring 
pregnancy and maternity absences as 
distinguished from granting or requiring 
absences for other authorized pur-
poses. Examples are: 

a) Although Respondent's Ex-
hibit 10 purports to be statistics based 
upon an alleged random sampling dur-
ing the school year 1968-69, it is sig-
nificant that the witness who testified to 
this Exhibit did not make the alleged 

random sampling himself and did not 
testify to any random formula that was 
supposed to be used to show that the 
same would be objective or represen-
tative. The survey purports to be of 
four different categories of teachers 
with School District No. 1 based on 
longevity. If the statistics are to be be-
lieved they would tend to show that the 
younger teachers take shorter con-
secutive periods of sick leave and that 
the older teachers tended to take 
longer consecutive periods of sick 
leave. If these figures should be ac- 
cepted as 100% accurate and com-
plete they would tend to show more 
than that employees with longevity re- 
ceive greater fringe benefits because 
of their seniority. They could further 
show that 116th of all teachers in the 
school district take 11 or more days 
each school year for sick leave. 

b) At the same time, Exhibit 7 
of Respondent tends to show that only 
24 out of 2,583 tenure teachers had 
maternity leave as of February 2, 
1971, for the school year 1970-71. 
This is about 1/100th of the tenure 
teachers. Added to this would be the 
figures from Respondent's Exhibit 11 
which tend to show that during the 
school year 1968-69 there were 51 
probationary teachers who were re-
quired to resign because of maternity 
reasons. Assuming that there were 
approximately the same number of 
probationary teachers in 1968-69 as 
there were in the school year 1970-71, 
to-wit: 1,000, this would mean that 
1/20th of the probationary teachers re-
signed because of maternity reasons. 
Therefore, the combined total of 
1/100th of tenure teachers (24) and 
1/20th of the probationary teachers 

(51) would fall, combined or individu-
ally, greatly below the percentage of 
probationary and tenure teachers who 
took extensive sick leave (about 580). 
Inasmuch as the School District re-
quires extensive absences by preg-
nant teachers which absences have 
no relationship to the teachers ability to 
perform on the job and inasmuch as 
there were no clear statistics intro-
duced by the employer to show that 
extensive periods of time off the job are 
a business necessity in all maternity 
cases, as distinguished from business 
convenience, it is my finding that the 
statistics that are available to me in this 
case do not show that the number of 
female teachers who become preg-
nant, whether permanent or probation-
ary, are so numerous, or their 
pregnancies occur at such times dur-
ing the year that this condition could 
not be accommodated by reasonable 
adjustments within the system just as 
reasonable adjustments have been 
made for other absences. Automatic 
termination of all female probationary 
teachers and required long term 
leaves for tenure teachers under the 
circumstances are arbitrary and are 
distinctions based upon the sex of the 
class adversely affected (female teach-
ers) rather than the individual condition 
of the pregnant teacher and her ability 
to perform her job. 

DESCRIPTION OF PROBATIONARY 
TEACHER EVALUATION 

PROCEDURE 

School District No. 1 testified 
through its witnesses that the first year 
of probation for a teacher is the least 
important as far as the evaluation of 
that teacher is concerned. The School 
Districts witnesses also felt that the 
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third year of probation was the most 
important for evaluation purposes. 
However, such witnesses were candid 
enough to admit that the individual 
facts surrounding a teacher deter-
mined how much time she would be off 
the job on maternity leave. Respon-
dent's Exhibit B and C attached to its 
Answer, and Complainants Exhibits 2 
and 3 admitted in evidence, show that 
each probationary teacher is supposed 
to be evaluated. Three written evalua-
tion reports are to be filed with the ad-
ministration by the principal of the 
school where the teacher is employed. 
The first written evaluation is due on 
October 20th of a school year, the sec-
ond on December 1st of the school 
year, and the third was originally con-
templated to be due by January 15th of 
the school year but by stipulation be-
tween the Association representing the 
teachers and the school administration 
this period was extended to February 
1st of the school year. The testimony 
of the witnesses for the School District 
very clearly showed that the process of 
evaluation takes place by visits in the 
classrooms, by conferences with the 
teacher, and by evaluating the 
teacher's conduct in school activities 
outside of the classroom. The school 
year encompasses approximately 185 
teaching days. The teacher reports for 
work somewhere about the 1st of Sep-
tember of the year and with the excep-
tion of several holidays and extended 
Christmas and Spring vacations, 
works to about the middle of June. 
The number of teaching days in a year 
approximates only 1/2 of the total num-
ber of days in a year. The written 
evaluations of the teacher are per-
formed within the first fire months of 
the school year so that a decision may 

be made and communicated to the 
teacher on or before March 15 of the 
school year as to whether that teacher 
will be asked to return the following 
school year. March 15th is approxi-
mately 13 weeks before the end of 
classroom activity for the school year. 
The third written evaluation report of 
the principal is a general form and is 
labeled, by the school district as a "Fi-
nal Report on Probationary Teacher". 
That report is the one due by February 
1, of the given school year. February 
1st is approximately 19 weeks before 
the end of classroom activity for the 
school year. The final report contains 
a recommendation that the probation-
ary teacher be elected to either second 
year probationary status, third year 
probationary status or permanent ten-
ure. Therefore, as a fact, School Dis-
trict No. 1, through practice, has 
determined that for all essential pur-
poses it has made enough of an 
evaluation of a probationary teacher by 
midpoint of each school year to be 
able to make the final evaluation re-
port. Historically then, School District 
No. 1 has decided it needs a maxi-
mum of 19 out of the 37 weeks in a 
school year to adequately evaluate its 
probationary teachers. Since there are 
approximately 37 weeks per year in 
which evaluations could be made, I 
find that extensive maternity leaves of 
absence may not prevent School Dis-
trict No. 1 from having the opportunity 
to adequately evaluate its probationary 
teachers. 

QUALIFICATIONS OF SALLY 
FLURY, INDMDUALLY, AS A 

TEACHER 

1) Sally Flury is a female who ap-
pears to be in her mid 20's. She is well  

within the normal child bearing years. 
Mrs. Flury has been regularly em-
ployed by School District No. 1 as a 
certified teacher on probationary status 
for the school years 1968-69, 1969-70 
and 1970-71. On December 22, 1970 
she was relieved of her duties as a 
classroom teacher and on February 
15, 1971 was terminated as a proba-
tionary teacher by School District No. 1 
acting in conformity with its long estab-
lished policies. 

2) The only reason for the termina-
tion of Sally Flury as a teacher in 
School District No. 1 was her pregnant 
condition. The School District policy 
automatically required such termina-
tion of all probationary teachers re-
gardless of the facts or circumstances 
of each individual case other than the 
fact of pregnancy. 

3) Great value is given by the 
Board of School District No. 1 to the in-
dividual school principal's evaluation of 
a probationary teacher in determining 
whether or not to grant tenure to a pro-
bationary teacher 

4) Mrs. Flury had her doctor's ap-
proval and would have taught for an 
indefinite period of time between De-
cember 22, 1970, and the date of her 
expected confinement for delivery pur-
poses, estimated to be on or about the 
1st to 15th of February, 1971, if the op-
tion had been open to her. I further find 
that Sally Flury attempted to resist the 
enforcement of her employer's policy 
that required resignation of all pregnant 
probationary teachers at a time de-
cided upon by the school administra-
tion. Mrs. Flury did not resist her 
employers decision to terminate her 
classroom teaching as of December 
22, 1970, because of the School 

District's known policy of unilateral con-
trol over when she would be relieved of 
classroom duties. 

5) I further find that Sally Flury's 
pregnancy and required resignation 
were irrelevant to the issue of continu-
ity of learning by students at 
Binnsmead School during the school 
year 1970-71 inasmuch as it was de-
termined by the school administration, 
before Mrs. Flury left her teaching post, 
that no new teacher would be hired 
upon her termination. This administra-
tive decision was made by the school 
because a lower than anticipated stu-
dent population existed at Binnsmead. 
Therefore, rather than lay another 
teacher off or have another teacher 
transferred to another school Mrs. 
Flury was relieved of teaching duties at 
the beginning of the Christmas vaca-
tion period. No new teacher was hired 
to replace her and no other teacher 
was transferred from Binnsmead to an-
other school or laid off in order to ad-
just the student-teacher ratio at 
Binnsmead. If Mrs. Flury had not been 
pregnant the "continuity of learning" of 
the students at Binnsmead would have 
been interrupted in any event as one of 
the teachers at Binnsmead would have 
been transferred to another school or 
laid off in order to correct the student-
teacher ratio. 

GENERAL FINDINGS 
Bona fide occupational requirement 
reasonably necessary to the normal 
operation of the employer's 
business. 

1) I find that, although the Teacher 
Tenure Law grants the tenure school 
district three successive years of em-
ployment of a teacher in which to 
evaluate whether to elect that teacher 
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to tenure or not, there are other provi-
sions of the law which in essence re-
quire the district to make that 
evaluation sooner than the three years 
of employment, and as a factual matter 
the School District has habitually and 
consistently made every evaluation 
they have felt necessary long before 
said three years has expired. I further 
find that the school district has, as a 
practical matter, determined there are 
many reasons why a probationary 
teacher may be off work and not sub-
ject to continuation for extensive peri-
ods of time during the probationary 
period and that this has not hampered 
its evaluation of such teachers. There-
fore, I find that the requirement of res-
ignation of pregnant probationary 
teachers, no matter what the circum-
stances of their individual case, is an 
arbitrary requirement. Resignation is 
only for the convenience of the School 
District and is not a business neces-
sity. School District No. 1 traditionally 
has been able to adequately function 
and evaluate its probationary teachers 
for tenure purposes in much less than 
three full successive years of 
employment. 

2) I find that the School District's 
self-imposed requirement that a 
teacher resign, if in probationary 
status, is a self-imposed limitation by 
the school district voluntarily curtailing 
its ability to fully evaluate a probation-
ary teacher for substantial periods of 
time. Such self-curtailment cannot be 
enforced against the wishes, or to the 
prejudice, of the pregnant female pro-
bationary teacher since the employer 
has failed to clearly establish that busi-
ness necessity required such lengthy 
absences from the classroom. 

3) School District No. 1 voluntarily 
curtailed its ability to evaluate proba-
tionary teachers by requiring that a 
pregnant probationary teacher resign. 
In addition it has voluntarily curtailed its 
ability to evaluate a probationary 
teacher through the numerous types of 
leaves or other excuses available to a 
probationary teacher which justify that 
teachers absence from the school 
room during usual school hours when 
she would normally be evaluated. 

4) I take official notice of and find 
that pregnancy and childbirth are natu-
ral functions of females. A failure to 
grant reasonable maternity leaves to 
pregnant teachers, based upon individ-
ual considerations and during any 
state of their employment, is discrimi-
nation based upon sex so long as the 
school district has any form of leaves, 
policies or practices which excuse any 
teacher from attendance during usual 
school days and hours. 

5) I find as a fact that School Dis-
trict No. 1 has failed to produce clear 
and convincing evidence showing that 
the uniform policy of the school district 
requiring a pregnant probationary 
teacher to resign her position immedi-
ately upon becoming aware of her 
pregnancy is a bono fide occupational 
requirement reasonably necessary to 
the normal operation of the School Dis-
trict's business. Job performance and 
circumstances, on an individual 
teacher basis, is not considered by.  
School District No. 1. 

6) I find that the School District has 
failed to produce clear and convincing 
evidence showing that its requirement 
that a permanent tenure teacher take a 
leave of absence, generally for at least 
the remainder of the school year, is a  

bono fide occupational requirement 
reasonably necessary to the normal 
operation of the School District's busi-
ness. Job performance and circum-
stances, on an individual teacher 
basis, is not considered. 

7) That in making these determi-
nations of fact I have construed the ex-
ception of "bono fide occupational 
requirement reasonably necessary to 
the normal operation of the Employers 
business" to be of extremely limited ap-
plication in order to carry out the pur-
pose and policy of ORS 659.010 to 
ORS 659.110 in eliminating both the 
practice and effects of discrimination in 
employment based upon sex. To do 

otherwise would allow an employer 
who normally discriminates to continue 
such discrimination and defeat the pur-
pose of the law. 

8) I specifically find that not only 
was Mrs. Sally Flury discriminated 
against by School District No. 1 on the 
basis of her sex in a pregnancy and 
maternity situation, but that this same 
School District has uniformly discrimi-
nated in the same area against all 
other persons similarly situated, to-wit: 
female teachers. I further find that the 
discrimination has been in a greater 
degree as far as female probationary 
teachers are concerned compared 
with female tenured teachers. Individ-
ual female teachers have not been 
judged as individuals or on the circum-
stances surrounding their pregnancy, 
maternity and teaching situation by 
School District No. 1 and as a conse-
quence of artificial, arbitrary and un-
necessary barriers imposed by it upon 
female teachers that class of employ-
ees suffered unequal treatment by 
their employer based upon their sex. 

SUPPLEMENTAL FINDINGS 

Based upon the supplemental hearing 
before the Commissioner of Labor on 
the Statement of Detrimental Pecuni-
ary Effect of Discrimination, I hereby 
make my Supplemental Findings as 
follows: 

Attorney's Fees For Private Legal 
Assistance 

I find that the professional services 
performed by Richard Hunt, attorney at 
law, on behalf of the Complainant, 
Sally Flury, were all directly involved 
with and directly resulted from the Re-
spondent's unlawful practices which 
were found to exist by the Tribunal in 
this case. 

I further find that the services per-
formed by Mr. Hunt were reasonable 
and necessary to protect the civil rights 
of Sally Flury and to lessen the effects 
on her of the unlawful practices com-
mitted prior to Mr. Hunt's employment 
and which practices and effects contin-
ued after his employment. 

I also find that Mr. Hunt's profes-
sional services were supplemental to 
and did not duplicate or usurp the func-
tions of the Bureau of Labor or its legal 
staff under ORS 659.010 to 659.115. 

I find that even though the private 
attorney's fees contracted in this case 
by the Complainant to protect her civil 
rights and lessen the effect of Respon-
dent's unlawful practices on her were 
reasonably worth $250.00, that to-
gether with the other remedies pro-
vided in this case, the sum of $150.00 
is appropriate to reimburse Mrs. Flury 
for attorney's fees expended. 
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Humiliation, Frustration, Anxiety and 
Nervousness 

I find that Mrs. Sally Flury suffered 
humiliation, frustration, anxiety and 
nervousness as a proximate result of 
the unlawful employment practices 
found by the Tribunal to exist in this 
case and that an appropriate sum to 
be awarded to eliminate these effects 
of the unlawful practices is $700.00. 

Based upon the Findings of Fact of 
the Tribunal appointed to determine 
the facts of unlawful practices in this 
case, and on my Supplemental Find-
ings concerning money remedies, I 
hereby make my Conclusions of Law. 

CONCLUSIONS OF LAW 

1) The Commissioner of Labor 
has jurisdiction over this case by virtue 
of a verified complaint in writing signed 
by Sally Flury and containing the name 
and address of her employer together 
with a statement of some particular 
facts alleged to constitute an unlawful 
employment practice based upon sex. 
ORS 659.040(1); 42 USCA 2000e; 
Graniteville v. EEOC, 438 F2d 32 (4th 
Cir. 1971). 

2) The Attorney General of Ore-
gon, or his designated deputy, is 
charged with preparing and serving 
charges of discrimination he intended 
to prefer against the Respondent 
herein based upon information devel-
oped from the records and files certi-
fied to him by the Labor 
Commissioners Office after that office 
has investigated, found substantial evi-
dence of discrimination and has been 
unable to conclude the matter with a 
written conciliation agreement accept-
able to all persons concerned. ORS 
659.060. 

3) The Portland Association of 
Teachers (PAT), as a limited collective 
consultation representative (salaries 
and related economic policies only) for 
all certificated teachers employed or to 
be employed by School District No. 1, 
would be a proper party to this pro-
ceeding but not a necessary part so 
long as no remedy is sought to be en-
forced directly against PAT and since 
the "Consultation Agreement' signed 
by representatives of PAT and School 
District No. 1 did not change prior uni-
laterally determined school board poli-
cies on matters which are not salaries 
or related economic policies (maternity 
and pregnancy terminations and 
leaves). ORS 342.450 to 343.470; 
Richards v. Griffith Rubber Mills, 300 
FSupp 338, 340-341 (D. Ore. 1969); 
Bowe v. Colgate-Palmolive Co., 416 
F2d 711, 719 (7th Cir. 1969). 

4) The Teacher Tenure Law does 
not specifically require the tenure dis-
trict to evaluate a probationary teacher 
prior to that teacher gaining tenure. 
However, some evaluation prior to 
gaining tenure is generally implied 
since upon being employed by a ten-
ure school district for three successive 
years the teacher becomes a "perma-
nent teacher' upon being rehired by 
the district. No specific amount, type 
or form of evaluation is required. Nei-
ther is evaluation required in every 
year of employment since the law spe-
cifically gives credit to a teacher for 
years of employment at a school dis-
trict prior to the time it becomes a ten-
ure district. Such prior credit could 
amount to the full three successive 
years. ORS 342.805 to 342.955; Pa-
padopoulous v. Bd of Higher Ed., 14 
Or App 130, 511 P2d 854 (1973). 

5) The word "employed" as used 
in the statute defining a "permanent 
teacher' is not synonymous with the 
word "worked." It is contemplated that 
a teacher may be employed while not 
performing any duties. A person is 
employed so long as his employment 
relationship with his employer has not 
been terminated regardless of whether 
or not the employe has temporarily 
ceased performing duties. A leave of 
absence does not terminate the em-
ployment relationship although certain 
benefits may be suspended during the 
leave. ORS 342.815(5); State ex rel. 
Nilsen v. Johnston, et ux., 233 Or 103, 
377 P2d 331 (1962); Chenault v. Otis 
Engineering Corp., 423 SVV2d 377, 
383; State ex rel. Cutright v. Akron Civil 
Service, 95 Ohio App 385, 120 NE2d 
127; Souhwestem Bell Tel. Co. v. 
Thombrough, 232 Ark 929, 341 SVV2d 
1, 3. 

6) Nothing in the Teacher Tenure 
Law allows a tenure district to discrimi-
nate based upon sex. Sex discrimina-
tion among teachers has been 
specifically condemned as a policy 
matter for many years although spe-
cific enforcement procedures were not 
made a part of that policy. ORS 
342.805 to 342.955, 342.970(1). 

7) Ordinarily a tenure district has 
three successive years of employment 
in which to evaluate a probationary 
teacher. This general rule is not appli-
cable to situations in which the proba-
tionary teacher goes into the military 
service or into the Peace Corps. In 
such cases the probationary teacher is 
allowed to complete the balance of 
three years started prior to military or 
Peace Corps service. ORS 408.270, 
236.040. 

8) After the filing of a complaint the 
Labor Commissioner or his authorized 
deputy may, during the investigation, 
or thereafter, add as respondents addi-
tional persons not named as respon-
dents in the original complaint. ORS 
659.050. 

9) The scope of the Attorney Gen-
eral's charges of discrimination and the 
public hearing thereon control the 
terms of the order, and the proceed-
ings are not in any way limited by the 
scope of attempted conciliation as nei-
ther the fact of nor the extent of con-
ciliation is jurisdictional. ORS 659.060, 
651.060; OAR 839-14-005, Rule 3; 
Beverly v. Lone Star Lead Construc-
tion Corp., 437 F2d 1136, 1140 (5th 
Cir. 1971); School District No. 1, Mult-
nomah County v. Nilsen, et al., 262 Or 
559, 570-571, 499 P2d 1309 (1972); 
Sanchez v. Standard Brands, Inc., 431 
F2d 455, 465-467 (5th Cir. 1970). 

10)Oregon's Fair Employment 
Practices Law contained in ORS Ch. 
659.010 to 659.110 is analogous to Ti-
tle VII of the Federal Civil Rights Act of 
1964, and federal court decisions are 
entitled to great weight in Oregon on 
analogous issues in Oregon law. VW 
liarns v. Joyce, 4 Or App 482, 509, 479 
P2d 513 (1971); School District No. 1, 
Multnomah County v. Nilsen, et at, 7 
Or App 396, 407-408, 490 P2d 1265 
(1971), rev'd on other grounds, 262 Or 
559, 499 P2d 1309 (1972). 

11) In evaluating the rules and poli-
cies of school districts under Oregon's 
civil rights statutes, it is not enough that 
such rules and policies may appear 
neutral and reasonable on their face, 
operate equally against all persons, or 
are convenient ORS 659.030; Griggs 
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v. Duke Power, 401 US 424, 915 SCt 
849, 853 (1971). 

12) In the areas of race, religion, 
color, national origin, sex and age such 
rules and regulations must treat the in-
dividual employee as an individual and 
not on any characteristic generally at-
tributed to the group or class sought to 
be protected by the civil rights laws. 
ORS 659.030; Richards v. Griffith Rub-
ber Mills, 300 FSupp 338, 340 (D. Ore. 
1969). 

13)The only exception to Conclu-
sions of Law numbers 11 and 12 is 
where the employer can establish that 
its requirements or practices for the 
particular job amount to a bona fide oc-
cupational requirement reasonably 
necessary to the normal operation of 
the employers business. The test is 
business necessity, not business con-
venience. ORS 659.030; Dias v. Pan 
American, 442 F2d 385, 388 (5th Cir. 
1971), cerl denied, 404 US 950, 92 
SCt 275 (1971); Schattman v. Texas 
Employment Commission, 330 FSupp 
328, 311-312 (1971), rev'd on other 
grounds, 459 F2d 32 (5th Cir. 1972), 
cert. denied, 409 US 1107 (1973). 

14)The legislative objective under-
lying the adoption of Oregon's statutes 
prohibiting discrimination in employ-
ment is the same as the objective of 
Congress in enacting Title VII of the 
Civil Rights Act of 1964. It was to 
achieve equality of employment oppor-
tunities and remove barriers that have 
operated in the past to favor an identifi-
able group of employees over other 
employees. 

Under Oregon law, practices, pro-
cedures or job requirements neutral on 
their face, and even neutral in terms of 
intent, cannot be maintained if they  

operate to freeze the status quo of 
prior discriminatory employment prac- 
tices. 	ORS 659.010, 659.020, 
659.022, 659.030, Griggs v. Duke 
Power, 401 US 424, 915 SCt 849, 853 
(1971); Dias v. Pan American, 442 F2d 
385, 386 (5th Cir. 1971), cart denied, 
404 US 950, 92 SCt 275 (1971). 

15) What is required by Oregon law 
as well as federal law on the same 
subject is the removal of artificial, arbi-
trary and unnecessary barriers to em-
ployment when the barriers operate 
invidiously to discriminate on the basis 
of impermissible classification (race, 
religion, color, national origin, sex and 
age). ORS 659.020, 659.022; Griggs 
v. Duke Power, 401 US at 853; Dias v. 
Pan American, 442 F2d at 386. 

16)Oregon's civil rights laws re-
quire the posture and condition of the 
job seeker or job holder to be taken 
into account. ORS 659.010, 659.020, 
659.022, 659.060; Griggs v. Duke 
Power, 401 US at 853; Dias v. Pan 
American, 442 F2d at 386-389; Rich-
ards v. Griffith Rubber Mills, 300 
FSupp at 340. 

17)Oregon civil rights law, like Title 
VII of Civil Rights Act of 1964, pro-
scribes not only overt discrimination, 
but also practices that are fair in form 
but discriminatory in operation, regard-
less of the motive of discriminate. The 
touchstone is business necessity. If 
the employment practice operates to 
exclude any person within the pro-
tected class and cannot be shown to 
be related to job performance, the 
practice is prohibited. ORS 659.020, 
659.022, 659.030; Griggs v. Duke 
Power, 401 US at 853; Dias v. Pan 
American, 442 F2d at 386-389. 

18) Whatever criteria is used by the 
employer, there must be a demonstra-
ble relationship to successful perform-
ance on the job for which the criteria is 
used. ORS 659.030; Griggs v. Duke 
Power, 401 US at 853-854, Dias v. 
Pan American, 442 F2d at 386-389. 

19) Good intent or absence of dis-
criminatory intent does not redeem 
employment procedures or testing 
mechanisms that operate as built-in 
headwinds for those in the classes pro-
tected (race, religion, color, national ori-
gin, sex and age) and are unrelated to 
measuring job capability. 	ORS 
659.030; Griggs v. Duke Power, 401 
US at 854; Dias v. Pan American, 442 
F2d at 386-389; Richards v. Griffith 
Rubber Mills, 300 FSupp at 340-341; 
School District No. 1, Multnomah 
County v. Nilsen, et al, 262 Or at 570. 

20)The civil rights laws of Oregon, 
like their federal counterpart, are di-
rected toward the consequences of 
employment practices, not simply the 
motivation. ORS 659.030; Griggs v. 
Duke Power, 401 US at 854; Dias v. 
Pan American, 442 F2d at 386-389. 

21)Tests, procedures and prac-
tices are not to become the masters of 
reality. Oregon's Legislature like Con-
gress has made qualifications to per-
form the job the controlling factor so 
that race, religion, color national origin 
and sex become irrelevant. Tests 
used must measure the person for the 
job and not the person in the abstract. 
ORS 659.030; Griggs v. Duke Power, 
401 US at 854, 856; Dias v. Pan 
American, 442 F2d at 386-389. 

22)The burden of proof to establish 
that a requirement is necessary to the 
normal operation of the employers 
business is on the employer, not upon 

the Labor Commissioner, the com-
plainant or the Attorney General. ORS 
659.030; Griggs v. Duke Power, 401 
US at 854; Dias v. Pan American, 442 
F2d at 388; Weeks v. Southern Bell 
Tel, 408 F2d 228, 232 (5th Cir. 1969); 
Schattman v. Texas Employment 
Commission, 330 FSupp at 329. 

23)The bona fide occupational 
qualification exception in the state law 
like the federal law must be interpreted 
narrowly in order to prevent the excep-
tion from swallowing and emasculating 
the rule. ORS 659.020, 659.022, 
659.030; Dias v. Pan American, 442 
F2d at 387; Weeks v. Southern Bell, 
408 F2d at 232; Richards v. Griffith 
Rubber Mills, 300 FSupp at 340. 

24)The administrative rule requiring 
the Attorney General to have the bur-
den of proof applies only to the Specific 
Charges of discrimination he has 
made in the proceedings and not to 
matters of defense. There is no ad-
ministrative rule of the Labor Commis-
sioner which specifies respondent's 
burden of proof, since defenses are 
not required to be plead in contested 
cases under ORS Ch. 183. OAR 
839-14-005, Rules 3 and 8; ORS 
183.420. 

25)The administrative interpretation 
of a law by the enforcing agency is en-
titled to great deference in the courts. 
Oregon Const. Art. III, § 1; Broughton's 
Estate v. Central Ore. kr. Dist., 165 Or 
435, 448, 463, 108 P2d 276 (1941); 
Griggs v. Duke Power, 401 US at 855. 

26) Discrimination based upon 
race, religion, color, national origin, sex 
or age is inherently class discrimination 
even though individual rights are in-
volved. Class remedies are authorized 
although only one individual has filed a 
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complaint ORS 659.010(2), 659.020, 
659.022, 659.028, 659.030; Williams v. 
Joyce, 4 Or App at 506-509; Potts v. 
Flax, 313 F2d 284 (5th Cir. 1963); 
Lance v. Plummer, 353 F2d 585 (5th 
Cir. 1965); Jenkins v. United Gas, 400 
F2d 28 (5th Cir. 1968); School Dist 
No. 1, Multnomah Co., v, Nilsen, et al., 
262 Or at 570-571; Graniteville v. 
EEOC, 438 F2d 32, 37 (4th Cir. 1971); 
Parliament House Motor Hotel v. 
EEOC, 444 F2d 1335 (5th Cir. 1971). 

27)Wth or without a specific stat-
ute preventing discrimination based 
upon sex, several tribunals have held 
the conduct of school boards to be ar-
bitrary and unconstitutional when preg-
nant probationary teachers and other 
female employes were either not 
granted maternity leaves or were 
forced to resign. The civil rights laws of 
Oregon are not more permissive than 
the 14th Amendment in this field. 
Board of Education v. Allen, 52 Misc. 
2, 959, 30 App Div 2d 742; Jinks v. 
Mays, 3 FEP Cases 964 (1971); Car-
ruth v. Airilla, eta!, No C237274, Mari-
cope County Superior Court, Arizona; 
In the Matter of Arbitration between 
Middleton Educational Assn. and Mid-
dleton Board of Education (Connecti-
cut) Arbitration Assn., Case No 
1239-003071 (April 26, 1971); Minne-
sota v. Crow-Wing County Welfare 
Board, Before the Dept. of Human 
Rights (March 25, 1971); Bravo v. 
Board of Education, 345 FSupp. 155 
(N.D. III. 1972); Richards v. Griffith 
Rubber Mills, 300 FSupp at 340; La 
Fleur v. Cleveland Bd of Educ., 465 
F2d 1184, cent granted, April 23, 1973. 

28) When a respondent has been 
found to have engaged in an unlawful 
practice, the Commissioner of Labor is  

required to issue an appropriate cease 
and desist order. ORS 659.060(4). 

29)An appropriate cease and de-
sist order must: 

a) Take into account the subject 
matter. 

b) Take into account the need to 
supervise compliance. 

c) Eliminate the effects of any un-
lawful practice found. 

d) Protect the rights of the 
complainant 

e) Protect the rights of other per-
sons similarly situated. 

f) Carry out the purposes of ORS 
659.010 to 659.110 which are: 

1. To encourage the fullest 
utilization of available man-
power by removing arbitrary 
standards. 

2. To insure human dignity. 

3. To protect health, safety and 
morals of all people from conse-
quences of intergroup hostility, 
tensions and practices of any 
kind. 

4. To provide an adequate 
remedy for persons aggrieved 
by the acts of discrimination 
involved. 

ORS 659.010(2), 659.022; Williams v. 
Joyce, 4 Or App at 503-509; School 
District No. 1, Multnomah Co. v. Nil-
sen, 262 Or at 570-571. 

30) ORS 659.010 to 659.115 con-
templates the limited use of private le-
gal counsel by an aggrieved person 
prior to and at all stages of the proc-
essing of civil rights matters so long as 
the services of private counsel are 
authorized by statute or do not dupli-
cate or usurp the functions of the  

administrative agency established to 
administer and enforce ORS 659.010 
to 659.115, and so long as the serv-
ices are reasonably calculated to pro-
tect the civil rights of the aggrieved 
person and lessen the effects of the 
unlawful practices thereon. 	ORS 
659.010 to 659.115 (especially ORS 
659.040 and 659.045). 

31)Because of the sparse legal 
budget provided the administrative 
agency by the legislature to process 
only the court-like administrative hear-
ing stages of civil rights proceedings, 
the expense for private legal counsel 
by an aggrieve person may be, and in 
this case is, an effect of the unlawful 
employment practice found to exist In 
such cases reimbursement for the out-
of-pocket expense of private counsel in 
a reasonable sum is an appropriate 
method of eliminating the effects of the 
unlawful practices. ORS 659.010(2), 
659.022; Williams v. Joyce, 4 Or App 
at 500, 503, 504, 509. 

32)The remedies which may be 
fashioned by the Labor Commissioner 
to carry out the requirements of ORS 
659.010(2), 659.020 and 659.022 are 
not limited by the ordinary rule in ac-
tions at law in courts of this state in that 
the award of attorneys' fees between 
parties is limited to those cases specifi-
cally provided for by statute or by 
agreement between the parties. Wil-
liams v. Joyce, 4 Or App at 499, 500, 
503, 504, 509. 

33)The Labor Commissioner is 
authorized to make awards of com-
pensatory damages against any re-
spondent for mental or emotional 
distress caused by humiliation, frustra-
tion, anxiety, tension and nervousness 
suffered as an effect of an unlawful  

practice. ORS 659.010(2), 659.022; 
WIliams v. Joyce, 4 Or App 482, 
494-506. 

34)Pregnancy is a natural condition 
and childbirth is a natural process for 
females. Carter v. Howard, 160 Or 
507, 518, 86 P2d 451 (1939); Opinions 
Attorney General (June 6, 1972) No. 
6922. 

35)School District No. 1 is, and at 
all times relevant herein has been, an 
employer subject to ORS 659.010 to 
659.110. ORS 659.010(6); School 
Dist. No. 1, Multnomah Co. v. Nilsen, 7 
Or App 396, 490 P2d 1265 (1971); 
School Dist. No. 1, Multnomah Co. v. 
Nilsen, 262 Or 559, 499 P2d 1309 
(1972). 

36) School District No. 1 has 
violated ORS 659.030 since on or 
about September, 1969, by continu-
ously discriminating against Sally Flury 
in employment and in the terms or con-
ditions thereof with School District No. 
1 because of her sex. ORS 659.030. 

37)School District No 1 has vio-
lated ORS 659.030 since August 21, 
1969, the effective date of the anti-sex 
discrimination legislation administered 
by the Labor Commissioner, by con-
tinuously discriminating against all fe-
male teacher employes of the district 
by requiring the resignation of pregnant 
probationary teachers and by requiring 
lengthy leaves of absence of tenured 
pregnant teachers regardless of the 
circumstances in each individual's 
case. ORS 659.030. 

38)School District No. 1 has vio-
lated ORS 659.030 by printing and cir-
culating publications which expressed 
limitations, specifications and discrimi-
nation in employment as to sex which 
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were not based upon a bona fide occu-
pational qualification. ORS 659.030. 

Based upon the Findings of Fact 
and Conclusions of Law in this matter, 
together with my reading and consider-
ing the whole record herein, I hereby 
enter my Order as follows: 

ORDER 

1. General 

All prior determinations made by 
the Presiding Officer of the Tribunal or 
myself are hereby adopted as my own 
and affirmed with the exception of the 
part of the Order of December 24, 
1971, wherein and whereby the Pre-
siding Officer denied the request of the 
Respondents Exceptions to the Tribu-
nal's Proposed Findings of Fact. That 
Order is specifically reversed and the 
Exceptions will be filed of record 
herein. 
2. Specific Remedy for Complainant 

To eliminate the effects upon the 
Complainant of the Respondent's un-
lawful employment practices found 
herein, the Respondent shall deliver to 
the office of the Oregon Bureau of La-
bor, Room 479, State Office Building, 
Portland, Oregon, within ten (10) days 
of the date of this Order, a cashiers 
check or money order payable to Mrs. 
Sally Flury in the amount of $650.00 as 
and for reimbursement for out of 
pocket attomey's fees and for humilia- 
tion, frustration, anxiety and nervous-
ness. This sum shall draw interest at 
the rate of 6% per annum from date of 
this Order to date of payment. 

3. Injunctive Provisions 
The Respondent, School district 

No. 1, Multnomah County, its board, 
agents, officers, employes and succes-
sors in interest and all persons in  

active concert or participation with any 
of them are enjoined from engaging in 
any acts or practices which have the 
purpose or effect of refusing to hire or 
employ or to bar or discharge from em-
ployment any individual or to discrimi-
nate against such individual in 
compensation or in terms, conditions 
or privileges of employment because 
of the sex of the individual or of any 
other person with whom the individual 
associates, including, but not limited to: 

1) Printing or circulating or causing 
to be printed or circulated any state-
ment, advertisement or publication, or 
to use any form of application or to 
make any inquiry in connection with 
prospective employment which ex-
presses directly or indirectly any limita-
tion, specification, or discrimination, 
unless based upon a bona fide occu-
pational qualification. 

2) Discharging, expelling or other-
wise discriminating against any person 
because said person has opposed any 
unlawful employment practices based 
upon the sex of any person or be-
cause said person has filed a com-
plaint, testified or assisted in any 
proceeding under 659.010 to 659.110. 

3) Aiding, abetting, inciting, com-
pelling, or coercing the doing of any 
unlawful employment practices based 
upon the sex of any person under 
ORS 659.010 to 659.110. 

4) Limiting, segregating, or classi-
fying Respondent's employes in any 
way which would deprive or tend to de-
prive them of equality in the terms, 
conditions, privileges and opportunities 
of employment, or of benefits accruing 
through employment but enjoyed le-
gally or practically after termination of 
employment. 

5) Engaging in any acts or prac-
tices which perpetuate or tend to per-
petuate the discriminatory effects of 
practices which in the past have had 
the effect of discriminating against indi-
viduals because of the sex of any 
person. 

4. Liaison 
1) The Respondent, School Dis-

trict No.1, Multnomah County, will 
within thirty (30) days of this Order, 
designate a person who will be an es-
tablished liaison between School Dis-
trict No. 1, and the Civil Rights Division 
of the Oregon Bureau of Labor to aid in 
the implementation of the remedies re-
quired by this Order. Within 30 days 
thereafter, and at other appropriate 
times the liaison shall have the affirma-
tive duty, on behalf of Respondent, to 
furnish a copy of this Order to all per-
sons who are currently involved or who 
will become involved in recruiting, 
screening, considering, notifying or 
otherwise processing certificated per-
sonnel in their employment relations 
including 	advancements 	with 
Respondent. 

2) The Respondent, School Dis-
trict No.1, Multnomah County, will sub-
mit to the Civil Rights Division of the 
Oregon Bureau of Labor for approval 
within sixty (60) days of this Order, ei-
ther proof of compliance or written re-
ports as follows: 

a) Within sixty (60) days after 
entry of this Order and at sixty (60) day 
intervals thereafter for a period of three 
(3) years, the liaison representative for 
School District No. 1, will file with the 
Civil Rights Division, written reports 
specifying in detail the efforts made by 
School District No. 1, during the pre-
ceding sixty (60) day period to  

implement each and every require-
ment of this Order, and further, specify-
ing in detail the results of said efforts. 

b) As part of the aforemen-
tioned required reports commencing 
within sixty (60) days after the entry of 
this Order, the liaison representative 
for School District No. 1, will provide an 
organizational and personnel chart 
showing those certificated personnel 
who are currently affected by preg-
nancy, maternity or complications 
thereof. The chart will be kept current 
by the liaison representative.  from fig-
ures and facts of record as of the first 
day of each said reporting period. The 
said chart shall show the name of the 
teacher involved with each particular 
position she filled before and after her 
leave together with the salary of that 
person in each instance and.the dates 
she filled the positions. 

c) Within sixty (60) days after 
receipt of this Order by the Respon-
dent, the liaison representative shall 
post a copy of the Order in this case in 
the usual place or places where no-
tices are posted for certificated person-
nel in each school or administration 
building in School District No. 1. The 
copy of the Order shall be continuously 
posted for not less than thirty (30) 
days. Thereafter, and for the next 
three consecutive years a copy of the 
Order shall be posted between the 
dates of September 1 and October 1 
as herein above set out. 

5. Specific Class Remedy Provisions 
Involving Pregnancy or Post Preg-
nancy Situations 

1) The Respondent, School Dis-
trict No. 1, shall not have or use any 
written or unwritten employment policy 
or practice which excludes from 
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employment as certificated personnel 
any applicant for or employe of the Re- 
spondent because of pregnancy, or 
other disabilities caused or contributed 
to by pregnancy, miscarriage, abortion, 
childbirth, or recovery therefrom except 
on an individual basis of a bona fide 
occupational requirement reasonably 
necessary to the normal operation of 
the employer's business. If the Re-
spondent shall contend that a bona 
fide occupational requirement exists in 
an individual case the Respondent 
must specify in writing the reason or 
reasons for the existence of such re-
quirement and provide a copy thereof 
to the Civil Rights Division of the Bu-
reau of Labor and to the applicant or 
employee. If the Labor Commissioner 
requests, the Respondent must dem-
onstrate both the bona fide require-
ment and the necessity claimed to 
exist. 

2) In interpreting and applying any 
of the requirements herein, whether af-
firmative or negative, disabilities cause 
or contributed to by pregnancy, 
miscarriage, abortion, childbirth and re-
covery therefrom are, for all job-related 
purposes, temporary disabilities and 
must be treated as such under any 
health or temporary disability insurance 
or sick leave plan available in connec-
tion with employment. Written and un-
written employment policies and 
practices, including, but not limited to, 
the commencement and duration of 
leaves, the availability of extensions, 
the accrual of seniority and other bene-
fits and privileges, reinstatement, and 
payment under any health or tempo-
rary disability insurance or sick leave 
plan, formal or informal, shall be ap-
plied to disability due to pregnancy or  

childbirth on the same terms and con-
ditions as they are applied to other 
temporary disabilities. Provided, how-
ever, that where the termination of an 
employee who is temporarily disabled 
is caused by employment practices or 
rules under which insufficient or no 
leave is available for pregnancy or ma-
ternity situations, such a termination 
violates the terms of these Orders if it 
prevents, in fact, reasonable preg-
nancy and maternity leaves and it is 
not justified by business necessity. 

3) During the probationary period, 
evaluation of teachers who become 
pregnant shall be scheduled by Re-
spondent at such times and in such 
manner that an adequate evaluation 
may be made while allowing the preg-
nant teacher a reasonable period or 
periods of absence from classroom 
and other teaching duties for preg-
nancy and maternity purposes regard-
less of the time of year her pregnancy 
commences or ceases. 

For the purposes of this require-
ment, an adequate evaluation will be 
considered to have been made or 
waived by the Respondent if, under all 
circumstances of a given case includ-
ing, but not limited to prompt knowl-
edge of the pregnancy or any 
complications thereof, the Respondent 
had an adequate opportunity to evalu-
ate the teacher. 

4) The Respondent, School Dis-
trict No. 1, shall eliminate the effects of 
its unlawful resignation policy and 
practice based on pregnancy for certifi-
cated personnel by: 

a) Furnishing a copy of this Or-
der to and offering to rehire, within 60 
days of the date of this Order, all certifi-
cated personnel who resigned since 

August 21, 1969, with the Respondent 
under the same terms and conditions 
that reasonably would have existed but 
for the required resignation. If ac-
cepted by the individual the position 
shall be provided. 

b) Offering all such persons 
who resigned since August 21, 1969, 
compensatory damages including, but 
not limited to: 

1. Lost wages or salary. 
2. All forms of out of pocket 

expenses. 

3. Mental or emotional suf-
fering or distress. 

c) Reporting in writing to the 
Civil Rights Division of the Bureau of 
Labor each sixty (60) days beginning 
February 1, 1974, and continuing until 
released from further reports, or com-
plete compliance: 

1. The names, addresses 
and phone numbers of all persons with 
whom satisfactory resolution of the re-
quirements of subsections (a) and (b) 
have been tentatively completed, to-
gether with copies of any documents 
to be entered into and the terms of 
such resolution for prior approval by 
the Civil Rights Division of the Oregon 
Bureau of Labor. 

2. The names, addresses 
and phone numbers of all persons cov-
ered by this section who have not, or 
will not, enter into a resolution of the re-
quirements of subsections (a) and (b), 
together with the reasons no tentative 
resolution has been agreed upon. 

3. The names, last known 
addresses and phone numbers of all 
persons covered by this section who 
cannot be contacted by the Respon-
dent or its agents together with a  

statement of the specific actions taken 
in an effort to contact each person. 

d) Establishing 	a 	uniform 
method in writing through which job 
openings, advancements and transfer 
opportunities are announced and by 
which applicants therefor and those on 
pregnancy or maternity leaves are noti-
fied, solicited, screened, considered 
and otherwise processed to assure 
those certificated personnel who will be 
or are on a pregnancy or maternity re-
lated leave will have adequate opportu-
nity to resume active employment with 
the Respondent without losing any 
benefits, current or future, which would 
normally accrue to any certificated per-
sonnel not on leave. Provided how-
ever, nothing in this provision shall 
require the Respondent to pay salary 
to persons on leave. 

e) Establishing a uniform writ-
ten method by which salaries and sal-
ary increases are determined in 
pregnancy and maternity situations, 
whether unilaterally or through a bona 
fide collective bargaining process. 

5) For the purposes of this order 
pregnancy or maternity related leaves 
include, but are not necessarily limited 
to: 

a) Absences because of preg-
nancy or complications of pregnancy. 

b) Absences because of deliv-
ery or recuperation after delivery. 

c) Absences due to miscar-
riage or abortions or contemplated 
abortions including recuperation 
thereafter. 

6) If any certificated personnel 
who resigned or was discharged since 
August 21, 1969, because of Respon-
dent's practices and policies involving 
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pregnancy does not agree to a pro-
posed resolution of her case by Sep-
tember 1, 1974, she may request a 
hearing be had on the facts of her case 
and an order entered thereon as pro-
vided in Section 7, set out hereinafter. 

7) The office of the Commissioner 
of the Oregon Bureau of Labor or its 
successors shall retain jurisdiction in 
this matter and if for any reason not 
specified herein new facts should de-
velop which would affect any of the 
remedies provided herein, or the un-
lawful employment practice of the Re-
spondent or any of its board, agents, 
officers, employees or successors 
should continue, or any person or party 
affected thereby contends that any of 
the provisions of these Orders are am-
biguous or need to be interpreted, the 
Complainant, any person similarly situ-
ated, the administrator of the Civil 
Rights Division, the Respondent, or 
any of them may petition the Labor 
Commissioner for a supplementary or-
der and relief which would interpret 
provisions of the Orders, or provide an 
adequate remedy for the Complainant 
or other persons similarly situated, to 
carry out the purposes of the Civil 
Rights Law, and eliminate the effects 
of the unlawful practices found to exist. 

8) If this Order is appealed and 
this Order, or any portion thereof is 
stayed during the appeal the time or 
times specified herein for the perform-
ance of any act or series of acts will 
automatically be extended to com-
mence thirty (30) days subsequent to 
the decision of the highest appeal court 
which decided any issue in this case. 

In the Matter of 
NEHIA, INC., 

dba The Turquoise Room, 

William J. Sahli, and Robert L. Hayes, 
Respondents. 

Case Number 01-75 

Final Order of the Commissioner 

Bill Stevenson 

Issued June 30, 1975. 

SYNOPSIS 
Where Respondent, a public ac-

commodation (night club), and an inde-
pendent contractor (a security 
provider) and his employee, checked 
age identification so as to exclude 
black persons and racially mixed 
groups from the club, the Commis-
sioner found that the Respondents vio-
lated ORS 659.010(14) by 
discriminating against persons be-
cause of their race and color and be-
cause of the mixed racial makeup of 
the group they were with. ORS 
659.010(14), 659.037, 30.675(1). 

The above entitled matter having 
come on regularly for hearing before 
Russell M. Heath, designated Presid-
ing Officer by the Commissioner of the 
Oregon Bureau of Labor, on February 
24, 1975, pursuant to notice to all of 
the named parties; Albert L Menashe, 
Assistant Attorney General, appeared 
on behalf of the Agency and each of 
the individual Complainants; William 
McGeorge, attorney appeared on be-
half of the Respondent, Nehia, Inc., an 
Oregon corporation; the Respondent 
William J. Sahli arrived at the hearing 
some minutes late and appeared on  

his own behalf and represented him-
self and the Presiding Officer heard 
the witnesses called on behalf of the 
parties and on behalf of the Agency 
and the Complainants, and considered 
the exhibits duly received and argu-
ments of counsel and the parties, and 
issued his Proposed Findings of Fact, 
Proposed Conclusions of Law and 
Proposed Order; 

Thereafter, the Presiding Officer's 
Proposed Findings of Fact, Proposed 
Conclusions of Law and Proposed Or-
der were duly served on each of the 
parties herein adversely affected 
thereby; and the Respondent Nehia, 
Inc., having filed objections and excep-
tions to the Presiding Officer's Pro-
posed Findings of Fact, Proposed 
Conclusions of Law and Proposed Or-
der; and the Respondents Robert L. 
Hayes and William J. Sahli not having 
filed any objections or exceptions 
thereto and; 

The Commissioner of Labor having 
personally considered the whole re-
cord and the objections and excep-
tions filed by Nehia, Inc. and the 
relevant portions of the record pertain-
ing thereto and being otherwise fully 
advised in the premises, hereby 
makes and enters his Findings of Fact, 
Conclusions of Law and Order. 

FINDINGS OF FACT 

1) I hereby adopt as my own and 
by this reference incorporate herein the 
Findings of Fact made by the Presiding 
Officer contained in Exhibit "A" (Pro-
posed Findings of Fact, Proposed 
Conclusions of Law and Proposed Or-
der) attached hereto, to wit, those por-
tions of Exhibit "A" from line 25 at page 
1 to line 19 at page 9 and from line 6 at  

page 10 to line 16 at page 13 EXCEPT 
that: 

a) The last three words of line 
9 and the first two words of line 10 
all at page 7 are deleted, and, 

b) The amounts proposed by 
the Presiding Officer to be 
awarded the Complainants herein 
as damages, to wit, $2,000.00 to 
Floyd S. Davidson (Ex. "A", line 8 
at page 11), $2,200 to John B. 
Robinson (Ex. "A", lines 5 and 6 at 
page 12), and $3,000.00 to 
Sharon E. Coleman (Ex: "A", line 
14 at page 13), are hereby deleted 
and the sums set out below substi-
tuted therefor, which sums I find to 
be appropriate awards of dam-
ages to compensate the complain-
ants for the damages described 
and found to have been suffered 
herein: 

Floyd S. Davidson — $2,000.00 

John B. Robinson — $2,000.00 

Sharon E. Coleman - $2,500.00 

2) I specifically do not adopt the 
Conclusory Findings reached by the 
Presiding Officer set out in Exhibit "A" 
(line 20 at page 9 to line 5 at page 10) 
and my own Conclusory Findings are 
substituted therefor and set out as, fol-
lows below: 

CONCLUSORY FINDINGS 

1) The Respondent, Nehia, Inc., 
dba The Turquoise Room, at all times 
material herein, was a liquor licensee 
licensed to dispense alcoholic bever-
ages on the premises with the respon-
sibility of determining that patrons of 
the Club be at least 21 years of age; 
and that Nehia, Inc., delegated the age 
identification function to the Respon-
dent, Robert L. Hayes and Oregon 
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Statewide Securities, Inc., and author-
ized Hayes to furnish employees to 
perform this essential function on be-
half of Nehia, Inc. 

2) The Respondent, Sahli, was as-
signed to the Turquoise Room by the 
Respondent, Robert L Hayes, to per-
form the function of checking age iden-
tification and at all times material herein 
was acting on behalf of the Respon-
dent, Nehia, Inc., in performing said 
function and determining who would 
be admitted to the Club. 

3) The Respondent Sahli was in-
structed by the Respondent Hayes to 
perform, and did perform, the function 
of check age identification in such a 
manner that as many black persons as 
possible were excluded from the Club 
and discouraged from patronizing the 
Club and that as many mixed racial 
groups as possible were excluded 
from the Club or discouraged from pa-
tronizing the Club. In this regard, the 
Respondent Sahli treated black per-
sons and racially mixed groups differ-
ently and more stringently than white 
persons or all white groups were 
treated with respect to checking age 
identification in that black persons were 
required to have an OLCC card as a 
condition of admission to the Club and 
were not offered or permitted to show 
other age identification or sign an 
S-146 form while white persons were 
not required to have an OLCC card as 
a condition for admission to the Club 
and were permitted to sign an S-146 
form and permitted to show other 
identification. 

4) Donald Anderson, at all times 
material herein, was an employee of 
Nehia, Inc., and was employed at the 
Turquoise Room to collect an  

admission charge from patrons; and in 
the performance of this function he 
knew that the Respondent Sahli was 
imposing different and more stringent 
requirements for admission upon black 
persons and mixed racial groups than 
were being imposed upon white per-
sons or all white groups. 

Further, Anderson knowingly par-
ticipated in the racially discriminatory 
manner in which the age identification 
was being performed at the place of 
entrance to the premises; and further, 
Anderson from time to time exercised 
authority to admit patrons and gave di-
rections to the Respondent Sahli as to 
whom should be admitted. Anderson 
was aware and knew that during the 
entire period that he and the Respon-
dent Sahli worked together at the en-
tranceway to the premises that the 
Respondent Sahli at no time ever at-
tempted to or did in fact refuse to re-
spond to directions given him by 
Anderson when instructed to admit 
patrons. 

5) The Complainants, John B. 
Robinson and Floyd S. Davidson, be-
cause of their race and color and be-
cause of the mixed racial makeup of 
the group they were with and Sharon 
E. Coleman, because of her race and 
color were each subjected to and were 
the victims of the racially discriminatory 
practices described herein which took 
place at the Turquoise Room and as 
the effects thereof were caused to and 
did suffer mental anguish and distress 
as described herein. 

I specifically do not adopt those 
Conclusions of Law reached by the 
Presiding Officer set out in Exhibit "A", 
line 1 at page 14 to line 13 at page 15,  

and instead, I substitute therefor my 
own legal conclusions as set out 
below: 

CONCLUSIONS OF LAW 

1) The Respondent, Nehia, Inc., 
an Oregon corporation, is a place of 
public accommodation as defined in 
ORS 30.675(1). 

2) That Nehia, Inc., dba The Tur-
quoise Room, is liable for any unlawful 
practices as defined in ORS 
659.010(14) engaged in by any person 
or persons acting on its behalf whether 
such person or person be employees, 
independent contractors or employees 
of independent contractors. 

3) The Respondent, Nehia, Inc., 
violated the provisions of ORS 
659.010(14) in that the Respondents, 
William J. Sahli and Robert L. Hayes, 
while acting on behalf of Nehia, Inc., 
did discriminate against and place re-
strictions on black persons or mem-
bers of racially mixed groups who 
sought admission to the Turquoise 
Room because of the race and color of 
such persons or the mixed racial 
makeup of the groups which sought 
admission to the Turquoise Room. 

4) That every person, whether act-
ing in a personal capacity or as a cor-
porate agent who commits an unlawful 
practice as defined in ORS 
659.010(14) is personally liable for 
such unlawful practices. 

5) That Robert L Hayes, doing 
business as Oregon State Security 
and later as Oregon Statewide Secu-
rity, Inc., was during the time material 
herein, an independent contractor en-
gaged by Nehia, Inc. to provide secu-
rity services on the Club premises and 
was thereafter acting on behalf of a  

place of public accommodation as de-
fined in ORS 30.675. 

6) The Respondent, Robert L. 
Hayes, violated the provisions of ORS 
659.037 in instructing and directing his 
employee, William J. Sahli, to discrimi-
nate against black persons seeking 
admission to The Turquoise Room be-
cause of their race and color. 

7) That William J. Sahli, during the 
times material herein, was employed 
as a security guard by Mr. Hayes, do-
ing business as Oregon State Security 
and later Oregon Statewide Security, 
Inc., as was assigned by Mr. Hayes, 
pursuant to this contract with Nehia, 
Inc., to perform security services at the 
Club and that while so employed and 
assigned, William J. Sahli was acting 
on behalf of a place of public accom-
modation as defined in ORS 30.675. 

8) The Respondent, William J. 
Sahli, violated the provisions of ORS 
659.010(14) in performing the job func-
tion on behalf of the Respondent, Ne-
hia, Inc., of checking the age 
identification of individuals seeking ad-
mission to the Turquoise Room in per-
forming said function in such a manner 
as to deny admission to The Turquoise 
Room to as many black persons as 
possible including the Complainants 
and to as many mixed racial groups as 
possible because of the race and color 
of their members. 

9) The Respondent, Nehia, Inc., 
dba The Turquoise Room, a place of 
public accommodation and the Re-
spondents, Sahli and Hayes, acting on 
behalf of such place of public accom-
modation, are each jointly and sever-
ally liable for the damages found 
herein to have been suffered by the 
Complainants, Floyd S. Davidson, 
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John B. Robinson and Sharon 
Coleman. 

10)The Complainant, Floyd S. 
Davidson, was the victim of and sub-
jected to the unlawful practices com-
mitted by the Respondents, and each 
of them, described herein above be-
cause of his race and color and be-
cause of the mixed racial makeup of 
the group he was with when he sought 
admission to The Turquoise Room on 
or about June 5, 1972. 

11) The Complainant, John Robin-
son, was the victim of and subjected to 
the unlawful practices committed by 
the Respondents, and each of them, 
as described herein above because of 
his race and color and the mixed racial 
makeup of the group he was with 
when he sought admission to The Tur-
quoise Room on or about June 5, 
1972. 

12)The Complainant, Sharon E. 
Coleman, was the victim of and sub-
jected to the unlawful practices en-
gaged in by the Respondents, and 
each of them, as described herein 
above and was harassed and other-
wise discouraged from seeking admis-
sion to The Turquoise Room in June 
of 1972. 

ORDER 

I hereby adopt as my own and by 
this reference incorporate herein the 
Proposed Order made by the Presid-
ing Officer, all as set out in Exhibit "A", 
attached hereto, from line 5 at page 16 
through line 25 at page 17, EXCEPT 
that: 

a) The sum of $2,000.00 is substi-
tuted for the figure of $2,200.00, which 
appears on line 9 at page 16, and 

b) The sum of $2,000.00 is substi-
tuted for the figure of $2,200.00, which 
appears on line 14 at page 16, and 

c) The sum of $2,500.00 is substi-
tuted for the figure of $3,000.00, which 
appears on line 19 at page 16. 
[Editors Note: No copy of "Exhibit A," 
the proposed order referred to in the 
case, is known to exist] 

In the Matter of 

N. H. KNEISEL, INC. 
and Norman H. Kneisel, 

Respondents. 

Case Number 07-72 

Final Order of the Commissioner 

Bill Stevenson 

Issued January 23, 1976. 

SYNOPSIS 
Where a corporate respondent and 

its president relegated black persons, 
because of their race and color, to jobs 
carrying the least responsibility, status 
and pay; refused to promote complain-
ant, a black man, because of his race 
and color, and retaliated against com-
plainant because he opposed prac-
tices forbidden by the civil rights laws, 
and because he filed a complaint with 
the Civil Rights Division, the Commis-
sioner held that the respondents vio-
lated ORS 659.030(1) and 659.030(4), 
and the corporate president violated 
ORS 659.030(5) by aiding and  

abetting the corporation. The Commis-
sioner awarded the complainant 
$4,000 for his mental suffering, and en-
joined respondents. ORS 659.010(6), 
and 659.030(1), (4), and (5). 

The above entitled matter having 
come on regularly for hearing before 
Russell M. Heath, designated as Pre-
siding Officer by the Commissioner of 
the Oregon Bureau of Labor; the Hear-
ing being convened in Room 225, 
Cramer Hall, Portland State University, 
730 SW Mill Street, Portland, Oregon, 
at 9:00 a.m. on August 17, 1972, and 
continuing through August 21, 1972; 
the Agency and complainant being 
present and represented by Victor 
Levy, Assistant Attorney General and 
the respondents being present and 
represented by Fred B. Duffy, attorney; 
the Presiding Officer being at all times 
present, having heard the witnesses 
called by the parties and having con-
sidered their exhibits duly received and 
arguments of counsel issued his Pro-
posed Findings of Fact, Proposed 
Conclusions of Law and Proposed Or-
der. Respondents filed exceptions to 
all the proposals and the Labor Com-
missioner having considered the ex-
ceptions and the entire record, hereby 
makes his Findings of Fact, Conclu-
sions of Law and Order. 

FINDINGS OF FACT 
Procedure 

1) This matter arose on or about 
March 9, 1971, on which date Carl 
Thomas, a black man, filed with the 
Civil Rights Division of the Oregon Bu-
reau of Labor, a complaint of discrimi-
nation alleging that his then employers, 
N. H. Kneisel, Inc., and Norman H. 

Kneisel, had unlawfully failed and re-
fused to consider him for a promotion 
solely because of his race and color. 

2) Prior to an administrative deter-
mination on the merits of the afore-
mentioned complaint, the same Carl 
Thomas on or about May 10, 1971, 
filed with the Civil Rights Division a 
second complaint of discrimination al-
leging in substance that N. H. Kneisel, 
Inc. and Norman H. Kneisel had un-
lawfully terminated his employment be-
cause he had opposed practices 
forbidden by Oregon's Civil Rights stat-
utes and because he had filed a com-
plaint of discrimination against them. 

3) Both the aforementioned com-
plaints of discrimination triggered an in-
vestigation by the Civil Rights Division 
at the conclusion of which an adminis-
trative determination was made that 
there existed substantial evidence in 
support of the allegations in Mr. Tho-
mas' complaints. 

4) Upon such determination by the 
Civil Rights Division, efforts were made 
to resolve the complaints through con-
ciliation, but such efforts were 
unsuccessful. 

5) Thereafter, the Commissioner 
of the Oregon Bureau of Labor, by and 
through Gayle Gemmel!, Administrator 
of the Civil Rights Division, drew Spe-
cific Charges of Discrimination against 
N. H. Kneisel, Inc., an Oregon Corpo-
ration and Norman H. Kneisel, an 
individual. 

6) Said Charges and a Notice of 
Hearing set for August 9, 1972, were 
subsequently duly served on the 
aforestated respondents, but prior to 
the appointed date of hearing said re-
spondents through their attorney, Fred 
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B. Duffy, requested a set-over of the 
hearing and such was granted by the 
Presiding Officer who thereupon re-set 
the hearing for August 17, 1972. 

Jurisdiction 

1) There was ample testimony to 
the effect and I therefore find that re-
spondent, N. H. Kneisel, Inc. is pres-
ently and has been since 1964 or 
thereabout an Oregon Corporation do-
ing business as Trailways Bus Depot; 
that in the operation of its aforestated 
business, which is located in Portland, 
Oregon, said respondent maintains ap-
proximately 13 to 14 employees in a 
variety of positions included, but not 
limited to Office Manager, Secretary, 
Tour Counselor, Ticket Agent, and 
Custodian and Baggage Handler. 

2) Further testimony was to the ef-
fect and I so find that respondent Nor-
man H. Kneisel is presently and has 
been since its formation, sole owner 
and president of N. H. Kneisel, Inc.; 
that the said individual respondent re-
tains for himself and exercises exclu-
sive authority with respects to 
employment matters including, but not 
necessarily limited to, hiring, firing, pro-
moting, assigning and transferring of 
N. H. Kneisel, Inc. employees. 

3) The complainant and Agency 
have alleged in part that on two sepa-
rate occasions, March 9, 1971, and 
May 10, 1971, the complainant, Carl 
Thomas, filed a complaint with the Civil 
Rights Division of the Oregon Bureau 
of Labor complaining that the respon-
dents, and each of them, had unlaw-
fully discriminated against him in 
connection with his employment with 
N. H. Kneisel, Inc., because of the said 
complainants race and color. During 
the course of the hearing, counsel for  

the respondents and each of them, 
stipulated as to the aforestated allega-
tions and I therefore find same as fact. 

General Background 
1) Respondent, 	Norman 	H. 

Kneisel, is a Portland businessman 
whose present commercial activities 
encompass such businesses as a 
travel agency, a bus depot, and vari-
ous real estate and livestock ventures. 
Mr. Kneisel first entered into business 
in this state in 1949 when he con-
tracted with Continental Trailways to 
manage the Trailways Bus terminal, 
hereinafter referred to as "depot; lo-
cated at 1001 SW Fifth Avenue, Port-
land, Oregon. In 1964 or thereabout, 
Mr. Kneisel formed N. H. Kneisel, Inc., 
and Oregon corporation of which he is 
presently and has been since its crea-
tion, president and sole owner. Under 
the terms of Mr. Kneisel's aforemen-
tioned contract he staffs the depot and 
receives compensations for his serv-
ices to Continental Trailways and Pa-
cific Trailways by way of commissions 
on express sales and passenger ticket 
sales consummated at the depot. Al-
though Mr. Kneisel individually remains 
the contract manager of the depot as 
to Continental Trailways and Pacific 
Trailways, his corporate structure, N. 
H. Kneisel, Inc., has since its creation 
operated the depot and paid salaries of 
depot employees. 

2) As sole owner and president of 
N. H. Kneisel, Inc. and as contract 
manager of the depot, Mr. Kneisel re-
tains full and final authority over all de-
pot employment and personnel 
matters including, but not necessarily 
limited to, the recruiting, hiring, com-
pensating, promoting and transferring 
of all depot employees. The record in  

its entirety amply reflects that while Mr. 
Kneisel has in the past and does pres-
ently employ persons in various man-
agement positions at the depot (e.g., 
Assistant Terminal Manager, Office 
Manager, Head Ticket Agent), he dele-
gates little if any decision-making 
power over personnel matters to such 
subordinates. 

3) Base on Mr. Kneisel's testi-
mony, the Presiding Officers evalua-
tion of Mr. Kneisel's demeanor and 
manner while testifying, and testimony 
of past and present depot employees, I 
find said respondent to be a strong-
willed, self-made man who is a de-
manding and critical employer. When 
not absent from the city, Mr. Kneisel 
has participated actively in the day-to-
day operation of the depot, but has at 
no time herein mentioned formalized 
employment policies with respect to 
the recruiting, hiring, transferring, pro-
moting or the compensating of depot 
employees. 

4) Although relevant testimony 
was somewhat vague, I find that re-
spondents maintain a depot work force 
of between 12 and 20 employees, and 
that the number varies seasonally as 
business demands vary; that the depot 
work force includes, but is not neces-
sarily limited to, custodian and/or bag-
gage handlers, ticket agents, office 
manager, secretarial personnel and 
Trailways Green Carpet tour guides 
and escorts. 

5) Testimony and documents re-
ceived failed to establish the total num-
ber of persons employed by 
respondents in their operation and 
management of the depot during the 
period from 1949 to the present. How-
ever, based on Exhibits A3, AG, A7  

and A8, I find that during the period 
1966 to 1972 approximately 85 per-
sons were so employed and I infer and 
find that the total number of person so 
employed during the period from 1949 
to the present easily exceeds 100. 

Promotion 

1) The Complainant, Carl E. Tho-
mas, on or about August 15, 1967, 
was hired by respondents to perform 
custodial and baggage handling duties 
on a full-lime regular basis at the de-
pot. Some of the terms and conditions 
of his depot employment, including 
minimum wage, were governed by a 
union agreement then in force be-
tween respondents and Service Em-
ployees Union, Local 49. With respect 
to his custodial function, Mr. Thomas' 
day-to-day duties included sweeping, 
mopping, washing windows and re-
strooms, and generally maintaining the 
cleanliness of the depot. In addition to 
the aforementioned custodial duties, 
Mr. Thomas was responsible for load-
ing and unloading baggage carried by 
Trailways buses. Such baggage han-
dling duties required that Mr. Thomas 
have working familiarity with the geo-
graphic areas served by the Trailways 
buses utilizing the depot in accord 
with Mr. Thomas' credible and undis-
puted testimony, I find that his work 
day at the depot often included the per-
formance of various non-custodial and 
baggage handling duties requested by 
his supervisors and fellow depot em-
ployees such as temporarily standing 
in at a ticket window, carrying boxes 
containing brochures, fueling buses, 
handling mail sacks, maintaining the 
depot postage meter, and carrying par-
cels from the depot to the post office. 
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2) Undisputed testimony estab-
lished and I find that during late 1970 
and early 1971, Mr. Thomas actively 
sough an employment promotion from 
his custodiaVbaggage position to a 
ticket agent position; further that his ef-
forts in addition to submitting a formal 
application included several requests 
for promotion directed to Dennis Zeis-
ler, then Assistant Depot Manager and 
subsequently one such request di-
rected to respondent N. H. Kneisel; fur-
ther that despite such efforts, Mr. 
Thomas was not promoted. 

3) The record is replete with re-
spondent's contention that Mr. Tho-
mas' failure to obtain a promotion was 
wholly unrelated to his race and color. 
Mr. Kneisel testified that Mr. Thomas 
was denied a promotion because he 
was not qualified for a position as ticket 
agent and because he had not been a 
satisfactory employee in his 
custodial/baggage position. More spe-
cifically, Mr. Kneisel testified that Mr. 
Thomas was habitually late in reporting 
to work; that he had a poor attitude; 
that he lacked salesmanship; and that 
he was unable to read and write 
intelligently. 

Under direct examination Mr. 
Kneisel testified that the requisite quali-
fications for a position as depot ticket 
agent are as follows: 1) ability to read 
and write intelligently, 2) knowledge of 
mathematics, 3) orientation toward 
sales, 4) neat physical appearance, 5) 
good attitude, and 6) knowledge of ge-
ography. Mr. Kneisel further testified 
that prior ticket agent experience, al-
though not a requirement, is a desir-
able qualification and that lack of prior 
job stability is a disqualifying feature.  

(1975). 

Further testimony established, and 
I find, that at no time herein material 
has Mr. Kneisel established the validity 
of aforementioned qualifications as to 
whether they are actually job-related; 
nor has he ever formulated or adminis-
tered any type of written test for the 
purpose of determining whether a 
ticket agent applicant possesses the 
aforementioned qualifications. 

Based on further testimony I find 
that although Mr. Kneisel has in some 
instances administered to applicants 
an oral test to determine that appli-
cants qualifications, such tests are 
neither always administered nor are 
they capable of objective administra-
tion and objective evaluation. I further 
find that Mr. Kneisel does not as a 
practice record an oral test nor has he 
ever validated such tests to determine 
job-relevancy. 

I further find, based on undisputed 
testimony of Mr. Zeisler and Mr. Harris 
that starting ticket agents are accorded 
on-the-job training to enable them to 
learn the various duties required. 

4) Based on the clear weight of 
evidence, I find that when Mr. Thomas 
applied for a promotion to a ticket 
agent position, he possessed indisput-
able reading and writing abilities; fur-
ther, that respondents were aware that 
he possessed such abilities since he 
had filled out two written application 
forms in addition to writing two demon-
strably articulate letters of complaint. 

5) Although Mr. Kneisel testified 
that he had doubts as to Mr. Thomas' 
knowledge of geography, based on the 
admitted fact that the said Mr. Kneisel 
never received complaints regarding 
Mr. Thomas' loading of buses coupled 
with the undisputed fact that the proper 

loading of buses requires a working 
knowledge of geography, I find that Mr. 
Thomas possessed and had demon-
strated sufficient knowledge of geogra-
phy to qualify for a position as ticket 
agent. I further find that when Mr. Tho-
mas applied for a promotion, Mr. 
Kneisel was aware that the said Mr. 
Thomas possessed such knowledge. 

6) Respondents did not contend 
that Mr. Thomas' knowledge of mathe-
matics was insufficient for him to qual-
ify for the position of ticket agent and 
do not so find. To the contrary, based 
on Mr. Thomas' testimony, I find that 
when he applied for a promotion he 
possessed adequate mathematical 
abilities to qualify for the position. 

7) Respondent did contend that 
Mr. Thomas was not neat in appear-
ance. Testimony on this issue was of 
a most general nature and not persua-
sive, particularly considering the 
strenuous nature of Mr. Thomas' du-
ties. I find Mr. Thomas was not dis-
qualified for the position because of his 
appearance. 

8) Respondents did contend that 
Mr. Thomas displayed a "poor' attitude 
and lacked "salesmanship." However, 
Mr. Kneisel was unable to support 
these contentions except by testifying 
that Mr. Thomas did not converse with 
him enough when both were working 
on the loading dock; that Mr. Thomas 
had once refused to load a bus; and 
that Mr. Thomas had once been 
"caught' reading a magazine. I am un-
able to accord significant weight to the 
foregoing testimony for two reasons. 
First, I do not find that such testimony 
as to a failure to converse amicably 
while sharing a manual task; a single 
instance of an alleged refusal to  

perform another manual task, testi-
mony concerning which incident was 
controverted; and another single in-
stance of alleged inattention to his 
work, again subject to different inter-
pretations in the offered testimony, 
supports a finding that Mr. Thomas, 
who was employed at the depot for 
more than 3-1/2 years, had a poor atti-
tude and lacked salesmanship. Sec-
ond, such testimony as to these 
incidents is contrary in large part to 
other and more credible testimony of 
Mr. Zeisler, Mr. Harris, and Mr. 
Thomas. 

Notwithstanding the foregoing, I 
find Mr. Kneisel's determination of such 
qualifications as "attitude" and "sales-
manship" wholly subjective and sus-
ceptible to arbitrary application and 
therefore, subject to careful review in a 
case of this kind. 

In accord with the foregoing, I am 
unable to find that Mr. Thomas' "atti-
tude" and/or "salesmanship" was a dis-
qualifying feature in his quest for a 
promotion. 

9) Based on undisputed testi-
mony, I find that Mr. Thomas also pos-
sessed in certain respects, some 
degree of prior ticket agent experience 
in that he had on occasion staffed a 
ticket window temporarily and had per-
formed some duties required of ticket 
agents. 

10)In accord with the foregoing, I 
do not find that Mr. Thomas was de-
nied a promotion either because he 
was in fact unqualified or because re-
spondents believed him to be unquali-
fied, at least as to those qualifications 
set out by Mr. Kneisel. 
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11) The record contains consider-
able testimony relating to an oral test 
administered by Mr. Kneisel to Mr. 
Thomas. Mr. Kneisel testified to the ef-
fect that such test revealed Mr. Tho-
mas' lack of qualifications for the ticket 
agent position. However, I find that 
said test was administered to Mr. Tho-
mas after he had filed a Civil Rights 
complaint and after Mr. Kneisel was 
aware that he had so filed. In addition, 
Mr. Kneisel admitted, and I find that 
prior to administering the test in ques-
tion, he had already determined not to 
promote Mr. Thomas. I infer and find 
from the foregoing, together with my 
earlier findings relating generally to 
such oral tests, that such oral test was 
administered for the purpose of justify-
ing respondents discriminatory con-
duct and not for the purpose of 
determining Mr. Thomas' fitness as a 
ticket agent. 

12) Despite Mr. Kneisei's aforemen-
tioned contention to the effect that Mr. 
Thomas was not a satisfactory em-
ployee during his 3-1/2 years as a 
custodian/baggage handler, I am un-
able to so find. The great weight of 
evidence compels me to find to the 
contrary. 

Although Mr. Thomas was admit-
tedly late in reporting to work approxi-
mately 50 percent of the time, I find 
that such late reporting in no significant 
way adversely affected the smooth op-
eration of the depot generally, or Mr. 
Thomas' work performance specifi-
cally. Documents received in evidence 
clearly show and I find that in most 
cases, Mr. Thomas was late by a mat-
ter of a few minutes. In addition, it was 
clearly established through testimony 
and I find that Mr. Thomas' late  

reporting had never hindered the load-
ing and unloading of buses. I accord 
special significance to the admitted fact 
Mr. Kneisel did not express concern 
about Mr. Thomas' lateness in report-
ing for work until after the said Mr. Tho-
mas sought a promotion; further that 
such lateness in reporting was only 
brought to Mr. Thomas' attention after 
he applied for a promotion and finally, 
the ample and convincing testimony to 
the effect that Mr. Kneisel actively 
manages the depot in a critical and de-
manding manner. I cannot find that 
had Mr. Thomas' tardiness affected ei-
ther his work performance or the depot 
operation in any degree, Mr. Kneisel 
would have remained silent as to what 
his testimony characterized as a dis-
qualifying deficiency. 

In accord with the above, I infer and 
find that Mr. Thomas' lateness in re-
porting for work did not in fact reflect 
adversely on his work performance nor 
was it considered by respondents to 
be of any significant importance prior to 
the filing of the complaint. 

Finally based on credible, convinc-
ing, and for the most part undisputed 
testimony of Mr. Zeisler, supported by 
the significant fact that Mr. Thomas' 
depot employment was without inci-
dent until he sought a promotion, I find 
that when the said Mr. Thomas applied 
for a promotion, he had been for a pe-
riod of approximately 3-1/2 years, a 
better than satisfactory depot 
employee. 

13)1 accord additional significance 
to the undisputed fact that during Mr. 
Thomas' depot tenure as a 
custodian/baggage handler, Timothy 
Harris, a white person, was hired as a 
baggage handler and was within one  

year thereafter promoted to a ticket 
agent position. 

14)Based on the great weight of 
testimony, I find that during the period 
from 1949 to the present, a period cov-
ering approximately 23 years, respon-
dents have employed a total number of 
four black persons in the depot, three 
of whom, Cad Thomas, Daisy Mottley, 
and Paul Belcher, were present and 
gave testimony during the hearing. 

15)1 further find that each of the 
aforementioned black persons em-
ployed by respondents was hired to 
perform custodial and/or baggage han-
dling duties. 

In so finding 1 disregard the partly 
contrary testimony of Mr. Kneisel to the 
effect that he had at one time during 
the approximately 23 year period, em-
ployed a black woman as depot 
switchboard operator; this testimony 
was wholly uncorroborated and mark-
edly lacking in specificity and 
particularity. 

16)Although the record contains 
testimony to the effect that a starting 
ticket agent at the depot may in certain 
instances receive less compensation 
than a custodian/baggage handler, the 
weight of credible testimony was to the 
effect, and I find, that custodial and/or 
baggage positions are presently and 
have been during all times material 
herein, the lowest status positions at 
the depot in terms of potential earring 
power, nature of work, authority, and 
responsibility. 

17) Based on undisputed testi-
mony, I find that none of the aforemen-
tioned black persons employed by 
respondents in the depot was ever 
promoted and/or transferred from  

custodial /baggage to any other depot 
position, whereas in accordance with 
findings set forth above and testimony 
of Mr. Zeisler, Mr. Harris, Mr. Murphy, 
and Ms. Rhoton, a number of white de-
pot employees, including those per-
forming primarily custodiaVbaggage 
duties, were so promoted and/or 
transferred. 

18)Based on other credible testi-
mony of Ms. Mottley; together with tes-
timony of Ms. Nancy Rhoton, a white 
former depot employee; Mr. Harris, a 
White former depot employee; the 
complainant, Mr. Thomas; and Mr. Jo-
seph Bosch, Field Representative with 
the Civil Rights Division, I find that past 
and present depot management per-
sonnel, including Mr. Kneisel, have in 
fact made remarks either directed to or 
overheard by the aforementioned wit-
nesses, which remarks were racially 
prejudicial and clearly expressive of an 
intent on the part of respondents and 
their agents to treat black persons dif-
ferently than white. 

19)Based on the foregoing find-
ings, I infer, find, and conclude that re-
spondents, during all times material 
herein, have denied to black persons, 
because of their race and color, ac-
cess to all depot employment positions 
other than custodiaVbaggage posi-
tions; that since baggage/custodial po-
sitions are presently and have been 
the lowest status depot positions in 
terms of potential earning power, re-
sponsibility, nature of work, and 
authority, respondents have denied in 
the past and continue to deny equal 
depot employment opportunities to 
black persons. 

20)In accord with foregoing find-
ings and particularly finding No. 19, 1 
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infer, find, and conclude that respon-
dents have during all times herein ma-
terial intended to discriminate against 
black persons as found and set forth 
above. 

21)ln accord with all the foregoing 
findings, I infer, find and conclude that 
Mr. Thomas was denied a promotion 
from his custodial/baggage position to 
a ticket agent position because of his 
race and color. 

Termination 

1) In accord with undisputed credi-
ble testimony, I find that after receiving 
no definitive reply to his continued re-
quests for a promotion, Mr. Thomas 
wrote and sent two substantially identi-
cal letters to appropriate management 
personnel of Continental and Pacific 
Trailways in which he alleged racially 
discriminatory employment practices 
on the part of respondents. 

2) Mr. Kneisel admitted and I find 
that the aforementioned letters were 
forwarded to him on or about March 8, 
1971; that he thereupon became con-
cerned and initiated personal meetings 
to discuss the matter with Mr. Bosch, 
Field Representative of the Civil Rights 
Division, and with various other per-
sons including his Corporate Vice 
President(s) and Mr. Zeisler, his Assis-
tant Depot Manager. 

3) On or about March 9, 1971, the 
following events occurred: 

a) Mr. Thomas signed and filed a 
complaint of discrimination with the 
Civil Rights Division alleging that re-
spondents had unlawfully discrimi-
nated against him because of his race 
and color in denying him a promotion. 

b) Mr. Kneisel instructed Mr. Zeis-
ler to watch Mr. Thomas and to keep  

notes on his daily activities, which 
notes were to be submitted to Mr. 
Kneisel on a daily basis; such notes 
were in fact thereafter kept and 
retained. 

c) Mr. Kneisel initiated a meeting 
with Mr. Thomas wherein he ex-
pressed displeasure with Mr. Thomas 
for having written the aforementioned 
letters. During this meeting, Mr. Tho-
mas made known his desire not to dis-
cuss the matter further as follows: 

"... because of Mr. Kneisel's treat-
ment of me in regard to my re-
quest up to that point; he hadn't 
seemed open, frank to me about 
the situation. I was frankly suspi-
cious of his motive. I did not want 
to discuss the matter until I had a 
clear picture of what my legal 
rights were in the matter; I did not 
want to make statements or be 
drawn into compromises which I 
could not get out of at a later day." 

4) Based on Mr. Thomas' further 
credible testimony, I find that subse-
quent to March 9, 1971, his fellow de-
pot employees were generally less 
friendly and conversant with him, and I 
infer and find therefrom that Mr. 
Kneisel had made known to the depot 
employees generally, his displeasure 
with Mr. Thomas for having written the 
aforementioned letters and having filed 
a Civil Rights complaint. 

5) On April 23, 1971, Mr. Thomas 
initiated a meeting with Mr. Chappel 
who had just prior thereto been hired 
as Assistant Depot Manager upon the 
resignation of Mr. Zeisler. During this 
meeting, Mr. Thomas expressed his 
willingness to perform his duties in 
whatever manner Mr. Chappel might 
prefer, and further, indicated his desire  

that the conflict between himself and 
Mr. Kneisel would not affect his work 
performance or his working relation-
ship with Mr. Chappel. I further find 
based on credible testimony of Mr. 
Thomas, that at no time did Mr. Chap-
pel formally revise or change Mr. Tho-
mas' work scheduled but rather he 
often interrupted Mr. Thomas' perform-
ance of duties by instructing him to 
leave what he was doing on a mo-
ment's notice and to do something 
else. I find that despite the inconven-
ience and hardship this sort of supervi-
sion caused Mr. Thomas according to 
his testimony, he followed Mr. Chap-
pel's instructions without complaint or 
incident until April 27, 1971. 

6) I find that on April 26, 1971, Mr. 
Kneisel initiated a meeting, attended by 
himself, Mr. Chappel, and Mr. Thomas, 
during which meeting Mr. Kneisel ad-
ministered the aforementioned oral test 
to Mr. Thomas. 

7) I find that during the morning 
hours of April 27, 1971, Mr. Chappel 
interrupted Mr. Thomas' performance 
of his usual duties and ordered him to 
clean an office which Mr. Thomas had 
never in his 3-1/2  years of depot em-
ployment been requested or required 
to clean. There is considerable testi-
mony in the record concerning whether 
the office in question was properly the 
responsibility of the depot custodian or 
the building custodial service. Regard-
less of the determination of such issue, 
I find that Mr. Thomas believed he was 
being harassed rather than being re-
quested to perform a legitimate job 
within his established scope of respon-
sibility. I find that Mr. Thomas refused 
to clean the office in question and at-
tempted to explain to Mr. Chappel his  

reasons for so refusing, but that Mr. 
Chappel would not allow Mr. Thomas 
to state his reasons. I find that Mr. 
Chappel thereupon left Mr. Thomas, 
conferred in person with Mr. Kneisel 
and by phone with Mr. Kelly, Assistant 
Business Manager of the Service Em-
ployees Union, Local 49; that he there-
after returned to Mr. Thomas and 
informed him that he was fired and that 
his check would be ready within a mat-
ter of minutes. I find that within a mat-
ter of approximately 15 minutes 
thereafter, Mr. Thomas departed from 
the depot and that at no time prior to 
his departure did Mr. Kneisel ask him 
why he had refused Mr. Chappel's or-
der, despite the fact that Mr. Thomas 
had been a depot employee for more 
than 3-1/2 years while Mr. Chappel 
had been at the depot less than 1 
month. Mr. Kneisel admitted and I find 
that he personally authorized Mr. 
Chappel to fire Mr. Thomas. 

Mr. Thomas did not have the duty 
to immediately carry out every order 
from his supervisor, for example orders 
which were immoral, illegal, unfair or 
degrading. Orders of such a nature 
would be evidence of a hostile atmos-
phere and evidence of retaliation. 

However, I do not find that the or-
der from Mr. Chappel to clean the 
room fell within the category of orders 
that could reasonably be disobeyed, 
particularly since his regular duties in-
cluded general maintenance. Since 
Mr. Thomas' employment was covered 
by a collective bargaining agreement 
which included a grievance procedure, 
he had an established orderly proce-
dure available to him for resolving the 
issue of his specific duties. 
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In light of Mr. Thomas' long period 
of employment with the respondent, 
termination seems unnecessarily 
abrupt and may well reflect the pres-
sure and change of atmosphere about 
which Mr. Thomas testified. However, 
considering all the circumstances and 
even though Mr. Thomas apparently 
felt he was being harassed, his refusal 
to clean the office was not justified or 
warranted and I am unable to find that 
his termination was because he op-
posed racially discriminatory employ-
ment practices or because he had filed 
a complaint of discrimination against 
the respondent. 

8) I find that Mr. Kneisel, by his ac-
tions and statements created an at-
mosphere at the depot that 
encouraged Mr. Thomas' fellow em-
ployees and supervisors to be less 
friendly toward him and critical of his 
work performance. This hostile atmos-
phere was the background that set the 
stage for Mr. Thomas' abrupt termina-
tion. I find that this change of attitude 
toward Mr. Thomas, which resulted in 
different treatment, was directly attrib-
utable to the fact that he wrote letters 
to Continental Trailways and Pacific 
Trailways and because he filed a com-
plaint with the Civil Rights Division. 

Damages 
1) In accord with Mr. Thomas' 

convincing and candid testimony, the 
Presiding Officers evaluation of Mr. 
Thomas' manner while testifying, and 
respondent's method and manner of 
discriminating against him as found 
and set forth above, I find as fact that 
the said Mr. Thomas suffered humilia-
tion, indignity, frustration, anxiety, ten-
sion, and nervousness as effects of the 
racially discriminatory activities of  

28 (1975). 

respondents and each of them; further 
that $4,000 is a reasonable value in 
compensation thereof. 

CONCLUSIONS OF LAW 

1) The corporate respondent, N. 
H. Kneisel, Inc., is presently and has 
been during all times material herein 
an "employer' within the definition 
thereof set forth in ORS 659.010(6) 
and as such is subject to the provi-
sions of ORS 659.010. 

2) In accordance with the facts as 
found and recited herein-above, I con-
clude as a matter of law that the re-
spondents, and each of them, have 
been in continuous violation of the pro-
visions of ORS 659.030(1) by relegat-
ing black persons, because of their 
race and color, to those depot jobs and 
positions carrying the least responsibil-
ity, status and pay. 

3) I conclude as a matter of law 
that Norman H. Kneisel violated the 
provision of ORS 659.030(5) by aiding 
and abetting N. H. Kneisel, Inc., in fail-
ing and refusing to promote Carl Tho-
mas solely because of his race and 
color and in discriminating against Carl 
Thomas because he opposed prac-
tices forbidden by ORS 659.010 to 
659.110 and because he filed a com-
plaint with the Civil Rights Division. 

4) In accordance with the facts as 
found and recited herein-above, I con-
clude as a matter of law that respon-
dents, and each of them, violated the 
provisions of ORS 659.030(1) by fail-
ing and refusing to promote Carl Tho-
mas solely because of his race and 
color. 

5) In accordance with the facts as 
found and recited herein-above, I con-
clude as a matter of law that the  

respondents, and each of them, did not 
violate the provisions of ORS 
659.030(4) by discharging Mr. Thomas 
because he opposed practices forbid-
den by ORS 659.030(1) nor because 
he filed a Complainant of Discrimina-
tion with the Civil Rights Division of the 
Oregon Bureau of Labor. 

6) In accordance with the facts as 
found and recited herein-above, I con-
clude as a matter of law that respon-
dents, and each of them, violated the 
provisions of ORS 659.030(4) by dis-
criminating against Mr. Thomas be-
cause he opposed practices forbidden 
by ORS 659.030 and because he filed 
a complaint pursuant to ORS 659.040. 

7) In accordance with the facts as 
found and recited herein-above, I con-
clude as a matter of law that the follow-
ing damages were sustained by Carl 
Thomas as effects of unlawful employ-
ment practices engaged in by respon-
dents, and each of them; said 
damages are therefore compensable 
effects under ORS 659.010 to 
659.110, as unlawful employment 
practices found by the Commissioner 
of the Oregon Bureau of Labor. 

a) Humiliation, indignity, frus-
tration, anxiety, tension, and nervous-
ness: $4,000.00. 

ORDER 

In accordance with the Findings of 
Fact and Conclusions of Law set forth 
above, IT IS HEREBY ORDERED 
THAT, 

1) Respondents shall deliver to the 
office of the Oregon Bureau of Labor, 
Room 473, State Office Building, Port-
land, Oregon, within ten (10) days of 
the date of this Order, a cashier's  

check or money order payable to Carl 
Thomas in the amount of $4,000.00. 

2) Respondents 	shall, 	within 
twenty (20) days of the date of this Or-
der, deliver to the office of the Oregon 
Bureau of Labor, Room 473, State Of-
fice Building, Portland, Oregon, a writ-
ten bona fide job offer directed to the 
complainant and offering him a position 
as depot ticket agent; said offer shall 
remain open for acceptance by the 
complainant for a period of ten (10) 
days. 

3) Respondents 	shall, 	within 
twenty (20) days of the date of this Or-
der, deliver to the Office of the Oregon 
Bureau of Labor, Room 473, State Of-
fice Building, Portland, Oregon, a writ-
ten apology directed to the 
complainant. 

4) Respondents shall place and 
retain, for a period of not less than ten 
(10) years, within Mr. Thomas' person-
nel file or files, a complete copy of 
these Findings of Fact, Conclusions of 
Law and Order, along with a copy of 
respondents letter of apology above 
ordered. 

5) Respondents shall within ten 
(10) days of the date of this Order post 
in an easily visible portion of the depot, 
a complete copy of these Findings of 
Fact, Conclusions of Law and Order, 
and shall maintain said posting for a 
period of not less than ninety (90) 
days. 

6) The respondents, N. H. Kneisel, 
Inc. and N. H. Kneisel, their agents, of-
ficers, employees and successors in 
interest and all persons in active con-
cert or participation with any of them 
are enjoined from engaging in any of 
the acts or practices hereinafter 
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described, which have the purpose or 
effect of refusing to hire or employ or to 
bar or discharge from employment 
such individual or to discriminate 
against such individual in compensa-
tion or in terms, conditions, or privi-
leges of employment because of the 
race and color of any individual or any 
other person with whom the individual 
associates: 

a) Printing or circulating or 
causing to be printed or circulated 
any statement, advertisement or 
publication, or to use any form of 
application or to make any inquiry 
in connection with prospective em-
ployment which expresses directly 
or indirectly any limitation, specifi-
cation, or discrimination, unless 
based upon a bona fide occupa-
tional qualification. 

b) Aiding, abetting, inciting, 
compelling or coercing the doing of 
any of the acts forbidden under 
ORS 659.010 to 659.110, or to at-
tempt to do so. 

c) Limiting, segregating, or 
classifying respondents' employ-
ees in any way which would de-
prive or tend to deprive them of 
equality in the terms, conditions, 
privileges, and opportunities of 
their employment because of race 
and color. 

d) Engaging in any acts or 
practices which perpetuate or tend 
to perpetuate the discriminatory ef-
fects of practices which in the past 
may have had the effect of dis-
criminating against individuals be-
cause of their race and color. 

7) Respondent Norman H. Kneisel 
shall, within thirty (30) days of the date  

of this Order, designate a person who 
will be an established liaison between 
N. H. Kneisel, Inc., and the Civil Rights 
Division to aid in the implementation of 
the remedies required by this Order. 

8) Respondents shall, within sixty 
(60) days of the date of this Order, 
submit to the Civil Rights Division for 
approval an affirmative action program 
providing definite goals, timetables, 
and methods by which black persons 
will be recruited, hired for, and retained 
in those depot positions heretofore 
filled exclusively by white persons. 

Respondents' affirmative action 
program will further include but not be 
limited to the following: 

a) Written job descriptions for 
all employment positions at Trail-
ways Bus Depot; said descriptions 
will accurately and objectively de-
tail only those duties which are re-
quired in carrying out the position 
and only those qualifications nec-
essary to perform the required du-
ties which are "convenient' and 
those qualifications which may be 
desired. 

b) Uniform grievance proce-
dure whereby employees can ap-
peal for relief from supervisory 
actions believed to be improper 
due to alleged bias because of 
race and color. 

9) Respondents shall, within thirty 
(30) days after approval of the afore-
mentioned affirmative action program 
by the Civil Rights Division and at one 
hundred-twenty (120) day intervals 
thereafter for a period of three (3) 
years, file with the Civil Rights Division 
written reports specifying in detail the 
efforts made by N. H. Kneisel, Inc.,  

during the preceding one hundred-
twenty (120) day period, to implement 
each and every requirement of this Or-
der, and further specifying in detail the 
results of such efforts. 

10) As part of the aforementioned 
reports, respondents shall provide an 
organizational and personnel chart 
showing each position with the Trail-
ways Bus Depot when it is at its fullest 
staffing potential. The chart will be 
kept current by respondents from fig-
ures and facts of record as of the first 
day of each preceding one hundred-
twenty (120) day period. The chart 
shall show the name of the person fill-
ing each position together with the race 
and color or that person. If a position 
has remained unfilled during the previ-
ous month, such fact will be noted on 
the chart. 

IT IS FURTHER ORDERED that 
the office of Commissioner of the Ore-
gon Bureau of Labor or its successors 
shall retain jurisdiction in this matter 
and if, for any reason not specified 
herein, new facts should develop 
which would affect any of the remedies 
provided herein, or the discriminatory 
conduct of any of the respondents 
should continue, the complainant, any 
persons similarly situated, the Adminis-
trator of the Civil Rights Division, or any 
of them may petition me for a Supple-
mentary Order and Relief which would 
provide an adequate remedy for the 
complainant, or other persons similarly 
situated to carry out the purpose of the 
Civil Rights laws, and eliminate the ef-
fects of such alleged unlawful 
practices. 

In the Matter of 

MARV TONKIN FORD SALES, INC., 
an Oregon Corporation; and Ray 

Gentile and Harlan Griffith, 

Respondents. 

Case Number [none] 

Final Order of the Commissioner 

Bill Stevenson 

Issued April 2, 1976. 

SYNOPSIS 

Where Respondent corporation's 
agent asked different questions of a fe-
male applicant for a vehicle sales job 
than the questions asked of a male ap-
plicant, and the questions provided 
some evidence of different treatment 
based on the Complainants sex, the 
Commissioner found the questions 
were not a factor in Respondent's deci-
sion not to hire the Complainant. Re-
spondent did not violate ORS 659.030 
where the corporation offered the job 
to a male before Complainant, a fe-
male, applied, and the Complainant 
was not qualified for the job. ORS 
659.030. 

The above entitled matter having come 
on regularly for hearing before Russell 
M. Heath, designated as Presiding Of-
ficer by the Commissioner of the Ore-
gon State Bureau of Labor, the hearing 
being held in Room 36 of the State Of-
fice Building, 1400 S.W. Fifth Avenue, 
Portland, Oregon commencing at 9:00 
a.m. on March 4, 1974, and continuing 
through March 8, 1974; the Complain-
ant being present and the Civil Rights 
Division being present and repre-
sented by Victor Levy, Assistant 
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Attorney General, and the Respon-
dents being present and represented 
by Terry Baker, Attorney at Law. On 
October 10, 1975, Dale Price was des-
ignated as Presiding Officer to replace 
Russell Heath who left state service. 
Having considered the entire record, I 
make the following Evidentiary Rulings, 
Findings of Fact, Conclusion of Law 
and Order. 

EVIDENTIARY RULINGS 

1) At the time of the hearing, testi-
mony was elicited from various wit-
nesses regarding events which 
occurred subsequent to the date of fil-
ing of the complaint. This testimony 
centered on attempts to resolve the is-
sues of this case through negotiation 
among the parties. An objection was 
lodged and was based upon the theory 
that matters of attempted settlement 
prior to litigation are inadmissible as 
evidence of unlawful discrimination. A 
ruling was reserved. Upon review, the 
objection is overruled. This testimony 
was offered to show continuing acts of 
discrimination, not to expose the prop-
erly informal details of attempted 
settlement. 

2) At the time of the hearing, testi-
mony was elicited from Mary Tonkin 
regarding what field investigator Sandy 
Henderson had told Respondent Har-
lan Griffith. The testimony was ob-
jected to as hearsay and a ruling was 
reserved. Upon review, the objection 
is sustained. 

3) At the time of hearing, a SR-22 
certificate was offered in evidence and 
was objected to as irrelevant. Upon 
review the objection is overruled. 

4) At the time of hearing, testi-
mony was elicited which attempted,  

through complainants testimony, to 
separate the extent of alleged injury at-
tributable to the actions of the various 
Respondents. This line of inquiry was 
objected to as outside the knowledge 
of the Complaint. A ruling was re-
served. Upon review the objection is 
sustained. 

FINDINGS OF FACT 

Procedural 
1) The Complainant, Sheila San-

ford, on May 11, 1973, signed and filed 
with the Civil Rights Division of the 
Oregon Bureau of Labor, a complaint 
of unlawful discrimination on a form 
provided by the Civil Rights Division. 
Her signature was notarized by Notary 
Public Linda Baggenstos. Said Com-
plainant alleged unlawful employment 
practices based upon sex by Mary 
Tonkin Ford Sales Incorporated. The 
complaint was subsequently amended 
in accordance with ORS 659.050(1) to 
include as Respondents Ray Gentile 
and Harlan Griffith who acted as em-
ployees and agents of Mary Tonkin 
Ford Sales Incorporated at all times in-
cident to this inquiry. 

2) Following the filing of said com-
plaint, the allegations contained therein 
were investigated by Sandy Hender-
son, a field representative with the Civil 
Rights Division. At the conclusion of 
said investigation, an administrative 
determination was made that there ex-
isted substantial evidence to support 
the allegations of the complaint. 
Thereafter efforts were made to re-
solve the matter through conciliation, 
but such efforts were unsuccessful. 

3) Thereafter, the Commissioner 
of the Oregon Bureau of Labor, by and 
through Gayle Gemmel', Administrator  

of the Civil Rights Division, drew spe-
cific charges of unlawful discrimination 
against the Respondents, and each of 
them. It was charged that Respon-
dents and each of them have: 

a. Engaged in and continue to en-
gage in unlawful employment practices 
designed and calculated to limit and re-
strict the sales personnel in the Rec-
reational Vehicle Division of the 
Respondent, Mary Tonkin Ford, to 
males only. 

b. Since on or about May 10, 
1973, refused and continue to refuse 
to employ Sheila Sanford as a sales 
person in the Recreational Vehicle Di-
vision of Respondent Mary Tonkin 
Ford because of her sex. 

c. Commencing on or about May 
10, 1973, and continuously thereafter, 
aided and abetted each other and the 
Respondent Mary Tonkin Ford to en-
gage in an unlawful employment prac-
tice, to wit, the refusal to hire Sheila 
Sanford because of her sex for a sales 
position in the Recreational Vehicle Di-
vision of the Respondent Mary Tonkin 
Ford. 

Said charges were duly served 
upon the Respondents, and each of 
them. The hearing on the charges 
was scheduled for the fifth day of 
March, 1974, at the State Office Build-
ing, 1400 S.W. Fifth Avenue, Portland, 
Oregon. 

4) Presiding Officer Russell M. 
Heath was present at all times during 
which the said hearing was convened. 
During the course of the hearing, the 
Presiding Officer ruled on motions by 
counsel and on the admissibility of evi-
dence. Certain such rulings were 
reserved. 

Background 
1) Respondent Mary Tonkin Ford 

Sales Incorporated is an Oregon cor-
poration of which Mary Tonkin is Presi-
dent. The Corporation is and was at all 
times mentioned herein a retail vehicle 
sales, leasing and rental organization 
employing numerous persons in a vari-
ety of capacities including, but not lim-
ited to, salespersons, clerical 
personnel, parts clerks, and supervi-
sory personnel. 

2) Respondent Ray Gentile was 
employed by Respondent Mary Tonkin 
Ford Sales Incorporated beginning in 
December of 1967. At the time Com-
plainant applied for work with Respon-
dent Corporation, Mr. Gentile was 
Assistant Sales Manager of the Rec-
reational Vehicle Center and was re-
sponsible for initial screening of job 
applicants and forwarding of applica-
tions and recommendations to Re-
spondent Harlan Griffith. 

3) Respondent Harlan Griffith was 
employed by Mary Tonkin Ford Sales 
Incorporated beginning in February of 
1973. At the time Complainant applied 
for work with Respondent Corporation, 
Mr. Griffith was manager of the Truck 
and Recreational Vehicle Divisions and 
was responsible for hiring and firing of 
employees within these divisions. 

4) I find that Complainant, Sheila 
Sanford, is a female person who ini-
tially applied for employment at the 
aforementioned Recreational Vehicle 
Center on May 10, 1973. 

5) Respondent Corporation has 
employed women in the past and at 
the time of the hearing in a variety of 
jobs including, but not limited to, Over-
seas Military Sales Manager, Daily 
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Rental Manager and Recreational Ve-
hicle Sales Person at the Recreational 
Vehicle Center. 
Chronology 

1) On May 9, 1973, an ad ap-
peared in the Oregonian newspaper 
soliciting applicants for 'Recreational 
Vehicle Sales Counselor' with Re-
spondent Corporation. I find that this 
ad was used to draw applicants for the 
one available position at the Recrea-
tional Vehicle Center and for the other 
sales locations where recreational ve-
hicles, trucks, and automobiles are 
sold. 

2) On May 9, John Langdon, a 
long time fiend of Respondent Ray 
Gentile, was interviewed for the posi-
tion at the Recreational Vehicle Center 
and was offered the job contingent 
upon agreement of his wife. 

3) I find that at approximately 5:00 
p.m. on May 10, 1973, after telephon-
ing the Recreational Vehicle Center, 
Complainant did apply in person for the 
job in question and was interviewed by 
Respondent Gentile. 

4) On May 11, 1973, early in the 
morning, Respondent Gentile spoke to 
Respondent Griffith about Complain-
ant's application for employment and 
suggested that she was not qualified 
for employment as a vehicle sales per-
son due to her lack of sales back-
ground and her drivers license which 
forbade her from driving Respondent 
Corporation's vehicles. Respondent 
Griffith concurred. 

5) On May 11, 1973, between 
8:30 and 9:30 a.m., Mr. Langdon ac-
cepted the offer of the only available 
job at the Recreational Vehicle Center 
and did begin working a few days later. 

6) On May 11, 1973, well after 
9:00 a.m. and after Mr. Langdon had 
accepted the job at the Recreational 
Vehicle Center, Complainant tele-
phoned Respondent Gentile, identified 
herself, and was informed that the job 
at the Recreational Vehicle Center had 
been filled. 

7) On May 11, 1973, at about 
10:00 am., an acquaintance of Com-
plainants, one Mr. Dan Leedom, at 
Complainant's request, did telephone 
Respondent Gentile and was told that 
the job was still open. This was con-
sistent with the prior filling of the job at 
the Recreational Vehicle Center in that 
when talking to Mr. Leedom, Respon-
dent Gentile was acting in response to 
instructions from Respondent Griffith to 
solicit applicants for sales jobs at Re-
spondent Mary Tonkin Ford's sales ar-
eas other than the Recreational 
Vehicle Center. 

8) Following Complainant's filing of 
her complaint on May 11, 1973, field 
investigator Sandy Henderson of the 
Oregon Bureau of Labor Civil Rights 
Division telephoned Mr. Tonkin and ar-
ranged for a second interview for 
Complainant 

9) On May 18, 1973 Complainant 
was interviewed by Respondent Grif-
fith and was given employment appli-
cation forms and a credit check form to 
fill out; and was told that a restriction 
apparent on her motor vehicles opera-
tors license, which forbade her from 
driving any vehicle except a certain 
1965 Chevrolet, would have to be re-
moved before she could be insured or 
employed by Respondent Corporation. 

10)1 find that on May 31, 1973, 
Complainant received a letter from Re-
spondent Harlan Griffith which stated  

in part that because of her failure to re-
turn completed credit check and em-
ployment application forms, and her 
failure to verify the lifting of the restric-
tion from her motor vehicle operators 
license, that Respondent Griffith as-
sumed that her interest in working for 
Respondent Corporation had 
"terminated." 

11)1 find that field investigator 
Sandy Henderson telephoned Mr. Grif-
fith after learning of the above men-
tioned letter to Complainant, and that 
Mr. Griffith stated that upon receipt of 
the forms and verification required he 
would find a place for Complainant in 
the organization. 

12)On or about June 8, 1973, Re-
spondent Griffith did telephone field in-
vestigator Henderson and did inform 
her that due to necessary sales staff 
reassignments pursuant to an impend-
ing leasing of the Recreational Vehicle 
Center to Cabana Corporation, that he 
would no longer be able to find a job 
for Complainant and that because 
Complainant had not cleared her 
drivers license, that he assumed that 
she was no longer interested in em- 
ployment 	with 	Respondent 
Corporation. 

13)On or about June 15, 1973, Ca-
bana Corporation did take over occu-
pancy and control of what was 
previously Respondent Corporation's 
Recreational Vehicle Center pursuant 
to a lease agreement with Respondent 
Mary Tonkin Ford Sales Incorporated. 

Job Qualifications 

1) The qualifications for the job of 
Recreational Vehicle Sales Person 
were reasonable and included the 
following: 

a. Sales background; 
b. Motor vehicle operators license 

permitting operation of Respondent 
Corporation's vehicles. 

2) Complainant's background in-
cluded very little selling experience and 
a restricted motor vehicle operators li-
cense which would prevent her from 
operating Respondent Corporation's 
vehicles. 

3) Successful applicant John 
Langdon had considerable sales expe-
rience and was licensed to allow op-
eration of Respondent Corporation's 
vehicles. 

Job Availability 
1) I find that there was only one 

position available at Respondent Cor-
poration's Recreational Vehicle Center 
in May of 1973, and that this position 
was filled by John Langdon. 

2) Respondent's Oregonian news-
paper ad of May 9, 1973, was used to 
fill the job at the Recreational Vehicle 
Center, as well as to attract potential 
sales personnel for employment at 
other locations where recreational ve-
hicles, trucks and automobiles are 
sold. 

3) Respondent Griffith did, on May 
18, 1973, discuss with Complainant a 
job available at Respondent Corpora-
tion's Truck Center where recreational 
vehicles trucks and automobiles are 
sold. Complainant did then state her 
desire to work only at the Recreational 
Vehicle Center. 
Different Treatment 

1) Both Complainant and John 
Langdon were asked to consult their 
spouses before being hired by Re-
spondent Corporation due to the 
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likelihood of lengthy and irregular work-
ing hours. 

2) Some questions were asked 
Complainant regarding her attire, her 
children, her means of relating to male 
co-workers, which were not asked of 
John Langdon. These questions pro-
vide some evidence of different treat-
ment based upon Complainants sex, 
but were not a factor in Respondents 
decision not to hire Complainant. 

CONCLUSIONS OF LAW 

1) At all times material herein, Re-
spondent Mary Tonkin Ford Sales In-
corporated was and is an Oregon 
corporation authorized to -do business 
in Oregon and is an employer subject 
to ORS 659.010 through 659.110. 

2) At all times material herein, Re-
spondent Ray Gentile was an em-
ployee of Respondent Corporation with 
authority and responsibility for prelimi-
nary screening in recruiting, hiring, pro-
moting, transferring, and discharging 
employees and prospective employ-
ees of and for the Recreational Vehicle 
Division of Respondent Corporation. 
As such, Mr. Gentile is subject to ORS 
659.01U.through 659.110. 

3) At all times material herein, Re-
spondent Harlan Griffith was the man-
aging agent of the Truck and 
Recreational Divisions of Respondent 
Corporation, and was responsible for 
the recruiting, hiring, promoting, trans- 
ferring and discharging of employees 
and prospective employees of the 
Recreational Vehicle and Truck Divi-
sions. As such, Mr. Griffith is subject 
to ORS 659.010 through 659.110. 

4) The specific charges of unlawful 
employment practices based upon sex 
against Respondents Mary Tonkin 

Ford Sales Incorporated, Ray Gentile, 
and Harlan Griffith are not supported 
by the weight of the evidence pre-
sented and Respondents did not com-
mit unlawful employment practices in 
violation of ORS 659.030. 

ORDER 
In accordance with the Findings of 

Fact and Conclusions of Law set forth 
above, it is hereby ordered that the 
specific charges of unlawful employ-
ment practices based upon sex and 
the complaint against Mary Tonkin 
Ford Sales Incorporated, Ray Gentile 
and Harlan Griffith and each of them 
are dismissed. 

In the Matter of 
Malvin Bright, dba 

BRIGHTS ARCO, 

Respondent. 

SYNOPSIS 
Where Respondent employer re-

fused to hire a Mexican American 
complainant as a part-time service sta-
tion attendant when he responded to a 
newspaper advertisement the day after 
it was published, Respondent did not 
commit an unlawful employment prac-
tice because the one position available  

was filled on the day the ad first ap-
peared, and complainants national ori-
gin or color bore no relation to his 
non-hire. ORS 659.010(6); 659.030(1); 
659.060(4). 

The above entitled matter having 
come on regularly for hearing before 
Russell M. Heath, designated Presid-
ing Officer by the Commissioner of the 
Oregon Bureau of Labor, the hearing 
being held in room 208, Memorial Un-
ion Building, Oregon State University, 
Corvallis, Oregon at 9:30 a.m. on No-
vember 13, 1974; the Agency and 
Complainant being present and repre-
sented by Thomas E. Twist, Assistant 
Attorney General, and the Respondent 
being present and represented by 
Donald R. Todorovich, Attorney at 
Law. On October 10, 1975, Dale A. 
Price was designated as Presiding Of-
ficer to replace Russell M. Heath, who 
left State service. The Commissioner 
of Labor having reviewed the Findings 
of Fact, Conclusions of Law and Order 
proposed by the Presiding Officer and 
having considered the exceptions 
thereto filed by parties to this action 
does hereby make the Findings of 
Fact, Conclusions of Law and Order, 
which follow the Evidentiary Rulings 
herein. 

EVIDENTIARY RULINGS 
1) At the time of the hearing, testi-

mony from Ms. Jeanette Sargeant was 
elicited regarding what Mr. Paul Ander-
son had said during a Corvallis Human 
Relations Committee meeting held in 
October 1971. The testimony was ob-
jected to as hearsay and a ruling was 
reserved. Upon review, the objection 
is sustained. 

2) At the time of the hearing, testi-
mony from Mr. Richard Olsen was elic-
ited regarding his knowledge of Mr. 
Brights reputation for trust and veracity 
in the community. The testimony was 
objected to as being incompetent and 
irrelevant. A ruling was reserved. 
Upon review the objection is sustained. 

3) At the time of the hearing, testi-
mony from Mr. Bill Foster was elicited 
regarding how he knew that Respon-
dent Mr. Bright had hired an applicant 
prior to Complainants time of applica-
tion. The witness stated that Mr. Bright 
told him someone had been hired. 
The testimony was objected to as 
hearsay and a ruling was reserved. 
Because the declarant, Mr. Bright, was 
present at the hearing and subject to 
cross examination, the objection is 
overruled. 

4) At the time of the hearing, testi-
mony was elicited from Mr. Bill Foster 
regarding whether he was subpoe-
naed to appear at the hearing. The 
testimony was objected to as irrelevant 
and a ruling was reserved. Upon re-
view, the objection is overruled. 

FINDINGS OF FACT 

Procedural 
1) Complainant Charles Martinez 

did on October 12, 1971, file with the 
Civil Rights Division of the Oregon Bu-
reau of Labor a complaint of discrimi-
nation alleging that Marvin Bright, dba 
Brights ARCO, had unlawfully refused 
to consider him for employment solely 
because of his national origin or color. 

2) Pursuant to the filing of the 
aforementioned complaint, the Civil 
Rights Division conducted an investi-
gation of the " allegations contained 
therein. At the conclusion of said 

Case Number [none] 

Final Order of the Commissioner 

Bill Stevenson 

Issued June 30, 1976. 
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investigation an administrative determi-
nation was made that there existed 
substantial evidence in support of the 
Complainant's allegations. Subsequent 
efforts to resolve the matter through 
conference and conciliation were 
unsuccessful. 

3) Thereafter, the Commissioner of 
the Oregon Bureau of Labor, by and 
through Lee E. Moore, Administrator of 
the Civil Rights Division, drew Specific 
Charges of unlawful employment prac-
tices based upon national origin or 
color against Marvin Bright, dba 
Brights ARCO. The Specific Charges 
are as follows: 

A) Commencing on or about Octo-
ber 6, 1971, and continuously thereaf-
ter the Respondent, Marvin Bright, 
because of the national origin or color 
of Charles Martinez refused to hire and 
employ Charles Martinez, who had ap-
plied for employment as a gas station 
attendant at the Respondents service 
station business in Corvallis, Oregon. 

B) That as the effect of the Re-
spondents refusal to hire and employ 
Charles Martinez because of Charles 
Martinez's national origin or color, 
Charles Martinez has suffered dam-
ages for which he claims compensa-
tion as follows: 

(1) Humiliation, indignity, ten-
sion and nervousness $5,000; (2) 
Travel expenses incurred as a re-
sult of attending public hearing 
$200; (3) Loss of income for the 
period of October 7, 1971, to July 
1, 1974, $4,430. Total $9,630. 

4) Said charges and a Notice of 
Hearing were duly served upon the 
Respondent. The hearing on the 
charges was scheduled for November  

7, 1974, in room 208 of the Memorial 
Union Building, Oregon State Univer-
sity, Corvallis, Oregon. Upon request 
of attorney for Respondent, the hear-
ing was set over to November 13, 
1974. 

5) The Presiding Officer, Dale A. 
Price, was present at all times during 
which the said hearing was convened. 
During the course of the hearing, Pre-
siding Officer Russell M. Heath ruled 
on motions by counsel and on the ad-
missibility of evidence and reserved 
certain rulings. 

Background 
1) Respondent Marvin Bright was 

at the time of hearing and at all times 
material herein, the owner and opera-
tor of an ARCO service station located 
at 2100 N.W. 9th Street, Corvallis, Ore-
gon, and known as Brights ARCO. 
During October 1971 and at all times 
material herein, Mr. Bright employed 
four to five employees at Bright's 
ARCO. 

2) As owner and manager of 
Bright's ARCO, Mr. Bright retained full 
and final authority over all employment 
and personnel matters including but 
not limited to recruiting, hiring, 
compensation, promoting and firing of 
all employees and prospective employ-
ees of Brights ARCO. 

3) Complainant Charles Martinez 
is a Mexican American male who dur-
ing all times material herein did reside 
in Corvallis, Oregon, where he is at-
tending Oregon State University. 

4) The alleged involvement of 
Complainants acquaintance, Mr. Paul 
Anderson, in the events material 
herein cannot be considered in weigh-
ing the evidence herein because Mr. 

Anderson did not testify nor did he sign 
any written statements, nor did Com-
plainant hear the conversations al-
leged to have taken place between Mr. 
Anderson and Respondent Bright 

5) Respondent Bright did work the 
7:00 a.m. to 4:00 p.m. shift at Bright's 
ARCO service station at all times ma-
terial herein. 

6) Because it is impossible to dis-
cern when Respondent Bright first at-
tempted to "kill" the newspaper ad for 
the position in question, I draw no infer-
ence from the fact that this ad did run 
beyond the date of hiring Mr. John 
Moore. 

Chronology 

1) It has been stipulated and I find 
that on October 6, 1971, the following 
job opening advertisement was placed 
by Respondent Bright in the Corvallis 
Gazette Times: 

"Experienced Service Station At-
tendant needed. Over 21, must be 
clean cut. Part time night shift and 
weekends. Call 753-3865." 

2) In the afternoon or early evening 
of October 6, 1971, Mr. John L. Moore 
did apply for the job at Bright's ARCO 
in person and in response to the afore-
mentioned ad. Mr. Moore did speak to 
Mr. Bright and was on this day hired for 
the position in question, although he 
was not to begin work until the next 
week. 

3) On October 7, 1971, at approxi-
mately 11:30 a.m., Complainant Char- 
les 	Martinez 	did 	telephone 
Respondent Bright in response to the 
aforementioned ad and did tell Mr. 
Bright that he had six months service 
station experience, to which Mr. Bright 
responded that six months was 

inadequate experience and that he 
had a prior applicant with greater 
experience. 

4) On October 7, 1971, at approxi-
mately 2:30 p.m., Complainant did ap-
ply for the job in question in person at 
Bright's ARCO, and did tell Respon-
dent that he had one and one half 
years experience as a service station 
attendant. Respondent did then tell 
Complainant that the position had 
been filled. 

5) On October 8, 1971, at approxi-
mately 5:00 p.m., a friend of Complain-
ant, one Manual Silva, did apply in 
person at Bright's ARCO for the posi-
tion in question and was informed by 
an employee, not Mr. Bright, that the 
job was probably filled, but that Mr. 
Silva should call Mr. Bright later to be 
certain. 

6) Mr. Silva did telephone Respon-
dent later on the same day, October 8, 
1971, and was informed by Mr. Bright 
that the job had, in fact, been filled. 

7) On October 8, 1971, at about 
9:00 p.m. and subsequent to Mr. 
Silva's call to Respondent Bright, Com-
plainant did call Bright's ARCO and did 
inquire about the job opening in ques-
tion and an employee, not Mr. Bright, 
did tell him to come in person on the 
next day to talk to Mr. Bright about the 
job. 

8) On October 9, 1971, at approxi-
mately 9:00 a.m., Complainant did tele-
phone Bright's ARCO and was 
informed by an unidentified employee 
that the job in question was still avail-
able and that Mr. Martinez should 
come to Bright's ARCO to talk to Mr. 
Bright about the job. 
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9) Mr. John Moore did begin work 
in the only available job of service sta-
tion attendant at Bright's ARCO on Oc-
tober 14, 1971. 

Job Availability 

1) There was only one job as serv-
ice station attendant at Bright's ARCO 
available during the times material 
herein. 

2) Respondent believed that John 
Moore was hired on October 6, 1971, 
and would begin work during the next 
week. In reaching this finding I have 
considered Mr. Brights testimony and 
demeanor during testimony which 
seemed honest, reasonable and 
truthful. 

3) Any confusion regarding job 
availability when Complainant applied 
on October 7 and thereafter was a re-
sult of Respondents failure to immedi-
ately inform all of his employees that 
he had filled the job on October 6, 
1971, and not as a result of Respon-
dent's own consistent reporting that the 
job was filled at all times subsequent to 
his interview with John Moore on Octo-
ber 6,1971. 

Qualifications 

1) There was ample testimony of-
fered regarding job qualifications and 
Complainants ability to perform the 
tasks required for the position in ques-
tion. I make no finding on this matter 
because the job was filled prior to 
Complainants application and Com-
plainants qualifications were therefore 
not at issue. 

2) Successful applicant John 
Moore had approximately three years 
experience as a gas station attendant 
prior to application for work at Bright's 

ARCO and was in all respects qualified 
for the position in question. 

ULTIMATE FACTS 

Respondent Marvin Bright did fill 
the one available job as part-time serv-
ice station attendant at Brights ARCO 
by hiring a fully qualified applicant, 
John Moore, on October 6, 1971. 
Complainant Charles Martinez was not 
hired because he did not apply until 
October 7, 1971. Complaints national 
origin bore no relation to his failure to 
obtain employment at Bright's ARCO. 

CONCLUSIONS OF LAW 

1) Respondent Marvin Bright, dba 
Brights ARCO, was at all times mate-
rial herein an employer within the defi-
nition thereof set forth in ORS 
659.010(6) and as such is subject to 
the provisions of ORS 659.010 through 
659.110. 

2) In accordance with the facts as 
found and recited herein, I conclude 
that the Respondent Marvin Bright, 
dba Bright's ARCO, has not violated 
the provisions of ORS 659.010 through 
659.110 in filling the position in ques-
tion, nor did he unlawfully discriminate 
against Complainant Charles Martinez 
because of his national origin or color. 

ORDER 
In accordance with the aforestated 

Findings of Fact and Conclusions of 
Law, it is hereby Ordered that the Spe-
cific Charges and the complaint of un-
lawful discrimination based upon 
national origin or color against Respon-
dent Marvin Bright, dba Bright's 
ARCO, are dismissed in accordance 
with ORS 659.060(3). 

In the Matter of 
N. H. KNEISEL, INC. 

and Nomian H. Kneisel, 

Respondents. 

Case Number 07-72 

Amended Final Order of the 
Commissioner 

Bill Stevenson 

Issued July 1, 1976. 

SYNOPSIS 
The Commissioner deleted eight 

parts of the final order, reported at 1 
BOLT 28 (1976), because they had be-
come moot. The Commissioner re-
tained jurisdiction of the matter to 
permit the complainant, any persons 
similarly situated, or the Administrator 
of the Civil Rights Division to petition 
for an adequate remedy, if necessary. 

The above entitled matter having 
come regularly for hearing before Dale 
A. Price, designated as Presiding Offi-
cer by the Commissioner of the Ore-
gon Bureau of Labor, the Hearing 
having been convened in Room 678, 
State Office Building, 1400 S.W. 5th 
Avenue, Portland, Oregon, at 9:00 
am., on May 20, 1976. The Labor 
Commissioner, being present at this 
hearing, hereby issues the following 
Additional Findings of Fact, Additional 
Conclusions of Law and Amended 
Order. 

ADDITIONAL FINDINGS OF FACT 

1) On January 23, 1976, the Com-
missioner of the Bureau of Labor is-
sued Findings of Fact, Conclusions of 
Law and Order concerning unlawful  

employment practices based upon 
race and color by N.H. Kneisel Inc., 
and Oregon Corporation and Norman 
H. Kneisel, an individual. 

2) On January 31, 1976, Com-
plainant requested a reconsideration of 
Parts 2, 5, 8 and 10 of the Order. 

3) On March 15, 1976, Respon-
dents filed a Petition for Reconsidera-
tion of the Order on the grounds that 
Respondents were no longer involved 
with Trailways Bus Depot and there-
fore certain parts of the Order may be 
moot. 

4) The Request for Reconsidera-
tion of the Order with respect to Parts 
2, 5, 8 and 10 was granted and a hear-
ing was held on May 20, 1976. 

5) The Respondents no longer 
control or operate the Portland Trail-
ways Bus Depot, but do still engage in 
other enterprises which employ vari-
ous people in various jobs. 

6) There is no evidence that un-
lawful practices formerly occurring at 
the Trailways Bus Depot also exist in 
Respondents current businesses. 

7) Complainant no longer desires 
employment with Respondents. 

ADDMONAL CONCLUSIONS OF 
LAW 

1) Since Complainant no longer 
desires employment with Respondent, 
those portions of the Order relating to 
an offer of employment are moot. 

2) Requirements that the Order be 
posted in the Bus Depot, that Respon-
dents develop an affirmative action 
program for the Bus Depot, and that 
Respondents provide a personnel 
chart for the Bus Depot are all moot 
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AMENDED ORDER 

In accordance with the foregoing 
Additional Findings of Fact and Addi-
tional Conclusions of Law, portions 2, 
3, 4, 5, 7, 8, 9, and 10 of the January 
23, 1976, Order are hereby deleted. 
All other provisions of the Order of 
January 23, 1976, remain unchanged 
and in full force and effect. 

IT IS FURTHER ORDERED that 
the Office of the Commissioner of the 
Oregon Bureau of Labor or its succes-
sors shall retain jurisdiction in this mat-
ter and if for any reason not specified 
herein, new facts should develop 
which would affect any of the remedies 
provided herein, or the discriminatory 
conduct of any of the Respondents 
should continue, the Complainant, any 
persons similarly situated, the Adminis-
trator of the Civil Rights Division or any 
of them may petition me for a Supple-
mentary Order and Relief which would 
provide an adequate remedy for the 
Complainant, or other person similarly 
situated to carry out the purpose of the 
Civil Rights Laws, and eliminate the ef-
fects of such alleged unlawful 
practices. 

In the Matter of 

SCHOOL DISTRICT NO.1, 

Multnomah County, Oregon, 
Respondent. 

Case Number 01-71 

Order of the Commissioner Based on 
the Mandate of the Court of Appeals 

Bill Stevenson 

Issued July 23, 1976. 

SYNOPSIS 

Following the issuance of a Final 
Order in this case, In the Matter of 
School District No. 1, 1 BOLL 1 (1973), 
and Respondents appeals to the state 
Court of Appeals and Supreme Court, 
the Commissioner issued this remand 
order enjoining Respondent from dis-
criminating against any probationary 
teacher on the basis of her pregnancy 
or other disability caused or contrib-
uted to by pregnancy, miscarriage, 
abortion, childbirth, or recovery there-
from. The Commissioner ordered Re-
spondent to notify all probationary 
teachers who were required to resign 
for pregnancy or maternity related rea-
sons since August 21, 1969, that they 
would be given preference for reem-
ployment, and that they had a right to 
compensation for monetary damages, 
with limitations. The Commissioner re-
tained jurisdiction to administer Re-
spondents compliance with this Order. 

The Court of Appeals decision is 
reported at School District No. 1 v. Nil-
sen, 17 Or App 601, 523 P2d 1041 
(1974). The Supreme Court decision 
is reported at 271 Or 461, 534 P2d 
1135 (1975). 

Based upon the Judgment and 
Mandate of the Court of Appeals on 
Judicial Review of the Findings of Fact, 
Conclusions of Law and Order of the 
Commissioner of the Bureau of Labor 
entered in this cause on or about the 
23rd day of May, 1975, The Commis-
sioner of the Oregon Bureau of Labor 
hereby enters the following Order. 

ORDER 
I. Injunctive Provisions 

The Respondent, School District 
No. 1, Multnomah County, its board, 
agents, officers, employees, and suc-
cessors in interest and all persons in 
active concert or participation with any 
of them are enjoined from engaging in 
any acts or practices which have the 
purpose or effect of requiring or caus-
ing the termination of any probationary 
teacher because of pregnancy or other 
disability caused or contributed to by 
pregnancy, miscarriage, abortion, 
childbirth or recovery therefrom. 

IL Remedies 

A) The Respondent, School Dis-
trict No. 1, shall within sixty (60) days 
of the date of this Order provide a copy 
of this Order by certified mail to all 

. pregnant probationary teachers who 
resigned for pregnancy or maternity re-
lated reasons since August 21, 1969. 

B) Except as provided in B) 2 and 
3 below, the Respondent School Dis-
trict No. 1, shall within sixty (60), days 
of the date of this Order provide written 
notice by certified mail to all probation-
ary teachers who were required to re-
sign by the unlawful employment 
practices enjoined in "I" above since 
August 21, 1969, for pregnancy or ma-
ternity related reasons, advising them 
that they will be given preference for  

reemployment with Respondent 
School District for openings as they oc-
cur in positions for which they are 
qualified. 

(1) The form of this notice shall 
be presented in writing to the Presiding 
Officer for the approval of the Commis-
sioner of the Bureau of Labor prior to 
delivery to teachers. 

(2) If a teacher otherwise enti-
tled to notice under this section has 
been reemployed by Respondent 
School District prior to the date of this 
Order, in a position comparable to that 
from which she resigned, then no no-
tice need be provided to her under this 
section. Respondent shall provide to 
the Presiding Officer a list of all teach-
ers in this category certified by the 
clerk of the School District 

(3) If a teacher otherwise enti-
tled to notice under this section has, 
prior to the date of this Order, advised 
Respondent School District in writing 
that she is not interested in reemploy-
ment with Respondent School District, 
then no notice need be provided to her 
under this section. Respondent School 
District shall provide a list of all teach-
ers in this category with copies of the 
teachers' written statements to the Pre-
siding Officer. 

C) Respondent, School District No. 
1, shall within sixty (60) days of the 
date of this Order provide written no-
tice by certified mail to each probation-
ary teacher who resigned for 
pregnancy or maternity related rea-
sons since August 21, 1969, advising 
them of their right to compensation for 
any monetary damage suffered as a 
result of the unlawful employment 
practices of Respondent School 
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District enjoined in Part I of this order 
and including: 

Lost wages or salary to be corn-
puted as follows: 

1) Date of forced resignation. 

2) Date of completion of sev-
enth month of relevant pregnancy. 

3) Total days unlawfully pre-
vented from working. 

4) Rate of pay per work day at 
time of forced resignation. 

5) Total lost wages (amount in 
# 3 multiplied by amount in # 4). 

6) Total earned from other 
sources or which could, with reason-
able diligence, have been earned dur-
ing same period. 

7) Net lost wages or salary 
(amount in # 5 minus amount in # 6). 

Selection of the end of the seventh 
month as the terminal point for lost 
wages is based upon a reasonable av-
erage physical capacity as reflected by 
standard III B) of Respondents mater-
nity leave policy of January 10, 1972, 
Exhibit Y in this proceedings, which 
states in part that: 

"In no case may such leave or ef-
fective date of resignation or 
change of status begin later than 
the end of the seventh month of 
pregnancy unless a physician ap-
pointed by the District recom-
mends in writing to the contrary." 

D) The notice to be provided in C) 
above shall be subject to the following 
limitations: 

1) The form of notice provided 
under section C) shall be presented in 
writing to the Presiding Officer for the 
approval of the Commissioner of the 

Bureau of Labor prior to the delivery to 
teachers. 

2) Said notice may include a 
statement of the heavy burden of proof 
required of any teacher who asserts 
damage in the area of mental or emo-
tional suffering or distress as estab-
lished by the decision of the Supreme 
Court in this case. 

E) The following limitations are 
placed upon the right to compensation 
of any probationary teacher 

1) No compensation shall be 
awarded for the remainder of the 
school year after a probationary 
teacher was physically able to return to 
work but chose not to do so. 

2) No compensation shall be 
awarded for sick pay while absent for 
pregnancy related reasons. 

M. Administration 
A) The Commissioner of the Bu-

reau of Labor retains jurisdiction in this 
case and hereby appoints Presiding 
Officer Dale A. Price to administer all 
aspects of compliance with this Order. 
All correspondence initiated pursuant 
to the provisions of this Order shall be 
addressed to Dale A. Price, Presiding 
Officer, Oregon Bureau of Labor, 2300 
SW 6th Avenue, Portland, Oregon 
97201. 

B) If the Commissioner of the Bu-
reau of Labor does not approve of the 
form of any notice presented for ap-
proval by Respondent School District 
pursuant to this Order, he will provide 
to Respondent School District a form 
of notice consistent with the provisions 
of this Order. 

C) A probationary teachers right to 
claim compensation and preferential 
consideration for rehiring will be 

deemed waived if no claim or request 
is made in writing to the Respondent 
School District within one hundred and 
twenty (120) days of the receipt of the 
notice of these rights. 

D) Respondent School District 
shall, within thirty (30) days of the date 
of this Order, provide a written list of 
the names and addresses of all proba-
tionary teachers who have resigned 
from the School District for pregnancy 
or maternity related reasons since 
August 21, 1969, to the Presiding 
Officer. 

E) Respondent School District 
shall, within one hundred and twenty 
(120) days of the date of this Order 
and each sixty (60) days thereafter 
provide a written statement of the 
names, addresses, and telephone 
numbers of all persons with whom pro-
posed settlement has been reached 
and the terms thereof to the Presiding 
Officer. This requirement will terminate 
when all members of the class have 
entered settlements or when all rea-
sonable efforts to locate an individual 
member of the class have failed. In 
the event of inability to locate an indi-
vidual member of the class, the Re-
spondent School District shall provide 
documentation of efforts to locate that 
person to the Presiding Officer. 

F) It is the intent of this Order to 
encourage all parties to make good 
faith efforts to reach settlement in all 
cases without further action by the 
Commissioner of the Bureau of Labor. 
If a probationary teacher who was re-
quired to resign does not reach an 
agreement for settlement with Respon-
dent School District within one hundred 
and eighty (180) days from the date of 
this Order, she may petition the 

Presiding Officer for an additional fact-
finding hearing and a supplementary 
order consistent with the provisions of 
this Order. The petition shall be in writ-
ing and shall state relevant facts in 
support of her claim. 

G) Any member of the affected 
class claiming compensation under the 
provisions of this Order shall provide to 
Respondent School District, upon re-
quest, all medical information relevant 
to the determination of a claim for 
compensation. 

H) If this Order is appealed and 
this Order or any portion thereof is 
stayed during the appeal, the time or 
times specified herein for the perform-
ance of any act or series of acts will 
automatically be extended to com-
mence thirty (30) days subsequent to 
the decisions of the highest appellate 
court which decided any issue in this 
Order. 

In the Matter of 
The State of Oregon, By and 

Through the State Board of Higher 
Education Operating 

SOUTHERN OREGON COLLEGE 
at Ashland, Respondent. 

Case Number 04-74 

Final Order of the Commissioner 

Bill Stevenson 

Issued July 23, 1976. 

SYNOPSIS 
Finding that Respondents search 

committee refused to consider 



Ed: Al the time of the violation herein, ORS 659.026 prohibited public 
employers from discriminating based on age if the individual was 25 years of 
age or older and under 65 years of age; at the time of the hearing and order 
herein, the statute prohibited public employers from discriminating based on 
age if the individual was 18 years of age or older and under 65 years of age. 

56 	 Cite as 1 BOLL 55 (1976). 	 In the Matter of SOUTHERN OREGON COLLEGE 
	

57 

Complainant, who was a qualified ap-
plicant, for the position of director of its 
student health center because he was 
63 years old and respondents retire-
ment age was 65, the Commissioner 
held that Respondent violated ORS 
659.026. The Commissioner found 
that complainant was not as qualified 
as the 58-year-old successful appli-
cant, and would not have been hired 
even if given fair consideration. The 
Commissioner awarded no lost wages. 
Finding that complainant suffered hu-
miliation, frustration, and mental an-
guish from being advised by 
Respondent that the committee would 
not consider his qualifications because 
he would only be available for approxi-
mately one year (due to his age), the 
Commissioner awarded $2,500 for 
mental anguish. The Commissioner 
ordered Respondent not to disqualify 
future applicants between ages 18 and 
651  because of their age. ORS 
659.010(2) and (6); 659.026(1), (2), 
and (3); 659.060(3). 

The above-entitled matter having 
come on regularly for hearing before 
hearings officer Russell M. Heath, des-
ignated as Presiding Officer by the 
Commissioner of the Oregon Bureau 
of Labor, the hearing having been con-
vened at 9:30 a.m. on February 4, 
1975, in Room 305, Student Union 
Building, Southern Oregon College, 
Ashland, Oregon, and continuing 
through February 5, 1975; the 

Complainant being present and the 
agency being present and represented 
by Victor Levy, Assistant Attorney 
General, and the Respondent being 
present and represented by Harry 
Skeny, Attorney at Law. On October 
10, 1975, Dale A. Price was desig-
nated as Presiding Officer to replace 
Russell M. Heath, who resigned from 
his employment with the State of Ore-
gon. Bill Stevenson, Commissioner of 
Labor, having considered the Findings, 
Conclusions and Order proposed by 
the Presiding Officer and the excep-
tions thereto does hereby make the 
Findings of Fact, Conclusions of Law 
and Order, which follow the Presiding 
Officer's Evidentiary Rulings herein. 

EVIDENTIARY RULINGS 

1) During the hearing, and by way 
of preliminary matters, the Presiding 
Officer listed eleven items which had 
been offered in evidence during a pre-
hearing conference on February 3, 
1975. An objection to admission of the 
Oregon State University Personnel File 
of Complainant was lodged by Mr. 
Levy on the basis that parts of the file 
are incompetent and constitute hear-
say. A ruling was reserved. Upon re-
view the objection is sustained with 
respect to the whole file except with re-
spect to a letter from M. Popovich, 
Dean of Administration at Oregon 
State University, to Complainant dated 
June 2, 1964, and stating that Com-
plainants employment at the Oregon 
State University Student Health Center  

was terminated effective June 30, 
1964. As to this letter the objection is 
overruled. 

2) During the hearing, testimony 
was elicited from Complainant regard-
ing when he first became licensed to 
practice medicine in the State of Ore-
gon. An objection was lodged on the 
ground that the best evidence of the 
content of a document such as a li-
cense is the license itself. A ruling was 
reserved. Upon review, the objection 
is overruled. 

FINDINGS OF FACT 

Procedural 
1) The Complainant, Dr. John H. 

Kuitert, M.D., on or about February 24, 
1972, did file with the Civil Rights Divi-
sion of the Oregon Bureau of Labor a 
complaint alleging unlawful discrimina-
tion. His signature was notarized by 
Notary Public Aldine Clement. Said 
Complainant alleged unlawful employ-
ment practices based upon age by Dr. 
Alvin L. Fellers, Dean of Students at 
Southern Oregon College, and the 
Oregon Board of Higher Education. 

2) On November 29, 1974, said 
complaint was amended to denote 
[the] State of Oregon by the Oregon 
State Board of Higher Education as 
Respondent. 

3) Following the filing of said com-
plaint, the allegations contained therein 
were investigated by a field investigator 
with the Civil Rights Division. At the 
conclusion of said investigation, an ad-
ministrative determination was made 
that there existed substantial evidence 
to support the allegations of the com-
plaint. Thereafter efforts were made to 
resolve the matter through conciliation, 
but such efforts were unsuccessful. 

4) Thereafter, the Commissioner of 
the Oregon Bureau of Labor, by and 
through Lee E. Moore, Acting Adminis-
trator of the Civil Rights Division, drew 
Specific Charges of unlawful discrimi-
nation against the Respondent. It was 
charged that: 

Commencing on or about January 
1972 the Respondent sought to fill 
the position of Director of the Stu-
dent Health Center at Southern 
Oregon College at Ashland. That 
on or before January 24, 1972, Dr. 
John H. Kuitert, M.D., applied for 
said position. That at the time of 
said application, and at all times 
material herein, Dr. Kuitert was in 
all respects fully qualified to fill said 
position. That the Respondent re-
fused to fairly consider or to em-
ploy Dr. Kuitert for said position 
because of his age, and sought to 
and did employ for said position a 
person younger in age than Dr. 
Kuitert. 

Saki charges were duly served upon 
the Respondent. The hearing on the 
charges was scheduled for the fourth 
day of February 1974 in Room 305, 
Student Union Building, Southern Ore-
gon College, Ashland, Oregon. 

5) Presiding Officer Russell Heath 
was present at all times during which 
the hearing was convened. During the 
course of the hearing, Presiding Officer 
Russell Heath ruled on motions by 
counsel and on the admissibility of evi-
dence. Certain such rulings were 
reserved. 

Background 

1) 	Respondent Oregon State 
Board of Higher Education operates 
Southern Oregon College which is, 
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and was at all times material herein, an 
institution of higher education employ-
ing persons in a variety of positions in-
cluding, but not limited to, faculty and 
maintenance personnel. 

2) At all times material herein Re-
spondent had no procedure for admin-
istrative review of alleged unlawful 
employment practices which was 
available to Complainant Dr. John H. 
Kuitert. 

3) Complainant was born on 
August 28, 1908, and was sixty-three 
(63) years of age at the time he applied 
for employment with Respondent. 

4) Screening of applicants for the 
job in question was conducted by the 
Search Committee for Health Center 
Director, which included: a local psy-
chiatrist who worked part time with 
Southern Oregon College students; a 
Medford gynecologist; a physician ac-
tive in planned parenthood; an Ashland 
physician who sees many college stu-
dents; the Director of Southern Oregon 
College's Nursing Program; the South-
ern Oregon College Athletic Director; a 
health care center staff member; a fac-
ulty member active in women's sports; 
the Director of Southern Oregon Col-
lege's Counseling and Guidance Cen-
ter; and six (6) students who had 
voiced an interest. This committee did 
initial screening of applicants for qualifi-
cations, and conducted interviews with 
finalists before forwarding recommen-
dations to the College President. Final 
approval of the applicant recom-
mended was by the President of 
Southern Oregon College. 

5) The position in question was an 
administrative job. The Oregon State 
Board of Higher Education does re-
quire retirement of its administrators at  

age sixty-five (65), but an administrator 
may be retained beyond age sixty-five 
(65) if the appointing authority, who is 
the President of Southern Oregon Col-
lege in this case, deems retention of 
such employee to be for the benefit of 
the College. 

Chronology 

1) On December 10, 1971, the 
Search Committee issued an an-
nouncement of an opening for the po-
sition of Director of the Student Heath 
Center at Southern Oregon College. 

2) On January 19, 1972, Com-
plainant wrote to the Dean of Students 
at Southern Oregon College to roughly 
outline his medical experience and to 
request details and a job description. 

3) On January 24, 1972, Dr. Alvin 
Fellers, Dean of Students of Southern 
Oregon College, wrote to Dr. Kuitert to 
forward a copy of the job description, 
an application form, and a brochure re-
garding Southern Oregon College in 
general. 

4) Later in January Complainant 
did submit his completed application. 

5) On February 2, 1972, the 
Search Committee for Health Center 
Director met and decided that because 
Dr. Kuitert would be sixty-five years of 
age in approximately one year, that 
they would not consider his qualifica-
tions but would seek a physician who 
would be available for a number of 
years. 

6) On February 4, 1972, Dean of 
Students Dr. Alvin Fellers wrote a letter 
which stated that because Complain-
ant would be available only for approxi-
mately one year, that the Search 
Committee had decided to look for  

another physician who would be avail-
able for a number of years. 

7) On March 1, 1972, the Search 
Committee for Health Center Director 
voted to recommend Dr. Robert 
Schmidt, who was fifty-eight (58) years 
of age, for the position in question. 

8) In March 1972, Dr. Sours, who 
was at all times material herein Presi-
dent of Southern Oregon College and 
the appointing authority for the position 
in question, did accept the aforemen-
tioned Committee recommendation 
and did hire Dr. Robert Schmidt as Di-
rector of the Southern Oregon College 
Student Health Center. 

9) In July 1972, Dr. Schmidt began 
working at Southern Oregon College 
as Director of the Student Health 
Center. 

10) In July 1974, Dr. Schmidt vol-
untarily terminated his employment 
with Respondent to take a position with 
the U.S. Veteran's Domiciliary in White 
City, Oregon. 

Qualifications 
1) Respondent did reasonably re-

quire the following qualifications for the 
position in question: 

a. That the applicant be a 
medical doctor who is a general 
practitioner. 

b. That the applicant be experi-
enced in the field of medicine. 

2) The Director of the Student 
Health Center was expected to do the 
following: 

a. Reestablish credibility of the 
Center with the students. 

b. Establish preventive medi-
cine and family planning programs. 

c. Develop the educational po-
tential of the Center. 

d. Establish a working relation-
ship with county health agencies, val-
ley physicians, and Ethel college press. 

3) Complainant did have consider-
able experience in the following areas 
at the time of his application: 

a. Internship at US Marine 
Hospital, Norfolk, Virginia. 

b. Residency at University of 
Nebraska Medical School Bacteriology 
and Fever Therapy. 

c. Assistant Superintendent of 
School for Epileptics and Mental De-
fectives in Glenwood, Iowa. 

d. Residency, Veteran's Ad-
ministration Neuropsychiatry in Wasco, 
Texas. 

e. US Army Medical Corps: 

(1) Chief of Medical and Surgi-
cal Services at Veteran's Hospital, St. 
Cloud, Minnesota. 

(2) Chief of Physical Medicine 
Service at Fitzsimmons Army Hospital, 
Denver, Colorado. 

(3) Chief of Physical Medicine 
Rehabilitation, Walter Reed Hospital, 
Washington, D.C. 

(4) Chief of Physical Medicine, 
Army Tripler Hospital, Honolulu, 
Hawaii. 

(5) Chief of Physical Medicine 
Rehabilitation and Professor at Army 
Medical School, Fort Sam Houston 
Army Hospital, Texas. 

(6) US Army Medical Corps Li-
aison to Canadian Army and Canadian 
Department of Defense. 

(7) Post Surgeon, 4th Infantry, 
Fort Lewis, Washington. 
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(8) Chief of Professional Serv-
ices for Medicare. 

(9) Surgeon for Military District 
of Washington, D.C. 

f. Staff Physician, Oregon State 
University. 

g. Chief, St. Vincent Hospital 
Rehabilitation 	Center, 	Erie, 
Pennsylvania. 

At the time of his application for the po-
sition in question, Complainant had not 
practiced medicine for about two 
years. Complainant was not at the 
time of application, nor had he ever 
been, a general practitioner. 

4) Complainant's employment was 
terminated in 1964 at Oregon State 
University where he worked in a posi-
tion similar to the position here in ques-
tion at the Oregon State University 
Student Health Center. 

5) Successful applicant Dr. Robert 
Schmidt had experience in the field of 
medicine as follows: 

a. Two years rotating internship 
for general practice. 

b. Plant Physician for Chrysler 
Motor Factory, Detroit, Michigan. 

c. US Navy Medical Corps, 
1942-1946. 

d. Internal Medicine and Cardi-
ology, Cincinnati, Ohio, 1946-1964. 

e. General medical practice 
and surgery, Brookings, Oregon, 1954 
to time of application. 

At the time of his application for the po-
sition in question Dr. Schmidt was a 
general practitioner and Curry County 
physician with extensive contacts es-
tablished in the county in which South-
ern Oregon College is situated. He 
was familiar with the college, the 

community, its health facilities and phy-
sicians. He had strong credibility in the 
student community. 

6) Although they have attempted 
to justify their failure to consider Com-
plainant's application for employment 
by stating a need for several years 
availability, Respondent has failed to 
produce evidence to show that the 
time Complainant had available prior to 
reaching age sixty-five was not ade-
quate to perform the duties required. 
The doctor hired for the position did, in 
fact, stay for only a short period of time, 
and was praised for his work upon 
resignation. 

ULTIMATE FACTS 
1) Complainant Dr. John H. Kuitert 

was not afforded fair and thorough 
consideration of his qualifications for 
the position of Director of the Student 
Health Center at Southern Oregon 
College because of his age. 

2) Complainant and the Agency 
have demonstrated that Complainant 
was unlawfully discriminated against 
because of his age. An assessment of 
damages incident to Complainant's in-
jury must consider the issue of whether 
he would have been hired but for the 
proven unlawful discrimination. By 
providing evidence, obtained subse-
quent to the aforementioned unlawful 
act, and set forth in the Qualifications 
section above, Respondent has shown 
that Complainant was not as well quali-
fied as was the successful applicant 
who was at the time of application an 
active general practitioner in the South-
ern Oregon area, with experience as a 
County Physician and with extensive 
contacts in the medical community sur-
rounding Southern Oregon College. 
Complainant would not have been  

hired for the position in question even if 
given thorough and fair consideration. 
In view of this evidence, Complainant 
suffered no lost wages as a result of 
the unlawful action of Respondent, and 
an award of back pay is not therefore 
an appropriate remedy. 

3) I find that Complainant became 
depressed and suffered considerable 
mental anguish as a direct conse-
quence of Respondent's unlawful ac-
tion in deeming him too old to fill the 
position in question while Complainant 
felt himself to be fully capable of per-
forming the duties described in the 
relevant job description. 

4) Because of the unlawful em-
ployment practice of Respondent, 
Complainant Dr. John H. Kuitert has 
suffered damages for which he shall 
be compensated by Respondent in the 
following amount: 

Humiliation, frustration, mental an-
guish, and suffering — $2,500.00. 

Total Damages — $2,500.00. 

CONCLUSIONS OF LAW 
1) At all times material herein, Re-

spondent Oregon State Board of 
Higher Education was an employer 
within the definition contained in ORS 
659.010(6) and as such is subject to 
the provisions of ORS 659.010 through 
659.110. 

2) The specific charges of unlawful 
employment practices based upon age 
against Respondent Oregon State 
Board of Higher Education are sup-
ported by the weight of the evidence 
presented, and Respondent committed 
an unlawful employment practice in 
violation of ORS 659.026, in that it 
failed to consider Complainant for the  

position in question because of his 
age. 

3) Due to the unlawful act de-
scribed herein, Complainant suffered 
humiliation, frustration, and mental an-
guish damages in the amount of 
$2,500.00. 

ORDER 
In accordance with the Findings of 

Fact and Conclusions of Law set forth 
above, it is hereby Ordered that 

1) Respondent Oregon State 
Board of Higher Education pay to 
Complainant Dr. John H. Kuitert the 
sum of $2,500.00 for humiliation, frus-
tration, mental anguish, and suffering 
by delivering a check in this amount to 
the business office of the Bureau of La-
bor, Room 443, 1400 S.W. Fifth Ave-
nue, Portland, Oregon, 97201 not later 
than thirty (30) days from the date of 
this Order. 

2) A copy of these Findings of 
Fact, Conclusions of Law and Order 
shall be provided to all persons hereaf-
ter participating in the hiring of profes-
sional persons for Respondent for a 
period of two (2) years from the date of 
this Order. 

3. Respondent is hereby enjoined 
from disqualifying any future applicants 
between the ages of eighteen (18) and 
sixty-five (65) from consideration for 
positions in their institutions because of 
their age. 
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In the Matter of 

MONTGOMERY WARD 

AND COMPANY, INC., 

an Illinois Corporation, 
Respondent 

Case Number 02-76 

Final Order of the Commissioner 

Bill Stevenson 

Issued August 10, 1976. 

SYNOPSIS 
In April 1974 Respondent rejected 

Complainant as an appliance sales-
man after a brief medical examination 
by Respondents general practitioner 
physician, who disqualified Complain-
ant on the basis of a heart attack in 
1968. Complainants heart condition 
was a physical handicap that did not 
prevent the performance of the work 
involved, there being a reasonable ex-
pectation of continuous performance 
based upon the medical opinion of a 
cardiac specialist who had monitored 
Complainant since 1968. The Com-
missioner awarded back pay from the 
intended date of hire to any future date 
when Respondent would offer Com-
plainant a comparable position, and 
awarded $2,000 for mental anguish. 
ORS 659.010(2) and (6); 659.060(3); 
659.400(1) and (2); 659.405(1) and 
(2); 659.425(1). 

The above entitled matter having 
come on regularly for hearing before 
Russell M. Heath, designated as pre-
siding officer by the Commissioner of 
the Bureau of Labor, the hearing hav-
ing been convened at 9:10 a.m., May  

7, 1975, in room 669, State Office 
Building, 1400 S.W. 5th, Portland, Ore-
gon, and continuing through May 9, 
1975; the Complainant being present, 
the agency having been represented 
by Victor Levy, Assistant Attorney 
General, and the Respondent being 
present and represented by Greg 
Byrne, Attorney at Law. On October 
10, 1975, Dale A. Price was desig-
nated presiding officer to replace Rus-
sell M. Heath, who had resigned from 
state service. Bill Stevenson, Commis-
sioner of the Bureau of Labor of the 
State of Oregon, having considered 
the findings, conclusions and order 
proposed by the presiding officer, the 
exceptions thereto and relevant por-
tions of the official record does hereby 
make the findings of fact, conclusions 
of law and order which follow the pre-
siding officers evidentiary rulings 
herein. 

EVIDENTIARY RULINGS 
1) At hearing, evidence was elic-

ited on whether Complainant had suf-
fered any distress, anguish or concern 
in connection with his rejection from 
employment for Respondent. The tes-
timony was objected to as irrelevant. A 
ruling was reserved and briefs from 
counsel were requested. Upon review 
the objection is overruled. 

2) At hearing, evidence was elic-
ited as to the age of Complainants 
wife. The testimony was objected to 
as irrelevant. A ruling was reserved. 
Upon review the objection is sustained. 

FINDINGS OF FACT 
1) Complainant James M. Wil-

liams, on April 29, 1974, filed with the 
Civil Rights Division of the Oregon 
State Bureau of Labor a complaint of  

discrimination alleging that Dr. Jack 
Battalia, Medical Director for Montgom-
ery Ward's Jantzen Beach store, re-
fused to hire him for a job as appliance 
salesman because of his history of 
heart trouble. Although the complaint 
named Dr. Battelle as well as Mont-
gomery Ward as Respondent, the cor-
poration only will hereafter be 
considered as party Respondent. 

2) The Civil Rights Division con-
ducted an investigation of the allega-
tions of the complaint. At the 
conclusion of said investigation, an ad-
ministrative determination was made 
that there existed substantial evidence 
in support of Complainant's allegations. 
Subsequent efforts to resolve the mat-
ter through conference and conciliation 
were unsuccessful. 

3) Thereafter the Commissioner of 
the Bureau of Labor, by and through 
Lee E. Moore, Administrator of the Civil 
Rights Division, drew Specific Charges 
of unlawful employment practices 
based upon physical handicap against 
Montgomery Ward and Company In-
corporated. The Specific Charges 
were as follows: 

A. 	On or about April 1974, the 
Respondent had available a job open-
ing in its Jantzen Beach store for an 
appliance salesman. On or about April 
25, 1974, Complainant James M. Wil-
liams applied for said position and was 
rejected therefore by the Respondent 
because of the Complainants physical 
handicap, to wit, a heart condition. At 
all times material herein Complainant 
was and is in all respects fully qualified 
to fill said position, and his physical 
handicap, to wit, his heart condition, 
was not such as to prevent him from 

performing the work of an appliance 
salesperson. 

B. 	That as the effects of the 
unlawful employment practice of the 
Respondent, James M. Williams has 
suffered damages for which he claims 
compensation as follows: 

(1) Back pay from May 1, 1974. 

(2) Humiliation, frustration, anxi-
ety, nervousness, and mental anguish 
and suffering in the sum of $7500.00. 

4) Said charges and Notice of 
Hearing were duly served upon the 
Respondent. The hearing on the 
charges was scheduled for May 7, 
1975, in room 669, State Office Build-
ing, 1400 S.W. 5th, Portland, Oregon. 

5) Presiding officer Russell M. 
Heath was present at all times during 
which the said hearing was convened. 
During the course of the hearing, the 
presiding officer, Russell M. Heath, 
ruled on motions by counsel and on 
the admissibility of evidence, and did 
reserve certain such rulings. 

Background 

1) Respondent Montgomery Ward 
Incorporated was at all times material 
herein the owner and operator of a de-
partment store called by its corporate 
name and located at the Jantzen 
Beach Center on Hayden Island, Port-
land, Oregon. At all times material 
herein Respondent did employ more 
than six (6) employees at the Jantzen 
Beach store, including but not limited to 
salespersons. 

2) Complainant James M. Williams 
is a person with a medical history 
which indisputably includes a subendo-
cardial infarction, commonly called a 
heart attack, which occurred in 1968. 
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3) Complainant has been since his 
attack, and was at the time of hearing, 
under periodic care of Dr. Harold Dy-
gart, a heart specialist who has, for a 
period of about six (6) years, monitored 
the performance of Complainant's car-
diovascular system at regular intervals. 

4) Complainant suffered no recur-
rence of heart trouble subsequent to 
his attack in 1968. Since his attack, 
Complainant was employed by the Ap-
pliance Center, Raleigh, North Caro-
lina, as appliance salesperson from 
May through July 1969, and as sales 
manager for the Don Fraser Company 
of Vancouver, Washington, from Sep-
tember 1969 through December 1973. 
He was recommended by both of 
these employers for similar employ-
ment. This work history was deline-
ated on his application for employment 
with Montgomery Ward Incorporated. 

Chronology 

1) In February or early March of 
1974, Complainant James M. Williams 
applied for a sales position at Respon-
dents Jantzen Beach store, and did list 
his prior heart attack on the application 
form in addition to submitting a letter 
from his cardiologist summarizing his 
recovery and physical capabilities. 
Letters of recommendation were also 
submitted. 

2) After between two (2) and five 
(5) weeks, on or about April 22, 1974, 
Complainant went to Respondents 
Jantzen Beach store and spoke with 
Mrs. Arnold, an employee in Respon-
dents personnel office, regarding his 
application for employment. 

3) At the time of his initial conver-
sation with Mrs. Arnold, Complainant 
expressed an interest in appliance  

sales, and Mrs. Arnold did telephone 
Mr. Martin, head of the appliance de-
partment for the Jantzen Beach store. 

4) Later on the same day, Com-
plainant met with Mr. Martin in the 
presence of Mrs. Arnold. Mr. Martin 
described the job soon to be available 
in appliance sales, and did hire Com-
plainant for that job to begin on May 2, 
1974, subject to a satisfactory result 
from a physical examination of Com-
plainant to be conducted by Respon-
dents company doctor before that 
date. 

5) Immediately subsequent to Mr. 
Martin's statement of his intent to hire 
Complainant, Mrs. Arnold telephoned 
the office of Respondents company 
doctor, and was told that because 
Complainant had had a heart problem, 
Dr. Battalia's nurse felt that there would 
be no reason to schedule him for a 
physical examination. Mrs. Arnold 
telephoned Dr. Battalia's nurse again, 
and was told that a full history of the 
heart problem would be required be-
fore an examination could be sched- 
uled. 	Mrs. Arnold relayed this 
information to Complainant. 

6) Within two (2) days of this con-
versation, Complainant obtained a let-
ter from Dr. Harold Dygart which stated 
that all relevant data had been submit-
ted with Complainant's application for 
employment with Respondent. Com-
plainant gave this letter to Mrs. Arnold. 

7) Complainant subsequently went 
to see Mr, Martin in the appliance de-
partment and explained his problem 
regarding the physical examination, 
and sought Mr. Martin's aid in getting 
an examination scheduled. 

8) It is not clear how many tele-
phone calls Mrs. Arnold made to Dr. 
Battalia's office or at what stages of the 
events listed, but she did obtain an ap-
pointment for a physical examination 
for Complainant 

9) On May 1, 1974, Complainant 
was given a physical examination by 
Dr. Battelle, Respondents company 
doctor. 

10) About three (3) days subse-
quent to the examination, Complainant 
telephoned Respondents personnel 
office and was told that the report of his 
physical examination had been re-
ceived and that Respondent could not 
hire him. This rejection was based on 
Dr. Battalia's analysis of Complainants 
heart condition. 

Qualifications 

Complainant was at the time of his 
application for the position in question 
a fully qualified appliance salesperson. 

Reasonable Expectation of Continu-
ous Performance 

1) The determinative issue in this 
case is whether Complainants physi-
cal condition at the time of application 
presented only a possible risk of rein-
jury, and did thus afford a reasonable 
expectation of continuous availability; 
or whether it presented a high probabil-
ity of incapacitation while performing 
the ordinary tasks comprising the job in 
question, and could thus be deemed to 
prevent its performance. 

2) Mr. Jim Martin, manager of the 
appliance section of Respondents 
Jantzen Beach store, is not a medical 
expert, but did possess the most thor-
ough knowledge of the requirements 
and duties of the job in question. Mr. 
Martin indicated, and I find, that the  

duties of appliance salespersons con-
sist primarily of speaking with the pub-
lic about possible purchases. Any 
moving of appliances would normally 
be handled by warehousepersons with 
sporadic shifting of appliances by 
salespersons. This work did not con-
stitute strenuous physical exertion. Mr. 
Martin was aware of Complainants 
heart condition, and was of the opinion 
that the physical work involved would 
not present a problem for Complainant 

3) Dr. Dygart, a heart specialist 
who had monitored Complainant's 
heart condition throughout the period 
from his subendocardial infarction until 
his application for employment with 
Respondent corporation, a period of 
six (6) years, must be considered the 
most qualified to ascertain the risk for 
Complainant in a job of the type in 
question. Dr. Dygart was familiar with 
the requirements of the job in question 
as outlined in Respondent's job de-
scription and he did believe that Com-
plainant would be able to perform the 
duties of the job in question satisfacto-
rily for an extended period of time with-
out serious danger to his health. He 
stated that the only limitation would be 
against Complainant engaging in sus-
tained strenuous work. Dr. Dygart 
stated that the condition of Complain-
ants heart as monitored by his blood 
pressure, EKG, and X-ray, among 
other tests, was good since his attack. 
He further stated that a single high 
blood pressure reading, as found by 
Respondent's physician, could be in-
duced by excitement, and that only 
long term monitoring could provide 
meaningful data on physical 
capabilities. 
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4) Respondent's physician, Dr. 
Battalia, had only walked through the 
appliance sales area of Respondents 
Jantzen Beach store, and did not have 
a thorough knowledge of the require-
ments of the job for which Complainant 
applied. Because he saw Complainant 
for only one-half hour, and did not con-
sult with the physician who had been 
continuously treating Complainant 
since his attack, Dr. Battalia did not 
have adequate data to accurately de-
fine Complainants physical limitations. 
Dr. Battalia did conclude that there was 
a high likelihood of incapacitation if 
Complainant attempted to perform the 
duties of appliance salesperson. 

5) Respondent suggests that it 
would be impractical to require their 
physician to conduct examinations and 
testing over an extended period of time 
to determine an accurate prognosis of 
Complainant's health. The alternatives 
are to turn down the applicant based 
upon a brief appraisal or to rely upon 
the opinions of those medical profes-
sionals who have gathered the rele-
vant data over the requisite period of 
time. R2spondent has chosen the for-
mer course of action in an admitted ef-
fort to minimize the risk of out of pocket 
costs for on-the-job injuries by obtain-
ing the best physical specimens possi- 
ble. 	Because a heart condition 
requires prolonged monitoring to deter-
mine the boundaries of tolerable activ-
ity, the disqualification of Complainant 
based upon a single brief examination, 
in this case, without additional testing 
or thorough consideration of the data 
presented by those who have done 
such monitoring, is inconsistent with 
the statutorily prescribed public policy 
to guarantee for the physically 

handicapped the fullest possible par-
ticipation in the economic life of the 
state. (ORS 659.405) 

6) Complainant has worked for an 
extended period of time since his heart 
attack at a job which is more physically 
demanding than that of appliance 
salesman. His ability to handle physi-
cal labor confirms that he was able to 
handle the less strenuous job of appli-
ance salesperson. 

ULTIMATE FACTS 

1) Complainant was qualified for 
the job of appliance salesperson at the 
time of his application. He was hired 
subject to passing a physical examina-
tion. He was given a physical exami-
nation and was subsequently denied 
the job in question because of his 
physical handicap. Complainant has 
been unlawfully discriminated against 
by Respondent corporation in that his 
physical condition did afford a reason-
able expectation of continuous per-
formance and his physical handicap 
would not have prevented his perform-
ance of the job of appliance 
salesperson. 

Damages 

1) The average earnings of appli-
ance salespersons for Montgomery 
Ward Incorporated's Jantzen Beach 
store for 1974 were $14,301.20. Al-
though new employees may tend to 
earn less, this factor is not considered 
due to Complainants prior experience 
in appliance sales. 

2) Complainant earned $6,588.20 
in 1974 and $8,165.22 in 1975. 

3) The evidence indicates that 
Complainant was unlawfully discrimi-
nated against because of his physical 
handicap. Complainant had been  

hired by Mr. Martin, with a specific re-
porting date named and subject only to 
approval of Complainants physical 
condition by the company doctor. The 
loss of wages suffered by Complainant 
was the direct result of the unlawful ap-
praisal of his physical condition. An 
award of back pay is granted to be 
computed from the date of intended 
hiring in May 1974 until the date on 
which Respondent offers Complainant 
a position comparable to that position 
from which Complainant was unlaw-
fully excluded. Damages shall be 
computed at the average rate of pay 
for appliance salespersons at Respon-
dents Jantzen Beach store in 1974, 
reduced by the amount of wages 
earned by Complainant in other em-
ployment during the relevant period. 
To this amount will be added annual 
interest at the rate of six per cent 
(6<%>). The amount of lost wages to 
be awarded shall be computed as 
follows: 

A. 1Q74  

Base year average $14,301.20 
earnings 

Complainants earnings $6.588.20  
1974 

Difference 
	

$7,713.00 

Interest at 6% per 	$464.58 
annum 

Total 	$8,177.58 

B. 1975 

Base year average $14,301.20 
earnings 

Complainants earnings 
1975 

Difference  

Interest at 6% per $368.16 
annum 

Total 	$6,504.14 

C. 1976: 

(1) If Respondent offers 
Complainant suitable employment in 
1976, then the damages for lost wages 
for 1976 shall be computed as the dif-
ference between a percentage of the 
base year average earnings of 
$14,301.20 representing the portion of 
1976 which has elapsed at the time of 
the job offer. This subtotal shall be 
augmented by annual interest at six 
per cent (6%). 

(2) If Respondent fails to of-
fer Complainant a job in 1976, then the 
amount of damages for lost wages in 
1976 shall be computed as in para-
graphs 3A and 3B above. 

D. 1977 and years subsequent: 
Damages for wages lost in 1977 and 
subsequent years in which Respon-
dent fails to offer complaint suitable 
employment shall be computed as in 
paragraph 3C above. 

4) Complainant testified that Re-
spondents failure to hire him has 
forced him to take a more strenuous 
job which he does not feel he will be 
able to continue until retirement, and 
that this has been a cause of great 
concern to him. In addition, Respon-
dents unlawful extension of Complain-
ants period of unemployment 
subsequent to the discriminatory action 
and until he found other employment 
was a cause of considerable stress 
and mental anguish, Complainant has 
suffered damages due to frustration, 
mental anguish and suffering for which 
he shall be compensated in the 
amount of $2,000. 

$8.165.22 

$6,135.98 
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5) Because of the unlawful em-
ployment practice of Respondent, 
Complainant has suffered damages for 
which he shall be compensated by Re-
spondent in the following amount 

A. Lost wages: $14,411.72 
plus losses for 1976 and years subse-
quent as computed in Damages para-
graphs 3C and 3D above. 

B. Mental anguish: $2,000.00. 

CONCLUSIONS OF LAW 

1) At all times material herein, Re-
spondent Montgomery Ward Incorpo-
rated was an employer within the 
definition contained in ORS 
659.400(2), and as such is subject to 
the provisions of ORS 659.400 to 
659.435. 

2) Complainant's weakened heart 
condition at the time of his application 
for employment with Respondent cor-
poration does constitute a physical 
handicap under the statutory definition 
contained in ORS 659.400. 

3) The Specific Charges of unlaw-
ful employment practices based upon 
a physical handicap against Respon-
dent Montgomery Ward Incorporated 
are supported by the weight of the evi-
dence presented. By refusing to hire 
Complainant because of a physical 
handicap which did not prevent per-
formance of the job in question, Re-
spondent did commit an unlawful 
employment practice in violation of 
ORS 659.425. 

ORDER 
In accordance with the findings of 

fact and conclusions of law set forth 
herein, it is hereby ordered that 

1) Respondent Montgomery Ward 
Incorporated shall pay to Complainant 

James M. Williams the following 
damages: 

A. Lost wages plus interest for 
the years 1974 and 1975 in the 
amount of $ 14,711.72, plus losses in-
curred in 1976 and years subsequent 
as computed in Damages paragraphs 
3C and 3D above. 

B. Mental anguish: $ 2,000.00. 

2) Payments in the amount of 
$16,711.72 — including $14,711.72 for 
lost wages for the years 1974 and 
1975, including interest, and $2,000.00 
for mental anguish — shall be delivered 
to the business office of the Bureau of 
Labor in room 443 of the State Office 
Building, 1400 S.W. Fifth (5th) Avenue, 
Portland, Oregon 97201 not later than 
thirty (30) days from the date of this 
order. 

3) Payment for wages lost in years 
subsequent to 1975 shall be due in the 
business office within thirty (30) days of 
the date upon which Respondent is 
notified in writing of the exact amount 
of such damages by the Commis-
sioner of the Bureau of Labor. 

4) Respondent Montgomery Ward 
Incorporated shall offer to Complainant 
James M. Williams the next available 
position as appliance salesperson in 
any of its stores in the Portland / Van-
couver area. 

5) Within ten (10) days of the date 
of any offer of employment made to 
Complainant pursuant to the require-
ment in paragraph 4 above, Respon-
dent shall inform the Commissioner of 
the Bureau of Labor in writing of the 
type of job offered, the date offered, 
and acceptance or rejection of the offer 
by Complainant. 

In the Matter of 

ROBERT K. SCHURMAN 
and French & French International, 

Inc., dba French and French, 
Respondent. 

Case Number (none) 

Final Order of the Commissioner 

Bill Stevenson 

Issued February 27, 1978. 

SYNOPSIS 

Where Respondents, who were pri-
vate employment agency licensees, 
violated statutes and agreements by 
(1) failing to provide to clients refunds 
of fees and/or an explanation of with-
holding of refunds, (2) failing to credit 
against fees the costs incurred by cli-
ents in funding payment of the fees, 
and (3) failing to demonstrate financial 
responsibility by leaving unpaid large 
debts to his landlord and vendors and 
by not providing collateral for his bond, 
the Commissioner revoked the private 
employment agency licenses of Re-
spondents. ORS 658.035(3)(a); 
658.115(1); 658.185(2)(b), (d) and (e), 
and (3)(c). 

The above-entitled matter having 
come on regularly for hearing before 
R. D. Albright, designated as Presiding 
Officer by the Commissioner of the 
Oregon Bureau of Labor, the hearing 
having been convened at 9:00 a.m. on 
February 8, 1977, in the Portland Wa-
ter Bureau Auditorium, 1800 S.W. 
Sixth Avenue, Portland, Oregon, and 
continuing through 3:30 p.m. of the 
same day; the Agency having been 
represented by Thomas E. Twist, 

Assistant Attorney General, and the 
Respondent not being present but rep-
resented by Roosevelt Robinson, At-
torney at Law; 

NOW, THEREFORE, Bill Steven-
son, Commissioner of the Bureau of 
Labor of the State of Oregon, having 
considered the Proposed Reserved 
Ruling, Proposed Decision and Opin-
ion, Proposed Findings of Fact, Pro-
posed Conclusions of Law and the 
Proposed Order filed herein by the 
Presiding Officer and having also con-
sidered the exceptions thereto and 
relevant portions of the official record 
herein, does hereby make the follow-
ing decision in regard to the Reserved 
Ruling, the Findings of Fact, the Con-
clusions of Law and hereby enters the 
Order which is set out below. 

RULINGS 

At the very beginning of the con-
tested case hearing, Mr. Roosevelt 
Robinson, attorney for Respondents, 
moved to dismiss the Charges brought 
by the Agency on the grounds that the 
issues raised by the Charges were 
moot due to the expiration of the two 
licenses in question. Mr. Robinson 
also moved, by way of an alternative in 
the event that the first motion was not 
granted, that the Presiding Officer 
grant a continuance in order to "pre-
pare for this matter on the merits." The 
Presiding Officer reserved ruling as to 
the first motion and denied the second 
motion. 

Motion to Dismiss 

The Presiding Officer has denied 
the Motion to Dismiss. I hereby adopt 
this ruling. 

The record indicates that on Sep-
tember 1, 1976, a Notice of Proposed 
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Revocation or Suspension of Agency 
License was executed and filed. This 
notice indicated an intention on the part 
of the Agency to revoke or suspend 
the licenses in question because of five 
practices alleged to have been en-
gaged in by the Respondents during 
1976, and further alleged to be unlaw-
ful. Two copies of the notice were 
served upon Robert K. Schurman on 
November 15, 1976, in San Diego 
County, California. On December 28, 
1976, the Respondents requested that 
a contested case hearing be had in re-
gard to the charges set out in the 
notice. 

On midnight, December 31, 1976, 
the subject private employment 
agency licenses expired. Neither Mr. 
Schurman nor French & French Inter-
national, Inc. have applied for a re-
newel license. The contested case 
hearing in this matter was held on Feb-
ruary 8, 1977. 

In enacting the provisions of ORS 
chapter 658, the legislature of the State 
of Oregon articulated its policy within 
the provisions of ORS 658.008. Rele-
vant recitations of this policy are as 
follows: 

"658.008 Policy. The purpose of 
ORS 658.005 to 658.245 is to pro-
tect the health, safety and general 
welfare of the people of Oregon in 
their dealings with employment 
agencies. To accomplish this pur-
pose the Legislative Assembly in-
tends to provide a procedure: 

"(1) For determining where and 
by whom employment agencies 
will be operated in this state. 

"(2) To assure the public that 
persons operating employment  

agencies in this state are continu-
ously qualified by experience, 
training, good character and 
responsibility. 

* ** 

"(5) For the administration and 
enforcement of ORS 658.005 to 
658.245 by the Labor 
Commissioner." 

ORS 658.115 provides as follows: 

"658.115 Suspension or Revoca- 
tion of Licenses; Penalty in Lieu of 
Suspension; 	Disciplinary 
Proceedings. 

"(1) The Labor Commissioner 
shall revoke or suspend any li-
cense issued under ORS 658.005 
to 658.245 whenever it appears to 
the Commissioner that if the licen-
see were then applying for a li-
cense his application should be 
denied or whenever the licensee 
has violated any of the provisions 
of ORS 658.005 to 658.245 or of 
the rules and regulations adopted 
pursuant thereto." 	(Emphasis 
supplied) 

Finally, provisions of ORS 658.035 
provide guidance to the Labor Com-
missioner as to the qualifications he 
must scrutinize in regard to the issu-
ance of private employment agency li-
censes. This statute provides, among 
other things, that: 

"(3) The applicant for a license, 
to be eligible therefore, shall: 

"(a) Show 	financial 
responsibility; 

"(b) Be of good character; 
* * * 

"(d) Be a person whose license 
to operate an employment agency  

in any state has not been denied 
or revoked within three years be-
fore the date of application." 

In regulating the activities of the pri-
vate employment agency industry 
within the State of Oregon, the Labor 
Commissioner must act within the pro-
visions of ORS chapter 183, the Ad-
ministrative Procedures Act. This Act 
contemplates among other proce-
dures, an investigation of possible vio-
lations of ORS chapter 658, an 
administrative analysis of the investiga-
tion, a decision as to whether or not to 
proceed with disciplinary activity, the 
preparation and filing of a notice of in-
tent to pursue disciplinary action and 
the specification therein of allegedly im-
proper activities, the scheduling and 
conduct of a contested case hearing if 
the licensee requests such a proceed-
ing, the publication of proposals by a 
fact finder, the submission of excep-
tions to the proposals by a party ag-
grieved by the proposals, and finally, 
the execution and filing of a final order. 
If Respondents Motion is well founded, 
all of these single steps would have to 
be accomplished within the confines of 
the licensing year, which extends from 
January 1 through the following De-
cember 31. The possibly miscreant li-
censee could effectively moot any of 
the issues raised by his alleged mis-
deeds by simply allowing his license to 
lapse for a period of time before reap-
plying for a new license. 

Should such a reapplication occur, 
the Agency having been frustrated in 
regard to its responsibility of formulat-
ing a final administrative determination 
as to the possible violations of the 
regulatory act, would be faced with se-
vere practical problems in regard to  

reacting to the reapplication. Exam-
ples of the practical problems in this re-
gard would be the possible 
nonavailability of witnesses and ero-
sion of recollective ability on the part of 
the witnesses still available. 

The Agency charged the licensee 
with violations, during the license year, 
of the regulatory statutes. These 
charges, which were served upon the 
licensee on November 15, 1976, re-
quired the licensee to notify the Labor 
Commissioner within 20 days if a con-
tested case hearing in the matter was 
desired. During the period November 
15, 1976, to December 28, 1976, the 
licensee requested a contested case 
hearing. The request for a contested 
case hearing was in effect a general 
denial and served to put the Agency on 
its proof as to: 

(a) Whether the facts alleged to 
have occurred in the charges took 
place. 

(b) If the facts charged took place, 
were the regulatory statutes violated; 

(c) If violations occurred ought the 
sanctions referred to in the notice or 
any sanctions be imposed upon the 
licensee. 

Placing these factors directly at is-
sue between the parties created a le-
gal dispute which cannot and would 
not be mooted by the expiration of a 
mere paper certificate of license. 

It is our view and the basis of our 
holding in this matter that the Agency 
was and is entitled to create a record in 
regard to this licensee's activities and 
that the expiration of a paper certificate 
of license does not prevent the Agency 
from proceeding to a final 
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administrative determination as to the 
questions of 

(a) Whether the alleged violations 
took place, and 

(b) If they did occur, what sanc-
tions, if any, are appropriately imposed_ 

The determination of these questions 
is vital to the regulatory function of the 
Agency and its legislative mandate of 
passing upon the rights of a licensee to 
conduct the business of a private em-
ployment agency within the State of 
Oregon. 

Motion for Continuance 
Mr. Robinson's oral motion for a 

continuance appears from the record 
to have been grounded upon a lack of 
personal opportunity to have prepared 
for the presentation of Respondents 
case. The Presiding Officer placed 
upon the record the fact that on Febru-
ary 4, 1977, Mr. Oler, a lawyer whose 
law office is situated in California and 
who had associated Mr. Robinson in 
regard to providing representation to 
the licensee at the contested case 
hearing had placed a telephone call to 
Mr. Albright, wherein he mentioned the 
possibility of a continuance but did not 
ask for a continuance as such. Mr. 
Oler indicated to Mr. Albright that he 
had not opened the file in the case until 
February 3, 1977. However, Mr. Oler's 
telegram of December 18, 1976, indi-
cates substantial lawyerly involvement 
at that point and moreover he had 
been engaged in negotiations with the 
Agency in regard to the charges them-
selves during the period November 15, 
1976, to December 28, 1976. No-
where in the record is there any indica-
tion that any of the attorneys 
representing Respondents in this  

matter were denied timely access to 
the Notice of Proposed Revocation or 
Suspension of Agency License and 
thus an opportunity to prepare a de-
fense. In denying the motion for a con-
tinuance, the Presiding Officer 
exercised his discretion in the matter, 
apparently on the basis of the lack of 
timeliness of the motion and the failure 
to state adequate grounds in support 
of it. 

It should also be noted that Mr. 
Roosevelt Robinson was present at 
every stage of the proceedings and 
participated in the proceeding in that 
he cross-examined witnesses and ob-
jected to the introduction of various 
items of documentary evidence. Al-
though it is true that the Respondents 
did not present any witnesses on their 
own behalf, nor introduce documents 
in support of their denial of the 
charges, by no means does it follow 
that the Respondents went without 
adequate legal representation at the 
contested case hearing as a result of 
the Presiding Officer's ruling. I adopt 
this ruling of the Presiding Officer. 

FINDINGS OF FACT 

Jurisdiction 
1) On December 22, 1975, the Bu-

reau of Labor issued to Robert K 
Schurman, comprising the majority 
shareholder, and French & French In-
ternational, Inc., an Oregon corpora-
tion, dba French & French, an 
employment agent's license desig-
nated 026-76 as to a main office at 
Suite 350, Lloyd 500 Building, 500 N.E. 
Multnomah, Portland, Oregon 97232. 
On that same date, the Bureau of La-
bor issued to Robert K. Schurman, 
comprising the majority shareholder 
and French & French International 

Inc., an Oregon corporation, dba 
French & French, an employment 
agent's license designated 027-76, as 
to the operation of a main office at 
Suite 350, Lloyd 500 Building, 500 N.E. 
Multnomah, Portland, Oregon, and a 
branch office at 1500 S.W. First 
Avenue, Suite 880, Portland, Oregon 
97201. 

2) French & French International, 
Inc. is an Oregon corporation initially 
incorporated on March 9, 1972. Its 
initial and present registered agent was 
and is Robert K Schurman. 

3) On November 15, 1976, in San 
Diego, California, Robert K Schurman 
was personally served with Notices of 
Proposed Revocation or Suspension 
of Private Employment Agency 
Licenses (numbered 026-76 and 
027-76). From then until December 
28, 1976, the parties attempted to 
negotiate an informal resolution of the 
dispute without success. 

4) On December 28, 1976, the li-
censee requested a contested case 
hearing in regard to the charges set 
out in the notice. 

5) On January 12, 1977, a Notice 
of Hearing was filed and a copy 
properly served upon the licensee 
setting February 7, 1977, as the date  

for the contested case hearing. On 
January 18, 1977, an Amended Notice 
of Hearing was filed and properly 
served upon the licensee resetting the 
hearing date to February 8, 1977. On 
that date, the contested case hearing 
took place. 

As to Charges Against the Licensee 

CHARGE # 1 - CHARGING OF A FEE 
IN EXCESS OF THE CONTRACTUAL 
SCHEDULE OF FEES TO APPLICANT 
CONNIE GROVE ON JUNE 18, 1976, IN 
VIOLATION OF ORS 658.155(2). 

6) The amount of fee alleged to 
amount to an overcharge appears to 
be $7.10. I am unable to find from the 
evidence presented on this issue that 
Connie Grove was charged a fee in 
excess of her contractual obligation; 
indeed, if such an overcharge did take 
place, I would be unable to find that 
such an overcharge was anything but 
a computational error. 

CHARGE # 2 - FAILURE TO REFUND 
PRORATED FEES TO APPLICANTS 
KENNETH COOK, CONNIE GROVE, 
THERESA DEAN, PALLE JOHANSEN 
AND EDWARD GOFFARD, OR OTHER-
WISE COMPLY WITH THE PROVISIONS 
OF ORS 658.185 IN RESPECT TO RE-
FUNDS DUE AND OWING TO KENNETH 
COOK CONNIE GROVE, THERESA 
DEAN, PALLE JOHANSEN AND 
EDWARD GOFFARD.1  

The applicable provisions of ORS 658.185 are as follows: 
"658.185 Limitations on charges; manner of calculating certain charges; 

credits and refunds. 
"(1) As used in this section: 
"(a) 'Permanent employment' means all employment that lasts 90 calen-

dar days or more. 

"(2)(a) If an individual is employed in temporary employment through the 
services of an employment agency, the charge for services paid by the individ-
ual shall not exceed one-ninetieth of the charge for permanent employment for 
each consecutive calendar day during the period the individual is employed or 
compensated as though employed. 
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KENNETH COOK 
7) On July 27, 1976, Kenneth 

Cook filed a complaint with the Oregon 
Bureau of Labor stating that he was  

due a refund of an employment 
agency fee which he had previously 
paid to the licensee. Mr. Cook's claim 
arose from the fact that the placement 
he had obtained by means of his 

contract with the licensee terminated 
after 56 days of employment and I find 
this to have been the case. 

8) Mr. Cook was unable to reach 
the licensee and provide notice of the 
claim but on July 27, 1976, Robert 
Lorts, an investigator for the Agency 
who worked primarily in the area of 
regulation of the private employment 
industry, notified the licensee of Cook's 
claim. Mr. Lorts in August of 1976 
brought the Cook claim to the attention 
of Mr. Bertrand Close, an attorney rep-
resenting Mr. Schurman at that time. 

9) On December 17, 1976, ap-
proximately five months after Mr. 
Schurman and his attorney received 
notice of the claim of Kenneth Cook, 
the Peerless Insurance Company, the 
surety in regard to a bond furnished 
the Oregon Bureau of Labor in refer-
ence to the licensee, paid to Kenneth 
Cook the sum of $230.61. This pay-
ment was pursuant to a claim made by 
Mr. Cook against the surety in regard 
to a refund due Mr. Cook. 

10) The Bureau of Labor, as of the 
date of the contested case hearing, 
had not received any writing from the 
licensee explaining the reasons why 
the licensee had not made a refund to 
Mr. Cook. 

11) Based on the above, I find as 
Ultimate Facts that: 

(a) On and after July 27, 1976, 
Kenneth Cook was not paid a refund 
by the licensee. 

(b) The licensee has failed to pro-
vide the Agency with a written explana-
tion as to why the refund was not 
made. 

CONNIE GROVE 

12) I find that the licensee placed 
Connie Grove in a position and that 
she started work on June 7, 1976. 
She paid the licensee a fee in the 
amount of $323.00 on June 18, 1976. 

13) Connie Grove terminated her 
employment in this position on June 
25, 1976. On June 28, 1976, Connie 
Grove reported the termination of this 
employment to the licensee. On July 
12, 1976, Connie Grove was told by 
the "manager' of French and French 
that she would receive the refund 
which she had claimed within ten (10) 
days. Not having received the refund, 
on July 28 Connie Grove attempted to 
recontact the licensee, but was unable 
to do so because of the fact that the li-
censee's phone had been 
disconnected. 

14) On July 29, 1976, Connie 
Grove told Mr. Lorts the circumstances 
of the refund that she had claimed 
from the licensee. Mr. Loris told her to 
get in touch with Mr. Close and ad-
vised Connie Grove that Mr. Close 
was representing Mr. Schurman in this 
matter and was the appropriate person 
to contact. Connie Grove contacted 
Mr. Close and acquainted him with the 
circumstances of her claim against the 
licensee. 

15) Mr. Lorts also acquainted Mr. 
Close with the fact of Connie Grove's 
refund claim in August of 1976. 

16) Up to the time of the contested 
case hearing the Oregon Bureau of 
Labor has not received a written expla-
nation from the licensee as to why a 
refund was not made to Connie Grove. 

17) On November 8, 1976, Connie 
Grove received payment in the amount 

"(b) If an individual leaves employment within 90 days after the starting 
date of employment, the employment agency shall reduce the charge for serv-
ices payable by the individual to that payable for temporary employment under 
paragraph (a) of this subsection and shall refund any charge paid in excess of 
that amount. 

"(c) Notwithstanding the other provisions of this section, in no instance in 
which the employment secured is subsequently terminated shall the charge for 
services by an employment agency be greater than the total gross earnings of 
the individual. 

"(d) All interest, fees or other charges paid or required to be paid to any 
person or organization in order to procure the funds to pay an employment 
agency's charge for services shall be allowed as a credit against the charge. 
The provisions of this paragraph shall be stated in all contracts provided for in 
ORS 658,172. 

"(e) A refund when due shall be made within 10 days after request there-
for by the individual. If the decision of the employment agency is not to make a 
refund, the agency shall notify the individual and the Labor Commissioner in 
writing, within such 10-day period, as to the specific reasons or circumstances 
for which the refund is not made. If the agency fails to properly notify the indi-
vidual and the Labor Commissioner or fails to tender a refund within the 10-day 
period, the agency shall be liable to the individual in the amount of an addi-
tional sum equal to the amount of the refund. 

"(3)(a) If an individual secures employment in which he is to be paid on 
the basis of straight commissions, or a drawing account against commissions, 
or either a drawing account or salary plus commissions, the charges for serv-
ices payable by the individual may be predicated upon the projected total gross 
earnings of the individual during the first year of employment as estimated by 
the employer and upon the employer demonstrating to the agency reasonable 
grounds therefor. 

"(b) Upon the conclusion of the individual's first six months and the con-
clusion of his second six months of employment, a computation of his actual to-
tal gross earnings may be provided by the individual to the agency, and, 
predicated upon appropriate proof of such earnings, an adjustment in the 
charge for services shall be made by which either the agency shall refund to 
the individual any excess charge paid by him or the individual shall pay to the 
agency any deficiency thereon. 

"(c) If the individual's employment is terminated prior to the conclusion of 
the first 12 months of employment, the actual total gross earnings of the indi-
vidual for the period of employment shall be projected to 12 months on a pro 
rata basis as though the individual had been employed for the entire period of 
12 months, and a computation shall be made thereon. The charge for services 
paid or payable by the individual shall be predicated upon such computation as 
though he had been so employed." 
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of $311.83 from the Peerless Insur-
ance Company pursuant to a claim 
she had made to them in regard to the 
refund which had become due her in 
July of 1976. 

18) Based on the above, I find as 
Ultimate Facts that: 

(a) The licensee failed to pay a re-
fund to Connie Grove. 

(b) The licensee has failed to pro-
vide the Agency with a written explana-
tion as to why the refund was not paid. 

THERESA DEAN 

19) On May 17, 1976, the licensee 
placed Theresa Dean in a position and 
received from her on that date the sum 
of $306.77. Thereafter, Theresa Dean 
terminated her employment in the posi-
tion procured for her by means of the 
services of the licensee and thereafter 
in June of 1976 requested a refund 
from the licensee. She made this re-
quest to Robert K. Schurman, who 
promised that he would mail to her the 
sum of $180.65 within two weeks, 
which sum represented his computa-
tion of the refund due her. 

20) Theresa Dean filed a com-
plaint with the Bureau of Labor on 
August 4, 1976. Mr. Lorts had previ-
ously brought the claim for refund of 
Theresa Dean to the attention of Rob-
ert K. Schurman on approximately July 
27, 1976. Mr. Schurman stated to Mr. 
Lorts that he was aware of Theresa 
Dean's claim. 

21) 	On November 8, 1976, 
Theresa Dean received payment in the 
amount of $177.25 from the Peerless 
Insurance Company pursuant to a 
claim she had made to them in regard 
to the refund which had become due 
her from the licensee in June of 1976. 

22) Up to the time of the contested 
case hearing the Agency had not re-
ceived a written explanation from the 
licensee as to why a refund was not 
made to Theresa Dean. 

23) Based on the above, I find as 
Ultimate Facts that 

(a) The licensee has failed to pay a 
refund to Theresa Dean. 

(b) The licensee has failed to pro-
vide the Agency or Theresa Dean with 
a written explanation as to why the re-
fund was not paid. 

PALLE JOHANSEN 

24) The licensee obtained employ-
ment for Mr. Johansen on June 6, 
1976. Mr. Johansen paid a fee for this 
service to the licensee in the amount of 
$335.00. 

25) Mr. Johansen testified, and I 
so find, that the employment obtained 
for him by French and French termi-
nated on July 14, 1976. Mr. Johansen 
testified, and I so find, that he at-
tempted to reach French & French im-
mediately after termination of his 
employment but was unable to contact 
anyone at the agency because the 
business had been closed. Mr. Johan-
sen did discover, however, that Mr. 
Bertrand Close was representing Mr. 
Schurman in regard to business activi-
ties subsequent to the closure of the 
licensee's business. Mr. Johansen met 
with Mr. Close in August of 1976 and 
acquainted him with the circumstances 
of his claim for refund. Mr. Johansen 
testified, and I so find, that he did not 
receive his refund until about the 16th 
or 17th of November, 1976. On No-
vember 17, 1976, the Peerless Insur-
ance Company presented him with a 
check in the amount of $186.67. 

26) Mr. Lorts testified, and I find, 
that the Bureau of Labor received 
nothing in writing from Mr. Schurman 
indicating reasons for failure to pay the 
refund. Mr. Johansen also did not re-
ceive anything in writing from the licen-
see explaining why a refund would not 
be paid him. 

(a) The licensee failed to pay this 
refund to Palle Johansen. 

(b) The licensee has failed to pro-
vide the Agency or Mr. Johansen with 
a written explanation as to why a re-
fund was not paid. 

EDWARD GOFFARD 

28) On November 10, 1975, Mr. 
Edward Goffard entered into a stan-
dard employment agency contract with 
licensee. On December 19, 1975, the 
licensee placed Mr. Goffard with the 
Harrison Manufacturing Company. Mr. 
Goffard paid the licensee a fee in the 
amount of $820.80. 

29) Mr. Goffard terminated his em-
ployment with the Harrison Manufac-
turing Company approximately 78 
days after he had commenced it. In 
about April of 1976, Mr. Goffard saw 
Robert K. Schurman at the Lloyd Build-
ing location and indicated that he was 
seeking some type of refund from the 
employment agency fee paid. Robert 
K. Schurman told Mr. Goffard that he 
would contact Goffard and indicate to 
him what more explicit documentation 
2 

should be furnished Mr. Schurman. 
Mr. Goffard never heard from Mr. 
Schurman and was unable to contact 
him due to the closure of the licensee's 
business. Finally, Mr. Goffard on or 
about October 22, 1976, mailed to the 
licensee data concerning his refund. 

(a) The licensee failed to pay a re-
fund to Edward Goffard. 

(b) The licensee failed to provide 
the Agency or Mr. Goffard with a writ-
ten explanation as to why a refund 
would not be paid. 

CHARGE # 3 - VIOLATING THE PRO-
VISIONS OF ORS 658.185(2)(d) BY FAIL-
ING TO PROVIDE OR GIVE CREDIT 
FOR INTEREST AND OTHER CHARGES 
INCURRED BY APPLICANTS KENNETH 
COOK AND CONNIE GROVE IN OB-
TAINING FUNDS TO PAY THE AGENCY 
FEE WHEN THEIR EMPLOYMENT TER-
MINATED PRIOR TO 90 DAYS.2  

30) Mr. Goffard did not receive any 
27) Based on the above, I find as written explanation from the licensee in 

Ultimate Facts that: 	 regard to reasons why a refund would 
not be paid. He did not receive a re-
fund from the licensee at all and it was 
not until on or about January 22, 1977, 
that he received $602.00 from "an in-
demnity company." Mr. Lorts as well 
did not receive any written explanation 
from the licensee setting out reasons 
why a refund would not be paid to Mr. 
Goffard. 

31) Based upon the above, I find 
as Ultimate Facts that: 

ORS 658.185(2)(d) provides as follows: 
"(d) All interest, fees or other charges paid or required to be paid to any 

person or organization in order to procure the funds to pay an employment 
agency's charge for services shall be allowed as a credit against the charge. 
The provisions of this paragraph shall be stated in all contracts provided for in 
ORS 658.172." 



78 	 Cite as 1 BOLL 69 (1978). 	 In the Matter of ROBERT SCHURMAN 	 79 

KENNETH COOK 

32) Mr. Cook obtained a loan from 
the First State Bank of Oregon in order 
to pay the contractual fee to the licen-
see resulting from employment he ob-
tained on May 28, 1976, and became 
liable for interest charges as a result of 
the loan. 

33) Based upon Finding 32 as well 
as the Findings I have set out in Para-
graphs 7, 8, 9, 10 and 11, I find as Ulti-
mate Facts that 

The licensee made no provision to 
allow Kenneth Cook a credit as to 
loan fees for which he had be-
come obligated to the First State 
Bank. 

CONNIE GROVE 

34) I find no evidence in the record 
bearing upon this Charge as it relates 
to Connie Grove. 

CHARGE # 4 - FAILURE TO REFUND 
OR ADJUST THE AGENCY FEE WHEN 
APPLICANT EDWARD GOFFARD'S EM-
PLOYMENT WAS TERMINATED BE-
FORE HE HAD BEEN EMPLOYED A 
YEAR IN VIOLATION OF ORS 
658.158(3)(03  

35) The compensation agreement 
relative to the employment which gen-
erated a fee from Mr. Goffard to the li-
censee was entirely on a commission 
basis. 

36) Based upon Finding 35 and 
also upon those findings set out in 
Paragraphs 28, 29 and 30 and upon 
the ultimate findings set out in Para-
graph 31, I find as ultimate facts that: 

The licensee failed to provide any 
refund at all to Kenneth Goffard. 

3 
	

See footnote 1, supra. 

CHARGE # 5 - FAILURE TO 
DEMONSTRATE FINANCIAL RESPON-
SIBILITY TO SUCH AN EXTENT THAT IF 
THE LICENSEE WERE NOW APPLYING 
FOR A LICENSE AS PROVIDED FOR IN 
ORS 658.035, SUCH APPLICATION 
WOULD BE DENIED. 

The Surety Bond Situation 

37) The licensee's application for a 
1976 private employment agency li-
cense was accompanied by an Ameri-
can Fidelity Fire Insurance Company 
surety bond in the amount of $2,000. 
This bond was conditioned upon com-
pliance with ORS 658.005 to 658.245, 
the payment of all sums (by the licen-
see) legally owing to any person when 
the employment agency or its agents 
have received such sums, the pay-
ment of all damages occasioned to 
any person (by the licensee) by reason 
of any willful misrepresentation, fraud, 
deceit or other unlawful act or omission 
by the employment agency, or its 
agents or employees acting within the 
scope of their employment, and pay-
ment of all sums legally owing to any 
employee of the employment agency. 

38) On March 31, 1976, Mr. Lorts 
received a Notice of Cancellation from 
American Fidelity Fire Insurance Com-
pany indicating that the bond would be 
cancelled effective thirty (30) days from 
March 31, 1976. 

39) On April 2, 1976, Mr. Loris 
sent a letter to the licensee indicating 
that a receipt of cancellation of the 
American Fidelity bond had been re-
ceived by the Bureau of Labor, and re-
quiring the licensee to obtain another 
surety bond in the same amount as the 
American Fidelity bond. This letter  

also advised that the licensee was to 
procure this bond and file it with the 
Bureau of Labor no later than April 29, 
1976. 

40) On or about May 12, 1976, Mr. 
Lorts received a bond indicating that 
the Peerless Insurance Company 
stood as surety in regard to the same 
conditions previously stated. The dura-
tion of this bond was to be until De-
cember 31, 1976. Mr. Lorts took steps 
by way of correspondence to obviate 
difficulties presented by a possible 
lapse between the period from the can-
cellation from the American Fidelity In-
surance bond to the effective date of 
the Peerless Insurance Company 
bond and received return correspon-
dence from the broker for Peerless In-
surance Company (Fred S. James 
and Company) to the effect that no 
lapse had occurred. 

41) On June 1, 1976, Mr. Lorts re-
ceived a letter from Mr. Schurman re-
questing that the face amount of the 
surety bond then in existence and 
which served to at least partially pro-
tect the interest of potential creditors of 
the licensee, be reduced from $2,000 
to $1,000. In early June of 1976 obli-
gations were accruing to the licensee 
which he subsequently did not meet. 
This request was not acted upon fa-
vorably by the Agency, but if it had 
been, claimants against the Peerless 
Insurance Company bond would have 
received only a partial recovery from 
this source at least. 

42) On July 27, 1976, Mr. Lorts re-
ceived a notice of cancellation of the 
Peerless Insurance Company bond ef-
fective thirty (30) days after July 27, 
1976. On July 29, 1976, Mr. Lorts 
communicated with the licensee to the  

effect that receipt of the Peerless Insur-
ance Company cancellation notice had 
taken place and requiring the licensee 
to provide another bond. Thereafter, 
no further bonds in regard to the licen-
see's operation during the license year 
1976 were received by Mr. Lorts or the 
Bureau of Labor. 

The Licensee and Thomas Bowers 

43) During 1976, Thomas Bowers 
was an account executive with Fred S. 
James and Company, an insurance 
broker. Mr. Bowers' duties amounted 
to the solicitation of new business and 
the handling of existing business for his 
employers. 

44) In 1976, prior to April 27, Tho-
mas Hatfield, a C.P.A. who was ac-
quainted with the licensee, called Mr. 
Bowers on the telephone and asked 
Mr. Bowers if Fred S. James would be 
able to provide a surety bond for the 
licensee. Soon thereafter Robert K. 
Schurman and Thomas Bowers talked 
on the telephone and in that conversa-
tion discussed the issuance of a pri-
vate employment agency surety bond 
in the amount of $2,000. On approxi-
mately April 27, 1976, the licensee and 
Mr. Bowers agreed that the licensee 
would collateralize the surety bond to 
the extent of $1,250. The basis for the 
arrival at this amount of collateraliza-
tion resulted from Mr. Schurman's indi-
cation that he anticipated the Bureau of 
Labor allowing him to reduce the face 
amount of the bond from $2,100 [sic] 
to $1,000 because, for a period of 
three years or more, he had had no 
claims against bonds which he had 
maintained in connection with his li-
cense. In support of the licensee's ap-
plication for the bond, Robert K. 
Schurman submitted to the Fred S. 
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James Company, and particularly to 
Mr. Bowers, a loan application which 
the parties treated as a financial state-
ment. This document indicated that 
the net worth of the licensee's busi-
ness was $2500.00. This loan applica-
tion was dated April 28, 1976. During 
the period April 27, 1976, to the first 
part of July 1976, Mr. Schurman failed 
to provide the agreed-upon collaterali-
zation for the bond and continued to 
offer Mr. Bowers excuses as to his 
reasons for not so providing it. Around 
the first part of July 1976, Mr. Bowers 
went to the licensee's office and found 
that it was closed. Mr. Bowers went to 
the licensee's home in Lake Oswego 
and determined that he was not there. 
A short time later Mr. Bowers went to 
Tom Hatfield and Mr. Hatfield told him 
that Mr. Schurman had left for Califor-
nia. Mr. Bowers then contacted Mr. 
Bertrand Close and was informed that 
the licensee's business had shut its 
doors. Mr. Close provided Mr. Bowers 
with a phone number where Robert K. 
Schurman could be reached in San Di-
ego and Mr. Bowers did contact him at 
this San Diego telephone number, but 
still failed to receive the promised col-
lateralization. As of the date of the 
hearing Robert K. Schurman had not 
collateralized the bond or provided any 
portion of the agreed collateralization 
amount. 

45) The insurance company with 
which Mr. Bowers had brokered the 
$2,000 surety bond, the Peerless In-
surance Company, during the period 
November 8, 1976, to January 27, 
1977, paid claims against the bond to-
taling $1,924.21. Mr. Bowers' em-
ployer, Fred S. James, reimbursed the 
Peerless Insurance Company in that  

amount and Mr. Bowers' employer has 
deducted the amount of its reimburse-
ment from a Christmas bonus which 
would normally have been paid to Tho-
mas Bowers. The Fred S. James 
Company took this step because Tho-
mas Bowers had not been able to se-
cure the collateralization which Robert 
K. Schurman promised Thomas Bow-
ers would be provided. 

The Licensee's Unpaid Obligations 

46) As of the date of the hearing, 
the licensee owed to the Oregonian 
Publishing Company the sum of 
$2,897.25 for services which were last 
rendered to the licensee on or about 
July 1, 1976. 

47) As of the date of the hearing, 
the licensee owed to Pacific Northwest 
Bell the sums set out below in regard 
to the account listed next to these 
sums: 

$2,106.39 billed to Robert K. 
Schurman, Suite 350, 500 N.E. 
Multnomah, Portland, OR 97232; 

$959.76 billed to Robert K. 
Schurman, dba French & French, 
1500 S.W. First, Suite 880, Port-
land, OR 97201; 

$238.66 billed to Robert K. 
Schurman, 65 Tanglewood Drive, 
Lake Oswego, OR 97034. 

48) On September 13, 1976, a 
federal tax lien was filed in the office of 
the Oregon Secretary of State in the 
amount of $7,110.61 against French & 
French International, Inc., with an ad-
dress at 1500 S.W. First Avenue, 
Room 880, Portland, Oregon 97201. 

49) On November 19, 1976, a De-
fault Order and Judgment, unsatisfied 
as of the date of the hearing, was 
docketed against French & French 

International, Inc., an Oregon corpora-
tion. The amount of the Judgment was 
$2,440, plus $600 in costs. The De-
fault was entered after the Defendant 
had failed to appear for the trial. (The 
Harver Company v. French & French 
International, Inc, Circuit Court, Mult-
nomah County, No. 423027) 

50) On November 15, 1976, a 
Judgment was entered against Robert 
K. Schurman, aka Mike Shawn, dba 
French & French Employment Service. 
The amount of the Judgment was 
$21,105.65 and costs and disburse-
ments, including $2,500 attorney's fee. 
(Lloyd Corporation, Ltd. v. Robert K. 
Schulman, etc., Circuit Court, Mult-
nomah County, No. A7607 09835). 

51) On March 2, 1976, Judgment 
was entered against French & French 
International, Inc., for $692.93 and 
$204.50 costs. 	The file indicates 
$78.42 was received in partial satisfac-
tion. (Granning & Treece Loans v. 
French & French International, Inc., 
District Court, Multnomah County, No. 
155401). 

52) On August 31, 1976, a Default 
Order and Judgment was entered 
against French & French - Crown 
Plaza, abn of Personnel Consultants, 
Inc. The Judgment was for $232.35 
and $29.50 in costs. (National Credit 
Bureau, Inc. v. French & French -
Crown Plaza, abn of Personnel Con-
sultants, Inc., District Court [Mult-
nomah County], No. 158001) 

53) David Blanchard was em-
ployed by the licensee at both the li-
censee's main office and the branch 
office during 1976. He was hired by 
Robert K. Schurman, and his employ-
ment lasted from March 1, 1976, to ap-
proximately the end of April 1976. At  

the time of Mr. Blanchard's termination 
in April of 1976, the licensee owed him 
wages. Mr. Schurman promised to 
mail Mr. Blanchard's wages to a for-
warding address Mr. Blanchard pro-
vided him in the state of 
Massachusetts. Robert K. Schumian 
never forwarded these wages to David 
Blanchard. 

54) David Blanchard assigned his 
wage claim against the licensee to the 
Wage Collection Division of the Ore-
gon Bureau of Labor. The Oregon Bu-
reau of Labor brought action for wages 
against the American Fidelity Fire In-
surance Company, who was the licen-
see's surety as to the period during 
which Mr. Blanchard was employed. 
As a result of the filing of this legal ac-
tion, the Bureau of Labor received and 
paid to David Blanchard the sum of 
$535.00. 

55) Based upon all the findings set 
out above and in particular upon Find-
ings of Fact 37-54, I find as Ultimate 
Facts that: 

(a) The licensee, both personally 
and through and by his corporation, 
has substantial obligations based upon 
judgments entered against him and his 
corporation which judgments were un-
satisfied as of the date of the contested 
case hearing. 

(b) The licensee's corporation, as 
of the time of the contested case hear-
ing owed a substantial amount of taxes 
to the Internal Revenue Service; 

(c) The licensee, either through 
choice or inability, failed to honor prom-
ises he had made in regard to the pay-
ment of money to a number of his 
creditors. 
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(d) The licensee owed at the time 
of the hearing substantial sums to the 
phone company and the newspapers 
in which he advertised; 

(e) During the license year 1976, 
two surety companies cancelled surety 
bonds they had provided to the licen-
see and the licensee failed to maintain 
a surety bond during the latter half of 
1976. 

CONCLUSIONS OF LAW 

CHARGE # 1 - CHARGING OF A FEE 
IN EXCESS OF THE CONTRACTUAL 
SCHEDULE OF FEES TO APPLICANT 
CONNIE GROVE, ON JUNE 18, 1976 IN 
VIOLATION OF ORS 658.155(2). 

1) Based upon Finding of Fact 16, 
I conclude that no violation of ORS 
658.155(2) occurred. 

CHARGE # 2 - FAILING TO REFUND 
PRORATED FEES TO APPLICANTS 
KENNETH COOK, CONNIE GROVE, 
THERESA DEAN, PALLE JOHANSEN 
AND EDWARD GOFFARD OF? OTHER-
WISE COMPLY WITH THE PROVISIONS 
OF ORS 658.185 IN RESPECT TO RE-
FUNDS DUE AND OWING TO KENNETH 
COOK, CONNIE GROVE, THERESA 
DEAN, PALLE JOHANSEN AND ED-
WARD GOFFARD. 

KENNETH COOK 

2) Based upon Findings of Fact 7, 
8, 9, 10 and 11,1 conclude that: 

(a) On and after July 27, 1976, 
Kenneth Cook was due a refund from 
the licensee; 

(b) The licensee's failure to pay a 
refund to Kenneth Cook constitutes a 
violation of ORS 658.185(2)(b); 

(c) The licensee's failure to provide 
the Agency with a written explanation 
as to why the refund was not made 
constitutes a violation of ORS 
658.185(2)(e); 

(d) The violation set out in Para-
graphs (a), (b), and (c), above, are 
grounds for a revocation or suspension 
of the licenses in question. 

CONNIE GROVE 

3) Based on Findings of Fact 12, 
13, 14, 15, 16, 17 and 18, I conclude 
that: 

(a) On and after June 28, 1976, 
Connie Grove was due a refund from 
the licensee; 

(b) The licensee's failure to pay a 
refund to Connie Grove constitutes a 
violation of ORS 658.185(2)(b); 

(c) The licensee's failure to provide 
the Agency and Connie Grove with a 
written explanation as to why the re-
fund was not paid constitutes a viola-
tion of ORS 658.185(2)(e); 

(d) The violations set out in Para-
graphs (a), (b), and (c), above, are 
grounds for a revocation or suspension 
of the licenses in question. 

THERESA DEAN 

4) Based upon Findings of Fact 
19, 20, 21, 22 and 23, I conclude that: 

(a) On or after June of 1976 
Theresa Dean was due a refund from 
the licensee; 

(b) The licensee's failure to pay a 
refund to Theresa Dean constitutes a 
violation of ORS 658.185(2)(b); 

(c) The licensee's failure to provide 
the Agency and Theresa Dean written 
explanation as to why the refund was 
not paid constitutes a violation of ORS 
658.185(2)(e); 

(d) The violations set out in Para-
graphs (a), (b), and (c), above, are 
grounds for a revocation or suspension 
of the licenses in question. 

PALLE JOHANSEN 

5) Based upon Findings of Fact 
24, 25, 26 and 27, I conclude that: 

(a) On and after August of 1976 
Palle Johansen was due a refund from 
the licensee; 

(b) The licensee's failure to pay a 
refund to Palle Johansen constitutes a 
violation of ORS 658.185(2)(b); 

(c) The licensee's failure to provide 
the Agency and Palle Johansen with a 
written explanation as to why the re-
fund was not paid constitutes a viola-
tion of ORS 658.185(2)(e); 

(d) The violations set out in Para-
graphs (a), (b), and (c), above, are 
grounds for a revocation or suspension 
of the licenses in question. 

EDWARD GOFFARD 

6) Based on Findings of Fact 28, 
29, 30 and 31, I conclude that: 

(a) On and after April of 1976 Ed-
ward Goffard was due a refund from 
the licensee; 

(b) The licensee's failure to pay a 
refund to Edward Goffard constitutes a 
violation of ORS 658.185(2)(b); 

(c) The licensee's failure to provide 
the Agency and Edward Goffard with a 
written explanation as to why the re-
fund was not paid constitutes a viola-
tion of ORS 658.185(2)(e); 

(d) The violations set out in Para-
graphs (a), (b) and (c), above, are 
grounds for a revocation or suspension 
of the licenses in question. 

CHARGE # 3 - VIOLATING ME PRO-
VISIONS OF ORS 658.185(2)(d) BY FAIL-
ING TO PROVIDE OR GIVE CREDIT 
FOR INTEREST AND OTHER CHARGES 
INCURRED BY APPLICANTS KENNETH 
COOK AND CONNIE GROVE IN 

OBTAINING FUNDS TO PAY THE 
AGENCY FEE WHEN THEIR EMPLOY-
MENT TERMINATED PRIOR TO 90 
DAYS. 

KENNETH COOK 

7) Based upon Findings of Fact 32 
and 33, I conclude that: 

(a) The licensee was obligated to 
allow as a credit against the fee paid 
him by Kenneth Cook, the amount of 
the interest charges for which Kenneth 
Cook had become liable; 

(b) The failure to so allow as a 
credit the charges referred to above 
constitutes a violation of ORS 
658.185(2)(d); 

(c) The violations referred to above 
are grounds for a revocation or sus-
pension of the licenses in question. 

CONNIE GROVE 

8) Based upon Finding of Fact 34, 
I conclude that no violation of ORS 
658.185(2)(d) took place in regard to 
Connie Grove. 

CHARGE # 4 - FAILURE TO REFUND 
OR ADJUST. THE AGENCY FEE WHEN 
APPLICANT EDWARD GOFFARD'S EM-
PLOYMENT WAS TERMINATED BE-
FORE HE HAD BEEN EMPLOYED A 
YEAR IN VIOLATION OF ORS 
658,185(3)(c). 

9) Based upon Findings of Fact 35 
and 36, I conclude that 

(a) On and after April of 1976 Ed-
ward Goffard was due a refund from 
the licensee; 

(b) The licensee's failure to refund 
or adjust the agency fee paid by Ed-
ward Goffard constitutes a violation of 
ORS 658.185(3)(c); 

(c) Such a violation is a ground for 
a revocation or suspension of the li-
censes in question. 
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CHARGE # 5 - FAILURE TO DEMON-
STRATE FINANCIAL RESPONSIBILITY 
TO SUCH AN EXTENT THAT IF THE LI-
CENSEE WERE NOW APPLYING FOR A 
LICENSE AS PROVIDED FOR IN ORS 
658.035, SUCH APPLICATION WOULD 
BE DENIED. 

10) Based upon all the Findings of 
Fact set out above, and in particular 
upon Findings of Fact 37 through 55, I 
conclude that if the licensee were pres-
ently an applicant for a private employ-
ment agency license such an 
application should be denied in that the 
licensee has failed to make the show-
ing of financial responsibility contem-
plated by ORS 658.035(3)(a). 

ORDER 

IT IS HEREBY ORDERED that 
pursuant to ORS 658.115 the licenses 
numbered 026-76 and 027-76 are 
hereby revoked. 

In the Matter of 

FRED MEYER, INC. 

Respondent 

Case Number 03-77 

Final Order of the Commissioner 

Bill Stevenson 

Issued July 14, 1978. 

SYNOPSIS 

Complainant, a 16-year-old black 
male, was subjected to frequent and 
persistent racially derogatory names, 
remarks and "jokes" by his immediate  

supervisors, and was discharged 
based on their evaluations and on sub-
standard performance caused by the 
racial slurs and abuse. The Commis-
sioner found that Respondent em-
ployer failed to maintain a racially 
neutral work environment and to cor-
rect the abuse once it was known to 
management. The Commissioner 
held that exhaustion of a union griev-
ance procedure was not a prerequisite 
to filing a complaint with the Bureau of 
Labor, that there was no constitutional 
impediment to the Commissioner 
awarding humiliation damages, and 
that the 1977 private right of action 
statute did not prevent the award of 
such damages. The Commissioner 
awarded $388.50 in back pay and 
$4,000 to compensate Complainant for 
humiliation, ridicule and embarrass-
ment. The Commissioner ordered Re-
spondent to make the Order part of 
Complainants personnel file, furnish a 
copy to anyone inquiring about his em-
ployment or performance, post a copy 
of the Order in the employee area of 
every Respondent store in Oregon, 
and provide to each employee a spe-
cific written description of the Order 
and where a copy could be examined. 
ORS 659.010(2); 659.030(1)(a); 
659.050(1); 659.060(1) and (3); 
659.095; 659.121. 

The contested case in the above-
entitled matter came on regularly for 
hearing before R. D. Albright, who was 
designated as Hearings Officer in this 
matter by Bill Stevenson, Commis-
sioner of the Oregon Bureau of Labor. 
The hearing was held on May 25, 
1977, in Portland, Oregon. The Com-
plainant was present and testified  

during the course of the hearing. The 
case for the Oregon Bureau of Labor 
was presented by Thomas E. Twist, 
Assistant Attorney General, of its attor-
neys, and the case for the Respondent 
was presented by Harry Chandler, At-
torney at Law. 

Thereafter, I, Bill Stevenson, Com-
missioner of the Oregon Bureau of La-
bor, considered the record in the 
matter, and I now enter the Findings of 
Fact, Ultimate Findings of Fact, Con-
clusions of Law, Rulings on Motions 
and Affirmative Defenses propounded 
by the Respondent, and Final Order, 
all of which are set out below. 

FINDINGS OF FACT — 
PROCEDURAL 

1) The Respondent, Fred Meyer, 
Inc., was and is an Oregon corporation 
authorized to do business in Oregon 
and is an employer subject to the pro-
visions of ORS 659.010 to 659.110. 

2) On August 21, 1972, Dana E. 
Hayes, a black male, filed a verified 
complaint with the Civil Rights Division 
of the Oregon Bureau of Labor alleging 
that the Respondent had unlawfully 
discriminated against him in connec-
tion with his employment because of 
his race and color. 

3) Following the filing of the verified 
complaint by Dana E. Hayes, the Civil 
Rights Division investigated the allega-
tions in the complaint and determined 
that substantial evidence existed to 
support the Complainants allegation 
that he had been discriminated 
against, in his employment, by the Re-
spondent because of his race and 
color. 

4) Thereafter, the Civil Rights Divi-
sion of the Oregon Bureau of Labor  

scheduled a conciliation meeting with 
Respondents representative for No-
vember 12, 1974. During the course 
of that meeting, Respondent's repre-
sentative unequivocally denied that 
any unlawful conduct by Respondent 
had occurred, and stated that Respon-
dents position in this regard was final. 
Within the next few weeks, some cor-
respondence passed between the Civil 
Rights Division and the Respondent 
alluding to the possibility of further set-
tlement and conciliation discussions, 
but the record fails to indicate that ei-
ther party to the negotiations have ever 
actively attempted to resume them. 

FINDINGS OF FACT — THE MERITS 
1) The Complainant was em-

ployed by the Respondent from on or 
about May 25, 1972, to on or about 
July 14, 1972, and then re-employed 
by Respondent for the period from on 
or about August 20, 1972, to some 
time in September of 1972. During 
both periods of employment the Com-
plainant was 16 years of age. 

2) The first period of Complainant's 
employment occurred at the "Division 
Street' Fred Meyer store in Portland, 
Oregon. Complainant was assigned to 
perform duties involving the stocking 
and display of merchandise for sale to 
the public in the Variety Department at 
that store location. 

3) During this first period of em-
ployment, the Complainant was super-
vised by the following people who held 
the following titles: 

Mr. Bowman - Manager of Va-
riety Department 

Mr. West - Assistant Manager, 
Variety Department 
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Mr. Fetters - "third in charge," 
Variety Department 

Mr. Bonk - "fourth in charge," 
(Management Trainee) Variety 
Department 

Each of these supervisors could and 
did direct Complainants actual per-
formance of his assigned duties, al-
though Mr. Bowman's contact with the 
Complainant was minimal. 

4) During this period of employ-
ment there were at least two other em-
ployees, white males, employed in a 
similar capacity to that of Complainant, 
and these employees and Complain-
ant were generally referred to by other 
store personnel as "stockboys." 

5) On occasion, when Complain-
ant and another stockboy or stockboys 
were working together at a given task, 
Mr. Fetters would engage the white 
stockboy or stockboys in social con-
versation and would allow the white 
stockboy or stockboys to cease work 
during the period of the conversation. 
Mr. Fetters would then criticize the 
Complainant because the task as-
signed to all the stockboys was not be-
ing accomplished quickly enough. 
Because of other contact between Mr. 
Fetters and the Complainant of an 
overt racial nature, I draw the inference 
that Mr. Fetters accorded different 
treatment to the white stockboys than 
the treatment he accorded to the Com-
plainant because of the Complainants 
race and color, and further that Mr. 
Fetters acted with the intent to discrimi-
nate against the Complainant because 
of his race and color. The result of this 
treatment was to make the Complain-
ant feel intimidated and "belittled" by 
Mr. Fetters, and isolated, different and 
inferior to the other employees. 

6) Mr. Fetters asked Complainant 
on several occasions if the Complain-
ant belonged to the "Black Panthers," 
and each time received a response 
that the Complainant did not. (I take 
notice of the fact that at the time in 
question the Black Panthers were gen-
erally thought to be a militant organiza-
tion of blacks which advocated 
immediate racial changes.) I find that 
this particular inquiry was made, and 
indeed repeated, in order to single out 
the Complainant from the other store 
employees because of his race and 
color, and calculated to embarrass, of-
fend and isolate the Complainant, par-
ticularly since there is no evidence of 
any behavior or the espousal of any 
philosophy on the part of Complainant 
which would have otherwise prompted 
such inquiries on Mr. Fetters' part. The 
effect of these inquiries was to make 
Complainant feel isolated, different and 
inferior to the other employees. 

7) On several occasions, but at 
least once in front of other employees, 
Mr. Bonk asked Complainant how he 
came to live in the suburban neighbor-
hood he did and indicated "he was sur-
prised I lived out in that neighborhood, 
that how could I get out in that neigh-
borhood, that was I accepted in that 
neighborhood, was, was I comfortable 
around it, did anyone give me any 
problems and, in that neighborhood].]" 
Mr. Bonk made similar inquiries about 
Complainants high school. These in-
quiries were calculated by Mr. Bonk to 
embarrass, harass and offend the 
Complainant because of his race and 
color and to isolate him from the other 
white employees and this was the ef-
fect achieved on the Complainant. 

8) Mr. Bonk often questioned the 
Complainant as to whether he liked 
Cadillac automobiles with white side-
wall tires and fur upholstery. The Com-
plainant interpreted these inquiries as a 
reflection of stereotypical thinking 
which has for some time associated 
black people with Cadillac automo-
biles, and I find that Mr. Bonk intended 
that the Complainant make this inter-
pretation. These inquiries embar-
rassed and distressed the 
Complainant and I find that they were 
calculated to do so by Mr. Bank. 

9) in the presence of other em-
ployees, and upon occasion in the 
presence of customers, Mr. Bonk 
would tell the Complainant "Black 
Sambo" jokes. In the course of his 
narration of these jokes, Mr. Bonk 
would effect a black accent. The jokes 
dealt with Black Samba's food prefer-
ences and Black Sambo's laziness. 

Mr. Bonk would ask the Complain-
ant whether he shared Black Sambo's 
food preferences and whether the 
Complainant was lazy like Black 
Samba Mr. Bonk told Complainant a 
"lot" of these jokes. I find that the nar-
ration of these anecdotes embar-
rassed and distressed Complainant 
and that they were calculated to do so 
by Mr. Bonk. 

10) At times when Complainant 
was mixing paint in the presence of a 
customer Mr. Bonk would make refer-
ence to Complainant's color in com-
parison to the color of the paint being 
mixed. Mr. Bonk would ask the Com-
plainant whether he wished that the 
paint was black or whether the particu-
lar color of the paint excited the Com-
plainant. I find that the Complainant 
was embarrassed and distressed by  

these inquiries and that this effect was 
calculated by Mr. Bonk, who intended 
the Complainant to be embarrassed 
and distressed. 

11) Several times in the presence 
of others when the Complainant would 
meet Mr. Bonk in the stockroom or in 
the store, Mr. Bonk would walk in an 
exaggerated and affected manner. 
The Complainant perceived Mr. Bank's 
exaggerated and affected manner of 
walking as consisting of another racial 
slur directed at him by Mr. Bonk, and 
Mr. Bonk intended that the Complain-
ant so perceive his conduct. This con-
duct by Mr. Bonk embarrassed and 
distressed the Complainant. 

12) Mr. Bonk called the Complain-
ant "Shaft," "Mohammed," and "Uncle 
Tom" on several occasions. (I take no-
tice of the fact that "Shaft' is a fictitious 
character in the world of entertainment. 
He is a tough, black private detective.) 
I find that these appellations directed to 
Complainant were intended by Mr. 
Bonk to single Complainant out be-
cause of his race and color and to dis-
tress and embarrass Complainant, and 
I further find that the appellations had 
precisely this effect upon Complainant. 

13) Aside and apart from the rendi-
tion of the "Black Samba" jokes, Mr. 
Bonk talked "a lot" about Complain-
ant's food preferences. These inquir-
ies were intended by Mr. Bonk to 
single Complainant out from the other 
employees because of Complainant's 
race and color, and distressed and 
embarrassed Complainant. Mr. Bonk 
intended that Complainant be dis-
tressed and embarrassed by these 
inquiries. 

14) The appearance and texture of 
Complainants hair was the subject of 
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Mr. Bank's interest and comment at 
various times. ("Several times he 
would, he would like to try to touch it 
and say it was like wool or like a rough 
brush or a wire brush or whatever.") I 
find that these tonsorial inquiries em-
barrassed and distressed Complainant 
and that this was the effect that Mr. 
Bonk intended these inquiries to have. 

15) On one occasion, Complainant 
and Mr. Bonk were in the stockroom 
when a white female employee, a Mrs. 
Butler, entered the stockroom. Mrs. 
Butler was married to a black man and 
Mr. Bonk knew this fact. As Mrs. But-
ler was leaving Mr. Bonk asked her, in 
Complainant's presence, "How do you 
kill a nigger?" (according to Dana 
Hayes' testimony) or "How do you beat 
a nigger?" (according to Mrs. Butler's 
testimony). Under cross-examination 
Mr. Bonk testified that, although he de-
nied recollection of this incident, if it 
had occurred he would not have used 
the word "kill." I find that this conversa-
tion took place and that it caused the 
Complainant humiliation, distress and 
embarrassment and was calculated to 
do so by Mr. Bonk. 

16) Mr. Fetters was aware of some 
of the treatment meted out to the Com-
plainant by Mr. Bonk in that he ob-
served a number of the conversations 
and incidents alluded to above. 

17) I find that virtually every con-
tact that the Complainant had with Mr. 
Bonk, one of his supervisors, 
amounted to an exposure to Mr. 
Bonk's pointless racial inquiries, or ra-
cial "humor" and that the distress, hu-
miliation and embarrassment this 
exposure caused Complainant ad-
versely affected his work performance. 
I further find that the treatment 

accorded Complainant by Mr. Fetters, 
and Mr. Fetters' participation in and 
knowledge of the treatment accorded 
to the Complainant by Mr. Bonk, fur-
ther adversely affected Complainant's 
work performance. 

18) I find that the Complainant 
never consented to, encouraged or re-
plied in kind in any regard to any of the 
racial inquiries, actions or dialogue initi-
ated and carried forward by Mr. Bonk 
or Mr. Fetters. 

19) During this initial period of em-
ployment, at about its halfway point, 
Mr. West, Respondent's Assistant 
Manager, became aware that Mr. 
Bank's supervision of Complainant had 
racial overtones to it, when he over-
heard Mr. Bonk referring to the Com-
plainant in a conversation with Mr. 
West as "Mohammed." Under Mr. 
West's questioning, Mr. Bonk admitted 
to Mr. West that he had told "Black 
Samba" jokes to the Complainant and 
that he "teased" the Complainant 
about Cadillac automobiles. Mr. West 
told Mr. Bonk that in Mr. West's judg-
ment such interaction between Mr. 
Bonk and the Complainant was "not 
proper." Mr. West advised Mr. Bonk of 
his feelings of impropriety on two sepa-
rate occasions. Mr. West did not ad-
vise any of his superiors of the type of 
interaction that Mr. Bonk engaged in 
with the Complainant. I find that Mr. 
Bonk did not pay heed to Mr. West's 
advice and Mr. Bank's racial harass-
ment of the Complainant increased 
throughout this initial period of employ-
ment to the point where the harass-
ment was more severe at the 
termination of the initial period of em-
ployment than it had been in the begin-
ning or the middle. 

20) The Variety Department Man-
ager, Mr. Bowman, terminated the 
Complainant on or about July 14, 
1972. In so doing, he acted ostensibly 
out of considerations regarding Com-
plainant's immaturity and work per-
formance. Mr. Bowman testified and I 
so find that there had been only one 
occasion when the Complainant's work 
performance required Mr. Bowman to 
"counsel" him. Mr. Bowman testified 
and I so find that "50%" of his decision 
to terminate Complainant was based 
upon the recommendations of the 
other three supervisors. 

He also testified, and I so find, that 
he relied upon his own observations as 
the balance of the basis for his deci-
sion to terminate the Complainant. 
There is no evidence in the record to 
indicate that the Complainant's race 
and color personally motivated Mr. 
Bowman, one way or the other, in 
reaching his decision to terminate the 
Complainant. 

21) I find that the Complainant's 
first period of employment with the Re-
spondent lasted a total of eight weeks, 
and that during the last two weeks (the 
period July 2, 1972, through July 15, 
1972) he worked an average of 37 
hours per week at the rate of $2.10 per 
hour. 

22) Complainant complained to his 
union concerning his discharge and 
the circumstances of his discharge and 
the union negotiated with Respondent 
a reinstatement to a similar position in 
another of Respondent's retail stores. 
This reinstatement became effective 
August 20, 1972, and the Complain-
ant's second period of employment 
with Respondent lasted until Septem-
ber 16, 1972, when the Complainant  

and Respondent terminated the em-
ployment by mutual consent. During 
this second period of employment 
there is no evidence in the record of 
overt racial discrimination directed at 
Complainant. Complainant testified 
that his job performance during this 
second period of employment was "be-
low average" and indicated these rea-
sons for his performance: 

"By that time I was sort of fed up 
with Fred Meyers and I was pretty 
discouraged, and I just wanted to 
be through with them basically. * * 
* Well, the harassment, the jokes, 
the intimidations, the treatments." 

23) Following the termination of his 
second period of employment with Re-
spondent, Complainant returned to 
school and did not attempt to find em-
ployment through the course of that 
school year or during the following 
summer. 

ULTIMATE FINDINGS OF FACT 

1) The Civil Rights Division of the 
Oregon Bureau of Labor made rea-
sonable efforts to resolve Complain-
ant's complaint with the Respondent 
prior to service of Specific Charges of 
Discrimination on the Respondent. 

2) During Complainant's first pe-
riod of employment with Respondent, 
Complainant was a victim of more or 
less continual racial harassment and 
abuse. 

The chief actor as to the abuse and 
harassment was the fourth-ranking su-
pervisor, Mr. Bank. The third-ranking 
supervisor, Mr. Fetters, knew of the 
situation and at times participated in 
the abuse and harassment. The 
second-ranking supervisor, Mr. West, 
knew of instances of the abuse and 
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harassment and took only insufficient 
and ineffectual means to correct the 
situation, which did not include passing 
on the information to higher supervi-
sory personnel. 

3) As a consequence of the cir-
cumstances set out in paragraph (2) 
above, the Complainant suffered hu-
miliation, distress, embarrassment and 
anxiety, as well as a loss of self-
confidence. His performance during 
both periods of employment suffered 
adversely because of these 
circumstances. 

4) The first-ranking supervisor re-
lied in part on the recommendations of 
the three lower ranking supervisors in 
regard to his decision to terminate the 
Complainant from his position at the 
"Division Street' store. Two of these 
supervisors were motivated, in giving 
their recommendation, by active con-
siderations of racial prejudice specifi-
cally directed at the Complainant The 
third knew of some instances of the 
abuse directed at Complainant and 
was ineffective in correcting the situa-
tion. Any correctly perceived instances 
of the Complainants substandard work 
performance on Mr. Bowman's part 
which influenced his termination deci-
sion were contributed to and caused, 
at least in part, by the racial abuse and 
slurs directed at the Complainant. 
That is to say that, when Mr. Bowman 
observed the Complainant performing 
poorly, what he was in fact observing 
was the effect of the racial discrimina-
tion directed at the Complainant. The 
abuse and racial sfurs were thus sub-
stantial factors in regard to Mr. Bow-
man's decision to terminate 
Complainant. In short, Complainant  

was terminated, on or about July 14, 
1972, because of his race and color. 

5) Complainant's performance dur-
ing his second period of employment 
was substandard, and this substan-
dard performance was a result of the 
past discrimination meted out by the 
Respondent. 

CONCLUSIONS OF LAW 

1) Respondent had a duty under 
the law to provide the Complainant 
with a racially neutral work environ-
ment in the sense that it was obliged to 
prevent its supervisory agents from 
subjecting Complainant to racial abuse 
and harassment. This duty was an af-
firmative duty in the sense that Re-
spondent should have ensured that the 
work environment was racially neutral 
and should have taken active steps to 
maintain the environment in that 
status. Respondent's legal duty in this 
regard was breached in these 
particulars: 

(a) The racial abuse and harass-
ment directed against Complainant by 
two supervisory personnel. 

(b) The failure, once this situation 
became known by a more senior su-
pervisor (West), to put a stop to these 
occurrences. 

The breach of this legal duty consti-
tutes a violation of ORS 659.030(1)(a). 

2) The racially discriminatory ac-
tions of the supervisors, Messrs. Bonk, 
Fetters, West and Bowman are im-
puted to the Respondent. 

3) Respondent's termination of 
Complainant on July 12, 1972, be-
cause of his race and color, constitutes 
another violation of ORS 659.030 
(1)(a). 

4) Findings of Fact - Procedural (4) 
and Ultimate Findings of Fact (1) con-
stitute compliance with the conciliation 
provisions of ORS 659.060(1) and 
659.050(1). 

RULINGS ON MOTIONS AND AF-
FIRMATIVE DEFENSES PRO-
POUNDED BY RESPONDENT 

1) Motion to Dismiss Charges Due 
to Alleged Failure of the Bureau of La-
bor to Undertake Reasonable Efforts 
to Conciliate the Claim. 

This motion is denied. Assuming, 
for the sake of argument only, that the 
language of ORS 659.050(1) ("the 
Commissioner may cause immediate 
steps to be taken through conference, 
conciliation") can be construed to im-
pose an absolute jurisdictional condi-
tion precedent to the scheduling and 
conduct of a contested case hearing, 
this issue is disposed of by means of 
Findings of Fact - Procedural (4), Ulti-
mate Findings of Fact (1) and Conclu-
sion of Law (4). 

2) Motion to Dismiss Because of 
the Complainant's Failure to Exhaust 
the Grievance Procedure Established 
by the Collective Bargaining Agree-
ment in Attempting to Resolve his 
Complaint 

Respondent's attack on the Com-
missioner's jurisdiction in regard to this 
issue is supported by citation to two 
Oregon Supreme Court cases and a 
United States Supreme Court case, all 
of which cases involve the application 
of the National Labor Relations Act. It 
will be helpful here to discuss these 
cases with a view toward distinguish-
ing them from the facts and circum-
stances at issue here. 

Republic Steel Corporation v. Mad-
dox, 379 US 650, 85 SCt 614 (1965) 
involved a suit brought by an employee 
for severance pay which was provided 
for in a collective bargain. He brought 
his legal action in the Alabama State 
Court and received a judgment. The 
Appellate Courts of Alabama affirmed 
the Trial Court Judgment on the basis 
that under Alabama law, Maddox was 
not required to exhaust the contract 
grievance procedures in regard to his 
attempt to recover severance pay. 
The Court reversed the Alabama State 
Court Judgment and laid down this 
rule: 

"As a general rule in cases to 
which federal law applies, federal 
labor policy requires that individual 
employees wishing to assert con-
tract grievances must attempt use 
of the contract grievance proce-
dure agreed upon by employer 
and union as a mode of redress." 
[379 US] at 652. 

State ex ref Nilsen v. Berry, 248 Or 
391, 434 P2d 471 (1967), another 
case cited by the Respondent, leans 
heavily on Maddox. The issue in that 
case was whether doctrines of federal 
labor law, applied to a provision in a 
collective bargaining agreement be-
tween a labor union and an employer 
engaged in interstate commerce, pre-
veiled over inconsistent local rules. 
The dispute involved overtime wages, 
provisions for which were set out in the 
collective bargain. The Labor Com-
missioner had brought his action to re-
cover overtime wages, under the 
provisions of Oregon law. The Oregon 
Supreme Court held that the operative 
federal statute which reposed jurisdic-
tion exclusively in the federal courts 
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pre-empted the field, state legislation to 
the contrary notwithstanding. 	The 
Court quoted with approval language 
from Teamsters Local v. Lucas Flower 
Co., 369 US 95: 

"[W]e cannot but conclude that in 
enacting [section] 301, Congress 
intended doctrines of federal labor 
law uniformly to prevail over incon-
sistent local rules." [369 US] at 
104. 

Gilstrap v. Mitchell Bros. Truck 
Lines, 270 Or 599, 606, 529 P2d 370 
(1974), the third case cited by the Re-
spondent, involved a dispute between 
the truck-owner employees and the 
trucking company employer in regard 
to certain oral and written agreements 
concerning the trucks. The Court ex-
cused the employees from strict com-
pliance with the mandatory grievance 
procedure because of reasons not ma-
terial here, but essentially the case can 
be regarded as a restatement of the 
general rule laid down in Maddox. 

This agency takes the legal posi-
tion that cases brought under the 
provisions of ORS chapter 659 involv-
ing the Labor Commissioners enforce-
ment of civil rights (and not involving 
disputes as to overtime and severance 
pay entitlements) are not subject to the 
Maddox rule. This position is sup-
ported by the United States Supreme 
Court case of Alexander V Gardner-
Denver Co., 7 EPD 6793 [415 US 36] 
(1974), which contains the following 
language in regard to this issue: 

'We think, therefore, that the fed-
eral policy favoring arbitration of 
labor disputes and the federal pol-
icy against discriminatory employ-
ment practices can best be 
accommodated by permitting an 

employee to pursue fully both his 
remedy under the grievance-
arbitration clause of a collective 
bargaining agreement and his 
cause of action under Title VII." [7 
EPD] at 6802-3. 

Title VII is the federal counterpart of the 
statutes and administrative machinery 
providing for the resolution of civil rights 
complaints found in ORS Chapter 659. 

The Alexander court provided a 
convincing rationale to support its 
holding: 

"Arbitral procedures, while well 
suited to the resolution of contrac-
tual disputes, make arbitration a 
comparatively inappropriate forum 
for the final resolution of rights cre-
ated by Title VII. This conclusion 
rests first on the special role of the 
arbitrator, whose task is to effectu-
ate the intent of the parties rather 
than the requirements of enacted 
legislation." [7 EPD] at 6801. 

There is another analysis set out to ex-
plain the availability of separate distinct 
forums: 

"In submitting his grievance to arbi-
tration, an employee seeks to indi-
cate his contractual right under a 
collective bargaining agreement. 
By contrast, in filing a lawsuit un-
der Title VII, an employee asserts 
independent statutory rights ac-
corded by Congress. The dis-
tinctly separate nature of these 
contractual and statutory rights is 
not vitiated merely because both 
were violated as a result of the 
same factual occurrence. And 
certainly no inconsistency results 
from permitting both rights to be 
enforced in their respectively 

appropriate forums[.]" [7 EPD] at 
6799. 

Respondent's motion is denied. 

(3) The Respondent's Assertion 
By Way of Affirmative Defense That 
the Commissioner is Without Authority 
to Make an Award for Humiliation, 
Mental Distress, Etc., in Employment 
Discrimination Cases. 

The Respondent argues that the 
Commissioner is without authority to 
award humiliation damages because: 

(1) There is a constitutional 
prohibition to such an award ab-
sent a jury trail, and 

(2) The recent approval of a bill 
by the Oregon legislature which 
grants a private cause of action to 
a complainant and does not pro-
vide for compensatory and puni-
tive damages acts as a prohibition 
to such an award by the 
Commissioner. 

The Constitutional question - In Wil-
liams v. Joyce, 4 Or App 482, 479 P2d 
513 (1971), the Supreme [sic] Court of 
Oregon in its consideration of the pro-
priety of an award of damages for 
mental distress suffered as a result of 
racial discrimination in housing, held 
that there was no constitutional impedi-
ment which barred the legislature from 
authorizing an agency to award such 
damages. Arguing that a distinction 
between this case and the present cir-
cumstances exists because Joyce is a 
housing case and this case is an em-
ployment case, seems a perfect exam-
ple of a distinction without a difference. 

There is, however, an employment 
discrimination case, School District No. 
1 v. Nilsen, 271 Or 641, 534 P2d 1135 
(1975), which indicates that such  

damages are properly awarded pro-
vided the record contains a sufficiency 
of evidence of humiliation, ridicule and 
embarrassment. The award for these 
damages was reversed only because 
of an insufficiency as to the quantum 
and quality of evidence of humiliation, 
ridicule and embarrassment. The 
Court stated at 484: 

'There was no evidence of hu-
miliation. No one reviled the Com-
plainant, accused her of any moral 
impropriety, or ridiculed or embar-
rassed her because she was preg-
nant. At most, it was reported to 
her by some third party that the 
principal had said that if he had 
known she was going to cause 
this much trouble, he would have 
fired her 	." 

In the present case, as the findings 
reflect, there is an abundance of evi-
dence concerning ridicule, embarrass-
ment and humiliation meted out to the 
Complainant by the Respondent. This 
situation was particularly egregious in 
view of Hayes' youth. That a young 
man should encounter such environ-
ment in his initial venture into the world 
of work is outrageous. In circum-
stances such as this an award for hu-
miliation, mental distress, etc., is not 
only appropriate but is indeed contem-
plated by the legislature of the State of 
Oregon. 

The recently enacted statute - Re-
spondent contends that the enactment 
of ORS 659.095 and ORS 659.121 in 
1977 remove from the Commissioner 
any ability (which he might have had) 
to award damages for humiliation 
which the courts expressly approved in 
School District No. 1. Respondent 
claims these statutes have retroactive 
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effect on substantive rights involving 
operative fats which occurred before 
their effective date. This agency be-
lieves that had the legislature so in-
tended this retroactive effect it would 
have expressly addressed itself to the 
issue in the language of the new pro-
cedural statutes it was enacting. 

By way of summary, the position of 
the Bureau of Labor is that, whatever 
the effects of the newly enacted stat-
utes on the Commissioner's ability to 
award damages for humiliation result-
ing from operative facts occurring after 
October 4, 1977, these statutes have 
no effect on the Commissioners ability 
to award these damages under the 
facts and circumstances of this case. 

FINAL ORDER 

NOW, THEREFORE, as provided 
by ORS 659.060(3) and 659.010(2) 
and in order to eliminate the effects of 
the unlawful practices found and to 
protect the rights of other persons simi-
larly situated, Respondent is ordered 
to: 

1) Deliver to the Portland office of 
the Oregon Bureau of Labor within fif-
teen (15) days of the execution of this 
Order a certified check, payable to 
Dana Hayes, in the amount of Four 
Thousand Dollars ($4,000.00) to com-
pensate him for the humiliation, ridicule 
and embarrassment suffered at Re-
spondent's hands. 

2) Deliver to the Portland office of 
the Oregon Bureau of Labor within fif-
teen (15) days of the execution of this 
Order a certified check, payable to 
Dana Hayes, in the gross amount of 
Three Hundred Eighty-Eight Dollars 
and Fifty Cents ($388.50) representing 
back pay for the period July 15, 1972,  

through August 19, 1972, computed at 
the rate of 37 hours per week ($2.10 
per hour) for five weeks. 

3) Make a copy of this document a 
permanent part of any personnel rec-
ordation it maintains concerning the 
employment of Dana Hayes during the 
year 1972, and to furnish a copy to 
anyone making inquiries concerning 
Mr. Hayes' employment or his perform-
ance with Respondent. 

4) To post, for a period of 120 
days, which period shall be deemed to 
begin on the tenth day following the 
date of this Order or on the tenth day 
following the vacation of any stay order 
obtained by Respondent concurrent 
with Respondents pursuit of appellate 
remedies, a copy of this document, in 
every separate business establish-
ment maintained by the Respondent 
within the State of Oregon, in places 
within those establishments accessible 
to and frequented by each and every 
employee of Respondent 

5) To provide to each employee of 
Respondent within forty (40) days of 
the date of this Order or within forty 
(40) days of the vacation of any stay 
order obtained by Respondent concur-
rent with Respondents pursuit of ap-
pellate remedies, a written copy of the 
textual material set out below: 

"In 1972, a black employee of Fred 
Meyer, Inc., filed a Complaint with 
the Civil Rights Division of the Ore-
gon Bureau of Labor, charging that 
Fred Meyer, Inc. had unlawfully 
discriminated against him in con-
nection with his employment be-
cause of his race and color. Fred 
Meyer, Inc. denied the allegations 
of this Complaint and thereafter a 
contested case hearing, under the 

provisions of the Oregon Adminis-
trative Procedure Act and the Ore-
gon Fair Employment Practices 
Law, was held. Following this 
hearing, the Commissioner of the 
Oregon Bureau of Labor published 
Findings of Fact, Ultimate Findings 
of Fact, Conclusions of Law, Rul-
ings on Motions and Affirmative 
Defenses propounded by the Re-
spondent, and an Order. Con-
tained in the Conclusions of Law 
reached by the Commissioner ap-
peared this language: 

'Respondent had a duty under 
the law to provide the Com-
plainant with a racially neutral 
work environment in the sense 
that it was obliged to prevent its 
supervisory agents from sub-
jecting Complainant to racial 
abUse and harassment. This 
duty was an affirmative duty in 
the sense that Respondent 
should have ensured that the 
work environment was racially 
neutral and should have taken 
active steps to maintain the en-
vironment in that status . . 

'The full text of the Labor Commis-
sioners Findings of Fact, Ultimate 
Findings of Fact, Conclusions of 
Law, Rulings on Motions and Af-
firmative Defenses propounded by 
the Respondent, and Order is 
available for examination at (Note: 
In this blank should be inserted the 
place within Respondent's estab-
lishment where a copy of this 
document is posted and where the 
employees can read and examine 
it.) 'The full text can also be read 
and examined at the office of the 
Civil Rights Division of the Oregon 

Bureau of Labor, 2nd Floor, State 
Office Building, 1400 S.W. Fifth 
Avenue, Portland, Oregon 
97201." 

"Fred Meyer, Inc. will not toler-
ate any conduct on the part of any 
employee of Fred Meyer, Inc. 
which detracts from a work envi-
ronment of total racial neutrality 
and which in any way resembles 
the conduct found by the Labor 
Commissioner to have occurred in 
this particular case." 

If the language set out immediately 
above is provided to the employee as 
an inclusion with other written material, 
such language shall be bordered on all 
four sides and shall be set in type all in 
capital letters or in type larger than that 
of the other written material. 

In the Matter of 
PACIFIC PAPER BOX CO. INC., 

an Oregon Corporation; and 
James D. Faville, an Individual. 

Respondents. 

Case Number 02-77 

Final Order of the Commissioner 

Bill Stevenson 

Issued July 27, 1978. 

SYNOPSIS 

Relying on the credibility finding of 
the Hearings Referee rejecting Com-
plainant's assertion that the individual 

Cite as I BOLL 95 (1979). 
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Respondent stated a preference for fe-
males in the position sought, the Com-
missioner found that Respondent 
employer did not refuse to hire the 
male Complainant based on his sex. 
Where Complainant was in a pool of 
three females and seven males from 
which two females were hired into an 
existing unskilled work force of 24 fe-
males and four males, the Commis-
sioner held that, without data 
concerning prior applicant flow and the 
relevant labor market, the dispropor-
tionate number of females in the un-
skilled work force alone could not 
satisfy the Agency's burden of proving 
a discriminatory practice. The individ-
ual Respondent was not an alder and 
abettor where there was no unlawful 
practice. Charges against both Re-
spondents were dismissed. ORS 
659.010(6) and (12); 659.030(1) and 
(5); 659.060(3). 

The above-entitled matter having 
come on regularly for hearing before 
R. D. Albright, who was designated 
Presiding Officer by the Commissioner 
of the Oregon Bureau of Labor; the 
hearing having been convened at 9:30 
a.m., on April 5, 1977, in Room 773, 
State Office Building, 1400 S.W. 5th 
Avenue, Portland, Oregon; the Com-
plainant being present and the Agency 
being present and represented by 
John Peterson, Assistant Attorney 
General, and the Respondents being 
present and represented by Ferris 
Boothe, Attorney at Law. Bill Steven-
son, Commissioner of the Oregon Bu-
reau of Labor, having considered the 
Findings, Conclusions, and Order pro-
posed by the Presiding Officer, R. D. 
Albright, and having considered the  

whole record, the exhibits received and 
arguments of counsel, and being fully 
advised in the premises does hereby 
make the following Findings of Fact, 
Ultimate Findings of Fact, Conclusions 
of Law, and Order. 

FINDINGS OF FACT— 
PROCEDURAL 

1) The Respondent Pacific Paper 
Box Co. Inc., was and is an Oregon 
corporation authorized to do business 
in Oregon, and an employer subject to 
the provisions of ORS 659.010 to 
659.110. 

2) The Respondent James D. Fav-
ille has been and continues to be presi-
dent of Respondent Pacific Paper Box 
Co. Inc., and has exercised and contin-
ues to exercise full supervisory and 
managerial authority over the recruit-
ing, hiring, and promoting and com-
pensating the employees of 
Respondent Pacific Paper Box Co. Inc. 

3) On or about January 12, 1972, 
Craig F. Berger filed a verified written 
complaint with the Civil Rights Division 
of the Oregon Bureau of Labor alleging 
that Respondent Pacific Paper Box 
Co. Inc. had unlawfully discriminated 
against him in connection with seeking 
employment because of his sex. 

4) On or about February 11, 1977, 
the Commissioner of the Oregon Bu-
reau of Labor caused specific charges 
to be served on the Respondents al-
leging, in part, that: 

1. On or about January 11, 
1972, Respondent Pacific Paper 
Box Co. Inc. refused to hire or em-
ploy Craig Berger (the Complain-
ant) because of his sex. 

2. Respondent James D. Fav-
ille aided and abetted Respondent 

Pacific Paper Box Co. Inc. in the 
commission of the act described in 
# 1 of this paragraph. 

5) Following the filing of the spe-
cific charges herein, a hearing was 
convened by the Commissioner for the 
purpose of considering all the evidence 
relevant to the charges. 

6) R. D. Albright, the Presiding Offi-
cer, after considering all the evidence, 
made and issued Proposed Findings, 
Conclusions, and Order, favorable to 
the Respondents. 

FINDINGS OF FACT — THE MERITS 

1) In or about the first part of Janu-
ary 1972, the Respondents caused a 
job announcement for temporary em-
ployment with the Respondents to be 
posted by the Oregon State Employ-
ment Division. 

2) The jobs announced were on 
the production line of the paper box as-
sembling process. The jobs required, 
for their performance, no knowledge or 
skill above and beyond manual dexter-
ity. The starting pay for the job was 
Two Dollars and fifty-four cents ($2.54) 
per hour. 

3) The Oregon State Employment 
Division referred ten (10) applicants to 
Respondents, including the Complain-
ant, to interview for the job announced. 
Seven (7) of the applicants were male 
and the remaining three (3) were 
female. 

4) The selection of the applicants 
for employment made by Respondents 
were based upon a comparison of the 
applicants performances during the in-
terview process, and the form and con-
tent of their written applications. 
Respondent James D. Faville con-
ducted the interviews. 

5) After interviewing all ten (10) ap-
plicants, the Respondents hired two (2) 
female applicants, Ms. Judy Hall and 
Ms. Altha Paul. 

6) Ms. Judy Hall had previous pro-
duction line experience as a packer for 
Nabisco Company. The educational 
and employment background of Ms. 
Altha Paul, one of the two (2) appli-
cants selected, and of the Complain-
ant, are in areas unrelated to work on a 
production line. Ms. Paul has a college 
degree in anthropology, biology and 
art, and work experience as a teacher, 
a welfare assistance worker, and as an 
assistant supervisor in the library of 
Pacific University. The Complainant 
has a college degree in chemistry and 
philosophy. 

His prior work experience includes 
employment as a counselor at a child 
care center, and as an attendant at two 
(2) institutions for developmentally and 
emotionally disturbed children. 

7) During the interviews con- 
ducted, Respondent James Faville dis-
cussed with each applicant the 
information contained in his or her writ-
ten application. 

8) In his written application, the 
Complainant stated that he had been 
"fired" by his most recent previous em-
ployer, Parry Center for Children, be-
cause of "incompatibility with a new 
supervisor." 

9) At hearing, Complainant testified 
and I find that during his interview, he 
briefly discussed with Mr. Faville the 
circumstances surrounding his dis-
charge by the Parry Center, and did 
advise Mr. Faville that he was dis-
charged by the Parry Center without 
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cause, as part of a general turnover of 
employees by a new administration. 

10) At hearing, Respondent 
James Faville testified and I find that 
around the time of Complainants inter-
view, Mr. Faville was a member of the 
Board of Directors of the Morrison 
Center, a child care facility which was 
similar to and, in fact, next door to the 
Parry Center. Mr. Faville testified that 
he was familiar with the work of the 
Parry Center and with its administrative 
personnel. He further testified that he 
understood Parry Center's approach to 
counseling to be "unstructured," in the 
sense that the work at Parry Center re-
lates to the mental and emotional state 
of interned youths. 

11) At hearing, Respondent 
James Faville testified to his impres-
sions of the Complainant during and 
after the interview process. He testi-
fied that "what stood out to me immedi-
ately was that he [Complainant) had 
been terminated from the Parry Cen-
ter." Mr. Faville also stated that "I 
thought Mr. Berger was antagonistic to 
some extent and seemed to have a 
chip on his shoulder, which . . . as 
compared to Alpha Paul, it was like 
night and day . . . ." Mr. Faville also 
testified that his knowledge of the "un-
structured" work of Parry Center had a 
negative effect on his evaluation of the 
Complainant's desire and ability to per-
form the repetitive tasks required on a 
production line. 

12) At hearing the Complainant, in 
his testimony, attributed to James Fav-
ille an admission of sex discrimination. 
According to the Complainant, Mr. 
Faville admitted to the Complainant 
that he preferred women in jobs on the 
assembly line. At hearing, Mr. Faville  

denied that he made such an admis-
sion, and was unequivocal in this re-
gard. My finding on this point in 
dispute is in accordance with the testi-
mony of Mr. Faville. 

13) Respondent James Faville tes-
tified and I find that it has always been 
and that it continues to be Respon-
dents' policy and practice to retain in a 
permanent position; or to rehire in posi-
tions which later become available, 
any employee hired on a temporary 
basis, if the employee demonstrates 
by his or her work performance the de-
sire and ability to remain employed by 
Respondents. 

14) Consistent with Respondents' 
stated policy in regard to retention or 
rehiring of temporary employees, Ms. 
Judy Hall was rehired by Respondent 
approximately one (1) year following 
the termination of her temporary posi-
tion. Ms. Altha Paul was retained by 
Respondent in a permanent position, 
following the expiration of her tempo-
rary status. 

15) During the year 1972, Respon-
dents employed twenty-eight (28) per-
sons in unskilled positions, twenty-four 
(24) of whom were females, and four 
(4) of whom were male. 

ULTIMATE FINDINGS OF FACT 

1) On January 12, 1972, Com-
plainant Craig F. Berger and nine (9) 
other individuals made application with 
Respondent for employment in two (2) 
temporary and unskilled positions. 

2) The Respondents hired two (2) 
of the three (3) female applicants, and 
rejected the eight (8) remaining appli-
cants, including the Complainant and 
one (1) female applicant, on the basis 
of a comparison of their respective  

backgrounds and their performances 
during the interview process. 

3) Both the Complainant and the 
two (2) female persons hired were 
qualified to perform the duties of the 
production line job in question. 

4) The Respondents offered legiti-
mate and non-discriminatory reasons 
for their refusal to hire and employ the 
Complainant 

5) It has not been established that 
the reasons offered by the Respon-
dents for refusing to hire and employ 
the Complainant were pretextual and a 
subterfuge for discrimination because 
of sex. 

CONCLUSIONS OF LAW 

1) The evidence does not establish 
that Respondent Pacific Paper Box 
Co. Inc. denied employment to Com-
plainant because of his sex, in violation 
of ORS 659.030. 

2) The evidence does not establish 
that Respondent James D. Faville 
aided and abetted the commission of 
an act by Respondent Pacific Paper 
Box Company, Inc., which constitutes 
an unlawful employment practice in 
violation of ORS 659.030. 

OPINION 

ORS 659.030 prohibits an em-
ployer from discriminating in the hiring 
of employees on the basis of sex. The 

;I Agency had the initial burden of estab-
lishing that Respondent had violated 
this provision by rejecting the Com-
plainant The Agency tried to meet its 
burden through the testimony of Corn-
plainant, and by numbers which it 
characterized as "statistical proof." 

The Complainant testified that at 
the very outset of the application proc-
ess certain persons in the Employment 

Division of the State of Oregon had 
knowledge of Respondents' alleged 
preferences for women as unskilled 
employees, and that these persons 
tried to discourage him from making 
application with Respondent. How-
ever, conspicuous in their absence at 
hearing were the names, presence, 
and testimony of such persons. 

At hearing, the Complainant also 
attributed to James Faville an admis-
sion of sex discrimination, which Mr. 
Faville denies making. According to 
the Complainant, Mr. Faville stated di-
rectly to the Complainant that he "pre-
ferred women" in the job in question. 
However, no testimony was offered, 
and apparently none was available, to 
corroborate the statement which Com-
plainant attributes to Mr. Faville. The 
Presiding Officer received and consid-
ered the testimony of the Complainant 
and Mr. Faville, and thereafter did 
make and issue a Proposed Order 
which was favorable to the Respon-
dents. It is obvious that in order to 
reach a result favorable to the Respon-
dents, it was necessary that the Pre-
siding Officer believe Mr. Faville in his 
denial of the alleged admission, and 
disbelieve the Complainants testi-
mony. In the absence of testimony 
which corroborates the admission the 
Complainant attributes to Mr. Faville, or 
other evidence in the record which im-
pugns the credibility of Mr. Faville with 
respect to this issue, I adopt the result 
reached by the Presiding Officer in re-
gard to this disputed issue of fact. 

The "numbers" which the Agency 
characterized as "statistical proof' rep-
resent and include the following: 

(a) The number of males, in-
cluding the Complainant, (7), and 
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females (3), who made application 
for the positions announced by 
Respondents; 

(b) The number of males (4) 
and females (24) employed by Re-
spondents as unskilled laborers 
and operatives, in or around the 
year 1972; 

(c) The number of males and 
females employed by Respondent 
in positions similar to or the same 
as the position for which the Com-
plainant applied, at a time shortly 
following 	Complainants 
application. 

The most that can be said of the 
"numbers" is that they show a substan-
tially greater number of females em-
ployed as unskilled laborers by 
Respondents than were males, in and 
around 1972. However, this does not 
amount to proof of discriminatory hiring 
practices by Respondents. It is only 
proof that in 1972 there were more 
women than men employed by Re-
spondents as unskilled laborers. In 
fact, without additional evidence that, in 
the years preceding 1972, the number 
of male applicants was substantially 
equal to or greater than the number of 
female applicants, it is entirely possible 
that the numerical predominance of fe-
males in the work force in 1972 was 
the result and the effect of a dispropor-
tionately greater number of female per-
sons in the labor market and female 
applicants for the kind of work in-
volved. In the absence of additional 
data pertaining to applicant flow and 
the relevant labor market, the burden 
of proof remained with the Agency, 
and never shifted to the Respondent. 

ORDER 

In accordance with ORS ti 
659.060(3), it is hereby ordered that 
the Complaint and Specific Charges 
against Respondents Pacific Paper 
Box Co. Inc., and James D. Faville, al-
leging the commission of unlawful em-
ployment practices because of the sex 
of Craig F. Berger, be and are 
dismissed. 

In the Matter of 

MONTGOMERY WARD 
AND COMPANY, INC., 

an Illinois corporation doing busi- 
ness in Oregon, Respondent. 

Case Number 02-76 

On Remand from the Oregon 

Supreme Court 

Final Order of the Commissioner 

Bill Stevenson 

Issued August 1, 1978. 

SYNOPSIS 

The Commissioner found that Re-
spondent employer, in April 1974, un-
lawfully rejected Complainant as an 
appliance salesman after a brief medi-
cal examination on the basis of a heart 
attack in 1968. The Commissioner 
found that Complainants heart condi-
tion was a physical handicap that did 
not prevent the performance of the 
work involved, there being no probabil-
ity that he could not perform the job in  

a satisfactory manner or that he would 
be incapacitated. Because Respon-
dent was predisposed to reject Com-
plainant on the basis of the heart 
history, refused to consult with or 
evaluate the opinion of the treating 
physician, and sought thereby to re-
duce its business risk, the Commis-
sioner ordered back pay from the 
intended date of hire to the date of the 
order, to be computed as in the original 
order (In the Matter of Montgomery 
Ward and Company, Inc., 1 BOLT 62 
(1976)), excluding the time between 
the Court of Appeals decision (Mont-
gomery Ward and Company, Inc. v. 
Bureau of Labor, 28 Or App 747, 561 
P2d 637 (1977)) and the Supreme 
Court decision (Montgomery Ward and 
Company, Inc. v. Bureau of Labor, 280 
Or 163, 570 P2d 76 (1977)), and ex-
tending through 60 day monitoring in-
tervals from the order date until 
Respondent offered the next available 
comparable position. The Commis-
sioner awarded $2000 for mental an-
guish, ordered Respondent to refrain 
from refusing employment on the basis 
of a handicap not preventing perform-
ance, and ordered Respondent to post 
in all Portland area stores a declaration 
that Respondent was an equal oppor-
tunity employer with respect to the 
handicapped. 	ORS 659.010(2); 
659.060(3); 659.405(1); 659.425(1). 

The above-entitled matter having 
come on regularly for hearing before 
Russell M. Heath, designated as pre-
siding officer by the Commissioner of 
the Bureau of Labor; the hearing hav-
ing been convened at 9:10 a.m. on 
May 7, 1975, in room 669, State Office 
Building, 1400 S.W. 5th, Portland, 

Oregon, and continuing through May 
9, 1975; the Complainant being pre-
sent, the Agency having been repre-
sented by Victor Levy, Assistant 
Attorney General, and the Respondent 
being present and represented by 
Greg Byrne, Attorney at Law. On Oc-
tober 10, 1975, Dale A. Price was des-
ignated presiding officer to replace 
Russell M. Heath who had resigned 
from state service. On August 10, 
1976, Bill Stevenson, Commissioner of 
the Bureau of Labor, did make and is-
sue a Final Order in this mathr, which 
was adverse to the Respondent. [Ed: 
In the Matter of Montgomery Ward and 
Company, Inc., 1 BOLT 62 (1976).] The 
Respondent thereafter made appeal to 
the Oregon Court of Appeals, which 
upon review of the case, reversed the 
Commissioners Order. [Ed: Montgom-
ery Ward and Company, Inc. v. Bu-
reau of Labor, 28 Or App 747, 561 P2d 
637 (1977).] The Oregon Supreme 
Court, upon its review of the Court of 
Appeals decision, reversed that deci-
sion and remanded the case to the 
Commissioner for a determination on 
the present record in accordance with 
the Courts opinion. [Ed: Montgomery 
Ward and Company, Inc. v. Bureau of 
Labor, 280 Or 163, 570 P2d 76 
(1977).] The Commissioner, being fully 
advised in the premises, does hereby 
issue this modified Order in accor-
dance with the opinion of the Oregon 
Supreme Court. 

FINDINGS OF FACT — 
PROCEDURAL 

1) The Respondent, Montgomery 
Ward, Inc., was and is an Illinois corpo-
ration authorized to do business in 
Oregon, and at all times material 
herein has operated a retail 
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department store in its corporate name 
located at the Jantzen Beach Center 
on Hayden Island, Portland, Oregon. 
At all times material herein Respon-
dent has employed more than six (6) 
employees at the Jantzen Beach store, 
and is an employer subject to the pro-
visions of ORS 659.010 to 659.425. 

2) On April 29, 1974, James M. 
Williams filed a verified complaint with 
the Civil Rights Division of the Oregon 
Bureau of Labor alleging that the Re-
spondent, through its agents, had en-
gaged in an unlawful employment 
practice in refusing to hire and employ 
the Complainant because of a physical 
handicap. 

3) Following the filing of the verified 
complaint by James M. Williams, the 
Civil Rights Division investigated the 
allegations in the complaint and deter-
mined that substantial evidence ex-
isted to support the Complainants 
allegations that he had been discrimi-
nated against in seeking employment 
by the Respondent because of his 
physical handicap. 

4) Thereafter, the Commissioner of 
the Oregun Bureau of Labor, by and 
through his duly authorized agents and 
representatives, did cause specific 
charges to be filed against Respon-
dent, and the matter came on regularly 
for hearing. 

FINDINGS OF FACT — THE MERITS 

1) At times material herein, the 
Complainant James M. Williams had a 
medical history of a single subendocar-
dial infarction, commonly known as a 
heart attack, which occurred in 1968. 

2) Complainant has been since his 
heart attack, and was at the time of 
hearing, under the care, treatment and  

close medical observation of Dr. Har-
old Dygart, a Fellow of the American 
College of Cardiology, or in common 
terminology, a "heart specialist" Com-
plainants medical history subsequent 
to his heart attack, and as of his appli-
cation for employment with the Re-
spondent, had been compiled by Dr. 
Dygart in the course of five (5) to six 
(6) examinations per year over a pe-
riod of six (6) years. The Complainant 
achieved positive results from the 
treatment administered by Dr. Dygart. 
It was Dr. Dygart's medical opinion and 
I find that at the time Complainant 
made his application with Respondent, 
he had had since 1968 "a stable, unin-
volved situation from a practical stand-
point' for six (6) years, and that 
Complainants cardiac condition was of 
no clinical significance except in work 
requiring continued, hard, physical 
effort 

3) Since his attack in 1968, Com-
plainant was employed as an appli-
ance salesperson for the Appliance 
Center, Raleigh, North Carolina, from 
May through July 1969, and sales 
manager for the Don Fraser Company 
of Vancouver, Washington, from Sep-
tember 1969 through December 1973. 
Complainant was recommended by 
both employers for the same or similar 
work. 

4) In or around March of 1974, 
Complainant tendered to Respondent 
a written application for employment as 
a salesperson. Complainant voluntar-
ily disclosed on his application the prior 
occurrence of a heart attack in 1968. 
In support of his application, Complain-
ant submitted a letter from his attend-
ing physician, Dr. Dygart, which 
summarized Complainants medical  

history referred to in paragraph 2 
above, and expressed the doctors 
medical opinion that Complainants 
cardiac condition had no medical sig-
nificance to work not involving contin- 
ual strenuous activity. 	Letters of 
recommendation by his former em-
ployers were also submitted. 

5) On or about April 22, 1974, 
Complainant inquired in person at Re-
spondents Jantzen Beach store, re-
garding his application for employment. 
He spoke with a Mrs. Arnold, of Re-
spondents personnel office. 

6) At the time of his inquiry, Com-
plainant expressed an interest in em-
ployment with Respondent as an 
appliance salesperson. Mrs. Arnold 
telephoned a Mr. Martin, head of the 
Appliance Department of Respon-
dents Jantzen Beach store. 

7) Later on the same day, Com-
plainant was interviewed by Mr. Martin, 
in the presence of Mrs. Arnold. Mr. 
Martin described a job soon to be 
available in appliance sales. In accor-
dance with Mr. Martin's testimony, I 
find that the duties of the job for which 
the Complainant was interviewed con-
sisted primarily of speaking with the 
public about possible purchases. Any 
moving of appliances would normally 
be handled by warehousemen with 
sporadic shifting of appliances by 
salespersons. I make this finding in 
the face of Dr. Battalia's testimony. At 
hearing, Dr. Battalia was asked: 

MR. LEVY: "How much time is 
spent by the average salesman 
moving around appliances in a 
given day at Jantzen Beach?" 

DR. BATTALIA: "I couldn't tell 
you; I wouldn't know how they  

would change their displays, how 
often; how often they make a sale 
and fit another one in, sell from the 
floor * * * I would imagine they 
probably move 3, 4, maybe 5 re-
frigerators a day ** * if their opera-
tion is the same as ours at the 
Vaughn street store, it would 
amount to about that much." 

MR. LEVY: "But you don't 
know in fact what it is?" 

DR. BATTALIA: "No, and I 
wouldn't sit there at the counter 
and count it either." 

I find the facts in accordance with 
Mr. Martin's testimony on the grounds 
that, as the Manager of the Appliance 
Sales Department at the Jantzen 
Beach store and as the supervisor of 
the appliance salespersons, he was 
required to know and did observe their 
day to day responsibilities including the 
shifting of appliances, and was there-
fore most familiar with the degree and 
continuity of strenuous activity required 
in the job of appliance salesperson. 

8) During the interview referred to 
in paragraph 7, Mr. Martin expressed 
his intention to hire Complainant as ap-
pliance salesperson. Complainant was 
to commence work on May 2, 1974, 
contingent upon his satisfactorily pass-
ing a medical examination before the 
said date. The examination would be 
conducted by a Dr. Battalia, a general 
practitioner and employee of 
Respondent. 

9) Immediately following Martin's 
decision to hire Complainant, Mrs. Ar-
nold telephoned Dr. Battalia's office to 
schedule a medical examination of 
Complainant. Upon her disclosure of 
Complainant's heart attack in 1968, 
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she was informed by the office that 
there was no reason to schedule a 
physical examination, because of 
Complainants previous heart attack. 

10) Mrs. Arnold made several tele-
phone calls to Dr. Battalia's office in 
which she expressed her desire to 
have a physical examination sched-
uled. After several inquiries, Mrs. Ar-
nold was told by the office that a full 
history of Complainant's heart condi-
tion would be required before an ex-
amination could be scheduled. Mrs. 
Arnold conveyed this requirement to 
the Complainant. 

11) Approximately two (2) days af-
ter the conversation referred to in para-
graph 10, Complainant delivered to 
Mrs. Arnold a letter from Dr. Dygart 
stating that all relevant data had been 
submitted with Complainants applica-
tion for employment. I find that the 
doctor was referring to the letter Com-
plainant submitted with his appfication, 
which summarized the doctor's medi-
cal opinion of Complainant's physical 
capabilities, and the medical history of 
Complainant's condition. 

12) Complainant subsequently met 
with Mr. Martin in the Appliance De-
partment and sought his assistance in 
obtaining an examination. 

13) After repeated telephone calls 
to Dr. Battelle, Mrs. Arnold obtained an 
appointment for the examination of the 
Complainant 

14) On May 1, 1974, Complainant 
was medically examined by Dr. 
Battelle. 

The examination was completed in 
approximately one-half hour. At hear-
ing Dr. Battelle testified that he had de-
tected a "split first heart sound," and  

"reduced pedal pulses" and a blood 
pressure reading of 160/108 in the 
right arm and 154/98 in the left arm. 

15) At hearing Dr. Dygart testified 
and I find that he had carefully moni-
tored Complainants cardiovascular 
condition since his heart attack in 1968 
and that the medical techniques he 
employed during this period included, 
and were not limited to, blood pressure 
analyses, electrocardiograms (EKGs), 
and x-rays of the heart, and that all the 
EKGs and x-rays since 1968 have 
been normal. 

Dr. Dygart also testified and I find 
that during his eight (8) years of treat- • 
ment and observation of the Complain-
ant, he had not, either prior to or 
subsequent to, Dr. Battalia's examina-
tion, observed the presence of a "split 
first heart sound." He further testified 
that even were a "split first heart 
sound" detected, recent studies have 
challenged the old belief that it would 
indicate the presence of heart disease. 

Dr. Dygart further testified without 
contradiction, and I find, that some 
people are born without "pedal pulses" 
and that although "reduced pedal 
pulses" may have some relationship to 
a general hardening of the arteries, 
they would have no particular relation-
ship to the Complainants previous 
heart attack. 

Dr. Dygart also testified and I find 
that during the eight (8) years of his 
treatment and observation of the Com-
plainant, he had never found Com-
plainant's blood pressure reading to be 
as high as that found by Dr. Battalia 
during his brief examination. He fur-
ther testified and I find that a single 
blood pressure reading, as was found 
by Dr. Battelle during the above- 

described examination, can be in-
duced by factors other than cardiovas-
cular difficulties, such as simple 
nervousness or anxiety, and that only 
long term monitoring of a heart pa-
tient's cardiovascular system can pro-
vide meaningful data probative and 
predictive of the limits of a heart pa-
tient's physical capabilities. 

16) Notwithstanding the obvious 
conflict between his medical findings 
and the medical opinion expressed by 
Dr. Dygart, of which Dr. Battalia was 
aware, Dr. Battalia neither consulted 
Dr. Dygart at any time before or after 
the examination, nor did he otherwise 
attempt to reconcile his findings with 
the medical opinion of Dr. Dygart. 

17) On the basis of his findings, Dr. 
Battelle concluded that the employ-
ment of Complainant as an appliance 
salesperson would be incompatible 
with Complainants physical condition. 

18) Approximately three (3) days 
after said examination, Complainant 
was informed by Respondent's per-
sonnel office that, on the basis of Dr. 
Battalia's recommendation, he would 
not be hired by Respondent. 

19) At hearing Dr. Dygart testified 
to his medical opinion as to Complain-
ants physical condition in relation to 
the duties of an appliance salesperson, 
and in conformity with that opinion I 
find that Complainant was physically 
able to perform the job of appliance 
salesperson at the time of his applica-
tion, and that the evidence demon-
strates a probability that Complainant 
could perform the job in a satisfactory 
manner for an extended period of time, 
without danger to his health and well-
being. Dr. Dygart further testified and I 
find that the only limitation would be  

against Complainant engaging in sus-
tained strenuous work. 

At hearing Respondent, through 
Dr. Battelle, testified to its motives for 
rejecting the Complainant. Respon-
dent suggested that it would be im-
practical to require their physician, Dr. 
Battalia, to conduct the necessary 
tests, such as EKGs and angiograms, 
over an extended period of time, to de-
termine an accurate prognosis of the 
Complainant's health. I find that the al-
ternatives were to reject the Complain-
ant based upon a brief examination, or 
to rely upon the opinion of those medi-
cal experts who had gathered the most 
reliable prognostic data over the requi-
site period of time. Respondent chose 
the alternative of rejecting the Com-
plainant in an admitted effort and with 
the motive to minimize the risk of eco-
nomic loss by hiring only those indi-
viduals that it determined were the best 
physical specimens available. 

21) At hearing Dr. Battelle testified 
and I find that were his own private pa-
tient to make application for work, that 
he would conduct additional tests such 
as EKGs and angiograms on the pa-
tient before advising what work was 
suitable. Dr. Battelle further testified 
and I find that were he Complainant's 
personal physician, he would not have 
forbidden the Complainant from ac-
cepting employment in the appliance 
sales position. 

22) Since August 16, 1974, Com-
plainant has been employed as a 
salesperson in the Home Improvement 
Center of a Fred Meyer store located 
in Vancouver, Washington. His duties 
and activities involve on a daily basis 
lifting, unassisted, bags of building ma-
terials weighing in excess of eighty 
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(80) and sometimes up to ninety (90) 
pounds. As of the hearing, Complain-
ant was able to perform the said labor 
without any difficulties resulting from 
his previous heart attack, 

ULTIMATE FINDINGS OF FACT 
1) From the outset of Complain-

ant's application, Respondent, through 
the actions of Dr. Battalia and his staff, 
demonstrated a predisposition to deny 
Complainant the job of appliance 
salesperson because of a physical 
handicap. 

2) On or about April 24, 1974, Re-
spondent refused to hire Complainant 
as an appliance salesperson on the 
basis of a medical examination by an 
employee of Respondent, Dr. Battalia. 

3) The medical examination of 
Complainant by Dr. Battelle was cur-
sory, and his findings and conclusions 
were in open and significant conflict 
with the medical findings and conclu-
sions of Complainants treating physi-
cian, Dr. Harold Dygart. 

4) Dr. Dygart was in the best posi-
tion to provide an accurate prognosis 
of whether the Complainant was able 
to perform the appliance salesperson 
job in a satisfactory manner, and with-
out danger to his health and well-
being. 

5) Respondent denied employ-
ment to Complainant because of a 
physical handicap, based upon insuffi-
cient medical data, in an effort and with 
a motive to minimize its business risks. 

6) Respondent has not shown a 
probability either that Complainant, be-
cause of his handicap, could not per-
form the job of appliance salesman in a 
satisfactory manner, or that he would  

be incapacitated, were he thus 
employed. 

7) At all times material herein, the 
Complainant was fully qualified to per-
form the work of appliance salesper-
son, and his handicap presented no 
obstacle to the reasonable expectation 
of his continued performance of the job 
for an extended period of time. 

8) Respondent acted unreasona-
bly and in bad faith in refusing to em-
ploy the Complainant as appliance 
salesman. 

9) As a consequence of the cir-
cumstances set out in paragraphs 1 
through 8 above, the Complainant suf-
fered distress, humiliation, mental pain 
and anguish. 

10) As a consequence of the cir-
cumstances set out in paragraphs 1 
through 8 above, the Complainant has 
suffered and continues to suffer losses 
in pay from May 2, 1974, to the pre-
sent, at the rate of pay as set out in 
paragraphs 2, 3 and 4 of the Order, 
infra. 

EVIDENTIARY RULINGS 

1) At hearing evidence was elicited 
on whether Complainant had suffered 
any distress, anguish or concern in 
connection with his rejection from em-
ployment by Respondent. This testi-
mony was objected to by the 
Respondent as being irrelevant. A rul-
ing was reserved and briefs of counsel 
were requested. Being fully advised in 
the premises, and having concluded 
that the Respondent in rejecting the 
Complainant acted unreasonably and 
in bad faith, I conclude that sanctions 
in the form of damages for pain, hu-
miliation, and suffering are appropriate 
in this case. And accordingly, the  

evidence was relevant to the issues of 
the case. The objection is overruled. 

2) At hearing evidence was elicited 
as to the age of Complainants wife. 
The testimony was objected to as ir-
relevant. A ruling was reserved. Being 
fully advised in the premises, I con-
clude that the offer of evidence was 
objectionable as irrelevant to the is-
sues in controversy. The objection is 
sustained. 

CONCLUSIONS OF LAW 
1) Respondent violated ORS 

659.425(1) in refusing to hire and em-
ploy the Complainant as appliance 
salesperson because of a physical 
handicap in the absence of the prob-
ability either that, because of the handi-
cap, the Complainant could not 
perform the job in a satisfactory man-
ner, or that he would be incapacitated 
were he thus employed. 

2) Based upon the Findings of 
Fact, Ultimate Findings of Fact, and 
Conclusion of Law herein, and in ac-
cordance with ORS 659.060(3) and 
659.010(2), monetary damages in 
back pay and for the stress, humilia-
tion, mental pain and anguish suffered 
by the Complainant at Respondents 
hand, are appropriate to compensate 
the Complainant and to remedy the ef-
fects of the unlawful employment prac-
tice found. 

OPINION 

On October 18, 1977, the Oregon 
Supreme Court reviewed the decision 
of the Commissioner in this matter and 
remanded the case to the Commis-
sioner for a decision on the merits, ac-
cording to the Courts interpretation of 
ORS 659.425(1). 

The Court decided that the statute 
imposes upon an employer the obliga-
tion not to reject a prospective em-
ployee because of a physical or mental 
handicap, unless there is, because of 
the defect, a probability of unsatisfac-
tory work performance or incapacita-
tion of the applicant. The Court further 
decided that the question whether the 
employer acted reasonably and in 
good faith goes to the propriety of an 
award of back pay and levying of sanc-
tions against the employer who has 
violated the statute by unlawfully reject-
ing an applicant. However, it is unclear 
from the courts decision whether the 
court intended that a finding of unrea-
sonable and bad faith conduct is a 
necessary condition precedent to an 
award of back pay and the levying of 
sanctions. To the extent that it is a nec-
essary condition precedent, the court 
has departed significantly from the ap-
proach of the United States Supreme 
Court under Title VII, the federal dis-
crimination statute. In the case of Al-
bemarle Paper Co. v. Moody, 422 US 
405 (1975), the Court held that be-
cause Title VII is a remedial statute di-
rected to the consequences of 
employment practices, not simply to 
the motivation of the employer, an em-
ployer's good faith is not a sufficient 
reason for denying back pay to a victim 
of unlawful employment discrimination. 

In any case, to the extent that a 
finding of unreasonable and bad faith 
conduct is a condition precedent to an 
award of back pay and the levying of 
sanctions, that condition has been sat-
isfied in the instant case (see Part II of 
the Opinion, infra) 
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Part I: Respondent Has Violated 
ORS 659.425(1) 

Respondent relies for its refusal to 
hire Complainant on the testimony of 
its employee, Dr. Battalia. Dr. Bat-
talia's conduct and testimony in regard 
to the Complainant are set out in detail 
in the Findings of Fact and Ultimate 
Findings of Fact, supra. In summary, it 
was his opinion that the Complainant, 
because of his handicap, was physi-
cally unfit to perform 'the job of appli-
ance salesperson. 

In concluding that Respondent has 
violated ORS 659.425(1), it was in-
cumbent upon me to resolve certain 
conflicts in the medical evidence pre-
sented at the hearing by Dr. Battalia, 
on the one hand, and Dr. Dygart, on 
the other. My resolution of that conflict 
is based on the probative value to be 
accorded the evidence. The factors I 
considered relevant to the value of the 
evidence included, but were not limited 
to, the following: 

1) Comparison of the experts' 
qualifications; in the sense that I have 
found Dr. Dygart to be a "heart special-
ist' and Dr. Battalia to be a general 
practitioner; 

2) The experts' interest in the deci-
sion constituting the subject of this 
case; 

3) Comparison of the medical ex-
aminations conducted, in terms of their 
thoroughness and comprehensive-
ness, particularly the methods and 
techniques employed, the length of 
time required to complete the examina-
tions, and, in the case of Dr. Dygart, 
the number and regularity of examina-
tions over an eight (8) year period of 
time, and the reasons for the  

examinations (whether for treatment or 
in relation to the ultimate decision in 
question); 

4) The knowledge of Complain-
ants physical condition as exhibited by 
the experts under direct and cross 
examination; 

5) The Complainant's medical his-
tory, showing positive results and a 
stable condition after a single subendo-
cardial infarction in 1968; 

6) The Complainant's historically 
proven ability to perform similar or 
more physically demanding jobs after 
his heart attack in 1968. 

In reviewing the evidence in light of 
the above factors, I find the testimony 
of Dr. Battalia on the physical ability of 
the Complainant to perform the job of 
appliance salesperson both unreliable 
and unpersuasive, and that Dr. Harold 
Dygart was in the best position to pro-
vide and that he did provide an accu-
rate prognosis of whether the 
Complainant was able to perform the 
appliance salesperson job in a satis-
factory manner and without danger to 
his health and well-being. 

Part II: Respondent Acted Unrea-
sonably And In Bad Faith 

Whether conduct is reasonable de-
pends upon the circumstances in 
question. I have found that at the very 
outset of Complainants application, 
Respondent, through the actions of Dr. 
Battalia, was predisposed to reject the 
Complainant and never intended to 
give serious consideration to his appli-
cation after his heart attack in 1968 
came to light, and that clear evidence 
of this predisposition was Respon-
dent's initial refusal to even schedule a 
physical examination. 	That 

predisposition was characteristic of 
Respondent's final decision against hir-
ing the Complainant. In light of the 
statutory declaration of policy con-
tained in ORS 659.405, to guarantee 
to handicapped individuals the fullest 
possible participation in the economic 
fife of the state and to engage in remu-
nerative employment, it was unreason-
able far Respondent to deny 
employment to Complainant based 
upon an a priori assessment of the 
business risks which such employment 
presented, without according to the 
Complainant a real and meaningful 
consideration of his physical 
capabilities. 

The term "bad faith" and similar lan-
guage have been judicially defined as 
involving a neglect or refusal to fulfill 
some moral or legal duty or obligation, 
not prompted by an honest mistake as 
to one's duties, but by some interested 
motive. See Blank v. Black, 14 Or App 
470, 512 P2d 1016 (1973). 

At hearing Respondent admitted to 
having an interested motive: to mini-
mize its business risks. Because of 
ORS 659A25(1) and ORS 659.405(1), 
an employers jealous concern for its 
business interests must give way to 
the employment rights of physically 
able handicapped individuals. Under 
the latter provision, the Complainant is 
guaranteed the right to the "fullest pos-
sible participation in the . . . economic 
life of the State, to engage in remu-
nerative employment . , without dis- 
crimination." 	Under the former 
provision, the Respondent was obli-
gated to grant to Complainant his full 
legal rights. This could have been ac-
complished had Respondent made a 
real and meaningful attempt to 

ascertain the actual boundaries of 
Complainant's physical ability, before 
rejecting him on the basis of his physi-
cal condition. If a brief physical exami-
nation was not sufficient to provide 
meaningful data probative and predic-
tive of his physical capabilities, as I 
have found it was not, Respondent 
was required to rely on that medical 
evidence from Dr. Dygart, which was 
both available and sufficient. 

By first refusing to even grant a 
physical examination to the Complain-
ant, by performing the most cursory of 
examinations, even in the light of con-
trary and more probative medical opin-
ion, by failing to address that opinion if 
Respondent had seriously doubted its 
validity, and by having a predisposition 
and ultimately deciding to reject the 
Complainant on the basis of insufficient 
data, Respondent has shown bad faith 
in denying employment to the 
Complainant. 

ORDER 
1) The Respondent is ordered to 

deliver to the Portland office of the Ore-
gon Bureau of Labor within fifteen (15) 
days of the execution of this Order a 
certified check, payable to James Wil-
l-rams, in the amount of Two Thousand 
Dollars ($2,000.00) to compensate him 
for the humiliation, mental pain, an-
guish, and concern suffered at Re-
spondents hand. 

2) The Respondent is ordered to 
pay to the Complainant compensation 
in an amount equal to the difference 
between the average income of all ap-
pliance salespersons in Respondent's 
Jantzen Beach store and Complain-
ant's actual earnings, plus interest at 
the rate of 6% per annum, for the peri-
ods set out below, by delivering a 
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check to the Portland office of the Ore-
gon Bureau of Labor made payable to 
James Williams, no later than August 
30, 1978: 

(a) From May 2, 1974, to Decem-
ber 31, 1974; 

(b) 1975; 

(c) 1976; 

(d) From January 1, 1977, through 
March 21, 1977, the date of the Court 
of Appeals decision herein; 

(e) From October 18, 1977, the 
date of the Supreme Court decision 
herein, until August 1, 1978, the effec-
tive date of this order. 

3) Respondent is ordered to pay to 
the Complainant an amount equal to 
the difference between the average in-
come of appliance salespersons in Re-
spondent's Jantzen Beach store and 
Complainant's actual earnings, at sixty 
(60) day intervals, commencing with 
the period of August 1, 1978, through 
October 1, 1978, and continuing at 
such intervals thereafter, until Com-
plainant has been employed by Re-
spondent in some permanent position, 
or has rejected an offer of permanent 
employment as appliance salesperson 
in the Portland-Vancouver area. Pay-
ment under this section shall be made 
by delivering a check to the Portland 
office of the Oregon Bureau of Labor, 
made payable to James Williams, no 
later than the tenth day following the 
end of each interval; payments to com-
mence on October 10, 1978. 

4) Respondent and Complainant 
are ordered to meet with a representa-
tive of the Oregon Bureau of Labor, to 
be designated by the Commissioner, 
within ten days after the entry of this 
Order, and at such times as may be  

necessary thereafter, for the purpose 
of liquidating any amounts owing and 
payable to the Complainant under this 
Order. Upon failure of the Respondent 
and Complainant to agree upon a sum 
certain and owing to the Complainant 
under this Order, a hearing shall be 
convened for the purpose of liquidating 
said amount. 

5) The Respondent is ordered to 
offer to Complainant the next available 
position as appliance salesperson in 
any of its stores in the Portland-
Vancouver metropolitan area. In addi-
tion, Respondent is ordered to offer to 
the Complainant the next available po-
sition of appliance salesperson or any 
other position in the sales facet of Re-
spondent's business, in any of Re-
spondent's stores outside the 
Portland Vancouver metropolitan area. 
However, the Complainant's rejection 
of an offer of employment in a position 
other than appliance salesperson, 
and/or in any position outside the 
Portland-Vancouver metropolitan area, 
shall not constitute satisfaction and re-
lease of Respondent's obligation to of-
fer employment to the Complainant in 
the position of appliance salesperson 
in the Portland-Vancouver metropolitan 
area, or to compensate Complainant 
for his monetary losses. 

6) Respondent is ordered to pro-
vide in writing to the Commissioner 
within ten days of the date of any offer 
of employment conveyed to the Com-
plainant, the type of job offered, the 
date of the offer, and the acceptance 
or rejection by Complainant of the 
offer. 

7) Respondent is ordered to refrain 
and is hereby enjoined from refusing 
employment to an individual because  

of a handicap, unless Respondent is 
able and has acquired evidence to 
show a probability either that because 
of the handicap, the individual could 
not perform the job in a satisfactory 
manner, or would be incapacitated 
were he thus employed. 

8) Respondent is ordered to take 
whatever actions are necessary and 
appropriate to assure that the employ-
ment practices and decisions of its 
managerial, supervisory, and subordi-
nate personnel are consistent and in 
compliance with the terms of this 
Order. 

9) Respondent is ordered to post in 
its stores in the Portland-Vancouver 
metropolitan area, on places conspicu-
ous to applicants for employment and 
current employees of Respondent, a 
written declaration that Respondent is 
an equal opportunity employer with re-
spect to the handicapped. 

10) The Commissioner shall retain 
jurisdiction of this matter for such time 
as may be necessary, for the purpose 
of supervising compliance with the 
terms of this Order, and to liquidate the 
amount, if any, owing from Respon-
dent to the Complainant, in compensa-
tion attributable to the appliance sales 
position. 

In the Matter of 

Mario Incorporated, dba 
MIDAS MUFFLER SHOPS 

and Hugh Minter, Respondents. 

Case Number 03-76 

Final Order of the Commissioner 

Bill Stevenson 

Issued August 3, 1978. 

SYNOPSIS 
A corporate Respondent employer 

and an individual Respondent, who 
owned part of the corporation, acted 
on the advice of a franchisor's repre-
sentative that Ceylon-born Complain-
ant's "foreign accent would be 
offensive to the American public," and 
discharged Complainant because of 
his national origin. Complainant per-
formed his duties satisfactorily and 
spoke fluent and clearly understand-
able English. The Commissioner held 
that Respondents violated ORS 
659.030(1), and awarded him $575 in 
lost wages, $335 in job search ex-
penses paid to an employment 
agency, and, noting that being dis-
charged was a major disgrace in Com-
plainant's culture and that it caused 
him extreme depression, embarrass-
ment and mental anguish temporarily 
affecting his ability to seek employ-
ment, awarded him $1,000 for mental 
anguish. The Commissioner ordered 
Respondents to cease discriminating 
on the basis of national origin. ORS 
659.010(2); 659.030(1); 659.060(3). 

The contested case in the above-
entitled matter came on regularly for 
hearing before R. D. Albright, who is 
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designated as Hearings Officer in this 
matter by Bill Stevenson, Commis-
sioner of the Oregon Bureau of Labor. 
The hearing was held on October 25, 
1976, in Portland, Oregon. The Com-
plainant was present and testified dur-
ing the course of the hearing. The 
case for the Oregon Bureau of Labor 
was presented by Albert L. Menashe, 
Assistant Attorney General, of its attor-
neys, and the case for the Respondent 
was presented by Albert J. Bannon, 
Attorney at Law. 

Thereafter I, Bill Stevenson, Com-
missioner of the Oregon Bureau of La-
bor, considered the record in this 
matter, and I now enter the Findings of 
Fact, Ultimate Findings of Fact, Con-
clusions of Law, Rulings on Motions 
and Objections to Admission of Evi-
dence by the Respondent and Order, 
all of which are set out below. 

FINDINGS OF FACT — 
PROCEDURAL 

1) The Respondent Mario Incorpo-
rated was, at all times material herein, 
an Oregon corporation authorized to 
do business in Oregon and an em-
ployer subject to the provisions of ORS 
659.010 to ORS 659.110. 

2) The Respondent Hugh Minter 
was, at all times material herein, an 
owner and agent of Respondent Marto 
Incorporated, and an employer subject 
to the provisions of ORS 659.010 to 
ORS 659.110. 

3) On May 10, 1972, Durward Gu-
rusinghe, a native of Ceylon, filed a 
verified written complaint with the Civil 
Rights Division of the Oregon Bureau 
of Labor alleging that he had been dis-
criminated against in employment by 

Midas Muffler and Hugh Minter 
because of his national origin. 

4) Following the filing of the verified 
complaint by Durward Gurusinghe, the 
Civil Rights Division investigated the 
allegations in the complaint and deter-
mined that substantial evidence ex-
isted to support the, Complainant's 
allegation that he had been discrimi-
nated against, in his employment, by 
the Respondents because of his na-
tional origin. 

5) The Civil Rights Division of the. 
Oregon Bureau of Labor made rea-
sonable efforts to resolve Complain-
ants complaint with the Respondent 
prior to service of specific charges of 
discrimination on the Respondent, but 
its attempts were unsuccessful. 

FINDINGS OF FACT — THE MERITS 

1) The Complainant, Durward GU-
rusinghe, is of Ceylonese national ori-
gin. At the time of the hearing, he was 
of brown complexion and 42 years of 
age. Although he spoke with a no-
ticeably foreign accent, his command 
of the English language was grammati-
cally precise. He spoke fluent English 
and was clearly understandable. 

2) The Complainant emigrated 
from Ceylon to the United States in 
January 1970. 

3) The Complainants educational 
background includes two (2) years of 
law school in Ceylon, courses in jour-
nalism and auto mechanics in Ceylon 
and in the United States at Portland 
Community College. 

4) The Complainant was educated 
in the English language, with a British 
derivation. Since kindergarten, the 
Complainant has spoken English as 
his primary language, to such extent  

that, at the time of the hearing, he no 
longer had total command of the Cey-
lonese language. 

5) The Complainants employment 
background prior to his emigration in-
cluded the following: fifteen (15) years 
as a ticket agent for Air India Airlines; 
eight (8) years in the Public Relations 
section of the Ceylon Fisheries Depart-
ment; and experience in auto and mo-
torcycle racing as a driver and a 
mechanic. 

6) His primary responsibilities as 
ticket agent for Air India Airlines in-
cluded answering telephone inquiries 
by the public, providing travelers with 
price computations, writing of tickets, 
and briefing members of the public with 
respect to international and local travel 
arrangements and requirements. 

7) At all times material herein, and 
particularly in 1972, the shares of Re-
spondent Mario Incorporated, dba Mi-
das Muffler Shops, were solely owned 
by Respondent Hugh Minter and one 
Clyde Anderson. Respondents were 
parties to several franchise agree-
ments with Midas Muffler International 
to sell and install mufflers and various 
other equipment on motor vehicles in 
the Portland metropolitan area. Re-
spondents had the sole franchise 
agreements with Midas Muffler Interna-
tional in the Portland area. 

8) In 1972, and under the above-
referred franchise agreements, Re-
spondent Mario Incorporated operated 
four (4) Midas Muffler stores in the 
Portland area. Respondents main-
tained in each store a staff of approxi-
mately three (3) to four (4) employees: 
a Manager, an Assistant Manager, and 
one or two Installers. The Manager 
had primary responsibility for the  

store's office work. He had secondary 
or fill-in responsibility in the shop area 
whenever the need arose. 

9) In January 1972, Respondents 
Mario Incorporated and Hugh Minter 
placed the following advertisement in 
the Oregonian newspaper requesting 
applications for a management posi-
tion with the Respondent: 

"Automotive Center Manager, As-
sistant Manager, for exhaust sys-
tem installation, good pay, life 
insurance, hospitalization, incen-
tives, paid vacation, please send 
resume to Box AR342 Oregonian." 

10) On the date of the advertise-
ment, the Complainant was employed 
as Manager of the Auto-Parts Depart-
ment of the White Front Store, a large 
mercantile establishment. He had 
been employed therein for approxi-
mately twenty-two (22) months prior to 
the date of the advertisement, and dur-
ing part of this period as a salesman in 
the Auto-Parts Department. 

11) The Complainant responded to 
the advertisement in the manner 
therein requested, and was given an 
interview by Respondent Hugh Minter 
and Mr. Clyde Anderson. During the 
interview, the particulars of Complain-
ants education and employment back-
ground were discussed, as well as 
Respondents' operation of their busi-
ness, and their intention to open a new 
shop in the Beaverton area. 

12) Mr. Minter and Mr. Anderson 
both testified at hearing, and I find that 
during the above-referred to interview 
they were impressed and pleased by 
Complainants demeanor and accent, 
and believed that Complainant's 
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accent would be beneficial to their 
business. 

13) Subsequent to the above-
referred to interview, Mr. Minter notified 
Complainant that the management po-
sition had been filled, and was there-
fore not available for Complainants 
employment. 

14) At the hearing, Mr. Minter testi-
fied and I find that contrary to his state-
ment to the Complainant referred to in 
paragraph 13, the management posi-
tion had not been filled and was still 
available, and that the statement he 
made to the Complainant was an in-
tentional falsehood. 

15) Shortly after the interview re-
ferred to in paragraphs 11 and 12 
above, an encounter took place at the 
White Front store between Complain-
ant and Mr. Minter. During this en-
counter, Mr. Minter offered 
employment to Complainant as an In-
staller. Mr. Minter assured Complain-
ant that his initial employment as an 
Installer would be preparatory to his 
advancement to a managerial position, 
which would take place within a short 
period of time, contingent upon the 
adequate performance of his duties as 
an Installer. 

16) Complainant accepted Re-
spondents offer of employment and on 
March 24, 1974, he began employ-
ment with Respondents as an Installer 
in the Front Street store, at a rate of 
pay of $115.00 per week, in reliance 
upon Respondents' assurances of his 
advancement into a managerial posi-
tion within a short period of time. 

17) The duties of an Installer pri-
marily involved installation of mufflers, 
(exhaust systems) and shock 

absorbers. For its adequate perform-
ance the job required welding 
knowledge. 

18) At the time of Complainants 
initial employment by Respondent, 
both Hugh Minter and Clyde Anderson 
knew that Complainant had no prior 
experience in muffler installation or in 
welding. Hugh Minter assured Com-
plainant that he would have sufficient 
time while employed by Respondent to 
become proficient in the mechanics of 
welding and muffler installation. 

19) At the time of Complainants 
initial employment by Respondent, the 
Front Street store was staffed by Dar-
rell Hanson and Vem Sowards, 
Installer. 

20) The Complainant worked as 
an Installer for approximately five (5) 
weeks under the supervision and with 
the assistance of Hanson and So-
wards, respectively. Respondent Hugh 
Minter maintained continual contact 
with Hanson and Sowards concerning 
Complainants performance and 
progress. 

21) At hearing both Hugh Minter 
and Complainant testified and I find 
that Complainant was never warned or 
criticized about his work performance 
by Respondents or their employees, 
beyond constructive suggestions 
which are normally made to a new em-
ployee. Indeed, on several separate 
occasions, Hugh Minter expressed to 
Complainant his satisfaction with Com-
plainants job performance and 
progress. 

22) After Complainant had worked 
approximately five (5) weeks as an In-
staller, he was transferred by Hugh 
Minter to the Front Street store office. 
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23) At all times material, both be-
fore and after Complainants transfer to 
the office, Respondents employed no 
persons in any of its stores as clerical 
or sales workers exclusively. As 
stated above, the office work of the Re-
spondents' stores was the primary re-
sponsibility of the store manager, who 
had secondary or fill-in responsibilities 
in the mechanic shop, whenever the 
need arose. 

24) The office duties of store man-
ager included the following: quoting 
prices of parts and services to pro-
spective customers over the tele-
phone; maintaining the store's books 
and records; and as stated above, as-
sisting in the shop whenever 
necessary. 

25) At hearing Hugh Minter testi-
fied and I find that approximately 
seventy-two percent (72%) of Respon-
dents' customers inquire by telephone 
of Respondents` prices and services 
before actually engaging the business 
of Respondents. On the basis of the 
stated testimony and the entire record, 
I find that the telephone work of Re-
spondents is fairly described as sales 
work. 

26) When a telephone inquiry is 
made of Respondents, the employee 
responding to the inquiry must ascer-
tain the make and model of the vehicle 
in question and consult the Midas Muf-
fler equipment catalog to determine the 
price for the equipment desired by the 
customer. 

27) At hearing Complainant testi-
fied that, at the time of his transfer to 
the office, he was told by Hugh Minter 
that the transfer was pursuant to Re-
spondents plan for Complainants 
eventual promotion to a managerial  

position. On the basis of this testimony 
and the entire record, I find that Conr-
plainants transfer to the office was pre-
paratory to his promotion to a 
managerial position. 

28) At hearing Hugh Minter and 
Darrell Hanson testified and I find that it 
generally takes one (1) to two (2) 
weeks for a new employee hired or 
promoted to fill a managerial role to be-
come sufficiently familiar with the over-
all operation of the business to perform 
office tasks in a satisfactory manner. 

29) Under the franchise agree-
ment for the Front Street store, a rep-
resentative of Midas Muffler 
International, the franchisor, may peri-
odically visit and otherwise observe the 
Respondents in order to monitor the 
operation of the Respondents' busi-
ness. Pertinent sections of the fran-
chise agreement are as follows: 

"In order to assist . . . Midas 
franchisees to . . achieve maxi-
mum results, Midas makes avail-
able to all franchisees advice, 
information, experience, guidance 
and know-how, with respect to 
management, financing, merchan-
dising and service . . ." 

"In this connection, Midas has 
entered into this agreement . . in 
recognition of the fact that Clyde 
Anderson [and] Hugh Minter will 
have full managerial responsibility 
and authority for the management 
and operation of the Franchisee's 
business." 

Part four (4) of the franchise agree-
ment provides as follows: 

"(b) Franchisee shall abide by 
all lawful and reasonable policies 
and regulations established from 
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time to time by Midas in connec-
tion with the operation of his shop. 
Franchisee shall also follow the di-
rections of Midas at all times with 
respect to the manner of rendering 
services licensed hereunder, so as 
to maintain the highest standards 
of excellence thereof. 

"(d) Midas shall have the right, 
at reasonable times, to visit the 
shop for the purpose of inspecting 
the merchandise and equipment 
on hand, taking inventories, in-
specting the nature and quality of 
goods sold and services rendered 
and the manner and method of op-
erating the shop ..." 

Part eight (8) provides: 

"(a) This Agreement may be 
terminated at any time without 
cause at the will of either party . ." 

30) At the time of Complainant's 
employment with Respondent, Mr. 
Robert Teed was the franchisor's rep-
resentative who made the inspections 
and recommendations to Respondent 
as provided in the franchise agree-
ment. It was Mr. Teed's procedure to 
call the local franchisee, posing as a 
prospective customer, and to thereby 
evaluate the franchisee's telephone 
answering technique. These calls were 
sometimes taped by Mr. Teed for use 
as instructional tools in connection with 
his advice to the franchisee. 

31) Within a few days after Com-
plainant's transfer to the office, Mr. 
Teed made a phone call to the Re-
spondent, posing as a prospective 
customer. The Complainant answered 
the call and his performance was 
thereby monitored. At hearing Mr. 

Teed testified and I find that he made 
two subsequent calls shortly following 
the first call, to which the Complainant 
also responded. Mr. Teed did not tape 
his 	conversations 	with 	the 
Complainant 

32) On the same day of the above-
referred to calls, Mr. Teed visited the 
Front Street store, and did advise and 
encourage Respondent Minter to dis-
charge the Complainant. 

33) On May 5, 1972, a few days 
after Mr. Teed's stated recommenda-
tion, Hugh Minter discharged Corn-• 
plainant from employment, effective 
May 19, 1972. 

34) At hearing Hugh Minter testi-
fied and I find that the decision to dis-
charge Complainant was based on the 
conclusion and recommendation by 
Mr. Teed that Complainant was "hurt-
ing the business." Mr. Minter also testi-
fied and I find that on the day of 
Complainant's discharge, Mr. Minter 
told Complainant that he had no choice 
but to follow Mr. Teed's 
recommendation. 

35) At hearing Complainant testi-
fied and I find that on the day of his dis-
charge he was told by Respondent 
Minter that it was Robert Teed's con-
clusion and advice that Complainant's 
"foreign accent would be offensive to 
the American public." I find that this 
was Mr. Teed's conclusion, and that 
his conclusion and recommendation 
were the cause-in-fact of Complain-
ant's discharge. 

36) At hearing Hugh Minter testi-
fied and I find that at all times material 
herein, he was not aware of any com-
plaints by customers or by any indi-
viduals other than Robert Teed, 
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concerning the question of Complain-
ant's comprehensibility on the tele-
phone, or his responses to telephone 
inquiries. In accordance with Mr. 
Minter's testimony and on the basis of 
the record as a whole, I find that no 
complaints were made by customers 
about the character and quality of 
Complainant's work performance in re-
gard to telephone inquiries. 

37) At hearing Hugh Minter testi-
fied and I find that Respondents had 
no evidence that their business was 
suffering and losing customers as the 
result of Complainant's job perform-
ance in regard to telephone inquiries, 
other than the assertion of Robert 
Teed that Complainant was hurting the 
business and his accent was offensive 
to the American public. In accordance 
with Hugh Minter's testimony and on 
the basis of the entire record, I find that 
Respondents had acquired no evi-
dence that Complainant's job perform-
ance in regard to telephone inquiries 
was any detriment to the success of 
Respondent's business. 

38) At hearing Complainant testi-
fied and I find that on the day of Robert 
Teed's visit to Respondents' premises, 
and upon being introduced to Mr. 
Teed, Complainant offered to shake 
hands as a matter of normal courtesy, 
but was ignored by Mr. Teed. 

39) At hearing Complainant of-
fered the undisputed testimony of Larry 
Bates, his former supervisor and em-
ployer at the White Front Store. Mr. 
Bates testified and I find that during 
Complainant's employment at the 
White Front Store, in and before 1972, 
he and the Complainant talked on a 
telephone system on a regular basis 
regarding business matters and,  

despite the Complainant's accent, he 
was at all times understandable. Mr. 
Bates further testified and I find that he 
talked with the Complainant only 
months before the hearing and that 
during this conversation no changes 
were apparent in the Complainant's 
accent or in his English speaking abil-
ity. On the basis of having listened to 
tape recordings of Complainant's testi-
mony at hearing, and in accordance 
with the testimony of Mr. Bates, I find 
that at all times material to this matter, 
the Complainant was both fluent in 
English and clearly understandable. 

40) Mr. Bates also testified and I 
find that the duties of Complainant at 
the White Front store were substan-
tially the same as his duties in the of-
fice of Respondent; particularly in 
regard to telephone inquiries and the 
use of a voluminous vehicle-equipment 
catalog. 

41) On the basis of the entire re-
cord, I find that Complainant's job per-
formance in the office of Respondent 
was adequate, and that the quality of 
his work performance was equal to 
that which one might reasonably ex-
pect of an employee in the first few 
days on a new job. 

42) The discharge of Complainant 
came without prior warning. Complain-
ant was shocked by its occurrence and 
particularly by its suddenness. Before 
he was told of his discharge, Com-
plainant had not anticipated being dis-
charged by Respondent. 

43) At hearing Complainant testi-
fied and I find that among Ceylonese 
people in the nation of Ceylon and in 
the Ceylonese community in Portland, 
wherein Complainant resided at the 
time of his employment with 
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Respondent, it is a major disgrace for 
one to be discharged from his 
employment 

44) At hearing Complainant testi-
fied and I find that his termination from 
employment caused in him extreme 
depression, embarrassment, and men-
tal anguish, and that as a conse-
quence of his depression and mental 
anguish, he was unable to undertake a 
real and meaningful search for other 
employment for approximately one (1) 
month following his discharge. 

45) In or around June of 1972, 
Complainant engaged the services of 
French & French Employment Agency. 
Through such services, Complainant 
obtained a job with Handyman Hard-
ware store on June 24, 1972. His du-
ties at Handyman were substantially 
the same as his duties at White Front 
and in the office of Respondent, to the 
extent that they involved continual con-
tact with the public, both in person and 
by telephone for the securing of sales 
and service agreements, and his utili-
zation of a voluminous parts catalog. 

46) Complainant paid to French & 
French for its services a fee in the sum 
of $335.00. 

47) The Complainant was em-
ployed by Handyman until October 
1973, at which time he became em-
ployed as a salesman by Sears and 
Roebuck. His duties as salesman re-
quire for their performance continual 
use of the telephone for the securing of 
sales agreements. 

ULTIMATE FINDINGS OF FACT 
1) The Commissioner of the Ore-

gon Bureau of Labor, by and through 
his duly authorized agents and repre-
sentatives, caused an investigation to  

be made of the allegations contained in 
the complaint filed by Durward Gums-
inghe on May 10, 1972. The Bureau 
of Labor administratively determined 
that the investigation disclosed sub-
stantial evidence supporting the allega-
tions made by the Complainant 

2) On or about March 20, 1972, 
Durward Gurusinghe, a native of Cey-
lon, was employed by Respondent 
Mario Incorporated, dba Midas Muffler. 
On or about May 6, 1972, Durward 
Gurusinghe's employment with Marlo 
Incorporated was terminated by Re-
spondent Hugh Minter acting on behalf 
of Marlo Incorporated, and upon the 
advice of Midas Muffler International 
through its representative, Robert 
Teed. 

3) Mr. Robert Teed recommended 
to the Respondents the immediate dis-
charge of the Complainant on the ba-
sis of Mr. Teed's belief that 
Complainants "foreign accent would 
be offensive to the American public." 
The Complainant was therefore dis-
charged by Respondent because of 
his national origin. 

4) The reasons offered by Re-
spondents at hearing, to explain and to 
justify the discharge of Complainant as 
being based upon his inadequate work 
performance as Installer and in the of-
fice of the Front Street store, were pre-
textual and a subterfuge for 
discrimination based upon Complain-
ants national origin. 

5) As a consequence of the cir-
cumstances set out in paragraph 2 and 
3 above, the Complainant suffered 
losses in pay in the sum of $575.00 for 
the period May 19, 1972, to June 24, 
1972, computed at the rate of pay of 
$115.00 per week; and in the sum of  

$335.00 in expenses he incurred in his 
search for alternative employment sub-
sequent to his discharge by 
Respondents. 

CONCLUSIONS OF LAW 
1) Complainant's discharge by Re-

spondents constitutes an unlawful em-
ployment practice in violation of ORS 
659.030(1). 

(2) Based Upon the Findings of 
Fact, Ultimate Findings of Fact and 
Conclusion of Law set out above, and 
in accordance with ORS 659.060(3) 
and ORS 659.010(2)(a), monetary 
damages in back pay and for the men-
tal pain, anguish, distress and humilia-
tion the Complainant suffered at 
Respondents' hands are appropriate to 
compensate the Complainant for his 
losses, and to remedy the effects of 
the unlawful practice found. 

RULINGS ON MOTIONS AND OB-
JECTIONS TO THE ADMISSION OF 

EVIDENCE 

1) Motion by Respondent to dis-
miss on the grounds that the Agency 
failed to show that it had conducted an 
investigation after the complaint was 
filed, and found substantial evidence of 
discrimination. 

This motion is denied. It is obvious 
that an investigation had been con-
ducted, and substantial evidence 
found. Indeed, Respondent does not 
deny the fact of the investigation and of 
the investigative finding, but only con-
tends that the Agency has committed 
prejudicial error by not proving at hear-
ing that an investigation took place and 
that the Agency found substantial evi-
dence of discrimination. Had there 
been no investigation and finding, a 
hearing of the matter would not have  

taken place. 	Furthermore, the 
Agency's initial investigation and its 
findings are merely preliminary internal 
procedures precedent to a case hear-
ing. To require an administrator of the 
Agency to appear and to testify to the 
fact of the investigation and investiga-
tive finding would be to require a use-
less act, having no probative value to 
the case for the Agency or for the 
Respondent. 

2) Respondents' objection to the 
admission in evidence of Agency Ex-
hibit "F," to show the fee Complainant 
paid to French & French Employment 
Agency, on the ground that it is not the 
best evidence of such payment and of 
the amount paid. 

Objection is overruled. Agency Ex-
hibit "F" shows that a check was drawn 
by Complainant in the sum of $335.00, 
and was made payable to the order of 
French & French. The check also 
shows that payment was received by 
French & French. In addition, Com-
plainants testimony clearly described 
the circumstances surrounding the is-
suance of the check. The check and 
Complainants testimony, when taken 
together, are admissible under ORS 
183.450 as evidence upon which a 
reasonably prudent person would rely 
in the conduct of his or her everyday 
affairs. 

OPINION 

This matter came on regularly be-
fore me under ORS 659.030, which 
prohibits an employer from discharging 
an individual because of the national 
origin of any person. The Agency es-
tablished a prima fade case of unlaw-
ful discharge by producing evidence of 
the following: that the Complainant is of 
Ceylonese national origin; he was 



120 	 Cite as 1 BOLL 121 (1978). 
	 In the Matter of ALFONSO GONZALEZ 

	
121 

discharged by Respondents; and his 
foreign accent was a factor in the dis-
charge. The burden shifted to Re-
spondents to articulate and show the 
existence of a legitimate, non-
discriminatory reason for the Com-
plainants discharge. 

Respondents alleged that Com-
plainant was transferred to the office of 
the Front Street store because his per-
formance as an Installer was inade-
quate, and that he was thereafter 
discharged because his performance 
in the office was also unsatisfactory. I 
have found that Complainant did ade-
quately and satisfactorily perform the 
mechanical duties of an Installer. I 
base this finding on, among other con-
siderations, the admitted and total ab-
sence of any statement by Hugh 
Minter to the Complainant during his 
work as an Installer which may rea-
sonably be characterized as criticism 
of, and dissatisfaction with, his job per-
formance. Additionally, I find nothing in 
the record which would enable one to 
reasonably infer that in Hugh Minter's 
mind, the performance of the Com-
plainant was so inadequate as to war- 
rant his 'transfer or discharge. 	In 
addition, my finding in this regard is 
consistent with the probative weight 
accorded to Respondents' testimony 
by the Presiding Officer, who found it 
lacking in credibility. 

The essence of Respondents' posi-
tion in regard to Complainants office 
work is that he could not be under-
stood by customers on the telephone 
and was slow in answering telephone 
inquiries. At hearing, conspicuous in 
their absence, were one or more cus-
tomers who could not understand and 
were confused by the Complainant. 

Indeed, the sum total of Respondents' 
evidence on the question of Complain-
ant's comprehensibility was the testi-
mony of Robert Teed in regard to three 
(3) phone conversations he had with 
the Complainant. In conflict with Mr. 
Teed's testimony was the weight of re-
liable evidence, not least of which was 
the Complainants demonstrated flu-
ency at hearing, particularly when un-
der the pressure of cross-examination. 
It is significant that no allegation was 
ever made by Respondents that the 
Complainant, after his discharge, had 
achieved marked improvements in his 
English speaking ability. In addition, I 
find Respondents' evidence inconsis-
tent and unpersuasive. Two examples 
will suffice. First, Respondents offered 
testimony that an employee's ade-
quate understanding and performance 
of the installation process was a condi-
tion precedent to his adequate per-
formance of office tasks. Respondents 
then allege that Complainant both 
failed to understand and adequately 
perform the duties of Installer. In light 
of this allegation, it is difficult to under-
stand the transfer of Complainant to 
the very facet of the business which re-
quires for its performance an adequate 
understanding and performance of the 
job of Installer, and by which Respon-
dents obtained 72% of their custom-
ers. Second, Respondents testified 
that at the time of and subsequent to 
Complainants employment, Respon-
dents employed no persons in their 
stores as clerical or sales employes 
exclusive of other responsibilities. In-
deed, Hugh Minter testified that even 
the store Manager was expected to be 
"a jack of all trades." In light of this tes-
timony, it is difficult to understand Re-
spondents' allegation that the 

Complainant, because he could not do 
the job of Installer, was transferred to 
the office to determine whether he 
could be used in some other capacity. 

The Complainants evidence at 
hearing was consistent and without 
variation. He told a coherent and co-
hesive story. His testimony was credi-
ble, and I found it most persuasive. 

ORDER 

1) The Respondents are ordered 
to deliver to the Portland office of the 
Oregon Bureau of Labor within fifteen 
(15) days of the execution of this order 
a certified check, payable to Durward 
Gurusinghe, in the amount of One 
Thousand Dollars ($1,000.00) to com-
pensate him for the humiliation, embar-
rassment, pain and mental anguish 
suffered at Respondents' hands. 

2) The Respondents are ordered 
to deliver to the Portland office of the 
Oregon Bureau of Labor within fifteen 
(15) days of the execution of this order 
a certified check, payable to Durward 
Gurusinghe, in the amount of Five 
Hundred and Seventy-five Dollars 
($575.00) in back pay from May 19, 
1972, to June 24, 1972. 

3) The Respondents are ordered 
to deliver to the Portland office of the 
Oregon Bureau of Labor within fifteen 
(15) days of the execution of this order 
a certified check, payable to Durward 
Gurusinghe, in the amount of Three 
Hundred and Thirty-five Dollars 
($335.00), to compensate the Com-
plainant for the amount paid by him to 
French & French Employment Agency. 

4) The Respondents are ordered 
to refrain and are hereby enjoined from 
refusing to hire or employ or to bar or 
discharge from employment any  

individual or to discriminate against any 
individual in compensation or in terms, 
conditions or privileges of employment 
because of the national origin of the in-
dividual or of any other person. 

In the Matter of 

ALFONSO P. GONZALEZ, 
Respondent. 

Case Number [none] 

Final Order of the Commissioner 

Bill Stevenson 

Issued August 29, 1978. 

SYNOPSIS 

Respondent employed individuals 
in forest labor and bid upon forest labor 
contracts while his incomplete license 
application for 1977 was pending, and 
thus acted as a contractor without a li-
cense. Respondent knowingly em-
ployed illegal aliens, and failed to notify 
the Agency of a change in the circum-
stances described on his application, 
when he operated two vehicles to 
transport workers. There was insuffi-
cient evidence that, on his application, 
Respondent concealed the identity of 
prospective employees, made false 
statements concerning vehicles, or 
failed to provide insurance information. 
During the proceeding, Respondent 
applied for a 1978 license and the 
Commissioner ordered that a 1978 li-
cense issue subject to a suspension of 
15 days for acting as a forest labor 



122 	 Cite as 1 BOLT 121 (1978). 	 In the Matter of ALFONSO GONZALEZ 
	

123 

contractor without a license, to a sus-
pension of 15 days for knowingly em-
ploying illegal aliens, and a suspension 
of 10 days for failing to notify the 
Agency of changes in circumstances, 
all suspensions to run concurrently. 
ORS 658.405(1); 658.410; 658.425; 
658.440(2)(d); OAR 839-15-055(8). 

The contested case in the above-
entitled matter came on regularly for 
hearing before R. D. Albright, who was 
designated as Hearings Officer in this 
matter by Bill Stevenson, Commis-
sioner of the Oregon Bureau of Labor. 
The hearing was held on March 14, 
1978, in the Medford City Hall. The 
case for the Agency was presented by 
Thomas E. Twist, Assistant Attorney 
General, and the Respondent was rep-
resented by Paul W. Haviland and 
Larry C. Hammack, Attorneys at Law. 

Thereafter, I, Bill Stevenson, Com-
missioner of the Oregon Bureau of La-
bor, considered the record in this 
matter and I now enter the Findings of 
Fact, Ultimate Findings of Fact, Con-
clusions of Law, Opinion and Final Or-
der, all of which are set out below. 

FINDINGS OF FACT - 
PROCEDURAL 

1) By letter dated November 14, 
1977, the Oregon Bureau of Labor in-
formed Alfonso P. Gonzalez that it pro-
posed to deny Mr. Gonzalez's 
application for a 1977 Farm Labor 
Contractor License. By letter dated 
November 17, 1977, Mr. Gonzalez, 
through his attorney, Paul W. Haviland, 
requested a contested case hearing in 
connection with the Bureau of Labor's 
proposed action. 

2) A contested case hearing in this 
matter was scheduled for January 12, 
1978, at 9:30 a.m. at the Bureau of La-
bor office in Medford, Oregon. There-
after, the hearing was continued 
pursuant to a request for continuance 
filed by Respondent's attorneys. 

3) After the contested case hear-
ing had been continued, Alfonso P. 
Gonzalez submitted to the Oregon Bu-
reau of Labor an application for a 1978 
Farm Labor Contractor License, which 
application was received in the Port-
land Office of the Oregon Bureau of 
Labor on January 12, 1978. 

4) At the time of the contested 
case hearing which took place on 
March 14, 1978, there was therefore 
pending before the Commissioner an 
application for a 1977 Farm Labor 
Contractor License and an application 
for a 1978 Farm Labor Contractor Li-
cense. Also, at the time of the hearing, 
the Commissioner had determined not 
to issue a temporary permit pending 
the issuance of a 1978 Farm Labor 
Contractor License for reasons set out 
in the Amended Notice of Hearing on 
file herein. 

Set out below are those charges 
forming the bases for the Commis-
sioner's decision to deny the applica-
tions for a 1977 and 1978 Farm Labor 
Contractor's License filed by Alfonso P. 
Gonzalez as well as his refusal to is-
sue a temporary permit following re-
ceipt of the 1978 application, the 
Findings of Fact and Ultimate Findings 
of Fact made by the Commissioner 
based on the record in this matter, the 
Conclusion of Law and Opinion 
reached by the Commissioner in light 
of the Findings, and an Order  

representing the final administrative 
disposition of this matter. 
CHARGE - THE APPLICANT. ALFONSO 
P. GONZALEZ, DURING THE LICENSE 
YEAR 1977. ACTED AS A FARM LABOR 
CONTRACTOR AS DEFINED IN ORS 
658.405 WITHOUT A LICENSE TO SO 
ACT.  

FINDINGS OF FACT 

1) By letter dated October 21, 
1976, Alfonso P. Gonzalez's insurance 
agent, one A. P. Potter, mailed to the 
Administrator of the Wage and Hour 
Division of the Oregon Bureau of Labor 
a Farm Labor Contractor Corporate 
Surety Bond, which was received in 
the office of the Bureau of Labor on 
October 27, 1976. Liability under this 
corporate surety bond purported to 
commence January 1, 1977. 

2) By letter dated December 1, 
1976, the Administrator of the Wage 
and Hour Division of the Bureau of La-
bor informed Mr. Gonzalez that the 
corporate surety bond previously re-
ceived by the Bureau was on a form 
no longer in use. The letter went on to 
inform Mr. Gonzalez that in order to be 
licensed for the year 1977 he would 
have to complete an application, sub-
mit a current bond form and pay a 
$20.00 licensing fee prior to January 
31, 1977. 

3) Although Mr. Gonzalez testified 
that he responded to the letter of De-
cember 1, 1976, and submitted an ap-
plication prior to October 11, 1977, I do 
not credit this testimony because of the 
lack of corroboration, e.g., a file copy of 
the application, a cancelled check or a 
check stub, and I find instead that 
there was no response by Mr. Gon-
zalez to the December 1, 1976, letter. 
By letter dated September 14, 1977,  

an investigator of the Wage and Hour 
Division of the Bureau of Labor wrote 
Mr. Gonzalez drawing Mr. Gonzalez's 
attention to the previous letter of De-
cember 1, 1976, referred to above, 
and informing Mr. Gonzalez that he 
was currently without a license. The 
letter went on to request the submis-
sion of Mr. Gonzalez's application 
along with the application fee and a 
corporate surety bond. 

4) On October 17, 1977, there was 
received, in the Portland office of the 
Bureau of Labor, an application for a 
Farm Labor Contractor License, in du-
plicate, a Farm Labor Contractor Cor-
porate Surety Bond, and a $20.00 
licensing fee. A form of tree planter's 
and farm labor contractor's license was 
prepared by the Bureau of Labor but 
not signed by the issuing authority, nor 
transmitted to Mr. Gonzalez. Mr. Gon-
zalez's application indicated that no ve-
hicles would be used to transport Mr. 
Gonzalez's workers. 

5) The Bureau of Labor did not is-
sue to Mr. Gonzalez a temporary per-
mit pending the issuance of Mr. 
Gonzalez's license as provided by 
ORS 658.425. 

6) On November 8, 1977, and 
again on November 18, 1977, Mr. 
Gonzalez had in his employ a number 
of workers who were engaged in the 
planting of trees in Oregon. A number 
of these workers were, on these dates, 
apprehended by officials of the United 
States Immigration and Naturalization 
Service and at the time of their appre-
hension were paid wages due them by 
their employer, Mr. Gonzalez. Mr. 
Gonzalez has admitted the fact of their 
employment 
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7) On November 24, 1977, Mr. 
Gonzalez was engaged in bidding on a 
tree planting contract with the United 
States Department of the Interior, and 
on January 3, 1978, he received notice 
to proceed with this contract. 

8) On January 30, 1978, Mr. Gon-
zalez received a notice to proceed in 
regard to another contract upon which 
he had bid earlier with the United 
States Department of the Interior. 

ULTIMATE FINDING OF FACT 
Mr. Gonzalez's employment of 

workers to plant trees on November 8, 
1977, and November 15, 1977, and 
his bidding and execution of contracts 
with the United States Department of 
the Interior occurred more than 20 
days after his application for a 1977 
Farm Labor Contractors License had 
been received by the Oregon Bureau 
of Labor. 

CONCLUSIONS OF LAW 
1) Mr. Gonzalez's application for a 

1977 Farm Labor Contractor License 
was complete on its face, in light of its 
declared intention not to use vehicles 
to transport farm workers, when it was 
received in the Portland office of the 
Oregon Bureau of Labor on October 
17. 1977. Accordingly, by operation of 
law and pursuant to the provisions of 
ORS 658.425(1), Mr. Gonzalez re-
ceived a temporary permit valid for 15 
days, from October 17, 1977, although 
in actuality he received no such tempo-
rary permit. Such a temporary permit 
is renewable for a period of not more 
than five days. 

2) Mr. Gonzalez's employment of 
workers to plant trees in Oregon on 
November 8, 1977, and again on No-
vember 18, 1977, and his contractual  

activities with the United States 
Department of the Interior during the 
latter portion of the 1977 licensing year 
constitute activity as a Farm Labor 
Contractor as defined in ORS 
658.405(1), at a time when Mr. Gon-
zalez lacked a license issued by the 
Oregon Bureau of Labor to act as a 
farm labor contractor. The employ-
ment and the contractual activity re-
ferred to above constitute a violation of 
ORS 658.410. 

CHARGE - THE APPLICANT. ALFONSO  
P. GONZALEZ DURING THE 1977 LI-
CENSING YEAR. KNOWINGLY EM-
PLOYED ALIENS IN OREGON. WHICH  
ALIENS WERE NOT LEGALLY PRE-
SENT OR EMPLOYABLE IN THE 
UNITED STATES. 

FINDINGS OF FACT 
1) On November 8, 1977, officials 

of the Immigration and Naturalization 
Service stopped two van type vehicles 
outside of Shady Cove, Oregon. The 
vehicles contained approximately 14 
employees of Mr. Gonzalez who, un-
der questioning by the officials of the 
Immigration and Naturalization Serv-
ice, admitted that they were aliens ille-
gally present in the United States. All 
but four of the people apprehended in 
the two vans were admittedly illegally 
present in this country. Mr. Gonzalez 
has admitted that he was the employer 
of these aliens. 

2) On November 8, 1977, Bill Ad-
ams, an employee of the Wage and 
Hour Division of the Oregon Bureau of 
Labor, questioned Mr. Gonzalez as to 
why he was employing these undocu-
mented aliens. Mr. Gonzalez replied 
with words to the effect that "every-
body does it." 

3) On approximately November 
18, 1977, the Immigration and Naturali-
zation officials conducted an appre-
hension operation similar to the one 
which had taken place on November 
8, 1977. On this second occasion, 
three of Mr. Gonzalez's employees 
were apprehended who admitted they 
were illegally within the country. Mr. 
Gonzalez admitted that these three ali-
ens were his employees and these in-
dividuals were in fact paid wages due 
to them at the time of their 
apprehension. 

4) The aliens seized by the Immi-
gration and Naturalization Service on 
November 8, 1977, and November 18, 
1977, were all of Mexican birth, all had 
Spanish surnames and it was neces-
sary to communicate with them by 
means of the Spanish language. 

5) Two contracts with the United 
States Department of the Interior bid 
upon and entered into by Mr. Gonzalez 
during the latter portion of the 1977 li-
censing year include this language: 

"Alien Labor - This contract in-
volves the employment of un-
skilled labor working under 
arduous field conditions. Such 
employment may be attractive to 
persons coming from foreign 
countries, sometimes illegally. Bid-
ders are reminded that it is a crime 
to bring into the United States, 
transport within the United States, 
and to harbor here, aliens who do 
not have a proper visa for entry 
and working in this country. 8 USC 
Sec. 1323-1. If violations are sus-
pected by the COAR during the 
performance of work on this 
(these) project(s), such will be re-
ported to the US Immigration and 

Naturalization Service for investi-
gation and appropriate action. 
Conviction of the contractor for 
commission of a criminal offense 
referred to herein will be deemed 
sufficient cause to default the con-
tract and initiate debarment, or 
suspension proceedings to pre-
vent the contractor from receiving 
future contracts." 

6) At the contested case hearing, 
Mr. Gonzalez testified as follows on di-
rect examination: 

Mr. Haviland: "[Djo you at any 
time ever inquire as to a person, 
ah, being legal or illegal aliens of 
anybody?" 

Mr. Gonzalez: "No, because 
Mexicans are people too, and 
have been approached sometime 
with the question, well, if I have pa-
pers or not although I am a citizen 
of this country, this I think is dis-
crimination just because I have 
darker skin than other people and 
resent that very much." 

Mr. Gonzalez testified as follows at the 
hearing under cross-examination: 

Mr. Twist: "Is it your testimony 
that a . . . in regard to people that 
you directly employ that you never 
make any inquiries as to a . . . their 
citizenship?" 

Mr. Gonzalez: "No." 

Mr. Twist: "Never?" 

Mr. Gonzalez: "No, I don't 
recall." 

7) Mr. Gonzalez is a naturalized 
citizen of the United States, having 
been born and educated in the country 
of Mexico, and speaks Spanish flu-
ently. He has been engaged for a sub-
stantial number of years in the farm 
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labor contracting industry and over 
these years has had substantial con-
tact with Mexican agricultural laborers. 
Moreover, I infer from his testimony on 
direct examination set out above and 
from other portions of his testimony 
that he was aware of the problems and 
concerns surrounding the presence in 
this country and this state of legally un-
employable aliens. 

ULTIMATE FINDINGS OF FACT 

1) In connection with the circum-
stances set out in the Findings of Fact 
in regard to occurrences on November 
8, 1977, and November 18, 1977, Mr. 
Gonzalez had reason to know and ac-
tually knew that the individuals appre-
hended by the Federal Immigration 
and Naturalization Service and em-
ployed by Mr. Gonzalez at the time of 
their apprehension were illegally pre-
sent in the United States and not le-
gally employable in the United States. 

2) Based upon the Findings of 
Fact set out above, Mr. Gonzalez had 
reason to believe that inquiries directed 
to his then employees might have re-
vealed their illegal status. 

CONCLUSIONS OF LAW 

1) Mr. Gonzalez's failure to make 
any inquiries at all as to the 
employability status of his employees 
apprehended by the Immigration and 
Naturalization Service on November 8, 
1977, and November 18, 1977, consti-
tutes, as a matter of law, knowledge 
within the meaning of the word "know-
ingly" as it is used in ORS 
658.440(2)(d). 

2) Under the circumstances found 
to have existed in the Findings of Fact 
set out above and under similar cir-
cumstances it is necessary for a farm  

labor contractor to make inquiries rea-
sonably calculated to determine the le-
gal employability status (or lack of it) of 
his employees or applicants for em-
ployment, in order to avoid a violation 
of ORS 658.440(2)(d). 

3) The conduct of Mr. Gonzalez 
set out in the Findings of Fact and Ulti-
mate Findings of Fact above constitute 
a violation of ORS 658.440(2)(d). 
CHARGE - THE APPLICANT. ALFONSO  
P. GONZALEZ FAILED TO LIST IN HIS  
APPLICATION FOR A FARM LABOR 
CONTRACTOR LICENSE WHICH HE 
SUBMITTED TO THE OREGON BU-
REAU OF LABOR ON OR ABOUT OCTO-
BER 11. 1977. THE NAMES AND DUTIES  
OF EMPLOYEES OR_P_ERSONS WHOM 
HE EXPECTED TO EMPLOY IN CON-
NECTION WITH HIS FARM LABOR CON-
TRACTOR BUSINESS. AND IN SO  
DOING WILLFULLY CONCEALED THIS  
INFORMATION FROM THE OREGON  
BUREAU OF LABOR  

ULTIMATE FINDING OF FACT 
There is insufficient evidence in the 

record to support findings to the effect 
that Mr. Gonzalez willfully concealed 
the information referred to in the 
charge from the Oregon Bureau of 
Labor. 
CHARGE - THE APPLICANT. ALFONSO 
P. GONZALEZ. MADE MISREPRESEN-
TATIONS AND FALSE STATEMENTS 
CONCERNING. AND WILLFULLY CON-
CEALED ON HIS APPLICATION FOR A 
FARM LABOR CONTRACTORS LI-
CENSE. WHICH HE SUBMITTED TO 
THE OREGON BUREAU OF LABOR ON 
OR ABOUT OCTOBER 11 1977. INFOR-
MATION RELATING TO VEHICLES IN-
TENDED BY THE APPLICANT FOR THE 
TRANSPORT OF FARM WORKERS IN 
CONNECTION WITH HIS FARM LABOR 
CONTRACTOR BUSINESS.  

ULTIMATE FINDING OF FACT 
There is insufficient evidence in the 

record to support findings to the effect 
that Mr. Gonzalez willfully concealed 
the information referred to in the 
charge from the Oregon Bureau of 
Labor. 
CHARGE - THE APPLICANT. ALFONSO 
P. GONZALEZ, FAILED TO PROVIDE 
ALONG WITH HIS APPLICATION FOR A 
FARM LABOR CONTRACTOR LICENSE. 
WHICH HE SUBMITTED TO THE ORE-
GON BUREAU OF LABOR ON OR  
ABOUT OCTOBER 11. 1977. SATISFAC-
TORY PROOF OF THE EXISTENCE OF  
A POLICY OF LIABILITY INSURANCE IN  
CONNECTION WITH VEHICLES IN-
TENDED TO BE USED FOR THE  
TRANSPORT OF FARM WORKERS.  

ULTIMATE FINDING OF FACT 
The application for a 1977 Farm 

Labor Contractor License, which was 
submitted to the Bureau of Labor on 
October 17, 1977, indicated no inten-
tion to utilize vehicles for the transport 
of farm workers. Since we have found 
insufficient evidence to support a find-
ing that Mr. Gonzalez willfully con-
cealed in that application information 
relating to vehicles intended by the ap-
plicant for the transport of farm work-
ers, there is consequently insufficient 
evidence to support a finding in regard 
to a failure to provide along with that 
application satisfactory proof of the ex-
istence of a policy of liability insurance 
as charged above. 
CHARGE - THE APPLICANT ALFONSO 
P. GONZALEZ. AFTER SUBMISSION OF  
HIS APPLICATION FOR A FARM LABOR 
CONTRACTOR LICENSE ON OR 
ABOUT OCTOBER 11. 1977. FAILED TO 
NOTIFY THE OREGON BUREAU OF LA-
BOR OR LOCAL OFFICE OF THE ORE-
GON STATE EMPLOYMENT SERVICE 
OF THE SUBSTANTIVE CHANGE IN  

THE CIRCUMSTANCES INDICATED ON  
THE APPLICATION. TO WIT: THE USE  
OF VEHICLES TO TRANSPORT FARM  
WORKERS IN CONNECTION WITH HIS  
ACTIVITIES AS A FARM LABOR  
CONTRACTOR  

FINDINGS OF FACT 
1) As we have found above, the 

application for a 1977 Farm Labor 
Contractor License submitted by Mr. 
Gonzalez to the Oregon Bureau of La-
bor on October 17, 1977, indicated no 
intent to utilize vehicles in transporting 
Mr. Gonzalez's farm workers. 

2) At the time of the apprehension 
of Mr. Gonzalez's employees on No-
vember 8, 1977, by the Immigration 
and Naturalization officials, these em-
ployees were being transported in con-
nection with their employment in two 
vans registered to Mr. Gonzalez. 

3) Mr. Gonzalez did not notify the 
Bureau of Labor or a local office of the 
State Employment Service of the fact 
that he was utilizing vehicles to trans-
port workers in connection with his ac-
tivity as a farm labor contractor. 

ULTIMATE FINDING OF FACT 

The utilization of vehicles to trans-
port workers in connection with Mr. 
Gonzalez's activities as a farm labor 
contractor amounts to a substantive 
change in the circumstances indicated 
on the application Mr. Gonzalez sub-
mitted as of October 11, 1977. 

CONCLUSION OF LAW 
Mr. Gonzalez's failure to notify the 

Bureau of Labor or a local office of the 
State Employment Service of the fact 
that he was, as of November 8, 1977, 
utilizing vehicles to transport workers in 
connection with his activities as a farm 
labor contractor constitutes a violation 



of Oregon Administrative Rule 839-15-
055(8). 

OPINION 

The substantial issue in this pro-
ceeding is whether or not the applicant 
knowingly employed illegal aliens. Mr. 
Gonzalez testified that he did not know 
the illegal status of his employees; in-
deed he testified that it was his practice 
to make no inquiries at all as to their 
employablity status or their citizenship. 
This practice amounts to a voluntary 
choice, on Mr. Gonzalez's part, not to 
know the precise employability status 
(under ORS 658.440(2)(d)) of his em-
ployees or applicants for employment 
The logical result of Mr. Gonzalez's po-
sition is that continuing this employ-
ment practice he need never concern 
himself with the legislative mandate 
embodied within the provisions of ORS 
658.440(2)(d). 

There were, however, facts and cir-
cumstances which would have been 
impossible for Mr. Gonzalez to ignore. 
Before the apprehension by Federal 
authorities on November 8, 1977, Mr. 
Gonzalez had in his employ 14 Span-
ish surnamed individuals. It was nec-
essary to communicate with them in 
Spanish. He was a long time em-
ployer in an industry long beset with 
problems involving illegal Mexican ali-
ens. His exculpatory explanation and 
his defense asserted to this charge is 
not tenable under a well established 
body of Oregon law. 

"Knowledge of facts and circum-
stances which would put a reason-
able man on his inquiry is 
tantamount to knowledge of such 
facts as a reasonably diligent in-
quiry would reveal." Ehler v. Port-
land Gas & Coke Co., 223 Or 28, 

46, 352 P2d 1102, 353 P2d 864 
(1960). Hendrix v. McKee, 281 Or 
123, 134, 575 P2d 134 (1978). 

See also Heitkemper v. Schmeer et al, 
130 Or 644 (1929), and Cameron v. 
Edgemont Investment Co., 136 Or 385 
(1931). 

ORDER 

ACCORDINGLY, based upon the 
foregoing Conclusions of Law that Al-
fonso P. Gonzalez has violated ORS 
658.410, ORS 658.440(2)(d) and OAR 
839-15-055(8): 

NOW, THEREFORE, IT IS 
HEREBY ORDERED THAT: 

1) The Bureau of Labor will issue 
to Alfonso P. Gonzalez a 1978 Farm 
Labor Contractor's license, which li-
cense will become effective five days 
from the date of this Order. 

2) Said license is hereby sus-
pended for 15 days from the date of its 
effect based upon violation of ORS 
658.410. 

3) Said license is hereby sus-
pended for 15 days from the date of its 
effect based upon violation of ORS 
658.440(2)(d). 

4) Said license is hereby sus-
pended for 10 days from the date of its 
effect based upon violation of OAR 
839-15-055(8). 

5) The suspensions imposed by 
paragraphs 2, 3, and 4 above shall run 
concurrently. 

In the Matter of 

SCHOOL DISTRICT NO. 1, 
Multnomah County, Oregon, 

Respondent 

Case Number 01-71 

Final Order of the Commissioner, Bill 
Stevenson, Based on the Mandate of 

the Oregon Supreme Court. 

Issued October 16, 1978. 

Subsequent to a hearing in the 
above-entitled matter, the Presiding 
Officer issued Proposed Findings of 
Fact, Proposed Conclusions of Law 
and a Proposed Order. The Respon-
dent filed exceptions to the Presiding 
Officer's proposals and the Commis-
sioner of the Bureau of Labor issued 
Findings of Fact, Conclusions of Law 
and an Order in favor of the Complain-
ant [In the Matter of School District 
No. 1, 1 BOLT 1 (1973).] Respondent 
subsequently petitioned the Court of 
Appeals for review of the Commis-
sioner's Order. The Court of Appeals 
upheld the Commissioner's Order. 
[School District No. 1 v. Nilsen, 17 Or 
App 601, 523 P2d 1041 (1974)] Re-
spondent appealed to the Supreme 
Court which upheld the Commis-
sioner's Order in part and reversed in 
part, and remanded the case to the 
Commissioner for preparation of an 

Order consistent with the Court's opin-
ion. [School District No. 1 v. Nilsen, 
271 Or 461, 534 P2d 1135 (1975)]. 
The Commissioner issued a revised 
Order on remand. [In the Matter of 
School District No. 1, 1 BOLT 52 
(1976).] Respondent filed a petition for 
rehearing and reconsideration and a 
stay of the Order pending action upon 
the petition. The, petition for hearing 
was denied, and the reconsideration 
and stay were granted. This Order is 
issued pursuant to the opinion of the 
Supreme Court and after thorough re-
consideration of those errors alleged in 
Respondents petition. 

INJUNCTIVE PROVISIONS 

The Respondent School District 
No. 1, Multnomah County, its board, 
agents, officers and successors in in-
terest and all persons in active concert 
or participation with any of them are 
enjoined from requiring the resignation 
of teachers, employed by said Re-
spondent, who become pregnant while 
in a probationary status except as al-
lowed by law. 

REMEDIES 

It is hereby noted that the Com-
plainant, Sally Flury, has received all to 
which she is entitled under the opinion 
of the Supreme Court, Respondent re-
employed Complainant who com-
pleted her probationary service and 
was granted tenure. 

ORDER 

Therefore being fully advised in the 
premises, and in the absence of com-
plaints from other persons similarly 
situated to Sally Flury, the Commis-
sioner does hereby enter this Final Or-
der in conclusion of the above-entitled 
matter. 

SYNOPSIS 

On reconsideration of in the Matter 
of School District No. 1, 1 BOLT 52 
(1976), which was based on the man-
date of the Court of Appeals, the Com-
missioner issued this order pursuant to 
the opinion of the Supreme Court. 
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In the Matter of 
LEWIS AND CLARK COLLEGE, 

an Oregon nonprofit corporation, 

Respondent 

Case Number 05-77 

Final Order of the Commissioner 

Bill Stevenson 

Issued December 6, 1978. 

SYNOPSIS 

The Commissioner found that 
Complainant, a female with nonten-
ured teaching experience in studio art 
with Respondent employer, was not 
accorded equal opportunity for inter-
view and possible selection to a tenure 
track teaching position as Assistant 
Professor with Respondents regular 
Art Department The all-male search 
committee rank-ordered the candi-
dates, of whom Complainant was the 
only female, but failed to follow the or-
der of invitation. Influenced heavily by 
the Department Chairman and the Col-
lege Dean, the committee invited two 
male candidates for interview. One ac-
cepted the position. The Commis-
sioner found that the denial of an 
interview was a denial of consideration 
of Complainants candidacy. The Com-
missioner also found that the College 
subsequently refused Complainant 
teaching positions because she filed a 
complaint with the Agency regarding 
her nonselection. The Commissioner 
awarded the difference between Com-
plainants actual earnings and the  

earnings and fringe benefits including 
comparable vested rights in its pension 
plan of the successful candidate from 
the date of his appointment to the date 
she ceased actively seeking work, a 
total of $34,683.97, plus interest. The 
Commissioner ordered Respondent to 
offer Complainant a tenured position, 
or begin paying her the equivalent, be-
ginning with the next academic year. 
ORS 659.010(2); 659.030(1)(a) and 
(d); 659.060(3). 

The contested case in the above-
entitled matter came on regularly for 
hearing before R. D. Albright, who was 
designated as Hearings Officer in this 
matter by Bill Stevenson, Commis-
sioner of the Oregon Bureau of Labor. 
The hearing was convened on 
December 20, 1977, at 9:30 am. in 
Portland, Oregon. The Complainant 
was present and testified at the hear-
ing. The case for the Agency was pre-
sented by Thomas E. Twist, Assistant 
Attorney General, and the case for the 
Respondent was presented by Jeffrey 
M. Alden and Harry S. Chandler, attor-
neys at law. 

Thereafter, I, Bill Stevenson, Com-
missioner of the Oregon Bureau of La-
bor, considered the record in the 
matter and I now enter the Findings of 
Fact, Ultimate Findings of Fact, Con-
clusions of Law and Final Order, all of 
which are set out below.' 

FINDINGS OF FACT — 
PROCEDURAL 

1) At all times material herein, the 
Respondent Lewis and Clark College 
was an Oregon nonprofit corporation 
existing and duly incorporated and or-
ganized under the laws of the State of 
Oregon and, as an employer, subject 
to the provisions of ORS 659.010 to 
ORS 659.110. 

2) On or about June 29, 1972, the 
Complainant, Dianne Komberg Hart, 
filed a complaint with the Civil Rights 
Division of the Oregon Bureau of La-
bor, alleging that she had been unlaw-
fully discriminated against in 
connection with her application for em-
ployment by the Respondent 

3) Thereafter, the Civil Rights Divi-
sion of the Oregon Bureau of Labor in-
vestigated Hart's complaint and the 
finding was made that substantial evi-
dence existed to support the allega-
tions of the complaint. 

4) The Civil Rights Division at-
tempted to resolve the complaint with 
the Respondent but was unsuccessful. 

FINDINGS OF FACT — 
BACKGROUND 

5) The Art Department of the Col-
lege first came into existence as a dis-
tinct department with the hiring of 
Bernard Hinshaw as its first faculty 
member and Chairman in 1946. 

6) The College has recognized for 
some time and there has existed and 
does exist a distinction between the 
studio faculty and the Art Department 
faculty with the result that a teacher of 
painting, drawing, design, weaving, ce-
ramics, silk-screening, etc., is consid-
ered a member of the studio faculty 
and a teacher of art history would be  

considered a member of the Art De-
partment faculty, but not a member of 
the studio faculty. The terminal aca-
demic degree for a member of the stu-
dio faculty is a Master of Fine Arts, 
hereinafter referred to as an MFA de-
gree, and for an art historian, a Doctor-
ate of Philosophy. 

7) Academic tenure in the art de-
partment faculty is achieved only in 
connection with full-time positions, 
which are designated as "tenure-track" 
positions. 

8) Since 1946, no woman has 
achieved tenured status on the studio 
faculty, although a number of men (at 
least three) have achieved this status. 
The three referred to are Professors 
Hinshaw, Shores and Paasche. 

9) Only one woman, Alice Asmar, 
taught full-time in a "tenure-track" posi-
tion on the studio faculty during a pe-
riod of two years beginning in 1955. 
She was hired on a full-time basis for 
the academic years 1955-57 to teach 
Art History, which is not a "studio" sub-
ject, but due to inadequate training in 
that field, taught studio courses. She 
obtained a leave of absence in 1957 
and her relationship with the College 
was severed in 1959 for apparent eco-
nomic reasons. Six men have taught 
full-time in "tenure-track" positions. 

10) Ten women (including Hart) 
have taught studio courses at the Col-
lege in nontenure track positions. 

FINDINGS OF FACT — THE MERITS 
11) Hart taught studio courses for 

the College in the summer school of 
1969 for an eight-week period in the 
fields of painting, life drawing and vis-
ual study and basic design. Hart exer-
cised full and complete responsibility 

For the purposes of convenience hereinafter, the Complainant, whose 
maiden name was "Kornberg," will usually be referred to as "Hart" and the Re-
spondent, Lewis and Clark College, will usually be referred to as "College." 
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for these classes, without supervision 
of any sort and with almost no contact 
with colleagues on the art department 
faculty. She testified, and her testimony 
is undisputed, that she had a "good ex-
perience" with her students, that she 
was "comfortable" with her classes and 
experienced "positive feedback" from 
her students. Because this testimony 
is undisputed I find in accord therewith. 

12) I further find that, despite their 
testimony to the contrary, a favorable 
report of Hart's teaching experience 
reached the ears of either Professor 
Shores, who was present on campus 
during this period, or Professor Hin-
shaw, and that they were aware of this 
report when they evaluated her candi-
dacy in 1972. I reach this finding and 
make this inference because I am un-
able to credit an assertion that the Col-
lege would have allowed instruction to 
be presented to its students for a pe-
riod of eight weeks without allying at 
any judgment of the competence of the 
instruction (even after the fact) of how-
ever informal a nature. 

13) In May of 1972 a male mem-
ber of the studio faculty was in his sixth 
year of full-time teaching at the Col-
lege. Prior to May of 1972, he had re-
ceived an offer of a terminal contract 
for the academic year 1972-73. This 
offer of a terminal contract came about 
as a result, at least partially, of per-
ceived teaching inadequacies on the 
faculty members part and also as a re-
sult of a perceived failure to paint as 
much and exhibit as widely as the Col-
lege would have liked (according to 
Dean Brown) and according to Profes-
sor Shores almost entirely as a result 
of the faculty members "approach and  

methods in his class and studio 
procedure . . ." 

14) The faculty member referred to 
above submitted his resignation on or 
about May 1, 1972. 

15) On May 5, 1972, John E. 
Brown, the College's Dean of Faculty, 
constituted a Search Committee 
charged with the duty of "locating and 
recommending a suitable replacement 
for' the resigning member. The Search 
Committee was composed of four 
male faculty members, the Chairman 
being Professor Shores, the Art De-
partment Chairman, and the members 
consisting of Professor Hinshaw, the 
former department chairman, Profes-
sor Ferrua, a professor of Romance 
Languages, and Professor Chrisman, 
a professor of Music. A memorandum 
was sent by Dean Brown to each 
member appointed. The memoran-
dum made no mention of consideration 
to be given to qualified women or mi-
nority members, although every other 
Search Committee appointment 
memorandum produced by the Col-
lege and authored by Dean Brown, 
relevant to the period in question, 
made such specific mention. 

16) The title of the position in ques-
tion was "Assistant Professor," with pri-
mary teaching responsibilities for 
painting, drawing and visual studies. 
The position was a tenure-track posi-
tion. There is evidence in the record 
which would indicate that the qualifica-
tions which were requisite for consid-
eration were: 

(a) Formal degree work in the area 
of responsibility associated with the 
position; 

(b) Teaching experience in the 
area of responsibility associated with 
the position; 

(c) Demonstrated ability as an 
artist. 

I find that these requirements were 
not explicitly conveyed to the Search 
Committee prior to the commence-
ment of interviews, and that if they 
were conveyed (in less explicit terms) 
that the members of the Search Com-
mittee paid them little if any heed. 

17) Dean Brown announced the 
opening through placement offices of 
several prominent universities. In or-
der to provide the members of the 
Search Committee with evidence on 
which to base their final recommenda-
tions, candidates were requested by 
Dean Brown to submit a dossier 
containing: 

(a) a standard vita - detailing edu-
cational background, work experience, 
etc.; 

(b) transcripts of formal academic 
work, letters of recommendation, etc.; 
and 

(c) evidence of their own artistic 
abilities through portfolios and painting 
slides, pictures, and/or actual pieces of 
their work. 

18) Nine applicants applied for this 
specific position. In making this finding 
I specifically do not credit the testimony 
of Professor Shores, which if believed, 
would indicate the existence of a sub-
stantially large number of candidates. 
My basis for this credibility judgment is 
set out under the Opinion portion of 
this Final Order. 

19) The nine applicants were: (a) 
Ken Paul; (b) Wilson L Orr; (c) Ray 
Barnes; (d) Hart; (e) Kenneth J. 

Pawula; (f) Thomas W. Nuzum; (g) 
Robert E Coghill; (h) John H. Morris, 
Jr.; and (i) Rosco Wright. Hart is a 
woman and was the only female 
applicant. 

20) The Search Committee began 
to meet sometime between early May 
of 1972 and June 1, 1972. The pur-
pose of the meetings was to begin to 
evaluate the applications of the candi-
dates. During the course of these 
meetings, I find that the Search Com-
mittee reached a substantial agree-
ment as to the type of candidate they 
were seeking. I make the finding as to 
this agreement based upon a single 
credible element common to the testi-
mony emanating from Professors Hin-
shaw and Ferrua and on the basis of a 
letter written by Professor Chrisman 
approximately five months after the 
Search Committee began to meet. 

As expressed by Professor Ferrua: 

'Well, my impression was that em-
phasis be given to somebody —
young, dynamic teacher probably. 
Seems to me which would — who 
would be able to motivate the 
students." 

As expressed by Professor Hinshaw: 

'We wanted an effective teacher. 
We wanted someone who per . . 
could, we hope, generate enthusi-
asm, interest, ah, in those classes. 
Who could make them interesting 
for non-majors, because in many 
of our classes we do have stu-
dents who do not consider them-
selves art majors and this perhaps 
is a — indicates a rather special tal-
ent on the part of a person — a 
teacher. Some might be able to 
deal effectively with ah — 
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interested, professionally oriented 
people and not do quite so well 
with the kind I've described and we 
needed someone who could do 
both those things." 

Again, by Professor Hinshaw: 
'Well, I wanted to be — to feel in 
that individual, ah, enthusiasm for 
one thing; vitality, interest, ah, ah, 
feeling that there is a future here to 
be created and that its up to him to 
do it. Ah, he's alone in that whole 
rather large and important area 
and it had been declining. Our 
courses in this area had declined 
in number and apparently in effec- 
tiveness. 	And we especially 
wanted someone who could pick 
up, enliven, ah, vitalize those im-
portant courses." 

As expressed by Professor Chrisman: 

'The Art Department wanted 
someone who could renew an ac-
tive and interested participation 
among the students in art. Also, 
we wanted someone who could 
teach in a manner that would 
stimulate enthusiasm and excite-
ment in the Department as well as 
show promise as an active part of 
the community in its relation to art." 

By way of summary, I find that the 
Search Committee sought a candidate 
who would reawaken an enthusiasm in 
the courses the person would teach, 
which enthusiasm the Committee per-
ceived to have declined during the pre-
vious incumbents management of the 
courses. 

21) I find that there was no agree-
ment among the members of the 
Search Committee as to what method-
ology they were to employ in locating  

this desirable candidate. In reaching 
this finding, I specifically do not credit 
the recurrent testimony of Professor 
Shores to the effect that the quality of 
the visual material was the "para-
mount' consideration, either for himself 
or as the agreed upon criterion for the 
Committee as a whole. I fail to credit 
his testimony on this score because I 
find it uncorroborated in the testimony 
of the other members of the Search 
Committee and also for reasons set 
out in the Opinion portion of this 
document. 

22) Instead of an agreed upon 
methodology for selection, the individ-
ual members used different methods 
and applied different standards. 

Professor Hinshaw: 'Well, I' 
wanted to be — to feel in that indi-
vidual, ah, — enthusiasm for one 
thing; vitality, interest ah — ah — 
feeling that there is a future here to 
be created and that it's up to him to 
do it. Ah — he's alone in that whole 
rather large and important area 
and it had been declining. Our 
courses in this area had declined 
in number and apparently in effec- 
tiveness. 	And we especially 
wanted someone who could pick 
up, enliven, ah — vitalize those im-
portant courses. 

Counsel for Agency: "How did 
you propose to determine how 
those characteristics were present 
in the applicant? 

Hinshaw: 'Well, the first place 
there were the ah, portfolios that 
gave in detail the background edu-
cational experience of these peo-
ple. Then there were also required 
of them examples by way of slides 
— photographic transparencies of 

their work and then from this we 
made selections for people to in-
terview. And it was to be in the in-
terviews, I suppose, where we 
would be able to make judgment —
right or wrong about these person-
ality characteristics I have 
mentioned. 

Counsel for Agency: "Do you 
recollect if the Committee agreed 
on what paramount consideration 
or considerations were to be in 
evaluating the various candida . . 
candidates so that an order of in-
terview could be determined? 

Hinshaw: "I can only speak for 
myself. Ah, we conferred — I, I 
suspect it's quite possible that dif-
ferent members of the Committee 
might have had a slightly different 
emphasis upon these different 
things. Ah, some might have been 
more interested in the ah, exam-
ples of the work. Some perhaps 
would have placed a little more im-
portance upon the background in 
terms of schooling and others 
might have attributed more impor-
tance to the personality. Ah, in my 
own case, I think that I was cer-
tainly wanting to be that the 
schooling was adequate and the 
work interesting, but I was maybe 
a little more interested in the per-
sonal characteristics of the appli-
cants than some of the others 
might have been. I don't know if 
that's true or not really — I know 
what my own interest was, was 
heavy in that area." 

Professor Ferrua considered all the 
material available on the candidates in 
arriving at his evaluation of their candi-
dacies and applied different standards  

to different candidates. For example, 
he was impressed with Barnes' paint-
ing and with Hart's background. 

Professor Chrisman's letter of Oc-
tober 17, 1972, supplies the record 
with specific indications of what the cri-
teria were not 

'We decided that our decision 
should not be based on the follow-
ing: the graduate school of the 
candidate (because schooling 
doesn't necessarily determine the 
value of an artist or teacher); the 
type of painting the candidate pro-
duced (this is a subjective judg-
ment, one which I personally did 
not let affect my own decisions, 
because I am not qualified to be 
an art critic); the geographic loca-
tion of the candidate. Also after 
maybe the third meeting (after the 
screening list had been made) 
Prof. Shores and Prof. Hinshaw 
told us that Dianne Homberg (sic) 
(name used prior to that time) was 
Jack Hart's wife. It was decided 
that her relationship to Hart should 
have no bearing on our decision." 

23) Three of the Search Commit-
tee members, individually, ranked the 
candidates for purposes of determining 
an order of interview. The order of 
ranking was as follows: 

Professor Shores: 1. Paul; 2. 
Pawula; 3. Barnes; 4. Off; 5. Hart. 

Professor Hinshaw: 1. Paul; 2. 
Pawula; 3. Barnes; 4. Off 5. Hart. 

Professor Ferrua: 1. Barnes; 2. 
Hart 3. Orr; 4. Paul. 

24)At the time of their applications, 
both Paul and Pawula were Professors 
of Art, Paul at the University of Oregon 
and Pawula at the University of 
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Washington. 	I find that Professor 
Shores ranked Professor Paul first be-
cause of reasons related to the fact 
that he had met him prior to the rank-
ing and because he had submitted 
"such good credentials and recom-
mendations," that is, essentially for rea-
sons related to the professional 
deference one established educator 
would grant another. The same con-
sideration of professional deference 
would also hold true for Professor 
Pawula. As for the relative rankings of 
Barnes and Orr, I am unable to find 
specifically the reasons for the ranking 
he accorded them because I disbe-
lieve his testimony to the effect that his 
evaluation of their visual material was 
the "paramount' consideration in their 
ranking as far as he was concerned. 

25) Professor Hinshaw's rank list-
ing is identical to Professor Shores'. 
Professor Hinshaw was unable to rec-
ollect either making the rank listing or 
his reasons for the order of names. I 
draw the inference from the record and 
from his testimony dealing with the 
more or less autonomous powers he, 
as former Chairman had exercised in 
hiring matters, that he would have de-
ferred to the judgment of the present 
department chairman, at least in re-
gard to determination of a preliminary 
order for interview, 

26) Professor Ferrua character-
ized his rank list as his "contribution to 
the work of the Committee." The Pro-
fessor ranked Barnes as he did "based 
mostly on the visual material." 

Professor Ferrua ranked Hart 
second: 

Counsel for Agency: "Now on 
Exhibit 32. Thank you. On Exhibit  

32 you ranked an individual by the 
name of Komberg second." 

Ferrua: "Yes." 

Counsel for Agency: "Now, ah, 
what was it that you liked about 
that particular candidacy?" 

Ferrua: " Well, a combination of 
ah, excellent grades. Ah, good 
recommendations and visual part 
of the dossier." 

Counsel for Agency: 'What 
was it that your (sic) liked about 
the visual part of the dossier? I 
guess you mean the visual mate-
rial the slides . . ." 

Ferrua: "The visual material, 
the slides, urn, well ah, tender and 
sensual colors and shades I would 
say." 

Counsel for Agency: "And you 
liked that painting — that example 
of painting of that visual material?" 

Ferrua: "Yes, I did. That's why 
I placed him (sic) second in rank." 

In the final analysis, Professor Fer-
rua rated Barnes ahead of Hart for 
these reasons: 

"Yes, I think that the only differ-
ence was that Ms. - ah, Mrs. Art's 
(sic) paintings were donated cer-
tain monochromatic and mono-
morphilogoc . . ., quality and in 
Barnes' there was more research, 
more exploration in several 
directions." 

Professor Ferrua rated Hart's art 
work ahead of On's for these reasons: 

"Urn, probably, urn, the same urn, 
restriction I had ah, in regard to 
Mrs. Hart ah, it was all repetitive 
ah, but ah, repetitive forms and 
shapes and no variety and, but in 

addition no, no colors. Also, in 
Mrs. Harts there were very . . 
very good mastering of color and 
tender quality of colors, but didn't 
exist in Orr's." 

27) Professor Chrisman did not re-
member preparing a written rank list of 
candidates but he did discuss his 
thoughts concerning the merits of the 
individual candidates with other mem-
bers of the Committee. I find that Pro-
fessor Chrisman, although his 
testimony is replete with references to 
visual materials of the candidates that 
he did or did not like, did not, in the final 
analysis, base his evaluation of the 
candidates upon the quality of their 
work or personal likes or dislikes or the 
type of visual material that they had 
submitted. I make this finding based 
upon his assertion in his October 17, 
1972, letter that 

'We decided that our decision 
should not be based upon the fol- 
lowing: . 	the type of painting the 
candidate produced (this is a sub-
jective judgment, one which I per-
sonally did not let affect my own 
decisions, because I am not quali-
fied to be an art critic); . ." 

This finding is also based upon his tes-
timony at the hearing: 

Counsel for Respondent: 
"Okay. Is there any discussion 
about aspects of the individuals' 
paintings which should or should 
not be considered? 

Professor Chrisman: "Urn, we 
discussed the type of painting 
wouldn't be a factor. That um, ah, 
there were a number of different 
styles that somebody could paint 
in. Ah, for example, the difference  

between Dianne Hart's and Wilson 
On's paintings; considerably differ-
ent. One was very realistic and 
the other more of a surrealistic — if 
I'm not misusing the term — uh, 
surrealistic nature — and we felt 
that — especially in my own feel-
ings that should not be a consid-
eration since we were interested in 
somebody who could teach paint-
ing and their own expression, ah, 
could be whatever it was." 

I also find that Professor Chrisman 
viewed Hart as a "capable painter" and 
that there was agreement as to her 
competence among the Committee. 

I do find that Professor Chrisman 
eliminated Hart from any further per-
sonal consideration in regard to an in-
terview, despite her "very strong 
record," based completely upon an in-
ference he had drawn from a brief dia-
logue with Professor Shores: 

"I inferred from the reaction to Di-
anne Homberg (sic) from Ken 
Shores and Barrie Hinshaw that 
she did not generate a sense of 
this desirable (as far as we were 
concerned) enthusiasm. My im-
pression of her as conveyed by 
the two members of the Commit-
tee who had met her was that she 
was competent as a painter and 
as a teacher (this was explicitly 
stated) but that she wasn't the type 
of person that could create the en-
thusiastic pursuit of art in the col-
lege . . ." 

Professor Chrisman elaborated on 
the circumstances of the drawing of 
this inference at the contested case: 

Counsel for Agency: 'Would 
you tell the presiding officer what 
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words or actions or conduct on the 
part of Professor Shores or Pro-
fessor Hinshaw gave ah, might 
have ah, formed the basis for this 
inference that you drew?" 

Professor Chrisman: "Yes, I re-
member Ken Shores at one time 
saying ah, oh, yes, Dianne Kom-
berg — I thought it was Homberg 
urn — once taught summer school 
at Lewis and Clark. Something to 
that effect." 

Counsel for Agency: "And that 
single bit of information transmitted 
to you gave rise to the inference 
referred to in the sentence that I 
read to you. 	Is that your 
testimony?" 

Professor Chrisman: "Yes, sir." 

Counsel for Respondent: "Do 
you have any feeling as to why 
you inferred something negative 
from what he said [?]." 

Professor Chrisman: "Yes, I 
thought . . this is all a misunder-
standing. I thought he is conveying 
what was probably just a neutral 
comment — now that I think about 
it. Neutrally saying 'oh, she used 
to or she taught one summer in 
the summer school.' I thought that 
he was aware of how she was 
doing and I thought — the reason I 
took a negative position on that is 
because I thought, assuming that 
he knew that ah, what kind of 
teacher she was — that if she had 
been a very strong candidate for 
teaching at Lewis and Clark, he 
would have conveyed a much 
stronger, positive evaluation. So 
that lack of a position, I took, just 

because it was neutral, I took 
negatively." 

28) I find that Professor Shores did 
comment to Professor Chrisman re-
garding Harts summer employment by 
the college and that the comment was 
calculated by Professor Shores to cre-
ate a negative impression in Professor 
Chrisman's mind regarding Harts per-
formance in the summer program and 
a resultant negative impression regard-
ing her candidacy. I find that Shores 
calculatedly conveyed this impression 
to Chrisman because he wished to di-
minish the stature of Harts candidacy 
in Chrisman's mind and that Shores 
acted in this fashion because of Hart's 
female sex. 

29) The Search Committee inter-
viewed Ken Paul first. Search Com-
mittee reactions to Professor Paul 
were mixed although according to Pro-
fessor Shores his initial favorable im-
pression was validated and following 
an interview with Dean Brown and a 
subsequent meeting of Dean Brown 
and Professor Shores, this candidate 
was eliminated because he lacked an 
MFA degree. I find this elimination of 
Professor Paul by Dean Brown had 
three effects, which were: 

(a) The Search Committee was 
now explicitly aware that an MFA de-
gree was a prerequisite. 

(b) Since the elimination of Paul 
operated as an elimination of 
Professor Pawula, the Committee was 
left with only three remaining candi-
dates, Orr, Barnes and Hart, at least 
as to candidates who had been ranked 
for interview.' 

(c) It placed the Search Committee 
on notice that Dean Brown was pre-
pared to participate in and oversee the 
selection process. 

30) I make the following findings in 
relationship to the comparative candi-
dacies of Hart, Orr and Barnes as they 
stood prior to the first interview: 

(a)flegree - all three had recently 
acquired Master of Fine Arts degrees 
from large universities — Hart from Indi-
ana; Orr from Stanford; and Barnes 
from Yale. 

(b) Academic Transcripts - Hart 
was the only candidate to provide a re-
cord of her grades. I find that by any 
standard, her graduate record at Indi-
ana of eight "A"s and two "B+"s, can 
be described as "brilliant." The Search 
Committee, of course, at this stage 
had no idea of the grades Orr and Bar-
nes had received in graduate school. 
Additionally, Harts list of graduate 
courses is the most complete and de-
scriptive of the three and described 
academic preparation most favorable 
to a candidacy. 

(C) Teaching Experience - In 
measuring Hart (by means of [Exhib-
its]) against the Exhibit relating to Bar-
nes' candidacy and against the Exhibit 
relating to the candidacy of Wilson Orr, 

I find Harts teaching experience to 
have been the most complete, com-
prehensive and responsible. In mak-
ing this finding, I am mindful of the fact 
that some of Harts teaching experi-
ence was gained at the College, al-
though I believe this finding to be 
supportable even without this particular 
element of evidence. For example, if 
Harts teaching experience is com-
pared to Barnes, this is the result: 

Hart Experience: 1968 - taught 
classes in life drawing and painting in 
Richland, Washington; 1968-69 
Teaching Associate at Indiana in De-
sign course; Summer 1969 Instructor 
at Lewis & Clark teaching Design, 
Painting & Life Drawing; 1969-70 As-
sociate Instructor at Indiana U. teach-
ing Drawing and 3-D Design. 

Barnes Experience: 1971-72 Assis-
tant Instructor in Drawing Courses at 
Yale. 

Hart Responsibility: Met students 
independently in each instance. Com-
plete responsibility for conduct of class. 
Had sole responsibility for award of 
grades in each instance. 

Barnes Responsibility: 	Did not 
have sole responsibility for conduct of 
class. Did not have sole responsibility 
for award of grades. 

accorded the candidacies of Orr and Barnes for a variety of reasons: 
(a) Mr. Coghill's application arrived too late; 
(b) Mr. Wright's experience was too extensive for the entry level position 

contemplated and his Master of Science degree was clearly inappropriate; 
(c) Mr. Morris did not submit visual material and none was requested by 

the Committee; 
(d) Mr. Nuzum failed to provide letters of recommendation, a transcript 

or a sufficiency of visual material. 
According to Professor Ferrua: 
"All I can say is that, from that number we came down to four or five can-
didates. Eliminating the others for some reason, lack of MFA, lack of il- 
lustration . 	." 
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(d) Letters of Recommendation - I 
am unable to find a superiority as be-
tween the letters of recommendation of 
Hart or Orr, but this is not the case 
when those of Hart and Barnes are 
compared. First of all, the College re-
quested three letters from candidates 
and Barnes supplied only two. The 
missing letter was to have originated 
with one Lester Johnson, head of the 
Department of Painting at Yale, and 
was "withdrawn" by that individual. 
find that this set of circumstances 
should have, absent discrimination 
against her based upon her sex, pro-
vided Hart with an advantage over 
Barnes at this stage in this particular 
area. Additionally and fortuitously, the 
same Professor, William Bailey, who 
had taught at both Yale and Indiana, 
wrote a letter of recommendation for 
Hart and a letter of recommendation 
for Barnes. Contrasting the two letters, 
I find that the one in reference to Hart 
is clearly more laudatory than the one 
in reference to Barnes and I believe 
that anyone, carefully comparing the 
two, would reach the same conclusion. 
By way of summary, I find that the let-
ters of recommendation of Hart and 
On-  are equal and that Harts letters 
were clearly superior to Barnes'. 

(e) Exhibition Record - Professor 
Shores testified as to his familiarity with 
and the prestige he accorded various 
exhibitions in which Hart had partici-
pated. Professor Shores could not 
evaluate the prestige accorded exhibi-
tions at the University of East Anglia or 
the Norwich School of Art or Norwich 
City College at which places Barnes 
had exhibited. Shores nevertheless 
testified that Hart's exhibition record 
was a personal consideration in rating  

her last. I disbelieve this testimony and 
specifically find that but for the sexual 
consideration which I find he enter-
tained in reference to her candidacy 
that this would have been a favorable 
factor as to her in any comparison he 
made with the male candidates, par-
ticularly Barnes. An example of 
Shores' bias in this area is supplied by 
the fact that when Hart was 16 years 
old she exhibited a print in the North-
west Printmakers Henry Gallery Show. 
Shores was questioned as follows: 

Counsel for Agency: 'Well, 
would it have been impressive for 
a high school girl to have had an 
exhibit hung?" 

Shores: "Indeed it would, yes." 

(f) Other Data in Files - I find that 
but for the sexual considerations enter-
tained by Professor Shores that elimi-
nated Hart from further or serious 
consideration of her application, con-
taining as it did recordation of her 
graduate record, her scholarships, her 
extracurricular activities, her foreign 
travel and her academic honors would 
have been extremely favorable consid-
erations in any truly objective compari-
son entertained between herself and 
Barnes and On-. 

(g) Quality of Visual Material Sub-
mitted - This comparison can only be 
made with reference to the four Search 
Committee members: 

(1) Professor Ferrua - This 
Committee member utilized this sub-
jective standard in his comparison of 
the candidates. He rated Hart ahead 
of Off and behind Barnes and this rat-
ing, in part at least, reflected this sub-
jective criterion. 

(2) Professor Chrisman - I have 
already found that this Committee 
member based his elimination of Hart 
exclusively upon an inference he drew 
from a dialogue with Professor Shores 
and that he did not base his evaluation 
of the candidates upon the quality or 
type of visual material they submitted. 
However, he did view Hart as a "com-
petent painter' and we can infer from 
[an exhibit] that the Committee agreed 
as to her competence. He also viewed 
Wilson On's visual material "as some-
what limited." 

(3) Professor Hinshaw - This 
Committee member's recollection was 
too limited in regard to this particular 
aspect of the selection process to pro-
vide any material for analysis on this 
subject. 

(4) Professor Shores - The 
Chrisman letter includes an explicit as-
sertion that another committee mem-
ber stated that Hart was "competent' 
as a painter. Since my analysis of Pro-
fessor Ferrua's testimony convinces 
me that a categorical statement as to 
competence of a painter would not 
have emanated from him, I draw the 
inference that this statement stemmed 
from Professor Shores and that the 
statement was not debated or dis-
cussed. Although I have found that the 
evaluation of the visual material was 
not a "paramount" consideration either 
for Professor Shores individually or for 
the Committee as a whole, I do find 
that it was a partial factor in any 
evaluation engaged in by Professor 
Shores. I recognize as well that, ab-
sent considerations based upon the 
sex of one of the candidates, it is en-
tirely permissible to rate a "competent' 
painter fifth among five "competent'  

painters. My finding that impermissible 
consideration based on sex influences 
Shores' evaluation and treatment of 
Hart's candidacy is supported by other 
findings in this document, but it is also 
supported by the following factor. 
Shores placed a value upon diversifi-
cation as exemplified by the material 
produced by other candidates. Yet 
On's visual material could hardly be 
categorized as diversified. According 
to Professor Chrisman: 

"His painting, ah, his paintings 
were all of a radio tower in ah, Palo 
Alto, or someplace down near 
Stanford. And ah, they were basi-
cally — each painting was basically 
a different perspective of this 
same, same tower. I remember it 
was very ah, I would describe it as 
very technological. The colors 
were metallic. Ah, the ah, type of 
painting would be very, very realis-
tic. He was able to ah, almost in a 
sense of photographing, the ah, 
ah, radio tower. He portrayed this 
in his, his paints. * * *" 

"Urn, 	remember asking him 
whether he had planned to move 
on from ah, his radio tower paint-
ings; whether he would actually try 
something new and he said 'why 
should I ?"' 

31) After Professor Paul's and Pro-
lessor Pawula's elimination, Wilson Off 
was invited to interview with the 
Search Committee. This interview 
took place despite the fact that On-  had 
been ranked behind Barnes on all 
three rank lists, and presumably would 
have been ranked behind Barnes by 
Professor Chrisman, (if this gentleman 
ever ranked the candidates) and be-
hind Hart on one rank list. 
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The circumstances leading up to 
the interview are as follows: Orr was 
resident at the time of his application in 
Palo Alto, California, and lived in the vi-
cinity of Stanford University, from 
which institution he was to receive an 
MFA in June of 1972. Dean Brown 
was a Stanford graduate. Dean Brown 
planned a vacation trip for late May or 
early June which was to include a 
stopover in the Stanford vicinity. Prior 
to Dean Brown's departure, he and 
Professor Shores discussed the exis-
tence of Orr's candidacy and it was de-
cided that Brown would visit Orr and 
determine if Orr was "still interested in 
the position." Before Brown left, he ac-
quainted himself with Orr's application 
materials which had been provided to 
the College thus far. Brown was fa-
vorably impressed by his review of 
these materials. 

Dean Brown met with Orr on the 
Stanford campus. They talked for a 
period of from 3% to 4 hours. Dean 
Brown formed a favorable impression 
of and a liking for Orr. Dean Brown 
looked at approximately half a dozen 
original paintings which had been exe-
cuted by Orr. Dean Brown found the 
work "interesting." During the course 
of the meeting, Orr expressed doubts 
to Brown as to whether he ought to 
work full-time strictly as an artist or pur-
sue a career as a teacher. Brown ap-
preciated this candor and did not 
interpret On's dilemma as problematic 
to his candidacy. Brown's overall im-
pression of On-  was to the effect that 

"My impression of him was that he 
was ah, intelligent, ah, that he was 
ah, articulate. That he was ... had 
a good sense of humor. That he 
was ah, I think I would say more  

relaxed kind of person. That he 
would ah-um, he was confident 
about his work. Ah, he listened 
well; he seemed to me, he listened 
well." 

Dean Brown contacted Professor 
Shores after his meeting with Om He 
articulated On's vocational dilemma. 
Brown indicated that he liked Orr. He 
recommended that the Search Com-
mittee interview On. 

32) Professor Shores testified that:  
the interview with Orr took place as a 
result of a "shuffling" of positions prior 
to the Paul interview, and that the new 
"shuffled" order was: (a) Paul; (b) Orr; 
(c) Barnes; (d) Pawula; (e) Hart. 

I do not believe this testimony and I do 
not find in accord with it. My reasons 
for disbelief are set out in the opinion 
portion of this document and addition-
ally include these factors: 

(a) This item of testimony is uncor-
roborated by any .other Search Com-
mittee member, 

(b) It places too great a strain on 
my credulity to believe that On-  would 
have switched places with Pawula in 
the minds of the Art Department mem-
bers after their initial ranking. The re-
cord contains no remotely credible 
explanation for reducing Pawula from 
second to fourth and elevating On 
from fourth position to second. After 
all, until the interview, Orr had no real 
champion (with the possible exception 
of Dean Brown who was not a mem-
ber of the Search Committee, and this 
sponsorship came about after the Paul 
interview) - that is to say, that there is 
nothing in Professor Chrisman's testi-
mony to suggest that Chrisman would 
have preferred On-  to Barnes or Hart. 

(c) It is impossible for me to recon-
cile Professor Shores' emphasis on di-
versity with the visual material the 
record reflects was submitted by On-. 

I find instead that given the fortui-
tous circumstances of Dean Brown's 
proposed trip to Stanford and Dean 
Brown's favorable reaction to On' that 
the Committee conducted the On-  in-
terview as a matter of expediency and 
by way of accommodation to their su-
perior, Dean Brown, whose recent re-
jection of Professor Paul might well 
have been interpreted by the Search 
Committee as an indication of disen-
chantment with their methods, proce-
dures and efficiency. 

33) The Wilson On-  interview by 
the Search Committee resulted in an 
offer of the position to him. The reac-
tion of the Search Committee mem-
bers was as follows: 

(a) Professor Shores - Was favora-
.bly impressed. 

(b) Professor Ferrua - "Failed to be 
convinced or impressed." 

(c) Professor Chrisman - His reac-
tion to On-  was mixed: 

Counsel for Respondent: "All 
right. What do you recall about 
that interview?" 

Professor Chrisman: "Urn, he 
was very ah, soft spoken person. 
He ah, seemed very capable of 
what he was doing, very . . . he 
seemed to be competent - that he 
would be a competent teacher. 
Urn, I remember asking him 
whether he had planned to move 
on from ah, his radio tower paint-
ings, whether he would actually try 
something new and he said 'why 
should I?"' 

Counsel for Respondent: "Did 
that affect your judgment about 
him?" 

Professor Chrisman: "It did to a 
certain extent." 

Counsel for Respondent 
"Negatively?" 

Professor Chrisman: 'Well in a 
sense, in a slight way, I thought 
well, I can be flexible if given time." 

(d) Professor Hinshaw - He re-
membered nothing. 

Mr. Orr was offered the position and 
resolved his vocational dilemma by re-
jecting it. 

34) Ray Barnes was next inter-
viewed for the position. He was of-
fered the position and accepted it. The 
record, more in the case of Barnes 
than that of Orr, illustrates the extreme 
importance of the interview in the 
evaluation of a candidate and the im-
portance, as far as an evaluation goes, 
of personal human contact between a 
candidate and the members of the 
Search Committee. 

Professor Shores met Barnes at 
the airport. He was initially provided 
with a guest room at the College, but 
spent the remainder of the visit, that is, 
three or four days, as a guest at Pro-
fessor Shores' home. On the second 
day of the visit, he was interviewed by 
the Search Committee. The meeting 
lasted two or three hours. What took 
place at the interview can best be de-
scribed in Barnes' words: 

"Okay. Urn, the members of the 
Search Committee asked ah, a va-
riety of questions urn, about my 
educational background. 	Urn, 
about my work. Um, things I was 
interested in. Urn, very sort of — 
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they were making an inquiry about 
me — whole aspects of me as a 
person in my education. * 

"Well, when I said, they asked 
me about my education. That, that 
took quite a lot of time, you know, 
my experiences and courses and 
ah, that I'd taken at the three col-
leges I had attended. Urn, that 
was quite a heavy part of the um, 
inquiry they made. The search, 
Ah, interests, urn, attitudes about 
teaching. Urn, things that I would 
like to do if I had got the job, you 
know, projects. Urn, the way I 
would have handled classes, so 
forth." 

According to Professor Hinshaw: 

'We had more time with him 
and I remember particularly that 
Ken Shores and I meant (sic) with 
him at dinner and at Ken's house. 
I remember having with him ah, 
and with Ken Shores several 
hours. * * * 

"I was impressed with him at 
that time on the basis — in the way 
I mentioned I thought was impor-
tant. Ah, he seemed to have ah, 
extraordinary amount of eager-
ness, enthusiasm, ah, diversity of 
ah, interests in regard to his own 
work and in regard to his desire to 
create a career for himself and to 
begin it with us. This seemed to 
me extraordinarily evident and 
vivid and I think that influenced me 
quite a bit in my disposition toward 
him." 

According to Professor Chrisman: 

"Urn, when he came, he immedi-
ately struck me as being very en-
thusiastic about what, what he was 

doing. My impression of his — the 
variety had did — had done and 
urn, sort of the liveliness of those 
paintings ah, was substantiated by 
meeting him. He was, was inter-
ested in all kinds of ah, all kinds of 
things. Ah, my impression was im-
mediately positive — very positive. 
He urn, ah, we had both gone to 
Yale, so we discussed ah, ah, dis-
cussed things about New Haven 
and about the University and mu-
tual friends and ah, we talked a lot 
about ah, well 1 can only remem-
ber vaguely, that we talked a lot 
about art and music and ah, I don't 
remember anything else." 

According to Professor Ferrua: 

Counsel for Agency: "Okay. 
Now, how did you feel about him 
after the interview?" 

Professor Ferrua: "I felt that my 
first impression was . . . corrobo-
rated by the experience of talking 
to him and his juvenile enthusi-
asm. His ah, broad interest in 
other fields of painting and I 
thought he would be a very com-
municative personality to have on 
campus. * * *" 

Counsel for Agency: "After, af-
ter the interview, were you less im-
pressed, equally impressed, as 
impressed or more impressed?' 

Professor Ferrua: "I thought he 
was some kind of confirmation. 
Urn, maybe an improvement on, 
one my previous good impression. 
But my impression was that cer-
tainly he made a very good im-
pression on everybody else on the 
Committee. Um, yes." 

Counsel for Agency: "Did the 
interview add additional informa-
tion to the information you already 
had about . . . Professor Barnes? 

Professor Ferrua: 'Yes, be-
cause we were . . given the pos-
sibility of asking all kinds of 
questions and I remember that 
each one of us took advantage of 
exploring his culture, his back-
ground and those things that were 
not clear in his . . . dossier or tran-
script; that were told us orally. * * 
Add to that, you know, a very 
warm personality - young, 
energetic, dynamic, very eclectical 
culture you know, besides his field 
was interested . . besides his field 
was interested in cinema, in poetry 
and many other things and that 
added . ..." 

I find that once the Search Committee 
approved Barnes' candidacy that his 
appointment was virtually assured and 
that any interviews, subsequent to the 
successful interview with the Search 
Committee, with other administrators 
of the College amounted to nothing but 
pro-forma approval of the Search 
Committee selection. 

35) Hart was never interviewed for 
the position though in a geographic 
sense she was more accessible to the 
Committee than any other candidate, 
since she was a resident of Portland, 
Oregon, the city in which the College is 
located. 

36) On June 27, 1972, Professor 
Shores discussed the position by tele-
phone with Hart and indicated that she 
was still under consideration. On June 
28, 1972, Hart heard from Shores that 
the position had been offered to and 
accepted by Barnes. The contract for-
malizing the hiring of Barnes was 
drafted June 28, 1972, and executed 
by Barnes on June 29, 1972. I find 
that Shores' indication to Hart that she 
was still under consideration on June 
27, 1972, was false and that by that 
time the College had become fixed in 
its intentions to engage Barnes for the 
position. I find further that no official of 
the College engaged in the selection 
process seriously considered it to be a 
possibility that Bames would decline 
the position if it were offered. 

37) I find that shortly following the 
successful interview of Barnes, at a 
time when Shores had no expectation 
that Barnes would not accept the Col-
lege's offer of employment, Shores 
proposed to Dean Brown that Hart be 
granted an interview. This proposal 
was rejected by Dean Brown. I find 
that Shores made this proposal with 
the specific intention to effect a deceit-
ful appearance that the selection proc-
ess was being carried on in a fair and 
evenhanded manner, free from consid-
erations of the sex of any candidate, 
and to deny to Hart or to anyone else 
who might later scrutinize the process, 
the ability to draw the inference that 
Hart's female sex was the reason for 
her rejection.3  

3 	Counsel for Agency: "Well, could you tell me more precisely what he 
(Shores) said if you can? What did he say?" 

Dean Brown: "Okay, I call, the call was about what happened in connec-
tion with the candidate; candidate Ray Barnes visit. The question was, was, 
did the visit, ah, from the point of view of the College, was the visit affirmative, 
so that he was going to be offered the position? The answer was yes. The 
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I find that the sex of Hart was the 
motivation for this rejected proposal as 
well as the motivation for Shores' treat-
ment of other aspects of her 
candidacy. 

38) Hart asked for and was given 
an appointment with President How-
ard, President of the College, which 
took place in President Howard's office 
on July 6, 1972. The others in atten-
dance at the meeting were Arleigh 
Dodson, who was acting in Dean 
Brown's stead during his vacation, and 
Professor Shores. Hart read a pre-
pared statement. A dialogue followed 
between Hart and President Howard in 
the course of which President Howard 
remarked that if Hart were to file a 
complaint (she referred to the possibil-
ity of filing such a claim with the Bureau 
of Labor in the course of reading [her  

statement]), that she would not be con-
sidered for any future openings in the 
Art Department. 

39) On November 8, 1973, Hart 
sent Professor Shores a letter reapply-
ing for any positions which might be-
come open in the Art Department. I 
find that several openings for which 
she was qualified did become open 
between the time the letter was trans-
mitted and the date of the hearing in 
this matter. 	I find that Professor 
Shores had appointing authority in re-
gard to these positions and that he 
failed to consider Hart for these posi-
tions. I find that he failed to consider 
Hart for these positions by way of re-
taliation against her for filing a com-
plaint with the Oregon Bureau of Labor 
and for opposing the Respondents 
sexually discriminatory conduct 

40) The record contains exhibits 
and testimony stemming from the Re-
spondent indicating that rigid Search 
Committee procedures were in exis-
tence in May and June of 1972 and 
that these procedures were communi-
cated to this particular Search Commit-
tee and that this particular Search 
Committee followed these procedures. 
The procedures referred to are set out 
in Ian exhibit]: 

"Our procedures do not envision 
that all ranked candidates will be 
asked to visit. Candidates are 
ranked in order. Following a visit, 
another candidate is invited only if 
there is doubt in the Committee's 
mind about the advisability of mak-
ing an offer . ." 

I specifically find that in May and June 
of 1972 that there were no written 
Search Committee procedures. I fur-
ther find that what Search Committee 
procedures were in effect in that period 
were in the developmental stage. 

I specifically do not find that any 
procedures which could be character-
ized as rigid or definite were communi-
cated to Professor Shores or that he in 
turn communicated such procedures 
to the Search Committee. 

I find that from the time of his hiring 
through the end of the summer ses-
sion in the academic year 1976-77, 
Barnes received the sum of 
$69,056.46 in wages from the College. 
I find that during that period Hart re-
ceived the sum of $26,768.47 in in-
come representing wages from various 
employers. The receipt of this income 
and the differential between the two in-
comes can be illustrated in this fashion: 

Barnes 	Hart 	Differential 

1972 $3,466.68 $1,047,68 $2,419.00 
1973 $12,331.59 $288.88 $12,042.71 
1974 $12,016.62 $7,240.88 $4,775.74 

1975 $14,904.93 $12,581.76 $2,323.17 

1976 $14,896.64 $5,609.27 $9,287.37 

1977 $11.440.00 $0.00 $11.440.00 

$69,056.46 $26,768.47 $42,287.99 

42) I find that during the period 
from July of 1972 through the end of 
1976 Hart was either employed and re-
ceiving income or was actively seeking 
work. I find that she was not actively 
seeking employment during the period 
January 1, 1977, to August 31, 1977, 
and that during this period of time Bar-
nes earned $11,440. 

43) I find that Barnes during the 
period beginning in September of 1972 
and continuing through the end of 
1976 received fringe benefits of a 
value of $3,835.98 for which Hart 
would have been eligible and which 
she would have elected to receive. 

44) I find that for the academic 
year 1977-78 Barnes received a con-
tract calling for wages in the amount of 
$14,410 and fringe benefits of a value 
of either $1,275 or $1,379, depending 
upon the health coverage he elected. 

ULTIMATE FINDINGS OF FACT 

1) I find, based upon the above ba-
sic Findings of Fact, that Hart was as 
qualified for an interview by the Search 
Committee as was Orr or Barnes. 

2) I find that Professor Shores and 
Dean Brown dominated the selection 
procedures of the Search Committee, 
Dean Brown's dominance consisted of 

(a) His veto of Paul's candidacy; 

(b) His dictation that Orr be 
interviewed. 

next question I had was: who is the next candidate? Is Dianne in the, in the 
next candidacy, because she knew she had been a candidate. He said, yes. 
And as I recall and I wish to stress that I do not have absolute recall for the ab-
solute, for his exact words. The context of it was a question. In view of the 
fact that Dianne is in Portland -- in view of the fact that Dianne is, ah, the wife 
of a colleague, in view of the fact that she would have been next one. Ah, shall 
we just go ahead and interview her anyway? That's my memory of it and why I 
say concern, I am adding my interpretation of what he was saying. He was 
asking a question." 

Counsel for Agency: "Do you mean, well, did you understand that, ah, 
that the interview would be just a matter of courtesy, but conducted in the con-
text where it was already determined that Barnes was going to be offered the 
job?" 

Dean Brown: "I said, that was precise precisely my question. I said, 
are you saying that there are doubts about whether or not Barnes was going to 
be offered the job or are you saying that everything is affirmative. That the 
Search Committee was affirmative. That Arleigh Dodson was affirmative and 
that the President was affirmative. That was my question Mr. Twist - in, in, in 
response to his. He said, no, I've told you that's completely affirmative. And 
that's the word courtesy and probably my word. I said then, I do not think it 
would be appropriate to interview her; just because, fact I think I suggested 
and Ken immediately agreed that there would be in, in such a ah, activity, there 
would be an element of gesture which would be bordering on ah, discourtesy." 

Counsel for Agency: "Bordering on hypocrisy." 
Dean Brown: "All right, hypocrisy . ." 
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The Committee acknowledged and ac-
quiesced to Dean Brown's dominance 
by preparing themselves to be and by 
ultimately being impressed by Orr (ex-
cept for Professor Ferrua). 

Professor Shores illustrated his 
dominance by: 

(a) Dictating that Paul was to be 
the first candidate interviewed; 

(b) Bringing it about that the job 
was offered to Orr under circum-
stances where the only totally positive 
response to the Orr interview came 
from Shores; 

(c) Effectively eliminating Hart from 
any serious consideration, to wit, an in-
terview by the Committee. 

3) I find that this is the procedure 
the Committee followed: 

(a) They reviewed the applications; 

(b) With the possible exception of 
Professor Chrisman, the individuals on 
the Committee individually ranked the 
applications so as to arrive at an order 
of interview; 

(c) The other members then acqui-
esced to Professor Shores' desire to 
interview Professor Paul first; 

(d) They then abandoned their or-
der of ranking and their individual pref-
erences because of the convenient 
and fortuitous circumstances of Dean 
Brown's visit to Stanford and inter-
viewed Orr, 

(e) They acquiesced to Brown's 
and Shores' obvious liking for Orr and 
offered him the job; 

(f) They then allowed Shores to in-
fluence their decision to next interview 
Barnes, were impressed by him and 
offered him the job. 

4) In terms of the consideration or 
a candidacy, the only meaningful, sig-
nificant consideration took place at the 
Search Committee interview. The de-
nial of an interview to Hart constituted 
a denial of a consideration of her can-
didacy. I further find that given the 
Search Committee's commitment to 
finding a candidate capable of generat-
ing and renewing enthusiasm, that the 
only way the presence of this quality 
could be detected and measured was 
by means of an interview. 

5) Professor Shores' treatment of 
Harts candidacy, for example the 
ranking he gave her, the impression he 
conveyed to Chrisman and his ignoring 
of Ferrua's stated preference, ensured 
that Hart would never be interviewed 
and Professor Shores' treatment of 
Hart's candidacy was motivated by 
Hart's female sex. 

6) Professor Shores failed to con-
sider Hart for openings in the Art De-
partment for which she was qualified 
after June of 1972 because she had 
filed a complaint under ORS 659.010 
to 659.110 and because she had op-
posed the College's sexually discrimi-
natory conduct. 

OPINION 

I have found that Shores' treatment 
of Hart's candidacy was motivated by 
considerations relating to her female 
sex. In reaching this finding, I have 
disbelieved several propositions ad-
vanced by Professor Shores as a wit-
ness in this matter. I will discuss these 
propositions in order: 

1)  That considerably more than  
nine applications were received for the  
position in question. The argument 
that develops from this position is to  

the effect that Hart's ranking was rela-
tively high and that therefore impermis-
sible considerations of Hart's female 
sex must have been absent. 

I have found contrary to this posi-
tion because: 

(a) [The exhibit upon which Finding 
of Fact 19 is based] speaks to the 
contrary; 

(b) Professor Shores himself ex-
pressed some doubt as to the validity 
of this assertion; 

Counsel for Agency: "Is it your 
testimony that 30 or 40 applica-
tions that you and Professor Hin-
shaw looked at were received after 
the job announcement had gone 
forth in May of 19727' 

Professor Shores: 'Well, I'm 
really sorry. I wish I could remem-
ber for everyone's sake. I just 
don't recall whether those were re-
ceived after the fact or whether we 
pulled some from our unsolicited 
files. I'm very sorry, but I just don't 
recall." 

(c) The proposition is uncorrobo-
rated by any other Search Committee 
member. To the extent that it might be 
argued that the proposition is combo-
rated by Professor Chrisman's refer-
ence to "about three or four boxes full 
of applications," I have resolved this 
problem by reference to Professor 
Shores' testimony set out above, and I 
find that applications in excess of nine, 
if they existed, represented general un-
solicited applications not directed at the 
specific opening which concerns us 
here. 

2) That the "paramount" considera-
tion for ranking before the interviews  
was the quality of the visual materials.  

I have found to the contrary because: 

(a) The testimony is uncorrobo-
rated by other Search Committee 
members and in fact is contradicted by 
Professor Chrisman; 

(b) I also tend to disbelieve this as-
sertion as I did the first proposition ad-
vanced because of the uncontradicted 
reliable testimony from Dean Brown to 
the effect that Professor Shores pro-
posed an exercise in deceit. (See foot-
note 3). 

The record and my findings estab-
lish that Hart was qualified, or at least 
as qualified, as On.  and Bames to re-
ceive significant consideration (an in-
terview) by the Search Committee for 
the position in question. On.  and Bar-
nes received such consideration and 
both were offered the position. The 
College has offered an explanation for 
the circumstances surrounding the 
preferred treatment accorded these 
male candidates. I deem this explana-
tion to be completely insufficient to pro-
vide a legitimate explanation for this 
disparate treatment accorded Hart and 
I believe my factual conclusions to the 
effect that sexual considerations were 
involved in Hart's failure to reach the 
interview stage of the selection proc-
ess to be inescapable. 

The Complainant has offered testi-
mony in the area of what she charac-
terizes as "damages suffered . . in her 
professional capacity," accruing to her 
as a result of the Respondents sexu-
ally discriminatory conduct. I do not 
believe these damages to be legally 
cognizable under the provisions of 
ORS chapter 659. Because I do not 
believe that I have the capacity to pro-
vide a dollar remedy for the Complain-
ant as to this specific area of possible 
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damage, I have not made findings as 
to whether or not the Complainant 
was, in fact, damaged in these 
particulars. 

CONCLUSIONS OF LAW 
1) Based upon the Findings of 

Fact and Ultimate Findings of Fact set 
out above, I conclude that the treat-
ment of Hart's candidacy by Professor 
Shores for the position available in 
1972 and for other positions which be-
came available thereafter can properly 
be imputed to the Respondent 

2) Based upon the Findings of 
Fact and Ultimate Findings of Fact set 
out above, I conclude that the treat-
ment accorded Hart and her candidacy 
by the Respondent for the position 
which became available in 1972 con-
stitutes a violation of ORS 
659.030(1)(a). 

3) Based upon the Findings of 
Fact and Ultimate Findings of Fact set 
out above, I conclude that the treat-
ment accorded Hart and her candidacy 
by the Respondent for positions which 
became available after June, 1972, 
constitutes a violation of ORS 
659.030(1)(d). 

4) Based upon the Findings of 
Fact and Ultimate Findings of Fact set 
out above, I conclude that the dam-
ages and remedy referred to in the Or-
der portion of this document are 
appropriately awarded under the provi-
sions of ORS chapter 659 and particu-
larly under the provisions of ORS 
659.060(3) and 659.010(2). 

ORDER 
The Respondent is ordered as 

follows: 

1) To deliver to the Civil Rights Di-
vision of the Oregon Bureau of Labor,  

within 20 days of the date of this Order,•:  
a certified check payable to the order 
of Dianne K. Hart, representing the dif-
ferential between the wages received 
by Ray Barnes from the College and 
the wages received from employment 
by Hart during the period from July 1, 
1972, to December 31, 1976. The ba-
sis for computation of the total amount 
of this certified check shall be as 
follows: 

(a) $ 2,419.00, with simple interest 
at 6% per annum from January 1, 
1973, to the date payment is made. 

(b) $12,042.71, with simple interest 
at 6% per annum from January 1, 
1974, to the date payment is made. 

(c) $ 4,775.74, with simple interest 
at 6% per annum from January 1, 
1975, to the date payment is made. 

(d) $ 2,323.17, with simple interest 
at 6% per annum from January 1, 
1976, to the date payment is made. 

(e) $ 9,287.37, with simple interest 
at 6% per annum from January 1, 
1977, to the date payment is made. 

2) To deliver to the Civil Rights Di-
vision of the Oregon Bureau of Labor, 
within 20 days of the date of this Order, 
a certified check payable to Dianne K. 
Hart, representing the value of the 
fringe benefits for which Hart would 
have been eligible and which she 
would have elected to receive and 
which were actually received by Bar-
nes during the period from July 1, 
1972, through December 31, 1976. 
The basis for computation of the 
amount of this certified check shall be 
as follows: 

(a) $622.00, with simple interest at 
6% per annum from Sept. 1, 1973. 

(b) $895.00, with simple interest at 
6% per annum from Sept. 1, 1974. 

(c) $969.00, with simple interest at 
6% per annum from Sept. 1, 1975. 

(d) $993.00, with simple interest at 
6% per annum from Sept. 1, 1976. 

(e) $356.98, with simple interest at 
6% per annum from Dec. 1, 1976. 

3) To offer, in writing, tenure-track 
employment to Dianne K. Hart as an 
Assistant Professor of Art, such em-
ployment to commence with the aca-
demic year 1979-80 or at any time 
thereafter, and to involve the teaching 
of painting, drawing and design to the 
College's students on a full time basis. 
The employment is to be compensated 
at the rate the College pays Assistant 
Professors with four consecutive years 
of service at Lewis and Clark, who are 
employed on a full time basis. If such 
employment is not offered for the aca-
demic year commencing September, 
1979, then the years of consecutive 
service for purposes of computing the 
compensation, which must neverthe-
less be paid to Hart, shall commence 
to accumulate over and above four, 
commencing in September 1979. 
Such an offer of employment need not 
be made with tenure status but at the 
time Hart commences such employ-
ment, she shall be considered to have 
accumulated four years toward attain-
ment of tenure. An offer of such em-
ployment to Hart shall include a 
provision to the effect that she shall 
have 45 days from the time of her re-
ceipt of the offer to accept or reject it. If 
Hart ignores such an offer until 45 days 
have passed or rejects it within 45 
days of its tender, then the College 
shall have no further obligation to Hart 
stemming from this Order. 

Should the College fail to offer such 
employment to Hart, then commencing 
September 1, 1979, and continuing un-
til such time as Hart is actually em-
ployed or fails to accept or reject such 
an offer within the time limits set out 
above, College shall compensate Hart 
at the rate it compensates other Assis-
tant Professors with at least four years 
of consecutive service with College, 
such compensation to include all fringe 
benefits. 

Additionally, without regard as to 
whether College offers Hart employ-
ment commencing September 1979, 
as of September 1, 1979, College shall 
vest Hart in College's current pension 
plan in such a manner as if she had 
been employed by College during the 
period from July 1, 1972, to December 
31, 1976, at the rate of compensation 
paid to Ray Barnes during the period 
from July 1, 1972, to December 31, 
1976. 

In the Matter of 

TERMINAL ICE AND COLD 

STORAGE COMPANY, INC., 
an Oregon Corporation, Respondent 

Case Number 04-77 

Final Order of the Commissioner 

Bill Stevenson 

Issued December 26, 1978. 

SYNOPSIS 

Where the supervisory and clerical 
duties of Complainant and her male 
comparator were similar in the skill, 
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effort and responsibility required, the 
Commissioner found that Respondent 
employer committed an unlawful em-
ployment practice in paying Complain-
ant less due to her sex, and was guilty 
of unlawful retaliation in discharging 
Complainant when she asked for a 
raise. The Commissioner awarded the 
Complainant $10,474.83 in lost wages, 
including the difference in her pay plus 
the net loss from the date of her dis-
charge until she found alternate em-
ployment; awarded her $1,000 for 
mental distress over the unexpected 
and unjustified discharge; awarded her 
pension benefits based on her in-
tended service; ordered Respondent to 
put a copy of the Final Order in her 
personnel record; and ordered Re-
spondent to assure that employees re-
ceive pay and opportunity to compete 
for positions without regard to sex. 
ORS 659.010(2); 659.030(1)(a) and 
(d); 659.050(1); 659.060(1) and (3). 

The above entitled matter having 
come on regularly for hearing before 
Dale A. Price, designated as Presiding 
Officer by the Commissioner of the 
Oregon Bureau of Labor; the hearing 
having been convened at 9:30 a.m. on 
April 10, 1978, in Conference Room 
"D" of the Labor and Industries Build-
ing, Salem, Oregon, and continuing 
through April 12, 1978; the Complain-
ant having been present, the Agency 
having been represented by Thomas 
E. Twist, Assistant Attorney General, 
and the Respondent having been rep-
resented by Paul Ferder, Attorney at 
Law. 

Being fully advised in the premises, 
the Commissioner of Labor, Bill Ste-
venson, does hereby make the  

following: Findings of Fact, Conclu-
sions of Law and Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) The Respondent, Terminal Ice 
and Cold Storage Company, Inc., was 
and is an Oregon corporation author-
ized to do business in Oregon and is 
an employer subject to the provisions 
of ORS 659.010 through 659.110. 

2) On or about August 22, 1974, 
the Complainant, Virginia M. Ice filed a 
verified complaint with the Civil Rights 
Division of the Oregon Bureau of Labor 
alleging that the Respondent had un-
lawfully discriminated against her in 
connection with her employment be-
cause of her sex. 

3) Following the filing of the verified 
complaint by Virginia M. Loe, the Civil 
Rights Division investigated the allega-
tions in the complaint and determined 
that substantial evidence existed to 
support the Complainants allegation 
that she had been discriminated 
against, in her employment, by the Re-
spondent because of her sex. 

4) Thereafter, the Civil Rights Divi-
sion attempted to reach an informal 
resolution of the complaint through 
conference, negotiation and concilia-
tion, but was unsuccessful in these 
efforts. 

FINDINGS OF FACT — THE MERITS 

1) Complainant is a female person. 

2) Respondent owns and operates 
several cold storage warehouses spe-
cializing in the shipping, receiving and 
storage of frozen foods. Respondent's 
warehouses operate on two types of 
programs called distribution and pro- 
duction warehousing. 	Production 
warehousing involves receipt of foods 

in bulk from major suppliers and agri-
cultural growing areas and the ship-
ping of these foods for sale. 
Distribution warehousing involves re-
ceipt of many small lots of foods from 
suppliers and shipping of all the foods 
found in grocery store frozen food 
cabinets. Each plant operated by Re-
spondent consists of a warehouse and 
a separate office where telephones are 
located and documents incident to 
shipping, receiving and storage of 
foods are prepared. 

3) Complainant was hired by Re-
spondent on February 14, 1966, as a 
shipping clerk in Respondents Salem 
plant. As shipping clerk, Complainant 
handled the documentation related to 
the movement, by railroad, truck and 
container, out of the warehouse #12. 

4) Complainants initial supervisor 
was Mildred Megquire, who did super-
vise the office personnel in Respon-
dents Salem Plant #12 until her 
retirement in July of 1969. 

5) Upon the retirement of Ms. 
Megquire, Complainant assumed the 
duties of supervision of office person-
nel at the request of Harold Robertson, 
who was then plant manager at Re-
spondents Salem Plant #12. 

6) From July 1969 until early in 
1972, Complainant did train and super-
vise office personnel in the perform-
ance of clerical functions incident to 
shipping and receiving. Complainant 
was responsible for preparation of nec-
essary paperwork incident to shipping, 
receiving and reporting functions for 
Salem Plant #12 including, but not lim-
ited to, the taking of orders and prepa-
ration of bills of lading. 

7) During the period July 1969 -
early 1972, respondent did employ 
several males in office supervisory po-
sitions in Respondents other plants. 
These males were paid more than 
Complainant in Salem. It is noted that 
the job descriptions and resultant du-
ties of these comparators do vary sig-
nificantly within each plant. Some 
male comparators did at times act as 
warehouse managers in the absence 
of the regular managers. 

8) Early in 1972, prior to the crea-
tion and filling of the position. of NOR-
PAC Coordinator, Complainant 
became aware of Respondent's inten-
tion to add a major distribution ware-
housing program, to be called 
NORPAC, which would become an 
additional function of the Salem Ware-
house #12, where she was employed 
by Respondent. The NORPAC Pro-
gram was to be headed by a program 
coordinator whose duties would be 
similar to those performed by 
Complainant 

9) Complainant was interested in 
competing for the position of NORPAC 
coordinator and she did apply for the 
position by expressing her interest to 
Harold Robertson, who was then the 
Plant Manager of Salem Plant #12. 
Mr. Robertson expressed reservations 
to Complainant about the ability of 
Complainant, or any woman, to func-
tion effectively in the cold temperatures 
of the warehouse or to deal effectively 
with the potentially boisterous and vul-
gar "over-the-road" truck drivers who 
would participate in the planned NOR-
PAC distribution program. Mr. Robert-
son did convey Complainants interest 
in the position to Mr. Dayton in Re-
spondents general offices in Portland. 



154 
	

Cite as 1 BOLT 151 (1978). 	
In the Matter of TERMINAL ICE AND COLD STORAGE CO., INC. 155 

10) Respondent hired a male, Pat-
rick Gaffrey, as NORPAC Coordinator 
in March of 1972, to begin work on or 
about April 1, 1972. 

11) On April 1, 1972, Patrick Gat-
key assumed the position of NOR PAC 
Coordinator at Respondents Salem 
Warehouse #12. Mr. Gaffrey's func-
tions involved coordination of the pa-
perwork incident to the receiving, 
storing and shipping of small lots of fro-
zen foods handled in the NORPAC 
Distribution Warehousing Program. 
Mr. Gaffrey's duties did not require any 
significant amount of work in the ware-
house, but could be performed almost 
entirely from a desk in the office. 

12) Mr. Gaffrey had three (3) years 
prior experience with Respondent in 
the Respondents general office and in 
other plants where he performed vari-
ous warehouse functions and did con-
tribute to the running of another 
distribution warehousing program simi-
lar to the NORPAC Program. 

13) Complainants experience fo-
cused on production warehouse docu-
mentation, but included experience in 
distribution warehousing. The paper-
work involved in the two types of ware-
housing are very similar so that Com-
plainants skills, although acquired in a 
predominately production warehouse 
context, were in large measure appli-
cable to distribution programs as well. 

14) Complainant did train Pat Gaf-
frey in certain aspects of the documen-
tation process including, but not limited 
to, the preparation of bills of lading. 

15) Both Complainant and Pat 
Gaffrey had supervisory responsibility 
over clerical persons working within 
their respective programs. 

16) Pat Gaffrey did occasionally 
work in the warehouse portion of Plant 
#12 doing stenciling and checking for 
damages to packages. This work was 
neither required nor was it a significant 
portion of his work effort. 

17) In addition to the paperwork 
functions, comparable to the functions 
Pat Gaffrey performed for the NOR-
PAC Program, Complainant did regu-
larly perform the following tasks for 
which Pat Gaffrey had no comparable 
duties: 

(a) Ordered all railroad cars and 
handled the railroad report for the en-
tire plant 

(b) Handled petty cash for the en-
tire office. 

(c) Prepared the safety report for 
the plant 

(d) Arranged container shipping for 
the plant 

18) The regular program, for which 
Complainant handled documentation, 
did move a greater volume of product 
in and out of Plant #12 during the rele-
vant period in 1972 - 1974 than did the 
NOR PAC Program. The NORPAC 
Program, however, did involve the 
handling of numerous small lots of 
product than did the regular program. 
The regular program did not have cer-
tain time saving devices, such as the 
teletype which NORPAC used to facili-
tate receipt of orders. The use of 
gross tonnage or number of line items 
in and out of the plant will not, there-
fore, suffice as a measure of compara-
tive effort required by Complainant and 
Pat Gaffrey in documentation tasks. 

19) Complainant and her staff and 
Pat Gaffrey and his staff occupied 
similar office space in the same  

building. They used similar equipment 
for the performance of their respective 
office jobs with the exception of Mr. 
Gaffrey's use of the teletype for receiv-
ing orders. Use of the teletype gener-
ated less paperwork per order than did 
the alternate systems used by Com-
plainant, who had no access to the 
teletype. 

20) In early August of 1974, Com-
plainant entered the office of Dale 
Keeney who was then the manager of 
Respondents Salem Plant #12. Com-
plainant did protest the increasing 
amount of work assigned to her clerical 
staff and to herself. The increased 
workload was in part attributable to the 
opening of Respondent's new plant at 
Brooks, Oregon, near Salem where a 
new clerical employee, Pat Anderson, 
was assigned to be supervised by 
Complainant. Complainant asked Mr. 
Keeney for a raise in pay to compen-
sate for the heavy workload. Mr. 
Keeney stated that he would discuss 
the matter with Mr. Affolter, who was a 
vice-president in Respondents general 
office. Complainant requested a dis-
cussion of the matter with Mr. Affolter. 
Mr. Keeney agreed to let Complainant 
speak with Mr. Affolter. 

21) During the weekend following 
Complainants discussion with Mr. 
Keeney, Mr. Keeney did telephone Pat 
Gaffrey at his home to request that Mr. 
Gaffrey take an active hand in alleviat-
ing the backlog of clerical work in the 
plant office 

22) On August 13, 1974, Mr. 
Keeney contacted Complainant and 
stated that she could not speak with 
Mr. Affolter, that she would receive no 
increase in pay nor a promotion, that 
her "ultimatum" was rejected, that she  

would no longer be head office girl in 
the office, and that she would no 
longer be anything in the office. 

23) Mr. Keeney did issue a sepa-
ration notice for Complainant dated 
August 13, 1974. The reason for 
separation cited by Mr. Keeney was 
"quit." 

24) Complainant worked for Re-
spondent for 8% years and intended to 
continue working for Respondent at 
least until she would have had 10 
years of employment, which would af-
ford a higher level of compensation un-
der Respondents pension plan. 

25) Complainant lost her group 
medical insurance coverage, which 
Respondent buys for its employees, as 
a direct consequence of her unlawful 
discharge. 

26) As a consequence of the cir-
cumstances set out in paragraph 22 
above, Complainant suffered humilia-
tion, anxiety, and embarrassment at 
being forced to rely upon public assis-
tance at an age, and at a time in her 
career, when she reasonably assumed 
that her several years of service had 
provided her with secure employment 
and certain pension and medical bene-
fits incident to that employment. 

27) Complainant did supervise and 
train Pat Anderson, who was a clerical 
worker at Respondents Brooks plant 
Patrick Gaffrey, who was then and is 
still employed by Respondent, did cor-
roborate Mrs. Loe's testimony by veri-
fying this relationship in his testimony. 
Dale Keeney, as plant manager, was 
aware that Complainant supervised 
Pat Anderson and yet Mr. Keeney tes-
tified that Ms. Anderson reported to 
him rather than to Complainant and 
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that Complainant had no responsibility 
for the Brooks operation. Because of 
this wilful misrepresentation by Mr. 
Keeney, his testimony is afforded little 
weight in these proceedings. 

ULTIMATE FINDINGS OF FACT 

1) The Civil Rights Division of the 
Oregon Bureau of Labor made rea-
sonable efforts to resolve Complain-
ants complaint with the Respondent 
prior to the service of the Specific 
Charges of Discrimination on the 
Respondent. 

2) During the period July 1969 
through early 1972, the division of la-
bor varied markedly among Respon-
dents office supervisors. There is 
inadequate proof to establish that 
Complainants job was substantially 
similar to those jobs held by male em-
ployees Wally Pippit, Larry Christian-
son, and Virgil Schubert as alleged in 
the Specific Charges. 

3) Harold Robertson, then plant 
manager of Respondents Warehouse 
Plant #12, had a protective attitude to-
ward women and especially toward his 
longtime associate Virginia M. Loe. 
Mr. Robertson thought that the position 
of NORPAC Coordinator would be an 
uncomfortable and inappropriate place 
for a woman to work. Mr. Robertson's 
attitude pervaded his communication 
with Complainant in that he did attempt 
to discourage Complainant from trying 
to obtain the job because of her sex, in 
spite of the fact that the position re-
quired little if any warehouse work and 
was almost entirely a position com-
prised of office functions with which 
she was largely familiar. 

4) Mr. Robertson did not have 
authority to hire the NORPAC 

Coordinator. Only the Portland gen-
eral office could hire for that position. 
In the absence of evidence regarding 
Mr. Robertson's communications with 
the general office on the subject of 
Complainants application, we cannot 
determine whether Complainant was 
excluded from the position of NOR-
PAC Coordinator because of her sex. 

5) Both Complainant and Pat Gaf-
frey brought relevant skills to their re- 
spective 	supervisory 	positions. 
Complainant had superior skill in docu-
mentation and office functions relative 
to general shipping and receiving, 
which she used to train Mr. Gaffrey. 
Mr. Gaffrey had greater experience 
than did Complainant in the area of 
distribution warehousing. 

6) Complainant and Mr. Gaffrey 
had similar areas of responsibility at 
Salem Plant #12 during the period May 
1972 through August 13, 1974. Both 
were responsible for documentation 
incident to shipping, storage and re-
ceiving of goods. Both supervised 
clerical assistants. Complainant did 
have significant additional duties in-
cluding, but not limited to, reporting 
functions and arranging for railroad 
and container shipments. 

7) Both Complainant and Mr. Gaf-
frey were required to work consider-
able amounts of overtime to 
accomplish the tasks assigned and 
both did function under substantially 
similar working conditions. 	Both 
brought valuable and complimentary 
skills to their jobs. Both had similar ar-
eas of responsibility. There was no 
significant difference between Com-
plainants job and Pat Gaffrey's job 
during this period. I find that the failure 
to pay Complainant an amount equal 

to the compensation paid to Mr. Gaf-
frey during the same period was based 
solely on Complainants sex. 

8) Dale Keeney chose to interpret 
Complainants request for a raise in 
pay in August of 1974 as an ultimatum. 
Complainant did not tell Mr. Keeney 
that she would quit if she did not re-
ceive a raise in pay, yet Mr. Keeney at-
tempted to disguise his involuntary 
discharge of Complainant behind a 
ruse of voluntary termination. Mr. 
Keeney fired Complainant because of 
her sex, in that she objected to her in-
creasing work load while being paid a 
lesser amount than was earned by Pat 
Gaffrey, a male co-worker with a simi-
lar job and similar abilities. 

9) The exact amount of overtime 
worked by Complainant and Pat Gal-
trey is not ascertainable using the evi-
dence at hand. The evidence suggests 
that female employees were encour-
aged to claim not more than two hours 
per day of overtime regardless of how 
many hours they actually worked. Pat 
Gaffrey's recollection of amounts of 
overtime which he worked was based 
on a vague memory without corrobo-
rating documentation. A comparison 
of compensation received by these 
employees must, therefore, be based 
only upon pay actually received, as we 
presume to equate the number of 
overtime hours worked by each. 

10) As a result of Respondents 
different treatment of Complainant 
while working for Respondent and due 
to the shock of finding herself unex-
pectedly and unjustly unemployed be-
cause of Respondents unlawful 
termination of her employment, com-
plainant was humiliated, embarrassed 
and forced to seek public support  

through unemployment compensation, 
which was very much against her prin-
ciples and did cause her considerable 
mental distress. 

CONCLUSIONS OF LAW 
1) Respondent had a duty under 

the law to insure that the Complainant 
received the same compensation as 
did a male counterpart, Pat Gaffrey, 
who possessed comparable skill and 
did substantially similar work under 
similar working conditions. This duty 
was an affirmative duty in that Respon-
dent should have insured equality in 
the terms and conditions of employ-
ment of its employees. Respondent's 
legal duty in this regard was breached 
by payment of a male employee at a 
higher pay rate than that paid to a fe-
male counterpart. The breach of this 
legal duty constitutes a violation of 
ORS 659.030(1)(a). 

2) Respondent's termination of 
Complainant on August 13, 1974, be-
cause of her complaints of the sex dis-
crimination against her, does constitute 
another 	violation 	of 	ORS 
659.030(1)(d). 

3) Finding of Fact - Procedural 4) 
and Ultimate Finding of Fact 1) consti-
tute compliance with the conciliation 
provisions of ORS 659.060(1) and 
659.050(1). 

ORDER 

NOW, THEREFORE, as provided 
by ORS 659.060(3) and 659.010(2) 
and in order to eliminate the effects of 
the unlawful practices found, and to 
protect the rights of other persons simi-
larly situated, Respondent is ordered 
to: 

1) Deliver to the Portland Office of 
the Oregon Bureau of Labor within 
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fifteen (15) days of the execution of the 
order a certified check payable to Vir-
ginia M. Loe, in the amount of One 
Thousand Dollars ($1,000.00) to com-
pensate her for the humiliation, ridicule 
and embarrassment suffered because 
of Respondent's actions. 

2) Deliver to the Portland Office of 
the Oregon Bureau of Labor within fif-
teen (15) days of the execution of the 
order a certified check payable to Vir-
ginia M. Loe, in the amount of Ten 
Thousand Four Hundred Seventy-
Four Dollars and Eighty-Three Cents 
($10,474.83) representing back pay for 
the period August 13, 1974, through 
July 8, 1975, when Complainant ob-
tained alternate employment at a 
higher pay rate, and the difference in 
pay between Complainant and Pat 
Gaffrey for the period April 1, 1972, 
through August 13, 1974, and the 
value of Complainants lost medical in-
surance. This amount was computed 
as follows: 

(a) Pat Gaffrey's earnings for the 
period 4/1172 to 8/13/74 are 
$24,050.27. Complainants earnings 
for the period 4/1172 to 8/13/74 are 
$20,813.86. 	The difference is 
$3,236.41. 

(b) Lost medical and health insur-
ance benefits for 11% months, when 
Complainant was unlawfully excluded 
from work, computed at $460.00; em-
ployer's cost of $40.00 per month, 
which is deemed the cost for Com-
plainant to obtain her own insurance 
coverage. 

(c) Pat Gaffrey's yearly earnings 
(1974) are $11,146.75. The portion of 
the year that Complainant was unlaw-
fully out of work is 11/12 (.916), which 
equals 	$10,210.42. 	Minus 

unemployment compensation received 
by Complainant for this period of 
$3,432.00. The net Amount equals $ 
6,778.42. 

(d) The sum of (a), (b), and (c) 
equals $10,474.83. 

3) As a direct result of Respon-
dents unlawful acts found herein Com-
plainant Virginia M. Loe lost certain 
rights to receive a pension to which 
she would have been entitled as an 
employee of Respondent Terminal Ice 
and Cold Storage Company, Inc, 
Complainant must be placed in the 
same position as to her pension rights 
as she would have been in if she had 
been paid at the rate she should have 
been paid, as defined in the Findings 
of Fact attached hereto, and as if she 
had not been terminated, but had been 
allowed to complete her intended ten 
(10) years of employment with Re-
spondent. Accordingly, it is hereby or-
dered that Respondent shall arrange 
compensation for Complainants loss 
of pension benefits in an amount equal 
to what she would have received had 
she been allowed to complete her in-
tended ten (10) years of service to Re-
spondent at the rate of pay paid to Mr. 
Gaffrey. The Commissioner retains ju-
risdiction in this matter and the Re-
spondent shall, within forty-five (45) 
days of the service of this order, pro-
vide to the Bureau of Labor and to the 
Complainant, evidence of compliance 
with this provision of this order. 

4) Respondent shall make a copy 
of this document part of any personnel 
recordation it maintains concerning the 
employment of Virginia M. Loe, and 
shall furnish a copy to anyone making 
inquiries concerning Mrs. Loe's  

employment or her performance with 
Respondent 

5) Respondent shall take whatever 
steps are necessary to insure that 
each of Respondents employees re-
ceives appropriate compensation for 
work performed and the opportunity to 
compete for other positions without re-
gard to their sex. 

In the Matter of 

MARION COUNTY, 
an Oregon Public Agency, 

Respondent. 

Case Number 02-78 

Final Order of the Commissioner 

Bill Stevenson 

Issued December 26, 1978. 

SYNOPSIS 

Respondent public employer's fe-
male supervisory employee rejected 
complainant, a male, for a clerical posi-
tion based on his sex, in violation of 
ORS 659.030(1)(a), by assuming that 
as a man he would be unhappy in the 
position, and would either resign or "try 
to climb up over others." The supervi-
sor's opinions were imputed to Re-
spondent. The Commissioner awarded 
stipulated damages of $1,070 and or-
dered Respondent to insure that future 
applicants receive fair consideration 
without regard to the applicants' sex. 

ORS 659.010(2); 659.030(1)(a); 
659.050(1); 659.060(1) and (3). 

The above entitled matter having 
come on regularly for hearing before 
Dale A. Price, designated as Presiding 
Officer by the Commissioner of the 
Oregon Bureau of Labor; the hearing 
having been convened at 9:30 a.m. on 
April 18, 1978, in Room "E" of the La-
bor and Industries Building, Salem, 
Oregon, the Complainant having been 
present, the Agency having been rep-
resented by Rudolph Westerband, As-
sistant Attorney General, and 
Respondent having been represented 
by Larry Pound, Attorney at Law. 

Having considered relevant por-
tions of the record, the Presiding Offi-
cer's Proposed Order, and exceptions 
thereto, the Commissioner of Labor, 
Bill Stevenson, does hereby make the 
following: Findings of Fact, Conclu-
sions of Law, Rulings on Motions and 
Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) The Respondent, Marion 
County, is a public employer in the 
State of Oregon and is subject to the 
provisions of ORS 659.010 through 
659.110. 

2) On or about October 30, 1974, 
the Complainant, David Lyle, filed a 
verified complaint with the Civil Rights 
Division of the Oregon Bureau of Labor 
alleging that the Respondent had un-
lawfully discriminated against him in 
connection with his application for em-
ployment because of his sex. 

3) Following the filing of the verified 
complaint by Donald Lyle, the Civil 
Rights Division investigated the 
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allegations in the complaint and deter-
mined that substantial evidence ex-
isted to support the Complainant's 
allegation that he had been discrimi-
nated against in his application for em-
ployment by the Respondent because 
of his sex. 

4) Thereafter, the Civil Rights Divi-
sion attempted to reach an informal 
resolution of the complaint through 
conference, conciliation and negotia-
tion, but was unsuccessful in these 
efforts. 

FINDINGS OF FACT — THE MERITS 

1) Complainant Donald Lyle is a 
male person. 

2) Respondent Marion County Ju-
venile Department is an agency of 
Marion County government which em-
ploys several persons in a variety of 
positions including, but not limited to, 
clerical positions. 

3) Kay Ostrom was Respondent's 
Director of Family Court Services, a 
position which includes responsibilities 
for direction of the Juvenile Depart-
ment. Mr. Ostrom ultimately decided 
who would be hired by the Juvenile 
Department. 

4) Kay Ostrom did frequently con-
duct interviews of applicants for em-
ployment, but he did at times delegate 
the interviewing duties to other mem-
bers of the Juvenile Departments 
Family Court Management Team, in-
cluding Julie Fullerton and Dale 
Perkins. This team was comprised of 
supervisory and support staff person-
nel who shared management duties 
with Mr. Ostrom. Kay Ostrom retained 
The authority to accept or reject the 
recommendations of the members of 
his Family Court Management Team  

as to who should be hired, but he al-
most always accepted the team's 
recommendations. 

5) Julie Fullerton was employed by 
Respondent on or about December 
16, 1971, to work as a Clerk Typist. 

6) In May of 1973, Julie Fullerton 
was promoted to Administrative Secre-
tary (Office Manager), and was at 
times herein relevant, a member of 
Respondent's Family Court Manage-
ment Team. 

7) Dale Perkins was employed by 
Respondent on or about August 30, 
1968, to work as a Clerk Stenogra-
pher. She was promoted to Adminis-
trative Assistant on August 1, 1972, 
and was a member of Respondent's 
management team at all times herein 
relevant. 

8) On September 20, 1974, Re-
spondent had a vacancy in a clerical 
position in the Juvenile Department. 

9) In early September 1974, Re-
spondent sought and received from 
the Marion County Civil Service Com-
mission a certified list of persons 
deemed most qualified to fill the posi-
tion in question. This list included 
Complainant's name. 

10) Complainant did seek, and 
was interviewed for, the clerical va-
cancy in question in mid-September 
1974 by Respondents employees Ju-
lie Fullerton and Dale Perkins. At the 
hearing the Complainant stated that 
the interview had gone well and that he 
felt he had a good chance to be hired. 

11) On September 20, 1974, Com-
plainant was well qualified for the posi-
tion in question, in that he did possess 
excellent clerical skills, rated on a Clerk 
Typist II test by the Marion County Civil 

Service Commission at 84.35 out of a 
possible 100 on the written examina-
tion, and at a typing speed of 69 words 
per minute. 

12) Complainant was, at the time 
of his interview for the position in ques-
tion, a man with a wide range of expe-
rience in a variety of employment 
settings. 

13) When Julie Fullerton inter-
viewed Complainant, she was a new 
inexperienced supervisor who was ad-
mittedly uncertain of her own manage-
ment abilities and who admittedly 
preferred to conduct interviews in the 
presence of her supervisor, Kay Os-
trom, who was unavailable on the day 
Complainant was interviewed. 

14) Julie Fullerton and Dale 
Perkins recommended that Constance 
Stewart, a female, be hired for the 
clerical position which Complainant 
sought. 

15) Complainant was not hired by 
Respondent, who hired a female, Con-
stance Stewart, in his stead. 

16) Subsequent to the hiring of 
Constance Stewart, Complainant con-
tacted the Marion County Civil Service 
Commission and sought reasons for 
his rejection by Respondent as a mat-
ter of right under Marion County Civil 
Service rules. 

17) Julie Fullerton responded to 
the Civil Service inquiry by writing a 
hand written note which stated the fol-
lowing reasons for Complainant's 
rejection: 

"Overqualified for the position. Ar-
rogant. He wouldn't be happy for 
long working in this position and 
I'm sure he would either not stay, 
or because he's a man, (This 

comment is from his attitude, not 
my opinion) try to climb up over 
others." 

Ms. Fullerton offered no specific exam-
ples of, or justification for, her state-
ments regarding Complainant's alleged 
arrogance or predicted unhappiness if 
hired. 

ULTIMATE FINDINGS OF FACT 

1) Complainant was well qualified 
for the position, in that he did demon-
strate unusually strong clerical skills. 

2) Complainant was not hired for 
the position in question, but a female 
person, Constance Stewart, was hired 
instead. 

3) Julie Fullerton was a novice su-
pervisor at the time she interviewed 
Complainant for Respondent. She 
was admittedly insecure in her posi-
tion. The prospect of supervising a 
man with broad experience and con-
siderable competence was too threat-
ening for Julie Fullerton to cope with. 

4) Julie Fullerton did disqualify 
Complainant on the basis of classical 
stereotypes about males being aggres-
sive, ambitious, arrogant people who 
might try to "climb up over others." As 
his potential immediate supervisor, Ju-
lie Fullerton would have been the one 
over whom Complainant would have 
first had to climb if he was hired and in-
dined toward promotion. Due to Julie 
Fullerton's serious doubts about her 
own supervisory ability, and her gener-
alizations about male characteristics, 
she chose to disqualify Complainant. 
As explicitly established in the note she 
wrote to the Civil Service Commission, 
Complainant believed that there ex-
isted a causal relationship between be-
ing a man and trying to "climb up over 
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others." Complainants sex was, then, 
a factor in the rejection of his applica-
tion for employment with Respondent. 

CONCLUSIONS OF LAW 
1) Respondent is responsible for 

the sexually discriminatory conduct of 
Julie Fullerton, Respondents agent 
who interviewed Complainant for 
Respondent. 

2) Respondent had a duty under 
the law to insure that the Complainant 
received the same consideration as 
did female applicants for the clerical 
position in question without regard to 
his sex. Respondents legal duty was 
breached by Julie Fullerton's rejection 
of Complainants application with spe-
cific written reference to Complainants 
sex as a factor in her decision not to 
recommend Complainant for the posi-
tion. The breach of this legal duty con-
stitutes a violation of ORS 
659.030(1)(a). 

3) Finding of Fact - Procedural (4) 
establishes compliance with the con-
ciliation provisions of ORS 659.050(1) 
and 659.060(1). 

RULINGS ON MOTIONS 
During the hearing, Respondent 

moved to strike the Specific Charges 
for lack of timeliness, citing the difficulty 
in reconstructing events to bring a 
proper defense. A ruling on this mo-
tion was reserved at the time of 
hearing. 

The issue of timeliness can be a 
crucial one in cases where the ab-
sence of specific documents or wit 
nesses prohibits a Respondent from 
preparing an adequate defense. We 
do not have such a case here. There 
is evidence that Julie Fullerton, who 
actually interviewed Complainant and  

recommended that he not be hired, 
was available and could have been 
called as a witness if the Respondent 
had so desired. All documents known 
to be relevant to the consideration of 
Complainants application by Respon-
dent are also available for scrutiny. 

The evidence is complete in this 
case. In the absence of an assertion 
that any specific witness or document 
is deemed to be prejudicially unavail-
able, I cannot allow a motion to strike 
based merely on the passage of time. 
Respondents motion is denied. 

ORDER 

NOW THEREFORE, as authorized 
by ORS 659.060(3) and 659.010(2) 
and in order to eliminate the effects of 
the unlawful practices found, and to 
protect the rights of others similarly 
situated, Respondent is ordered to: 

1) Deliver to the Portland Office of 
the Oregon Bureau of Labor within fif-
teen (15) days of the execution of this 
order a certified check payable to Don-
ald Lyle in the amount of One Thou-
sand Seventy Dollars ($1,070.00), 
which is the stipulated amount of dam-
ages for this violation. 

2) Take whatever steps are neces-
sary to insure that each applicant for 
the future employment openings in 
Marion County Juvenile Department 
receives fair consideration for the posi-
tion without regard to that applicants 
sex. 

In the Matter of 

SCHOOL DISTRICT UNION HIGH 7J, 
Respondent. 

Case Number 39-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued February 27, 1979. 

SYNOPSIS 

Based upon written waiver of hear-
ing and stipulated facts agreed to by 
the two female Complainants and Re-
spondent employer, the Commissioner 
found that Respondent committed an 
unlawful employment practice based 
on sex as to each Complainant by re-
fusing use of accumulated sick leave 
with pay for bona fide disability due to 
pregnancy, when male employees 
were allowed to use accumulated sick 
leave for any temporary disability, re-
gardless of its nature. The facts arose 
prior to the passage of ORS 659.029, 
but the Commissioner found that ORS 
659.030's prohibition of sex discrimina-
tion had been consistently interpreted 
to include prohibition of discrimination 
due to pregnancy. The Commissioner 
awarded one Complainant $1,566.76, 
representing 26% days sick leave with 
interest; and awarded the other 
$884.75, representing 17% days sick 
leave with interest. ORS 659.010(2); 
659.020; 	659.022; 	659.029; 
659.030(1); 659.060(3). 

The above-entitled matter came on 
before me as the result of the Com-
plainants and the Respondent, the par-
ties herein, having executed and filed 
with me a document entitled  

"Controversy Submitted In Lieu of No-
tice of Hearing and Filing of Specific 
Charges of Discrimination," which 
document is attached to the appendix 
part of this Order, and by this reference 
is incorporated herein and made a part 
hereof. In that document, the parties 
agree to submit this contested case di-
rectly to the Commissioner of Labor 
upon stipulated facts, and to forego the 
filing of Specific Charges and Notice of 
Hearing and the designation by the 
Commissioner of a Presiding Officer to 
hear Specific Charges and to make 
proposed Findings of Fact, Conclu-
sions of Law and Order. The parties 
reserved to themselves the right to 
submit memoranda of law for the con-
sideration of the Commissioner prior to 
the issuance of her Final Order, and 
such written authority has been sub-
miffed by the Respondent. The parties 
reserved to themselves the right to oral 
argument, but have elected not to ex-
ercise that right. The parties reserved 
to themselves the right of appeal to the 
Oregon Court of Appeals from any Fi-
nal Order which is adverse to any 
party. 

I, Mary Wendy Roberts, Commis-
sioner of the Oregon Bureau of Labor, 
having examined and considered the 
Memorandum of Law submitted by 
Dennis Bean, Attorney at Law and 
counsel for Respondent, and being 
fully advised in the premises, hereby 
enter the following Findings of Fact, 
Findings of Ultimate Fact, Conclusions 
of Law and Order. 

FINDINGS OF FACT — 
PROCEDURAL 

The following facts were agreed 
and stipulated to by the parties, and 
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are incorporated into and made a part 
of these findings. 

1) The parties to this contested 
case proceeding are the Complainants 
Marilyn Dedrick and Jo Ellen Reif, and 
the Respondent, School District Union 
High 7J. 

2) At all times material, the Re-
spondent was and is a public employer 
subject to the provisions of ORS 
659.010 to 659.110. 

3) On or about February 10, 1975, 
and July 21, 1975, Mrs. Marilyn De-
drick and Mrs. Jo Ellen Reif, respec-
tively, filed verified complaints with the 
Civil Rights Division of the Oregon Bu-
reau of Labor, alleging that because of 
their female sex, the Respondent, their 
employer, refused to allow them to use 
their accumulated sick leave with pay, 
for maternity. 

4) In order to bring this matter to a 
final administrative conclusion, the par-
ties agreed to submit this controversy 
directly to the Commissioner of the 
Oregon Bureau of Labor, on the terms 
and conditions as set out in the docu-
ment which is designated as Exhibit 
"A" and which is attached to the Ap-
pendix part of this Order. 

FINDINGS OF FACT— THE MERITS 
The following facts were agreed 

and stipulated to by the parties, and 
are incorporated into and made a part 
of these findings. 

1) The Complainants, Mrs. Marilyn 
Dedrick and Mrs. Jo Ellen Reif, com-
menced their employment with the Re-
spondent as regular full time teachers, 
on or about September 1, 1969, and 
September 1, 1973, respectively, and 
permanently terminated their employ- 

ment with the Respondent on or about 
June 15, 1975. 

2) In the school year from August 
1974 to June 15, 1975, all regular full 
time teachers in the Respondents em-
ploy were beneficiaries of a "sick leave 
program" which allowed all teachers 
ten (10) days sick leave of absence 
with full pay during each school year 
and the accumulation of sick leave with 
full pay to a maximum of 150 days. 
Sick leaves of absence with full pay 
were granted for all temporary disabili-
ties other than pregnancy. In the case 
of a disability relating to pregnancy, 
however, female teachers were placed 
on maternity leave of absence without 
pay for the period of their disability. 

3) Marilyn Dedrick became preg-
nant in approximately August of 1974. 
From on or about April 28, 1975, to 
June 8, 1975, Marilyn Dedrick was 
physically unable to work because of 
maternity and, therefore, was absent 
from work upon the advice of her phy-
sician. Marilyn Dedrick gave birth to a 
child on May 20, 1975. Marilyn De-
drick returned to work on or about 
June 8, 1975. Marilyn Dedrick gave to 
Respondent timely notice of her preg-
nancy and requested the use of twenty 
six and one-half days (26% days) of 
sick leave with pay, which she had ac-
cumulated. Respondent denied Mrs. 
Dedrick's request for a sick leave with 
pay, and placed her on a "maternity 
leave" without pay, for the aforestated 
period of her disability. 

4) Jo Ellen Reif became pregnant 
in approximately April of 1974. From 
on or about January 29, 1975, to.  
March 1, 1975, Jo Ellen Reif was 
physically unable to work because of 
maternity and, therefore, was absent  

from work upon the advice of her phy-
sician. Jo Ellen Reif gave birth to a 
child on January 30, 1975. Jo Ellen 
Reif returned to work on or about 
March 9, 1975. Mrs. Jo Ellen Reif 
gave to Respondent timely notice of 
her pregnancy and requested the use 
of seventeen and one-half (17%) days 
of sick leave with pay which she had 
accumulated. Respondent denied Mrs. 
Reif s request for sick leave with pay, 
and placed her on a "maternity leave of 
absence" without pay, for the 
aforestated period of disability. 

MATTER IN DISPUTE 

The matter in dispute between the 
parties is as follows: 

1) The Complainants contend that 
the Respondent's exclusion of meter-

related disability from its "sick 
leave program" constitutes discrimina-
tion in employment because of sex, in 
violation of ORS 659.030(1), as that 
statute was in effect during the school 
year from September 1974 to June 
1975. 

2) The Respondent contends that 
the above described "sick leave pro-
gram" was not discriminatory because 
of sex and violative of ORS 
659.030(1). 

ULTIMATE FINDINGS OF FACT 
1) During the school year from 

September 1974 to June 1975, the 
Respondent maintained a "sick leave 
program" which denied to the Com-
plainants and to other female teachers 
similarly situated, in the case of disabil-
ity due to pregnancy, compensation 
paid by the Respondent to all other 
teachers not pregnant, including male 
teachers prevented from working by  

any temporary physical or mental 
disability. 

2) The Respondent's denial of pay 
to the Complainants and to other fe-
male teachers similarly situated during 
a period of bona fide disability due to 
pregnancy, and its granting of leave 
with full pay to male teachers tempo-
rarily disabled, without qualification as 
to the nature of the disability suffered, 
constituted discrimination in employ-
ment against the Complainants and 
other female teachers similarly situ-
ated, in compensation, and in the 
terms, conditions and privileges of their 
employment, because of their female 
sex. 

3) Respondents sick leave pro-
gram placed burdens of an economic 
nature solely upon the Complainants 
and on other female teachers similarly 
situated. 

CONCLUSIONS OF LAW 

In the school year 1974 to June 
1975, Respondent violated ORS 
659.030(1) in denying to female teach-
ers, including the Complainants, in the 
case of disability due to pregnancy, 
sick leave with full pay, and thereby 
placing burdens upon the Complain-
ants and on other female teachers, 
which did not result from a bona fide 
occupational requirement reasonably 
necessary to the normal operation of 
the Respondent's business. 

OPINION 

The prohibition in ORS 659.030(1) 
against sex discrimination in employ-
ment was established in Oregon by 
enactment of the Oregon Assembly in 
the fall of 1969. As enacted, and as in 
effect during the school year 1974 to 
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1975, ORS 659.030(1) provided, in 
pertinent part, that, 

"It is an unlawful employment 
practice: 

(1) For an employer, because 
of the . sex . . . of any individual 
. . . to . discriminate against such 
individual in compensation or in 
terms, conditions or privileges of 
employment. However, discrimi-
nation is not an unlawful employ-
ment practice if such 
discrimination results from a bona 
fide occupational requirement rea-
sonably necessary to the normal 
operation of the employer's busi-
ness, including, but not limited to, 
discrimination due to the physical 
requirements of the employment, 
lack of adequate facilities to ac-
commodate both sexes or special 
environmental conditions justifying 
such employment" (Emphasis 
supplied.) 

In passing into law ORS 
659.030(1), Oregon's Legislative As-
sembly voiced their recognition of the 
activity of women in Oregon's labor 
market. i he Assembly further recog-
nized that working woman are a bene-
fit to society, and that they will seek 
employment, like their male counter-
parts, for a multitude of reasons, not 
least of which is economic need. The 
Assembly took notice of the fact that 
the absence of an ability of women to 
participate on an equal basis with 
males, in compensation and in the 
terms, conditions and privileges of their 
employment, will work a severe hard-
ship on working women, their families 
and dependents, and deny to our sod-
ety the fruits of their labor. 

The Assembly also recognized that 
although they will enact progressive 
laws, many employers will hold fast to 
the last vestiges of an unfortunate 
page of this country's history. There-
fore, the Legislature specifically de-
clared its purpose in passing ORS-
659.030(1) into law. ORS 659.020 
provides, in pertinent part, that 

"(1) It is declared to be the 
public policy of Oregon that prac-
tices of discrimination against any 
of its inhabitants because of . . 
sex . . are a matter of state con-
cern and that such discrimination 
threatens not only the rights and 
privileges of its inhabitants but 
menaces the institutions and foun-
dations of a free democratic state. 

"(2) The opportunity to obtain 
employment without discrimina-
tion, because of . . . sex . . . hereby 
is recognized and is declared to be 
a civil right." (Emphasis supplied.) 

History has shown us that it is sub-
stantially more difficult to change atti-
tudes than it is to change laws. Hence, 
the Assembly created machinery for 
protecting new rights declared, and 
also to encourage and promote attitu-
dinal changes necessary for full com-
pliance with new legislation. ORS 
659.022 provides, in pertinent part, 
that 

"The purpose of ORS 659.010 to 
659.110 . . . is to encourage the 
fullest utilization of available man-
power by removing arbitrary stan-
dards of . . . sex . . as a barrier to 
employment of the inhabitants of 
this state; . . . To accomplish this 
purpose, the legislative assembly 
intends . . . to provide: 

"(1) A program of public edu-
cation calculated to eliminate atti-
tudes upon which practices of 
discrimination because of . . sex 
. 	. are based." (Emphasis 
supplied.) 

On June 28, 1971, Norm 0. Nilsen, 
the then Commissioner of the Oregon 
Bureau of Labor, issued for mass pub-
lication Bureau of Labor "Guidelines,  
Sex Discrimination in Employment" 
(reproduced in full in the Appendix of 
this Order as Exhibit "B"). The pur-
poses of the Guidelines are specifically 
stated: 

"The Bureau of Labor has is-
sued these guidelines in order to 
help employers and employees 
understand thi law and to bring 
employment practices into affirma-
tive compliance. They have re-
suited from thorough studies since 
1969 by the Citizens Ad Hoc Com-
mittee on Sex Discrimination in 
Employment and the State Advi-
sory Council on Sex Discrimination 
in Employment, which held ten 
public hearings throughout the 
state . 	. 

'The Bureau of Labor staff is 
available to offer all assistance 
possible in helping employers ana-
lyze employment practices and 
create affirmative programs to pre-
vent and eliminate discrimination 
because of sex." 

Since at least the first publication of 
the ,Quidelines in 1971, the Bureau, 
upon request, has provided and con-
tinues to provide assistance to employ-
ers to establish programs which 
comply with ORS 659.030(1). Where, 
as in the instant case, a program does 
not comply with ORS 659.030 and the 

Bureau's guidelines, the Bureau of La-
bor has utilized the provisions of Chap-
ter 659 et seq. to compel compliance. 
(See School District No. 1 v. Nilsen, 
271 Or 461, 534 P2d 1135 (1975). 

Had the Respondent requested 
Bureau assistance prior to the filing of 
the initial complaints upon which this 
proceeding arises, as to whether its 
"sick leave program" violates ORS 
659.030(1), all assistance, including a 
copy of the Bureau's Guidelines, would 
have been provided. The Guidelines  
state, in pertinent part: 

"(1) A maternity leave policy 
and practice in context with other 
temporary physical disability or 
sick leave should assure: 

"(a) A reasonable period of 
leave based upon temporary 
physical disability without loss of 
any of the previous employment 
benefits [School District No. 1 v. 
Nilsen, infra]. 

"(b) 	 

"(c) Employees taking leave 
shall be entitled to apply earned 
sick leave . . . to maternity." at p. 4. 
(Emphasis supplied.) 

Respondent's Contentions 

The Respondent purports to articu-
late one defense to the complaints of 
unlawful discrimination in this case. It 
is their contention that the United 
States Supreme Court has already de-
cided that the sole exclusion of disabili-
ties due to pregnancy from an 
insurance benefits plan and a paid sick 
leave policy does not amount to gen-
der based discrimination. General 
Electric v. Gilbert, 429 US 125, 136 
(1976); Nashville Gas Co. v. Salty, 434 
US 136 (1977). See also Gedulgig v. 
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Aiello, 417 US 44 (1974). In short, the 
Respondent would require, on the one 
hand, that the Bureau of Labor reex-
amine and reverse its long-standing 
and consistent interpretation of ORS 
659.030(1); and on the other, for the 
courts of Oregon, to consider the hold-
ings in the above-cited cases as a fair 
statement of Oregon law. 

Because particular deference is 
due opinion of the U. S. Supreme 
Court, a reexamination by the Bureau 
of its interpretation of ORS 659.030 in 
light of the above-cited decisions 
seems appropriate. 

General Electric v. Gilbert, supra, 
and Nashville Gas Co. v. Sally, supra, 
are cases of statutory construction. 
The statute construed was Title VII of 
the Civil Rights Act of 1964, 42 USC. § 
2000e et seq. Gedulgig v. Aiello, su-
pra, was brought and decided under 
the equal protection clause of the 14th 
Amendment to the Unites States Con-
stitution. As the first two decisions pre-
sent the construction of a statute 
analogous in purpose and language to 
ORS 659.030, they will be addressed. 

Both General Electric v. Gilbert and 
Nashville Gas Co. v. Sally involve pro-
grams that did not provide monetary 
benefits in the case of a disability due 
to pregnancy. However, any and all 
other disabilities were covered, includ-
ing peculiarly male conditions caused 
by or resulting in prostatectomies and 
circumcisions. Indeed, in view of the 
coverage of all temporary disabilities 
including those of a "voluntary" nature 
(except pregnancy), the "voluntary" na-
ture of most pregnancies was not a de-
terminative factor in either case. 
Neither adopted by the court nor dis-
positive in either case was the  

company's argument that a disability 
due to pregnancy is not an "illness or 
injury." However, dispositive of both 
cases was the court's reasoning in 
Gilbert 

"There is no risk from which men 
are protected and women are not. 
Likewise, there is no risk from 
which women are protected and 
men are not." 429 US 125. 

Conversely stated, because both preg-
nant males, and pregnant females, do 
not receive compensation during and 
for their disabilities due to pregnancy, 
the necessary nexus between being 
female on the one hand and the condi-
tion and exclusion of pregnancy, on 
the other, is absent. 

The court in General Electric v. Gil-
bert was strongly divided, 5 to 3, with 
one Justice, Blackmun, concurring 
only in part. The Bureau of Labor con-
curs with Supreme Court Justices 
Brennan and Marshall, who, dissent-
ing, characterized the court's analysis 
as "simplistic and misleading." They 
explained: 

"For although all mutually con-
tractible risks are covered irre-
spective of gender . . the plan 
also insures risked such as pros-
tatectomies, vasectomies, circum-
cisions that are specific to the 
reproductive system of men and 
for which there exists no female 
counterparts covered by the plan. 
Again, pregnancy affords the only 
disability, sex-specific or other-
wise, that is excluded from cover-
age ...." 

The strong division of the justices of 
the court in General Electric v. Gilbert 
does not reflect a like division in the  

nation. In fact, at the time General 
Electric v. Gilbert was decided, seven 
federal circuit courts had considered 
the same problem and had unani-
mously ruled there was sex discrimina-
tion in such regulation or programs. 
See Communication Workers v. 
American Telephone and Telegraph 

Longlines Dept., 513 F2d 1024 
(2nd Cir 1975); Wee/ v. Liberty Mu-
tual Insurance Co., 511 F2d 199 (3rd 
Cir 1975); Gilbert v. General Electric, 
519 F2d 661 (4th Cir 1975); Tyler v. 
Vickery, 517 F2d 1089 (5th Cir 1975); 
Salty v. Nashville Gas Co., 522 F2d 
850 (6th Cir 1975); Holthaus v. Comp-
ton and Sons, Inc., 514 F2d 651 (8th 
Cir 1975); Huchison v. Lake Oswego 
School District, 519 F2d 961 (9th Cir 
1975). 

There has been little enthusiasm 
among state courts for the General 
Electric v. Gilbert decision. 	Only 
Rhode Island has elected to follow it. 
See Narragansett Electric Co. v. 
Rhode Island Commission for Human 
Rights, 374 A2d 1022 (1977). On the 
other hand, every other state court that 
has passed on this question under its 
laws has refused to follow Gilbert. An-
derson v. Upper Bucks Co. Area Voca-
tional Technical School, 373 A2d 126 
(Pa 1977); Brooklyn Union Gas Co. v. 
New York State Human Rights Appeal 
Board, 41 NW 2d 84, 390 NY Supp 2d 
884, 359 NE2d 393 (1976); Mass. 
Electric Co. v. Mass. Commission 
Against Discrimination, 375 NE2d 
1192 (Mass 1978); Castelano v. Lin-
den Board of Education, 158 NJ Super 
350, 386 A2d 396, (1978); Franklin 
Mfg. Co. v. Civil Rights Commission, 
(Iowa S Ct 1978); Murray v. Waterville 

Board of Education, 17 EPD 8575 
(Maine 1978). 

Prior to General Electric v. Gilbert, it 
was the weight of authority among 
state courts, including the Oregon 
Court of Appeals, that the exclusion of 
pregnancy caused disability from a 
sick leave or insurance benefits pro-
gram violates the applicable state stat-
ute. School District No. 9 v. Nilsen, 17 
Or App 601 (1974) (discussed infra); 
Ray-O-Vac v. Wisconsin Dept. of In-
dustry, Labor and Human Relations, 
10 EPD 10564 (Wis 1975); . Nursing 
Homes, Inc. v. Wisconsin Dept. of In-
dustry, Labor and Human Relations, 7 
EPD 9126 (Ws 1974); Board of Edu-
cation City of New York v. New York 
State Division of Human Rights, 6 EPD 
877 (NY 1973). 

Bien after Gilbert, federal courts, 
including the Supreme Court itself, 
have been reluctant to accept the full 
impact of the Gilbert decision. See 
City of Los Angeles v. Manhart, 16 
EPD 8250 (1977); Nashville Gas Co. 
v. Salty, 434 US 136 (1977); Jacobs v. 
Martin Sweeps Co., Inc., 550 F 2d 364, 
(6th Cir 1977); Eberts v. Westinghouse 
Electric Co., 17 EPD 8574 (3rd Cir 
1978). 

General Electric v. Gilbert is an 
anachronism in employment discrimi-
nation cases. The analysis by the Su-
preme Court of previous landmark 
decisions and the weight of federal cir-
cuit court decisions on the issue in 
question, was obviously strained, pre-
sumably in order to reach a result con-
sidered desirable by the justices 
comprising the majority. 

Upon reexamination of the Bu-
reau's guidelines in light of General 
Electric v. Gilbert, we must agree with 



the Massachusetts court, in the case of 
Mass. Electric Co. v. Mass. Commis-
sion Against Discrimination, pm NE2d 
1192 (Mass 1978)1 

"Pregnancy is a condition unique 
to women, and the ability to be-
come pregnant is a primary char-
acteristic of the female sex. Thus 
any classification which relies on 
pregnancy as the determinative 
criteria is a distinction based on 
sex." 

State of the Law in Oregon 
The Oregon Supreme Court has 

already decided that pregnancy based 
discrimination constitutes sex discrimi-
nation. School District No. 1 v. Nilsen, 
271 Or 461, 534 P2d 1135 (1975). 
However, according to the court, the 
Bureau's analysis of an employment 
program which classifies because of 
pregnancy, does not end automatically 
with the conclusion that ORS 
659.030(1) has been violated. The 
court, at 271 Or at 477, explained that 
pregnancy discrimination, although sex 
discrimination, is lawful in the State of 
Oregon, if it results from a bona fide 
occupational requirement reasonably 
necessary to the normal operation of 
the employer's business. 

The facts of School District No. 1 v. 
Nilsen are similar in many respects to 
the facts of the instant case. The Port-
land Public School District maintained 
a policy which required probationary 
teachers to resign from employment 
upon learning of their pregnancy, 
thereby losing many benefits and cred-
its which they had accumulated. In ad-
dition, the School District maintained a 
policy of denying paid sick leave to fe-
male teachers disabled by reason of 
pregnancy. 

In the contested case proceeding 
before the Commissioner of Labor, 
Norm 0. Nilsen, the School District 	.1 
was found to have committed sex dis-
crimination in violation of ORS 659.030 
in maintaining the two above-described 
policies. 

The School District appealed from 
the Commissioner's Final Order to the 
Oregon Court of Appeals, which af-
firmed that Order. The Supreme Court 
again affirmed the decision of the 
Commissioner and the Court of Ap-
peals insofar as they related to the pol-
icy requiring resignation. However, 
because the Commissioner had not 
formally charged the School District 
with a violation of ORS 659.030 in 
maintaining the sick leave policy above 
described, the court held that the legal-
ity of the policy had not been properly 
brought before the Commissioner. 
Therefore, that portion of the Final Or-
der and of the Court of Appeals' deci-
sion was vacated. 

The Supreme Court decision in 
School District No. 1 v. Nilsen is the 
law in the State of Oregon on whether 
distinctions because of pregnancy con-
stitute discrimination by an employer 
because of sex in violation of ORS 
659.030(1). Indeed, that decision is 
controlling of the instant case. The 
court said: 

"It is our conclusion that although 
regulations relating to pregnancy 
are adopted, and albeit only fe-
males can become pregnant, such 
facts do not per se result in sex 
discrimination as contemplated by 
the statute. Only where the regu-
lations place burdens upon 
women because of pregnancy 
which bear no reasonable relation 
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to a 'bona fide occupational re-
quirement reasonably necessary 
to the normal operation of the em-
ployer's business' are such regula-
tions unlawfully discriminatory. In 
this regard, the District as an em-
ployer, has not satisfactorily ex-
plained the manner in which the 
required resignation of pregnant 
probationary teachers bears any 
relation or is necessary to the nor-
mal operation of its business." 271 
Or at 477. 

The "bona fide occupational re-
quirement" exemption is specifically 
stated in ORS 659.030(1), supra. The 
courts declaration of this exemption in 
School District No. 1 v. Nilsen consti-
tuted a reasonable and correct recita-
tion of the Legislature's intent. 

In the instant case, the Respondent 
has neither contended nor endeavored 
to explain how its sick leave policy re-
sults from a bona fide occupational re-
quirement reasonably necessary to the 
normal operation of its business. Nei-
ther does the Respondent contend nor 
attempt to show that its program did 
not place burdens or work hardships 
on female teachers. Indeed, it appears 
to be Respondent's ultimate position 
that, because of General Electric v. Gil-
bert and Nashville Gas Co. v. Salty, 
the exclusion of pregnancy from its 
sick leave program is not sex discrimi-
nation, as a matter of law. 

Even if, for the sake of discussion, 
the effect of General Electric v Gilbert 
and Nashville Gas Co. v. Salty on the 
laws of the State of Oregon, was 
something more than informational, the 
federal Congress as well as the 
Oregon Legislative Assembly have 
1 	H.R. REP. NO. 95-948, 95th Congress, 2nd Session (1978), reprinted in 
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both made it clear that they do not con-
sider those cases a correct interpreta-
tion of legislative intent and the 
meaning of their enactments. On the 
heels of General Electric v. Gilbert, the 
Congress amended Section 701 of Ti-
tle VII of the Civil Rights Act to state: 

"(k) The terms 'because of sex" 
or 'on the basis of sex' include but 
are not limited to, because of or on 
the basis of pregnancy, child birth 
or related medical conditions; and 
women affected by pregnancy, 
child birth or related medical condi-
tions shall be treated for all 
employment-related purposes, in-
cluding receipt of benefits under 
fringe benefit programs as other 
persons not so affected but limited 
in their ability or inability to work, 
and nothing in section 703(h) of 
this Title shall be permitted to per- 
mit otherwise . 	." (Emphasis 
supplied.) 

It is clear from Committee Reports 
from both Houses of Congress that the 
Congress was dismayed by the failure 
of the Supreme Court in General Elec-
tric v. Gilbert to correctly ascertain 
Congressional intent and purpose in 
prohibiting employment discrimination 
because of sex. According to these re-
ports, the Supreme Court would have 
ascertained Congressional intent had it 
joined in the unanimous holdings of all 
federal Circuit Courts of Appeal prior to 
General Electric v. Gilbert and had it 
given substantial deference to the 
long-standing administrative interpreta-
tion of Title VII by the Equal Employ-
ment Opportunity Commission, the 
enforcement agency.' 
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The dismay of Congress was 
shared by our own State Legislative 
Assembly. On October 4, 1977, SB 
714 was passed into law as ORS 
659.029. That statute provides: 

"For the purposes of ORS 
659.030, the phrase 'because of 
sex' includes but is not limited to, 
because of pregnancy, child birth 
and related medical conditions or 
occurrences. Women affected by 
pregnancy, childbirth or related 
medical conditions or occurrences 
shall be treated the same for all 
employment-related purposes, in-
cluding receipt of benefits under 
fringe benefit programs, as other 
persons not so affected but similar 
in their ability or inability to work by 
reason of physical condition, and 
nothing in this section shall be in-
terpreted to permit otherwise." 

ORS 659.029 and Section 701(k) 
of Title VII are substantially identical in 
language and purpose. During the last 
session of the Oregon Legislative As-
sembly, the proponents of ORS 
659.029 (S8 714) repeatedly ex-
pressed their determination that the 
Oregon courts would not fail to ascer-
tain the intent of the Assembly and the 
meaning of ORS 659.030, as had the 

Supreme Court of the United States, of 
analogous statutory language in Gen-
eral Electric v. Gilbert.' 

It is difficult to overemphasize the 
significance of the response by the 
Oregon Assembly to General Electric 
v. Gilbert. For almost a decade, the 
Oregon Bureau of Labor has inter-
preted and applied ORS 659.030 as 
identifying pregnancy-based discrimi-
nation as sex based discrimination 
where sick leave programs are con-
cerned. In the face of the Bureau's 
open and active interpretation of ORS 
659.030, since at least 1971, the As-
sembly took no legislative action to 
clarify its intent until the anomalous de-
cision of the Supreme Court in General 
Electric v. Gilbert. Particularly in light of 
the passage of ORS 659.029, it is rea-
sonable to conclude that had the Ore-
gon Legislature taken exception to the 
Bureau's interpretation of ORS 
659.030, it would have either voiced its 
exception through corrective legisla-
tion, or given the Oregon courts ample 
opportunity to reverse their previous 
analyses and holdings in School Dis-
trict No. 1 v. Nilsen, supra, in reliance 
on the case of General Electric v. Gil-
bert. Rather than except to that inter-
pretation, the Oregon Legislative 

Assembly quickly affirmed it, by clarify-
ing its intent so as to avoid any anach-
ronism in discrimination law originating 
from courts of the State of Oregon. 

ORDER 
NOW, THEREFORE, pursuant to 

ORS 659.060(3) and 659.010(2) and 
in order to eliminate the effects of the 
unlawful practice found, Respondent is 
ordered to: 

Deliver to the Portland Office of the 
Oregon Bureau of Labor, within fifteen 
(15) days of the execution of this Or-
der, a certified check made payable to 
Mrs. Marilyn Dedrick in the sum of 
$1,586.76, which represents paid sick 
leave in the principal amount of 
$1,301.15, with simple interest added 
at 6% per annum from June 15, 1975, 
to February 15, 1979, as agreed and 
stipulated to by the parties; and a 
check to Mrs. Jo Ellen Reif in the sum 
of $884.75, representing paid sick 
leave in the principal amount of 
$726.05, with simple interest added at 
6% per annum from June 15, 1975, to 
February 15, 1979, as agreed and 
stipulated to by the parties. 

EXHIBIT "A" 

CONTROVERSY SUBMITTED IN 
LIEU OF NOTICE OF HEARING AND 
FILING OF SPECIFIC CHARGES OF 
DISCRIMINATION 

The parties to this controversy 
which is before the Oregon Bureau of 
Labor are the Complainants, Marilyn 
Dedrick and Jo Ellen Reif, and the Re-
spondent, School District Union High 
7J. 

II 

At all times material herein, the Re-
spondent was and is a public employer  

subject to the provisions of ORS 
659.010 to 659.110. 

Ill 

On or about February 10, 1975, 
and July 21, 1975, Mrs. Marilyn De-
drick and Mrs. Jo Ellen Reif, respec-
tively, filed verified complaints with the 
Civil Rights Division of the Oregon Bu-
reau of Labor, alleging that because of 
their female sex, the Respondent, their 
employer, refused to allow them to use 
their accumulated sick leave with pay 
for maternity. 

IV 

In order to bring this matter to a fi-
nal administrative conclusion, the par-
ties agree to submit this controversy 
directly to the Commissioner of the 
Oregon Bureau of Labor, waiving any 
rights which they might have to a con-
tested case hearing before a presiding 
officer who is designated by the Com-
missioner, and the ability to file excep-
tions to Proposed Findings of Fact, 
Conclusions of Law and Order issued 
by presiding officer, but reserving to 
themselves the right to oral argument 
before the Commissioner should they 
so desire and a further right to submit 
written authority for the consideration 
of the Commissioner, prior to the issu-
ance of her final Order. 

V 

The following facts are agreed and 
stipulated to by the parties: 

1) The Complainants, Mrs. Marilyn 
Dedrick and Mrs. Jo Ellen Reif, com-
menced their employment with the Re-
spondent as regular full-time teachers 
on or about September 1, 1969, and 
September 1, 1973, respectively, and 
permanently 	terminated 	their 

861 Labor Law Reports, Employment Practices, Commerce Clearing House 
Extra Edition, October 31, 1978, at pp. 400-420. Senate no. 95-331, 95th Con-
gress, 1st session (1977), reprinted in 861 Labor Law Reports, Employment 
Practices, Commerce Clearing House Extra Edition, October 31, 1978, at pp. 
500-509. 

Proponents and supporters of SB 714 (ORS 659.029) who, during the 
1977 Session of the Oregon Legislative Assembly, testified that the purpose of 
the legislation was to clarify and not alter existing law (ORS 659.030) included: 
State Senator Mary Roberts, sponsor of the bill (now Labor Commissioner); 
Nellie Fox of AF of L-C10; Jane Edwards, Attorney at Law; Richard Bullock of 
Senator Mary Roberts' office (now State Senator). 
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employment with the Respondent on 
or about June 15, 1975. 

2) In the school year from August, 
1974 to June 15, 1975, all regular full-
time teachers in Respondents employ 
were beneficiaries of a "sick leave pro-
gram" which allowed all teachers ten 
(10) days sick leave of absence with 
full pay during each school year and 
the accumulation of sick leave with full 
pay to a maximum of 150 days. Sick 
leaves of absence with full pay were 
granted for all temporary disabilities 
other than pregnancy. In the case of a 
disability relating to pregnancy, how-
ever, female teachers were placed on 
maternity leave of absence without pay 
for the period of their disability. 

3) Marilyn Dedrick became preg-
nant in approximately August of 1974. 
From on or about April 28, 1975, to 
June 8, 1975, Marilyn Dedrick was 
physically unable to work because of 
maternity and, therefore, was absent 
from work upon the advice of her phy-
sician. Marilyn Dedrick gave birth to a 
child on May 20, 1975. Marilyn De-
drick returned to work on or about 
June 8, 1975. 

Marilyn Dedrick gave to Respon-
dent timely notice of her pregnancy 
and requested the use of twenty-six 
and one half (26%) days of sick leave 
with pay which she had accumulated. 
Respondent denied Mrs. Dedrick's re-
quest for a sick leave with pay, and 
placed her on a "maternity leave" with-
out pay for the aforestated period of 
her disability. 

4) Jo Ellen Reif became pregnant 
in approximately April of 1974. From 
on or about January 29, 1975, to 
March 1, 1975, Jo Ellen Reif was 
physically unable to work because of  

maternity and, therefore, was absent 
from work upon the advice of her phy-
sician. Jo Ellen Reif gave birth to a 
child on January 30, 1975. Jo Ellen 
Reif returned to work on or about 
March 9, 1975. 

Mrs. Jo Ellen Reif gave to Respon-
dent timely notice of her pregnancy 
and requested the use of seventeen 
and one half (1734) days of sick leave 
with pay which she had accumulated. 
Respondent denied Mrs. Reifs request 
for sick leave with pay, and placed her 
on a "maternity leave of absence" with-
out pay for the aforestated period of 
her disability. 

VI 

The controversy which exists be-
tween the parties is as follows: 

1) The Complainants and the Civil 
Rights Division of the Bureau of Labor 
contend that Respondents exclusion 
of maternity related disability from its 
"sick leave program" as stipulated to in 
paragraph V (2), (3) and (4) above, 
constitutes discrimination in employ-
ment on the basis of sex in violation of 
ORS 659.030(1). 

(2) The Respondent contends that 
the matters stipulated to in paragraph 
V (2), (3) and (4) above, do not consti-
tute violations by the Respondent of 
ORS 659.030(1). 

VII 

The parties further agree that 
should the Commissioner of the Ore-
gon Bureau of Labor conclude that the 
matters stipulated to in paragraph V 
(2), (3) and (4) above constitute viola-
tions of ORS 659.030(1), that dam-
ages should be the following: 

1) In the case of Marilyn Dedrick, 
twenty-six and one half (26%) days of  

sick leave pay, for a total sum of 
$1,301.15, with interest added at 6% 
per annum from June 15, 1975, until 
the principal amount is paid; 

(2) In the case of Jo Ellen Reif, 
seventeen and one half (17%) days of 
sick leave pay, for a total sum of 
$726.25, with interest added at 6% per 
annum from June 15, 1975, until the 
principal amount is paid. 

VIII 

The parties further understand and 
agree that any party aggrieved by any 
Final Order issued by the Commis-
sioner may petition for judicial review of 
that Order pursuant to ORS 183.310 to 
183.500. 

Signed by: Marilyn Dedrick, Com-
plainant; Jo Ellen Reif, Complainant; 
Dennis W. Bean, Attorney for Respon-
dent; Mary Wendy Roberts, Commis-
sioner, Oregon Bureau of Labor. 

Dated: February 7, 1979. 

EXHIBIT "B" 
GUIDELINES: SEX DISCRIMINA- 

TION IN EMPLOYMENT 

The Bureau of Labor has issued 
these guidelines in order to help em-
ployers and employees understand the 
law and to bring employment practices 
into affirmative compliance. They have 
resulted from thorough study since 
1969 by the citizen Ad Hoc Committee 
on Sex Discriniination in Employment 
and the State Advisory Council on Sex 
Discrimination in Employment, which 
held 10 public hearings throughout the 
state. 

The State Advisory Council made 
the guideline recommendations based 
upon Oregon Revised statute 659, in-
terpretations of federal law, Title VII of 
the Civil Rights Act of 1964 made by  

the Equal Employment Opportunity 
Commission, and the body of law on 
discrimination in employment which is 
the result of recent federal court deci-
sions. These guidelines will help em-
ployers to comply with federal as well 
as state law regarding employment 
practices. 

The Bureau of Labor staff is avail-
able to offer all assistance possible in 
helping employers analyze employ-
ment practices and create affirmative 
programs to prevent and eliminate dis-
crimination because of sex. 

N. 0. Nilsen, Commissioner of La-
bor. Dated: June 28, 1971. 

Enforcement of Civil Rights Law 
(ORS 659.010 - .110) 

The law declares as a public policy 
of Oregon that the opportunity to obtain 
employment without discrimination be-
cause of sex is a civil right. 

It provides that the abilities of an in-
dividual and not any arbitrary stan-
dards which discriminate against the 
individual shall be the measure of an 
individual's fitness and qualification for 
employment 

The law prohibits discrimination in 
employment because of sex by any 
employer, labor organization or em-
ployment agency. 

The Bureau of Labor is responsible 
for the elimination and prevention of 
discrimination in employment by this 
process: 

1) Any person having a complaint 
of alleged unlawful employment prac-
tice may, by himself or his attorney, file 
this complaint in writing with the Com-
missioner at any Bureau of Labor 
office. 
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2) Investigation will be made of 
employment practices for substantial 
evidence of discrimination. 

3) Where substantial evidence is 
found, steps may be taken through 
conciliation to effect settlement of the 
complaint, eliminate the effects of the 
unlawful practice and otherwise carry 
out the purpose of the law. 

4) When conciliation fails, respon-
dents will be required to appear at a 
public hearing before the Commis-
sioner or a tribunal appointed by him to 
determine the facts. After considera-
tion of all the evidence, findings of fact 
and conclusions of law will be issued, 
either dismissing the charge or issuing 
cease and desist orders. Any concilia-
tion agreement or Commissioner's or-
der may be enforced in court by 
injunction or by suit in equity. 

5) Appeal from such orders may 
be made to the Court of Appeals in ac-
cordance with provisions of ORS 
Chapter 183. 

These guidelines will be used in de-
termining discriminatory practices in 
enforcement of the law. 

The Bureau of Labor is responsible 
for investigating and establishing sub-
stantial evidence in support of a com-
plaint of discrimination. Employers will 
be held responsible for demonstrably 
proving that such discrimination is a 
bona fide occupational requirement 
reasonably necessary to the normal 
operation of the employer's business. 
Hiring 

1. Job advertising 

a. Employers engaged in recruit-
ing activity must recruit employees of 
both sexes for all jobs unless sex is a 
demonstrably bona fide occupational  

requirement (See section on Bona 
Fide Occupational Requirements) 

b. It is a violation for a help-wanted 
advertisement of any kind to indicate a 
preference, limitation, or specification 
based on sex unless sex is a demon-
strably bona fide occupational require-
ment for the particular job involved. 
(See section on Bona Fide Occupa-
tional Requirements). Placement of an 
advertisement in columns classified on 
the basis of sex is considered an ex-
pression of preference, limitation or 
specification based on sex. 

2. Applications 

a. Use of different application 
forms for men and women is 
discriminatory. 

b. Generally, information about a 
spouse's occupation or income or ap-
plicants family status is not relevant to 
the applicant's qualification for a job. 

3. Considering qualifications 

a. Uniform qualifications must be 
used for men and women applicants. 

b. Where testing is used, the 
same tests for men and women appli-
cants are required. 

c. Only qualifications and tests de-
monstrably relevant to the job being 
applied for should be used. 

d. Qualifications and tests must be 
judged without prejudice regarding sex 
of the applicant. 

4. Hiring — Refusal to consider, re-
fer, recommend, or hire an individual 
because of sex is discrimination by an 
employer and by any persons in any 
way participating in the hiring process. 

5. Married women — All practices 
which make distinctions between mar-
ried and unmarried persons must  

apply equally to both sexes. Example: 
A rule which forbids or restricts the em-
ployment of married or unmarried 
women and which is not applicable to 
married or unmarried men is 
discrimination. 

6. Women with children — All prac-
tices which involve age of or number of 
children must apply equally to men and 
women. 

7. Hiring of relatives — A rule 
which prohibits members of the same 
family from working for the same em-
ployer usually denies the female equal 
opportunity for employment thereby 
causing discrimination. Members of 
the same family shall be employed on 
the merits of their individual qualifica-
tions and performance. Specific prob-
lems involving such employment 
should be dealt with by employers as 
individual situations without the use of 
a general rule. 

Terms, Conditions, Privileges of 
Employment 

Employees of both sexes are entitled 
to equality with regard to all terms, con-
ditions and privileges of employment 
including, but not limited to: 

1. Sick leave and pay, vacation 
time and pay, any other leaves, retire-
ment age and benefits, rest periods 
and smoking breaks, company offered 
training, classes given on company 
time, pass privileges on company 
transportation, compensatory pay dur-
ing jury service, physical facilities and 
accommodations. 

2. Insurance: 

a. Generally, an employer com-
plies with the requirement of the law if 
the benefits received by male and fe-
male employees are equal. 

b. An employer who provides ma-
ternity benefits to wives of male em-
ployees must provide such to female 
employees. 

c. Where coverage for wives and 
families of male employees is pro-
vided, coverage must be provided for 
husbands and families of female 
employees. 

3. Maternity leave — Women who 
require time away from work on ac-
count of childbearing and pregnancy 
shall be entitled to maternity leave. 
The prime objective in considering the 
validity of maternity leave practices is 
to insure to working women continuity 
of employment without loss of benefits. 
Factors demonstrably necessary to job 
performance, health, safety, and the 
employer's reasonable need for orderly 
operation of business should be con-
sidered from the perspective of that 
prime objective. 

a. When the employer has leave 
policies, written or unwritten, and the 
employee would qualify for any leave, 
maternity leave for a reasonable period 
of time must be granted. However, 
policies which grant no maternity leave 
after one year of employment are con-
sidered discriminatory since such poli-
cies have discriminatory effect upon 
women of childbearing age. 

b. Where there is no established 
leave policy, childbearing must be con-
sidered by the employer as justification 
for a leave of absence for a reasonable 
period of time if the employee signifies 
her intent to return to work within a rea-
sonable time. The time and conditions 
of maternity leave should be clearly 
agreed and stipulated as far as possi-
ble before the leave begins. Such em-
ployee shall be reinstated to 
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employment with out loss of any bene-
fits, terms, or conditions as if she had 
not left her position for maternity leave. 

c. Because there are factors of in-
finite variety which might affect a rea-
sonable policy, it is not possible to 
establish any arbitrary standards for 
when a maternity leave should begin 
or end. Under normal circumstances 
the employee cannot be required to 
cease work prior to the day she de-
sires unless demonstrable evidence of 
factors adversely affecting health can 
be shown. 
GUIDE FOR WRITING MATERNITY 
LEAVE POLICIES 

1. A maternity leave policy and 
practice in context with other tempo-
rary physical disability or sick leave 
should assure employees: 

a. A reasonable period of leave 
based upon temporary physical dis-
ability without loss of any of the previ-
ous employment benefits. 

b. Length and dates of leave 
within terms of the policy will be deter-
mined by employee upon advice of her 
physician and planned with employer 
having adequate assurance of em-
ployees intention to return to the job 
and adequate time to make arrange-
ments for temporary performance of 
employee's work during leave. 

c. Employee taking leave shall be 
entitled to apply earned sick leave, 
paid vacation, and leave without pay in 
any combination to maternity leave. 

d. Employee shall return from 
leave to her previous job if possible, 
and if not, to one of comparable status 
and benefit without loss of seniority, or 
benefits. 

e. Any exception to the terms of 
the official policy will be based upon in-
dividual physical condition of employee 
documented by her physician, or spe-
cific factors of job performance docu-
mented by the employer, or 
determined by mutual voluntary agree-
ment between employee and 
employer. 

2. Employers should instruct all 
supervisory personnel of their respon-
sibility for maintaining the terms of the 
policy. 

3. Employers should effectively in-
form employees of this policy and to 
post it for continuous employee 
information. 

Equal Pay and Equal Job 
Qualifications 

1. Wage schedules must not be 
related to or based upon the sex of the 
employee. 

2. Equal pay and equal job status 
must be given to men and women who 
perform work requiring substantially 
similar skill, effort, and responsibility. 
(Example: Differences in classification 
based upon "light' and "heavy" jobs 
should be examined for substantial dif-
ference in work performed.) 

3. The employer may not discrimi-
natorily restrict one sex to certain job 
classification. Where certain job classi-
fications or departments are composed 
of only one sex, employers should take 
steps to make jobs in all classifications 
available to all qualified employees of 
both sexes. (Example: An electrical 
manufacturing company may have a 
production division with three functional 
units: One (assembly) all female; an-
other (wiring) all male; and a third (cir-
cuit boards) also all male. The highest  

wage attainable in the assembly unit is 
considerably less than that in the circuit 
board and wiring units. In such a case 
the employer must take steps to pro-
vide qualified female employees op-
portunity for placement in job openings 
in the other two units.) 

Promotion and Seniority Systems 

1. Separate lines of promotion or 
separate seniority lists based upon sex 
are discriminatory. 

2. Employees of both sexes shall 
have equal access to all training pro-
grams and promotion opportunities. 
(Example: Women have not been typi-
cally found in significant numbers in su-
pervisory and management jobs. In 
many companies management trainee 
programs are one of the ladders to 
management positions. Traditionally, 
few women have been admitted into 
these programs. An important element 
of commitment to equal opportunity 
employment practices is to include 
women candidates in management 
trainee programs.) 

Employment Agencies 
An employment agency shall not 

make any inquiry or advertisement in 
connection with prospective employ-
ment which expresses directly or indi-
rectly any limitation, specification, or 
preference, or discrimination as to sex 
unless based upon a bona fide occu-
pational requirement (See section on 
Bona Fide Occupational Require-
ments.) 

Reprisals 
The law, ORS 659.030(4), defines as 
an unlawful practice "for any employer, 
labor organization, or employment 
agency to discharge, expel or other-
wise discriminate against any person 

because he opposed any practices for-
bidden by this law or because he has 
filed a complaint, testified or assisted in 
any proceeding under the law." 

Aiding and Abetting 

The law, ORS 659.030(5), also speci-
fies that it is unlawful "for any person, 
whether employer or employee, to aid, 
abet, incite, compel, or coerce the do-
ing of any of the acts forbidden under 
the law or to attempt to do so." 
Additional Information 

For information and assistance call the 
office of Women's Equal Employment 
Opportunity, Civil Rights Division, 1400 
S.W. 5th Avenue, Portland, Oregon 
97201. 

In the Matter of 

FRED MEYER, INC., 
an Oregon corporation, Respondent 

Case Number 03-77 

Final Order of the Commissioner 

Mary Wendy Roberts 

Upon Remand From the Oregon Court 
of Appeals 

Issued March 30, 1979. 

SYNOPSIS 
Where a 16-year-old black male 

Complainant was subjected to fre-
quent and persistent racially deroga-
tory names, remarks and "jokes" by his 
immediate supervisors and was dis-
charged based on their evaluations 
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and on substandard performance, Re-
spondent employer committed an un-
lawful employment practice by failing to 
maintain a racially neutral work envi-
ronment, including failing to correct the 
abuse once it was known to manage-
ment. Exhaustion of a union grievance 
procedure was not a prerequisite to fil-
ing a complaint with the Commis-
sioner. There was no constitutional 
impediment to the Commissioner 
awarding damages for humiliation, and 
the 1977 private right of action statute 
did not prevent the Commissioner from 
awarding such damages. The Com-
missioner awarded Complainant 
$388.50 in back pay and $4,000 for 
humiliation, ridicule and embarrass-
ment. The Commissioner ordered Re-
spondent to make the Final Order part 
of complainant's personnel file and to 
furnish a copy to anyone inquiring 
about his employment or performance. 
The posting requirements of the origi-
nal Final Order, In the Matter of Fred 
Meyer, Inc., 1 BOLL 84 (1978), were 
eliminated from this Order on Remand 
from the Court of Appeals. 	Fred 
Meyer, Inc. v. Bureau of Labor, 39 Or 
App 253, ,592 P2d 564 (1979), rev den 
287 Or 129 (1979). ORS 659.010(2); 
659.030(1)(a); 659.050(1); 659.060(1) 
and (3); 659.095; 659.121. 

The contested case in the above-
entitled matter came on regularly for 
hearing before R. D. Albright, who was 
designated as Hearings Officer in this 
matter by Bill Stevenson, Commis-
sioner of the Oregon Bureau of Labor. 
The hearing was held on May 25, 
1977, in Portland, Oregon. The Com-
plainant was present and testified dur-
ing the course of the hearing. The  

case for the Oregon Bureau of Labor 
was presented by Thomas E. Twist, 
Assistant Attorney General, of its attor-
neys, and the case for the Respondent 
was presented by Harry Chandler, At-
torney at Law. 

Thereafter, Bill Stevenson, then 
Commissioner of the Oregon Bureau 
of Labor, considered the record in the 
matter, and entered the Findings of 
Fact, Ultimate Findings of Fact, Con-
clusions of Law, Rulings on Motions 
and Affirmative Defenses propounded 
by the Respondent and Final Order. [In 
the Matter of Fred Meyer, Inc., 1 BOLL 
84 (1978).] 

Subsequent to the issuance of the 
Commissioners Order in the above-
entitled matter, Respondent petitioned 
the Court of Appeals for review. 
Based upon the Judgment and Man-
date of the Court of Appeals on Judi-
cial Review of the Findings of Fact, 
Conclusions of Law and Order of the 
Commissioner [Fred Meyer, Inc. v. Bu-
reau of Labor, 39 Or App 253, 592 P2d 
564 (1979), rev den 287 Or 129 
(1979)1, I, Mary Wendy Roberts, Com-
missioner of the Oregon Bureau of La-
bor, enter the following order as set out 
below. 

FINDINGS OF FACT — 
PROCEDURAL 

1) The Respondent, Fred Meyer, 
Inc., was and is an Oregon corporation 
authorized to do business in Oregon 
and is an employer subject to the pro-
visions of ORS 659.010 to 659.110. 

2) On August 21, 1972, Dana E. 
Hayes, a black male, filed a verified 
complaint with the Civil Rights Division 
of the Oregon Bureau of Labor alleging 
that the Respondent had unlawfully  

discriminated against him in connec-
tion with his employment because of 
his race and color. 

3) Following the filing of the verified 
complainant by Dana E. Hayes, the 
Civil Rights Division investigated the 
allegations in the complaint and deter-
mined that substantial evidence ex-
isted to support the Complainant's 
allegation that he had been discrimi-
nated against, in his employment, by 
the Respondent because of his race 
and color. 

4) Thereafter, the Civil Rights Divi-
sion of the Oregon Bureau of Labor 
scheduled a conciliation meeting with 
Respondent's representative for No-
vember 12, 1974. During the course 
of that meeting, Respondent's repro-
sentative unequivocally denied that 
any unlawful conduct by Respondent 
had occurred, and stated that Respon-
dent's position in this regard was final. 
Wthin the next few weeks, some cor-
respondence passed between the Civil 
Rights Division and the Respondent 
alluding to the possibility of further set-
tlement and conciliation discussions, 
but the record fails to indicate that ei-
ther party to the negotiations have ever 
actively attempted to resume them. 

FINDINGS OF FACT — THE MERITS 
1) The complainant was employed 

by the Respondent from on or about 
May 25, 1972, to on or about July 14, 
1972, and then re-employed by Re-
spondent for the period from on or 
about August 20, 1972, to some time 
in September of 1972. During both pe-
riods of employment the Complainant 
was 16 years of age. 

2) The first period of Complainant's 
employment occurred at the "Division 

Street" Fred Meyer store in Portland, 
Oregon. Complainant was assigned to 
perform duties involving the stocking 
and display of merchandise for sale to 
the public in the Variety Department at 
that store location. 

(3) During this first period of em-
ployment, the Complainant was super-
vised by the following people who held 
the following titles: 

Mr. Bowman - Manager of Variety 
Department 

Mr. West - Assistant Manager, Va-
riety Department 

Mr. Fetters - "third in charge," Vari-
ety Department 

Mr. Bonk - 'fourth in charge," (Man-
agement Trainee) Variety Department 

Each of these supervisors could and 
did direct Complainants actual per-
formance of his assigned duties, al-
though Mr. Bowman's contact with the 
Complainant was minimal. 

4) During this period of employ-
ment there were at least two other em-
ployees, white males, employed in a 
similar capacity to that of Complainant, 
and these employees and Complain-
ant were generally referred to by other 
store personnel as "stockboys." 

5) On occasion, when Complain-
ant and another stockboy or stockboys 
were working together at a given task, 
Mr. Fetters would engage the white 
stockboy or stockboys in social con-
versation and would allow the white 
stockboy or stockboys to cease work 
during the period of the conversation. 
Mr. Fetters would then criticize the 
Complainant because the task as-
signed to all the stockboys was not be-
ing accomplished quickly enough. 
Because of other contact between Mr. 
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Fellers and the Complainant of an 
overt racial nature, I draw the inference 
that Mr. Fetters accorded different 
treatment to the white stockboys than 
the treatment he accorded to the Com-
plainant because of the Complainant's 
race and color, and further that Mr. 
Fetters acted with the intent to discrimi-
nate against the Complainant because 
of his race and color. The result of this 
treatment was to make the Complain-
ant feel intimidated and "belittled" by 
Mr. Fetters, and isolated, different and 
inferior to the other employees. 

6) Mr. Fetters asked Complainant 
on several occasions if the Complain-
ant belonged to the "Black Panthers," 
and each time received a response 
that the Complainant did not. (I take 
notice of the fact that at the time in 
question the Black Panthers were gen-
erally thought to be a militant organiza-
tion of blacks which advocated 
immediate racial changes.) 1 find that 
this particular inquiry was made, and 
indeed repeated, in order to single out 
the Complainant from the other store 
employees because of his race and 
color, and calculated to embarrass, of-
fend and isolate the Complainant, par-
ticularly since there is no evidence of 
any behavior or the espousal of any 
philosophy on the part of Complainant 
which would have otherwise prompted 
such inquiries on Mr. Fetters' part. The 
effect of these inquiries was to make 
Complainant feel isolated, different and 
inferior to the other employees. 

7) On several occasions, but at 
least once in front of other employees, 
Mr. Bonk asked Complainant how he 
came to live in the suburban neighbor-
hood he did and indicated "he was sur-
prised I lived out in that neighborhood,  

that how could I get out in that neigh-
borhood, that was I accepted in that 
neighborhood, was I comfortable aro-
und it, did anyone give me any prob-
lems and, in that neighborhood . ." Mr. 
Bonk made similar inquiries about 
Complainants high school. These in-
quiries were calculated by Mr. Bonk to 
embarrass, harass and offend the 
Complainant because of his race and 
color and to isolate him from the other 
white employees, and this was the ef-
fect achieved on the Complainant 

8) Mr. Bonk often questioned the 
Complainant as to whether he liked 
Cadillac automobiles with white side-
wall tires and fur upholstery. The 
Complainant interpreted these inquiries 
as a reflection of stereotypical thinking 
which has for some time associated 
black people with Cadillac automo-
biles, and I find that Mr. Bonk intended 
that the Complainant make this inter-
pretation. These inquiries embar-
rassed and distressed the 
Complainant and I find that they were 
calculated to do so by Mr. Bonk. 

9) In the presence of other em-
ployees, and upon occasion in the 
presence of customers, Mr. Bonk 
would tell the Complainant "Black 
Samba" jokes. In the course of his 
narration of these jokes, Mr. Bonk 
would affect a black accent The jokes 
dealt with Black Samba's food prefer-
ences and Black Samba's laziness. 
Mr. Bonk would ask the Complainant 
whether he shared Black Samba's 
food preferences and whether the 
Complainant was lazy like Black 
Samba. Mr. Bonk told Complainant a 
"lot" of these jokes. I find that the nar-
ration of these anecdotes embar-
rassed and distressed Complainant  

and that they were calculated to do so 
by Mr. Bonk. 

10) At times when Complainant 
was mixing paint in the presence of a 
customer Mr. Bonk would make refer-
ence to Complainants color in com-
parison to the color of the paint being 
mixed. Mr. Bonk would ask the Com-
plainant whether he wished that the 
paint was black or whether the particu-
lar color of the paint excited the Com-
plainant. I find that the Complainant 
was embarrassed and distressed by 
these inquiries and that this effect was 
calculated by Mr. Bank, who intended 
the Complainant to be embarrassed 
and distressed. 

11) Several times in the presence 
of others when the Complainant would 
meet Mr. Bonk in the stockroom or in 
the store, Mr. Bank would walk in an 
exaggerated and affected manner. 
The Complainant perceived Mr. Bonk's 
exaggerated and affected manner of 
walking as consisting of another racial 
slur directed at him by Mr. Bonk, and 
Mr. Bonk intended that the Complain-
ant so perceive his conduct. This con-
duct by Mr. Bonk embarrassed and 
distressed the Complainant. 

12) Mr. Bonk called the Complain-
ant "Shaft," "Mohammed," and "Uncle 
Tom" on several occasions. (I take no-
tice of the fact that "Shaft' is a fictitious 
character in the world of entertainment. 
He is a tough, black private detective.) 
I find that these appellations directed to 
Complainant were intended by Mr. 
Bonk to single Complainant out be-
cause of his race and color and to dis-
tress and embarrass Complainant, and 
I further find that the appellations had 
precisely this effect upon Complainant 

13) Aside and apart from the rendi-
tion of the "Black Samba" jokes, Mr. 
Bonk talked "a lot' about Complain-
ants food preferences. These inquir-
ies were intended by Mr. Bonk to 
single Complainant out from the other 
employees because of Complainants 
race and color, and distressed and 
embarrassed Complainant. Mr. Bonk 
intended that Complainant be dis-
tressed and embarrassed by these 
inquiries. 

14) The appearance and texture of 
Complainants hair was the subject of 
Mr. Bank's interest and comment at 
various times. ("Several times he 
would, he would like to try to touch it 
and say it was like wool or like a rough 
brush or a wire brush or whatever.") I 
find that these tonsorial inquiries em-
barrassed and distressed Complainant 
and that this was the effect that Mr. 
Bonk intended these inquiries to have. 

15) On one occasion, Complainant 
and Mr. Bonk were in the stockroom 
when a white female employee, a Mrs. 
Butler, entered the stockroom. Mrs. 
Butler was married to a black man and 
Mr. Bonk knew this fact. As Mrs. But-
ler was leaving Mr. Bonk asked her, in 
Complainants presence, "How do you 
kill a nigger?" (according to Dana 
Hayes' testimony) or "How do you beat 
a nigger?" (according to Mrs. Butler's 
testimony). Under cross-examination 
Mr. Bonk testified that, although he de-
nied recollection of this incident, if it 
had occurred he would not have used 
the word "kill." I find that this conversa-
tion took place and that it caused the 
Complainant humiliation, distress and 
embarrassment and was calculated to 
do so by Mr. Bonk 
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16) Mr. Fetters was aware of some 
of the treatment meted out to the Com-
plainant by Mr. Bonk in that he ob-
served a number of the conversations 
and incidents alluded to above. 

17) I find that virtually every con-
tact that the Complainant had with Mr. 
Bonk, one of his supervisors, 
amounted to an exposure to Mr. 
Bonk's pointless racial inquiries, or ra-
cial "humor" and that the distress, hu-
miliation and embarrassment this 
exposure caused Complainant ad-
versely affected his work performance. 
I further find that the treatment ac-
corded Complainant by Mr. Fetters, 
and Mr. Fetters' participation in and 
knowledge of the treatment accorded 
to the Complainant by Mr. Bonk, fur-
ther adversely affected Complainant's 
work performance. 

18) I find that the Complainant 
never consented to, encouraged or re-
plied in kind in any regard to any of the 
racial inquiries, actions or dialogue initi-
ated and carried forward by Mr. Bonk 
or Mr. Fetters. 

19) During this initial period of em-
ployment, at about its halfway point, 
Mr. West, Respondents Assistant 
Manager, became aware that Mr. 
Bonk's supervision of Complainant had 
racial overtones to it, when he over-
heard Mr. Bonk referring to the Com-
plainant in a conversation with Mr. 
West as "Mohammed." Under Mr. 
West's questioning, Mr. Bonk admitted 
to Mr. West that he had told "Black 
Sambo" jokes to the Complainant and 
that he "teased" the Complainant 
about Cadillac automobiles. Mr. West 
told Mr. Bonk that in Mr. West's judg-
ment such interaction between Mr. 
Bonk and the Complainant was "not  

proper." Mr. West advised Mr. Bonk of 
his feelings of impropriety on two sepa-
rate occasions. Mr. West did not ad-
vise any of his superiors of the type of 
interaction that Mr. Bonk engaged in 
with the Complainant. I find that Mr. 
Bonk did not pay heed to Mr. West's 
advice and Mr. Bonk's racial harass-
ment of the Complainant increased 
throughout this initial period of employ-
ment to the point where the harass-
ment was more severe at the 
termination of the initial period of em-
ployment than it had been in the begin 
ning or the middle. 

20) The Variety Department Mari 
ager, Mr. Bowman, terminated the 
Complainant on or about July 14, 
1972. In so doing, he acted ostensibly 
out of considerations regarding Com-
plainant's immaturity and work per-
formance. Mr. Bowman testified and I 
so find that there had been only one 
occasion when the Complainants work 
performance required Mr. Bowman to 
"counsel" him. Mr. Bowman testified 
and I so find that "50%" of his decision 
to terminate Complainant was based 
upon the recommendations of the 
other three supervisors. He also testi-
fied, and I so find, that he relied upon 
his own observations as the balance of 
the basis for his decision to terminate 
the Complainant. There is no evi-
dence in the record to indicate that the.  
Complainants race and color person-
ally motivated Mr. Bowman, one way 
or the other, in reaching his decision to 
terminate the Complainant 

21) I find that the Complainant's 
first period of employment with the Re-
spondent lasted a total of eight weeks, 
and that during the last two weeks (the 
period July 2, 1972, through July 15  

1972) he worked an average of 37 
hours per week at the rate of $2.10 per 
hour. 

22) Complainant complained to his 
Union concerning his discharge and 
the circumstances of his discharge and 
the Union negotiated with Respondent 
a reinstatement to a similar position in 
another of Respondents retail stores. 
This reinstatement became effective 
August 20, 1972, and the Complain-
ants second period of employment 
with Respondent lasted until Septem-
ber 16, 1972, when the Complainant 
and Respondent terminated the em-
ployment by mutual consent. During 
this second period of employment 
there is no evidence in the record of 
overt racial discrimination directed at 
Complainant Complainant testified 
that his job performance during this 
second period of employment was "be-
low average" and indicated these rea-
sons for his performance: 

"By that time I was sort of fed 
up with Fred Meyers and I was 
pretty discouraged and I just 
wanted to be through with them 
basically. 

* * * 

'Well, the harassment, the 
jokes, the intimidations, the 
treatments." 

23) Following the termination of his 
second period of employment with Re-
spondent, Complainant returned to 
school and did not attempt to find em-
ployment through the course of that 
school year or during the following 
summer. 

ULTIMATE FINDINGS OF FACT 

1) The Civil Rights Division of the 
Oregon Bureau of Labor made  

reasonable efforts to resolve Com-
plainants complaint with the Respon-
dent prior to service of Specific 
Charges of Discrimination on the 
Respondent 

2) During Complainants first pe-
riod of employment with Respondent, 
Complainant was a victim of more or 
less continual racial harassment and 
abuse. The chief actor as to the abuse 
and harassment was the fourth-
ranking supervisor, Mr. Bonk. The 
third-ranking supervisor, Mr. Fetters, 
knew of the situation and at times par-
ticipated in the abuse and harassment. 
The second-ranking supervisor, Mr. 
West, knew of instances of the abuse 
and harassment and took only insuffi-
cient and ineffectual means to correct 
the situation, which did not include 
passing on the information to higher 
supervisory personnel. 

3) As a consequence of the cir-
cumstances set out in paragraph 2 
above, the Complainant suffered hu-
miliation, distress, embarrassment and 
anxiety, as well as a loss of self-
confidence. His performance during 
both periods of employment suffered 
adversely because of these 
circumstances. 

4) The first-ranking supervisor re-
lied in part on the recommendations of 
the three lower ranking supervisors in 
regard to his decision to terminate the 
Complainant from his position at the 
"Division Street' store. Two of these 
supervisors were motivated, in giving 
their recommendation, by active con-
siderations of racial prejudice specifi-
cally directed at the Complainant. The 
third knew of some instances of the 
abuse directed at Complainant and 
was ineffective in correcting the 
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situation. Any correctly perceived in-
stances of the Complainants substan-
dard work performance on Mr. 
Bowman's part which influenced his 
termination decision were contributed 
to and caused, at least in part, by the 
racial abuse and slurs directed at the 
Complainant. That is to say that, when 
Mr. Bowman observed the Complain-
ant performing poorly, what he was in 
fact observing was the effect of the ra-
cial discrimination directed at the Com-
plainant. The abuse and racial slurs 
were thus substantial factors in regard 
to Mr. Bowman's decision to terminate 
Complainant. In short, Complainant 
was terminated, on or about July 14, 
1972, because of his race and color. 

5) Complainants performance dur-
ing his second period of employment 
was substandard, and this substan-
dard performance was a result of the 
past discrimination meted out by the 
Respondent. 

CONCLUSIONS OF LAW 
1) Respondent had a duty under 

the law to provide the Complainant 
with a racially neutral work environ-
ment in the sense that it was obliged to 
prevent its supervisory agents from 
subjecting Complainant to racial abuse 
and harassment. This duty was an af-
firmative duty in the sense that Re-
spondent should have ensured that the 
work environment was racially neutral 
and should have taken active steps to 
maintain the environment in that 
status. Respondents legal duty in this 
regard was breached in these 
particulars: 

a) The racial abuse and harass-
ment directed against Complainant by 
two supervisory personnel. 

b) The failure, once this situation 
became known by a more senior su-
pervisor (West), to put a stop to these 
occurrences. 

The breach of this legal duty consti-
tutes a violation of ORS 659.030(1)(a). 

2) The racially discriminatory ac-
tions of the supervisors, Messrs. Bonk, 
Fetters, West and Bowman are im-
puted to the Respondent. 

3) Respondents termination of 
Complainant on July 12, 1972, be-
cause of his race and color, constitutes 
another 	violation 	of 	ORS 
659.030(1)(a). 

4) Findings of Fact - Procedural 4 
and Ultimate Findings of Fact 1 consti-
tute compliance with the conciliation 
provisions of ORS 659.060(1) and 
659.050(1). 

RULINGS ON MOTIONS AND AF-
FIRMATIVE DEFENSES PRO-
POUNDED BY RESPONDENT 
1) Motion to Dismiss Charges Due 

to Alleged Failure of the Bureau of La-
bor to Undertake Reasonable Efforts 
to Conciliate the Claim. 

This motion is denied. Assuming, 
for the sake of argument only, that the 
language of ORS 659.050(1) ("the 
Commissioner may cause immediate 
steps to be taken through conference, 
conciliation") can be construed to im-
pose an absolute jurisdictional condi-
tion precedent to the scheduling and 
conduct of a contested case hearing, 
this issue is disposed of by means of 
Finding of Fact - Procedural 4, Ultimate 
Finding of Fact 1 and Condusion of 
Law 4. 

2) Motion to Dismiss Because of 
the Complainants Failure to Exhaust 
the Grievance Procedure Established  

by the Collective Bargaining Agree-
ment in Attempting to Resolve his 
Complaint. 

Respondents attack on the Com-
missioners jurisdiction in regard to this 
issue is supported by citation to two 
Oregon Supreme Court cases and a 
United States Supreme Court case, all 
of which cases involve the application 
of the National Labor Relations Act. It 
will be helpful here to discuss these 
cases with a view toward distinguish-
ing them from the facts and circum-
stances at issue here. 

Republic Steel Corporation v. Mad-
dox, 379 US 650, 85 SCt 614 (1965) 
involved a suit brought by an employee 
for severance pay which was provided 
for in a collective bargain. He brought 
his legal action in the Alabama State 
Court and received a judgment and the 
Appellate Courts of Alabama affirmed 
the Trial Court Judgment on the basis 
that under Alabama law, Maddox was 
not required to exhaust the contract 
grievance procedures in regard to his 
attempt to recover severance pay. 
The Court reversed the Alabama State 
Court Judgment and laid down this 
rule: 

"As a general rule in cases to 
which federal law applies, federal 
labor policy requires that individual 
employees wishing to assert con-
tract grievances must attempt use 
of the contract grievance proce-
dure agreed upon by employer 
and union as a mode of redress." 
[379 US] at 652. 

State ex rel Nilsen v. Berry, 248 Or 
391, 434 P2d 471 (1967), another 
case cited by the Respondent, leans 
heavily on Maddox. The issue in that 
case was whether doctrines of federal  

labor law, applied to a provision in. a 
collective bargaining agreement be-
tween a labor union and an employer 
engaged in interstate commerce, pre-
vailed over inconsistent local rules. 
The dispute involved overtime wages, 
provisions for which were set out in the 
collective bargain. The Labor Com-
missioner had brought his action to re-
cover overtime wages, under the 
provisions of Oregon law. The Oregon 
Supreme Court held that the operative 
federal statute which reposed jurisdic-
tion exclusively in the federal courts 
pre-empted the field, state legislation to 
the contrary notwithstanding. 	The 
Court quoted with approval language 
from Teamsters Local v. Lucas Flower 
Co., 369 US 95: 

"[W]e cannot but conclude that in 
enacting §301, Congress intended 
doctrines of federal labor law uni-
formly to prevail over inconsistent 
local rules." [369 US] at 104. 

Gilstrap v. Mitchell Bros. Truck 
Lines, 270 Or 599, 606, 529 P2d 370 
(1974), the third case cited by the Re-
spondent, involved a dispute between 
the truck-owner employees and the 
trucking company employer in regard 
to certain oral and written agreements 
concerning the trucks. The Court ex-
cused the employees from strict com-
pliance with the mandatory grievance 
procedure because of reasons not ma-
terial here, but essentially the case can 
be regarded as a restatement of the 
general rule laid down in Maddox. 

This agency takes the legal posi-
tion that cases brought under the provi-
sions of ORS chapter 659 involving the 
Labor Commissioner's enforcement of 
civil rights (and not involving disputes 
as to overtime and severance pay 
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entitlements) are not subject to the 
Maddox rule. This position is sup-
ported by the United States Supreme 
Court case of Alexander v. Gardner-
Denver Co., 7 EPD 6793 [415 US 36] 
(1974), which contains the following 
language in regard to this issue: 

'We think, therefore, that the fed-
eral policy favoring arbitration of 
labor disputes and the federal pol-
icy against discriminatory employ-
ment practices can best be 
accommodated by permitting an 
employee to pursue fully both his 
remedy under the grievance-
arbitration clause of a collective 
bargaining agreement and his 
cause of action under Title VII." [7 
EPD] at 6802-3. 

Title VII is the federal counterpart of the 
statutes and administrative machinery 
providing for the resolution of civil rights 
complaints found in ORS chapter 659. 

The Alexander Court provided a 
convincing rationale to support its 
holding: 

"Arbitral procedures, while well 
suited to the resolution of contrac-
tual disputes, make arbitration a 
comparatively inappropriate forum 
for the final resolution of rights cre-
ated by Title VII. This conclusion 
rests first on the special role of the 
arbitrator, whose task is to effectu-
ate the intent of the parties rather 
than the requirements of enacted 
legislation." [7 EPD] at 6801. 

There is another analysis set out to ex-
plain the availability of separate distinct 
forums: 

"In submitting his grievance to arbi-
tration, an employee seeks to indi-
cate his contractual right under a 

collective bargaining agreement. 
By contrast, in filing a lawsuit un-
der Title VII, an employee asserts 
independent statutory rights ac-
corded by Congress. The dis-
tinctly separate nature of these 
contractual and statutory rights is 
not vitiated merely because both 
were violated as a result of the 
same factual occurrence. And 
certainly no inconsistency results 
from permitting both rights to be 
enforced in their respectively ap-
propriate forums[.]" [7 EPD] at 
6799. 

Respondents motion is denied. 

3) The Respondents Assertion By 
Way of Affirmative Defense That the 
Commissioner is Without Authority to 
Make an Award for Humiliation, Mental.  
Distress, Etc., in Employment Discrimi-
nation Cases. 

The Respondent argues that the 
Commissioner is without authority to 
award humiliation damages because: 

1) There is a constitutional prohibi-
tion to such an award absent a jury 
trail, and 

2) The recent approval of a bill by 
the Oregon legislature which grants a 
private cause of action to a complain-
ant and does not provide for compen-
satory and punitive damages acts as a 
prohibition to such an award by the 
Commissioner. 

The constitutional question — In 
Williams v. Joyce, 4 Or App 482, 479 
P2d 513 (1971), the Supreme [sic] 
Court of Oregon in its consideration of 
the propriety of an award of damages 
for mental distress suffered as a result 
of racial discrimination in housing, held 
that there was no constitutional  

impediment which barred the legisla-
ture from authorizing an agency to 
award such damages. Arguing that a 
distinction between this case and the 
present circumstances exists because 
Joyce is a housing case and this case 
is an employment case, seems a per-
fect example of a distinction without a 
difference. 

There is, however, an employment 
discrimination case, School District No. 

v, Nilsen, 271 Or 641, 534 P2d 1135 
(1975), which indicates that such dam-
ages are properly awarded provided 
the record contains a sufficiency of evi-
dence of humiliation, ridicule and em-
barrassment. The award for these 
damages was reversed only because 
of an insufficiency as to the quantum 
and quality of evidence of humiliation, 
ridicule and embarrassment. The 
Court stated at 484: 

"There was no evidence of hu-
miliation. No one reviled the com-
plainant, accused her of any moral 
impropriety, or ridiculed or embar-
rassed her because she was preg-
nant. At most, it was reported to 
her by some third party that the 
principal had said that if he had 
known she was going to cause 
this much trouble, he would have 
fired her . ." 

In the present case, as the findings 
reflect, there is an abundance of evi-
dence concerning ridicule, embarrass-
ment and humiliation meted out to the 
Complainant by the Respondent. This 
situation was particularly egregious in 
view of Hayes' youth. That a young 
man should encounter such an envi-
ronment in his initial venture into the 
world of work is outrageous. In cir-
cumstances such as this an award for  

humiliation, mental distress, etc., is not 
only appropriate but is indeed contem-
plated by the legislature of the State of 
Oregon. 

The recently enacted statute — Re-
spondent contends that the enactment 
of ORS 659.095 and 659.121 in 1977 
remove from the Commissioner any 
ability (which he might have had) to 
award damages for humiliation which 
the courts expressly approved in Joyce 
and implicitly approved in School Dis-
trict No. 1. Respondent claims these 
statutes have retroactive effect on sub-
stantive rights involving operative facts 
which occurred before their effective 
date. This agency believes that had 
the legislature so intended this retroac-
tive effect, it would have expressly ad-
dressed itself to the issue in the 
language of the new procedural stat-
utes it was enacting. 

By way of summary, the position of 
the Bureau of Labor is that, whatever 
the effects of the newly enacted stat-
utes on the Commissioner's ability to 
award damages for humiliation result-
ing from operative facts occurring after 
October 4, 1977, these statutes have 
no effect on the Commissioner's ability 
to award these damages under the 
facts and circumstances of this case. 

ORDER 

NOW, THEREFORE, as provided 
by ORS 659.060(3) and 659.010(2) 
and in order to eliminate the effects of 
the unlawful practices found and to 
protect the rights of other persons simi-
larly situated, Respondent is ordered 
to: 

1) Deliver to the Portland office of 
the Oregon Bureau of Labor within fif-
teen (15) days of the execution of this 
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Order a certified check, payable to 
Dana Hayes, in the amount of Four 
Thousand Dollars ($ 4,000.00) to com-
pensate him for the humiliation, ridicule 
and embarrassment suffered at Re-
spondents hands. 

2) Deliver to the Portland office of 
the Oregon Bureau of Labor within fif-
teen (15) days of the execution of this 
Order a certified check, payable to 
Dana Hayes, in the gross amount of 
Three Hundred Eighty-Eight Dollars 
and Fifty Cents ($ 388.50) represent-
ing back pay for the period July 15, 
1972, through August 19, 1972, com-
puted at the rate of 37 hours per week 
($ 2.10 per hour) for five weeks. 

3) Make a copy of this document a 
permanent part of any personnel rec-
ordation it maintains concerning the 
employment of Dana Hayes during the 
year 1972, and to furnish a copy to 
anyone making inquiries concerning 
Mr. Hayes' employment or his perform-
ance with Respondent. 

In the Matter of 

SCOTT PASKET1 
and Craig Boone, Respondents. 

Case Number 18-78 

Final Order of the Commissioner 

Issued March 30, 1979. 

SYNOPSIS 
Respondents, an apartment house 

owner and his manager, did not com-
mit an unlawful practice in evicting 

Complainant, a black female, for failure 
to timely pay rent. Complainant testi-
fied inconsistently regarding her at-
tempt to pay rent, and the record 
showed that no rent was paid. The 
Agency did not present corroboration, 
which was arguably available from 
complainants sisters, as to Respon-
dent Boone's alleged racially abusive 
language_ The Commissioner dis-
missed the specific charges as to both 
Respondents. ORS 659.033(1)(b); 
659.060(3). 

The above entitled matter having 
come on regularly for hearing before 
Dale A. Price, designated as Presiding 
Officer by the Commissioner of the 
Oregon Bureau of Labor, the hearing 
having been held in Room 773 of the 
State Office Building, 1400 S.W. Fifth 
Avenue, Portland, Oregon. Com-
mencing at 9:30 a.m. on October 9, 
1978, and continuing through the after-
noon of the same; the Complainant 
having been present and the Agency 
having been represented by Michael J. 
Tedesco, Assistant Attorney General, 
and the Respondents having been 
present and represented by Mr. Wil-
Nam H. Mitchel, Attorney at Law. A 
proposed decision having been issued 
on January 23, 1979, and no excep-
tions having been filed during the thirty 
days allowed, the Commissioner of the 
Oregon Bureau of Labor does hereby 
issue the following Findings of Fact, 
Conclusions of Law, Rulings on Mo-
tions, Opinion and Final Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) At all times material herein, Re-
spondents were persons engaged in 
the business of owning and managing  

real property for rent and as such, they 
are subject to the proscriptions of ORS 
659.010 through 659.110. 

2) On or about December 7, 1974, 
Dorothy Bryant filed a verified com-
plaint with the Civil Rights Division of 
the Oregon Bureau of Labor alleging 
that she had been evicted from her 
apartment in Respondents Cameo 
Plaza Apartments premises by Re-
spondents because of her race. 

3) Following the filing of the verified 
complaint by Dorothy Bryant, the Civil 
Rights Division investigated the allega-
tions in this complaint and determined 
that substantial evidence existed to 
support the Complainants allegation 
that she had been discriminated 
against in her eviction because of her 
race. 

4) Thereafter, the Civil Rights Divi-
sion attempted to reach an informal 
resolution of the complaint through 
conference, conciliation and negotia-
tion, but was unsuccessful in these 
efforts. 

FINDINGS OF FACT — THE MERITS 

1) Complainant is a black woman 
who resided at the Cameo Plaza 
Apartments, Apartment 111, located at 
7660 East Burnside, Portland, Oregon, 
from January 1, 1974, until September 
15, 1974. 

2) Respondent Scott Paskett was 
at all times material herein owner of 
Cameo Plaza apartments. 

3) Respondent Craig Boone was 
at all times material herein the man-
ager of the Cameo Plaza Apartments. 
Mr. Boone was originally employed by 
Property Management Incorporated 
and was retained by Mr. Paskett when  

he assumed ownership of the subject 
apartments. 

4) Among the duties incident to 
management of the Cameo Plaza 
apartments was the duty to collect the 
monthly rental payment from the ten-
ants and to evict tenants who violated 
the terms of their rental agreements. 

5) Respondent Craig Boone de-
manded September rent payment from 
Complainant on September 7, 1974. 
Complainant refused to pay Mr. Boone 
and telephoned Respondent Scott 
Paskett on or about Sepi.Anber 7, 
1974, to complain about alleged verbal 
abuse and different treatment meted 
out by Mr. Boone and allegedly based 
upon Complainants black race. Dur-
ing this telephone conversation, Re-
spondent Scott Paskett told 
Complainant that Mr. Boone was em-
ployed to collect rents and that com-
plainant should forthwith tender the 
September rent payment to Mr. 
Boone. 

6) Complainant did not tender pay-
ment of rent for her apartment in and 
for September of 1974. 

7) Complainant was evicted by 
Respondents on September 15, 1974, 
for failure to pay rent lawfully due and 
owing since September 1, 1974. 

ULTIMATE FINDINGS OF FACT 
1) The Civil Rights Division of the 

Oregon Bureau of Labor made rea-
sonable efforts to resolve the complaint 
with the Respondent prior to the serv-
ice of Specific Charges of Discrimina-
tion upon Respondent. 

2) Complainant did not tender rent 
for September of 1974 and was 
evicted from her apartment in mid-
September 1974 because of her failure 
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to pay rent, which was due on Septem-
ber 1, 1974, and not because of her 
race and color. 

CONCLUSIONS OF LAW 

Dorothy Bryant was evicted from 
her apartment by the Respondents be-
cause she failed to pay rent. The evic-
tion of the tenant for failure to pay rent 
does not violate ORS 659.033(1)(b). 

RULINGS ON MOTIONS 

During the hearing, Respondents 
moved to dismiss the Specific Charges 
against them on the grounds of the 
passage of an excessive amount of 
time. Respondents asserted that the 
passage of an allegedly unjustified pe-
riod of time had prejudicially weakened 
their ability to present an adequate de-
fense to the charges against them. A 
ruling upon this motion was reserved 
at the time of the hearing. Respon-
dents specifically cited the unavailabil-
ity of the majority of tenants who 
occupied their apartment complex at 
times material herein and who, they 
assert, could have corroborated their 
defense. 

In this case, there was insufficient 
evidence presented to support the alle-
gations contained in the Specific 
Charges. 

OPINION 

Complainant alleges that, while a 
resident of the Cameo Plaza Apart-
ments, she entered an informal agree-
ment with the manager who preceded 
Respondent Mr. Boone, which allowed 
her to pay rent not on the first of each 
month, but prior to the tenth. Early in 
her testimony, Complainant alleged 
that she borrowed money and offered 
rent payment on or about September 
7, 1974, to Respondent Mr. Boone,  

then the manager of the Cameo Plaza 
Apartments in which she lived. In re-
sponse to his demand for payment, 
Complainant further alleged that Mr. 
Boone refused to accept her rent pay-
ment and stated that he wanted to 
"move out all niggers." Complainant 
testified that Mr. Boone indulged in ra-
cial slurs against her and other blacks 
"several times" while he was the man-
ager of the Cameo Plaza Apartments. 
Complainant referred specifically to an 
incident of alleged abusive language 
delivered by Mr. Boone to Complainant 
and to her sister during a disagree-
ment about use of a parking spot as-
signed to Complainant on or about 
September 7, 1974, the same day 
when Mr. Boone sought her Septem-
ber rent payment. 

On cross examination during the 
hearing, Complainant testified that she 
never offered rent; that it was de-
mended and that she refused to pay 
rent because of "abusive language." 
This statement conflicts with Complain-
ants statement on direct testimony, 
that she did offer rent to Mr. Boone on 
September 7, 1974. It is not disputed 
that Complainant did not tender pay-
ment of rent at any time subsequent to 
September 7, 1974. 

At times material herein, Complain-
ant had two sisters living in the immedi-
ate proximity to her apartment at the.  
Cameo Plaza. Sister Rosetta resided 
with the Cameo Plaza and sister Mary 
resided in a duplex within sight of the 
Complainants apartment. Complain-
ants sisters were in excellent positions 
to be parties to, and to witness events 
relevant to matters at issue here. One 
of Complainants sisters was directly 
involved in a disagreement, in which 

Complainant was also involved, with 
Respondent Mr. Boone over use of the 
Cameo Plaza parking lot. In view of 
their close proximity to and participa-
tion in relevant events material to the 
issues at hand, it is worthy to note that 
Complainants sisters were unable or 
unwilling to testify, directly or by depo-
sition, in support of Complainant's alle-
gations of unlawful discrimination 
based upon her race. 

In the absence of corroboration by 
supporting testimony of other wit-
nesses or by documents, and in light of 
Complainants inconsistent testimony 
regarding tender of rental payment on 
September 7, 1974, I cannot declare 
Complainants self-serving allegations 
of racial slurs to constitute substantial 
evidence in support of her allegations. 

The Assistant Attorney General 
has failed to carry the burden of proof 
in this case. The Specific Charges and 
the Complaint against the Respon-
dents and each of them must be 
dismissed. 

ORDER 

WHEREAS the Presiding Officer 
has deemed the evidence presented 
to be inadequate to establish that Re-
spondents did engage in unlawful 
practices against Complainant, the 
Specific Charges and the Complaint as 
against each of the Respondents are 
hereby dismissed under the provisions 
of ORS 659.060(3). 

In the Matter of 
EASTERN AIR LINES, INC., 

a Delaware corporation doing busi-
ness in Oregon, Respondent 

Case Number 23-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued March 30, 1979. 

SYNOPSIS 

Based upon stipulated facts, the 
Commissioner found that Respondent 
engaged in an unlawful employment 
practice based on sex by using mini-
mum and maximum height require-
ments for flight attendants of 5'7" to 
6'2" for males and 52" to 5'9" for fe-
males. The female Complainant was 
5'11" tall. The Commissioner found 
that if height was a bona fide occupa-
tional requirement, it was not facially 
neutral in its application. Because 
males of Complainants height were 
not barred from the position based on 
height, the Commissioner found that 
Complainant was the victim of sex dis-
crimination and Respondent commit-
ted an unlawful employment practice in 
advising her that it was unable to con-
sider her for employment as a flight at-
tendant because she did not meet the 
height requirements for females. The 
Commissioner awarded Complainant 
$3179.50 in lost wages, less interim 
earnings, and ordered Respondent to 
cease using gender based height stan-
dards not justified by a bona fide occu-
pational requirement reasonably 
necessary to the normal operation of 
Respondents business. ORS 
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659.010(2); 659.022; 659.030(1)(a); 
659.060(3). 

The above entitled matter was 
scheduled for a contested case hear-
ing to be conducted on November 14, 
1978. Prior to the hearing, the parties 
agreed to have the case decided on 
Joint Stipulation of Fact and Written 
Briefs. This decision is being issued 
under the authority of ORS 659.060. 
On December 13, 1978, R. D. Albright 
was designated by Bill Stevenson, 
then Commissioner of the Oregon Bu-
reau of Labor to replace Neil H. Run-
ning as Presiding Officer. 

FINDINGS OF FACT — 
PROCEDURAL 

1) The following Administrative Ex-
hibits were received into evidence by 
the Presiding Officer. 

X-1 	Specific Charges of Unlaw- 
ful Discrimination. Dated 8-29-78. 

X-2 Notice of Hearing. Dated 
09-19-78. 

X-3 	Designation of Presiding Of- 
ficer. Dated 10-4-78. 

X-4 	Substitution of Presiding Of- 
ficer. Dated 10-26-78. 

X-5 	Joint Stipulation of Facts. 
Received 12-12-78. 

X-6 Trial Brief - Michael J. 
Tedesco. Received 12-12-78. 

X-7 Brief of Eastern Air Lines, 
Inc. Received 12-14-78. 

X-8 Stipulation signed and 
Dated 1/2 & 1/9/79. Received 
01-18-79. 

2) On January 18, 1979, the fol-
lowing Joint Stipulation of Fact was 
received: 

STIPULATION 

"I, Michael J. Tedesco, Assistant 
Attorney General, for the State of Ore-
gon and I, Richard P. Magumo, Attor-
ney for Eastern Air Lines, Inc., agree to 
the following stipulation: 

'That we waive a public hearing in 
the matter of the allego'd unlawful em-• 
ployment practices based upon sex by 
Eastern Air Lines, Inc., rather we re-: 
quest that the Oregon Bureau of Labor 
decide the merits of this case upon 
written briefs that were submitted to the 
Oregon Bureau of Labor in December 
of 1978." 

FINDINGS OF FACT THE MERITS 
1) Following is the Joint Stipulation 

of Facts received in the office of the 
Presiding Officer on December 12, 
1978. 

Joint Stipulation of Facts 

"1) Eastern Air Lines, Inc. 
('Eastern') was at all relevant times 
and is now a common carrier by 
air having a place of business 
within the State of Oregon and is 
an employer within the meaning of 
the applicable provisions of the 
Oregon Fair Employment Prac-
tices Act. (ORS [chapter] 659) 

"2) Ms. Zoe Ann Wilson is a 
female who resides in the State of 
Oregon and who is 5111" in height. 

"3) On December 22, 1974, 
Ms. Wilson completed an applica-
tion for employment by Eastern as 
a flight attendant. On or about that 
same date she mailed that appli-
cation along with a covering letter 
to Eastern. This letter and Ms. 
Wilson's application were received 
by Eastern at its corporate 

headquarters in Miami, Florida, on 
December 30, 1974. 

"4) On January 15, 1975, Ms. 
Wilson wrote to Eastern referenc-
ing her earlier application and 
again expressing interest in being 
considered for a position as a flight 
attendant. This letter was received 
by Eastern on January 20, 1975. 

"5) Sometime after January 
20, 1975, Eastern responded for 
the first lime to Ms. Wilson's letters 
of December 22, 1974, and Janu-
ary 15, 1975, and advised her that 
all recruitment and hiring activity 
for flight attendants had been sus-
pended for several months. 

"6) Ms. Wilson responded to 
Eastern's letter in an undated letter 
in which she continued to express 
interest in a position as flight atten-
dant. This letter was received by 
Eastern on February 7, 1975. 

"7) On March 15, 1975, Ms. 
Wilson again wrote to Eastern and 
requested consideration for a flight 
attendant position when Eastern 
resumed hiring. This letter was re-
ceived by Eastern on March 20, 
1975. 

"8) On September 16, 1975, 
Ms. Wilson again wrote to Eastern 
'to update my file and keep it cur-
rent' This letter was received by 
Eastern on September 23, 1975. 

"9) On September 30, 1975, in 
Portland, Oregon, Ms. Maggie 
Lance of Eastern Air Lines inter-
viewed Ms. Wilson and adminis-
tered Eastern's aptitude test to Ms. 
Wilson. 

"10) On October 8, 1975, 
Eastern wrote to Ms. Wilson and  

told her that since she did not meet 
its maximum height requirements 
for females it was 'unable to con-
sider you for employment.' 

"11) On October 23, 1975, Ms. 
Wilson filed a verified complaint, 
F-FEP-S-HI-75-1493, with the 
Oregon Bureau of Labor alleging 
that Eastern had discriminated 
against her on the basis of her sex 
in that she was denied an opportu-
nity to be considered for a position 
as a flight attendant because she 
exceeded the maximum height re-
quirements for females. However, 
Ms. Wilson did not exceed the 
height requirement for males. 

"12) In August of 1976 the Civil 
Rights Division of the Oregon Bu-
reau of Labor commenced an in-
vestigation of Ms. Wilson's 
complaint. On June 7, 1977, the 
Civil Rights Division determined 
that 'substantial evidence of dis-
crimination has been found to sup- 
port the allegations of 	Ms. 
Wilson's complaint. 	The Civil 
Rights Division attempted to con-
ciliate the complaint and on July 
11, 1977, Eastern advised the Civil 
Rights Division that it declined the 
offer of conciliation. 

"13) On August 29, 1978, the 
Oregon Bureau of Labor filed the 
Complaint in this proceeding, No. 
23-78. 

"14) Eastern has established 
minimum and maximum height re-
quirements for its flight attendants. 
In 1975 and thereafter, Eastern's 
height standards for females are 
5'2" to 5'9" and for males 5'7" to 
6'2". 
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face or in its effect. However, in this 
case Respondent does employ indi-
viduals of the same height as Corn-
plainant and in the same position as 
Complainant sought and from which 
Complainant was barred solely on the 
basis of sex. 

4) 	Elimination of discrimination 
against an individual is consistent with 
the purpose and content of Oregon's 
Fair Employment Practices Act, ORS 
659.022 indicates: 

"The purpose . . . is to encourage 
the fullest utilization of available 
manpower by removing arbitrary,] 
standards . . as a barrier to errs::_;1  
ployment ...." 

ORS 659.030 provides in part 

"(1) . . . . It is an unlawful em-
ployment practice: 

"(a) for an employer, because 
of an individual's sex . . . to refuse 
to hire or employ . . . such 
individual." 

"15) The 52" minimum and 
62" maximum standards are es-
sential qualifications for the per-
formance of the safety aspects of 
a flight attendants work. A person 
who was less than 5'2" in height 
could not adequately perform the 
safety functions required of a flight 
attendant. Similarly, a person who 
was more than 6'2" in height could 
not work in certain areas such as 
galleys found on some aircraft 
flown by Eastern because of the 
limited height of these areas." 

2) On December 12, 1978, and 
December 14, 1978, briefs were re-
ceived from the attorneys for the 
Agency and Respondent respectively. 

CONCLUSIONS OF LAW 
1) The Respondents employment 

standards regarding height are not fa-
cially neutral. The disparity between 
the employment opportunities offered 
to male flight attendant applicants of a 
height between 5'7" and 62" and the 
denial of such an opportunity to female 
applicants of the same height range is 
sufficient to establish a prima facie 
case of sex discrimination under ORS 
659.030(1)(a), 

2) A distinction in employment op-
portunity based solely upon gender is 
not valid in the absence of the em-
ployer's demonstration of a bona fide 
occupational requirement (BFOR) rea-
sonably necessary to the normal op-
eration of the employers business. 

3) There may be a BFOR rea-
sonably necessary to the normal op-
eration of the Respondent's business 
which would permit the setting of some 
height standard even though it may 
discriminate on the basis of sex on its 

5) The application of Respondents 
height standards to a statistically viable 
sample does not rebut a prima facie 
case of discrimination where a 5'11" 
individual is denied application for a job 
solely on the basis of sex. 

6) There is insufficient evidence to 
support an award of damages due to 
mental suffering and humiliation. 

ORDER 

NOW, THEREFORE, as provided 
by the provisions of ORS 659.060(3) 
and 659.010(2) and in order to elimi-
nate the effects of the unlawful prac-
tices found and to protect the rights of 
other persons similarly situated, Re-
spondent is ordered to:  

1) Deliver to the Portland Office of 
the Oregon Bureau of Labor within fif-
teen (15) days of the execution of this 
Final Order, a certified check, payable 
to Zoe Ann Wilson, representing the 
amount Complainant would have 
earned had she not been denied em-
ployment by the Respondent as a re-
sult of an unlawful practice of 
discrimination commencing June 1, 
1975, the date Respondent resumed 
hiring flight attendants, through No-
vember 17, 1975, which is Three 
Thousand One Hundred Seventy-Nine 
Dollars and Fifty Cents ($3,179.50) 
less any amounts earned by Com-
plainant during that period. 

2) Complainant is to provide to Re-
spondent within ten (10) days of the 
date of this Final Order a figure which 
represents that portion of the Two 
Thousand Eight Hundred Eighty-Nine 
Dollars and Fifteen Cents ($ 2,889.15) 
of other income earned by Complain-
ant during the period June 1, 1975, 
through November 17, 1975. 

3) Cease and Desist from the use 
of gender based height standards that 
discriminate on the basis of sex and 
are not justified by the existence of a 
BFOR reasonably necessary to the 
normal operation of Respondents 
business. 

In the Matter of 

CITY/COUNTY COMPUTER 
CENTER, a division of the City of 
Salem and County of Marion, State 

of Oregon, Respondent. 

Case Number 08-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued April 23, 1979. 

SYNOPSIS 

Respondent committed an unlawful 
employment practice by refusing per-
manent hire of a female Complainant 
to a clerk-messenger job she had suc-
cessfully filled as a temporary em-
ployee for four months, and hiring a 
male based on a perception that Com-
plainant might not be able to handle 
the lifting and stacking requirements of 
the job. Finding that those require-
ments had not been a problem for 
Complainant and that Respondent ig-
nored her actual individual ability in 
basing her exclusion on a paternalistic 
stereotypical presumption due to her 
sex, the Commissioner awarded stipu-
lated damages of $4,163, and ordered 
that a copy of the Final Order be 
placed in Complainants personnel file. 
ORS 	659.010(2); 	659.030(1); 
659.060(3). 

The contested case in the above-
entitled matter came on regularly for 
hearing before R. D. Albright, who was 
designated as Presiding Officer in this 
matter by Bill Stevenson, then Com-
missioner of the Oregon Bureau of La-
bor. The hearing was held on 
September 13, 1978, in Salem, 
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Oregon. The Complainant was pre-
sent and testified during the course of 
the hearing. The case for the Oregon 
Bureau of Labor was presented by Cliff 
Ouelette and Randolph B. Harris, As-
sistant Attorneys General, of its attor-
neys, and the case for the Respondent 
was presented by William E. Blair, As-
sistant City Attorney. The hearing was 
conducted under the authority and pro-
visions of ORS 659.060. 

FINDINGS OF FACT — 
PROCEDURAL 

The Agency and the Respondent 
stipulated to the facts set forth in the 
following paragraphs numbered 1, 2, 
and 3. 

1) At all times material herein, the 
Respondent, City/County Computer 
Center, was and is an employer sub-
ject to the provisions of ORS 659.010 
to 659.110. 

2) On or about October 16, 1975, 
Betty Lois Grandmason, a female, filed 
a verified complaint with the Civil 
Rights Division of the Oregon Bureau 
of Labor, alleging that she had been 
and continued to be discriminated 
against in connection with her employ-
ment by her employer, the Respon-
dent, City/County Computer Center, 
because of her sex. 

3) In the event it is found that Re-
spondent did engage in the unlawful 
employment practice charged, Com-
plainant's damages are Four Thou-
sand One Hundred Sixty-Three Dollars 
($4,163.00). 

FINDINGS OF FACT — THE MERITS 
Chronology 

1) Respondent, City/County Com-
puter Center, is a shared computer fa-
cility between the City of Salem and 

Marion County. Complainant worked 
for the Respondent as a Clerk-
Messenger during the summer of 
1975, at which time the following per-
sons were also employees of Respon-
dent: George Smith, Director; Hank 
Jackson, Operations Manager; Ordina 
Bond, Operations Supervisor; and 
Marvin Pauls, Fred Graves and Tim 
Wheeler, Computer Operators. 

2) Respondent had a temporary 
opening for the position of Clerk-
Messenger during the month of June 
1975 while the regular Clerk-
Messenger, Mr. Calendar, was absent. 

3) Complainant was a work-study 
student assigned to Respondent dur-
ing the Spring term of 1975 and ap-
plied for temporary summer work with 
Respondent. Respondent hired Com-
plainant to fill the Clerk-Messenger po-
sition for the month of June. 

4) During June 1975, Mr. Calender 
informed Respondent that he did not 
intend to return to work with Respon-
dent. Complainant made formal appli-
cation for the full-time position of 
Clerk-Messenger. 

5) Respondent's Operations Man-
ager considered a number of appli-
cants for the position of Clerk-
Messenger and hired a man for the 
full-time position. However, the new 
Clerk-Messenger resigned after one 
and a half (11/2) days on the job. Re-
spondents Operations Supervisor then 
asked Complainant to resume per-
formance of the duties of the 
Clerk-Messenger. 

6) Approximately August 1, 1975, 
Bond gave Complainant a status slip 
indicating a pay increase from $2.51 to 
$3.51 per hour, which was the starting  

salary for the permanent Clerk- 
Messenger position. 	Complainant 
asked Bond if that meant she had the 
permanent Clerk-Messenger position. 
Bond indicated to the Complainant that 
she would have to wait for Jackson to 
return before a decision could be 
made. Bond further indicated that 
Grandmason's application had not 
been received, but that Bond would try 
to locate the application. 	Subse- 
quently, about mid-August, Complain-
ant was informed that a man had been 
hired for the Clerk-Messenger position 
and that she was to train him for the 
position. 

7) Complainant trained the new 
male Clerk-Messenger and her em-
ployment was then terminated about 
October 1, 1975. 

Job Requirements 
1) The job of Clerk-Messenger 

consisted of decollating and bursting 
computer printouts, maintaining sup-
plies in the computer room, storing and 
organizing supplies in the storeroom, 
and delivering orders and finished jobs 
by car to various offices. 

2) The job description indicated 
that boxes of computer paper needed 
to be stacked four or five high. The 
boxes of computer paper varied in 
weight between 30 and 60 pounds and 
from 10 inches to 24 inches in height, 
width and depth. 

3) At the request of the parties, an 
on-site inspection of the employment 
area was conducted by the Presiding 
Officer and the following observations 
were made: 

(a) The storeroom is a large room 
with boxes of computer forms stored 
on all sides and additionally forming an  

island in the center. Some boxes are 
stored on metal shelves with the re-
mainder stacked on the floor. 

(b) The boxes of computer forms 
are three rows deep along the walls of 
the storeroom leaving an aisle way 
about three feet wide between the 
boxes and the center island of stacked 
boxes. 

(c) Some of the stacks are three 
boxes high while others are seven 
boxes high. 

(d) To aid in the work, a five foot 
metal folding step ladder and hand 
truck are available for use in the 
storeroom. 

(e) The computer is in constant op-
eration during a 24-hour day. 

It is not disputed that this configuration 
is the same as it was at all times mate-
rial herein. 

4) At the present time Respondent 
uses a lifting test to qualify applicants 
for the position of Clerk-Messenger. 
However, at the time Complainant 
worked for Respondent, no such test 
existed. 

5) Prior to Complainants employ-
ment, no females had been employed 
in the Clerk-Messenger position. How-
ever, Respondent has currently em-
ployed two females in the Clerk-
Messenger position. 
Issue 

1) At the time Grandmason, a 5'2" 
female, was first being considered for 
the temporary Clerk-Messenger posi-
tion, she discussed her ability to per-
form the Clerk-Messenger duties with 
Jackson. 	She testified in part as 
follows: 
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"He wanted to know if I was sure I 
wanted to do this. If I thought I 
could handle it and I told him I 
thought I could. The only problem 
that might come up would be 
stacking boxes . 	It never did. 
We never had any problem with it" 

2) Bond, the Respondents Opera-
tions Supervisor, testified that she did 
not recall Complainant ever coming to 
Bond and indicating Complainant was 
having trouble stacking boxes. 

3) Jackson and Bond interviewed 
and discussed the various applicants 
for the Clerk-Messenger job, but the 
hiring decision was made by Jackson. 
Jackson testified that his reason for not 
hiring Complainant was: 

"Cause she had commented to 
Ordina and myself that that was a 
serious problem as was the lifting 
— the physical part of lifting the 
boxes up four, five, six high, and it 
become a problem and so we felt 
we needed somebody that could 
do that job and so that is why we 
did not hire her." 

4) Computer Operators Wheeler 
and Graves testified they had never 
complained about Complainants per-
formance regarding stacking boxes, 
nor had they ever helped Complainant. 
Jackson, Operations Manager, and 
Pauls, Computer Operator, indicated 
they had voluntarily helped stack some 
boxes. 

5) Complainant testified that Jack-
son asked her to train the new Clerk-
Messenger saying, "I have decided to 
hire a man." 

ULTIMATE FINDINGS OF FACT 
1) 	Respondents position that 

Complainant was unable to perform 

the job was unsubstantiated by the 
facts. Complainant did satisfactorily 
perform the job of Clerk-Messenger 
between June 1, 1975, and October 1, 
1975. 

2) Respondents Operations Man- 
ager made a decision not to hire Com-
plainant on the basis of her sex, while 
disregarding her actual individual ability 
to perform the job of Clerk-Messenger. 

3) Respondents exclusion of 
Complainant from the position of Clerk-
Messenger was based on a specula-
tive presumption that a female of small 
physical size would be unable to per-
form lifting tasks without the actual test-
ing of Complainants ability. 

CONCLUSIONS OF LAW 

The exclusion of Complainant from 
employment based upon a speculative 
presumption of her physical limitations 
constitutes an unlawful employment 
practice of discrimination on the basis 
of sex. 

OPINION 

During the hearing the following testi-
mony was elicited: 

Blair/Question: "You're the one 
that made the hiring decision and 
you know what went through you 
mind at the time and I guess no 
one else does. Can you tell us, did 
Ms. Grandmason's sex play any 
part in your decision that she was 
not going to be hired for the job?" 

Jackson/Answer "It did not. 
And may I clarify a point here. I 
have three girls at home . 	One 
of them right now is a gymnast for 
Boise State on an athletic scholar-
ship . . . the other one is 18 years 
old and works for Safeway in 
stock I would not recommend 

either one of those to do that type 
of job even though physically they 
could handle it." 

Blair/Question: "Why not?" 

Jackson/Answer: "Cause of 
the potential danger of hurting 
themselves." 

It would appear that Jackson's actions 
in denying Complainant the Clerk-
Messenger job were motivated by a 
sincere concern for female employees 
in that position, but concern based 
upon sex rather than upon the individ-
ual abilities of the Complainant. A 
good faith belief based upon stereo-
typical attitudes about a protected 
class is not a valid defense for 
discrimination. 

ORDER 
NOW, THEREFORE, as provided 

by the provisions of ORS 659.060(3) 
and 659.010(2) and in order to elimi-
nate the effects of the unlawful prac-
tices found and to protect the rights of 
other persons similarly situated, Re-
spondent is ordered to: 

1) Deliver to the Portland Office of 
the Oregon Bureau of Labor within fif-
teen (15) days of the execution of this 
Final Order a certified check, payable 
to Betty Lois Grandmason, in the gross 
amount of Four Thousand One Hun-
dred Sixty-Three Dollars ($4,163.00) 
representing the amount of damages 
stipulated to by the parties. 

2) Make a copy of this document a 
permanent part of any personnel rec-
ordation it maintains concerning the 
employment of Betty Lois Grandma-
son during the year 1975, and to fur-
nish a copy to any one making 
inquiries concerning Ms. Grandma-
son's employment. 

In the Matter of 
David Durchins, comprising the 

majority shareholder, and 

DADU ENTERPRISE, INC., 
dba Tower Personnel Recruiters, 

Respondents. 

Case Number 40-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued April 23,1979. 

SYNOPSIS 

Respondent private employment 
agency collected a job placement fee 
from Complainant in excess of the 
schedule in the contract between the 
employment agency and Complainant. 
The transaction was complicated by 
Respondents oral agreement with 
Complainants boyfriend that, unknown 
to her, the boyfriend would pay half of 
the fee. The Commissioner found that 
neither revocation or suspension of 
Respondents license, nor the $622 
civil penalty recommended by the 
Hearings Referee, was justified, since 
this was Respondents first violation. 
However, the Commissioner held that 
ORS 658.155(2) absolutely prohibited 
on the excess charge collected by Re-
spondent, and that a $200 civil penalty 
was appropriate. ORS 658.115(2); 
658.155(2). 

The above entitled matter came on 
regularly for hearing before Neil H. 
Running, designated as Presiding Offi-
cer by the Commissioner of the Ore-
gon Bureau of Labor; at 9:30 a.m. on 
November 16, 1978, in Room 216 of 
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the State Office Building, Portland, 
Oregon. The Oregon Bureau of Labor 
was represented by Steve Tiktin, and 
Respondent represented himself. 

Thereafter, I, Mary Wendy Roberts, 
Commissioner of the Oregon Bureau 
of Labor, having consider the record, 
Proposed Order of the Presiding Offi-
cer and Exceptions filed by the Re-
spondent, and being fully advised in 
the premises, hereby enter the follow-
ing Findings of Fact, Conclusions of 
Law, Opinion and Final Order. 

FINDINGS OF FACT -
PROCEDURAL 

1) Respondent David Durchins is 
the majority shareholder and operator 
of a private employment agency in the 
State of Oregon, has been duly li-
censed as a private employment 
agency by the Oregon Bureau of La-
bor for the years 1976, 1977, 1978, 
and is subject to the provisions of ORS 
658.005 to 658.245 and Administrative 
Rules 839-17-001 to 839-17-279. 

2) On or about May 23, 1977, 
Complainant Karen Fardell filed a veri-
fied complaint with the Wage and Hour 
Division of the Oregon Bureau of Labor 
alleging that Respondent attempted to 
collect and collected a charge for serv-
ices from said Complainant in excess 
of the schedule in the contract to pro-
cure employment between Respon-
dent and Complainant, who was an 
applicant for employment, contrary to 
the provisions of ORS 658.155(2). 

3) Following the filing of the veri-
fied complaint by Complainant, the 
Wage and Hour Division investigated 
the allegations in the complaint and de-
termined that substantial evidence ex-
isted to support the Complainants  

allegation as set forth in her verified 
complaint 

4) Thereafter, the Wage and Hour 
Division attempted to reach an informal 
resolution of the complaint through 
conference, conciliation and negotia-
tion, but was unsuccessful in these 
efforts. 

5) Thereafter, the Oregon Bureau 
of Labor caused to be served upon the 
Respondent a Notice of Proposed 
Revocation or Suspension of License 
or Imposition of Civil Penalty. 

FINDINGS OF FACT - THE MERITS 

1) In 1975, Respondent met and 
became friendly with one Chuck El-
baum, who had been in prior years in-
volved with private employment 
agencies, and was at that time an 
surance agent. 

2) In April of 1976, Chuck Elbaum 
introduced Complainant to Respon-
dent as his girlfriend and also as an 
applicant for a fee paid employment 
position through Respondents private 
employment agency. 

3) On April 4, 1976, Respondent 
and Complainant entered into a fee 
paid contract which provided among 
other things, the following: 

"In the event I am willing to accept 
a referral on a position where I 
may pay the fee, I understand a 
new contract must be negotiated 
and this contract canceled." 

4) During the remainder of April 
and the first part of May 1976, Respon-
dent tried to place Complainant in two 
or three fee-paid positions without 
success. 

5) Thereafter, Respondent and 
Chuck Elbaum, at the request of the 
latter and without the knowledge of 

Complainant, entered into an oral 
agreement whereby Complainant 
would be placed into a half fee paid po-
sition which would be paid by the em-
ployer and the remaining half, which 
would normally be paid by Complain-
ant, paid by Chuck Elbaum. It was 
also agreed that Complainant was not 
to be told of this arrangement 

6) On May 11, 1976, Complainant 
and Melody 011ison, an agent of Re-
spondent, executed a Job Referral 
Document which provided, among 
other things, the following: 

"Fee is negotiable at this point, cli-
ent is willing to pay half if employer 
will pay half to be discussed." 

7) As a result of said Job Referral 
Document, Complainant was hired by 
Kelly-Clarke Company. 	The total 
placement fee was $600, which was 
equal to Complainants salary for one 
month. 

8) A statement dated May 13, 
1976, for $300 was addressed to the 
Kelly-Clarke Company, with a copy to 
Complainant. A statement dated May 
13, 1976, for $300 was addressed to 
Complainant, but both the statement 
and the copy of the Kelly-Clarke state-
ment were sent to Chuck Elbaum at 
his business address. Kelly-Clarke 
Company paid the Respondent $300. 
No payment was made by either Com-
plainant or Chuck Elbaum. 

9) A statement dated August 23, 
1976, for $300 was addressed to 
Complainant, but was sent to Chuck 
Elbaum at his business address. No 
payment was made by either Com-
plainant or Chuck Elbaum. 

10) A statement, undated, but with 
e handwritten notation "sent 

7-28-76", for $300 was addressed to 
and sent to Chuck Elbaum at his busi-
ness address. No payment was made 
by Chuck Elbaum. 

11) As Respondent continued to 
press Chuck Elbaum for payment, their 
friendship gradually began to cool until 
it stopped completely and Chuck El-
baum began avoiding Respondent. 

12) A statement dated September 
13, 1976, for $300 was addressed to 
and sent to Complainant directly. Sub-
sequent thereto Complainant sent Re-
spondent an undated letter in which 
she agreed to try to pay $25 per 
month. 

13) Complainant made three $25 
payments to Respondent totaling $75 
during the period from December 1976 
through March 1977. Complainant re-
turned a statement dated January 3, 
1977, with one of the $25 payments 
with a notation of a change of address. 
No further payments were ever made 
by either Complainant or Chuck 
Eibaum. 

14) A final statement for $225 
dated May 2, 1977, was sent to Com-
plainant which, among other things, 
contained the provision: 

"unless balance is paid by Monday 
5/16/77, this account will be as-
signed to collection." 

15) On or about May 16, 1977, Re-
spondent assigned the said account to 
Credit Resources Inc., with instruction 
that collection efforts were to be made 
upon both Complainant and Chuck 
Elbaum. 

16) On May 23, 1977, Complainant 
filed a verified complaint against Re-
spondent with the Wage and Hour Di-
vision of the Oregon Bureau of Labor. 
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17) The amount of the civil penalty 
in lieu of suspension of license, as pro-
vided in the Notice of Proposed Revo-
cation or Suspension of License or 
Imposition of Civil Penalty, was deter-
mined by the Wage and Hour Division 
in accordance with ORS 658.005 to 
658.245 and Administrative Rules 
839-17-001 to 839-17-279 and ap-
proved by the Commissioner of the 
Oregon Bureau of Labor through the 
Deputy Commissioner. 

UL11MATE FACTS 
1) The Wage and Hour Division of 

the Oregon Bureau of Labor made 
reasonable efforts to resolve Com-
plainants complaint with Respondent 
prior to the service of Notice of Pro-
posed Revocation or Suspension of Li-
cense or Imposition of Civil Penalty. 

2) Respondent attempted to col-
lect and collected a charge for service 
from Complainant in excess of the 
schedule in the contract to procure em-
ployment between Respondent and 
Complainant. 

CONCLUSIONS OF LAW 

1) The Commissioner of the Ore-
gon Bureau of Labor has jurisdiction of 
the person and the subject matter 
herein. 

2) Respondent violated the provi-
sion of ORS 658.155(2) which 
provides: 

"No charge for service to be col-
lected shall be in excess of the 
schedule in the contract to procure 
employment between the agency 
and the applicant for employment." 

3) In his Proposed Order the Pre-
siding Officer upheld a civil penalty of 
Six Hundred Sixty-Two Dollars 
($662.00) which was assessed by the 

Wage and Hour Division and approved 
by the then Commissioner, Bill Steven-
son. This penalty amount includes an 
amount equal to costs to the Oregon 
Bureau of Labor for processing the 
case. I find no statutory authorization 
for such an assessment. I have re-
viewed all the factors in this case and 
being fully aware this was Respon-
dents first and only violation, and that 
said violation was the result of a verbal 
business contract (in lieu of required 
fee-shared contract) based on a per-
sonal friendship and not likely to be re-
peated, I hereby reduce the civil 
penalty to Two Hundred Dollars ($200) 
pursuant to ORS 658.115(2). 

OPINION 

While Respondent admits the acts 
which constitute the violation, he seeks 
to justify or to mitigate his role due to 
Complainant being aware of the partial 
fee situation through the Job Referral 
DoCument which she signed, the letter 
in which she accepted liability for the 
remainder of the fee, and her partial 
payment thereon. This was fully con-
sidered by the Commissioner and it 
was determined that while this reason-
ing might contain some merit in other 
areas of the law, it has no weight here 
since ORS 658.155(2) absolutely pro-
hibits such activity as practiced by Re-
spondent and makes no provision for 
mitigation, even though the circum-
stances point to Complainant's prob-
able knowledge. 

ORDER 

NOW, THEREFORE, as provided 
by the provisions of ORS 658.005 to 
658.245 and Administrative Rules 
839-17-001 to 839-17-279 and in order 
to eliminate the effects of unlawful vio-
lations found and to protect the rights  

of other persons similarly situated, Re-
spondent is ordered to deliver to the 
Portland Office of the Oregon Bureau 
of Labor within fifteen (15) days of the 
execution of this Final Order, a certified 
check in the amount of TWO HUN-
DRED DOLLARS ($200) payable to 
the Commissioner of the Oregon Bu-
reau of Labor. 

In the Matter of 

William Boscole and Rita Boscole, 
dba HEALTHWAYS FOOD CENTER, 

Respondents. 

Case Number 60-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued April 23, 1979. 

SYNOPSIS 

Respondent employers' son, who 
was the store manager, refused to 
consider female Complainant for a 
stockperson job involving moderate to 
heavy lifting. Complainant had experi-
ence with heavy work and asked to 
demonstrate her ability to lift, but was 
not given the opportunity. The position 
was later filled by a male. The son's 
testimony was inconsistent and the 
Commissioner credited the Complain-
ants testimony that the son considered 
the job to be "man's work" and that he 
did not want to work with a woman. 
The Commissioner found that Respon-
dents committed an unlawful  

employment practice, found insufficient 
evidence of mental anguish, awarded 
Complainant $763.90 in wage loss, 
and ordered Respondents to cease 
discriminating against job applicants 
based on sex. ORS 659.010(2); 
659.030(1); 659.060(3). 

The above entitled matter having 
come regularly for hearing before Neil 
H. Running, designated as Presiding 
Officer by the Commissioner of the 
Oregon Bureau of Labor; the hearing 
having been convened at 9:30 a.m. on 
February 20, 1979, in Room 216 of the 
State Office Building, Portland, Ore-
gon. The Oregon Bureau of Labor 
was represented by Michael J. 
Tedesco, Assistant Attorney General, 
and the Respondent was represented 
by Duane Vergeer, Attorney at Law. 

Having considered the record and 
the Proposed Order of the Presiding 
Officer, and being fully advised in the 
premises, I, Mary Wendy Roberts, 
Commissioner of the Oregon Bureau 
of Labor, hereby make the following 
Findings of Fact, Conclusions of Law, 
Opinion and Final Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) It is stipulated by both counsel 
that the correct designation of the Re-
spondent is William Boscole and Rita 
Boscole doing business as Health-
ways Food Center. 

2) At all times material herein the 
Respondent was and is an employer 
subject to the provisions of ORS 
659.010 to 659.110. 

3) On or about November 10, 
1975, Julia Lynn Foster filed a verified 
complaint with the Civil Rights Division 
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of the Oregon Bureau of Labor alleging 
she had been discriminated against in 
connection with her prospective em-
ployment by the Respondent. 

FINDINGS OF FACT — THE MERITS 
1) During the month of November 

1975, the Complainant, Julia Lynn 
Foster, a female person, was 18 years 
of age, weighed 120 pounds and was 
5'5" tall. In June 1975, she had com-
pleted landscaping courses at Portland 
Community College and found em-
ployment with McNaughton Landscap-
ing Company. In the course of her 
employment she was engaged in dig-
ging trenches for sprinkling systems, 
moving dirt in wheel borrows and lifting 
turf, sacks of seed and fertilizer weigh-
ing up to 100 pounds. She was laid off 
in October 1975 due to the seasonal 
nature of the work. 

2) The Respondent caused to be 
printed on or about November 3, 1975, 
in the Help Wanted Section of the Ore-
gonian, an advertisement for a stock 
person at the Fifth Avenue store where 
William Boscole, Jr., the son of William 
Boscole and Rita Boscole, was man-
ager. The said position required mod-
erate to heavy lifting. 

3) As a direct result of said adver-
tisement, the Complainant applied at 
the Fifth Avenue store on or about No-
vember 3, 1975. She was given a 
standard application form, which she 
completed and submitted to William 
Boscole Jr. She was not given an op-
portunity to demonstrate whether or 
not she could do the required work, al-
though she insisted that she could and 
requested to do so. It was implied she 
would not be hired because she was a 
woman. 

4) The Complainant was not hired 
for the said position. Michael Cooper, 
a male person, was hired on or about 
November 17, 1975, as a stock person 
at the Fifth Avenue store. His wage 
was $2.50 per hour for the first week 
and $2.75 per hour thereafter. 

5) The Complainant remained un-
employed until the middle part of No-
vember 1975, when she found 
temporary work with Meier & Frank 
Company through the Christmas sea-
son at a salary of $612.00 per month. 
She was again unemployed from the 
second week of January 1976 through 
the end of February 1976, when she 
found permanent employment. 

6) The differential between Com-
plainants actual earnings and pay at-
tributable to a person who would have 
worked for the Respondent in the posi-
tion which the Complainant applied for 
from November 3, 1975, until she 
found permanent employment in Feb-
ruary 1976 amounts to $763.90. 

CONCLUSIONS OF LAW 

1) The Commissioner of the Ore-
gon Bureau of Labor has the jurisdic-
tion of the person and subject matter 
herein. 

2) The Complainant was denied 
equal employment opportunity through 
discrimination by reason of sex in vio-
lation of ORS 659.030(1). 

3) As a result of said discrimina-
tion, the Complainant was damaged in 
the amount of $763.90. 

4) There was insufficient evidence 
presented to support a finding of hu-
miliation, frustration, anxiety, nervous-
ness, mental anguish and suffering as 
set forth in the Specific Charges. 

OPINION 
The Complainant testified that after 

completing the application for employ-
ment, she presented it to William Bo-
scole Jr., who told her that the job was 
"mans work" and that whoever was 
hired, he would have to work with that 
person and he did not want to work 
with a woman. She further testified he 
told her that since he didn't seek 
'women's work" she shouldn't seek 
"mans work." In his testimony William 
Boscole Jr. denied the alleged state-
ments, but did admit receiving an appli-
cation from the Complainant. William 
Boscole Sr. testified as to the company 
policy concerning hiring and to the al-
leged circumstances surrounding the 
hiring of Michael Collins. 

The testimony of Williams Boscole 
Jr. is suspect due to certain inconsis-
tencies: i.e., he was asked if he dis-
cussed with the Complainant her ability 
to do the work: His answer was: 'We 
never spoke about her job at the time. 
We only spoke about filling out the 
form and that was it" He was later 
asked if he described for the job appli-
cants how much work the job entailed? 
His answer was: " I reviewed the job 
just a little bit so they would get some 
sort of idea." This inconsistency would 
indicate that either William Boscole Jr. 
was not truthful concerning his conver-
sation with the Complainant or, if he 
was truthful concerning the said con-
versation, then he omitted discussing 
with her the job requirements, but did 
discuss the job requirements with the 
other applicants. 

Because of this and other inconsis-
tencies in the testimony of William Bo-
scale Jr. and observation of the 
demeanor of the witnesses by the 

Presiding Officer, I gave greater weight 
to the testimony of the Complainant, 
which was also somewhat corrobo-
rated by the facts. 

ORDER 

NOW, THEREFORE, as provided 
by the provisions of ORS 659.060(3) 
and 659.010(2) and in order to elimi-
nate the effects of unlawful practices 
found and to protect the rights of the 
persons similarly situated, the Respon-
dent is ordered to: 

1) Deliver to the Portland Office of 
the Oregon Bureau of Labor within fif-
teen (15) days of the execution of the 
Final Order, a certified check payable 
to Julia Lynn Foster in the gross 
amount of Seven Hundred Sixty-Three 
Dollars and Ninety Cents ($763.90). 

2) The Respondent is ordered to 
Cease and Desist from discriminating 
against applicants for employment 
based on sex. 
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Having considered the record and 
the Proposed Order issued on March 
20, 1979, and being fully advised in the 
premises, I, Mary Wendy Roberts, 
Commissioner of the Oregon Bureau 
of Labor hereby make the following 
Findings of Fact, Conclusions of Law, 
Opinion, and Final Order. 

FINDINGS OF FACT — 
PROCEDURAL 

All parties stipulated to paragraphs 
1 and 2 below. 

1) At all times material herein, Re-
spondent Comet Stores, a California 
corporation, was and is an employer 
subject to the provisions of ORS 
659.010 to 659.110. 

2) On or about February 1, 1977, 
Complainant Carol M. Rosin, female, 
filed a verified complaint with the Civil 
Rights Division of the Oregon Bureau 
of Labor alleging she had been dis-
criminated against in connection with 
her employment by her employer, Re-
spondent Comet Stores, a California 
corporation, because of her sex. 

FINDINGS OF FACT — THE MERITS 
1) Respondent Comet Stores is a 

corporation organized under the laws 
of the State of California with its princi-
pal office in Pasadena, California. Re-
spondent operates a chain of 
commercial variety stores, one of 
which is located in Lebanon, Oregon. 

2) On or about August 18, 1976, 
Complainant was hired by Respondent 
as a store clerk in the Fabric Depart-
ment of the Lebanon Store. Complain-
ant's duties consisted of waiting on 
customers, operating the cash register, 
stocking shelves with bolts of fabric, 
and ordering new stock. When she 
was not occupied in her own  

department, Complainant was ex-
pected to assist in other departments. 

3) In November of 1976, Com-
plainant discovered that she was preg- 
nant. 	She informed two of her 
supervisors, Hulda Cutlip and Opal 
Broadrow, of her condition. There is a 
conflict as to whether the store man-
ager, Oral L Cole, first heard of Com-
plainant's condition from the two 
supervisors or from Complainant her-
self, however, it is clear that he was 
aware of the situation in November 
1976. 

4) Complainant's pregnancy was 
essentially normal except for excessive 
weight gain and a breech presentation, 
which ultimately necessitated surgical 
delivery. Her physician would have al-
lowed her to work with only the qualifi-
cation that she do no heavy lifting until 
approximately May 9, 1977. 

5) As Complainants condition pro-
gressed, the manager began to re-
ceive complaints from Hulda Cutlip and 
Opal Broadrow that Complainant was 
"sloughing off' in her work. She was 
accused of taking excessive rest 
breaks and sitting down on the carpet 
display or at the pattern counter when 
she should have been working. It was 
also reported to the manager that in 
addition to Complainant failing to help 
out in other departments as was ex-
pected, she required help from others 
to keep her own department in order. 
The manager observed Complainant 
from time to time and determined the 
accusations were essentially correct 

6) On the Sunday prior to January 
15, 1977, the manager called Com-
plainant into his office to discuss his 
observation of her work and the com-
plainants he had received. The tone of  

the conversation which took place was 
friendly. As a result of that conference 
Complainant was terminated on Janu-
ary 15, 1977. Upon Complainant's ter-
mination the manager completed a 
Termination Report which indicated, 
among other things, that Complainant 
voluntarily quit and was eligible for re-
hire. There was no medical leave, 
leave without pay, or leave with pay 
available to employees of Comet 
Stores. 

7) Complainant looked for another 
job in the general area, but could find 
none. She remained unemployed until 
her baby was born on June 20, 1977. 

CONCLUSIONS OF LAW 
1) The Commissioner of the Ore-

gon Bureau of Labor has jurisdiction of 
the parties and subject matter herein. 

2) No evidence was presented 
with regard to one paragraph of the 
Specific Charges. 

3) Complainant was terminated 
from her position on January 15, 1977, 
because she was either unable or un-
willing to perform the work required of 
her. She was not terminated because 
of pregnancy and, accordingly, she 
was not discriminated against because 
of her sex. Complainant was treated in 
the same manner Respondent would 
have treated any other employee simi-
lady unable to perform. There was no 
medical leave, leave without pay, or 
leave with pay available to employees 
of Comet Stores. 

OPINION 

The issue in this matter is whether 
Complainant's discharge was occa-
sioned by her pregnancy or by unsatis-
factory job performance. The record of 
Complainant's performance was 
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In the Matter of 
CORNET STORES, 

a California corporation, 
Respondent 

Case Number 64-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued June 11, 1979. 

SYNOPSIS 

Where pregnant Complainant took 
excessive rest breaks, sat down when 
she should have been working, failed 
to help out in other departments, and 
required help from others to keep her 
department in order; and where Re-
spondent employer had no paid or un-
paid medical or other leave available 
for employees, the Commissioner 
found that Complainant was termi-
nated because she was unable or un-
willing to perform the work required. 
The Commissioner held that Com-
plainant was not discriminated against 
because of her sex, and ordered that 
the Specific Charges against Respon-
dent be dismissed. ORS 659.030(1). 

The above entitled matter came on 
regularly for hearing before Neil H. 
Running, designated as Presiding Offi-
cer by the Commissioner of the Ore-
gon Bureau of Labor; the hearing was 
convene at 9:30 a.m. on February 23, 
1979, in the Home Federal Savings 
Building at 707 Main Street, Lebanon, 
Oregon. The Oregon Bureau of Labor 
was represented by Randolph B. Har-
ris, Assistant Attorney General, and 
Respondent by Robert Evnen, Attor-
ney at Law. 
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described clearly by the testimony of 
Respondent's witnesses, HuIda Cutlip, 
Opal Broadrow, and Oral L. Cole. 
Their testimony was in turn corrobo-
rated by Ruby Hallahan by means of 
affidavit due to a family emergency. 

The Agency brought forward only 
one witness on Complainant's behalf, 
her physician. While his testimony 
was supportive of her ability to work, it 
did not reach the issue of her actual job 
performance. 

That the manager, Oral L. Cole, in-
tended the Complainant's termination 
to be in the nature of voluntary mater-
nity leave because she was no longer 
able to do the work is corroborated by 
the Termination Report, which indi-
cates his attitude in the matter at the 
time. 

Understandably, Complainant's 
condition may have contributed in 
some part to the overall quality of her 
performance. However, the weight of 
the evidence leads to a conclusion that 
performance itself, rather than preg-
nancy, was the reason for the 
discharge. 

ORDER 
NOW, THEREFORE, it having 

been found that Respondent has not 
engaged in or committed any unlawful 
employment practice, it is hereby or-
dered that the Specific Charges in this 
matter be dismissed. 

In the Matter of 

LEEBO LINE CONSTRUCTION, INC., 

an Oregon corporation, 
Respondent. 

Case Number 10-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued July 30, 1979. 

The contested case in the above-
entitled matter came on regularly for 
hearing before Glenda E. Anderson, 
who was designed as Presiding Officer 
in this matter by Bill Stevenson, then 
Commissioner of the Oregon Bureau 
of Labor. The hearing was held on 
September 15, 1978, in Albany, Ore-
gon. The case for the Oregon Bureau 
of Labor was presented by Cliff 
Ouelette, Assistant Attorney General, 
and the case for Respondent was pre-
sented by Daniel A. Post, Attorney at.  
Law. 

Having considered the record and 
the Proposed Order issued on May 23, 
1979, and being fully advised in the 
premises, I, Mary Wendy Roberts, 
Commissioner of the Oregon Bureau  

of Labor hereby make the following 
Ruling on Motion, Findings of Fact, Ul-
timate Findings of Fact, Conclusion of 
Law, Opinion, and Final Order. 

RULING ON MOTION 

At the beginning of the hearing, 
Respondent moved to dismiss based 
on !aches and a ruling was reserved. 
Respondent's motion to dismiss based 
on !aches is hereby denied. Respon-
dent contends that the lapse of two 
years has prejudiced it's defense. The 
record however does not show the 
particular areas in which Respondent 
was prejudiced. Both parties stipulated 
to the admission of statements made 
by Respondent's employee witnesses 
dated November of 1976, only a few 
months following the occurrence at is-
sue in this case. 

FINDINGS OF FACT — 
PROCEDURAL 

Both parties stipulated to para-
graphs 1 and 2 below. 

1) At all times material herein, Re-
spondent LeeBo Line Construction, 
Inc., was and is an employer subject to 
the provisions of ORS 659.010 to 
659.110. 

2) On or about June 28, 1976, Lee 
Ronald Stollar filed a verified complaint 
with the Civil Rights Division of the 
Oregon Bureau of Labor alleging that 
he had been discriminated against in 
connection with his employment by 
LeeBo Line Construction, Inc., be-
cause of his request for safety 
equipment. 

3) The Civil Rights Division investi-
gated the allegation in the complaint 
filed by Mr. Stollar and determined that 
substantial evidence existed to support 
Complainant's allegation of discrim- 

ination in employment because of his 
request for safety equipment 

FINDINGS OF FACT — THE MERITS 
1) Lee Ronald Stollar is a journey-

man lineman and during May 1976 he 
was listed on the books of the Eugene 
branch of the Journeyman Lineman 
Union. He was hired during May 1976 
to work for the LeeBo Line Construc-
tion Company as a journeymen Line-
man. Mr. Stellar was employed by 
LeeBo Line Construction Company on 
two previous occasions in 1975: once 
during January or February and again 
in August. Mr. Stellar testified at the 
hearing that he is and has worked for 
15 to 20 companies during that period 
of time. Prior to the instance in this 
case, he had never been fired from a 
job. 

2) On June 28, 1976, while work-
ing on an electric line construction job 
for Respondent, Mr. Stollar requested 
additional fiber to be used to cover 
electric lines prior to climbing an elec-
tric pole identical or similar to the pole 
pictured in [an exhibit in the record]. 

3) Mr. Stollar testified that at the 
time he requested the additional fiber 
to cover the electric lines, he was 
working with an apprentice who had 
little or no experience working above 
hot lines. The location of the particular 
pole in question next to an historic cov-
ered bridge prohibited the use of a 
bucket truck. Mr. Stellar indicated that 
a bucket truck provides an additional 
element of safety and protection be-
cause the lineman does not have to 
climb up the pole through the cross 
arm where the electric lines are 
attached. 

SYNOPSIS 

Where Respondent employer ter-
minated Complainant's employment as 
a journeyman linemen in part because 
he requested additional safety equip-
ment before proceeding with the job, 
the Commissioner awarded Complain-
ant $1,035 in lost wages for the period 
between termination and Complain-
ant's next job. ORS 654.062(5)(a); 
659.010(2); 	659.060(3); 	OAR 
437-84-409. 
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4) The record reflects the electric 
lines carried 20,000 volts and the wire 
in question was 50 to 52 inches from 
the center of the pole. Oregon Admin-
istrative Rules (OAR), Workman's 
Compensation Board Occupational 
Safety and Health Code, Electrical 
Transmission and Distribution Facili-
ties, at OAR 437-84-409 states: 

"No employee shall be permitted 
to approach or take any conduc-
tive object, without an approved 
insulating handle, closer to ex-
posed energized parts than shown 
in Table V-1, 	. . Table V-1 indi- 
cates 15.1 to 35 . . . kilovolt re-
quires a minimum working and 
clear hot stick distance of 2 feet 4 
inches." 

In this instance only 26 inches re-
mained between the permissible ap-
proach distance and the center of the 
pole. 

5) Mr. Stollar testified that Randy 
Minor, his foreman, did not require him 
to complete the job without aid of the 
additional fiber that he had requested. 
The unavailability of this fiber resulted 
in the loss of an entire morning's work 
for one crew. 

6) On June 28, 1976, after the inci-
dent involving the alleged safety haz-
ard, Tex Toliver, superintendent with 
LeeBo Line Construction Company, 
informed Mr. Stollar that he was fired. 

7) Stollar subsequently received a 
termination and work record signed by 
Tex Toliver, which states the reason 
for termination as "for benefit of job" 
and states under Workman's Ability 
"not good on this job." 

8) Stollar testified that his termina-
tion was the result of his request for  

additional safety equipment and that 
the following conversation took place 
at the end of the day on June 28, 
1976, between himself and Tex 
Toliver: 

"What's the deal Tex? Am I get-
ting laid off or fired or what? And 
he said 'well we're going to let you 
go.' And I said, 'its all over that 
pole up there that we didn't have 
fiber to do this morning,' and he 
said 'Yeh.' He said, 'you haven't 
been satisfied with several other 
things here' - he said, oh, and I 
said, 'you know that contract we 
have with the union is both for me 
and for you,' and he said 'yeh, but 
you can't run a job according to a 
contract.' I said, 'but well- what it 
really comes down to' - I says - 'is 
that job this morning where I didn't 
want to put the guy wire up and 
the time we lost cause we didn't 
have the fiber.' And he said, 'yeh, 
that's right"' 

9) Mr. Haze, owner of LeeBo Line 
Construction Company, testified that 
the company did not receive notice of 
any safety violations with regand to the 
particular job in question. The record 
reflects that the State Safety Inspector 
was present on the job at various 
points during the work progress, but 
that he did not observe the particular 
circumstance involved in this case. 

10) Mr. Haze testified that LeeBo 
Line Construction Company has insti-
tuted their own safety rules which are 
more stringent than the state safety 
rules. Respondent company holds 
regular safety meetings and requires 
all employees to sign statements that 
they have read and are familiar with 
the company safety rules. 

11) In addition to Complainant and 
Respondent company owner, Mr. 
Haze, who each testified at the hear-
ing, five written statements were read 
into the record. The parties stipulated 
that had the witnesses been present, 
their testimony would have been the 
same as their signed statements, but 
the parties did not stipulate to the truth 
of the witnesses statements. 

12) Randy Minor's statement made 
November 11, 1976, shows that he 
was a foreman for LeeBo Line Con-
struction Company during the job in 
question in this case and that he was 
Mr. Stollar's immediate supervisor. Mi-
nor's statement indicated that he com-
plained of Stollar's talking and poor job 
performance to Toliver, the Job Super-
intendent, two weeks prior to the inci-
dent in question in this case. Minor's 
statement indicated that he felt LeeBo 
Line Construction Company was very 
safety conscious. 

13) John Leights' statement was 
made July 7, 1976, to Bev Russell, an 
investigator for the Oregon Bureau of 
Labor. Leights was a fellow crew 
member and had only worked a couple 
of weeks on the job in question. Re-
garding the incident in this case, 
Leights' statement is in part that 

"It didn't seem that we needed 
more fiber, but he (Stollar) knows 
more than I do. It upset the fore-
man because he had to shut down 
and go to another pole. We had 
that pole already to go. We 
wasted four hours. I don't know if 
they would let him go for that rea-
son. I had heard rumors before, 
that they were going to fire him. 
He had the gift of gab. It might 
have slowed us down some." 

14) Mr. Haze testified that he drove 
to Corvallis from the job site on the af-
ternoon of Monday, June 28, 1976, to 
pick up Mr. Stollar's pay check from 
the payroll clerk because June 28th 
was not a normal payday. The record 
reflects that a check was presented to 
Stollar at the end of the day when Tol-
iver terminated Stollar's employment. 

15) Stoller testified that he signed 
the books of the Eugene branch of 
Journeyman Lineman Union upon his 
employment termination with LeeBo 
Line Construction, and that he was 
employed on July 15, 1976, by another 
company. 

16) Both Stollar and Haze testified 
that the duration of employment for 
journeymen linemen is contingent 
upon the length of time necessary to 
complete specific jobs. 

17) Stollar testified that he was re-
ceiving $10.79 an hour on the date of 
his termination from his job with LeeBo 
Line Construction Company. 

ULTIMATE FINDINGS OF FACT 

1) In order to comply with the 
State Safety Rules, Complainant re-
quested additional safety equipment 
prior to performing the job in question 
in this case. 

2) One of the reasons Complain-
ant was terminated on Monday, June 
28, 1976, was his request for additional 
safety equipment. 

CONCLUSION OF LAW 
LeeBo Line Construction Company 

engaged in an unlawful employment 
practice by basing the Complainants 
employment termination in part on the 
Complainants opposition to a safety 
hazard. 
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OPINION 
Much of the testimony in this case 

is either self-serving or in conflict 
Therefore, it is necessary to rely heav-
ily on the sequence of events involved 
in this case. Monday, June 28, 1976, 
was not a normal payday, but rather 
the very day Stollar requested addi-
tional safety equipment. I conclude 
therefore, that Stollars request for ad-
ditional safety equipment played some 
part in the decision to fire him. The fact 
that Respondent may have had sev-
eral reasons for firing him is not a de-
fense if the opposition to a safety 
hazard played any part in the decision 
to fire Complainant 

ORDER 
NOW, THEREFORE, as provided 

by the provisions of ORS 659.060(3) 
and 659.010(2) and in order to elimi-
nate the effects of the unlawful prac-
tices found, and to protect the rights of 
other persons similarly situated, Re-
spondent is ordered to deliver to the 
Portland Office of the Oregon Bureau 
of Labor within thirty (30) days of the 
execution of this Final Order, a certified 
check payable to Lee Ronald Stollar in 
the amount of ONE THOUSAND 
THIRTY-FIVE DOLLARS AND 
EIGHTY-FOUR CENTS ($1,035.84), 
representing the amount Lee Ronald 
Stollar would have earned during the 
period between June 28, 1976, the 
date Stollar's employment was termi-
nated, and July 15, 1976, when Stellar 
acquired other employment. 

In the Matter of 
BEND MILLWORKS COMPANY, 

an Oregon corporation, Respondent. 

Case Number 54-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued October 18, 1979. 

SYNOPSIS 

Finding that Respondent employer 
had directed a security company not to 
hire females as security guards for Re-
spondent's plant, the Commissioner 
imputed to Respondent the security 
company's failure to hire Complainant, 
a qualified female, for Respondent's 
security guard position, and found that 
Respondent had committed an unlaw-
ful employment practice based on sex. 
The Commissioner rejected Respon-
dent's defense of a purported bona fide 
occupational requirement (BFOR), 
finding that the nighttime guard position 
requirement of working alone in the 
dark was not one of the "special envi-
ronmental conditions" contemplated by 
ORS 659.030 as an example of a 
BFOR exception, and that where no 
effectiveness exception was justified, it 
was up to the applicant to weigh and 
accept the risks presented by a job. 
Because there was no other position 
available in the area commensurate 
with Complainant's experience and 
training, Respondent was liable for 
Complainant's relocation costs of 
$41720, as well as stipulated back 
wages of $765. The Commissioner 
awarded Complainant $300 for mental 
suffering for loss of human dignity and 
self-esteem caused by the unlawful  

rejection. ORS 659.010(2) and (11); 
659.022; 659.030(1); 659.060(3). 

The contested case in the above-
entitled matter came on regularly for 
hearing before R. D. Albright, who was 
designated Presiding Officer in the 
matter by Mary Wendy Roberts, Com-
missioner of the Bureau of Labor and 
Industries. The hearing was held on 
February 8, 1979, at the Oregon State 
Highway Division office in Bend, Ore-
gon. Complainant was present and 
testified during the hearing. The case 
for the Bureau of Labor and Industries 
was presented by Michael J. Tedesco, 
Assistant Attorney General; the case 
for Respondent was presented by Lee 
C. Nusich, Attorney at Law. Also pre-
sent during the hearing was Etta 
Creech, Hearings Clerk. The hearing 
was conducted under the authority and 
provisions of ORS 659.060. 

Having considered the entire re-
cord in the matter, the evidence duly 
received, the Proposed Order issued 
and Exceptions filed, the Commis-
sioner of the Bureau of Labor and In-
dustries hereby makes the following 
Findings of Fact, Ultimate Findings of 
Fact, Conclusions of Law, Opinion and 
Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) The parties have stipulated to 
the following facts: 

(a) Respondent is a "person" as 
defined in ORS 659.010(11). 

(b) Mildred Anderson, Complain-
ant, filed a verified complaint on No-
vember 29, 1977, with the Civil Rights 
Division of the Bureau of Labor and In- 

dustries against Bend Millworks 
Company. 

(c) In the event that discrimination 
is found, the back pay award is to be 
Seven Hundred Sixty-Five Dollars 
($765.00). 

2) Subsequent to the filing of the 
aforementioned complaint the Civil 
Rights Division investigated the allega-
tions contained therein and determined 
that substantial evidence existed in 
support of Complainant's allegations. 

3) The Civil Rights Division at-
tempted to reach a settlement of this 
case through conference, conciliation 
and negotiation, but was unsuccessful 
in those efforts. 

FINDINGS OF FACT — THE MERITS 

1) Complainant, female, was 
raised in Bend, Oregon. From 1969 
until December of 1976, Complainant 
lived in Utah and worked in the security 
field. In December of 1976, Complain-
ant returned to Bend and began seek-
ing employment in security work. 

2) Complainant is a Licensed Pri-
vate Detective with experience in air-
port security and plain clothes 
detective work. 

3) The Oregon Employment Office 
referred Complainant to a job opening 
with Pinkerton's, Inc., in February of 
1977. Upon inquiry to Pinkerton's, Inc. 
on February 4, 1977, Complainant was 
informed that the security position to be 
filled was with the Bend Millworks 
Company. 

4) Respondent Bend Millworks 
Company is an Oregon corporation 
engaged in the manufacture of wood 
products at its plant on the outskirts of 
the city of Bend. 
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5) Pursuant to a contract with Re-
spondent, Pinkerton's, Inc. provided a 
security guard to patrol Respondents 
plant from 12:30 a.m. to 7:30 a.m. daily 
and on weekends. 

6) Pinkerton's, Inc. was directed 
by Respondent not to place any 
women in the security guard position. 
In fact, Pinkerton's, Inc. removed a 
woman from that position at the direc-
tion of Respondent. Pinkerton's, Inc., 
through the contractual agreement with 
Bend Millworks, is an agent of 
Respondent, and the Pinkerton's, Inc. 
refusal to hire Complainant on the di-
rection of Respondent is imputed to 
Respondent 

7) Upon applying for the Bend Mill-
works security guard position at Pink-
erton's, Inc. in February of 1977, 
Complainant was informed that be-
cause she was a woman she could not 
be considered for that position. She 
was also told that this was the only job 
opening at Bend Millworks. 

8) In an attempt to have her qualifi-
cations considered, Complainant tele-
phoned Respondent and talked with its 
Personnel Manager, James P. Ander-
son. She was informed however that 
Pinkerton's, Inc. handled all matters 
concerning hiring for that security 
guard position at Respondents plant. 

9) Complainant continued to seek 
employment in the Bend area, but 
found only a part-time opening avail-
able in the security filed. Unable to find 
work in her field in her home town, she 
returned to Utah to search for work 
and took a position which required her 
to relocate her family to Utah. 

10) Complainant suffered damages 
due to loss of back wages in the 
amount of $765.00, as stipulated. 

11) Complainant incurred out-of-
pocket expenses for relocation to Utah 
in the amount of $417.20. 	This 
amount includes $74.00 for airline tick-
ets, $246 for a moving van, and $97.20 
for motel accommodations. 

12) Complainant experienced men-
tal suffering in that she felt angry and 
indignant at the inference of inferiority 
inherent in being rejected solely on the 
basis of her sex for the only full-time 
position in her profession available in 
Bend. 

FINDINGS OF FACT —AFFIRMATIVE 
DEFENSE 

1) Arthur Pozzi, President of Re-
spondent company, prohibited Pinker-
ton's, Inc. from using a woman security 
guard on Respondents premises. 
This prohibition was based on his sin-
cere concern for the physical safety of 
a female security guard. He felt that a 
female security guard working alone 
and unarmed would be susceptible to 
physical or sexual assault from intrud-
ers on Respondents premises. 

2) Mr. Pozzi believed that perhaps 
a highly trained woman could safely 
perform the security guard job, but he 
knew Pinkerton's, Inc. did not employ 
people with training equivalent to that 
of a police officer. 

3) The Pinkerton's, Inc. security 
guards duties at Bend Millworks in-
cluded patrolling the perimeter and in-
terior of the plant. The security guard 
patrolled alone and unarmed for 50 
minute periods and checked in at time 
clock stations around the mill. If the 
guard observed anything unusual, the  

guard reported it to the Bend Millworks 
guard station at the front gate. 

4) The Pinkerton's, Inc. guard was 
under order from Bend Millworks not to 
apprehend any person, but rather to 
report immediately to the Bend Mill-
works guard station at the front gate 
where a guard was located. The 
authorities could be called when 
needed from this guard station. 

5) The Bend Millworks plant was 
poorly lit, had numerous stacks of lum-
ber, and was a dark and isolated place 
at night. 

6) Respondent produced no evi-
dence that sexual assaults had oc-
curred in dark and isolated places in 
Bend at night. 

7) The security problems at Bend 
Millworks were created primarily by 
young people in the parking lot area 
and transient people from the railroad 
track which partially borders the plant 

8) Pinkerton's, 	Inc.'s 	security 
guard job at Bend Millworks was not 
particularly hazardous, and the guard 
did not carry a gun. In the last seven 
years no security guard has been hurt 
at Bend Millworks. 

9) Vema Herb worked for Pinker-
ton's, Inc., previously as a security 
guard. She testified that she would not 
have chosen to perform the security 
guard position ill t Bend Millworks due 
to the poor lighting and the obstruc-
tions caused by the stacks of lumber. 
She felt there was some danger of po-
tential sexual assault. However, she 
indicated in her testimony and I find 
that the security guard position at Bend 
Millworks was no more dangerous 
than a security guard position in down-
town Bend. 

ULTIMATE FINDINGS OF FACT 
1) Complainant, female, applied 

for a security guard position at Bend 
Millworks through Respondents agent 
Pinkerton's, Inc., and was denied em-
ployment on the basis of her sex. 

2) Complainant suffered damages 
as a result of Respondents refusal to 
consider or hire her for the security 
guard position. 

CONCLUSIONS OF LAW 
1) Respondent unlawfully discrimi-

nated on the basis of sex in prohibiting 
the employment by Pinkerton's, Inc. of 
a female security guard to be assigned 
to Respondents premises. 

2) Complainant suffered damages 
in back pay, relocation costs, and men-
tal suffering because of Respondents 
discrimination against her on the basis 
of her sex. 

3) Respondent has not proved the 
existence of a gender-related bona fide 
occupational requirement reasonably 
necessary to the normal operation of 
Respondents business. 

4) In this case, the applicable stat-
ute is the statute which was in effect in 
February 1977, when the discrimina-
tory incidents took place. At that time, 
ORS 659.030 stated: 

"For the purpose of ORS 659.010 
to 659.110, it is an unlawful em-
ployment practice: 

"1) for an employer, because of 
the race, religion, color, sex or na-
tional origin of any individual or of 
any other person with whom the 
individual associates, to refuse to 
hire or employ or to bar or dis-
charge from employment such in-
dividual or to discriminate against 
such individual in compensation or 
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in terms, conditions, privileges of 
employment. However, discrimi-
nation is not an unlawful employ- 
ment 	practice 	if 	such 
discrimination results from a bona 
fide occupational requirement rea-
sonably necessary to the normal 
operation of the employers busi-
ness, including, but not limited to, 
discrimination due to the physical 
requirements of the employment, 
lack of adequate facilities to ac-
commodate both sexes or special 
environmental conditions justifying 
such employment" 

OPINION 

Bona Fide Occupational Require-
ment (BFOR) 

Respondent asserts the affirmative 
defense set forth in the language of 
ORS 659.030, which was in effect in 
February 1977. The discriminatory in-
cidents in this case took place on or 
about February 4, 1977. Complainant 
did not file her complaint until Novem-
ber of 1977, at which time the current 
language of ORS 659.030 was in ef-
fect. The applicable statute is the one 
in effect at the time the discriminatory 
incidents took place. 

The general policy statement in 
ORS 659.022 provides background for 
the interpretation of ORS 659.030: 

'The purpose of ORS 659.010 to 
659.110 and 659.400 to 659.435 is 
to encourage the fullest utilization 
of available manpower by remov-
ing arbitrary standards of . . . sex 
. 	. as a barrier to employment of 
inhabitants of this state; to insure 
human dignity to all people within 
this state, and protect their health, 
safety and morals from the 

consequences of intergroup hostil-
ity, tensions and practices of dis-
crimination of any kind based on 

sex . .." ORS 659.022. 

In interpreting ORS 659.030 in School 
District No. i v. Nilsen, 271 OR 
461,480, 534 P2d 1135 (1975) (herein-
after cited as Nilsen), the Oregon Su-
preme Court stated: 

"It is our conclusion that it is not the 
Commissioners prerogative to 
construe the exception of 'bona 
fide occupational requirement rea-
sonably necessary to the normal 
occupation of the employers busi-
ness' to be of 'extremely limited 
application'." 

Nilsen was a sex discrimination case 
arising out of the termination of a pro-
bationary school teacher because of 
her pregnancy. The Court pointed out 
that ORS 659.030, while similar to the 
federal employment discrimination 
statute, contained examples of bona 
fide occupational requirements (the 
physical requirement of employment, 
lack of adequate facilities to accommo-
date both sexes, and special environ-
mental conditions justifying such 
employment) which were broader than 
those of federal Equal Employment 
Opportunity Commission (EEOC) 
guidelines. The court indicated that it 
would therefore not be persuaded by 
the narrow EEOC or federal court in-
terpretations of the bona fide occupa-
tional requirement exception under the 
federal statute, because it was "appar-
ent that the Oregon Legislature did not 
desire (in enacting ORS 659.030) to 
take the adamant, unyielding position 
of the EEOC . . ." in regard to bona 
fide occupational requirement 271 Or 
at 482. The Court concluded that the 

"bona fide occupational requirement' 
(BFOR) exception under the Oregon 
statute should not be given a narrow or 
limited application, but rather "must be 
construed fairly by giving it usual, nor-
mal and even-handed application. . ." 
271 Or at 480. 

In Nilsen, the Oregon Supreme 
Court quoted Griggs v. Duke Power 
Company, 401 US 424 (1971), which 
affirms that only job-related exceptions 
to antibias statutes are allowable. 
Griggs, supra, precisely identifies the 
mandate of employment discrimination 
legislation. Congress requires "the re-
moval of artificial, arbitrary and unnec-
essary barriers to employment when 
the barriers operate invidiously to dis-
criminate on the basis of racial or other 
impermissible classification." 401 US 
at 431. Arbitrary barriers are those im-
posed without consideration of the indi-
vidual job applicant. "Congress has not 
required that the posture and condition 
of the job-seeker be taken into ac-
count." 401 US at 436. 

Taking all of the above into consid-
eration, Nilsen, supra, sets out the fol-
lowing guidelines for the commissioner 
to follow in appraising the BFOR 
defense: 

1) The Commissioner must 
construe the defense "fairly, by 
giving it usual, normal, and even-
handed application . ." 271 Or at 
480. 

2) Once the employers dis-
criminatory conduct has been 
proved, the burden is on the em-
ployer to prove the existence of 
the BFOR which would allow the 
otherwise discriminatory acts. 

3) The BFOR must be proven 
by a preponderance or outweigh-
ing of the evidence. 

In an effort to assure the fair, nor-
mal and evenhanded application of a 
BFOR defense, as mandated by Nil-
sen, the Commissioner has estab-
lished the following criteria: 

1) A BFOR must be reasona-
bly necessary to the essence of 
the business. 

2) As alleged BFOR is less 
stringently scrutinized if the alleged 
BFOR is necessary to prevent 
great danger to a large number of 
people. 

3)(a) There must be a factual 
basis for believing that all or sub-
stantially all individuals in the class 
discriminated against by the 
BFOR would be unable to perform 
the job, or 

3)(b) It must be shown that it 
would be impossible or impractical 
to screen applicants on a individual 
basis. 

I will now apply these criteria to the 
facts in this case. 

First, in asserting the affirmative de-
fense of BFOR, Respondent must 
show that the BFOR is reasonably 
necessary to the essence of its busi-
ness. Respondent Bend Millworks 
was in the wood products business 
and was contracting with Pinkerton's, 
Inc. for security guards to protect its 
property from damage. Respondent 
has not claimed that women would 
protect Respondents property less ef-
fectively than would men. 

Second, the scrutiny of the alleged 
BFOR is less stringent where failure to 
screen applicants according to the 
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BFOR would result in great danger to a 
large number of people. While any in-
ability of the security guard to perform 
due to her gender could result in loss 
or damage of property, it would not en-
danger the lives of many people. A 
less stringent application of the BFOR 
tests is not, therefore, required. 

Third, there must be proof of a fac-
tual basis for believing that (a) all or 
substantially all women would be un-
able to perform safely and efficiently 
the security guard duties, or that (b) it 
would be impossible or impractical to 
screen applicants individually. 

Concerning (a): The record reflects 
that Respondent's fear of sexual attack 
on a female guard was hypothetical. 
No security guard at Bend Millworks 
had been attached or hurt for at least 
seven years. The record reflects that 
even Respondents president felt that 
some women who had sufficient train-
ing would be able to perform the secu-
rity guard position. 

Concerning (b): Respondent does 
not contend that Pinkerton's Inc. was 
unable to screen applicants for Re-
spondent on an individual basis. Even 
though Respondents president indi-
cated that some women would have 
been able to perform the security 
guard position safely had they had po-
lice training, women were not given an 
opportunity to show that they pos-
sessed the requisite qualifications. All 
women were prohibited from employ-
ment in the security guard position by 
Respondent. The record reflects that 
the training, qualifications, experience 
and the individual characteristics of the 
Complainant would have qualified her 
for the position had she been given in-
dividual consideration. 

Respondent relies on the statutory 
BFOR example that permitted an em-
ployer to discriminate on the basis of 
sex where it was justified by "special 
environmental conditions." Mr. Ander-
son, personnel manager for Respon-
dent, testified that in the 50 job 
classifications at Bend Millworks there 
is no discrimination on the basis of sex 
because, although many jobs at Bend 
Millworks are dangerous, the danger is 
the same for men and women. Re-
spondent contends, however, that the 
security guard position has special en-
vironmental conditions which justify 
discrimination on the basis of sex be-
cause they require a security guard to 
patrol a dark and isolated plant alone. 
These conditions are significantly dif-
ferent from those set forth in Dothard v. 
Rawfinson, 433 US 321(1977), where 
because of the deplorable physical 
condition of the Alabama Maximum 
Security Male Penitentiaries, the Court 
did not strike down a rule which prohib-
ited women from contact positions 
there. 

Furthermore, the Supreme Court 
qualified its decision in Dothard with 
the following statement 

"In the usual case, the argument 
that a particular job is too danger-
ous for women may appropriately 
be met by the rejoinder that it is the 
purpose of Title VII to allow the in-
dividual women to make that 
choice for herself." 433 US at 335. 

The Supreme Court has thereby af-
firmed that it is the individual job appli-
cant who may weight and accept risks 
when job effectiveness is not in ques-
tion. A sex-related BFOR may not be 
justified by the mere argument that 
women should not work alone in the 

dark. Weeks v. Southern Bell Tele-
phone, 408 F2d 228 (5th Cir 1969), ex-
plicitly rejected this type of justification: 

". . . Title VII rejects . . this type of 
romantic paternalism as unduly 
Victorian and instead vests individ-
ual women with the power to de-
cide whether or not to take on 
unromantic tasks. Men have al-
ways had the right to determine 
whether the incremental increase 
of remuneration for strenuous, 
dangerous, obnoxious, boring or 
unromantic tasks is worth the can-
dle. The promise of Title VII is that 
women are now to be on equal 
footing. We cannot conclude that 
by including the BFO[R] exception 
Congress intended to renege on 
that promise." 408 F2d 236. 

Rosenfeld v. Southern Pacific, 444 F2d 
1219 (9th Cir 1971), illustrates the 
Ninth Circuit Court of Appeals' consis-
tent rejection of the argument that 
women as a class are "physically un-
suited" for certain kinds of work. In that 
case, the Court characterized the em-
ployers argument, noting there was no 
contention: 

"that the sexual characteristics of 
the employee are crucial to the 
successful performance of the job 

. nor is there need for authentic-
ity or genuineness . . Rather, on 
the basis of general assumption 
regarding the physical capabilities 
of female employees, the com-
pany attempts to raise a com-
monly accepted characterization of 
women as the 'weaker sex' to the 
level of a BFO[R]." 444 F2d at 
1224. 

This characterization was found to be 
statutorily unacceptable. 

In conclusion, it is evident that 
Complainant Anderson was denied 
employment for which she was emi-
nently qualified. When Bend Millworks 
Company reiterated that her applica-
tion would not even be considered, 
thereby ruling out any individual 
evaluation, unlawful discrimination oc-
curred. Finally, Respondent has failed 
to establish by a preponderance of the 
evidence the existence of a bona fide 
occupational requirement reasonably 
necessary to the normal operation of 
Respondents business which would 
justify otherwise unlawful discrimination 
on the basis of sex. 

Damages 

Complainant attempted to obtain 
security work in the Bend area with no 
success. The one position offered her 
was unsatisfactory because it was not 
full-time. Complainant therefore re-
turned to Utah to look for security work 
and was successful. Wages from the 
security position Complainant took in 
Utah mitigate the damages which oc-
curred as a result of Respondents un-
lawful employment practice of 
discrimination based on sex. There-
fore, the relocation costs Complainant 
incurred in connection with such miti-
gation are rightfully included in the 
damage award. Those damages in-
clude $74 for an airline ticket, $246 for 
a moving van, and $97.20 for motel ac-
commodations, totaling $417.20. 

Because the parties stipulated to a 
back pay award of $765 in the event 
unlawful employment practices were 
proved, the damage award for back 
pay is $765. 

Complainant has asked for dam-
ages of $2000 for mental suffering. 
The record reflects that Complainant 
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was not subjected to verbal abuse, di-
rect ridicule, embarrassment or public 
humiliation. What the Complainant did 
suffer was anger and indignation that 
her qualifications would not be consid-
ered solely because she is female. 
Complainant felt she was treated un-
fairly and experienced the added frus-
tration of being able to do nothing 
about it. She was told that Pinkerton's, 
Inc. was under direct orders from Re-
spondent not to use any women as se-
curity guards at Respondents plant. 
Yet when Complainant contacted Re-
spondent, she was informed Pinker-
ton's, Inc. hired all the security guards. 
Complainant also found the situation 
emotionally trying in that she felt like an 
outcast in her own home town. 

The Supreme Court of Oregon has 
indicated that in an appropriate case 
damages may be awarded to a com-
plainant for mental suffering. In Fred 
Meyer, Inc. v. Bureau of Labor, 39 Or 
App 253, 592 P2d 564 (1979), in-
volved a 16-year-old boy on his first job 
who was subjected to vicious and out-
rageous racially-motivated verbal 
abuse by a supervisor, the court up-
held the Commissioner's award of 
$4000 for mental suffering. Clearly, 
Complainant Anderson was not sub-
jected to this exaggerated type of 
abuse. 

The Supreme Court in School Dis-
trict No. 1 v. Nilsen, supra, stated: 

'There was no evidence of hu- 
miliation. No one reviled the Com- 
plainant . 	. ridiculed or 
embarrassed her . .. The best that 
can be said of Complainants proof 
is that she found the situation 
emotionally trying because when 
she found the rules required her 

resignation, she became insecure 
and upset about what the future 
would bring . . In effect, she was 
placed in a position of conflict and 
financial insecurity and this caused 
anxiety." 271 Or at 484-485. 

The court in Nilsen disallowed an 
award for damages for mental suffer-
ing and then distinguished the case of 
Williams v. Joyce, 4 Or App 482, 479 
P2d 513 (1971), in which an award for 
$200 was made: 

"By way of comparison, see WI-
/lams v. Joyce, 4 Or App 482, 479 
P2d 513, 40 ALR 3d 1272 (1971) 
in which damages for humiliation 
were approved where rental of liv-
ing premises to a black was re-4  
fused because she was black. Anl 
award would be proper in such a 
case because of the indignity vis-
ited from the inference that black 
people are inferior. There was no 
similar inference which could be 
drawn in the present case [Nilsen 
Thus with respect to the individual 
Complainant before us, money.'j 
damages for humiliation should 
have been denied." 4 Or App 
486. 

In Montgomery Ward v. Bureau of La,31 
bor, 42 Or App 159, 600 P2d 542 
(1979), the Oregon Court of Appeals 
found that not all discrimination neces-
sarily creates an inference of indignity • 
or inferiority. While Complainant An-
derson did not suffer humiliation, she 
clearly did suffer "from [an] indignity 
visited from the inference that [women] 
are inferior" analogous to the suffering 
of the Complainant in Williams. The 
Oregon Legislature, in enacting ORS 
chapter 659, included sex as one of 
the characteristics to be protected from 

discriminatory practices. In so doing, 
the Legislature included women 
among those entitled to the human dig-
nity insured all people within this state. 
To conclude that women rejected for 
employment on the basis of their sex 
do not suffer indignity would be to de-
feat the legislative purpose so dearly 
stated in ORS 659.022. And this case 
is more than a simple refusal to him. 
Complainant was told she could not 
have a job in her chosen profession, 
despite her qualifications, solely be-
cause she is female. She was thus 
made to suffer the indignity visited from 
the inference that she is inferior to all 
men. The extent of this indignity is in-
distinguishable from that of Williams. 
The Oregon Court of Appeals in Wil-

liams clearly supports the authority of 
the Commissioner to award damages 
for mental suffering in this case and 
concludes as follows: 

"that in the absence of any conten-
tion that the award for humiliation 
was excessive, the trial court erred 
in setting it aside. 

"In Antidiscrimination Laws in 
Action in New Jersey: A Law-
Sociology Study," 19 Rutgers L 
Rev 189, 242-43 (1965), Professor 
Blumrosen discussed the question 
presented here with regard to the 
New Jersey statutes: 

The question which arises is 
whether the Division on Civil 
Rights is empowered to award 
such damages (for humiliation 
and mental suffering). The lan-
guage of the statute would 
seem to permit such damages. 
. . . The lack of pecuniary stan-
dards by which to measure 
these damages might lead a 

court to hesitate before allowing 
administrative assessment of 
them. However, there is no 
logical reason to treat them as 
anything but actual compensa-
tion for actual harm . ."' 4 Or 
App at 504. 

ORS 659.022(2) provides for an 
"adequate remedy for persons ag-
grieved by certain acts of discrimina-
tion." Discrimination based upon sex is 
one of those discriminatory acts set 
forth in ORS 659.022(2). 

In Williams, the Court of Appeals 
further held that the Commissioner has 
authority to award damages for mental 
suffering which is a "direct proximate 
and natural result of an infringement of 
a legal right" 4 Or App at 504. The 
very purpose of ORS chapter 659, as 
set forth in ORS 659.022, is to protect 
the right to human dignity by removing 
arbitrary standards based on sex: 

'The purpose of ORS 659 . . . is to 
encourage the fullest utilization of 
available manpower by removing 
arbitrary standards of . . . sex . . . 
as a barrier to employment of the 
inhabitants of the state; to insure 
human dignity to all people within 
this state, and protect their health, 
safety and morals from the conse-
quences of intergroup hostility, ten-
sions and practices of 
discrimination of any kind based 
on .. sex . " 

While Complainant in this case has 
not suffered exaggerated humiliation, 
she has suffered the very indignation 
and damage to self-esteem that civil 
rights legislation was intended to pre-
vent. The restoration of back pay and 
reimbursement of out-of-pocket ex-
pense incurred in security work does 
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not make whole the Complainants loss 
of human dignity. Therefore, based on 
the facts in this case, Complainant is 
awarded $300 for mental suffering. 

ORDER 
NOW, THEREFORE, as provided 

by the provisions of ORS 659.060(3) 
and 659.010(2) and in order to elimi-
nate the effects of the unlawful prac-
tices found and to protect the rights of 
other persons similarly situated, Re-
spondent is order to: 

1) Deliver to the Portland Office of 
the Bureau of Labor and Industries 
within thirty (30) days of the execution 
of this Order, a certified check payable 
to MILDRED ANDERSON, in the 
gross amount of ONE THOUSAND 
FOUR HUNDRED EIGHTY-TWO 
DOLLARS and TWENTY CENTS 
($1,482.20). This amount includes: 

(a) $765.00 - Back Wages 

(b) $417.20 - Travel Expenses 

(c) $300.00 - Mental Suffering 

2) Respondent is ordered to 
Cease and Desist from discriminating 
against any applicant for employment 
because of the applicants sex. 

In the Matter of 

FRONTIER CONSTRUCTION COM- 
PANY, an Oregon corporation, 

Respondent. 

Case Number 31-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued November 5, 1979. 

SYNOPSIS 
Where Complainant refused to 

work a backhoe in a slide area in reli-
ance upon the expert opinion of an in-
dependent soils engineer that the area 
was unstable and life-threatening, and 
where he had no means of curing the 
hazard, the Commissioner found that 
Respondent employer constructively'  
discharged Complainant for opposing 
an unsafe practice (1) by directing him 
to leave the work site if he would not 
return to work, and (2) by not providing 
safe alternative work, in violation of 
ORS 654.062(5)(a). The Commis- 
sioner 	awarded 	Complainant 
$2,386.48 in back pay for the period 
Complainant was unlawfully prevented 
from working, and ordered Respon-
dent not to retaliate against employees 
for opposing safety hazards. ORS 
654.010; 654.062(5)(a); 659.010(2); 
659.060(3). 

The above-entitled matter came on 
regularly for hearing before Dale A. 
Price, designated as Presiding Officer 
by the Commissioner of the Bureau of 
Labor and Industries. The hearing 
was held in Room 12, State Office 
Building, 1400 S.W. Fifth Avenue, Port-
land, Oregon, on November 17, 1978. 

Complainant was present. 	The 
Agency was represented by Randolph 
B. Harris, Assistant Attorney General, 
and Respondent was represented by 
Roger Luedtke, Attorney at Law. Hav-
ing considered the entire record, I, 
Mary Wendy Roberts, Commissioner 
of the Bureau of Labor and Industries, 
make the following Findings of Fact, 
Conclusions of Law, Opinion and 
Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) At all times material herein, Re-
spondent Frontier Construction Com-
pany was an Oregon corporation doing 
construction work in the State of Ore-
gon, and, as an employer, was subject 
to the provisions of ORS 659.010 to 
659.110. 

2) On June 30, 1977, Wiliam 
Junkman filed a verified complaint with 
the Civil Rights Division of the Oregon 
Bureau of Labor alleging that he had 
been discharged from his employment 
as a consequence of his objection to 
the existence of a safety hazard on his 
job. 

3) Following the filing of Mr. Junk-
man's verified complaint, the Civil 
Rights Division investigated the allega-
tions in the complaint and determined 
that substantial evidence existed to 
support the Complainants allegation 
that he had been discharged because 
of his opposition to a safety hazard. 

4) Thereafter, the Civil Rights Divi-
sion attempted to reach an informal 
resolution of the complaint by confer-
ence, conciliation and negotiation, but 
was unsuccessful in these efforts. 

FINDINGS OF FACT —THE MERITS 
1) At all times material herein, 

Complainant was a qualified crane op-
erator capable of operating other 
heavy equipment 

2) On January 1, 1977, Complain-
ant was working for Respondent at Re-
spondents Haskins Creek project, 
where his supervisor was Don 
Maynard. 

3) On or about June 16, 1977, Re-
spondents Project Coordinator, Henry 
Birenbaum, came to Haskins Creek to 
seek an equipment operator from the 
Haskins Creek project for a brief as-
signment to repair a slide area near 
Toledo, Oregon. Donald Maynard of-
fered to send Complainant to the 
Toledo site. 

4) Complainant went to the Toledo 
job site on June 20, 1977, and re-
ported to Bill Blankenship, Respon-
dents foreman. 

5) Bill Blankenship was not a civil 
engineer nor a soils specialist. His ex-
perience included carpentry and some 
excavation work on the construction of 
sewage and water-treatment plant 
sites. 

6) Upon reporting to the Toledo 
job site, Complainant began working 
on a back-hoe, under Mr. Blanken-
ship's supervision, to repair the slide 
area. When Complainant began dig-
ging with a back-hoe where Bill Blank-
enship told him to dig, his initial strokes 
broke water pipes, worsening the slide 
area which had at least in part been 
caused by water beneath the surface 
of the earth. 

7) Throughout his brief employ-
ment at the Toledo job site, Complain-
ant was concerned about what he 
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deemed the absence of a planned ap-
proach and inadequate concern for 
safety of the workers. Complainant 
was particularly concerned about dan-
ger from potential landslides. Com-
plainant mentioned these concerns to 
Bill Blankenship on several occasions 
before June 29, 1977, but Mr. 
Blankenship assured Complainant that 
everything was under control and that 
his apprehension was unwarranted. 

8) The City of Toledo employed, at 
times material herein, a staff engineer, 
Jerry Sessums, to oversee the repair 
work at the Toledo site where Com-
plainant worked. Mr. Sessums was 
schooled in civil engineering technol-
ogy and was employed by Barnett and 
Associates, an engineering firm spe-
cializing in soils and geologic founda-
tions, from 1974 through the period 
here relevant. Mr. Sessums is an ex-
pert in the field of soils and geologic 
foundations. 

9) On June 29, 1977, Complainant 
was working on a quay-way on the hill-
side when one side of his back-hoe 
settled quickly, suggesting to Com-
plainant that the loose material on the 
hill was slipping. Complainant got off 
his machine and spoke to Jerry Ses-
sums, who had no vested interest in 
the project. He was told by Mr. Ses-
sums that the work area was ex-
tremely unsafe due to the presence of 
tension cracks, which Mr. Sessums 
showed Complainant, and due to the 
failure of Bill Blankenship to plan for the 
removal of the over-burden, or loose 
material above the slide plane, which 
could potentially slide down and bury 
the Complainant and his machine. Mr. 
Sessums pointed out some material 
which had just fallen. He further stated  

to Complainant that he would not him-
self continue to work under these con-
ditions until the material above had 
been removed. The work site was, at 
this point in time, unsafe. 

10) Complainant had no means of 
curing the hazard at the Toledo site 
himself. 

11) Complainant relied upon Jeny 
Sessums' judgment and took his ma-
chine out of the quay-way at a time 
when Bill Blankenship was not at the 
site. Complainant then went to a 
phone booth and attempted to contact 
company off•Scials to report the 
situation. 

12) When Bill Blankenship returned 
to the site and found that Complain-
ants machine had been removed, he 
located Complainant and asked him to 
return to work in the same location on 
the quay-way. When Complainant re-
fused, citing the hazard, Bill Blanken-
ship stated that Complainant might as 
well leave the job site if he would not 
operate the back-hoe, since there was 
no other work to be done. 

13) Complainant left the Toledo job 
site June 29, 1977, and did not return 
to it, to the Haskins Creek project, or to 
any other of Respondents job sites. 
There was work available operating 
heavy equipment at the Toledo site 
only through August 4, 1977. Com-
plainant was not recalled to the Toledo 
job site at any time between June 29, 
1977, and August 4, 1977. 

14) On June 30, 1977, Complain-
ant filed a complaint with the Accident 
Prevention Division (ADP) of the Ore-
gon Workers' Compensation Board. 
The APD inspected the Toledo job site 
on July 5, 1977, after continuing work  

in the slide area had been performed 
by Mr. Blankenship, and found no 
slide-related hazard at that time. 

15) Complainants last hourly rate 
of pay while employed by Respondent 
was $12.97 per hour. Complainant 
worked 8 hours per day. Complainant 
lost 23 days of work. 

ULTIMATE FINDINGS OF FACT 

1) On June 29, 1977, an on-site, 
unbiased staff engineer expert Jerry 
Sessums, judged Respondents 
Toledo work site to be extremely dan-
gerous due to potentially lethal and 
imminent landslide hazards. Com-
plainant had no means of curing the 
hazard himself. Complainant reasona-
bly relied upon Mr. Sessum's analysis 
of the hazard and took his machine out 
of the danger zone to wait his supervi-
sors return and the alleviation of the 
hazard. 

2) Respondents foreman, Bill 
Blankenship, returned to the site, but 
refused to direct efforts to make the 
work site safe or to provide alternative 
safe work for Complainant. Mr. Blank-
enship directed Complainant to leave 
the job site if he did not wish to work 
under the hazardous conditions as 
they were on June 29, 1977. Corn-
plainant was thereby constructively 
discharged by Mr. Blankenship due to 
Complainants opposition to the safety 
hazard. 

3) Complainant left the job site on 
June 29, 1977. Mr. Blankenship con-
tinued Complainants work himself af-
ter Complainant left the site, and the 
area was made safe by the removing 
of earth prior to July 5, 1977, when the 
APD inspected the site. Complainant 
was not recalled to work subsequent to  

the removal of the hazard and the APD 
inspection. 

4) As a direct consequence of Re-
spondents unlawful action, Complain-
ant lost wages from July 5, 1977, the 
day APD inspected the work site, 
through August 4, 1977, when the 
Toledo excavation was completed. 
The amount of wages lost was Two 
Thousand Three Hundred Eighty-Six 
Dollars and Forty-Eight Cents 
($2,386.48). 

CONCLUSIONS OF LAW 

1) The actions of Respondents 
foreman, Bill Blankenship, are imputed 
to the Respondent. 

2) Respondent violated ORS 
654.062(5)(a) in that it discharged 
Complainant because Complainant 
opposed a practice forbidden by ORS 
654.010: 

a) Respondents refusal to make 
Complainants imminently danger-
ous, potentially lethal work place 
safe or to provide alternative safe 
work constitutes Respondents fail-
ure to furnish a safe place of em-
ployment, a practice forbidden by 
ORS 654.010. 

b) Complainants withdrawal from 
work because of an unbiased on-
site expert's opinion that an immi-
nent, potentially lethal hazard ex-
isted, which Complainant could not 
cure, constitutes opposition to Re-
spondents practice forbidden by 
ORS 654.010. 

c) Respondents directing Com-
plainant to work at the unsafe site 
or to leave constitutes constructive 
discharge of Complainant because 
of Complainants opposition to Re-
spondents practice forbidden by 

4 
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ORS 654.010. This constructive 
discharge satisfies the discharge 
requirement of ORS 654.062 
(5)(a). 

3) Because Complainant opposed 
Respondent's failure to furnish a safe 
work place by withdrawing from the 
work site before an APO inspection, 
Complainant is entitled to the limited 
damage remedy of back pay from July 
5, 1977, the day the APD inspected 
the work site, through the last day 
Complainant would have worked at the 
Toledo site, August 4, 1977. 

OPINION 
Violation of ORS 654.062(5)0) 

There are three elements of a vio-
lation of ORS 654.062(5)(a): 

A) Complainant must have 
opposed 

B) a practice forbidden by ORS 
654.001 to ORS 654.295, and 

C) Respondent must have 
barred, discharged from employ-
ment, or otherwise discriminated 
against Complainant because of 
Complainant's opposition. 

1) The Requisite "opposition"  

The first issue in this case is 
whether Complainant Junkman's with-
drawal from work constitutes the oppo-
sition required by ORS 654.064(5)(a). 
In arguing for a negative response, Re-
spondent relies upon the reasoning in 
Pintok v. Employment Division, 32 Or 
App 273 (1978) (hereinafter cited as 
Pintok). In Pintok, the Oregon Court of 
Appeals held in part that refusal to do 
required work does not constitute op-
posing a practice forbidden by ORS 
chapter 654. The refusal in Pintok, 
however, can be clearly distinguished  

from the withdrawal in the instant case 
in the following ways: 

a) In Pintok, the referee found that 
the employee had the means to cure 
the safety problem. 	Complainant 
Junkman, on the other hand, did not 

b) In Pintok, the employee was 
threatened with sinus and throat prob-
lems, which could develop over a pe-
riod of time. Complainant Junkman, in 
contrast faced the imminent danger of 
being buried alive. 

c) In Pintok, the employee himself 
judged the working environment un-
safe and walked off the job. Complain-
ant Junkman, however, was in a 
unique position, having the benefit of 
counsel from a staff engineer who had 
been regularly present on the work site 
and had no reason to side with either 
employee or employer. This expert, 
Jerry Sessums, observed what he 
deemed an extremely dangerous, po-
tentially fatal, imminent hazard. Mr. 
Sessums told Complainant that the 
quay-way upon which he was working 
was unstable and extremely danger-
ous. He showed Complainant the ten-
sion cracks, evidence that a large 
amount of over-burden material was 
moving and could easily fall at any time 
upon Complainant in his work area. 
Mr. Sessums pointed to some material 
which had just fallen as further evi-
dence of an unstable situation. There-
fore, in concluding that the danger was 
too serious and imminent to allow him 
to wait for an APD evaluation before 
withdrawing from work, Complainant 
relied not upon just his own judgment, 
but upon that of an unbiased on-site 
engineer. 

Each of the above distinctions be-
tween Pintok and the instant case is  

significant. The refusal to work in Pin-
tok, where the hazard perceived by the 
employee was minor and the means to 
alleviate it were at the disposal of the 
employee who chose instead to leave 
the area, is therefore not sufficiently 
analogous to the withdrawal from work 
in the instant case, where the hazard 
perceived by an unbiased expert might 
have proven deadly at any time and 
where no means to alleviate it were 
within Complainant's control. The deci-
sion in Pintok does not apply to the in-
stant case. 

Where a worker is in imminent dan-
ger of death or serious bodily harm 
and the protection afforded through an 
agency such as the APD is inadequate 
because of the imminence of danger, 
and where the employee has no 
means to cure the safety problem, the 
employee may withdraw from work 
without penalty for such withdrawal. In 
such limited circumstance, the with-
drawal constitutes the requisite opposi-
tion described in ORS 654.062(5)(a). 
The protection afforded by this inter-
pretation of opposition is limited, how-
ever, in that the employee cannot 
refuse alternative safe work or demand 
pay from the employer under ORS 
654.062(5)(a) during the interim period 
before an official safety inspection by 
an agency such as the APD. 

2) The Practice Forbidden by ORS  
654.001 to 654.295  

The second question in this case is 
whether Complainant Junkman's op-
position was to a practice forbidden by 
ORS 654.001 to 654.295. I find that it 
was. The forbidden practice in this 
case is described by the language of 
ORS 654.010 to 654.015: 

"Every employer shall furnish 
employment and a place of em-
ployment which are safe and 
healthful for employees, and shall . 
. . use such . . safeguards . . . and 
. . . practices as are reasonably 
necessary to render such employ-
ment and place of employment 
safe and healthful. No employer 
shall . . . maintain . any place of 
employment which is unsafe or 
detrimental to health." 

In all but the most dire of situations, an 
employee must rely upon the APD of 
the Workers Compensation Board to 
assess the safety of the employee's 
workplace. The employee's percep-
tion of unsafeness justifies notification 
of the APD, but not the further step of 
walking off the job before an APD 
evaluation. However, Complainant 
Junkman was in a most dire situation. 
He was working in a place which im-
posed an imminent risk of death or se-
rious bodily harm. In coming to this 
conclusion, he relied not on just his 
own judgment, but also on that of the 
only unbiased expert available. In 
these unusual and extreme circum-
stances, Respondent's failure to re-
move the hazardous over-burden 
evident on June 29, 1977, or to provide 
alternative safe employment, consti-
tutes a violation of its duty to furnish a 
safe place of employment 

3) Discharge From Employment 
Because of Opposition . 

The third and last element which 
must exist in a violation of ORS 
654.062(5)(a) is the employer barring, 
discharging from employment, or oth-
erwise discriminating against the em-
ployee because of the employee's 
opposition to, in this case, a safety 
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hazard. Respondent herein did not ac-
tually bar or terminate Complainants 
employment. However, Respondent 
did, through its employee Bill Blanken-
ship, direct Complainant to leave the 
work site if he would not cease his op-
position to Respondents safety hazard 
(i.e. return to the unsafe work). Re-
spondent should have made Com-
plainants work site safe or allowed 
Complainant to do alternative safe 
work. Respondents directing Com-
plainant to work at the unsafe site or 
leave constitutes constructive dis-
charge of Complainant which satisfies 
the third requirement of ORS 654.062 
(5)(a). 

Damages 

Complainant Junkman lost wages 
from the day he withdrew from the 
work site, June 29, 1977, to August 4, 
1977, the last day he could have 
worked at the Toledo work site. There 
was no alternative work available to 
Complainant during this time. Be-
cause the Complainants opposition to 
Respondents failure to furnish a safe 
work place took the form of a with-
drawal from the work site before an 
APD inspection, Complainant is af-
forded the limited protection of back 
pay from July 5, 1977, the day the 
APD inspected the worksite, to August 
4, 1977. 

ORDER 
NOW, THEREFORE, as author-

ized by ORS 659.060(3) and ORS 
659.010(2) and in order to eliminate 
the effects of the unlawful practices 
found and to protect the rights of oth-
ers similarly situated, Respondent is 
ordered to: 

1) Deliver to the Portland office of 
the Bureau of Labor and Industries 
within fifteen (15) days of the execution 
of this Order a certified check payable 
to WILLIAM JUNKMAN in the amount 
of TWO THOUSAND THREE HUN-
DRED EIGHTY-SIX DOLLARS AND 
FORTY-EIGHT CENTS ($2,386.48) 
representing back pay for the period 
for which Complainant was unlawfully 
prevented from working. 

2) Take whatever steps are neces-
sary to insure that workers opposing 
safety hazards in the future shall not 
have their rights to work in any way 
prejudiced by such opposition. 

In the Matter of 

CITY OF NORTH BEND, 
Oregon, Respondent. 

Case Number 42-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued January 25, 1980. 

SYNOPSIS 

Where Respondents Director of 
Public Works learned as a result of an 
Accident Prevention Division (APD) in-
spection that a previous directive for 
employees not to enter the sewer sys-
tem pending correction of safety haz-
ards had not been followed; where the 
director laid off seven workers until the 
hazards were corrected or alternate 
safe work was found; where all the  

workers were returned to work; and 
where there was no evidence that Re-
spondent knew that an employee had 
caused the APD inspection, the Com-
missioner held there was no violation 
of ORS 654.062(5). The Commis-
sioner found that a letter to a local 
newspaper from a workers wife pro-
testing the layoff could not legally form 
the basis for a claim of retaliation by 
that worker, because the statute does 
not protect an employee from the re-
sult of a complaint not his own. The 
Commissioner dismissed the specific 
charges. ORS 654.062(5)(a) and (b); 
659.060(3). 

The complaints in the above-
entitled matter were filed pursuant to 
the provisions of ORS 654.062(5)(b), 
and the hearing was conducted under 
the authority and provisions of ORS 
659.060. 

The contested case in the above-
entitled matter came on regularly for 
hearing before R. D. Albright, desig-
nated as Hearing Officer in this matter 
by Mary Wendy Roberts, Commis-
sioner of the Bureau of Labor and In-
dustries. The heating was held on 
January 25, 1979, at the City Council 
Chambers in North Bend, Oregon. 
The Complainants were present and 
testified during the course of the hear-
ing. The case for the Bureau of Labor 
and Industries was presented by Mi-
chael J. Tedesco, Assistant Attorney 
General, and the case for the Respon-
dent was presented by Robert L. Tho-
mas, Attorney at Law. Also present 
during this hearing was Etta Creech, 
Hearings Clerk. 

Having considered the entire re-
cord in this matter, evidence duly  

received and arguments of counsel, I, 
Mary Wendy Roberts, Commissioner 
of the Bureau of Labor and Industries, 
make the following Findings of Fact, 
Conclusions of Law, Opinion and 
Order. 

FINDINGS OF FACT 
1) At all times material herein, Re-

spondent City of North Bend, Oregon, 
was and is a city incorporated under 
Oregon law and an employer subject 
to the provisions of ORS 654.001 to 
654.295 and 659.010 to 659.110. 

2) On or about February 26, 1976, 
Donald Middleton, Russell J. Ander-
son, Henry Bowden, Donald Lyons, 
Jack Graves, and Dick Morana filed 
verified complaints with the Bureau of 
Labor and Industries. Messrs. Middle-
ton, Anderson, Bowden, Lyons, 
Graves, Morana, and Brant, Complain-
ants herein, alleged that the Respon-
dent discriminated against them 
relating to the terms and conditions of 
their employment 

3) In the event Respondent is 
found to be in violation of ORS 
654.062(5)(a), Complainants' back pay 
awards are as follows: 

Paul Brant$548.00 

Donald Middleton 548.00 

Jack Graves 78.40 

Donald Lyons 48.72 

Dick Morena 48.72 

Henry Bowden 44.00 

Russell Anderson 43.28 

NOTE: All parties stipulated to the 
above Findings of Fact numbers one, 
two and three. 

4) At a meeting in late 1975, Re-
spondents street maintenance crew 
complained to Al Roth, Respondent's 
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City Administrator, that the crew did not 
have the gas tester and protective 
clothing needed for safe entry into 
sanitation sewers. In response, Roth 
informed the crew that a gas tester 
was available at the Sewer Treatment 
Plant. However, when the crew re-
quest use of the tester, the crew was 
told that it was for treatment plant use 
only. 

5) Complainant Middleton, acting 
as Safety Coordinator for the street 
crew, later notified Paul Stems of the 
Oregon Accident Prevention Division 
(OAPD) of health and safety problems 
concerning the street crew's sewer 
work. 

6) As a result of Middleton's notifi-
cation, the OAPD inspected the city 
maintenance departments work-
place(s) on January 12, 1976. On 
February 4, 1976, OAPD cited Re-
spondent for various violations of the 
Oregon Safe Employment Act, ORS 
chapter 654. On the citation, OAPD 
termed sewer maintenance violations 
"serious." 

7) In response to the citation point-
ing out that requiring workers to enter 
the sewer manholes under current 
conditions was a violation of law, WI-
Ham Boume, Respondents Director of 
Public Works, told Harold Gammon, 
the street maintenance crew's supervi-
sor, that workers were not to enter the 
sewers until the safety problems had 
been corrected. 

8) Due to the recent loss of his 
wife and daughter, Mr. Gammon was 
suffering from substantial mental and 
physical problems and therefore failed 
to pass Bourne's order on to the street 
maintenance crew. 

9) On February 23, 1976, the 
OAPD held a follow-up inspection and 
found that even though the sewer 
safety problems had not been cor-
rected, street crew workers were still 
being required to enter sewer man-
holes. The inspection team met with 
Mr. Bourne to inform him that the street 
maintenance crew could not enter the 
sanitary sewers until the safety prob-
lems had been corrected. Mr. Bourne 
did not know until then that his order 
forbidding such entry was not being fol-
lowed. During this meeting, Mr. Bourne 
consulted by telephone with Al Roth, 
the City Administrator, who later joined 
the meeting. 

10) At the February 23 meeting be-
tween the OAPD inspection teams and 
Mr. Bourne, Mr. Bourne became very 
angry that the workers were still enter-
ing sewer manholes despite his earlier 
order to the contrary. 

11) At the end of the meeting, Mr. 
Bourne laid off all seven Complainants, 
the entire street maintenance crew. 

12) The duties of the laid-off work-
ers included maintaining the city sani-
tary and storm sewer system, 
maintaining signs, cutting excess 
brush, sweeping streets, maintaining 
the airport, and other general work re-
quired to keep up public property in the 
city. The street sweeping and airport 
maintenance duties were performed 
by two workers who never had occa-
sion to enter the sewer system. Not 
even all the sewer work required entry 
into a sewer. However, it was difficult 
to predict, before a sewer problem 
arose, whether or not curing it would 
require sewer entry. 

13) At the time Complainants were 
laid off, there was work available for at  

least some of the seven Complainants 
that did not require sewer entry. 

14) Either the same day as or the 
morning following the aforementioned 
meeting, the OAPD contacted Mr. 
Bourne and made clear to him that the 
only work that could not be done was 
that which required entering the sewer 
manholes. Having identified some al-
ternative safe work, Mr. Bourne began 
calling the street maintenance crew 
back to work in order of seniority. Five 
of the crew were back to work within 
two days, and the other two were back 
in three weeks. 

15) At no time was Respondent in-
formed that the OAPD's inspections 
were the result of an employee com-
plaint. Although Respondents City 
Manager, Al Roth, certainly knew of 
the street crew's complaints made di-
rectly to him, Respondent did not 
know of Complainant Middleton's com-
plaint to the OAPD. 

16) Before March 2, 1976, Com-
plainant Morena assumed the street 
maintenance supervisors position 
when the supervisor was absent. 
When this occurred, Mr. Morana be-
gan receiving an extra 10 percent in 
pay on the second day of the supervi-
sor's absence. The applicable union 
contract stipulated this increase in pay 
and also provided that the senior 
worker on the job would assume the 
acting supervisor position. Complain-
ants Morena and Lyons were equal in 
seniority. 

17) On February 28, 1976, a letter 
from Complainant Morana's wife ap-
peared in the Public Forum section of 
the local newspaper. The letter was a 
direct criticism of Respondents actions 
in laying off Complainants. 

18) March 2, 1976, the next work-
ing day after Ms. Morana's letter ap-
peared in the newspaper, Mr. Bourne 
informed Complainant Lyons that he 
was to assume the supervisor's duties 
when the supervisor was absent. 
Complainant Morena estimate that he 
lost approximately $250 as a result of 
Mr. Lyons replacing him as first 
standby for the supervisory position. 

ULTIMATE FINDINGS OF FACT 

1) In later 1975, Complainants, as 
a group, complained about sewer 
safety and health problems to Respon-
dents City Manager, Al Roth. Their 
safety representative, Don Middleton, 
later complained to the OAPD about 
these problems. 

2) Respondents employee Roth 
knew of the group complaint, as it was 
made to him. Respondent did not 
know that a complaint instigated the 
first OAPD inspection or that such 
complaint was made by Complainant 
Middleton. 

3) Respondent laid off all seven 
workers on the street maintenance 
crew on February 23, 1976, failed to 
call back two of those workers for three 
weeks, and demoted Complainant Mo-
rana from first to second standby street 
maintenance supervisor on March 2, 
1976. 

4) There is not substantial evi-
dence that Respondent laid off the 
street maintenance crew on February 
23, 1976, because of either the group 
complaint which had been made at 
least two months earlier or the OAPD 
complaint made by the group's repre-
sentative at least one-and-one-half 
months earlier. Rather, the evidence 
indicates and I so find that the reason 
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for the crew layoff was William 
Bourne's anger at the fact that his ear-
lier order that the crew not enter sew-
ers had not been carried out, and his 
frustration at the failure of his subordi-
nates to handle safety and health prob-
lems. He also believed that he needed 
some time to identify alternative safe 
work for the crew and to make sure 
that continued violations did not occur. 

CONCLUSIONS OF LAW 

1) Respondent is legally responsi-
ble for the acts of its employee, William 
Bourne, described herein. 

2) Respondents laying off Com-
plainants and continuing the layoff of 
two Complainants for three weeks 
were not unlawful practices under 
ORS 654.062(5)(a), because they 
were not done in retaliation for Com-
plainants' complaints concerning 
health and safety problems. 

3) Respondents demoting Com-
plainant Morana was not an unlawful 
practice under ORS 654.062(5)(a) be-
cause that statute does not protect an 
employee from the result of a com-
plaint not his own. 

OPINION 
In order to prove their claim under 

ORS 654.062(5)(a), Complainants in 
this case must offer substantial evi-
dence of four elements: an employee 
complaint, Respondents knowledge of 
such complaint, Respondents discrimi-
natory act against the employees/ 
Complainants, and a direct causal rela-
tionship between Respondents dis-
criminatory act and the employee 
complaint. The lack of adequate proof 
of the second and last elements 
causes this claim to fail. 

The complaint by Complainant Mid-
dleton which set events into motion 
which eventually led, in an attenuated 
sense, to the layoffs was not in fact 
even the complaint of which Respon-
dent had knowledge. Even if it had 
been, I cannot find sufficient evidence 
that employee complaint was either the 
motivating factor or the immediate 
cause of the layoff. Although it is true 
that Complainants would probably not 
have been laid off but for the complaint 
by their representative Middleton, 
which resulted in the OAPD's inspec-
tion and the subsequent employer 
ability and anger which led to the lack 
of work and layoffs, this chain does not 
provide a direct enough causal rela-
tionship to support a finding of a viola-
tion under ORS 654.062(5)(a). The 
motivating factor and immediate cause 
of the layoff was instead the Respon-
dents anger and frustration at its con-
tinuing problems with not the 
complaints, but the violations them-
selves. As far as Respondents em-
ployee Bourne knew when he ordered 
the layoffs, either the street mainte-
nance crew had disobeyed his order to 
not enter the sewers or the street crew 
supervisor had failed to effectively con-
vey or enforce the order, much less 
take measures to obtain the necessary 
safety equipment. Either interpretation 
led to Mr. Bourne's anger at the break-
down of his chain of command and to 
his response that he would simply 
have to suspend the crew's work while 
he identified alternative safe work and 
took measures to insure that adequate 
safety equipment was obtained and 
further risk of penalty prevented when 
the crew resumed entering the sewers. 
The layoff was perhaps an arbitrary or 
capricious response to anger and  

frustration, but it was not a reprisal for 
an employee complaint and therefore 
not illegal under ORS 654.062(5)(a). 

Neither has substantial evidence 
been presented that the failure to call 
back two of the seven workers for 
three weeks, when the other five were 
called back almost immediately, was 
because of employee safety and 
health complaints. Although one of the 
two workers laid off for three weeks 
could have been characterized as the 
instigator of the employee complaints 
and therefore a potential target for re-
taliation, the other worker was not so 
distinguished. No evidence was of-
fered to rebut the Respondents asser-
tion that it called back workers on a 
seniority basis, nor was persuasive 
evidence offered that there was ample 
work for all seven, rather than just five, 
of the street crew workers, before the 
last two were called back to work. 

ORS 654.062(5)(a) does not bar 
an employer from discriminating 
against an employee because some-
one other than the employee has com-
plained about violations of ORS 
chapter 654. It protects an employee 
from discriminatory actions in response 
to the employee's complaint, and only 
to the employee's complaint: 

"No person shall . . . discriminate 
against any employe . . because 
such employe has . . , made any 
complaint . 	. related to ORS 
654.001 to 654.295 . . ." (Under-
lining added.) ORS 654.062(5)(a) 

No evidence was offered that Ms. 
Morana's letter was in fact her hus-
band's complaint. The question of 
whether the evidence supports a find-
ing that Complainant Morena was de-
moted in response to his wife's letter is  

therefore not reached, as ORS 
654.062(5)(a) does not protect Com-
plainant Morena from the conse-
quences of Ms. Morana's complaint. 

ORDER 
NOW, THEREFORE, Respondent 

not having been found to have en-
gaged in any unlawful practice 
charged, the Specific Charges and the 
Complaint filed against Respondent 
are hereby dismissed according to the 
provisions of ORS 659.060(3). 

In the Matter of 
JOSEPH LAWRENCE GAUDRY, 

dba The Keyhole Kitchen and The 
Keyhole Supper Club, Respondent. 

Case Number 14-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued February 7, 1980. 

SYNOPSIS 
Where Respondent — who oper-

ated a restaurant and bar, a place of 
public accommodation within the 
meaning of ORS 30.675 — had a policy 
to limit the admission of black or ra-
cially mixed couples through the sub-
terfuge of a stringent age and 
identification check by security person-
nel; and where Respondent, through 
an agent, denied white female Com-
plainant admittance to the establish-
ment because of the race and color of 
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her black male companion, Respon-
dent violated ORS 30.670. Finding that 
emotional distress was the most usual 
result of discrimination in public 
accommodations and that the duration 
of the discriminatory incident was less 
indicative of the severity of emotional 
upset than was the continuing nature 
of the upset, the Commissioner 
awarded Complainant $2,500 in dam-
ages. The Commissioner ordered 
Respondent to post a notice in every 
establishment he maintained in Ore-
gon regarding the law on public ac-
commodation discrimination, and 
ordered Respondent to cease restrict-
ing admittance on the basis of race 
and color. ORS 30.670; 30.675; 
471.130; 659.010(2) and (14); 
659.045(1); 659.060(3). 

The contested case in the above-
entitled matter came on regularly for 
hearing before Neil H. Running, desig-
nated as Presiding Officer by the Com-
missioner of the Bureau of Labor and 
Industries. The hearing was convened 
at 9:30 a.m. on January 23, 1979, in 
Room 216 of the State Office Building 
in Portland, Oregon, and reconvened 
at 9:30 a.m. on March 26, 1979, in 
Room 514 of the State Office Building 
in Portland, Oregon. Complainant was 
present and testified during the course 
of the hearing. The Bureau of Labor 
and Industries was represented by 
Thomas E. Twist, Assistant Attorney 
General, and Respondent was repre-
sented by Howard R. Hedrick, Attor-
ney at Law. Also present during this 
hearing was Etta Creech, Hearings 
Clerk. 

Having considered the entire re-
cord in this matter, evidence duly  

received and arguments of counsel, I, 
Mary Wendy Roberts, Commissioner 
of the Bureau of Labor and Industries, 
make the following Findings of Fact, 
Ultimate Findings of Fact, Conclusions 
of Law, Opinion and Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) At all times material herein Re-
spondent Joseph Lawrence Gaudry 
was the proprietor, liquor licensee and 
operator of the business known as The 
Keyhole Kitchen and The Keyhole 
Supper Club, a place of public accom-
modation as defined in ORS 30.675. 
As such Respondent was subject to 
the provisions of ORS 659.010 to 
659.110. 

2) On or about October 6, 1976, 
Vanessa R. Duncan filed a verified 
complaint with the Civil Rights Division 
of the Bureau of Labor and Industries 
alleging she was discriminated against 
by a place of public accommodation 
because of race and color. 

FINDINGS OF FACT — THE MERITS 

1) On September 18, 1976, Corn,  
plainant, a white female, was over 22 
years of age. 	Her friend, David 
Rogers, a black male, was over 21 
years of age. Rogers was in the US

.  

Navy and stationed at Bremerton, 
Washington. On said date, a Satur-
day, Rogers was in Portland on liberty. 
He and Complainant went together to 
the Keyhole Supper Club at N.E. 
102nd and Halsey where they in 
tended to spend the evening. 

2) In order to enter the Keyhole.:.:1 
Supper Club, a patron was required to 
pass a security guard, who would de-
mand identification if not satisfied that 
the patron was at least 21 years of  

age. Rogers presented a drivers li-
cense and a US Navy identification 
card. The latter contained his photo-
graph. He was passed through. Com-
plainant then offered four pieces of 
identification: a drivers license, a plastic 
birth certificate card, a US Government 
identification card, and an expired US 
Government drivers license. None of 
the identification contained a photo-
graph of Complainant, but all contained 
the date of her birth: April 22, 1954. 
Complainant was refused admission. 
The security guard said that her proof 
of age was not adequate. (The said 
identification was later stolen from 
Complainant) 

3) When Complainant was re-
fused admission, both she and Rogers 
left the Keyhole Supper Club without 
argument. They discussed the matter 
while sitting in their car in the club's 
parking lot and decided to return to the 
club and confront the security guard 
who had refused Complainant admis-
sion — which they did. When the secu-
rity guard continued to refuse 
Complainant admission, Complainant 
became more and more frustrated and 
angry. The arguing took place in plain 
view of other patrons in the area for 25 
minutes. When Complainant asked to 
see the person in charge of the prem-
ises, the security guard told her he 
wasn't there. Finally, in order to end 
the scene, the security guard allowed 
Complainant to enter the club with 
Rogers. The security guard did not re-
quire Complainant to provide, nor did 
she provide, additional identification. 
After entering the club, Complainant 
was so upset over the episode that 
she and Rogers only remained there 
for about 10 minutes. 

4) The following statutory provi-
sions were in effect during the times 
material herein and were referred to 
during the testimony of the witnesses 
Duncan, Sahli, Newell and Respon-
dent Gaudry: 

"(ORS] 471.130 	Requiring 
statement of age or identification 
card from certain purchasers. 

"(1) All licensees and permit-
tees of the commission, before 
selling or serving alcoholic liquor to 
any person about whom there is 
any reasonable doubt of his hav-
ing reached 21 years of age, shall 
require such person to produce his 
identification card issued under 
ORS 471.140. However, if the 
person has no identification card, 
the permittee or licensee shall re-
quired such person to make a writ-
ten state of age and furnish 
evidence of his true age and 
identity. 

"(2) The written statement of 
age shall be on a form furnished or 
approved by the commission, in-
cluding, but not limited to the fol-
lowing information: 

Date 	 

I am 21 years of age or over. 

Signature 

Evidence in support of age and 
identity: 

Drivers License No. 	 

State 	 
Military Record No. 	 

Other 

(Fill in license or card number of 
any two or more of above)." 
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Although Complainant requested that 
she be allowed to fill in and execute the 
written statement of age referred to in 
the above provisions, (the Form 
S-146), the security guard did not allow 
or require her to do so either on the oc-
casion of her first attempt to enter Re-
spondents premises or on her second 
attempt, when she was finally 
admitted. 

5) On September 23, 1978, Com-
plainant and Rogers were married and 
she is now known as Vanessa D. 
Rogers. 

6) Respondent employed Club 
Security Co., Inc., of which Joaquin 
Newell was a partner, for security at 
the Keyhole Supper Club. William 
Sahli worked directly for Newell and 
was the security guard who first re-
fused Complainant admission to the 
club, and finally admitted her to Sep-
tember 18, 1976. During the month of 
September 1976, Newell was absent 
on a vacation trip, during which Sahli 
worked under the direct supervision of 
Respondent. 

7) There was a standard practice 
at the Keyhole Supper Club of discour-
aging the patronage of racially-mixed 
couples (in this context, couples includ-
ing one black person) and black per-
sons in order to limit the number of 
racially-mixed couples and black per-
sons in the club, since Respondent be-
lieved that racially-mixed couples and 
black persons were responsible for 
various problems in the club. This 
standard practice was communicated 
to William Sahli by Respondent, who 
ordered Sahli to implement it 

8) The method used to try to dis-
courage patronage of racially-mixed 
couples and black persons was to  

enforce a more rigid proof of age re-
quirement for racially-mixed couples 
and black persons than for white per-
sons. This method was communi-
cated to William Sahli by the 
Respondent, who ordered Sahli to im-
plement it. 

9) Respondent also communi-
cated to William Sahli a general order 
to tell black persons and racially-mixed 
couples, if asked, that Respondent 
was not on the premises. In fact, ei-
ther Respondent or his brother were 
always at the Keyhole Supper Club 
during its hours of operation. 

10) Complainant suffered serious 
and marked effects when her attempt 
to enter Respondents premises with 
her black male friend, David Rogers, 
met with the reaction by Respondent 
which is described above. Subjected 
to discrimination, which was obvious to 
her and to the observation of other pa-
trons, Complainant became very an-
gry, humiliated, embarrassed and 
upset, and experienced real and tangi-
ble frustration and depression. She 
perceived the harassing treatment she 
received as a blow to her own self-
esteem and an insult to the inherent 
human dignity of her companion, a 
man who she subsequently married. 
This treatment, which she apparently 
felt was symptomatic of society's dis-
approval of her relationship with Mr. 
Rogers, demeaned and strained that 
relationship. These effects were more 
than temporary, transitory conse-
quences: they lasted intensely 
throughout the weekend of the dis-
crimination and, to a lessening extent, 
afterward, and I believe they were sin-
cerely reflected in her testimony and 
that of David Rogers. 

ULTIMATE FINDINGS OF FACT 

1) I find that Complainants at-
tempts to enter Respondents prem-
ises received the treatment by 
Respondent described above because 
of the race and color of David Rogers. 

2) I find that the treatment ac-
corded to Complainant by Respondent 
came about as a direct consequence 
of Respondents standard practice of 
discouraging the patronage of black 
persons and racially-mixed couples, 
and Respondents implementation of 
that practice by the method of impos-
ing a more rigid proof of age require-
ment upon black persons and 
racially-mixed couples than upon white 
persons or couples. 

3) I find that Complainant, as a re-
suit of the treatment by Respondent 
described above, suffered serious and 
continuing mental anguish. 

CONCLUSIONS OF LAW 

1) Respondent Joseph Lawrence 
Gaudry, during the times material 
herein, operated a place of public ac-
commodation as , defined by ORS 
30.675(1). 

2) During the times material 
herein, the security guard, William 
Sahli, was an agent of Respondent 
with regard to admission of prospective 
patrons into the premises in question, 
including those admission procedures 
relating to Complainant on September 
18, 1976. Sahli's actions as they re-
lated to Complainant can properly be 
imputed to Respondent. 

3) Respondent committed an un-
lawful practice, as defined in ORS 
659.010(14) and contrary to the provi-
sions of ORS 30.670, in that he en-
gaged in practices designed and  

intended to, and which did, harass, dis-
courage and deny to Complainant the 
full and equal enjoyment of accommo-
dations, advantages, and facilities of 
the premises in question by imposing, 
because of the race and color of David 
Rogers, restrictions and distinctions as 
conditions for admission to the 
premises. 

4) The Commissioner of the Bu-
reau of Labor and Industries has the 
authority to award money damages to 
Complainant herein under the facts 
and circumstances of this record, and 
the sum of money awarded as dam-
ages in the Order below is an appropri-
ate award. 

5) The Commissioner of the Bu-
reau of Labor and Industries has the 
authority to require that Respondent 
meet the notice requirement herein un-
der the facts alit circumstances of this 
record, which describe Respondent's 
practice of discouraging the patronage 
of racially-mixed couples and black 
persons, and the notice requirement 
made in the Order below is appropriate 
to protect the rights of persons situated 
similarly to Complainant from that 
practice. 

OPINION 

1) Both Complainant and David 
Rogers testified that while in the car in 
the club parking lot discussing the re-
fusal of Complainants admission to the 
club, they saw a racially-mixed couple 
emerge from the exit. As Complainant 
had just seen this couple enter the 
club, their exit aroused the suspicions 
of Complainant and Rogers. Upon 
talking with the couple, Complainant 
and Rogers found that, in their case 
also, the white female's identification 
was found wanting and she was 
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refused admission. With this discovery 
Complainant became determined to 
confront the club security guard for the 
second time. The names of the couple 
were not obtained, nor were they pro-
duced as witnesses. This unsup-
ported testimony was considered too 
vague to be given any serious 
credibility. 

2) The lapse of time between the 
date of the above-described incident 
(September 18, 1976) and the date the 
verified complaint was filed (October 6, 
1976), and the allegation that Com-
plainant consulted with Rogers before 
filing said complaint, were considered 
and determined to be irrelevant 

3) Testimony that in 1978, Com-
plainant and Rogers returned to the 
Keyhole Supper Club, which had been 
remodeled and re-named 'The Great 
Gatsby," but still under the same man-
agement, and were admitted without 
incident was considered and deter-
mined to be irrelevant to the discrimi-
nation against Complainant and 
non-dispositive of any questions as to 
whether Respondents discriminatory 
practices continued vis-a-vis other 
persons. 

4) Joaquin Newell and Wiliam 
Sahli appeared under subpoena as 
witnesses for the Civil Rights Division. 
I rely on the testimony of Sahli as clear, 
direct evidence that Respondent 
treated Complainant as he did be-
cause of an impermissible racial mo-
tive. Although I found the testimony of 
the witness Newell to be somewhat 
equivocal, I did not find it to be incon-
sistent with the testimony of Sahli. 

5) I have found that the actions of 
Sahli, as they related to Complainant's 
attempts to enter Respondent's  

premises, were a direct implementa-
tion of Respondents practice of dis-
couraging the patronage of 
racially-mixed couples. Had Sahli's ac-
tions been motivated by the legitimate 
concerns about Complainants actual 
age suggested by testimony of Re-
spondent, it would havi. been consis-
tent with those concerns to have either 
allowed Complainant to complete the 
Form S-146 and bring into play the de-
fense provided by ORS 471.135 or to 
have requested the assistance of the 
police in removing her from the prem-
ises. Respondent did neither, but in-
stead finally simply admitted her. 

It it apparent from the Proposed Or-
der entered in this case by the Presid-
ing Officer that he disbelieved 
Respondents denials as to the stan-
dard practice of discouraging the pa-
tronage of black persons and 
racially-mixed couples and the method 
employed by Sahli. I adopt this analy-
sis of the record and, like the Presiding 
Officer, choose instead to believe the 
testimony of Mr. Sahli, since I believe 
this testimony to be, more credible and 
more consistent with the other items of 
evidence in the record. 

It is important to note, however, that 
even if, as Respondent maintains, he 
had not given specific orders to William 
Sahli to implement a discriminatory 
practice by a discriminatory method, 
Respondent would still be responsible 
for discriminatory acts committed by 
his agent Sahli within the scope and in 
the course of Sahli's agency. Mr. 
Sahli's acts concerning the admission 
of patrons were clearly within the 
scope and in the course of his agency. 
Moreover, after making himself inac-
cessible to black persons or racially- 

mixed couples who wished to voice 
complaints about the admission prac-
tices of his security guards, even 
though he or his brother were always 
on the premises, Respondent clearly 
and deliberately delegated admission 
authority to his security guards and 
could not successfully defend himself 
in this matter with the assertion, were it 
to be believed, that he did not know of 
or did not condone discriminatory prac-
tices of his guards. 

6) Any monetary award I make in 
this matter will be limited to that which 
compensates Complainant for darn-
ages she suffered because of Respon- 
dents discriminatory acts. 	The 
following three points are focal to the 
discussion of such award: 

a) The battle against race discrimi-
nation in places of public accommoda-
tion has been the front line of the civil 
rights movement in the United States. 
Matters involving discrimination on 
buses and in soda fountains were 
among the first litigated under the Civil 
Rights Act of 1964. This makes 
sense, because public accommoda-
tion discrimination law strikes at the 
very heart of discrimination: an effort to 
impair a person's basic right to move 
about freely in society and to be recog-
nized thereby as a part of his or her 
community. Denial or abridgment of 
that right conveys in a particularly per-
suasive way the fragility of the victim's 
position as a functioning member of 
society. Although no setting for race 
discrimination is anything less than 
egregious, discrimination in public ac-
commodations can be particularly in-
sidious and devastating. 

b) The brief duration and discrete 
nature of the contact between  

complainant and respondent in most 
public accommodation discrimination 
cases dictate that the suffering result-
ing therefrom is usually mental rather 
than financial or physical. The law for-
bidding discrimination in places of pub-
lic accommodation was enacted to 
prevent the infliction of such suffering 
and, when it does occur, to compen-
sate the victim therefor. That this suf-
fering is usually entirely mental rather 
than physical or financial makes it less 
easily described (much less measured 
in pecuniary terms), but no less palpa-
ble or destructive. The very nature of 
most public accommodation discrimi-
nation therefore necessitates that, in 
order to follow the law's mandate to 
eliminate the effects of discrimination in 
places of public accommodation, I 
must often measure a compensatory 
award solely in terms of the complain-
ants mental suffering. 

c) Because discrimination in public 
accommodations can be particularly 
devastating, yet fleeting in duration, it is 
important to emphasize that the dura-
tion of the discrimination by itself does 
not determine either the degree or the 
duration of the effects of the discrimi-
nation, and it is these effects which 
damages awarded are meant to 
compensate. 

In this case, fleeting discrimination 
resulted in Complainant's serious and 
continuing mental suffering. There is 
ample evidence of acute mental suffer-
ing during the 25 minute discriminatory 
episode, followed by a weekend of an-
guish. There is also some evidence of 
the long-term negative effect of the dis-
crimination on Complainants relation-
ship with her now-husband. 
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In addition to the degree and extent 
of suffering of which there is persua-
sive proof, I may infer from the fact of 
the discrimination itself mental suffering 
of which there may be little or no spe-
cific proof, especially if the discrimina-
tion has taken the form of racial 
harassment. Oregon courts have ac-
knowledged that mental anguish is one 
of the effects of race discrimination: 

"Indignity must be the natural, 
proximate, reasonable, and fore-
seeable result of race discrimina-
tion . . .; indignity visited from the 
inference in such discrimination 
that black people are inferior." 
Gray v. Serruto Builders, Inc., 110 
NJ Super 297, 265 A2d 404 
(1970), cited with approval in Wil-
liams v. Joyce, 4 Or App 482, 497, 
479 P2d 513, 40 ALR 3d 1272, rev 
den (1971); School District No. 1 v. 
Nilsen, 271 Or 461, 534 P2d 1135 
(1975). 

It is in recognition of the particularly 
insidious and pervasive offensiveness 
of discrimination in places of public ac-
commodation and the inference of 
mental suffering which can be made 
from the occurrence of this type of dis-
crimination, as well as the evidence 
adduced concerning Complainants 
mental suffering, that I make this 
award of mental suffering damages. 

The award's figure of $2,500 is ap-
propriate in light of the few standards 
for determining mental suffering dam-
age amounts contained in case law. In 
Fred Meyer v. Bureau of Labor, 39 Or 
App 253 (1979), the Court considered 
both the vulnerable age of the com-
plainant and the continuing nature of 
the severe form of employment dis- 
crimination. 	Other cases have 

considered whether or not the mental 
suffering involved public humiliation, 
and whether the magnitude of distress 
was verified by evidence of mental or 
emotional impairment. Browning v. 
Slenderella Systems, 54 Wash 2d 440, 
341 P2d 859 (1959), cited with ap-
proval in Williams v. Joyce, supra; 
Seaton v. Sky Realty Co., Inc., 491 
F2d 634 (1974). 

In this case, Complainant was sub-
jected to public humiliation; she was 
not acutely vulnerable to emotional dis-
tress due to a factor such as extreme 
youth; and there was no non-
subjective evidence of mental or emo-
tional impairment. Since duration of 
the discrimination is usually an espe-
cially invalid measure of damages in 
public accommodation cases, I instead 
assess the duration and severity of the 
effects of the discrimination. Although 
the evidence and allowable inferences 
support a finding of the severe impact 
of the discrimination during its duration 
and for the following two days and seri-
ous distress afterward, I cannot find 
that the compensable effects afterward 
continued to be as severe as Com-
plainant purported. Some continuing 
distress can be inferred from the na-
ture of the discrimination, but Com-
plainant did not present persuasive 
evidence of severe mental distress 
continuing beyond the weekend of the 
discriminatory incident. Her two exam-
ples of longer-term distress were that 
occasioned by the pursuit of her corn-
plaint to the Bureau of Labor and In-
dustries and that which strained her 
relationship with her future husband for 
an unspecified amount of time. In the 
former case, the distress is not com-
pensable, as Oregon law does not  

allow a damage award for mental suf-
fering inherent in being a litigant or 
complainant in a discrimination case. 
See School District No. 1 v. Nilsen, su-
pra. Concerning the latter example, 
while I believe that the discrimination 
caused continuing strain upon Com-
plainants relationship with David 
Rogers, I cannot believe that the se-
verity of this strain was long-lasting, as 
Complainants relationship with Rogers 
culminated in marriage two years later. 

It is always difficult to assign a spe-
cific amount of money as compensa-
tion for suffering which does not lend 
itself to pecuniary quantification. In this 
case, however, the evidence and al-
lowable inferences support and award 
of $2,500 as compensation for Com-
plainants severe mental suffering for 
two days and her continuing, but de-
creasingly severe, suffering thereafter, 
all caused by Respondents acts of 
discrimination. 

ORDER 

NOW, THEREFORE, as provided 
by the provisions of ORS 659.060(3) 
and 659.010(2) and in order to elimi-
nate the effects of unlawful practices 
found and to protect the rights of per-
sons similarly situated, Respondent is 
ordered to: 

1) Deliver to the Portland office of 
the Bureau of Labor and Industries, 
within fifteen (15) days of the execution 
of this Order, a certified check payable 
to VANESSA ROGERS in the amount 
of TWO THOUSAND FIVE HUN-
DRED DOLLARS ($2,500), in order to 
compensate Complainant for damages 
suffered by her as a result of Respon-
dents unlawful practices. 

2) To post, for a period of 90 days 
from the tenth day after the date of this 
order or from the tenth day following 
the vacation of any stay order obtained 
by Respondent concurrent with Re-
spondents pursuit of appellate reme-
dies, a readable copy ORS 30.670, 
659.045(1) and 659.010(14) with no-
tice that any person who believes that 
he or she has been discriminated 
against in a place of public accommo-
dation may notify the Oregon Bureau 
of Labor and Industries at 1400 S.W. 
Fifth Avenue, Portland, Oregon, 
97201, or 229-5413, in every separate 
business establishment maintained by 
Respondent within the State of Ore-
gon, in a location within or outside 
each establishment accessible to and 
frequented by each and every person 
seeking admission, and each and 
every employee or agent of Respon-
dent who regulates admission to the 
premises_ 

3) Cease and desist from engag-
ing in practices designed and intended 
to harass, discourage and deny to per-
sons the full and equal enjoyment of 
accommodations, advantages and fa-
cilities of public accommodations by 
imposing restrictions and distinctions 
based upon race or color as conditions 
for admission. 
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In the Matter of 

CLACKAMAS COUNTY FIRE DIS- 
TRICT NO.1, aka Milwaukee Fire 

Protection District No. 56, 
Respondent 

Case Number 05-78 

Amended Final Order of the 
Commissioner 

Mary Wendy Roberts 

Issued February 13, 1980. 

SYNOPSIS 
Where Respondent public em-

ployer had no rational and scientific ba-
sis for refusing to employ two 
Complainants as dispatchers because 
both were older than Respondent's 
age limit of under 36 for firefighters, the 
Commissioner found that a dis-
patcher's age was not a bona fide oc-
cupational requirement reasonably 
necessary to the normal operation of 
the Fire Districts business, and that 
Respondent violated ORS 659.026. 
The Commissioner denied Respon-
dent's motion to dismiss on the basis 
of laches, because Respondent failed 
to show how the lapse of over five 
years from the time of the respective 
complaints to the time of hearing preju-
diced Respondents defense, as all wit-
nesses and documents were available 
at hearing. The Commissioner 
awarded lost wages less interim earn-
ings to each Complainant, and ordered 
Respondent to cease using any maxi-
mum age limit for employment as a 
dispatcher. 	ORS 	45.250(1)(b); 
242.726; 	659.010(2); 	659.015; 
659.026; 659.060(3). 

The contested case in the above 
entitled matter came on regularly for 
hearing before Glenda E. Anderson, 
who was designated Presiding Officer 
in this matter by Bill Stevenson, then 
Commissioner of the Oregon Bureau 
of Labor. The hearing was held on 
August 22, 1978, and continued 
through August 31, 1978, in Portland. 
The Agency was represented by Ru-
dolph Westerband, Assistant Attorney 
General, and Respondent was repre-
sented by William Brunner, Attorney at 
Law. 

On October 17, 1979, Mary Wendy 
Roberts, Commissioner of the Oregon 
Bureau of Labor and industries, issued 
Findings of Fact, Ultimate Findings of 
Fact, Conclusions of Law, Rulings on 
Motions, Opinion, and an Order in the 
above-encaptioned matter. Subse-
quent to the issuance of said Findings, 
Conclusions, Rulings, Opinion, and Or-
der, the Commissioner issued a Notice 
of Reconsideration dated October 31, 
1979. Subsequent to receipt of Notice 
of Reconsideration, Respondent peti-
tioned the Court of Appeals for Judicial 
Review of the October 17, 1979, deci-
sion. Subsequent to Respondent-
Petitioner's filing of its Petition for Judi-
cial Review, the Commissioner filed 
with the Court of Appeals a withdrawal 
of the decision in this matter for the 
purposes of reconsideration. The 
Commissioner's withdrawal was ac-
knowledged by the Court of Appeals 
and the Commissioner was afforded 
an additional period of time, until Feb-
ruary 15, 1980, in which to affirm, mod-
ify or reverse the decision in this 
matter. Execution of portions of the 
said Order were stayed pending 
reconsideration. 

On November 28, 1979, December 
17, 1979, and January 7, 1980, after 
the issuance of proper Notices of 
Hearing, the Commissioner caused to 
be convened supplementary hearings 
for the purpose of completing the re-
cord in this case in order to facilitate re-
consideration and the proper resolution 
of certain issues relating to damages in 
this matter. These supplementary 
hearings were conducted by Dale A. 
Price, who was designated as Presid-
ing Officer in these proceedings by the 
Commissioner, the original Presiding 
Officer in this matter being no longer 
employed in that capacity by the Bu-
reau of Labor and Industries. In atten-
dance at the hearings were William L. 
Brunner, Counsel for Respondent; and 
Complainants Donald Christner and 
Jefferson Bradley. Thomas E. Twist, 
Assistant Attorney General, attended 
the December 17, 1979, hearing as 
Counsel for the Agency, while Rudolph 
Westerband, Assistant Attorney Gen-
eral, attended the November 28, 1979, 
and January 7, 1980, hearings in that 
capacity. 

At the commencement of the first 
supplementary hearing, Respondent 
through its Counsel filed a Motion to 
Stay Further Proceedings. The hear-
ing was continued pending the Presid-
ing Officer's consideration of 
Respondents motion, which was de-
nied by the Presiding Officer in a writ-
ten ruling dated December 11, 1979. 
At the December 17, 1979, supple-
mentary hearing, Respondent through 
its Counsel elected not to exercise its 
right to cross-examine Complainants, 
or to offer evidence to meet the addi-
tional evidence entered on that date, 
but instead rested on its objection to  

the hearing and to the entry of addi-
tional evidence, on the grounds that 
Respondent lacked notice adequate to 
meet and rebut the evidence entered. 
Taking note of Respondents objec-
tions, the Commissioner caused the 
hearing to be reconvened on January 
7, 1980, upon notice given to all par-
ties, for the purpose of affording Re-
spondent every opportunity to meet 
and, if possible, rebut the evidence 
placed in the record on December 17, 
1979. At the January 7, 1980, supple-
mentary hearing, Respondent through 
its Counsel filed a Motion to Stay Fur-
ther Hearings and Submission of Evi-
dentiary Materials, which was denied 
orally by the Presiding Officer. Respon-
dent through its Counsel then elected 
not to exercise its right of cross-
examination or to in any other manner 
attempt to meet and rebut the evi-
dence entered on December 17, 1979. 

Having considered the entire re-
cord on the matter, evidence duly re-
ceived and the arguments of counsel, 
I, Mary Wendy Roberts, Commissioner 
of the Oregon Bureau of Labor hereby 
make the following Amended Findings 
of Fact, Amended Ultimate Findings of 
Fact, Conclusions of Law, Rulings on 
Motions, Amended Opinion and 
Amended Order. These Amended 
Findings of Fact, Amended Ultimate 
Findings of Fact, Conclusions of Law, 
Rulings on Motions, Amended Opinion 
and Amended Order do in their entirety 
revise, replace and supersede the 
document dated October 17, 1979, 
containing my original Findings of Fact, 
Ultimate Findings of Fact, Conclusions 
of Law, Rulings on Motions, Opinion 
and Order in this matter. 
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AMENDED FINDINGS OF FACT — 
PROCEDURAL 

1) At all times material, Clackamas 
County Fire District No. 1, aka Mil-
waukie Fire Protection District No. 56 
(hereinafter referred to as Fire District), 
was a Rural Fire Protection District or-
ganized under ORS chapter 478 and 
an employer subject to the provisions 
of ORS 659.010 to 659.110. 

2) On December 26, 1972, Jeffer-
son D. Bradley, age 36, and on Janu-
ary 2, 1973, Donald 0. Christner, age 
47, each filed a verified complaint with 
the Civil Rights Division of the Oregon 
Bureau of Labor alleging that Respon-
dent had unlawfully discriminated 
against each of them in connection 
with his application for employment be-
cause of his age. 

3) The Civil Rights Division investi-
gated the allegations in the complaints 
filed by Bradley and Christner and de-
termined that substantial evidence 
supported Complainants' allegations of 
discrimination in application for em-
ployment because of age. 

4) All parties stipulated to the fact 
that unsuccessful settlement and con-
ciliation negotiations took place prior to 
the hearing. 

AMENDED FINDINGS OF FACT — 
THE MERITS 

1) In 1972, the Board of Directors 
of the Fire District authorized the posi-
tion of Fire Alarm Dispatcher-Clerk 
(hereinafter referred to as Dispatcher) 
to be filled by Civil Service open com-
petition. One vacancy existed in the 
Dispatcher position, which was re-
quired to be filled under Civil Service 
examination, with appointment by the 
"Appointing Power" of the Fire District,  

in accordance with Civil Service 
Regulations. 

2) On December 8, 1972, the Civil 
Service Commissioner for the Fire Dis-
trict posted an announcement for a 
Dispatcher vacancy which listed the 
job qualifications, duties, salary and 
application requirements. Under the 
heading "Entrance Requirements" on 
the announcement, the following 
appeared: 

"AGE: MUST HAVE REACHED 
21st BIRTHDAY BY THE TIME 
OF APPLICATION AND NOT 
HAVE PASSED AGE 35 AT TIME 
OF EMPLOYMENT." 

3) The General Rules and Regula-
tions of the Civil Service Commission 
of the Fire District, which were in effect 
at the time of the Dispatcher vacancy, 
cited the following requirement: 

"Sec. 1 AGE 

"Applicant must have passed his 
21st birthday by the time of appli-
cation and not have passed his 
36th birthday by the time of ap-
pointment . . Proof of birth shall 
be a pre-requisite to acceptance of 
application." 

The maximum age limit in the rules is 
not the same as that cited in the an-
nouncement described in Finding 2 
above. Because the rules appear to 
supersede the announcement, and be-
cause both Complainants exceeded 
either age limit when they attempted to 
apply, I will hereinafter refer to the 
maximum age limit as the 36th, rather 
than 35th, birthday. 

4) Notice was published in several 
newspapers, including the December 
20, 1972, Milwaukie, Oregon, Review, 
which indicated that an open  

competitive examination for the Dis-
patcher position would be conducted. 
The notice further indicated that appli-
cation to take the examination had to 
be filed at the Fire Districts main sta-
tion business office (10636 S.E. Fuller 
Road) prior to 8:00 p.m. on December 
22, 1972. No age requirement was 
stated in the notice. 

5) Jefferson D. Bradley and Don-
ald O. Christner each became aware 
of the opening for Dispatcher by see-
ing a newspaper notice similar to that 
described in the preceding paragraph. 

6) At some time prior to 8:00 p.m. 
on or about December 22, 1972, each 
Complainant visited the Fire Districts 
main station business office to apply 
for the position of Dispatcher. Fire Dis-
trict personnel refused to provide them 
with application forms because each 
Complainant had passed his 36th 
birthday. Mr. Bradley was 36 years 
and 12 days of age and Mr. Christner 
was 47 years of age. 

7) By letter dated January 22, 
1973, Jefferson Bradley made formal 
complaint to the Civil Service Commis-
sioner of the Fire District, alleging that 
his treatment at the hands of the Fire 
District violated ORS 659.026. His let-
ter provided, in pertinent part, that: 

"This is to notify your Board that in 
accordance with Civil Rights Stat-
utes ORS 659.026, your form of 
employment of "Dispatcher" in De-
cember of 1972, was discrimina-
tory to all whom are of age 35 and 
over. 

"I was denied the privilege to apply 
due to the fact that I was 12 days 
beyond your age limit. It appears 

that regardless of experience or 
background, the age limit prevails. 

"I am not so much interested in 
seeing someone ousted so that I 
or some other person over the age 
limit may be employed, as to see 
your organization come up to stan-
dards set down by the Civil Rights 
Statute, in the event, that an open-
ing should again arise, that any 
person feeling qualified may apply 
and be tested for the opening." 

8) The Civil Service Commissioner 
of the Fire District received and dis-
cussed Mr. Bradley's letter of com-
plaint on or about January 22, 1973. 
Neither the Fire District nor its Civil 
Service Commission offered Mr. Brad-
ley an opportunity for redress of his 
grievance or responded to Mr. Bradley 
in any fashion. Furthermore, the Civil 
Service Commission of the Fire District 
had no internal procedure for adminis-
trative review and redress of the com-
plaint filed by Mr. Bradley. 

History of the Maximum Age Limit 

9) At hearing, Fire Chief Harry 
Carpenter and Assistant Chief Francis 
Hiland testified for the Fire District on 
the maximum age limit of 36 for hire as 
a Dispatcher. On the basis of their tes-
timony, I make the following findings of 
fact: 

Prior to 1969, four independent Ru-
ral Fire Districts and the Fire District 
joined together to form a central dis-
patch system, governed by a commit-
tee representing the five fire districts. 
Before this centralization, each fire dis-
trict maintained its own dispatch opera-
tion under which dispatch duties were 
performed by firefighters on a part-time 
or rotation basis. Each fire district 
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required that to be hired for the job of 
firefighter, the applicant be no older 
than age 36. 

At sometime between approxi-
mately 1964 and 1968, the five districts 
modified their dispatch functions by 
employing, on a full-time basis, civilian 
personnel (non firefighters) to perform 
dispatch duties. 

In or about 1969, the newly-
centralized dispatch system was 
placed under the supervision of Re-
spondent in an effort to improve the 
dispatch services provided each dis-
trict The fire districts generally felt that 
dispatch services needed improve-
ment in the screening of dispatcher 
(non firefighter) applicants, the training 
of newly-hired dispatchers, and the on-
going supervision of dispatchers. 

Once it had assumed the supervi-
sion of the central dispatch system, the 
Fire District retained, as their own per-
sonnel, individuals previously hired and 
employed as dispatchers by the sev-
eral fire districts. Also retained were 
many of the rules and regulations gov-
erning employment in the several fire 
districts, including the maximum age 
limit of 36 for hire as a firefighter. How-
ever, by Civil Service Commission rule, 
the Fire District made this maximum 
age limit applicable to all full-time em-
ployees, including dispatchers, even 
though by rule, dispatchers were no 
longer firefighters. The following em-
ployees of the Fire District were af-
fected by this maximum age rule: 

1. Chief of the Fire Department 

2. Assistant Chiefs (Fire Mar-
shall- Training Officer) 

3. Captains 

4. Lieutenants  

5. Driver-Engineers 

6. Firemen 

7. Dispatcher (non-firefighter 
capacity) 

Dispatcher Duties 

10) On the basis of the testimony of 
various Fire District personnel con-
cerning the duties of the dispatchers 
from December 1972 to the date of 
hearing, I make the following findings 
of fact 

The primary responsibility of a dis-
patcher was and is the dispatch per-
sonnel and equipment as required to 
meet routine and emergency situa-
tions. Additionally, they handle routine 
calls for information. During July 1977, 
the frequency of calls handled by each 
dispatcher averaged 3.3 per minute. 
This average represented all calls han-
dled by each dispatcher, including non-
emergency calls for information. 

Other duties in addition to dispatch-
ing were and are regularly assigned to 
dispatchers, on the basis of any spe-
cial knowledge, skills, or interest each 
dispatcher brings to the job or shows 
an interest in mastering while on the 
job. These duties vary from general 
cleaning and janitorial work, to drafting 
and updating street maps, to maintain-
ing equipment. 

From December of 1972 to ap-
proximately July of 1975, dispatchers 
(non-firefighters) worked a 24-48 hour 
shift: 24 hours on duty, 48 hours off 
duty. Dispatchers used a bunk bed 
next to or near the dispatch console for 
rest and sleeping purposes during their 
24 hour shift. Depending upon per-
sonal preference, dispatchers stood or 
sat at the console when operating dis-
patch equipment. From 1972 to 1975,  

it was unusual to require a dispatcher 
to operate console equipment for 24 
hours without adequate rest or relief. 

The console equipment operated 
by dispatchers in and around 1972 in-
cluded a short-wave radio, telephone, 
teleautograph (a graphic printer which 
transmit printed messages), and a Call 
Director System (a telephone system 
linking all fire stations). Since 1972, 
various equipment has been added 
and replaced. 

From approximately July 1975 to 
the hearing of this matter, a dispatcher 
typically worked three 10 hour shifts 
from midnight to 10 a.m., followed by 
three days off, following in turn by three 
days on duty from 10 a.m. to midnight. 
Bunk beds are no longer required or 
utilized by dispatchers. 

At all times material, emotional 
stress and strain is experienced in the 
normal performance of dispatching for 
the Fire District. The degree of stress 
may vary from hour to hour, day to 
day, or even minute to minute, de-
pending upon the frequency and the 
nature of calls received and handled. 

The Maximum Age Limit As An Oc-
cupational Requirement 

11) On the basis of the testimony of 
Chief Carpenter, Assistant Chief Hi-
land, and Mr. William Johnson, Chair-
man of the Civil Service Commission 
of the Fire District, I make the following 
findings of fact: 

At all times material, the Fire Dis-
trict made no job task analysis and un-
dertook no studies to determine the 
mental effort and stress involved in 
performing the duties of Dispatcher 
(non-firefigher). 

At all times material, the Fire Dis-
trict made no objective analysis and re-
lied upon no statistical or scientific 
studies to establish its contention that 
the maximum age limit of 36 for hire as 
a Dispatcher (non-firefigher) is an oc-
cupational requirement reasonably 
necessary to the normal operation of 
the Fire Districts business. 

12) On the basis of the testimony of 
Dr. William Armbruster, Director of the 
industrial Health Clinic of Physician 
and Surgeons Hospital, professor of 
environmental medicine at the Univer-
sity of Oregon Medical School, and 
eminent practitioner and certified spe-
cialist in Preventive Occupational 
Medicine, I make the following findings 
of fact 

With some exceptions, all human 
beings experience, as part of the dying 
process, physiological changes attrib-
utable to aging. These changes ulti-
mately impair learning capacity, mental 
agility, and ability to cope with stress, 
the three attributes most necessary to 
a Dispatcher (non-firefigher), according 
to the Fire District. However, it would 
be very unusual, indeed rare, for those 
changes to become so pronounced by 
age 36 that they would impair an indi-
vidual's mental agility, learning capac-
ity, and ability to handle stress as 
necessary in dispatching for the Fire 
District. Much more important than 
age itself in determining or affecting 
these attributes are other factors such 
as general health, physical fitness, 
quality of personal and familial life, 
work environment, the existence of de-
bilitating habits such as smoking or 
drinking and ultimately, motivation. 
There is no correlation between age 
and motivation and because of the 
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many latter factors, chronological age 
and physiological age may not coin-
cide in any individual. 

13) On the basis of the testimony of 
Dr. Peter Bullard, a licensed, psycholo-
gist practicing in the area of job-related 
stress; Fred Heim, Dispatch Supervi-
sor for Marion County Fire Depart-
ment; Jack Homer, Director of 
Emergency Communications Bureau 
of Portland; and Harvey McGowan, 
Personnel Analyst for the City of Port-
land, I make the following findings of 
fact 

It is both feasible and practical for 
the Fire District to deal with applicants 
for the dispatcher position who are 
older than 36 on an individualized ba-
sis. There are a number of scientific 
examinations and personnel testing 
procedures by which the Fire District 
can determine, during the application 
process, whether the individual appli-
cant has the requisite mental agility, 
learning capability, and ability to cope 
with stress to perform the job of Dis-
patcher in a safe and efficient manner. 
In addition to those tests and proce-
dures, a reliable factor for determining 
job performance potential is an appli-
cants previous work experience. The 
more stressful the applicants previous 
work experience, the more likely the 
applicant will be able to cope with the 
job-related stress experienced by dis-
patchers with the Fire District. Other 
factors indicative of work performance 
potential include those which I have 
found to be relevant, and which are set 
out in Finding 12 above. 

14) On the basis of the testimony of 
Dr. Robert Rempfer, Professor of 
Mathematics and Statistics at Portland 

State University, I make the following 
finding of fact: 

The Fire District has established no 
statistical correlation between being 
older than 36 on the one hand and un-
satisfactory work performance in dis-
patching for the Fire District on the 
other, or between any conditions which 
are alleged by the Fire District to be at-
tributable to the aging process on the 
one hand, and unsatisfactory work per-
formance on the other. 

15) On the basis of the testimony of 
all witnesses, and most specifically on 
the testimony of Dr. William Arrn-
bruster, M.D.; Dr. Peter Bullard, Ph.D.; 
Dispatch Supervisor Fred Heim; Per-
sonnel Analyst Harvey McGowan; 
Communications Systems Director 
Jack Homer, and all Fire District per-
sonnel, I make the following finding of 
fact 

The age of an applicant for the job 
of Dispatcher (non-firefigher) is an ir-
relevant factor for determining work 
performance potential in the applicant. 
Indeed, if the applicants age is consid-
ered, it may result in the disqualification 
of individuals most able to perform dis-
patching in a safe and efficient manner 
and in the employment of individuals 
who, in comparison, lack those quali-
ties which are bona fide occupational 
requirements reasonably necessary to 
the normal performance of the job. 

16) On the basis of the entire re-
cord, I make the following finding of 
fact 

At all times material, qualities in an 
applicant for the job of Dispatcher 
(non-firefigher) which are bona fide oc-
cupational requirements necessary to 
the normal operation of the Fire 

Districts business include and are not 
limited to the following: good physical 
and mental health; normal hearing and 
vision; mental agility; alertness and ca-
pacity for concentration; precise articu-
lation; personal conscientiousness and 
motivation; ability to take and follow or-
ders and directions; emotional stability. 

17) A Dispatcher (non-firefigher) 
was hired by the Fire District on Febru-
ary 1, 1973, to fill the position for which 
Complainants in this case were denied 
the opportunity to apply and be 
considered. 

18) At hearing, evidence was en-
tered showing the total wages paid to 
dispatchers by the Fire District from 
1971 to 1977, including all automatic, 
pay increases and advancements in 
rank. Using this data we can establish 
what amounts Complainants would 
have earned but for Respondents un-
lawful acts. 

19) Complainant Jefferson Bradley 
worked at various jobs after February 
1, 1973, when Respondent would 
have hired him but for Respondents 
unlawful act, but he did not obtain per-
manent full-time employment at a pay 
rate greater than or equal to that which 
he would have earned if employed by 
Respondent until after December 31, 
1974. If Mr. Bradley had been hired by 
Respondent on February 1, 1973, he 
would have earned $17,405 from Re-
spondent during the period February 1, 
1973, through December 31, 1974. In 
fact, Mr. Bradley earned $6,795.81 
from various sources during the same 
period, February 1, 1973, through De-
cember 31, 1974. Mr. Bradley is enti-
tled to a back pay award from 
Respondent in the amount of the differ-
ence between what he would have  

earned, but for Respondent's unlawful 
act, and what he actually earned dur-
ing the same period. 

$17,405.00 

-6.795.81  

$10,609.19 Back pay due Mr. Bradley 

20) Complainant Donald Christner 
worked at various jobs after February 
1, 1973, when Respondent would 
have hired him but for Respondents 
unlawful act, but he did not obtain per-
manent full-time employment at a pay 
equal to or greater than that which he 
would have earned if employed by Re-
spondent. On October 26, 1977, Mr. 
Christner became a full-time student 
and was thereafter unavailable for full-
time employment. Mr. Christner is not 
entitled to back pay after October 27, 
1977. If Mr. Christner had been hired 
by Respondent on February 1, 1973, 
he would have earned $54,268 from 
Respondent during the period Febru-
ary 1, 1973, through October 26, 1977. 
In fact, Mr. Christner earned 
$38,960.67 from various sources dur-
ing the same period, February 1, 1973, 
through October 26, 1977. Mr. Christ-
ner is entitled to a back pay award 
from Respondent in the amount of the 
difference between what he would 
have earned, but for Respondents un-
lawful act, and what he actually earned 
during the same period. 

$54,268.00 

- 38.960.67  

$15,307.33 Back pay due Mr. Christner 

AMENDED ULTIMATE FINDINGS OF 
FACT 

1) Respondent sought applicants 
and Complainants attempted to apply 
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for the position of Dispatcher (non-
firefigher). Fire District refused to allow 
Complainants to apply for this position 
solely because each had passed his 
36th birthday. 

2) As a consequence of Respon-
dent's unlawful action against him, Mr. 
Bradley suffered a loss of wages in the 
amount of $10,609.19, for which he is 
entitled to compensation. As a conse-
quence of Respondents unlawful ac- 
tion against him, 	Mr. Christner 
suffered a loss of wages in the amount 
of $15,307.33, for which he is entitled 
to compensation. 

CONCLUSIONS OF LAW 
1) The Fire District violated ORS 

659.026 by its policy of rejecting appli-
cations for the job of dispatcher by per-
sons who had passed their 36th 
birthday and refusing to hire any such 
person for that position, and by refus-
ing to hire Complainants in the dis-
patcher position because they had 
passed their 36th birthdays. 

2) The requirement that an ap-
pointee for the position of Dispatcher 
(non-firefigher) be not older than 36 is 
not based upon relevant physical re-
quirements and is not a bona fide oc-
cupational requirement reasonably 
necessary to the normal operation of 
the Fire Districts business. 

3) Complainants are entitled to an 
award of back pay in accordance with 
ORS 659.060(3) and 659.010(2). 

RULINGS ON MOTIONS 
1) Demurrers 

At the time of hearing, the Fire Dis-
trict filed a demurrer to the Specific 
Charges stating that the Petition of 
Specific Charges or claims by the Bu-
reau of Labor do not state facts  

sufficient to constitute a cause o 
action. 

The Specific Charges served upon 
the Fire District and by reference made 
a part of the record set forth facts 
which are sufficient, if proven, to form a 
prima facie case of unlawful practices 
of discrimination based on age, as set 
forth in ORS 659.026. This demurrer 
is therefore disallowed. 

At the time of hearing, the Fire Dis-
trict also filed a demurrer to the Spe-
cific Charges citing the equitable 
principal of laches in that the Bureau of 
Labor allegedly allowed an unreason-
able and prejudicial amount of time to 
pass in its investigation, review, find-
ings, and filing of Petition of Specific 
Charges in this matter. 

Fire District failed to show specifi-
cally how the lapse of time has preju-
diced the presentation of the case. 
Respondents witnesses appeared to 
all still be available. No critical bits of 
documentary evidence are noted as 
absent. The demurrer is therefore 
disallowed. 

2) Rulings Reserved 

At the hearing, a ruling as to the ad-
mission of four exhibits (a to d, below) 
was reserved. 

a) A file folder containing certified 
true copies of job descriptions from fire 
departments in various parts of Ore-
gon which show the non-existence of 
any maximum age limitations for hire in 
the job of dispatcher, and in some 
cases for firefighter, with the said fire 
departments is admitted into evidence 
as relevant for corroborative purposes. 

b) The deposition of Assistant 
Chief Hiland, dated 8-16-78, is  

admitted into evidence, in accordance 
with ORS 45.250(1)(b), which 
provides: 

"The deposition of a party, or any 
one who at the time of taking the 
deposition was an officer, director 
or managing agent of a public or 
private corporation, partnership or 
association which is a party, may 
be used by an adverse party for 
any purpose." 
c and d) W-2 forms for Jefferson 

Bradley and Donald Christner, and a 
statement of unemployment compen-
sation received by Donald Christner, 
are admitted into evidence as relevant 
to the issue and computation of back 
.pay damages. 

AMENDED OPINION 

The Fire District is charged with 
having maintained a policy governing 
employment as Dispatcher (non-
firefigher) which is unlawful under ORS 
659.026. Because of its policy, the 
Fire District refused to hire and employ 
any person as a dispatcher who had 
passed his 36th birthday. 

I have concluded that Complain-
ants Jefferson Bradley and Donald 
Christner were aggrieved by the Fire 
District's refusal to employ them solely 
because of their age. 

The Legislature's purpose in enact-
ing ORS 659.026 was set forth in ORS 
659.015: 

"It is declared to be the public pol-
icy of Oregon that available man-
power should be utilized to the 
fullest extent possible. To this end 
the abilities of an individual, and 
not any arbitrary standards which 
discriminate against an individual 
solely because of his age, should 

be the measure of the individual's 
fitness and qualification for em-
ployment." (Emphasis added) 

To effectuate its policy, the Legislature 
provided in ORS 659.026: 

"UNLAWFUL EMPLOYMENT PRAC-
TICE FOR PUBLIC EMPLOYER TO 
DISCRIMINATE BECAUSE OF AGE. 

"(1) It is an unlawful employ-
ment practice for a public em-
ployer or any person acting for a 
public employer to disqualify or 
discriminate against any individual 
in any civil service entrance, ap-
pointment or promotion examina-
tion or rating, or to refuse to hire, 
employ or re-employ or to bar, dis-
charge, dismiss, reduce, suspend 
or demote any individual because 
of his age if the individual is 25 
years of age or older and under 65 
years of age; but the compulsory 
retirement of employees required 
by law at an age under 65 years 
and the selection of employees on 
the basis of relevant educational or 
experience requirements or rele-
vant physical requirements, includ-
ing, but not limited to, strength, 
dexterity, agility and endurance, 
are not unlawful employment 
practices. 

"(2) The complaint and appeal 
procedure provided under this 
chapter shall not apply to an em-
ployee, against whom an unlawful 
employment practice described in 
subsection (1) of this section has 
allegedly been practiced, to whom 
there applies a procedure for ad-
ministrative review of the practice 
as provided under any other stat-
ute governing employment by a 
public employer. 
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"(4) The provisiohs of this Act 
do not apply to: 

I, 

"(g) Fire chiefs and firemen of 
a political subdivision of this state 
who are classified as firefighters by 
the governing body of the political 
subdivision." 

Before passing upon the ultimate is-
sues presented, I must first decide 
whether the exemptions in (2) and 
(4)(g) above apply to this case. 
ORS 659.026(2) 

It appears that, by virtue of ORS 
242.726, the Civil Service Commission 
of the Fire District was required to in-
vestigate complaints alleging an abuse 
of the provisions of ORS 242.702 to 
242. 824, which pertain to the creation 
of Civil Service Commissions in Rural 
Fire Districts and the promulgation of 
rules and regulations governing, 
among other things, entrance require-
ments for employment in the said fire 
districts. I have found that the Civil 
Service Commission of the Fire District 
had no procedure effectuating ORS 
242.726 which provided or which 
would have provided Complainants an 
opportunity for a full hearing, consid-
eration, review and fair disposition of 
their complaints. I have found that 
Complainant Bradley filed a complaint 
with the Civil Service Commission of 
the Fire District, challenging the unfair-
ness of the maximum age requirement 
in the Civil Service Commission rules 
themselves. I have found that the Civil 
Service Commission did not respond 
to the charges made by Mr. Bradley. 
Clearly, ORS 659.026(2) does not en-
compass a complaint by an applicant  

for employment (rather than an em-
ployee) with the Fire District which 
challenges a rule or regulation promul-
gated by the Fire District. In any event, 
the Civil Service Commission of the 
Fire District had no administrative pro-
cedure for resolution of the complaints 
by Complainants. 	Hence, ORS 
659.026(2) does not apply. 
ORS 659.026(4)(g) 

ORS 659.026(4)(g) applies only to 
fire chiefs and firemen "who are classi- 
fied as firefighters." 	The position 
sought by the Complainants was Dis-
patcher, classified by Civil Service 
Commission rule as a non-firefighter. 
Hence, this exemption does not apply. 
Issue Presented 

The only issue presented is 
whether the Fire District has met its 
burden of producing evidence suffi-
cient to establish a statutory defense to 
the proscriptions in ORS 659.026. In 
the words of that statute, the Fire Dis-
trict must show that its maximum age 
limitation of 36 for hire as a dispatcher 
was based upon "relevant physical re-
quirements, including, but not limited 
to, strength, dexterity, agility, and 
endurance." 

In the absence of Oregon case law 
concerning ORS 659.026, a reason-
able standard must be established for 
determining what, specifically, must be 
proven by the Fire District to carry its 
burden. The landmark decisions of 
Hogsdon v. Greyhound Lines, Inc., 
499 F2d 859 (7th Cir 1974); User), v. 
Tamiami, 531 F2d 224 (5th Cir 1976); 
and Weeks v. Southern Bell Tele-
graph, 408 F2d 228 (5th Cir 1969) will 
be of assistance in this regard. 

In Weeks v. Southern Bell Tele-
graph, supra, the plaintiff, a female, 
brought suit under Title VII of the Civil 
Rights Act of 1964, 42 USC Section 
2000(0), alleging that her employer re-
fused to consider her application for 
the position of switchman, because of 
her sex, in violation of said statute. 

Title VII prohibits employment dis-
crimination because of sex unless 
such discrimination results from a bona 
fide occupational requirement (BFOR) 
reasonably necessary to the em-
ployer's business. The ultimate issue 
presented was whether the employer 
had produced evidence sufficient to 
show that being male constituted a 
BFOR for the job of switchman which 
is reasonably necessary to the normal 
operation of its business. The com-
pany contended that strenuous work is 
required in the job of switchman, and, 
hence, qualification for the job should 
be limited to males. 

According to the Court, an em-
ployer carries its burden by proving 
that it had reasonable cause to believe 

that is, a factual basis for believing —
that all or substantially all women 
would be unable to perform safely and 
efficiently the duties of the job involved. 
However, even when the employer 
cannot carry this burden, if it demon-
strates "that it is impossible or highly 
impractical to deal with women on an 
individualized basis, it may apply for a 
reasonable general rule." 408 F2d at 
235, n. 5. The court ultimately decided 
that the company had not carried its 
burden under either standard. 

The facts of Hogsdon v. Grey-
hound Lines, supra (hereinafter cited 
as Greyhound) and Usery v. Tamiami, 
supra, (hereinafter cited as Tarniamr)  

are substantially similar. The US De-
partment of Labor brought suit under 
the Age Discrimination in Employment 
Act of 1967, 29 USC 5621, et seq., 
which prohibits age discrimination in 
employment unless such discrimina-
tion results from a "bona fide occupa- 
tional 	requirement 	reasonably 
necessary to the normal operation of 
the particular business," language con-
sistent with the "relevant physical re-
quirement' language of ORS 659.026. 

Greyhound Bus Company and Ta-
miami (Trailways) followed an industry-
wide policy of setting maximum age 
limits for new bus drivers. The maxi-
mum age limits set by Greyhound and 
Tamiami were 35 and 40, respectively. 

Both Greyhound and Tamiami sub-
scribed to an industry-wide policy of 
conducting operations under a senior-
ity system. Under that system, there 
are two general classifications of driv-
ers, those who perform "regular runs" 
and those who perform "extra board." 
Extra board drivers consist of opera-
tors who have insufficient seniority to 
successfully obtain a regularly sched-
uled run. Tamiami's seniority system 
relegates any new bus driver to 7 to 12 
years of extra board driving before he 
or she has sufficient seniority to obtain 
a regular run. However, Greyhound's 
new drivers are relegated to 10 to 40 
years of extra board driving, depending 
upon the seniority list in the territory in 
which the driver is employed. 

In both companies, extra board 
drivers are on call 24 hours per day, 7 
days per week, and must be prepared 
to go anywhere in the continental 
United States at any time, under any 
conditions, and on very short notice. 
Tight scheduling and unforeseen 
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demands frequently severely diminish 
a driver's ability to predict the time of 
the next assignment. Extra board driv-
ing places enormous mental and 
physical demands on drivers as the re-
sult of unpredictable scheduling and 
combinations of short distance and 
transcontinental runs in all type of driv-
ing conditions. Extra board driving 
gravely taxes the bodies, minds, and 
the personal and familial lives of even 
very youthful drivers. 

The 7th Circuit Court in Greyhound 
and the Fifth Circuit Court in Tamiami 
had to decide what specifically must be 
proved by an employer, given consid-
erable safety factors, to carry its bur-
den of showing that its age 
requirement is a "bona fide occupa-
tional requirement, reasonably neces-
sary to the normal operation of its 
particular business." 

Although equally mindful of the im-
minent danger to life and property in 
the event of a driver's failure to with-
stand the rigors of extra board, the two 
courts pronounced different standards 
governing an employer's burden of 
proof. While the 5th Circuit Court in 
Tamiami adopted the standard it had 
previously pronounced in the case of 
Weeks v. Southern Bell Telegraph, su-
pra, the Greyhound court attempted to 
distinguish its decision from the 5th Cir-
cuit's Weeks v. Southern Bell Tele-
graph, supra, decision and 
pronounced its own standard, saying: 

"Due to such compelling concerns 
for safety, it is not necessary that 
Greyhound show that all or sub-
stantially all bus driver applicants 
over 40 could not perform safely 
. . . Greyhound must demonstrate 
that it has a rational basis in fact to 

believe that elimination of its maxi.  
mum hiring age will increase the 
likelihood of risk or harm to its pas-
sengers. Greyhound need only 
demonstrate, however, a minimum 
increase in risk of harm for it is 1 
enough to show that elimination of I 
the hiring policy might jeopardize 
the life of 1 or more person than I 
might otherwise occur under the 
present hiring practice." 499 F2d 
at 863. 

As stated above, the 5th Circuits 
decision in Tamiami was a reaffirma-
tion of the standard it had pronounced 
in Weeks v. Southern Bell Telegraph, 
supra, because, according to the court, 
the Weeks standard takes into account 
the existence of compelling safety con-
siderations. Hence the three part stan-
dard of Weeks was applied to.  
Tamiami, as follows: 

a) An employer (Tamiami) must 
prove that it had a reasonable cause to 
believe, that is, a factual basis for be-
lieving, that all or substantially all appli-
cants above the age of 40 would be 
unable to perform safely and efficiently 
the duties of the job involved (in Tami-
ami, extra board driving). If the em-
ployer cannot carry this burden, it must 
show instead that 

b) It is impossible or highly impracti-
cal to deal with applicants over 40 on 
an individualized basis. This burden 
can be carried by establishing that 
some members of the over 40 class 
possess a trait precluding safe and effi-
cient performance of the job, which trait 
cannot be ascertained by means other 
than knowledge of the applicant's age. 

c) In order to avail itself of the de-
fenses stated in a) and b) above, the 
employer must first show that the  

essence of its business operation 
would be undermined by not hiring 
members of the younger than 40 class, 
exclusively. 

Of the Greyhound decision, the 5th 
Circuit in Tamiami said the following: 

'The Greyhound court distin-
guished Weeks on the grounds 
that 'the Fifth Circuit was not con-
fronted with a situation where the 
lives of numerous persons are 
completely dependent on the ca-
pabilities of the job applicant.' 499 
F2d at 861-62. The question 
raised, therefore, is whether the 
Weeks requisite of the [bona fide 
occupational requirement test] 
should be dropped or modified 
where the safety factor is present. 
Though we agree with the Grey-
hound court that the safety of third 
parties is a factor which cannot be 
ignored, we believe that this safety 
factor is already appropriately 
highlighted within the current 
framework of the Weeks . . test" 
11 EPD 10, 916 at 7856. 

Upon thorough review of the Grey-
hound and Tamiami decisions, the Bu-
reau of Labor adopts the three-part 
standard pronounced in Tamiami for 
use in implementing ORS 659.026. 
That standard is precise and compre-
hensible and therefore capable of 
practical application, whether or not 
safety considerations exist in the given 
case. Equally important, it achieves a 
balance of valid and sometimes com-
peting interests between, on the one 
hand, the Legislature's purpose of 
eradicating age discrimination based 
on arbitrary and outmoded stereotype 
and, on the other hand, the concern 
shared by all reasonable people that  

an employer not be encumbered from 
doing business or discharging its pri-
mary responsibilities to the public in a 
safe, efficient and successful manner. 

In the final analysis, I am convinced 
that under either the Greyhound or Ta-
miami standard, the Fire District has 
fallen short of carrying its burden. Un-
der either Greyhound or Tamiami, an 
employer carries its burden by produc-
ing evidence sufficient to convince a 
reasonable person that there is a rea-
son to doubt that people above a cer-
tain age are able to perform the job in 
question in a safe and efficient man-
ner. The following evidence was intro-
duced in Greyhound and Tamiami to 
establish the existence of a reasonable 
doubt: 

a) In both cases, the employer fol-
lowed an industry-wide policy of refus-
ing to hire any individual on extra board 
who had passed the maximum age 
limit in question. 

b) In both cases, the employer in-
troduced testimony by medical experts 
who are eminent scholars and practi-
tioners in their fields. The medical ex-
perts testified that 

(1) Certain physiological and psy-
chological changes accompany 
the aging process which decrease 
a person's ability to drive safely; 

(2) Even the most refined exami-
nations cannot detect all of these 
changes; 

(3) The maximum age limits in 
question were by no means arbi-
trary cutoffs. 

c) In both cases, the employer in-
troduced testimony by former high-
ranking officials of the Interstate Com-
merce Commission (in Tamiami, the 
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Safety Director of that agency) and the 
Bureau of Motor Carrier Safety of the 
US Department of Transportation to 
explain the strains of inter-city bus driv-
ing and the importance of the driver's 
commitment to traffic safety. They also 
testified that the age limits in question 
were by no means arbitrary cutoffs. 

d) In both cases, the employer 
called its own drivers who were above 
the maximum age limit for hire on extra 
board, and who were currently on the 
regular run as the result of superior 
seniority. They all testified that being 
presently above the maximum age 
limit, they could not withstand the rig-
ors of extra board. 

e) In Greyhound, the employer in-
troduced valid statistical evidence re-
flecting that Greyhound's safest driver 
(on regular runs) is one who has 16 to 
20 years of experience with Grey-
hound and is between 50 to 55 years 
of age. 

f) In Greyhound, the employer in-
troduced valid statistical evidence 
showing that extra board drivers, even 
with the advantage of youth, experi-
ence twice as many accidents per mil-
lion miles driven than those 
experienced by regular run drivers. 

G) In Greyhound, the employer intro-
duced a statistical study sponsored by 
the Bureau of Motor Carrier Safety of 
the US Department of Transportation 
showing that older drivers become fa-
tigued more quickly, and consequently 
experience a greater proportion of ac-
cidents after prolonged driving than 
younger drivers. 

The courts in both cases consid-
ered as compelling the rigors of extra 
board driving and the effects of such  

driving on the bodies and minds of indi-
viduals of all ages, but particularly on 
older drivers. 

Although I adopt the Tamiami rules, 
I am greatly assisted by the Grey-
hound decision. The court in Grey-
hound appeared to place a burden of 
proof on the employer which could be 
carried by producing considerably less 
evidence than the rule pronounced by 
the court in Tamiami However, de-
spite the undisputed existence of 
"over-riding safety factors," the defen-
dant in Greyhound did not rest its case 
for the disqualification of all persons 
above age 35 on conclusory opinions 
of one or more medical experts, or on 
the undisputed fact of a motor carrier's 
obligations to it passengers and the 
public at large, or on the employer's 
good faith. Greyhound Bus Company 
realized that the disqualification of all 
persons above a certain age must be 
justified and can only be justified by 
producing evidence sufficient to estab-
lish that it had a rational and scientific 
basis for claiming that all people above 
age 35 should be disqualified for new 
employment as a bus driver. 

The Fire District has not carried its 
burden no matter what standard is ap-
plied to the evidence presented. The 
Fire District has proven only that cer-
tain qualities must exist in an applicant 
if the applicant is to perform dispatch-
ing in a safe and efficient manner. The 
Fire District has not produced sufficient 
evidence to show that it had a rational 
and scientific basis for believing that 
the elimination of its maximum age limi 
would increase the likelihood of injury 
to the public. Neither has it shown a 
rational basis for believing that all or 
substantially all persons past age 36  

are unable to perform dispatching du-
ties in a safe and efficient manner. Nor 
am I convinced that it is impractical or 
impossible for the Fire District to deal 
with applicants over 36 or any age on 
an individualized basis. On the con-
trary, based upon the evidence, it ap-
pears to me that the most effective 
means to prejudge work performance 
potential in an applicant for dispatcher 
is to disregard his or her age, and to 
utilize tests and procedures available 
to the Fire District to screen out those 
applicants of all ages who do not pos-
sess the attributes which, I agree, are 
desirable in a dispatcher. 

AMENDED ORDER 
NOW, THEREFORE, in accor-

dance with the provisions of ORS 
659.060(3) and 659.010(2) and in or-
der to eliminate the effects of the un-
lawful practices found and to protect 
the rights of other persons similarly 
situated, the Fire District is ordered to: 

1) Disregard the document dated 
October 17, 1979, containing my origi-
nal Findings of Fact, Ultimate Findings 
of Fact, Conclusions of Law, Rulings 
on Motions, Opinion, and Order in this 
matter and consider that document en-
tirely revised, replaced and super-
seded by these Amended Findings of 
Fact, Amended Ultimate Findings of 
Fact, Conclusions of Law, Rulings on 
Motions, Amended Opinion and 
Amended Order. 

2) Deliver to the Portland Office of 
the Oregon Bureau of Labor within fif-
teen (15) days of execution of this 
Amended Order, a certified check pay-
able to JEFFERSON D. BRADLEY in 
an amount TEN THOUSAND SIX 
HUNDRED NINE DOLLARS and 
NINETEEN CENTS ($10,609.19)  

representing back pay minus mitigation 
for the period February 1, 1973, 
through December 31, 1974. 

3) Deliver to the Portland Office of 
the Oregon Bureau of Labor within fif-
teen (15) days of execution of this 
Amended Order, a certified check pay-
able to DONALD 0. CHRISTNER in 
an amount FIFTEEN THOUSAND 
THREE HUNDRED SEVEN DOL-
LARS and THIRTY-THREE CENTS 
($15,307.33) representing back pay 
minus mitigation. 

4) Refrain and is hereby enjoined 
from setting and using any maximum 
age limit for employment as a Dis-
patcher (non-firefigher) and is encour-
aged to pursue an alternative means of 
selecting potential employees, as de-
scribed by the various experts who 
testified at the hearing in this matter. 
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SYNOPSIS 

Where Respondent employer told 
Complainant he was no longer 
needed, in part because Complainant 
had caused a Workers' Compensation 
Board safety inspection and, on the 
previous day, had given Respondents 
co-owner a list of safety complaints 
and demands for their resolution, the 
Commissioner held that Respondent 
discharged Complainant in violation of 
ORS 654.062(5). Finding that Com-
plainant would have quit anyway due 
to a disabling injury, the Commissioner 
limited lost wages to $496 and denied 
any award for job search and reloca-
tion. In denying a motion to dismiss for 
want of jurisdiction, the Commissioner 
ruled that Complainants filing of a 
questionnaire at a Bureau field office 
within 30 days of his termination satis-
fied the requirement of ORS 
654.062(5)(b). ORS 659.010(2); 
659.040(1); 659.060(3); 654.062(5)(a) 
and (b); OAR 137-03-050(5); and 
839-01-005. 

The above-entitled matter came on 
regularly for hearing before Jon Wu, 
designated as Presiding Officer by the 
Commissioner of the Oregon Bureau 
of Labor and Industries. The hearing 
was held in the Lecture Room at the 

Eugene Public Library, 100 West 13th 
Avenue, Eugene, Oregon, on August 
27, 1979. Complainant Mark Budden-
burg was present and testified. The 
Agency was represented by Michael J. 
Tedesco, Assistant Attorney General; 
Acco Contractors, Inc., Respondent, 
was represented by John Arnold, At-
torney at Law. Also present were 
Norma Archibald and Glenn Shields, 
agents of Acco. 

A proposed decision was issued on 
January 23, 1980. No exceptions 
thereto were filed during the time pe-
riod allowed. Having considered the 
entire record in the matter, I, Mary 
Wendy Roberts, Commissioner of the 
Oregon Bureau of Labor and Indus-
tries, hereby make the following Ruling 
on Respondents Motion, Findings of 
Fact, Ultimate Findings of Fact, Con-
clusions of Law, Opinion and Order. 

RULING ON MOTION 

Respondent made a motion to dis-
miss based on lack of jurisdiction by 
the Bureau of Labor and Industries. 
Respondent argued that the Bureau of 
Labor and Industries did not have juris-
diction because a complaint was not 
filed within the 30 day period mandated 
by ORS 654.062(5)(b). In response, 
the Bureau of Labor and Industries 
sought to introduce an Intake Ques-
tionnaire which was filled out by the 
Complainant within the 30 day period. 
Admission of the questionnaire was 
denied, but the motion to dismiss was 
also denied subject to reconsideration 
at the end of the hearing. See OAR 
839-01-005 and 137-03-050(4). For 
the reasons stated below, the ruling on 
admissibility of the Intake Question-
naire is reversed, and the motion to 
dismiss is denied. 

This case was brought under ORS 
654.062(5), which gives Complainant 

",thirty days after he has reasonable 
cause to believe that such a violation 
has occurred" to file a complaint with 
the Labor Commissioner alleging a dis-
charge on the basis of a complaint re-
garding safety violations. However, 
the statute also provides that the com-
plaint shall be processed under the 
procedures, policies and remedies es-
tablished by ORS 659.010 to 659.110. 
Discrimination complaints under ORS 
chapter 659 may be filed up to one 
year after the alleged discrimination oc-
curs. ORS 659.040(1). In this case, ap-
parently, the Civil Rights Division of the 
Bureau of Labor and Industries proc-
essed the complaint as it would a 
chapter 659 complaint, without consid-
ering the 30 day limitation period for 
chapter 654 complaints. 

Generally, statutory language re-
quiring the filing of a complaint by 
Complainant within a specified period 
of time is held to be mandatory or juris-
dictional, rather than directory. See, 
e.g., Iowa Civil Rights Commission v. 
Massey-Ferguson, Inc., 207 NW2d 5 
(Iowa 1973). Nevertheless, while it is 
true that the document entitled "Com-
plaint of Discrimination" was not signed 
by the Complainant until December 12, 
1978, more than 30 days after October 
17, 1978, the date the alleged act of 
discrimination occurred, it is hereby 
ruled that the document entitled "Intake 
Questionnaire," which was received by 
the Bureau of Labor and Industries on 
November 7, 1978, sufficiently met the 
requirements of ORS 654.062(5)(b). 

While the Questionnaire states that 
"this is not a formal filing of a discrimi-
nation charge," ORS 654.062(5)(b)  

requires only that a "complaint" be 
filed, as opposed to ORS 659.040(1), 
which requires a "verified complaint." 
In view of the shorter filing period for a 
chapter 654 complaint, this distinction 
makes sense. Complainant promptly 
took his grievance to the Bureau of La-
bor and Industries office and filled out 
the Intake Questionnaire, but could not 
complete the "complaint' within the 30 
day period because the Coos Bay of-
fice of the Bureau of Labor and Indus-
tries, which received the initial Intake 
Questionnaire, did not have the com-
plaint forms available for Complainant 
to complete. He had to wait until the 
forms were mailed to him from the 
Portland office. He completed and 
filed these forms promptly, but after the 
30 day period. Under the circum-
stances and in order to reach substan-
tial justice, the Intake Questionnaire 
was a sufficient complaint to met the 
statutory requirements. See, e.g., Tid-
well v. American Oil Company, 332 F 
Supp 424 (D.C. Utah 1971), White v. 
Motor Wheel Corp., 236 NVV2d 709 
(Mich. App. 1975) and Omelas v. Scoa 
Industries, Inc., 587 P2d 266 (Ariz. 
App. 1978), holding generally that, ab-
sent specific statutory language to the 
contrary, technical defects should not 
be fatal in determining whether statu-
tory filing periods have been met. 

While at the hearing admission of 
the Intake Questionnaire was denied, it 
is within the discretion of the Presiding 
Officer to reverse that ruling and admit 
the questionnaire into evidence, in or-
der to reach substantial justice. On the 
basis of the preceding ruling, the ques-
tionnaire is clearly relevant, and sub-
stantial prejudice would occur to 
Complainant if it were not received. 
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See, 27 CJS Discretion, 48 CHJS 
Judges, Secs. 44 and 56(c) and 73 
CJS Public Admin. Bodies and Proc., 
Sec. 136. See also, State v. Bain, 193 
Or 688, 702-4 (1952). 

FINDINGS OF FACT - 
PROCEDURAL 

1) At all times material herein, Re-
spondent was an employer subject to 
the provisions of ORS 659.010 to 
659.110 and 654.062. 

2) On November 7, 1978, Mark 
Buddenburg filed a complaint with the 
Civil Rights Division of the Oregon Bu-
reau of Labor and Industries alleging 
that he had been discharged from his 
employment as a consequence of his 
complaints about safety hazards on 
the job. 

3) Following the filing of Complain-
ant's complaint, the Civil Rights Divi-
sion investigated the allegations in the 
complaint and determined that sub-
stantial evidence existed in support of 
Complainants allegations. 

4) The Civil Rights Division at-
tempted to reach a settlement of this 
case through conference, conciliation 
and negotiation, but was unsuccessful 
in these efforts. 

FINDINGS OF FACT - THE MERITS 

1) On June 12, 1978, Complainant 
was hired as a crusher mechanic and 
laborer for Respondent On Septem-
ber 14, 1978, Complainant sustained a 
back injury. He was ordered by his 
chiropractor not to work from October 
3, 1978, to October 19, 1978. To tem-
porarily replace Complainant, Respon-
dent hired a Mr. Faren, who worked 
until October 18, 1978, then left for a 
permanent position. On that date, a 

Mr. White was hired to replace Mr. 
Faren. 

2) Because of his injury, Com-
plainant became concerned about 
safety at the worksite and made a 
complaint to the Workers' Compensa-
tion Board. On October 10, 1978, a 
board representative, Mr. Olsen, in-
spected Respondents site. Olsen told 
Glenn Shields, crusher foreman at the 
site, that Complainant had complained 
of safety violations at the site. A result-
ing inspection found safety violations. 

3) On October 16, 1978, Com-
plainant presented a list of safety con-
cerns to Norma Archibald, co-owner of 
Acco Contractors, Inc. On the reverse 
side of the list were a number of 
changes which Complainant wished to 
see made at Respondents site. These 
changes involved curing the named 
safety violations, putting Complainant 
in charge of maintenance, making 
Complainant answerable to Ms. Ar-
chibald, hiring someone to shovel, and 
replacing lost or stolen tools. Ms. Ar-
chibald was not willing to make all the 
changes requested and left the discus-
sion with the impression that Com-
plainant was going to quit and file for 
unemployment benefits. Complainant 
left the discussion with the impression 
that he was supposed to return on 
Monday, October 23, 1978, and con-
tinue work for two weeks until a new 
employee was trained. 

4) On October 17, 1978, Com-
plainant went to Respondents site to 
request time off on Monday morning, 
October 23, to catch up on sleep after 
returning from a trip to Bakersfield, 
California. Complainants wife went 
with him and waited in the truck while 
Complainant talked with Sheilds. At  

that time, Shields, the foreman, who 
had authority to hire and fire employ-
ees, told Complainant he was through 
with Respondent. Complainant asked 
when that had happened and was told 
it happened when he handed the list of 
safety concerns and suggestions to 
Ms. Archibald. Complainant left on his 
trip to Bakersfield, but called Ms. Ar-
chibald during the weekend of October 
21 and 22 to verify the statement of 
Shields. Ms. Archibald claimed that he 
had quit on the 16th. Complainant de-
nied having quit. Ms. Archibald said 
that in any case, he was not needed to 
train the new employee. On October 
25, 1978, Complainant returned to Re-
spondents site and collected his final 
pay check from Respondent. 

5) Because Complainant filed for 
unemployment insurance benefits in 
California effective October 22, 1978, 
the California Employment Develop-
ment Department investigated the rea-
son for his separation from 
Respondent. According to a letter 
from the California Employment Devel-
opment Department, the Department 

"confirmed the reason for separa-
tion as replaced while employee 
was out due to an injury and that 
no misconduct on the job was in-
volved. This information was ob-
tained [from] Norma Archibald, on 
December 12, 1978." 

6) Complainant had been un-
happy with the conditions at Respon-
dents site. He did not get along with 
Sheilds and had been concerned 
about the safety of the job. Due to his 
injury, and based upon his own testi-
mony and the report of Complainants 
chiropractor, Complainant would have 
been unable to continue the type of  

work required of him by Respondent. 
Complainant would not have_continued 
there any longer than the two weeks 
necessary to train a new employee. 
Complainant would have returned to 
Brookings, Oregon, from Bakersfield, 
California, and would have looked for a 
new job even if he had not been 
terminated. 

7) Complainant worked an aver-
age of 40 hours per week for Respon-
dent at a rate of $7.50 per hour. As a 
result of his termination, he suffered 
damage in the amount of $C00, which 
represents wages for two weeks he 
would have otherwise worked for Re-
spondent. However, he collected $104 
in unemployment benefits for the week 
of October 31 through November 4, 
1978, from the State of California. 

ULTIMATE FINDINGS OF FACT 

1) On October 10, 1978, and Oc-
tober 16, 1978, Complainant made 
complaints about safety problems at 
Respondents job site. 

2) Both Shields, Respondents 
foreman, and Ms. Archibald, Respon-
dents co-owner, new that Complainant 
had made complaints about safety 
problems at Respondents job site. 

3) Shields terminated Complain-
ants employment with Respondent on 
October 17, 1978. 

4) A substantial and direct reason 
Complainant was terminated was his 
complaints about safety conditions at 
Respondents job site. 

5) As a direct consequence of the 
termination, Complainant lost wages 
for the period from Monday, October 
23, 1978, until Friday, November 4, 
1978, in the amount of $600. Offset 
against the unemployment benefits, 
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Complainant suffered damages in the 
amount of $496. 

CONCLUSIONS OF LAW 
1) The Intake Questionnaire re-

ceived by the Bureau of Labor and In-
dustries on November 7, 1978, is a 
sufficient complaint for the purposes of 
ORS 654.062(5)(b). 

2) The Commissioner of the Ore-
gon Bureau of Labor and Industries 
has jurisdiction of the parties in the 
subject matter herein. 

3) Shields was an agent of Re-
spondent with authority to hire and fire 
employees and, therefore, Respon-
dent must bear responsibility for 
Shields' action in terminating 
Complainant 

4) Respondent discharged Com-
plainant from employment because 
Complainant made complaints related 
to ORS 654.001 to 654.295. This dis-
charge is prohibited by ORS 
654.062(5)(a). 

5) The Commissioner of the Bu-
reau of Labor and Industries has the 
authority to award money damages to 
Complainant herein under the facts 
and circumstances of this record, and 
the sum of money awarded as dam-
ages in the Order below is an appropri-
ate award. 

OPINION 
The testimony of Complainant and 

that of Respondents witnesses, Mr. 
Shields, foreman, and Ms. Archibald, 
Respondents co-owner, conflicted on 
whether Complainant quit or was ter-
minated. Ms. Archibald testified that 
she thought Complainant quit on Octo-
ber 16, 1978, or that Complainant was 
going to quit. On cross-examination, 
however, she stated that her  

understanding was not that Complain-
ant had quit, and that she had waited 
to see what he would do. She admit-
ted that when Complainant called from 
California the next weekend, she told 
him that he would not be needed to 
train the new employee and thereby 
implied that there would be no work for 
him when he returned to Oregon. 

In further support of the position 
that Complainant was terminated is the 
letter from the California Employment 
Development Department to the Ore-
gon Department of Justice stating that 
the "Department had confirmed the 
reason for separation as replaced' 
while absent due to injury. (Emphasis 
added.) This confirmation came from 
Norma Archibald. This letter from the 
California Employment Development 
Department, dated August 30, 1979, 
was received into evidence by the Pre-
siding Officer on September 4, 1979, 
after the hearing, by request of the As-
sistant Attorney General and within the 
10 day admission period agreed to at 
the hearing by Respondent. 

The testimony was conflicting on 
the date of termination. Shields admit-
ted making the statement on October 
17 that Complainant was through as of 
the time he handed the list of safety 
concerns and demands to Ms. Ar-
chibald the previous day. Shields 
stated that he thought that Complain-
ant had quit, but if not, he would have 
terminated Complainant, not because 
of safety-related complaint, but be-
cause of Complainants demand or 
suggestion on the list submitted Octo-
ber 16, that Complainant take orders 
only from Respondent and not from 
Sheilds and that someone else be 
hired to do the shoveling. 

Shields' testimony about the date of 
termination was not credible. Com-
plainant stated that his purpose for 
talking with Shields on October 17 was 
to ask for time off after his trip from 
California. Complainants wife went 
with him and waited in the truck while 
tier husband talked with Shields. 
Shields admitted that Complainant had 
asked for time off shortly before Octo-
ber 18. The apparent contradiction 
was that, earlier in his testimony, he 
denied speaking with Complainant at 
all until after Complainant returned 
from California. 

Both of Respondents witnesses 
emphasized the demands or sugges-
tions regarding the role of Acco per-
sonnel made by Complainant on 
October 16, 1978, as the reason for 
any unhappiness with Complainant. 
They denied being concerned about 
the inspection on October 10 or the 
written safety complaints made by 
Complainant on October 16, 1978. 
They testified that they were regularly 
subjected to unannounced inspections 
by the State Bureau of Mines. 
Whether or not safety violations were 
found on these occasions is not clear. 
It is clear from the testimony of Re-
spondents agents that the inspection 
caused by Complainant resulted in 
findings of safety violations. 

Shields testified that his concern 
was only because of Complainants 
demands or suggestions regarding 
personnel matters made on October 
16, and not because of the safety com-
plaints. Shields was asked by the As-
sistant Attorney General whether he 
became angry when the Workers' 
Compensation Board inspector stated 
that Complainant had made safety  

complaints. Sheilds first admitted that 
he was angry. Then he very quickly 
changed his position and stated that 
he was not angry, but only that he was 
not happy about it. 

Considerable testimony was given 
by all of the witnesses to the effect that 
Shields and Complainant did not get 
along very well. Complainants Octo-
ber 16 demands or suggestions re-
garding the roles of Respondents 
personnel probably underscored the 
alleged termination. However, on the 
basis of all the witnesses' testimony 
and their demeanor, it is not believable 
that the complaints about safety viola-
tions did not also play a substantial 
role. The fact that Respondent may 
have had other reasons for terminating 
Complainant is not a defense if the 
complaints about safety hazards 
played a substantial part in the deci-
sion to terminate Complainant. 

Complainants request for payment 
of expenses incurred in search of em-
ployment and in relocating in the sum 
of $1,000 is denied. Such an award 
may be appropriate in certain cases, 
but it is not appropriate here. Testi-
mony and exhibits adduced reflect that 
Complainant would have quit in any 
event to seek employment consistent 
with his health limitations. 

ORDER 
NOW, THEREFORE, as author-

ized by ORS 659.060(3) and 
659.010(2) and in order to eliminate 
the effects of the unlawful practices 
found and to protect the rights of oth-
ers similarly situated, Respondent is 
ordered to: 

1) Deliver to the Portland office of 
the Oregon Bureau of Labor and 
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Industries, within thirty (30) days of the 
execution of the Final Order, a certified 
check payable to MARK BUDDEN-
BURG in the gross amount of FOUR 
HUNDRED NINETY-SIX DOLLARS, 
($496.00), representing back pay for 
the two week period for which Com-
plainant was unlawfully prevented from 
working, minus paid unemployment 
benefits. 

2) Ensure that workers who com-
plain about safety hazards in the future 
shall not have their right to work in any 
way prejudiced by such complaints. 

In the Matter of 

CORVALLIS DISPOSAL COMPANY, 

an Oregon corporation, Respondent. 

Case Number 09-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued April 16, 1980. 

SYNOPSIS 

Where Respondent employer failed 
to reinstate Complainant, a compensa-
bly injured worker with an unrestricted 
medical release, to an available and 
suitable position, the Commissioner 
held that Respondent violated ORS 
659.415. Respondent's duty to rein-
state a compensably injured worker re-
leased from medical restriction was not 
extinguished when no position was 
available at the time of the worker's  

demand, but continued until a suitable 
position became available. The intent 
of ORS 659.435 was to include viola-
tions of ORS 659.415 among the un-
lawful employment practices statutes 
enforced by the Commissioner. The 
Complainant was awarded $1,775.10 
in net back wages. ORS 659.010(2) 
and (13); 659.060(3); 659.405(2); 
659.415; 659.435. 

The contested case in the above= 
entitled matter came on regularly for 
hearing before Glenda E. Anderson, 
designated as Presiding Officer in this 
matter by Bill Stevenson, then Com-
missioner of the Bureau of Labor. The 
hearing was held on September 26, 
1978, in Corvallis, Oregon. The case 
for the Bureau of Labor was presented 
by Michael J. Tedesco, Assistant Attor-
ney General, and the case for Respon-
dent was presented by Robert Mix, 
Attorney at Law. 

Having considered the entire re-
cord in the matter, evidence duly re-
ceived and arguments of counsel, I, 
Mary Wendy Roberts, Commissioner 
of the Bureau of Labor and Industries, 
hereby make the following Findings of 
Fact, Ultimate Findings of Fact, Con-
clusions of Law, Opinion and Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) The parties stipulated to the fol-
lowing facts: 

a) Respondent Corvallis Disposal 
Company received Specific Charges 
and a Notice of Hearing. 

b) Respondent employs six or 
more persons. 

c) Complainant Harvey Castle re-
quested to return to full-time  

employment with Respondent on 
January 7, 1976, in a conversation with 
Richard Eisenbrandt, Respondents 
General Manager. 

d) Respondent did not reinstate 
Complainant to his former position or 
to any other position with Respondent 

2) At all times material herein, Re-
spondent was and is an employer sub-
ject to the provisions of ORS 659A00 
to 659.420. 

3) On or about January 8, 1976, 
Complainant filed a verified complaint 
with the Civil Rights Division of the Bu-
reau of Labor and Industries, alleging 
that he had been and continued to be 
discriminated against in connection 
with his employment by Respondent 
because of Respondents failure to re-
instate Complainant to his job following 
his recovery from a compensable 
injury. 

FINDINGS OF FACT — THE MERITS 
1) Complainant was hired by Re-

spondent on or about January 20, 
1971, to empty garbage cans into a 
garbage truck. 

2) Complainant had injured his left 
knee before his employment with 
Respondent. 

3) In May 1975, Complainant 
slipped off a roof at home and reinjured 
his left knee. He missed approxi-
mately four weeks of work after this 
reinjury. 

4) On or about September 1, 
1975, when approaching a garbage 
can while working for Respondent, 
Complainant stepped on a rock and 
again injured his left knee. 

5) Complainant continued to work 
for Respondent until October 15, 1975, 
when he underwent surgery to correct  

the knee injury sustained in September 
1975. 

6) Complainant was compensated 
by the Oregon Workers' Compensa-
tion Board for his September 1975 
injury. 

7) On November 3, 1975, Com-
plainant applied for unemployment 
compensation through the Oregon 
Employment Division. The Employ-
ment Division mailed, and Respondent 
received, on or about November 4, a 
form stating that Complainant was ap-
plying for unemployment compensa-
tion. Question 10 on that form asks 
the applicant "Why are you no longer 
working there? Check one." Com-
plainant checked two squares in re-
sponse to that question: "Quit" and 
"Other." 

8) On November 4, 1975, Com-
plainant was filling his truck with gaso-
line at Respondents pump, a privilege 
extended to employees, when the fol-
lowing incident occurred. Respon-
dents General Manager, Richard 
Eisenbrandt, approached Complainant 
and asked why he was using Respon-
dents gas pump since his unemploy-
ment form indicated that he had quit. 
Complainant indicated that he had not 
quit, and both persons walked away 
without further discussion. 

9) Complainant received a light 
duty work release from Robert E. 
Steele, M.D., his duly-licensed physi-
cian, on November 13, 1975. He pre-
sented the release to Respondent's 
General Manager Eisenbrandt and in-
quired about a job at that time. 

10) Respondent did not have any 
light duty jobs available, and 
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Respondent Eisenbrandt so informed 
Complainant at the time. 

11) Also on November 13, 1975, 
James Trower, a Manpower Specialist 
II with Oregon Employment Division, 
called Respondent Eisenbrandt re-
garding Complainants employment 
status. Mr. Trower recorded the con-
tent of this telephone conversation on 
Employment Division form 359C in the 
normal course of business. The form 
includes Trower's following record of 
Respondent Eisenbrandts statement 
to him: 

"No light work available - as far as 
I know he will be released by his 
doctor about 12-2 and will be back 
to work at that time." 

Respondent Eisenbrandfs above-
evidenced understanding that Com-
plainant intended to return to work indi- 
cates 	that 	any 	previous 
misunderstanding regarding Complain-
ant's quitting no longer existed as of 
November 13, 1975. As of November 
13, 1975, both Complainant and Re-
spondent intended that Complainant 
would return to work for Respondent 
when Complainant obtained an unre-
stricted work release. 

12) Respondent Eisenbrandt inter-
viewed Michael D. Watkins to fill Com-
plainant's position on November 5, 
1975. Watkins began work in that ca-
pacity on November 25, 1975. 

13) Complainant received a full 
work release from Dr. Steele dated 
January 6, 1976. 

14) On January 7, 1976, Complain-
ant inquired to Respondent Eisen-
brandt about reinstatement with 
Respondent Eisenbrandt told Com- 

plainant that Respondent did not have 
an opening at that time. 

15) Respondent employs approxi-
mately 36 to 38 people. Five are me-
chanics, three are office workers, one 
is a dispatcher, and the remaining, ex-
cept for General Manager Eisenbrandt, 
work on the garbage trucks collecting 
garbage. 

16) Respondent did not contact 
Complainant in any way to offer him 
reinstatement or reinstate him to any 
position at any time after Complainant 
made his January 7, 1976, request for 
reinstatement. 

17) After January 7, 1976, the first 
vacancy Respondent had for a position 
on a garbage truck occurred on April 
26, 1976, when another employee ter-
minated employment. This position 
was identical to the position which 
Complainant had worked for 
Respondent. 

18) While he was employed by Re-
spondent, Complainant earned $192 
per week. 

19) Between April 26, 1976, and 
September 1, 1976, Complainant re-
ceived $95 per week, or a total of 
$1,738.50 	in 	unemployment 
compensation. 

20) Complainant returned to school 
in September 1976. Absent a showing 
of the exact starting date, I find that 
Complainant started school at the earli-
est date in September. September 1, 
1976. 

ULTIMATE FINDINGS OF FACT 

1) On or about September 1, 
1975, Complainant sustained an on-
the-job injury while working for 
Respondent 

2) The Workers' Compensation 
Board compensated Complainant for 
his September 1975 injury. 

3) At least by November 13, 1975, 
Respondent knew that Complainant 
had not quit and confirmed that Com-
plainant intended to return to full-time 
work upon obtaining an unrestricted 
	 work release. 

4) On January 6, 1976, Complain-
ant received a full work release from 
Dr. Steele. 

5) On January 7, 1976, Complain-
ant requested that Respondent rein-
state him to full-time work. 
Respondent, through General Man-
ager Eisenbrandt, responded that it 
had no full-time openings at that time. 

6) Subsequent to January 7, 1976, 
Respondent had no available and suit-
able work for Complainant until April 
26, 1976. 

7) Respondent did not reinstate 
Complainant to his former position or 
any other position. Furthermore, Re-
spondent made no effort to contact or 
notify Complainant of, or take any 
steps to reinstate him into, the suitable 
work which became available on April 
26, 1976, or any other such work avail-
able thereafter. 

8) As a direct consequence of not 
being reinstated to the suitable position 
available with Respondent on April 26, 
1976, Complainant lost wages in the 
amount of $3,513.60, which represents 
gross wages for the 18 week period 
between April 26, 1976, and Septem-
ber 1, 1976, when Complainant started 
school. The $1,735.50 in unemploy-
ment benefits which Complainant re-
ceived during the same time period 
mitigates, and therefore, must be  

subtracted from, the above lost wage 
figure of $3,513.60. 

CONCLUSIONS OF LAW 
1) The Commissioner of the Bu-

reau of Labor and Industries has juris-
diction of the parties and the subject 
matter herein. 

2) Respondent's General Man-
ager Eisenbrandt was, at all times ma-
terial herein, an employee of 
Respondent and acted within his 
authority in the matters described 
herein. Therefore, Respondent must 
bear legal responsibility for General 
Manager Eisenbrandfs actions de-
scribed herein. 

3) Complainant sustained a com-
pensable injury while working for 
Respondent 

4) Complainant met his obligation 
under ORS 659.415 to demand rein-
statement by requesting to return to 
work following his receipt from his duly-
licensed physician of a full work re-
lease and his presentation of the re-
lease to Respondent 

5) Respondent did not meet its ob-
ligation under ORS 659.415 to rein- 
state 	Complainant 	because 
Respondent failed to reinstate (or even 
offer to reinstate) Complainant to the 
available and suitable job Respondent 
had in April 1976, or to any position 
with Respondent. 

6) Respondent engaged in an un-
lawful employment practice in that it 
failed, after its worker's demand, to re-
instate that worker, who had sustained 
and recovered from a compensable in-
jury, to his former job to or to an avail-
able and suitable job. 

7) The Commissioner of the Bu-
reau of Labor and Industries has the 
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authority to award money damages to 
Complainant herein under the facts 
and circumstances of this record, and 
the sum of money awarded as dam-
ages in the Order below is an appropri-
ate award. 

OPINION 
1) Respondents three affirmative 

defenses raised in its Amended An-
swer and incorporated into its Excep-
tions to the Proposed Order are 
without merit. 

a) ORS 659.415, under which this 
matter was brought, is a constitution-
ally valid enactment of the Oregon 
Legislature under its police power 
authority to determine what civil rights 
are to be protected in furtherance of 
the general welfare of society. 

b) The Commissioner of the Bu-
reau of Labor and Industries has juris-
diction to enforce ORS 659.415. 
Although ORS 659.435, which em-
powers the Commissioner to enforce 
ORS 659.400 to 659.435, indirectly re-
fers to ORS 659.010(13), the "unlawful 
employment practices" language of the 
latter statues does not limit rights under 
ORS 659.435. The Legislature has 
specifically qualified the descriptions of 
"unlawful employment practices" re-
ferred to in ORS 659.010(13) (and 
enumerated in ORS 659.030) by man-
dating that the definitions of ORS 
659.010 are to be used "unless the 
context requires otherwise." ORS 
659.400 to 659.435 fit exactly into the 
latter statutory exception. To conclude 
otherwise, i.e. to construe "unlawful 
employment practices" to include 
merely those practices referred to in 
ORS 659.010(13), would totally negate 
the purpose of ORS 659.400 to 
659.435: To recognize and declare the  

rights of the physically and mentally 
handicapped in Oregon. The intent of 
the Legislature on this matter is clearly 
stated in ORS 659.405(2): "It is hereby 
declared to be the policy of the State of 
Oregon to protect these rights and 
ORS 659.400 to 659.435 shall be con-
strued to effectuate such policy." To 
recognize and declare these rights but 
not find a means for their enforcement 
would totally frustrate the intent of the 
Legislature. 

c) The Commissioner of the Bu-
reau of Labor and Industries has the 
authority to award damages to elimi-
nate the effects of unlawful practices 
under ORS 659.415. ORS 659.435, 
through which the Commissioner en-
forces ORS 659.415, establishes the 
right of an aggrieved person to the 
remedies under ORS 659.050 to 
659.085. Under ORS 659.060(3), the 
Commissioner has the authority to:  
grant a cease and desist order, as de-
fined in ORS 659.010(2), to "carry out 
the purposes of ORS 659.010 to 
659.110 and 659.400 to 659.435, 
(and) eliminate the effects of an unlaw-
ful practice found . . ." The Commis-
sioners authority to issue the cease 
and desist order described in ORS 
659.060(3), which can include an 
award of damages, is thereby incorpo-
rated into ORS 659.435 and applicable 
to enforce the rights described in ORS 
659.415. 

2) The version of ORS 659.415 in 
effect during the relevant time period 
stated that 

"A workman who has sustained a 
compensable injury shall be rein-
stated by his employer to his for-
mer position of employment or 
employment which is available and 

suitable upon demand for such re-
instatement, provided that the 
workman is not disabled from per-
forming the duties of such position. 
A certificate by a duly licensed 
physician that the physician ap-
proves the workman's return to his 
regular employment shall be prima 
facie evidence that the workman is 
able to perform such duties." 

Clearly, this statute imposes upon an 
employer an obligation to reinstate an 
employee who has suffered a com-
pensable injury once that employee 
has recovered and made a demand 
for reinstatement. The only qualifica-
tion to the employer's obligation under 
ORS 659.415 is that the work must be 
available and suitable. 

In this case, the Respondents first 
available job after Complainants re-
covery and demand for reinstatement 
opened up on April 26, 1976, when an-
other employee terminated employ-
ment. Because this position was 
identical to Complainants former posi-
tion, there is no question of its suitabil-
ity for Complainant. The only question 
to be resolved in this case is the mean-
ing of the word "avalable," as used in 
ORS 659.415. It is possible to con-
strue the statute so that the word 
means "available at the time of de-
mand." It is equally possible to con-
strue the statute to mean that the 
employer's obligation continues until 
the first available (and suitable) posi-
tion is offered to the recovered 
employee. 

When a statute is unclear, as in this 
case, I must look to legislative history 
for manifestations of the Legislature's 
intent in using the word "available." 
ORS 659.415 was enacted by the  

1973 Legislative Assembly without re-
corded debate. In the absence of indi-
cations of legislative intent, an 
administrative agency has two obliga-
tions. The first obligation is to interpret 
the statute in a reasonable manner. 
The second is to interpret the statute 
broadly enough to avoid eliminating 
rights that might reasonably be inferred 
to derive from the statue. 

Given these obligations, it is appro-
priate to interpret "available" as mean-
ing that the employer has a continuing 
obligation to at least attempt to rein-
state the recovered employee into the 
first suitable position available. There 
is nothing in this statute that requires 
an employer to hold the injured 
worker's job open until such time as 
the employee has recovered. The un-
predictability of recovery in most injury 
cases and the employer's need to con-
tinue normal business operations re-
quire that the employer be allowed to 
fill an injured worker's position during 
the worker's recovery. Given that, it is 
reasonable to assume that a suitable 
position may not be available precisely 
at the time of the worker's recovery 
and demand for reinstatement. To re-
lieve the employer of the obligation to 
reinstate under such circumstances 
would be to provide an injured worker 
with an empty right. 

It is thereby reasonable to interpret 
ORS 659.415 as requiring that an em-
ployer offer an injured worker the first 
suitable position available after the 
worker's recovery and demand for re-
instatement. ORS 659.415 is silent as 
to how long this obligation continues, 
but I interpret it to mean herein that it 
continues at least as long as the 3 to 4 
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month period relevant- herein, an emi-
nently reasonable amount of time. 

ORDER 
NOW, THEREFORE, as provided 

by the provisions of ORS 659.060(3) 
and 659.010(2) and in order to elimi-
nate the effects of the unlawful prac-
tices found and to protect the rights of 
other persons similarly situated, Re-
spondent is ordered to: 

1) Deliver to the Hearings Section 
of the Portland office of the Bureau of 
Labor and Industries, within thirty (30) 
days of the execution of this Order, a 
certified check payable to Harvey Cas-
tle in the gross amount of $3,513.60, 
representing gross back pay damages 
for the period from the time when 
Complainant was not reinstated to 
available and suitable work until Com-
plainant returned to school, minus any 
appropriate legal deductions, and mi-
nus the $1,738.50 in unemployment 
compensation received during the 
same period. 

2) Take all appropriate steps to en-
sure that any worker who has sus-
tained a compensable injury will be 
reinstated to his or her former job or 
the first suitable job available after the 
worker's demand for such reinstate-
ment, provided that the worker is not 
disabled from performing the duties of 
such job. 

In the Matter of 

Northwest Hospital Service, dba 

BLUE CROSS OF OREGON, 
an Oregon non-profit corporation, 

Respondent. 

Case Number 52-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued May 22, 1980. 

SYNOPSIS 

Where Respondent employer's in-
stallation and use of a computer in its 
Medicare claims section led to signifi-
cant staff reductions between 1975 
and 1978, employees were laid off in 
inverse order of seniority, the selection 
of a white female for a temporary four 
month assignment was based on her 
specialized experience, and where 
Complainant, a black female who had 
previously filed civil rights complaints 
against Respondent, was not denied 
the temporary position or laid off be-
cause of her race and color or be-
cause she had filed complaints with 
the Agency, the Commissioner found 
no violation of ORS 659.030. ORS 
659.030 (1)(a) and (d); 659.060(3). 

The above-entitled matter came on 
regularly for hearing before Dale A. 
Price, designated as Presiding Officer 
in this matter by the Commissioner of 
the Oregon Bureau of Labor and In-
dustries. The hearing was held on 
March 6, 1979, in Room 514 of the 
State Office Building, 1400 S.W. Fifth 
Avenue, Portland, Oregon. The 
Agency was represented by Michael J. 
Tedesco, Assistant Attorney General,  

and Respondent was represented by 
Thomas A. Gordon, Attorney at Law. 
Complainant was present. 

Having considered the entire re-
cord in this matter, I, Mary Wendy 
Roberts, Commissioner of the Bureau 
of Labor and Industries, hereby make 
the following Ruling Upon Motion, 
Findings of Fact, Ultimate Finding of 
Fact, Conclusion of Law, Opinion, and 
Order. 

RULING ON MOTION 

At the conclusion of the presenta-
tion of the Agency's case, Respondent 
moved to dismiss the Specific 
Charges, alleging that the Agency had 
failed to establish a prima facie case of 
the unlawful practices charged. A rul-
ing upon the motion was reserved. Af-
ter thorough consideration of the 
record, Respondent's motion is hereby 
denied. 

FINDINGS OF FACT — 
PROCEDURAL 

1) At all times material herein, Re-
spondent Northwest Hospital Service, 
dba Blue Cross of Oregon, operated a 
business employing numerous per-
sons in a variety of positions in the 
State of Oregon, and as such it was 
subject to the provisions of ORS 
659.010 to 659.110. 

2) On March 12, 1976, Complain-
ant Mable Smith filed a verified com-
plaint with the Civil Rights Division of 
the Bureau of Labor and Industries al-
leging that Respondent had discrimi-
nated against her in connection with 
her employment based upon her race 
and color. On April 4, 1977, Complain-
ant filed a verified complaint with the 
Civil Rights Division alleging that Re-
spondent had discriminated against  

her in connection with her employment 
in retaliation for her filing the March 12, 
1976, complaint 

3) On May 10, 1978, Complainant 
filed a verified complaint with the Civil 
Rights Division alleging that Respon-
dent had discriminated against her in 
connection with her employment in re-
taliation for her filing the March 12, 
1976, and April, 4, 1977, complaints. 

4) Following the filing of the com-
plaint dated May 10, 1978, the Civil 
Rights Division investigated the allega-
tions in that complaint and determined 
that substantial evidence existed to 
support Complainants allegation of 
retaliation. 

5) Thereafter, the Civil Rights Division 
attempted to reach an informal resolu-
tion of the May 10, 1978, complaint 
through conference, conciliation and 
negotiation, but was unsuccessful in 
these efforts. 

FINDINGS OF FACT — THE MERITS 

1) On December 4, 1967, Respon-
dent hired Complainant as a Claims 
Analyst in its Medicare Claims 
Department 

2) Complainants duties included 
the processing of medical claims. This 
work required some technical medical 
expertise which Complainant, a li-
censed practical nurse, possessed. 

3) Complainant was in all respects 
a competent employee for 
Respondent. 

4) Complainant occasionally met 
with her supervisor, Bettigene Reiswig, 
on a social basis. 

5) During the summer of 1977, Re-
spondent installed a computer system 
to reduce costs and increase effi-
ciency. Although this computer was to 



274 	 Cite as 1 BOLT 275 (1980). 	 In the Matter of JENKS HATCHERY, INC. 	275 

perform part of the work formerly ac-
complished by Complainant and her 
fellow Claims Analysts, the extent of 
the computer's capabilities was not 
then accurately predictable. 

6) Shortly after the installation of 
the computer, Respondent realized 
that the machine's capabilities were 
greater than anticipated and that the 
reduction in need for services by em-
ployees in positions associated with 
the computer would be greater than 
expected. 

7) During 1977, a Performance 
Standards Review Group assumed 
certain functions formerly performed by 
Claims Analysts, including some of the 
technical medical tasks. 

8) As a consequence of the instal-
lation of the computer and the shifting 
of functions to a Performance Stan-
dards Review Group, Respondent 
downgraded the position of Claims 
Analyst to Claims Reviewer, thereby 
increasing the number of Claims Re-
viewers and placing Claims Reviewers 
and Claims Analysts on the same sen-
iority scale. 

9) In December of 1977, as a re-
sult of computer-induced problems 
with hospitals (called providers), Reis-
wig was ordered to create a temporary 
liaison position titled Project Analyst. 
This was basically a telephone pool 
position. It lasted only four months. 
Because it was temporary, this position 
was outside of the seniority system, 
and there was no requirement that Re-
spondent openly post notice of the va-
cancy concerning it. 

10) On December 27, 1977, Reis-
wig hired Linda Nelson, one of Re-
spondent's Claims Analysts, for the  

temporary position of Project Analyst. 
Ms. Nelson, a white person, was hired 
in part because she was due for layoff 
from her prior position, but primarily be-
cause of her considerable experience 
in the telephone pool as a duty collat-
eral to her analyst duties. Ms. Nelson 
had less seniority than Complainant 

11) Complainant testified, and I 
find, that she informed Respondent's 
personnel office that she might be 
leaving her job within one year. She 
also mentioned this possibility to her 
co-workers. A memo from Respon-
dent's personnel files shows that Re-
spondent was aware that Complainant 
was considering leaving her job. Be-
cause of this expressed possibility, Re-
spondent delayed layoffs in 
Complainant's department and put less 
emphasis on attempts to locate an al-
ternative position for Complainant 
within its own organization than it did 
for others similarly situated. 

12) Several Claims Reviewers 
were laid off by Respondent between 
the summer of 1977 and April 1978. 
All were laid off in inverse order of sen-
iority except for the aforementioned 
Linda Nelson. The staffing level of the 
Medicare Claims Department slid from 
a high of 39 employees in 1975 to a 
low of 18 employees in 1978. 

13) On April 4, 1978, a manage-
ment team from Respondent's parent 
company analyzed Respondent's busi-
ness and ordered a reduction in staff. 
Pursuant to this order, several employ-
ees were discharged, among them 
Complainant, who was discharged on 
April 14, 1978. 

ULTIMATE FINDINGS OF FACT 
As a consequence of the installa-

tion of a computer system and the 
shifting of certain of its functions to an-
other group, Respondent's Medicare 
Claims Department went from a high 
of 39 employees in 1975 to a low of 18 
employees in 1978. There is no evi-
dence to suggest that race, color, or 
retaliation for civil rights complaints 
was a factor in the hiring of a tempo-
rary Project Analyst or the sequence of 
employee layoffs. 

CONCLUSION OF LAW 

In not hiring Complainant for the 
temporary Project Analyst position and 
in discharging Complainant, Respon-
dent did not, because of Complainant's 
race, color, or filing of civil rights com-
plaints under ORS 659.010 to 
659.110, discriminate against Com-
plainant in connection with her employ- 
ment. 	This discharge did not, 
therefore, violate ORS 659.030 or con-
stitute an unlawful employment 
practice. 

OPINION 
Complainant was a competent and 

favored employee of Respondent 
She was on friendly terms with her su-
pervisor and had shared some time 
with her supervisor outside the office 
environment. The increased efficiency 
in Respondent's business operations 
due to installation of a computer led to 
a shift in responsibilities. The impact of 
this change upon personnel could not 
be precisely predicted. The computer 
proved more efficient than expected 
and caused a substantial reduction in 
Respondent's need for the services of 
Complainant and her co-workers. The 
loss of jobs was an unfortunate by- 

product of computerization, but there 
was no unlawful employment practice 
in Respondent's action. 

As evidence of Respondent's al-
leged discrimination based upon race, 
color and retaliation, Complainant cites 
the placement of Linda Nelson, a white 
employee with less seniority than 
Complainant, in a temporary liaison po-
sition. This position was temporary 
and was awarded to Ms. Nelson pri-
marily because of her superior experi-
ence in phone pool work. There was 
no unlawful employment practice in 
this action. 

ORDER 
NOW, THEREFORE, Respondent 

not having been found to have en-
gaged in any unlawful practice 
charged, the Specific Charges and the 
Complaint filed against Respondent 
are hereby dismissed under the provi-
sions of ORS 659.060(3). 

In the Matter of 
JENKS HATCHERY, INC., 

an Oregon corporation, Respondent. 

Case Number 59-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued May 23, 1980. 

SYNOPSIS 

Where Respondent employer paid 
three female Complainants a lesser 
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wage than that paid to a male worker; 
where a comparison of the skill, effort 
and responsibility exercised by Com-
plainants to that exercised by the man 
showed that Complainants were 40 
hour per week workers while the man, 
on salary, normally worked a 50 hour 
week, lived at the hatchery site and 
was jointly responsible to respond to 
emergencies at any time he was on 
the premises; and where the skills 
needed could be learned on the job 
and the basic working conditions were 
identical, but the live-in component of 
the man's position made the effort and 
responsibility of the jobs not compara-
ble, the Commissioner found no viola- 
tion of ORS 659.030. 	ORS 
659.030(1);659.060(3). 

The contested case in the above-
entitled matter came on regularly for 
hearing before R. D. Albright, desig-
nated as Presiding Officer by the Com-
missioner of the Oregon Bureau of 
Labor and Industries. The hearing 
was convened at 10 am. on March 21, 
1979, in the George Miller "B" Room of 
the Linn County Armory in Albany, 
Oregon. The Bureau of Labor and In-
dustries was represented by Michael J. 
Tedesco, Assistant Attorney General. 
Respondent was represented by Dean 
M. Quick, Attorney at Law. Complain- 
ants 	and 	Melvin 	Jenks, 
Secretary/Treasurer of Respondent 
Corporation, were present Also pre-
sent was Etta Creech, Hearings Clerk. 

Having considered the entire re-
cord in this matter, I, Mary Wendy 
Roberts, Commissioner of the Bureau 
of Labor and Industries, hereby make 
the following Findings of Fact, Ultimate 

Findings of Fact, Conclusion of Law, 
Opinion, and Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) At all times material herein, Re-
spondent Jenks Hatchery, Inc., was 
and is an employer subject to the pro-
visions of ORS 659.010 to 659.110. 

2) On or about September 14, 
1977, Dorothy A. Housing, Dorothy 
Morris, and Deborah McCullom filed 
verified complaints with the Civil Rights 
Division of the Bureau of Labor and In-
dustries, alleging that they had been 
and continued to be discriminated 
against on the basis of their female sex 
in connection with their employment by 
Respondent. Such discrimination, if 
found to exist, would violate ORS 
659.030. 

3) Following the filing of the afore-
mentioned verified complaints, the Civil' 
Rights Division investigated the allega-
tions and determined that substantial 
evidence existed to support Complain-
ants' allegations contained in their 
complaints. 

4) Thereafter, the Civil Rights Divi-
sion attempted to reach an informal 
resolution of the complaints by confer-
ence, conciliation and negotiation, but 
was unsuccessful in these efforts. 

5) The parties stipulated that in the 
event Respondent was found to have 
violated ORS 659.030, damages 
would be as follows: 

Dorothy A. Housing: $4,400.00 

Dorothy Morris: $1,000.00 

Deborah McCullom: $3,900.00 

6) All demands for damages for.  
mental suffering by Complainants were 
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withdrawn by the Bureau of Labor and 
Industries. 

7) Upon the motion of the Presid-
ing Officer, without objection by either 
party, all references to ORS chapter 
652 in the Specific Charges were 
stricken. 
FINDINGS OF FACT — THE MERITS 

1) Respondent operates a chicken 
hatchery. The general operation of the 
hatchery involves receiving two truck-
loads of fertilized chicken eggs per 
week, processing these eggs into baby 
chicks, and shipping the hatched baby 
chicks to growers for raising and mar-
keting. The hatchery processes 
150,000 chicks per week. 

2) Each female Complainant was 
employed by Respondent at all times 
material herein. 

3) Since each of the Complainants 
performed the same duties for Re-
spondent, they will be considered as a 
group. 

4) The regular duties Complain-
ants performed for Respondent in-
cluded debeaking and vaccinating 
chicks, transferring eggs, dumping 
boxes, cleaning trays, and loading and 
unloading trucks during regular work-
ings hours. On occasion, Complain-
ants also made deliveries of small 
loads of chicks using a panel van, per-
formed some farm work, such as 
painting, or were placed on call during 
regular working hours on 
Wednesdays. 

5) None of the duties performed 
by Complainants required any particu-
lar skill or previous experience. How-
ever, some of Complainants' duties, 
such as debeaking and vaccinating, 
required development of manual  

dexterity because quick and safe han-
dling of the chicks was essential to the 
efficient operation of Respondent's 
business. For example, debeaking re-
quired Complainants to pick up a chick 
in each hand and place the chicks' 
beaks against a hot iron to blunt the 
beaks. This operation prevented the 
chicks from injuring each other with 
their beaks. Chicks were vaccinated 
against disease by placing each 
chick's neck against a button so that 
an automatic vaccinating needle 
pierced the chick's neck. Improper 
performance of Complainants duties, 
particularly debeaking and vaccinating, 
could result in death to the improperly 
handled chicks. 

6) Complainants were required to 
work 40 hours per week, from 6 a.m. 
to 4:30 p.m. on Monday, Tuesday, 
Thursday, and Friday. Their rate of 
pay was $3.25 per hour, for a four 
week gross wage of $520. 

7) Robert Moxley was a male em-
ployee of Respondent at all times ma-
terial herein. 

8) Mr. Moxley was required to 
work 50 hours per week and was paid 
$650 per month therefor. This monthly 
figure is based upon a per hour wage 
of slightly less than $3.25. In addition, 
Moxley was required to live on Re-
spondents premises and to be on call 
at all times he was present on the 
premises. For this component of his 
job, Moxley received an additional 
$250 per month and a free trailer park-
ing space. Moxley's total monthly 
compensation was $900. 

9) During Moxley's 50 hour work 
week for Respondent, he was regularly 
required to clean hatchers and incuba-
tor racks; transfer chicks; set eggs on 
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Wednesday and Sunday evenings; un-
load incoming trucks (including those 
arriving on evenings and weekends 
when necessary); and load outgoing 
trucks. During the summer, outgoing 
trucks had to be loaded outside Com-
plainants' regular working hours early 
in the morning or late in the evening in 
order to avoid daytime temperatures 
which could damage baby chicks. On 
occasion, Moxley made deliveries of 
chicks with a large truck or performed 
others tasks within his area of experi-
ence as required by Respondent, such 
as carpentry, plumbing, or operation of 
farm machinery. Although Moxley was 
not required to use these skills regu-
larly, he did use them during his em-
ployment with Respondent to repair 
roofs, fix pipes, and help on the farm. 
Moxley performed all of the above 
tasks during his regular working hours 
of 7 a.m. to 4:30 p.m. Monday through 
Friday and one-half day on Saturdays, 
on Wednesday and Sunday evenings, 
or as required incidentally on evenings 
or weekends outside his regular work-
ing hours. 

10) In addition to the tasks men-
tioned in Finding of Fact 9 above, Mox-
ley's job with Respondent also required 
him to live on the Respondents prem-
ises and to be on call at all times he 
was present on the premises in case 
of emergency. 

11) In addition to Moxley, Respon-
dent employed two other people who 
lived on the premises: Bert Fritz and 
Ben Miller. Each of these employees 
were also required to live on the prem-
ises and to be available at all times 
they were present on the premises for 
regular work or to handle any unusual 
emergencies in the hatchery. 

12) Power failures were the most 
common emergencies at Respon-
dents hatchery. When a power failure 
occurred, the hatchery could sustain 
large losses in a short period of time 
unless power was reinstated very 
quickly. As these losses were uninsur-
able, Respondent provided its own 
form of insurance by employing a staff 
of live-in employees who were readily 
available and trained to deal with an 
emergency as soon as it occurred. 
The live-in employees and the Jenks' 
brothers, who also resided on the 
premises, were instantly alerted of a 
power failure affecting the hatchery by 
an alarm system which activated a bell 
in each of these person's homes. 
When the alarm sounded, all live-in 
employees responded if they were 
present. Usually the bell was first an-
swered by Fritz during he night and by 
Miller during the day. The first an-
swerer would switch on the auxiliary 
power generator to restore power to 
the hatchery. If the generator failed, 
the other people responding to the 
alarm joined the first answerer in 
evacuating chicks from the hatchers in 
order to prevent smothering. Although 
at the time of the hearing, Moxley had 
not actually had to perform the switch-
ing operation himself, he was in-
structed in its use and had responded 
to the alarm bell. 

13) To make the above-described 
self insurance system reliable, Re-
spondent required at least one of the 
three live-in employees to be present 
on the premises at all times. Although 
Moxley did not need specific permis-
sion each time he wished to leave the 
premises, he checked to make sure at 
least one other live-in employee was  

on call so that his departure would not 
leave the farm unattended. 

ULTIMATE FINDINGS OF FACT 

1) The duties performed by Com-
plainants and Moxley in and around 
the hatchery under similar conditions 
during regular working hours may have 
been comparable or even substantially 
equal in the skills, efforts, and respon-
sibilities they involved. However, Com-
plainants' job and Moxley's job taken 
as a whole were not comparable or 
substantially equal, since Moxley's job 
included a separate and additional 
component which Complainants' job 
did not include: Moxley's job required 
him to live on the premises and be 
available at all times he was on the 
premises to respond to an emergency. 

2) Complainants were compen-
sated at the rate of $3.25 per hour for 
the work they performed during their 
40 hour work week. Moxley's monthly 
salary for the work he performed dur-
ing his 50 hour work week translated 
into a per hour wage slightly lower than 
$3.25. The additional $250 per month 
and free trailer parking space Moxley 
received was compensation for his ad-
ditional job component, the live-in 
responsibility. 

CONCLUSION OF LAW 

Respondent did not unlawfully dis-
criminate against Complainants on the 
basis of their female sex by compen-
sating them for their work at a different 
rate than that used to compensate 
Moxley as charged, since, when taken 
as a whole, Complainants' job was not 
substantially equal or even comparable 
to Moxley's job. Therefore, Respon-
dent did not violate ORS 659.030 as 
charged. 

OPINION 
To determine if wage discrimination 

based upon sex has occurred under 
ORS 659.030, it is necessary to con-
sider the skills, efforts, responsibilities, 
and working conditions of the work of 
employees of one sex as compared to 
the skills, efforts, responsibilities, and 
working conditions of the work of em-
ployees of the other sex. Where these 
factors are shown to be equal, sub-
stantially equal, or comparable to the 
requisite degree, wage discrimination 
is unlawful. However, an employer is 
justified in compensating employees at 
different rates who perform at different 
levels of skill, effort, or responsibility or 
work under dissimilar conditions, re-
gardless of the employees' sex. 

In the instant matter, the work re-
quired of both the Complainants and 
Moxley was basically unskilled labor. 
While Complainants' jobs required 
some manual dexterity in handling the 
baby chicks, and while Moxley's job re-
quired manual dexterity of a different 
sort developed through years of expe-
rience as a handyperson, neither job 
required any particular prior skill or 
training. Any skills required could be 
and were learned on the job. As Com-
plainants and Moxley worked mostly in 
or around the hatchery, the working 
conditions for all of them were basically 
identical. 

While the skills and working condi-
tions of Complainants and Moxley 
were thereby equal or substantially 
equal and certainly comparable, their 
jobs, when taken as a whole, cannot 
be considered equal or substantially 
equal. In fact, due to the additional job 
component required of Moxley, the ef-
forts and responsibilities of the given 
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employees cannot even practically be 
compared. 

The efforts and responsibility of 
Complainants involved only the proper 
performance of their jobs during regu-
lar working hours to avoid fatalities to 
individual or small groups of chicks due 
to improper debeaking or vaccination. 
Moxley's efforts and responsibilities 
during his 50 hour work week may 
have been comparable to Complain-
ants' efforts and responsibilities during 
their regular working hours but, due to 
the nature of the live-in job component 
of Moxley's job, he was required to ex-
pend considerably more effort just to 
make himself available to respond to 
emergencies at all times he was pre-
sent. Further, Moxley carried more re-
sponsibility since, in the event of an 
emergency, he and the other live-in 
employees were ultimately responsible 
for the proper maintenance of the en-
tire batch of chicks in the hatchery. 

ORDER 
NOW, THEREFORE, Respondent 

not having been found to have en-
gaged in any unlawful practice 
charged, the Specific charges and the 
Complaints filed against Respondent 
are hereby dismissed according to the 
provisions of ORS 659.060(3). 

In the Matter of 

POLK COUNTY EDUCATION SERV-
ICE DISTRICT, formerly known as 

Polk County Intermediate Education 
District, a political subdivision of the 

State of Oregon, Respondent. 

Case Number 56-78 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued May 29, 1980. 

SYNOPSIS 
Where Respondent denied female 

Complainant the use of paid sick leave 
for her pregnancy disability, and re-
fused to re-employ her for the balance 
of her probationary teaching contract 
following her maternity leave; and 
where Complainant worked until just 
before delivery, and Respondents Su-
perintendent thought it "unseemly" and 
"inappropriate" for female teachers to 
continue teaching and interacting with 
school children in the late stages of 
pregnancy, the Commissioner found.  
that Complainants pregnancy played a 
"key role" in the Superintendents rec-
ommendation to the Board that she not 
be allowed to finish her current con-
tract, and that the prohibition against 
discrimination "because of sex" in ORS 
659.030 included pregnancy. The "key 
role" test "requires more than a mini-
mal but less than maximal causal rela-
tionship between the workers 
pregnancy and the employers action." 
Because the Superintendent had 
noted some performance deficiencies 
before Complainants pregnancy, the 
Commissioner did not find that sex 
bias motivated his recommendation 
that she not be offered another annual  

contract. The Commissioner awarded 
the value of the sick leave Complain-
ant should have been allowed, plus the 
pay she would have earned from the 
date her doctor released her for work 
to the end of the current contract term, 
and ordered Respondent not to dis-
criminate on the basis of sex. ORS 
659.010(2); 659.030(1); 659.060(3). 

The contested case in the above-
entitled matter came on regularly for 
hearing before Dale A. Price, desig-
nated as Presiding Officer in this mat-
ter by the Commissioner of the Bureau 
of Labor and Industries. The hearing 
was convened at 9:30 am. on January 
16, 1979, at the Department of Human 
Resources Building in Dallas, Oregon. 
Complainant was present and testified. 
The Agency was represented by Tho-
mas E. Twist, Assistant Attorney Gen-
eral, and Respondent was represented 
by Kenneth E. Shetterly, Attorney at 
Law. 

Having considered the entire re-
cord in this matter, I, Mary Wendy 
Roberts, Commissioner of the Bureau 
of Labor and Industries, hereby make 
the following Findings of Fact, Ultimate 
Finding of Fact, Conclusion of Law, 
Opinion, and Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) Respondent Polk County Edu-
cation Service District is a public em-
ployer in the State of Oregon. 

2) On or about August 4, 1975, 
Complainant Julia Donaldson, a 
woman, filed a verified complaint with 
the Civil Rights Division of the Bureau 
of Labor and Industries, alleging that 
Respondent 	had 	unlawfully 

discriminated against her in connection 
with her employment because of her 
sex. 

3) Following the filing of Complain-
ants verified complaint, the Civil Rights 
Division investigated the allegations in 
the complaint and determined that sub-
stantial evidence existed to support 
Complainants allegations that she had 
been discriminated against in her em-
ployment by Respondent because of 
her sex. 

4) Thereafter, the Civil Rights Divi-
sion attempted to reach an' informal 
resolution of the complaint through 
conference, conciliation and negotia-
tion, but was unsuccessful in these 
efforts. 

FINDINGS OF FACT — THE MERITS 

1) Complainant was hired by Re-
spondent in late August 1972 as a 
Speech and Hearing clinician to work 
in the classrooms of several schools in 
Polk County. Complainant was hired 
on probationary status and remained in 
this status for the three consecutive 
contract years she spent in Respon-
dents employ. For each of these three 
years, Complainant and Respondent 
entered into separate annual contracts, 
the third of which, while calling for a 
salary to be paid in 12 .equal monthly 
installments, contemplated actual work 
between August 27, 1974, and June 6, 
1975. Had Respondent offered Com-
plainant a contract for the fourth year 
(1975-1976), which it did not, such 
contract would have provided Com-
plainant with tenure. 

2) Respondents Speech and 
Heading Department consisted of 
three clinicians: Complainant, Louise 
Fenton, and Marjorie Christiansen, the 
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last of whom had some administrative 
and supervisory duties in connection 
with the running of the Department. 
Respondents Superintendent, Elton 
Fishback, was ultimately responsible 
for the conduct of the department. 

3) On March 11, 1974, Superin-
tendent Fishback wrote an evaluation 
of Complainant which identified "coop-
eration and loyalty with administration 
and Board" as areas in which Com-
plainant needed to improve. 

4) While employed by Respondent 
in 1974, Complainant became preg-
nant. Superintendent Fishback be-
came aware of her pregnancy either 
during the summer or early in the fall 
when school resumed. He asked 
Complainant when she would com-
mence her maternity leave. Complain-
ant explained that the child was due on 
November 2, 1974, but that she was 
unable to give him an exact date for 
the commencement of her absence 
because she wished to continue active 
employment as long as she was physi-
cally able, and her date of disability, as 
the date of the onset of labor, was not 
predictable with great accuracy. A 
similar dialogue between the two was 
repeated a number of times, with Com-
plainant finally indicating that if the child 
were not born by December 1, 1974, 
she would begin her leave on that 
date. 

5) Based upon Complainants per-
formance evaluations prior to her preg-
nancy and upon the consistent 
testimony of co-workers, including Ms. 
Christiansen, who had certain supervi-
sory responsibilities over Complainant, 
I find that Complainant was, at times 
material herein, a competent Speech 
and Hearing Clinician. Furthermore, 

her ability to work in the classroom was 
not significantly diminished by her 
pregnancy. 

6) Complainant worked until ap-
proximately one day before the birth of 
her child on November 14,1974. 

7) Complainant was unable to 
work due to physical disability resulting 
from childbirth between November 14, 
1974, and January 1, 1975. 

8) At all times material herein, Re-
spondent had a sick leave policy which 
credited each employee up to twelve 
days per year of paid leave for per-
sonal physical disability which pre-
vented job performance. The policy 
stated that employees "shall be 
granted sick leave" for absences owing 
to their own illness. There was no pre-
condition in this policy that an em-
ployee had to request the pay for such 
leave. The policy allowed accrual of 
unused days from year to year. Preg-
nancy and childbirth-related disabilities 
were the only gender-related exclu-
sions from the application of this policy. 
At the time of her first day of absence 
due to physical disability related to 
childbirth, November 14, 1974, Com-
plainant had accumulated 13-1/2 days 
of sick leave. Respondent was aware 
that Complainant was absent from No-
vember 14, 1974, until January 1, 
1975, due to her own disabling condi-
tion. Complainant received no sick 
leave compensation from Respondent 

9) Complainant obtained her phy-
sician's written verification, dated De-
cember 18, 1974, that her (physical) 
inability to work would end on January 
1, 1975. 

10) Respondent also had a mater-
nity leave policy in effect at all times  

material herein. This policy provided 
for unpaid maternity leave not to ex-
ceed six months and encompassing a 
period to be jointly determined by the 
employee and the Superintendent It 
did not require a physician's certificate 
before an employee could return to 
work. 

11) In a letter to Superintendent 
Fishback dated November 19, 1974, 
Complainant requested six months of 
maternity leave commencing on De-
cember 1, 1974. The letter also stated 
that caring for her child might not re-
quire a leave for the entirety six 
months and that if, at an earlier time, 
her child no longer required her con-
tinuous care, she would notify Fish-
back and determine, with him, the 
earliest convenient date for her to re-
sume her duties with Respondent 

12) Superintendent Fishback 
granted the Complainants request by 
letter, stating that Complainants mater-
nity leave would begin December 1, 
1974, and terminate on May 31, 1975. 

13) On December 18, 1974, Super-
intendent Fishback wrote an evaluation 
of Complainant which characterized 
her as • "satisfactory" in "scholarship" 
and "professional skill"; "unsatisfactory" 
in "personality"; "lacking" in "depend-
ability," "cooperation," "loyalty," and 
neatness"; "poor" in "attitude"; "inade-
quate" in "professional ethics"; and 
"poor" in "organization." This evalua-
tion was worse than the Complainants 
prior evaluations and inconsistent with 
the testimony of other members of Re-
spondents Speech and Hearing De-
partment On January 13, 1975, 
Complainant and Fishback met to dis-
cuss this evaluation. 

14) On January 15, 1975, Com-
plainant wrote to Superintendent Fish-
back requesting that, because of her 
child's good health and her physician's 
belief that she could safely return to 
her duties on March 1, 1975, her ma-
ternity leave be terminated on Febru-
ary 29, 1975, and she be permitted to 
return to her work on Monday, March 
3, 1975. (March 3 was the first work-
ing day of March 1975.) 

15) At a February 18, 1975, special 
session of the Polk County Intermedi-
ate Education District Board of Educa-
tion (hereinafter referred to as the 
Board), Complainant presented a 
packet to the Board which included the 
December 1975 statement of her phy-
sician described in Finding of Fact No. 
9 above. 

16) Superintendent Fishback there-
after recommended to the Board that it 
deny Complainants request to return 
to work as of March 1, 1975. Fishback 
also recommended to the Board that it 
not extend to Complainant an offer for 
a fourth annual contract, for the next 
school year. The Board accepted and 
acted upon both of Fishback's recom-
mendations and so notified Complain-
ant on or about March 14, 1975. 

17) Although physically able and 
willing and having presented her physi-
cian's release, Complainant was not 
allowed to return to work for Respon-
dent as of March 1, 1975, or any time 
thereafter. 

18) Respondent, through Superin-
tendent Fishback, did not employ a 
substitute for Complainants position 
until approximately March 3, 1975, 
long after Complainant had informed 
Respondent, by her January 15, 1975, 
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letter, of her capability and desire to re-
turn to work effective March 1, 1975. 

19) Superintendent Fishback testi-
fied that there were several reasons for 
his recommendations to the Board 
concerning Complainant's future em-
ployment. Among these stated rea-
sons were the following: 

a) Complainant's alleged failure to 
provide a physician's release to the ef-
fect that she was physically and men-
tally able to return to work. 

b) Fishback's allegedly grave con-
cerns about Complainant's profes-
sional competence and emotional 
stability. 

c) Complainant's allegedly "care-
less attitude" and her frustration with 
Fishback's alleged desire to provide 
continuity to the clinical program by not 
giving him a precise date for the com-
mencement of her absence from work. 

d) Complainant's alleged lack of 
cooperation and loyalty, and her al-
leged attitude problems. 

Fishback's above-stated reasons for 
not recommending Complainant's con-
tinued employment have been ex-
posed as pretextual in the following 
aspects: 

a) No physician's release was re-
quired by Respondent's maternity 
leave policy. Complainant did none-
theless present a physician's release, 
dated December 18, 1974, at her Feb-
ruary 18, 1975, meeting with Respon-
dent's Board. Respondent did not 
request from Complainant further infor-
mation concerning her physical and 
mental capability to work. 

b) Concerns about Complainant's 
competence and emotional stability 
were first expressed during the debate  

over her pregnancy and were not 
shared by those who worked most 
closely with and at times supervised 
Complainant. Fishback himself never 
observed Complainant in the perform-
ance of her duties. 

c) Concern about continuity was a 
ruse in that even though Complainant 
gave Respondent December 1, 1974, 
as the latest possible starting date of 
her leave, she was not replaced until 
well after she had expressed her readi-
ness to return to work. Fishback pro-
vided no evidence of Complainant's 
alleged carelessness. 

20) Superintendent Fishback testi-
fied and I find that he believed that it 
was "inappropriate" and "unseemly" for 
female teachers to continue teaching 
and interacting with school children 
during the latter stages of pregnancy. 
He also stated his belief that women in 
the latter states of pregnancy are more 
emotional and prone to injury than 
non-pregnant women. Fishback cited 
the "literature" and his college "training" 
to support his beliefs. He also stated 
that Polk County citizens are "conser-
vative" and religious and implied that 
women should forego their right to 
work in order to go off quietly to await 
delivery of their children, rather than 
embarrass themselves and the com-
munity by displaying their pregnancy in 
the classroom. I find that Fishback's 
disapproval of Complainant's conduct 
in failing to absent herself from the 
classroom in the latter stages of her 
pregnancy played a key role in his de-
cision to write a negative evaluation of 
Complainant's work performance on 
December 18, 1974, and his recom-
mendation to the Board concerning her 
return to work under her third year  

contract. This recommendation in turn, 
was the basis for the Board's decision 
not to allow Complainant to return to 
work during the 1974-75 school year. 

21) Fishback's stated concerns 
about Complainant's attitude, coopera-
tion, and loyalty were not pretextual. 
Complainant was by her own admis-
sion an outspoken person. Her willing-
ness to state her opinions was a 
source of friction between her and 
some of her fellow workers, including 
Fishback and his secretary, Sandy Wil-
liams. This friction predated and there-
fore was not caused by Complainant's 
pregnancy (although I can infer that 
Complainants pregnancy-related con-
duct may have impacted it). Ms. Wil-
liams described Complainant as 
sometimes sarcastic, said that Com-
plainant acted as if she felt superior to 
her fellow workers, and said that Com-
plainant made derogatory remarks 
about Fishback in his absence. Ms. 
Williams cited an incident in which 
Complainant allegedly scolded a part-
time employee whose dress she con-
sidered inappropriate. Ms. Williams 
made Fishback aware of these prob-
lems which, when affirmed by Fish-
back's own observation of 
Complainant's demeanor, played a 
role in Fishback's later negative 
evaluation of Complainant and in his 
recommendation to Respondent's 
Board that Complainant not be allowed 
to return to work under her third year 
contract. Their role became key under 
the more thorough scrutiny reasonably 
incident to his recommendation to the 
Board that Complainant not be offered 
a fourth year (1975-76) contract and 
tenure. This recommendation, in turn, 
was the basis of the Board's decision  

not to offer Complainant another con-
tract or tenure. 

22) There is no substantial evi-
dence on the record that the alleged 
exacerbation of Superintendent Fish-
back's concerns about Complainants 
attitude, loyalty, and cooperation by her 
pregnancy-related conduct played a 
key role in his decision to recommend 
against Complainant's fourth year con-
tract and tenure. 

FINDINGS OF FACT - DAMAGES 
1) As a direct consequence of Re-

spondents unlawful acts found in the 
Conclusions of Law below, Complain-
ant suffered loss of pay for the work 
period from March 1, 1975, when she 
was willing and able to return to work, 
through June 6, 1975, the final day of 
work for that school year. Complain-
ant's rate of pay when she left Respon-
dent's employ was $9,690 per year, to 
be paid in 12 monthly installments. 
Each monthly installment should have 
been $807.50 ($9,690 divided by 12). 
Complainant lost her salary for the in-
stallments which would have been 
paid between March 1 through August 
26, 1975. Complainant therefore lost 
five and five-sixths payments, or 
$4,710.42. 

2) Back pay damages due to 
Complainant for the pay loss described 
in Finding of Fact No. 1 above must be 
reduced by $1,096.98, which is the un-
disputed amount which Respondent 
paid her on June 6, 1975, as her final 
paycheck. 

3) Back pay damages due to 
Complainant for the pay loss described 
in Finding of Fact No. 1 above must 
also be reduced by the amount of un- 
employment 	compensation 
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Complainant received during the pe-
riod in which she was unlawfully pre-
vented from working: $1,230. 

4) Because Complainant was not 
given any sick leave pay by Respon-
dent for her maternity disability, and 
because this disability exceed the 
13-1/2 days of paid sick leave she had 
accrued by the start of her disability, 
she must be compensated for the 
13-112 days of sick pay to which she is 
entitled. The daily rate of sick pay at 
Complainants pay rate was $51.00. 
Complainant is therefore entitled to 
$686.50 in sick pay benefits. 

ULTIMATE FINDINGS OF FACT 

1) Complainant was a competent 
employee of Respondent at all times 
material herein. She became pregnant 
in 1974, had a child on November 14, 
1974, was on sick leave thereafter, fol-
lowed by maternity leave between De-
cember 1, 1974, and May 31, 1975. 
Complainant was willing to return, and 
physically capable of returning, to her 
duties for Respondent, as she asked 
to do, as of March 1, 1975. 

2) Respondent did not allow Com-
plainant to return to work during the 
1974-75 school year. Superintendent 
Fishback's disapproval of Complain-
ant's unwillingness to remove herself 
from the classroom during the latter 
stages of her pregnancy played a key 
role in his negative evaluation of Com-
plainant and his recommendation that 
she not be allowed to return from leave 
to work during the 1974-75 school 
year. His recommendation, in turn, 
was the basis of Respondents deci-
sion not to allow Complainant to return 
to her work during the 1974-75 school 
year. This decision placed a burden  

upon Complainant because of her 
pregnancy. 

3) Respondent did not offer Com-
plainant a fourth year contract and ten-
ure for the 1975-76 school year. 
Superintendent Fishback's concerns 
about Complainants attitude, loyalty. 
and cooperation played a key role in 
his recommendation that she not be 
offered another contract and tenure. 
His disapproval of Complainants 
pregnancy-related conduct did not play 
a key role in his concerns about her at-
titude, loyalty, and cooperation or in his 
recommendation. Fishback's recom-
mendation was the basis of Respon-
dents decision not to offer 
Complainant a fourth year contract and 
tenure. 

4) Respondents sick leave policy 
at times material herein operated to ex-
clude Complainant from compensation 
solely upon the basis of her 
pregnancy. 

5) Damages due to Complainant 
in compensation for Respondents un-
lawful actions found in the Conclusions 
of Law are to be computed as follows: 

Back Pay = 	$4,710.42 

+ Sick Pay Due = 	688.50 

- Salary Received 

6-6-1975 = 	- 1,096.98 

- Appropriate Legal 

Deductions 

- Unemployment Comp 

Received = 	-  1.230.00  
Net Amount Due = $ 	 

CONCLUSIONS OF LAW 
1) Respondent is an employer 

subject to the provisions of ORS 
659.010 to 659.110. 

2) The actions, and motivations for 
these actions, of Superintendent Fish-
back and Respondents Board of Edu-
cation are properly imputed to 
Respondent. 

3) Discrimination against a female 
because of pregnancy or childbirth is 
discrimination because of sex. 

4) Respondents refusal to allow 
Complainant to return to work after her 
child's birth to finish her contract for her 
third probationary year of employment 
(1974-75) is a violation of ORS 
659.030(1)(a), because it constitutes 
discrimination in terms, conditions or 
privileges of employment because of 
Complainants sex. 

5) Respondents failure to offer 
Complainant a fourth year contract 
(1975-76) and tenure is not a violation 
of ORS 659.030(1)(a), because it did 
not constitute discrimination because 
of Complainants sex. 

6) Respondents failure to award 
Complainant sick pay benefits for ab-
sence due to her childbirth-related dis-
ability constitutes a violation of ORS 
659.030(1)(a), because it constitutes 
discrimination in terms, conditions or 
privileges of employment because of 
Complainants sex. 

7) The monetary damages 
awarded in the order below are appro-
priate and are as provided and con-
templated by the provisions of .ORS 
chapter 659. 

OPINION 

1. Legal Standard 
ORS 659.030 prohibits an em-

ployer's discrimination against a 
worker because of the worker's sex. 
"Because of sex" includes "because of 
pregnancy or childbirth." Only females  

become pregnant and bear children. 
Therefore, any requirement imposed 
only upon pregnant persons, although 
it may appear neutral on its face, has a 
disparate impact upon women and 
therefore is a requirement based upon 
sex. Subsequent to the events of this 
case, the Oregon Legislature mani-
fested its agreement with this conclu-
sion by enacting ORS 659.029, in 
order to clarify that ORS 659.030's 
general proscription of employment 
discrimination based upon sex in-
cludes discrimination based upon 
pregnancy or childbirth. 

The only legal issue for resolution 
in this matter is, given the "because of 
. . . sex" language of ORS 659.030, 
how strong must the causal relation-
ship between the employer's action 
and the worker's pregnancy be in order 
to violate that statute? Need the preg-
nancy be only "a factor," however mi-
nor, in the employer's action? Or, at 
the other extreme, must the pregnancy 
be "the only factor" in the employer's 
action? The "a factor" test would im-
pose a light burden of proof upon the 
entity attempting to prove unlawful dis-
crimination; the "the only factor" test 
would impose a heavy burden of proof 
upon that entity. 

Instructed by the Equal Employ-
ment Opportunity Commission's inter-
pretation of analogous federal statutes, 
I adopt a test which falls between the 
two above-cited extremes: the "a key 
role" test. Under this test, the relevant 
question in this case is: did Complain-
ants pregnancy play a "a key role" in 
Respondents actions? This test occu-
pies a range or parameter, rather than 
a slot, on the spectrum between the 
above two extremes. It requires a 
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more than minimal but less than maxi-
mal causal relationship between the 
worker's pregnancy and the em-
ployer's action. The precise strength 
required of that link cannot be pin-
pointed on a general basis, but the 
range within which that link's strength 
must fall can and is described by the "a 
key role" test. 

2. Application of The Legal Stan-
dard to This Case 

A. The Decision to Not Allow the  
Complainant to Return to Work During 
the 1974-75 School Year.  

Complainant became pregnant 
while in Respondent's employ. Com-
plainant wanted to and did work as 
long as she was physically able before 
starting her sick and maternity leaves. 
Complainant's ability in the classroom 
was not significantly diminished by her 
working up to the day prior to her 
delivery. 

Superintendent Fishback imposed 
an unwritten corollary to Respondent's 
maternity leave policy requiring a preg-
nant woman to remove herself from 
the classroom before her obvious 
pregnancy became to "unseemly," to 
quote Fishback. 	In Complainant's 
case, following this corollary would 
have meant forfeiting pay during a pe-
riod in which she was able to work. 
Fishback's disapproval of Complain-
ant's violation of this unwritten policy 
played a key role in both his evaluation 
of Complainant and his recommenda-
tion concerning her return to 1974-75 
work. This evaluation and recommen-
dation in turn caused Respondent's 
Board to decide not to allow Complain-
ant to return to work during the 
1974-75 school year. This decision in-
fringed upon Complainant's right to 

work because of her sex and therefore 
violated the general proscription of 
ORS 659.030. 

I reach the latter conclusion, as well 
as the conclusion that the failure to pay 
Complainant sick pay benefits violated 
the same statutory provision, because 
Respondent's failure to allow Com-
plainant to return to her third year work 
placed a burden upon Complainant 
because of her pregnancy, and addi-
tionally because there was no showing 
that the actions were based upon a 
bona fide occupational requirement 
reasonably necessary to the normal 
operation of Respondent's business. 
Respondent's denial to Complainant of 
sick leave with pay and its denial of 
third year post-delivery employment 
(because Superintendent considered.  
Complainant's employment in a visibly 
pregnant condition unseemly and un-
suitable) placed burdens upon Com-
plainant because of her female sex 
which were not placed upon her male 
counterparts. The Superintendent's 
disapproval of Complainant's conduct 
concerning her pregnancy based upon 
the reasons he articulated reveal the 
kind of stereotypical prejudice against 
women in employment situations 
which has been prohibited by the pro-
visions of ORS 659.030 since 1969. 

B. The Decision Not to Offer Com-
plainant a 1975-76 School Year Con-
tract and Tenure.  

The right of any employer to make 
management decisions cannot be 
usurped by this Agency in the absence 
of a clear case of unlawful discrimina-
tion. In this matter, Complainant would 
have been granted tenure if she had 
been given a contract for her next year 
(1975-76) in Respondent's employ, 

Because of the semi-permanent na-
ture of a tenured relationship, an em-
ployer has the right to carefully 
scrutinize each employee prior to en-
tering such a relationship. 

Superintendent Fishback had the 
discretion to recommend whether Re-
spondent's employees would be 
awarded contracts. Fishback is an in-
dividual who highly values what he 
perceives as respect and politeness 
among his employees. He defines atti-
tude, loyalty, and cooperation in terms 
of these characteristics. In Complain-
ant, he found an outspoken individual 
whose conflicts with some fellow em-
ployees seemed to violate his stan-
dards of politeness and respect. The 
comments of his secretary regarding 
interpersonal problems between her-
self and Complainant and between 
Complainant and others, combined 
with his own observations of Complain-
ant's demeanor, led Fishback to issue 
at least one performance evaluation 
before Complainants pregnancy with 
low ratings of Complainants coopera-
tion, loyalty, and attitude. This ap-
praisal, subjective though it may have 
been, was within his authority. 
Whether his perceptions of Complain-
ant were arbitrary or unfair is not the 
question before this forum; the issue is 
whether his discriminatory attitude 
about pregnancy played a key role in 
his perceptions and actions based 
thereon. 

The Agency has established that 
Complainant's pregnancy played a key 
role in Fishback's recommendation 
lhat Complainant not be allowed to re-
turn from her maternity leave and com-
plete her third probationary year of 
employment But did her pregnancy  

also play a key role in Fishback's sec-
ond recommendation, that Complain-
ant not be offered a contract and 
tenure for her fourth year of employ-
ment? It is evident that actual con-
cerns about an employee's attitude, 
cooperation, and loyalty do constitute 
legitimate non-discriminatory reasons 
to recommend denial of contract and 
tenure. Respondent has introduced 
substantial evidence of such concerns. 
The Agency therefore has the burden 
of rebutting this showing by establish-
ing that these reasons were pretextual 
or that pregnancy played a key role in 
them. 

Having established that pregnancy 
played a key role in the decision con-
cerning Complainant's completion of 
her 1974-75 work, the Agency may not 
merely presume the continuation of 
this unlawfulness in the decision con-
cerning denial of tenure and the 
1975-76 contract. While I can infer that 
Superintendent Fishback's response to 
Complainants pregnancy-related con-
duct may have played a role in his 
already-existing perception of Com-
plainants loyalty, cooperation, and atti-
tude problems, there is no substantial 
evidence that such response by itself 
played a key role in the latter percep-
tion, which was first documented long 
before the pregnancy issue arose. 

An employer's standards concern-
ing a tenure decision can properly be 
stricter than the standards concerning 
return from a leave of absence. In the 
absence of substantial evidence of an 
unlawful causal link between Com-
plainant's pregnancy and Respon-
dent's failure to offer her contract and 
tenure, I cannot deprive Respondent of 
its discretion to select the employees 
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to which it grants the semi-permanent 
status afforded by tenure. In the con-
text of the aforementioned legitimate 
non-pretextual reasons for dissatisfac-
tion with Complainant, the Agency's 
presumption of continuing discrimina-
tion is inadequate in itself to support a 
finding of an unlawful act in Respon-
dent's denial of a fourth year contract 
and tenure. There simply is no sub-
stantial evidence that Complainants 
pregnancy-related conduct, or its im-
pact upon Superintendent Fishback's 
concerns about her attitude, coopera-
tion, and loyalty, played a key role in 
Fishback's second recommendation to 
the Board concerning the 1975-76 
contract and tenure, and the Boards 
adoption of that recommendation. 

C. Damages. 
What did Complainant actually lose 

as a consequence of Respondents 
unlawful acts? Clearly, she lost the 
right to continue working through the 
remainder of the 1974-75 school year. 
Complainant had accrued 13 1/2 days 
of paid sick leave to which she also 
claims entitlement. Complainant had 
more than 13 1/2 days of childbirth-
related disability. The fact that Re-
spondents sick leave policy made 
pregnancy and childbirth-related dis-
abilities the only sex-linked exclusion, 
and the ample precedent of case law 
treating pregnancy- and childbirth-
related temporary disability the same 
as any other temporary disability, re-
quire that Complainant receive com-
pensation for the accrued sick time she 
used. 

D. Compliance.  

In this matter, after evaluating the 
record concerning two of Respon-
dents actions based upon 

Superintendent Fishback's recommen-
dations, I have found substantial evi-
dence that one action was unlawful 
and no substantial evidence that the 
other was unlawful. Despite the latter 
finding, Respondent should be aware 
that its continued reliance upon the 
judgment of any employee who has 
evidenced an unlawful discriminatory 
attitude could render Respondent vul-
nerable to civil rights charges in the fu-
ture and cast into doubt Respondents 
compliance with that part of the Order 
below which mandates that Respon-
dent take steps to prevent future sex 
discrimination against its employees. 
Before playing a significant role in ern-
ployment decisions, an employee who 
has unlawfully discriminated in even 
one instance should be fully instructed 
on the policy and requirements of Ore-
gon Fair Employment Practices Law, 
and his or her ability and willingness to 
adhere thereto should be carefully 
evaluated. 

ORDER 
NOW, THEREFORE, as author-

ized by ORS 659.060(3) and 
659.010(2) and in order to eliminate 
the effects of the unlawful practices 
found and to protect the rights of oth-
ers similarly situated, Respondent is 
ordered to: 

1) Deliver to the Hearings Section 
of the Portland Office of the Bureau of 
Labor and Industries, with 30 days af-
ter the date of the execution of this 
document, a certified check payable to 
the Bureau of Labor and Industries in 
trust for Julia Donaldson in the amount 
determined under the provisions of the 
formula delineated in Ultimate Finding 
of Fact No. 5 above, representing back 
pay and sick pay due, less  

compensation received from Respon-
dent on June 6, 1975, less appropriate 
legal deductions and less unemploy-
ment compensation received by the 
Complainant during the period of back 
pay accrual. 

2) Take whatever steps are nec-
essary to insure that persons in its em-
ploy shall not be prejudiced in any way 
in their opportunities to work because 
of their sex. 

In the Matter of 
SIERRA TILE MANUFACTURING, 

INC., Respondent. 

Case Number 07-79 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued June 4, 1980. 

SYNOPSIS 

Where Respondents president 
identified black Complainants race and 
color over the telephone and refused 
to hire Complainant for an unskilled la-
borer position, and the president told 
an Agency investigator that he had 
hired too many of "those blacks" al-
ready, the Commissioner found that 
Respondent employer committed an 
unlawful employment practice in viola-
tion of ORS 659.030(1)(a). The Com-
missioner awarded lost wages to 
Complainant based on what he would 
have made for a period of 18 weeks, 
after which he found other  

employment. 	ORS 659.010(2); 
659.030(1)(a); 659.060(3). 

The above-entitled matter came on 
regularly for hearing before Dale A. 
Price, designated as Presiding Officer 
in this matter by the Commissioner of 
the Bureau of Labor and Industries. 
The hearing was held on May 31, 
1979, in Room 221 of the State Office 
Building, 1400 S.W. Fifth Avenue, Port-
land, Oregon. Complainant was pre-
sent and testified. The Agency was 
represented by Michael J. Tedesco, 
Assistant Attorney General. Respon-
dent was represented by its president, 
Dick Williams, and by Richard T. Clark, 
Attorney at Law. 

Having considered the entire re-
cord in this matter, I, Mary Wendy 
Roberts, Commissioner of the Bureau 
of Labor and Industries, hereby issue 
the following Findings of Fact, Ultimate 
Finding of Fact, Conclusion of Law, 
Opinion, and Order. 

FINDINGS OF FACT — 
PROCEDURAL 

1) At all times material herein, Re-
spondent Sierra Tile Manufacturing, 
Inc., was and is a corporation employ-
ing several persons and engaged in 
the business of manufacturing roofing 
tile within the State of Oregon. As 
such, Respondent was and is an em-
ployer subject to the provisions of ORS 
659.010 to 659.110. 

2) On or about December 7, 1977, 
Complainant Eddie Manning filed a 
verified complaint with the Civil Rights 
Division of the Bureau of Labor and In-
dustries alleging that he had been and 
continued to be discriminated against 
in connection with his prospective 
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employment by Respondent because 
of his race or color. 

3) The parties to this contested 
case agreed that Sierra Tile Manufac-
turing, Inc. is the only appropriate Re-
spondent in this matter. Therefore, 
references in the Amended Specific 
Charges to Oil Filler Service Com-
pany, Inc. and Dick Williams as Re-
spondents are hereby stricken. 

FINDINGS OF FACT — THE MERITS 

1) On December 2, 1977, Re-
spondent solicited applicants for the 
position of laborer in an advertisement 
placed in The Oregonian newspaper. 

2) On or about December 2, 1977, 
Complainant, a black male, telephoned 
Respondent to answer the December 
2, 1977, advertisement. He conversed 
with Respondents President, Dick Wil-
liams, about the laborer job. 

3) Mr. Williams was in charge of 
hiring laborers for Respondent. Be-
cause Respondents turnover of labor-
ers was high, Mr. Williams had 
occasion to speak to many applicants 
during a short period of time. There-
fore, Mr. Williams has no specific recol-
lection of his telephone conversation 
with Complainant. Complainant, on 
the other hand, has a specific and de-
tailed memory of that conversation. 

4) During his telephone conversa-
tion with Complainant, Mr. Williams in-
quired about Complainants recent 
employment history and was told that 
Complainant had been unemployed for 
about three months. (Complainant 
had recently been discharged from 
military service.) Mr. Williams ex-
pressed to Complainant his belief that 
anyone who wanted to work would  

have found a job before three months 
had elapsed. 

5) Complainant did not mention 
his race or color during his conversa-
tion with Mr. Williams. Mr. Williams, 
however, made reference to having 
hired several of "y'all" in the past and 
further stated that several "y'all" didn't 
show up for work. These references 
made it clear to Complainant that Mr. 
Williams had identified him as a black 
person. Complainants voice does ex-
hibit a slight drawl which is stereotypi-
cally identified as characteristic of black 
persons. 

6) During their telephone conver-
sation, Mr. Williams asked Complain- 
ant to call back later. 	When 
Complainant did this, he was told not 
to call again. 

7) Complainant was not hired as a 
laborer by Respondent. 

8) The only qualifications for Re-
spondent's laborer work contained in 
the record are good physical condition 
(in order to do heavy lifting) and willing-
ness to work. That Complainant was 
and is physically qualified at all times 
material to perform Respondents la-
borer work is not disputed. Complain-
ant was also willing to do the laborer 
work. 

9) On or about December 6, 1977, 
Complainant called the Civil Rights Di-
vision of the Bureau of Labor and In-
dustries and spoke to Reina Smith, an 
attorney employed as a civil rights in-
vestigator by the Bureau. Complainant 
told Ms. Smith the details of his 
conversation with Mr. Williams. 

10) Ms. Smith telephoned Mr. Wil-
liams immediately. She took notes 
during her conversation with Mr. 

Williams. During that conversation, Mr. 
Williams made several references to 
"those blacks" and at least once stated 
that he had hired too many of "those 
blacks" already. 

11) Respondents advertisement 
offered pay for a 40 hour week at the 
rate of $2.50 per hour for the first two 
weeks of employment and at least $3 
per hour thereafter. 

12) At hearing, the Agency sought 
back pay damages for only 18 weeks 
after Respondent failed to hire Com-
plainant. During this period of time, 
Complainant was available for employ-
ment and received unemployment 
compensation at the rate of $55 per 
week. After 18 weeks, Complainant 
was employed. 

ULTIMATE FINDINGS OF FACT 

1) On or about December 2, 1977, 
Complainant, a black person, an-
swered Respondents newspaper ad-
vertisement for laborer work by 
telephoning Respondent and applying 
for such work. He spoke with Dick Wil-
liams, Respondents president and 
person responsible for hiring laborers 
for Respondent Mr. Williams inferred 
from his interpretation of Complainants 
telephone voice that Complainant was 
a black person. Because of his beliefs 
about black employees, Mr. Williams 
specifically intended to discriminate 
against Complainant, and did in fact 
exdude Complainant from fair consid-
eration for the position in question be-
cause of his race and color. 

2) Had Respondent hired him, 
Complainant would have earned gross 
wages of $2,120 during the 18 weeks 
of unemployment after the Respon-
dent failed to hire him. Instead, he  

received only unemployment compen-
sation during this period of time, in the 
total amount of $999. 

CONCLUSIONS OF LAW 

1) The actions, and motivations for 
those actions, of Respondents presi-
dent, Dick Williams, who was responsi-
ble for hiring Respondents employees, 
are property imputed to Respondent. 

2) Respondents exclusion of 
Complainant from fair consideration for 
employment because of Complainants 
race and color barred Complainant 
from employment because of his race 
or color, and therefore constitutes a 
violation of ORS 659.030(1)(a). 

3) The Commissioner of the Bu-
reau of Labor and Industries has the 
authority to award monetary damages 
to Complainant herein under the facts 
and circumstances of this record, and 
the sum of money awarded in the Or-
der below is an appropriate award. 

OPINION 
The only issue in this matter is why 

Dick Williams, Respondents president 
and person in charge of hiring, did not 
hire Complainant for work as laborer 
for Respondent. 

I first look to evidence on the record 
of the motive(s) Mr. Williams mani-
fested in his December 2, 1977, tele-
phone conversation with Complainant. 
Because the turnover rate for Respon-
dents laborers was high, Mr. Williams 
had occasion to speak to numerous 
applicants during a short period of 
time. Consequently, Mr. Williams does 
not specifically remember his tele-
phone conversation with Complainant. 
He therefore could offer little direct tes-
timony on the above question. In con- 
trast, 	however, 	Complainants 
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testimony revealed a specific and de-
tailed memory of his conversation with 
Mr. Williams, including the innuendoes 
which led Complainant to reasonably 
believe that he was being discrimi-
nated against because of his race and 
color. 

It must be noted that Mr. Williams 
and Complainant each has a pecuni-
ary interest in the outcome of these 
proceedings and a potential bias be-
cause of that interest. For further evi-
dence concerning the reason why Mr. 
Williams did not hire Complainant, I 
look therefore to the testimony of Re-
ina Smith, a trained professional civil 
rights investigator who has no basis for 
bias in this case. It is Ms. Smith's testi-
mony that her conversation with Mr. 
Williams included his references to 
having hired too many blacks, and re-
fated remarks, which weights the evi-
dence in favor of the Agency's 
allegation that Mr. Williams did not hire 
Complainant because of his race and 
color. This testimony corroborates 
Complainants perception that Mr. Wil-
liams specifically intended to discrimi-
nate against him because of his race 
and color. Together, the testimony of 
Complainant and Ms. Smith supply 
substantial and direct evidence of Mr. 
Williams' racially discriminatory attitude 
toward and action against 
Complainant. 

Although the Agency requested 
compensation for Complainants men-
tal distress, the record does not con-
tain evidence sufficient to demonstrate 
suffering beyond the normal frustration 
incident to the administrative process-
ing of a case of this type. 

ORDER 

NOW, THEREFORE, as author-
ized by ORS 659.060(3) and 
659.010(2) and in order to eliminate 
the effects of the unlawful practices 
found and to protect the rights of other 
persons similarly situated, Respondent 
is hereby ordered to: 

1) Deliver to the Hearings Section 
of the Portland office of the Bureau of 
Labor and Industries, within 30 days of 
the execution of this Order, a certified 
check payable to the Bureau of Labor 
and Industries in trust for Eddie Man-
ning in the gross amount of TWO 
THOUSAND ONE HUNDRED 
TWENTY DOLLARS ($2,120) (rep-
resenting back pay which Complainant 
would have earned, but for Respon-
dents unlawful act) minus any appro-
priate legal deductions and minus 
$990 (representing unemployment 
compensation Complainant received 
during the period of time for which 
back pay damages are awarded). 

2) Cease and Desist from barring 
persons from employment on the basis 
of their race and color. 

In the Matter of 
DOYLE'S SHOES, INC., 

an Oregon corporation, Respondent. 

Case Number 05-79 

Final Order of the Commissioner 

Mary Wendy Roberts 

Issued July 14, 1980. 

SYNOPSIS 

Respondent employer did not dis-
criminate against female Complainant 
on the basis of sex by paying her less 
as a store manager than was paid to 
two male store managers because, 
taken as a whole, their work involved 
differing skill, effort, and responsibility, 
under differing working conditions from 
Complainant. Respondents subse-
quent failure to promptly implement a 
negotiated pay raise was because of 
Respondents financial condition, not 
Complainants sex. ORS 659.010(6); 
659.030(1); 659.060(3). 

The contested case in the above-
entitled matter came on regularly for 
hearing before R. D. Albright, desig-
nated as Presiding Officer in this mat-
ter by the Commissioner of the Bureau 
of Labor and Industries. The hearing 
was held on March 14, 1979, in the 
City Council Chambers in North Bend, 
Oregon. Complainant was present 
and testified. The Agency was repre-
sented by Michael J. Tedesco, Assis-
tant Attorney General, and 
Respondent was represented by 
Marvin B. Waring, Attorney at Law. 
Also present was Etta Creech, Hear-
ings Clerk. The hearing was con- 

ducted under the authority and 
provisions of ORS 659.060. 

Having considered the entire re-
cord in this matter, I, Mary Wendy 
Roberts, Commissioner of the Bureau 
of Labor and Industries, hereby issue 
the following Rulings Upon Motions, 
Findings of Fact, Ultimate Findings of 
Fact, Conclusions of Law, Opinion, 
and Order. 

RULINGS UPON MOTIONS 
1) At the beginning of the hearing, 

Respondent made a motion for dis-
missal of the Specific Charges be-
cause the pleadings failed to allege 
proper notice to Respondent. This 
motion was denied because ORS 
chapter 183, governing contested case 
procedures, requires that notice be 
given, but does not state that proper 
notice must be pleaded. 

2) At the beginning of the hearing, 
Respondent made a motion for dis-
missal of the Specific Charges. This 
motion was based upon the contention 
that ORS chapter 659, under which 
these charges were brought, violates 
constitutional guarantees of equal pro-
tection in that it gives Complainant the 
option of proceeding in civil court or 
through the Bureau of Labor and In-
dustries, but does not give Respon-
dent the same option, thereby denying 
the Respondent an opportunity for a 
jury trial. The motion was denied be-
cause it is beyond this Forum's discre-
tion to determine the constitutionality of 
legislative enactments. Such authority 
is reserved for the courts. 

FINDINGS OF FACT — 
PROCEDURAL 

1) At all times material herein, Re-
spondent Doyle's Shoes, Inc., was and 



296 	 Cite as 1 BOLL 295 (1980). 	 In the Matter of DOYLE'S SHOES, INC. 	 297 

is an employer subject to the provi-
sions of ORS 659.010 to 659.110. 

2) On December 14, 1977, Com-
plainant Angeline C. Pennington filed a 
verified complaint with the Civil Right 
Division of the Bureau of Labor and In-
dustries alleging that Respondent had 
discriminated against her in connection 
with her employment because of her 
sex. 

3) Both parties to this contested 
case agreed to strike from the Specific 
Charges filed in this matter the refer-
ence to alleged violations of ORS 
652.210 to 652.230 and the prayer of 
damages for mental suffering. 

FINDINGS OF FACT — THE MERITS 

1) At all times material to this case, 
Respondent Doyle's Shoes, Inc., 
owned and operated at least one retail 
store in Oregon. During the times 
specified herein, Respondent owned 
and operated three such stores: 
"Doyle's Shoes, Inc." in Coos Bay, 
Oregon; "Rough and Ready" in North 
Bend, Oregon; and "Joe's Horse Barn" 
in Roseburg, Oregon. These stores 
sold western goods, boots, shoes and 
clothing. "Joe's Horse Barn" also sold 
tack (stable gear). 

2) Respondent's corporate structure 
was as follows: Doyle B. Harroun was 
president and sole shareholder; 
Wesley E. Hausauer (manager of 
"Rough and Ready") and Fred L. Hig-
genbotham (manager of "Doyle's 
Shoes, Inc.") were members of the 
board of directors; and Complainant 
(manager of "Joe's Horse Barn") was 
secretary of the corporation. 

3) Complainant began working for 
Respondent in 1969 as a part-time 
bookkeeper. in 1976, she became a  

sales clerk. In March 1976, when Re-
spondent purchased its third store, 
"Joe's Horse Barn," Respondent and 
Complainant agreed that Complainant 
would manage this store. 

4) Respondent paid Complainant, 
Hausauer, and Higgenbotham $700 
per month each to manage their as-
signed store. Higgenbotham and Hau-
sauer were paid an additional $200 per 
month to be buyers. 

5) Each of Respondent's three 
managers was responsible for the op-
erafion of their store. Their duties in-
cluded maximizing the efficiency of 
store operation; hiring, firing, and su-
pervising store staff; opening and clos-
ing the store; and keeping basic 
records. The annual volume of busi-
ness done in Complainant's store was 
less than the annual volume of busi-
ness done in either of the other two 
stores. 

6) In the retail trade, a buyer is an 
individual who makes major marketing 
decisions. A store's success in selling 
its merchandise is strongly influenced 
by its buyer's judgment and skill in se-
lecting future merchandise. The duties 
of Respondent's buyers included at-
tending shows where future styles 
were shown, meeting with salesper-
sons, and selecting styles, patterns 
and fabrics for merchandise to be sold 
in Respondent's stores during the next 
season. These duties involved sub-
stantial responsibility, after-hours work, 
and out-of-town travel. Periodic buying 
efforts were based upon the buyer's 
continuing knowledge of marketing 
trends. 

7) Complainant did the daily book-
keeping for her store. The other two 
managers 	did 	minor 	daily 

recordkeeping, but not bookkeeping at 
their stores. As corporate secretary, 
Complainant had check-signing 
authority which the other two manag-
ers did not have. She also kept the 
minutes of the corporate meetings, 
which the other two managers did not 
do. Complainant was not paid an addi-
tional amount for the performance of 
the above duties. 

9) Complainant had no previous 
management experience when she 
became manager of "Joe's Horse 
Barn". 

10) Although Complainant began 
her managership with Respondent as 
a novice, by the time of her termination 
Complainant had become what Re-
spondent termed "a good manager." 

11) Prior to their employment as 
Respondent's managers and buyers, 
Hausauer and Higgenbotham had ex-
perience in the retail business, both 
having been retail outlet managers or 
assistant managers and buyers or as-
sistant buyers. 

12) The difference between the 
managerial skill and experience of 
Complainant and Hausauer and Hig-
genbotham was particularly marked 
during the first 10 months of Complain-
ant's managership. 

13) At the time Respondent pur-
chased "Joe's Horse Barn", the store 
was in severe financial difficulty. It 
never became profitable, even though 
Respondent, Hausauer, and Higgen-
botham gave Complainant consider-
able assistance on a regular basis to 
help turn the store into a profitable 
operation. 

14) Respondent did not differenti-
ate between, or base, any of the store  

managers' salaries directly upon the 
profitability of their respective stores. 

15) In December 1976, or January 
1977, Complainant approached Re-
spondent and requested that, because 
of Complainant's contributions to Re-
spondent and Complainant's manage-
ment experience over the past 10 
months, Complainant be paid the 
same as Hausauer and Higgen-
botham. Mr. Harroun told Complainant 
that she could make this suggestion at 
the next meeting of the Board of Direc-
tors. He indicated to Complainant that 
he did not think that Hausauer and 
Higgenbotham would approve her re-
quest; that he would not participate in 
or influence their decision; and that he 
would accept their decision. 

16) Complainant, Harroun, Hau-
sauer and Higgenbotham had a very 
close, family-like relationship with each 
other. 

17) On January 6, 1977, Complain-
ant asked Respondent's Board of Di-
rectors for a pay raise to $900 per 
month, the salary level of Hausauer 
and Higgenbotham. The Board of Di-
rectors agreed that Complainant 
should receive the raise. Whether the 
board agreed to this pay raise because 
it felt that Complainant performed work 
equal or substantially equal to the work 
of Hausauer or Higgenbotham is not 
clear. 

18) After the board's decision, Har-
roun said that Respondent was finan-
cially unable to pay the raise at that 
time, but that Respondent would exe-
cute the board's decision as soon as 
the funds were available. 

19) Because of its poor financial 
condition, Respondent terminated the 
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employment of Hausauer and Higgen-
botham at the end of February 1977. 

20) Harroun took over the manage-
ment of Respondents North Bend and 
Coos Bay stores and all the buying du-
ties for Respondents three stores be-
tween March 1977 and August 1977. 
Complainant continued to manage 
"Joe's Horse Barn" during this time. 

21) In March 1977, Respondent 
began to pay Complainant $800 per 
month. 

22) In the spring of 1977, Respon-
dent applied for and obtained a Small 
Business Administration load. This 
loan had a provision that no corporate 
officers pay could be raised. Com-
plainant, as corporate secretary, was a 
corporate officer. 

23) In August 1977 Respondent 
notified the Small Business Administra-
tion that Complainant earned her sal-
ary as a store manager, not as a 
corporate officer. In September, the 
Small Business Administration admin-
istered the terms of Respondents loan 
to delete any reference to a salary limi-
tation for Complainant. 

24) In August 1977 Respondent 
hired a person to coordinate activities 
among all Respondents stores, buy for 
all stores, and manage one store. This 
new employee, Mr. Kolkhurst, an ex-
perienced manager who also had buy-
ing experience, was to have greater 
responsibility than any other store 
manager. Kolkhurst was hired at a sal-
ary of $1,200 per month. 

25) In September 1977 Respon-
dent began to pay Complainant $900 
per month, the sum specified in the 
January 1977 Board of Directors 
decision. 

26) Complainant terminated her 
employment with Respondent as of 
October 31, 1977. During October, af-
ter she gave notice of her resignation, 
Complainant injured herself on the job 
and was unable to work full-time. At 
Respondents request, Complainant 
did work part-time to train her replace-
ment. Complainant received a full 
month's pay for her October work. 
She also received approximately $400 
in income replacement benefits for Oc-
tober 1977 from the Workers' Com-
pensation Board for her on-the-job 
injury. 

27) By the time of the hearing, Re-
spondent had closed two of its three 
stores ("Doyle's Shoes, Inc." and 
"Joe's Horse Barn") due to its poor fi-
nancial condition. 

ULTIMATE FINDINGS OF FACT 

1) While employed by Respondent 
as manager of one of its three retail 
stores, Complainant, a female, did not 
do work equal or substantially equal to 
the work done by either Wesley Hau-
sauer or Fred Higgenbotham, both 
males and, until March 1977, 
managers-buyers of Respondents 
other two stores. Complainants work, 
taken as a whole, involved the per-
formance of duties requiring different 
skill, effort, and responsibility than the 
duties of Hausauer and Higgen-
botham, taken as a whole. Complain-
ants working conditions differed from 
those of Hausauer or Higgenbotham 
because of at least one circumstance: 
Complainants store had less annual 
sales volume than that of either Hau-
sauer's or Higgenbotharas stores. 

2) Because of the differences be-
tween the work performed by Com-
plainant and that performed by 

Hausauer and Higgenbotham, Re-
spondent did not pay Complainant the 
same total pay as it paid either Hau-
sauer or Higgenbotham. Although in 
January 1977 Respondent agreed to 
pay Complainant a salary which was 
the same as the total salary it paid 
Hausauer or Higgenbotham, Respon-
dent did not necessarily do so in recog-
nition of the alleged equality of their 
work. In March 1977, Respondent im-
plemented half of that agreement; in 
September 1977, it implemented the 
other half. Respondents delay in fully 
putting into effect the agreement was 
caused by its poor financial condition. 

3) While employed by Respondent 
as a manager of one of its retail stores, 
Complainant did not do work equal or 
substantially equal to work done by 
Kolkhurst, Respondents overall coor-
dinator and manager of one of Re-
spondents stores as of August 1977. 
Complainants work involved the per-
formance of duties requiring less and 
different skill, effort, and responsibility 
than the duties of Kolkhurst. 

4) Because of the differences be-
tween the work performed by Com-
plainant and that performed by 
Kolkhurst, Respondent did not pay 
Complainant the same total pay as it 
paid Kolkhurst. 

CONCLUSIONS OF LAW 

1) The actions, and motivations for 
those actions, of Respondents corpo-
rate Board of Directors, its sole share-
holder and president, and its employee 
store managers are properly imputed 
to Respondent. The above persons 
included Doyle Harroun, Wesley Hau-
sauer, and Fred Higgenbotham. 

2) Respondents not paying Com-
plainant the same salary before Sep-
tember 1977 as that received by each 
of its two male managers-buyers Hau-
sauer and Higgenbotham does not vio-
late ORS 659.030(1)(a), because it 
does not constitute discrimination 
against Complainant in compensation 
because of her sex. 

3) Respondents not paying Com-
plainant the same salary as that re-
ceived by Respondents male 
coordinator and manager Kolkhurst 
does not violate ORS 659.030(1)(a), 
because it does not constitute discrimi-
nation against Complainant in com-
pensation because of her sex. 

OPINION 

The Agency has failed in this case 
to prove that Complainant did work 
equal or substantially equal to that of 
Hausauer and Higgenbotham, involv-
ing the performances of duties requir-
ing equal or substantially equal skill, 
effort, and responsibility under similar 
working conditions. 

The work performed by Complain-
ant, Hausauer, and Higgenbotham can 
be divided into two components: 
managerial tasks and buying/book-
keeping duties. 

The managerial tasks performed 
by Complainant and by Hausauer and 
Higgenbotham differ in the following re-
spects. Hausauer and Higgenbotham 
had substantially more management 
experience than did Complainant. This 
gap was so marked in the first 10 
months of Complainants managership 
that I cannot seriously consider an 
equal pay claim for a period commenc-
ing before January 1977, when Com-
plainant asked for a pay raise. From 
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their greater experience can be in-
ferred the fact that Hausauer and Hig-
genbotham were also more skilled 
than was Complainant. This inference 
is confirmed by the fact that Hausauer 
and Higgenbotham spent considerable 
time offering advice to, and otherwise 
helping, Complainant with her mana-
gerial tasks on a regular basis. The 
fact that the annual sales volume of 
each store Hausauer and Higgen-
botham managed exceed that of Com-
plainants store indicates that 
Hausauer and Higgenbotham had 
greater activity to manage, and there-
fore at least somewhat different work-
ing conditions, than Complainant. 

In addition to managing their 
stores, Hausauer and Higgenbotham 
both bore the responsibility of buying 
merchandise for all of Respondent's 
stores. This buying responsibility was 
a crucial function which involved major 
marketing decisions and considerable 
skill and efforts that differed from those 
involved in Complainants job. The fact 
that Complainant did not perform this 
buying function is the most striking dif-
ference between her work and that of 
Hausauer and Higgenbotham. 

Although they did minor daily re-
cordkeeping, neither Hausauer or Hig-
genbotham performed the daily 
bookkeeping tasks which Complainant 
performed for her store. 

The buying and bookkeeping du-
ties described above and in the Find-
ings of Fact involved different and not 
comparable kinds of skills, efforts, and 
responsibilities. There is no evidence 
that the working conditions involved in 
performing these duties were similar. 

The Agency contends that evi-
dence that Respondent's Board of 

Directors, comprised of the three store 
managers and president of Respor, 
dent's corporation, agreed to pay Corn, 
plainant a salary equal to that of 
Hausauer and Higgenbotham proves 
that Respondent's board believe that:  
the work of Complainant, Hausauer, 
and Higgenbotham was equal. There 
is substantial evidence that the board: 
did make such an agreement, but 
there is not substantial evidence that 
the board based this decision upon a 
conclusion that the three managers did 
equal work. The personal relation7  
ships between members of the board 
make it particularly difficult to analyze 
the basis for this agreement. If any7  
thing, however, the evidence supports 
the inference that the board agreed to 
raise Complainant's pay because of 
the close family-like relationship of its 
members and because Complainant 
was trying hard to become a good 
manager. The minutes of the meeting 
at which the board agreed to the raise;:; 
written by Complainant, vaguely r*: 
scribe the board's action as rooted in 
agreement that a raise was "fair and 
equitable" and "based on her (Corn-
plainants) contribution to the CorPora:  
lion." A later written statement by 
Hausauer, which presents more cOML,' 
pelling evidence that the Board's milk 
vation was based upon equal pay:  
considerations, was prepared in con-l: 
templation of litigation and after Hark:;!::  
sauer had left Respondent's employ. ;,It 
was undated, offered upon an insufk:::: 
cient foundation, and offered not to 
prove the truth of what was asserted E: : 
therein, but instead to impeach a wit 
ness. While the boards agreement to,`! 
raise Complainant's salary to a IOW: 
equal to that of Hausauer and Higgett.  
botham might form the basis of a wage 
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claim, the evidence of it contained in 
the record herein cannot by itself sus-
tain this discrimination claim. 

In sum, the Agency has presented 
substantial evidence that Complainant 
is a female, that Hausauer and Hig-
genbotham are male, and that during a 
given period Complainant was paid 
less per month than either of the latter 
two people. The Agency has also 
proved that all three held the same for-
mal title in their employment for the Re-
spondent. However, the record shows 
that, taken as a whole, their work in-
volved differing skills, efforts, and re-
sponsibilities under different working 
conditions. The Agency, therefore, 
has not proved a prima fade case of a 
compensation violation under ORS 
659.030(1)(a). 

I do not need to reach the further 
question of whether the Agency has 
proved a prima fade case of equal pay 
for comparable work or work of com-
parable worth or, if so, whether either 
case would constitute a violation of 
ORS 659.030. Even if the Agency has 
proved either case and if such case is 
a violation of ORS 659.030, Respon-
dent has rebutted any prima facie 
compensation discrimination case con-
cerning Complainant with its showing 
of a legitimate, non-discriminatory rea-
son for not compensating Complainant 
at the rate of $900 per month between 
January and September 1977. Re-
spondent cited its severe financial diffi-
culties as the reason for failing to 
immediately implement its agreement 
to pay the Complainant $900 per 
month, the salary Hausauer and Hig-
genbotham earned at the time of the 
agreement The testimony of Com-
plainant, Hausauer, and Harroun  

referred to Respondents poor financial 
condition. The fact that Respondent 
laid off Hausauer and Higgenbotham 
in February 1977 and, by the time of 
hearing, had closed two of its three 
stores attests to the dire financial con-
dition of Respondent's corporation. 
The fact that in spite of its financial 
woes, Respondent implemented in 
March 1977 half of its agreement to 
pay Complainant $900 per month, at 
practically the same time it laid off the 
two managers to whom Complainant 
compares herself, and the additional 
fact that as of September 1977 Re-
spondent implemented the other half of 
its agreement with Complainant, lead 
to the inference that Respondent 
raised Complainant's salary as much 
and as fast as its financial condition 
allowed. 

In response to Respondent's 
above-cited rebuttal evidence, the 
Agency has not shown that the Re-
spondent's stated reason for paying 
Complainant less than $900 per month 
after January 1977 was a pretext or 
discriminatory in its application. In-
deed, within approximately one month 
after her request for a salary raise, 
Complainant was paid more by Re-
spondent than either Hausauer and 
Higgenbotham were paid, as by that 
time they had both been laid off by Re-
spondent because of its financial con-
dition. Shortly thereafter, Complainant 
received a $100 raise in pay. Further-
more, within one-and-one-half years of 
starting her managership as a novice, 
Complainant was earning the salary 
which the two more experienced male 
managers had earned up to six 
months earlier, when they were 
terminated. 
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Given the evidence on the record, it 
is impossible for me to affirm the Pre-
siding Officers conclusion that Re-
spondent unlawfully discriminated 
against Complainant in her compensa-
tion by paying her less than it paid 
Hausauer or Higgenbotham during 
their employment by Respondent. 

Discussion of any compensation 
claim comparing Complainant's salary 
with that of Mr. Kolkhurst, the overall 
coordinator, manager and buyer Re-
spondent hired in August 1977 is un-
necessary, as their work was clearly 
neither equal, substantially equal, nor 
comparable. 

ORDER 
NOW, THEREFORE, Respondent 

not having been found to have en-
gaged in any unlawful practice 
charged, the Specific charges and the 
Complaint filed against Respondent 
are hereby dismissed under the provi-
sions of ORS 659.060(3). 


