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NORTHWESTERN TITLE
LOANS LLC, dba Northwest
Title Loans,

Case No. 84-05

Final Order of Commissioner
Dan Gardner

Issued March 28, 2008

SYNOPSIS

The Agency alleged that Respon-
dent discharged Complainant
because she reported activity or
activities by Respondent that she
reasonably believed to be criminal
and because she initiated a civil
proceeding against Respondent
by filing a complaint with the De-
partment of Consumer and
Business Affairs (“DCBS”). The
forum dismissed the charges
based on findings that Respon-
dent’s behavior was not criminal
and Complainant did not believe
Respondent’s activity was criminal
and because Respondent did not
know or believe that Complainant
had contacted DCBS at the time
Respondent discharged Com-
plainant. ORS 659A.230, OAR
839-010-0110(2), OAR 839-010-
0140(1)(b).

The above-entitled case came
on regularly for hearing before
Alan McCullough, designated as
Administrative Law Judge (“ALJ")
by Dan Gardner, Commissioner of
the Bureau of Labor and Indus-

tries for the State of Oregon. The
hearing was held on December
11-13, 2007, at the Medford office
of the Oregon Employment De-
partment, located at 119 N.
Oakdale Ave., Medford, Oregon.

The Bureau of Labor and In-
dustries (“BOLI” or “the Agency”)
was represented by Chet Nakada,
case presenter, an employee of
the Agency. Complainant Deb-
orah McClure (“Complainant”) was
present throughout the hearing
and was not represented by coun-
sel.  Northwestern Title Loans
LLC, dba Northwest Title Loans
(“Respondent”) was represented
by Wiliam E. Gaar, attorney at
law. Steve Miller, Respondent’s
vice president of operations, was
present throughout the hearing as
the natural person designated by
Respondent to assist in the pres-
entation of its case pursuant to
OAR 839-050-0150(3)(b).

The Agency called the follow-
ing witnesses: Complainant;
Steven Lamb, Complainant’s do-
mestic companion; Leslie Laing,
Civil Rights Division senior inves-
tigator; Michael McCord, former
field examiner for the Oregon De-
partment of Consumer and
Business  Services (“DCBS”)
(telephonic); and Kristine Mas-
toris, Respondent’s former
employee (telephonic).

Respondent called as wit-
nesses: Steve Miller; Michael
Reed, Respondent’'s general

counsel; Kari Callaway, Respon-
dent's Oregon area manager
(telephonic); and Sarah Hooper
(formerly Sarah Yanez), former
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Oregon area manager for Re-
spondent (telephonic).

The forum received into evi-
dence:

a) Administrative  exhibits
X-1 through X-33 (submitted or
generated prior to and after the
hearing).

b) Agency exhibits A-1
through A-32 (submitted prior
to hearing); and A-34 (submit-
ted after hearing at the ALJ’'s
request). A-33 was offered,
but not received.

c) Respondent exhibits R-1
through R-30 (submitted prior to
hearing). R-31 was offered but
not received.

Having fully considered the en-
tire record in this matter, I, Dan
Gardner, Commissioner of the Bu-
reau of Labor and Industries,
hereby make the following Find-
ings of Fact (Procedural and on
the Merits), Ultimate Findings of
Fact, Conclusions of Law, Opin-
ion, and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On March 8, 2004, Com-
plainant filed a verified complaint
with the Agency’s Civil Rights Di-
vision alleging that Respondent
discharged her “for invoking the
workers’ compensation system
and for reporting criminal activity
to the State Auditors office (whis-
tleblowing).”

2) After investigation, the
Agency issued a Notice of Sub-
stantial Evidence Determination
on March 8, 2005, finding sub-

stantial evidence of an unlawful
employment practice “on the basis
that Complainant [was terminated
because she] invoked the Work-
ers’ Compensation system and
blew the whistle on activity that
she believed to be criminal in na-
ture.”

3) On August 1, 2007, the
Agency issued Formal Charges
alleging that Respondent discrimi-
nated against Complainant in that:

a) “Respondent terminated
Complainant because Com-
plainant  reported  criminal
activities or activities she rea-
sonably believed to be criminal
at her place of employment, * *
* constitut[ing] an unlawful em-
ployment practice in violation
of ORS 659A.230 and OAR
839-01-0110(2)"; and

b) “In addition to or in the
alternative to the [above-cited]
violation * * * Respondent
terminated Complainant be-
cause Complainant reported
Respondent’s business prac-
tices to an administrative
agency, DCBS. Respondent’s
termination of employment in
retaliation for initiating, in good
faith, a civil proceeding, consti-
tutes an unlawful employment
practice in violation of ORS
659A.230 and OAR 839-01-
0140(1)(b).”

The Agency alleged that Respon-
dent’s violations of the versions of
ORS 725.618" and OAR 441-730-

! The forum has been unable to find
any statute numbered ORS 725.618
in Oregon Revised Statutes, but in-
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0275(18) and (19) in effect as of
July 1, 2001, constituted the
criminal activities and business
practices that Complainant re-
ported. The Agency sought
damages of “[lJost wages, includ-
ing but not limited to, lost benefits
and out-of-pocket expenses, in an
amount to be proven at hearing
and estimated to be $8,000” and
$30,000 for damages for “mental,
emotional, and physical suffering.”

4) On August 2, 2007, the fo-
rum served the Formal Charges
on Respondent, accompanied by
the following: a) a Notice of Hear-
ing setting forth October 17, 2007,
in Medford, Oregon, as the time
and place of the hearing in this
matter; b) a Summary of Con-
tested Case Rights and
Procedures containing the infor-
mation required by ORS 183.413;
c) a complete copy of the
Agency’s administrative rules re-
garding the contested case
process; and d) a separate copy
of the specific administrative rule
regarding responsive pleadings.

5) On August 14, 2007, Re-
spondent served interrogatories
and a subpoena duces tecum and
for deposition on Complainant.

6) On August 20, 2007, Re-
spondent filed an answer and
request for hearing through coun-
sel William Gaar. Respondent
also filed a motion to postpone the
hearing based on the unavailabil-
ity of a key witness on the date set

fers, from the record as a whole, that
the Agency intended to refer to ORS
725.615.

for hearing. The Agency did not
object to Respondent’s motion
and, on May 18, 2007, the ALJ
granted Respondent’s motion for
postponement.

7) On August 20, 2007, the
Agency moved to quash Respon-
dent's subpoena to depose
Complainant.

8) On August 21, 2007, the
ALJ issued an interim order noting
there was a jurisdictional issue in
the case, in that the Agency’s
Formal Charges alleged that the
Agency issued a Substantial Evi-
dence Determination setting forth
its findings more than one year af-
ter Complainant filed her verified
complaint, whereas ORS
659A.830(3) provides:

“Except as provided in subsec-
tion (4) of this section, all
authority of the commissioner
to conduct investigations or
other proceedings to resolve a
complaint filed under ORS
659A.820 ceases one year af-
ter the complaint is filed unless
the commissioner has issued a
finding of substantial evidence
under ORS 659A.835 during
the one-year period.”

To resolve this issue, the ALJ or-
dered the Agency to provide a
copy of complainant's verified
complaint with a legible date
stamp showing the date of filing
and a copy of the Agency’s Sub-
stantial Evidence Determination
and any other documentation that
was issued showing the date the
Agency issued it. The Agency
subsequently provided documents
showing that the complaint was
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filed on March 8, 2004, and the
Substantial Evidence Determina-
tion issued on March 8, 2005. On
September 12, 2007, the ALJ is-
sued an interim order concluding
that the forum had jurisdiction to
hear the case.

9) On August 27, 2007, the
ALJ granted the Agency’s motion
to quash Respondent’s subpoena
to depose Complainant on the
grounds that Respondent had not
filed a motion to take Complain-
ant’s deposition nor demonstrated
that other methods of discovery
were so inadequate that Respon-
dent would be substantially
prejudiced by the denial of a mo-
tion to depose Complainant.

10) On August 28, 2007, the
ALJ issued an interim order re-
tracting his August 27 interim
order quashing Respondent’s
subpoena to depose Complainant
and gave Respondent until August
31, 2007, to respond to the
Agency’s motion. The interim or-
der was based on the ALJ's
recognition that the August 27 in-
terim order was issued before
Respondent had an opportunity to
respond.

11) On September 13, 2007,
Respondent filed a motion for a
discovery order to depose Com-
plainant, arguing that the
Agency’s “obfuscatory” responses
to Respondent’s interrogatories
demonstrated the need for a
deposition and further asserting
that denial of Respondent’s mo-
tion constituted reversible error
based on Bernard v. Board of
Dental Examiners, 2 Or App 22
(1970).

12) On September 18, 2007,
the ALJ issued an amended ruling
on the Agency’s motion to quash
Respondent’s subpoena to de-
pose Complainant. The ruling is
reprinted below in its entirety.

“On August 20, 2007, the
Agency moved to quash Re-
spondent’s subpoena to
depose Complainant Deborah
McClure. The Agency at-
tached to its motion a copy of a
‘Subpoena Duces Tecum and
For Deposition to Complainant
Deborah McClure’ command-
ing the appearance of
Complainant McClure for a
deposition on October 22,
2007, along with the produc-
tion of nine categories of
documents at the time of the
deposition. The Agency’s mo-
tion was based on OAR 839-
050-0200(3), which states:

‘Depositions are strongly
disfavored and will be al-
lowed only when the
requesting participant dem-
onstrates that other
methods of discovery are
so inadequate that the par-
ticipant will be substantially
prejudiced by the denial of
a motion to depose a par-
ticular witness.’

“On August 27, 2007, | is-
sued an Interim  Order
guashing the subpoena to de-
pose Complainant. After an
August 28, 2007, prehearing
conference, | issued a ruling
allowing Respondent to file a
response to the Agency’s mo-
tion. On August 31, 2007,
Respondent filed a response to
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the Agency’'s motion, together
with a motion for a discovery
order to depose Complainant
McClure. On September 17,
2007, 1 conducted a prehearing
conference with Mr. Nakada,
the Agency case presenter as-
signed to this case and Ms.
Lentzner, Respondent’s coun-
sel, to discuss this matter.
This ruling considers the
Agency’s motion, Respon-
dent’s response, and
Respondent’s motion for a dis-
covery order to depose
Complainant.

“Respondent contends that
it is entitled to depose Com-
plainant as a matter of law,
ciing OAR 839-050-0200(9),
ORCP 55(A), ORS 183.440(1),
and Bernard v. Board of Dental
Examiners, 2 Or App 22 (1970)
in support of its argument.
Respondent also contends that
it will be substantially preju-
diced if not allowed to depose
Complainant based on the
Agency’s  ‘obfuscatory re-
sponses’ to interrogatories.

“OAR 839-050-0200(9) pro-
vides:

‘Unless limited by the ad-
ministrative law judge, the
participants may issue sub-
poenas in support of
discovery. Counsel repre-
senting a party may issue
subpoenas in the same
manner as subpoenas are
issued in civil actions, as
set forth in the Oregon
Rules of Civil Procedure.
The administrative law
judge may issue subpoenas

in support of discovery for
any party not represented
by counsel. The Bureau of
Labor and Industries may
apply to the circuit court to
compel obedience to a sub-
poena.’

“ORCP 55(A) allows for
subpoenas to be issued
against:

‘a person and may require
the attendance of such per-
son at a particular time and
place to testify as a withess
on behalf of a particular
party therein mentioned or
may require such person to
produce books, papers,
documents, or tangible
things and permit inspec-
tion thereof at a particular
time and place.’

“ORS 183.440(1) provides
that ‘[a] party entitled to have
witnesses on behalf of the
party may have subpoenas is-
sued by an attorney of record
of the party, subscribed by the
signature of the attorney.’

“Respondent argues that
because its attorney has the
authority to issue subpoenas
for the purpose of discovery,
and depositions are a form of
discovery, then Respondent
has the unconditional right,
under BOLI's own hearing
rules, to issue a subpoena to
depose Complainant and to
depose Complainant. The fo-

rum disagrees with
Respondent’s analysis.
“Under OAR  839-050-

0200(9), counsel may issue a
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subpoena in support of discov-
ery. However, OAR 839-050-
0200(3) creates an exception
for depositions, providing that
depositions will be allowed
only when the requesting par-
ticipant ‘demonstrates that
other methods of discovery are
so inadequate that the partici-
pant will be substantially
prejudiced by the denial of a
motion to depose a particular
witness.” This rule requires a
party seeking a deposition to
file a motion for a discovery
order to depose a particular
witness and to establish that
substantial prejudice will occur
if the deposition is not allowed.

“Respondent has met the
first requirement by filing a mo-
tion for a discovery order to
depose the  Complainant.
However, Respondent has not
met the second requirement.
Respondent seeks to depose
Complainant ‘to  determine
what her testimony will be at
hearing.” Through interrogato-
res and a request for
documents, Respondent has
sought information and docu-
ments from the Agency.
However, the record at this
point shows that only two inter-
rogatories have been
propounded to Complainant,
both related exclusively to her
claim for damages. Complain-
ant’s responses are not part of
Respondent’s motion for a dis-
covery order or otherwise in
the record, so the forum has
no way of evaluating the ade-
quacy of her responses to
those interrogatories.

“As a means of discovery,
Respondent may prefer con-
ducting a deposition to writing
and serving interrogatories on
the Agency and Complainant.
However, OAR  839-050-
0200(2)(a) specifically provides
for interrogatories as a means
of discovery, and the forum
does not presume that a depo-
sition is the only adequate
means of determining what the
Complainant’s testimony will
be at hearing. Respondent
has not yet demonstrated that
interrogatories to Complainant
are such an inadequate means
of determining what Complain-
ant’'s testimony will be at
hearing that Respondent will
be substantially prejudiced by
its inability to depose Com-
plainant.

“Respondent cites Bernard
for the proposition that ‘a Hear-
ings Officer’'s failure to allow
the complaining witness to be
deposed is reversible error.’
However, Bernard can be dis-
tinguished from the present
case. In Bernard, the Board of
Dentistry sought to revoke a
dentist’s license to practice
dentistry. At issue was the
Board's refusal to allow the
dentist’'s counsel to take the
deposition of the Board’s chief
investigator who, under oath,
had accused the dentist of
fraud and misrepresentation.
The court concluded that the
dentist’'s counsel was entitled
to take the deposition of the
Board’'s chief investigator, but
limited its holding in stating
that:
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‘We hold only that the tes-
timony of the complaining
witness in a license revoca-
tion case is of such
“general relevance” under
ORS 183.440 as to entitle
the accused to a subpoena
thereunder.’

Bernard at 29. Because this is
not a license revocation pro-
ceeding, the forum is not
bound by the holding in Ber-
nard.

“The forum DENIES Re-
spondent’s motion for a
discovery order to take Com-
plainant's  deposition  and
GRANTS the Agency’s motion
to quash the subpoena issued
by Respondent’s counsel re-
quiring Complainant to submit
to a deposition.

“If Respondent decides to
serve written interrogatories on
Complainant and determines
(1) that Complainant's re-
sponses are inadequate so
that Respondent will be sub-
stantially prejudiced if not
allowed to depose Complain-
ant or (2) that Complainant is
not responding in the timeline
set out in OAR 839-050-
0200(6), Respondent may re-
new its motion for a discovery
order to depose Complainant.

“The Agency did not move
to quash the portion of Re-
spondent’s subpoena requiring
Complainant to appear and
provide nine categories of
documents and Complainant
remains bound to present
those documents as required

by subpoena. Should they
choose to do so, Complainant
and the Agency may provide
the documents sought in the
subpoena at any time previous
to October 22, 2007, the date
specified in the subpoena. If
Complainant and the Agency
choose this option, the docu-
ments should be sent directly
to the office of Respondent’s
counsel.”

“IT IS SO ORDERED”

13) On November 8, 2007,
the Agency filed a letter stating
that the parties had agreed in
principal to settlement. On No-
vember 8, the Agency case
presenter asked that the hearing
be reset to give Respondent and
the Agency an opportunity to final-
ize the settlement. Respondent
did not object and the ALJ granted
the motion, resetting the hearing
to begin at 9:30 a.m. on Decem-
ber 11, 2007. On November 13,
2007, the ALJ issued an interim
order confirming the postpone-
ment and new hearing date. In
the same order, the ALJ ruled that
persons served with subpoenas
were ordered to honor that sub-
poena at the new hearing date
and that it was the responsibility of
Respondent and the Agency to
send a copy of the ALJ’s interim
order containing this ruling to their
respective witnesses.

14) The Agency and Re-
spondent each submitted case
summaries in the time ordered by
the ALJ. Each also submitted
supplemental case summaries.
Respondent e-mailed its supple-
mental case summary to the
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Agency on December 9, 2007, but
the Agency did not receive it until
Nakada arrived at the hearing.

15) At the outset of the
hearing, Steve Miller and Michael
Reed were both present. Re-
spondent’s counsel stated that
they would both be witnesses and
asked that they both be allowed to
be present throughout the hear-
ing. The ALJ ruled that either
Miller or Reed could be present
and the other would have to leave.
Reed left the hearing room and
thereafter was only present when
he testified.

16) At hearing, the Agency
moved to amend its Formal
Charges to change the word
“much” on page six, line two, to
“must.” Respondent did not object
and the ALJ granted the motion.

17) At hearing, the Agency
moved to amend its Formal
Charges to allege that Complain-
ant filed her complaint with the
Civil Rights Division on March 8,
2004, instead of March 3, 2004.
Respondent did not object and the
ALJ granted the Agency’s motion.

18) On December 19, 2007,
the ALJ conducted a telephonic
post-hearing  conference  with
Gaar and Nakada regarding the
submission of simultaneous post-
hearing briefs. The ALJ ordered
Respondent to submit a legal brief
analyzing the application of the
applicable law in this case to the
facts and the Agency to submit a
legal brief or, at the agency’s op-
tion, a statement of agency policy
analyzing the application of the
applicable law in this case to the

facts. In addition, the ALJ ordered
the Agency to submit copies of
OAR 441-730-0275(18) and (19)
that were in effect immediately
prior to July 1, 2001, and any
amendments to those rules in ef-
fect from July 1, 2001, until March
11, 2003. The Agency submitted
the copies of OAR 441-730-
0275(18) and (19) on December
27, 2007. The Agency and Re-
spondent submitted post-hearing
briefs on January 15, 2008.

19) On March 13, 2008, the
ALJ issued a proposed order that
notified the participants they were
entitled to file exceptions to the
proposed order within ten days of
its issuance. The Agency filed
exceptions on March 24, 2008.
The Agency’s exceptions are dis-
cussed at the end of the Opinion.

FINDINGS OF FACT — THE
MERITS

Oregon Statutes and Adminis-
trative Rules Governing Title
Loans: 2001-2003

1) At all times material, Ore-
gon statutes regarding title loans
were contained in ORS chapter
725. In ORS chapter 725, the
Oregon legislature assigned regu-
latory authority over businesses
making title loans to the Depart-
ment of Consumer and Business
Services (“DCBS”). In the 1999
edition of ORS, the chapter title of
ORS chapter 725 was “Consumer
Finance” and referred to title loans
as “consumer” loans.

2) Effective March 22, 2001,
the definition of “title loans” used
by DCBS was contained in OAR
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441-730-0010(17) and read as fol-
lows:

“(17) ‘Title loan’ means a loan
primarily for personal, family or
household purposes, other
than a purchase money loan:

“(a) Made for a period of
60 days or less;

“(b) Secured by the title
to a vehicle;

“(c) With a single pay-
ment payback;

“(d) Made by a person
who is in the business of
making Short-Term Per-
sonal Loans not including
financial institutions or trust
companies as defined in
ORS 706.008; but,

“(e) Does not include a
loan made for the purchase
of a motor vehicle.”

In the same time period, OAR
441-730-0270 set out “Conditions
Applicable to Short-Term Personal
Loans,” which covered both title
and payday loans. In pertinent
part, those conditions were:

“(1) The following conditions
apply to all Short-Term Per-
sonal Loan licensees

Uk x % % %

“(b) If a consumer can
not pay off the loan on the
due date, the lender may
renew the loan no more
than three times in compli-

ance with the provisions of
subsection? of this section.

Uk x % % %

“(h) A Short-Term Per-
sonal Loan licensee may
not make a loan to a con-
sumer without forming a
good faith belief that the
consumer has the ability to
repay the loan by consider-
ing factors including but not
limited to: past experience
with the borrower, the fre-
quency with which the
consumer  routinely  re-
ceives non-borrowed funds,
the amount of those funds;
and, the source of the funds
that will be used to payback
the loan if the consumer is
not employed or receiving
regular income. A licensee
who meets the provision of
section (2) of this rule will
be deemed to be in compli-
ance with this section.

“(i) A Short-Term Personal
Loan licensee may not re-
new or extend a loan more
than three times. If the
consumer is unable to re-
pay the loan after the third
renewal or extension, the
lender may not assess fur-
ther charges, but may
institute collection efforts to
recover the balance of the
loan.

2 The rule does not contain a cross
reference after the word “subsection.”
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Example

A consumer borrows $300
for two weeks on June 5 for
a fee of $45. The due date
is June 19. On June 19,
being unable to pay-off the
loan, the consumer renews
or extends the loan for an-
other two weeks by paying
the $45 fee. The new due
date is July 3. On July 3,
the consumer is unable to
pay-off the loan and renews
or extends the loan a sec-
ond time by paying another
$45. The new due date is
July 17. On July 17 the
consumer is unable to pay-
off the loan and renews or
extends the loan for a third
time by paying another $45
with a due date of July 31.
On July 31 the consumer is
unable to pay off the bal-
ance. The lender may not
charge any additional inter-
est fees or other charges,
but may institute collection
efforts.

Uk x % % %

“(k) If a Short-Term Loan
licensee permits a borrower
to renew or extend a loan
after the due date, the ex-
tension or renewal shall be
effective on the due date of
the loan and no late charge
shall be permitted.

Uk x % % %

“(2) A licensee will be pre-
sumed to have complied with
the provisions of subsection (h)
of section 1 of this rule if the li-
censee:

‘)

“(a) Requires the con-
sumer to produce the
consumer’'s current bank
statement to evidence an
active bank account and to
enable the licensee to re-
view the number of non-
sufficient check charges
and the dates of deposits;

“(b) Requires the con-
sumer to produce the
consumer's most recent
pay stub to evidence cur-
rent employment, or
requires the consumer to
otherwise confirm the con-
sumer’s source of funds for
repayment of the loan;

“(c) Establishes the
amount of salary or earn-
ings and the date of the
month on which compensa-
tion is paid or on which the
consumer receives funds
and solicits information on
the number, amounts, and
dates of maturity on out-
standing loans;

“(d) Reviews a current
driver’s license, utility bill or
other evidence to confirm
the address of the resi-
dence of the applicant; and,

“(e) Lends no more than
25% of the consumer’s
monthly net income.

A licensee is not required to

perform the due diligence in sec-
tion (2) of this rule for every
transaction, but may rely on prior
experience, within 60 days, with
repeat customers to take advan-
tage of the presumption of
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compliance and Subsection (h) of
Section (1) of this rule.”

3) In 2001, the Oregon Legis-
lature amended ORS chapter
725° by enacting SB 171, subse-
guently codified as ORS 725.600
through 725.625, that specifically
regulated “title loans.” SB 171
became effective on July 1, 2001.
The chapter title to ORS chapter
725 was also changed to “Con-
sumer Finance; Title Loans” in the
2001 edition of Oregon Revised
Statutes. In pertinent part, ORS
725.600 through 725.625 con-
tained the following provisions:

“725.600 Definitions for ORS
725.600 to 725.625. As used
in ORS 725.500 to 725.625:

“(3) ‘Title loan’ means a
loan, other than a purchase
money loan:

“(@)(A) Secured by the title
to a motor vehicle, recreational
vehicle, boat or mobile home;

(B)Made for a period of 60
days or less;

(C)With a single payment
payback; and

(D)Made by a lender in the
business of making title
loans; or

“(b) That is secured, sub-
stantially equivalent to a title
loan as defined in paragraph
(a) of this subsection, and des-
ignated as a title loan by rule
or order of the Director of the

® See Chapter 445, Oregon Laws

2001.

Department of Consumer and
Business Services.

“725.605 good faith belief in
consumer ability to repay. A
lender may not make a title
loan to a consumer without
forming a good faith belief that
the consumer has the ability to
repay the title loan. In forming
a good faith belief, the lender
shall consider factors adopted
by the Director of the Depart-
ment of Consumer and
Business Services by rule. A
lender that meets conditions
adopted by the director by rule
shall be deemed to be in com-
pliance with this section.

Uk x % % %

“725.615 Prohibited actions.
A lender in the business of
making title loans may not:

Uk x % % %

“(6) Renew a loan that is se-
cured by one title more than
six times after the loan is first
madel[.]”

4) Effective December 26,
2001, DCBS adopted OAR 441-
730-0275 and amended other Di-
vision 441 rules in response to the
legislature’s enactment of ORS
725.600 through 725.625. In per-
tinent part, the amendments read
as follows:

“OAR 441-730-0010.
tions

Defini-

“(16) “Title Loan means a
loan as defined in 8197(3) of
Chapter 445, Oregon Laws
2001.

Uk x % % %
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“(18) “A person is ‘in the busi-
ness of making Short-Term
personal loans’ that are Title
Loans if the person meets the
requirements of 8§ 197(1) of
Chapter 445, Oregon Laws
2001.

Uk x % % %

“OAR 441-730-0275. Condi-
tions Applicable to Short-Term
Personal Loans that are Title
Loans.

Uk x % % %

“(18) In compliance with §
198 Chapter 445, Oregon
Laws 2001, prior to making a
loan, a Short-Term Personal
Loan licensee making a Title
Loan must form a good faith
belief that the applicant has the
ability to repay the Title Loan
under consideration.

“(19) A Short-Term Personal
Loan licensee making a Title
Loan will be presumed to have
complied with section 18 of this
rule if the licensee:

“(a) Requires the appli-
cant to evidence a source
of funds to repay the loan
such as pay stubs, bank
statements or similar record
or evidence of employment
or income.

“(b) Establishes the
amount of salary or earn-
ings of the applicant and
the date of the month on
which compensation is re-
ceived by the applicant or
on which the applicant re-
ceives funds].]

“(c) Solicits the applicant
for information on the num-
ber, amounts and dates of
maturity on outstanding
loans on which the appli-
cant is the a [sic] payor or
guarantor.

“(d) Lends no more than
25% of the applicant's
monthly net income to an
applicant that earns
$60,000 a year or less. This
limitation does not apply to
applicants with an income
in excess of $60,000 a
year. If a loan is based
upon anticipated receipt of
funds from other sources,
the licensee must so note in
the file and may lend no
more than 25% of the total
anticipated funds received
by the applicant during the
loan period.

“(20) If the licensee has es-
tablished a preexisting
business relationship with the
borrower in which the licensee
has entered into a loan or
loans within the previous 12
months that have been satis-
factorily repaid in full, the
licensee may rely on that pre-
existing relationship to form the
good faith belief required under
section (18) of this rule.”

In addition, OAR 441-730-0270
was amended so that its provi-
sions only applied to “Payday
Loans™ and no longer applied to
“title loans.”

4 Effective December 6, 2001, DCBS
defined “Payday loans” as “a loan of



Cite as 30 BOLI 1 (2008) 13

5) At all times material, ORS
725.910 provided that DCBS
could assess a civil penalty and
revoke the license of any licensee
who violated provisions of ORS
chapter 725, but there was no
provision in ORS chapter 725 stat-
ing that such violations were a
felony or misdemeanor.

6) Violation of ORS 725.615 is
not a crime.

7) At all times material,
DCBS’s definition of “renewal”
was “granting a consumer the
right to postpone repayment of a
Short-Term Personal loan for a
fee.”

money to a borrower primarily for per-
sonal, family or household purposes:

“(a) Collaterized by a check(s) or bank
draft(s) dated as of the date of the
loan or later in the amount of the prin-
cipal of the loan plus interest or
deferral charges assessed by the
lender;

“(b)With a single payment payback;

“(c)Made by a person who is in the
business of making payday loans in-
cluding making Short-Term Personal
Loans which are collateralized by per-
sonal checks and made with the
understanding that the lender will not
process a check for an agreed to pe-
riod of time, but not including financial
institutions defined in ORS 706.008.”

® The definition was contained in OAR
441-730-0010(13) prior to December
26, 2001, and in OAR 441-730-
0010(12) after that date.

Complainant’s Employment
with Respondent and Her Ter-
mination

8) At all times material, Re-
spondent  Northwestern  Title
Loans LLC was a domestic limited
liability company doing business
in Oregon under the assumed
business name of Northwest Title
Loans and employed one or more
persons in the State of Oregon.

9) At all times material, Re-
spondent was in the business of
making 30-day title loans and op-
erated about a dozen stores in
Oregon.  Steve Miller was in
charge of Respondent’'s Oregon
stores and employees throughout
Complainant’s employment. Miller
has worked for Respondent since
1998 and was involved in Re-
spondent’s first store openings in
Oregon.

10) Complainant was hired
by Respondent on April 20, 2000,
to work as assistant manager in
Respondent’'s  Medford  store
(“Medford”) under the supervision
of Chris Sears, Respondent’s
Medford manager. Throughout
Complainant’s employment with
Respondent, only two persons
were employed at the same time
in Medford, a branch manager
and assistant manager.

11) At all times material,
Respondent’s policy and proce-
dure for evaluating loan
applications was the following:

i If a client brings in a pay
stub, make a copy and
put it in the file. Other-
wise, don't ask for one.
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i See if the client has photo
ID and that their vehicle ti-
tle is free of all liens and
encumbrances.

i Inspect the client’s vehicle,
drive it forward and back
to make sure it runs and
that the transmission
works, and evaluate the
condition of the vehicle.

i Ask the client if they are
working, how much they
earn, about their work his-
tory, and where they live
and how long theyve
lived there.

i Ask how much money the
client wants to borrow.

i Have the client fill out a
loan application, which in-
cluded a request for the
client's income and pay-
day.

Miller was trained in this proce-
dure when Respondent hired him.
Miller trained Sears, and Sears
trained Complainant.

12) A major reason that Re-
spondent did not require pay
stubs is that a large number of its
clients are independent contrac-
tors who do not have pay stubs.

13) Respondent’s corporate
policy has always been to have a
good faith belief that consumers
can repay loans. Respondent
does not want to repossess cars,
as they may lose money when
they repossess cars.

14) In February 2001 Com-
plainant was promoted to Medford
store manager when Sears was

transferred to another store.
Complainant worked in that posi-
tion until she was fired.

15) In March 2001 Kari Cal-
laway was hired as assistant
manager in Medford and worked
under Complainant’s supervision
until July 2001, when she was
promoted to manager of Respon-
dent’s Springfield store.

16) At all times material
herein, Michael Reed was Re-
spondent’s in-house corporate
counsel. When SB 171 became
law on July 1, 2001, Reed advised
Respondent that there were two
options — Respondent could either
continue to use its existing proce-
dures to evaluate a customer’s
loan application and form a good
faith belief that customers could
repay the loans or change its pro-
cedures to benefit from the
presumption contained in the
“safe harbor” provision of SB 171.
Respondent elected to continue
its existing procedures because
Respondent believed the “safe
harbor” provision was too limiting
and “just basically forced custom-
ers to go down the road to our
competitors.”

17) On July 3, 2001, Miller
distributed a memorandum ad-
dressed to “All Stores” on the
subject of “Rule Changes as of
07/01/01.” In pertinent part, it
read:

“As of 07/02/01, no loan may
be extended more than 6
times. All loans which cur-
rently exist as of that date may
not be charged any more in-
terest. Instead we will be
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offering them the opportunity to
pay their outstanding balance
including any interest due up to
07/02/01 in three equal
monthly installments. The
computer will  be repro-
grammed to reflect these
changes on Monday, but in the
meanwhile credit memo off the
interest that has accrued from
07/02/01 to the day they come
in and then post their payment.

“On Monday, when a customer
with over 6 flips pays, the
computer will automatically
freeze interest and give them
an extension showing a pay-
ment equal to 1/3 of the total
balance due in 30 days. With
subsequent payments, if the
customer pays the total pay-
ment due, they will be given an
additional 30 days. If they do
not pay their full payment, they
will not be extended.”

18) On July 5, 2001, H.
James Krueger, Program Man-
ager of DCBS, Division of Finance
and Corporate Securities, sent out
a letter addressed to Oregon’s “Ti-
tle Lenders.” In pertinent part, it
stated:

“Re: New Title Loan Provi-
sions

SB 171

“As you were previously noti-
fied SB 171 was passed by the
Legislature and signed by the
Governor. That bill amended
Chapter 725 of the Oregon
Revised Statutes and added
provisions relating to Title
Loans. Last week representa-
tives of the Director met with

representatives of a licensee to
clarify some issues that arose
as a result of the new legisla-
tion. The purpose of this letter
is to advise all Title Lenders of
the direction we provided to
the representatives of the Ili-
censee.

“At issue is what to be done if
a consumer wants to renew a
loan after July 1, 2001, that
has already been renewed one
or more times. If a consumer
tries to renew a loan on or after
July 1 and that loan has been
renewed three times prior, the
maximum of six renewals ap-
plies and the lender may only
renew that loan three more
times. If the loan had been re-
newed twice, the lender could
permit 4 more renewals. |If it
had been renewed once, the
lender could renew the loan
five times. If the loan was due
and had never before been re-
newed, the lender could renew
the loan six times. Because
the administrative rule limiting
the loan renewals to three be-
came effective on March 23,
2001, and assuming a 30-day
loan maturity there should be
no loans that had been re-
newed more than three times
on or before July 1, 2001.

“A second issue which we dis-
cussed with the
representatives of the licensee
relates to the safe harbor pro-
vision of the rule which says a
lender will be presumed to
have made a determination
that a loan could be paid back
if the lender lends no more
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than 25% of the income the
consumer receives or expects
to receive during the period of
the loan. The period of the
loan for title loans is 30 days.
If lenders are relying on the
safe harbor, they should not
consider the possibility of the
aggregate net income to be
generated over 6 renewal peri-
ods when calculating the 25%
net income amount. The
whole intent of the rule and of
the new legislation is to pre-
vent consumers from getting
caught in a cycle of debt that
requires multiple renewals.
Net monthly income should be
the amount over a single loan
repayment cycle without re-
newals.”

“contained® in the safe harbor
provisions, there may well be
other good grounds for making
the determination of a con-
sumer’s ability to repay a loan.
Lenders should make a note of
the grounds they use so that
the examiner can see the
thinking of the lender. If the
lender has made a good faith
effort to determine the ability of
a consumer to repay a loan,
they will be in compliance with
the law.”

Reed was involved in the discus-
sions with DCBS and Respondent
received this letter.

® The previous paragraph ends at the
bottom of page one of Krueger's letter
and this paragraph begins in mid-
sentence at the beginning of the sec-
ond page of Krueger’s letter.

19)  After July 1, 2001, Miller
held meetings for Oregon’s store
managers to discuss SB 171 and
its requirements and implications.
He repeatedly explained the “safe
harbor” provision to Respondent’s
Oregon employees, telling them
that they didn't have to follow that
provision, that Respondent did not
want them to follow it -- including
the pay stub provision -- and that
employees should continue to fol-
low Respondent’s existing
procedures.

20) On July 28, 2001, Com-
plainant attended a manager’'s
meeting that was attended by all
Oregon store managers or their
assistants. At the meeting, Miller
stated that Respondent’'s com-
puter was still having problems
freezing interest after the maxi-
mum number of “flips”” and that
managers should manually adjust
the total if the computer did not
freeze interest after six renewals
by determining the interest
charged after the sixth renewal
and crediting it back. Miller also
told managers that Respondent
was continuing its existing policy
of not asking for pay stubs and the
managers did not have to have
pay stubs in the customer’s files.

21) Complainant disagreed
with Miller’s interpretation of the
law and believed it was unlawful
for Respondent not to require new
customers to produce pay stubs.
Accordingly, Complainant began
requiring new customers to pro-

" “Flips” was a word frequently used
by the witnesses to mean a loan re-
newal.
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duce pay stubs and stored them in
the customer’s file.

22) At all times material,
ORS 725.312 required DCBS to
conduct examinations of licensees
“not more than 24 months apart”
and gave DCBS the authority to
conduct examinations “at other
times as the director deems nec-
essary.” In 2001-02, DCBS
regulated about 600 licensees.
Rick Bihm and Mike McCord were
DCBS’s only field examiners. In
practice, DCBS conducted exami-
nations every 12-15 months, with
examinations being more frequent
if a licensee got a bad score.

23) When DCBS conducts
field examinations, it issues a re-
port that assigns a composite
rating of “1” to “4” to the subject
store. A "1" rating is “out-
standing,” with hardly anything
wrong. A “2” is “satisfactory” —
there may be some minor issues,
but a customer usually not af-
fected monetarily. “3” is a “fair”
rating, and “4” is a “marginal” rat-
ing. Interest overcharges “take
the score down drastically.”

24) On October 18, 2001,
Bihm conducted a routine exami-
nation of Respondent’'s Medford
store. Bihm noted two problem
areas in the examination -- origi-
nal notes in two accounts had not
been canceled and returned to
borrowers, and refund checks had
not been sent out timely to three
borrowers -- and assigned a “2”
rating.

25) On November 17, 2001,
Complainant attended another
store manager’'s meeting. At the

meeting, the subject again came
up that Respondent’s computer
was not always freezing interest
after six loan renewals. Steve
Miller asked the managers to put
the problems in writing and told
them not to worry about DCBS
exam scores.

26) Before and after SB 171
was passed, managers were al-
ways told at manager’s meetings
to not worry about DCBS exam
scores so long as “the doors re-
mained open.”

27) At a subsequent man-
ager's meeting, Miller told
Respondent’s Oregon store man-
agers that he was going to hire an
area manager and that anyone
who was interested should let him
know. Callaway was one of two
managers who expressed interest.
Complainant did not tell Miller that
she was interested in the position.
In January 2002, Callaway was
promoted to the position of area
manager, at which time she be-
came Complainant’s immediate
supervisor. As area supervisor,
Callaway visited the stores she
supervised an average of once a
month.

28) After Callaway became
area manager, she heard that
several store managers, including
Complainant, were making nega-
tive comments about her.
Callaway talked with Miller, then
Complainant, about this issue and
things improved.

29) When Callaway was
promoted, Complainant and other
store managers were disgruntled
at Callaway’s promotion. They
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would occasionally call Hooper
and complain. Complainant occa-
sionally called Hooper instead of
Callaway, bypassing the clear
chain of command, and eventually
Hooper told Complainant not to
call her.

30) At all times material,
Respondent was leasing com-
puter software from a Florida
company. At times, that company
had difficulty modifying its soft-
ware to comply with changes in
the law affecting Respondent in
the 22 different states in which
Respondent conducted business.
When SB 171 went into effect, the
company had problems adapting
Respondent’s computer system to
the six renewal limitation of SB
171. Because of this, the com-
puter projected interest past the
sixth renewal, even when no more
interest was actually charged. As
a result, Miller instructed Respon-
dent's store managers to make
manual corrections when neces-
sary. After Callaway became area
manager, she personally in-
spected and made manual
corrections of store files. At some
point after Complainant was dis-
charged, Respondent acquired a
new computer system and had no
more problems with calculating in-
terest correctly.

31) In February 2002, Com-
plainant hired Kristine Mastoris as
assistant manager. Mastoris
worked in that position until Com-
plainant’s discharge, at which time
Mastoris was promoted to branch
manager.

32) On May 13, 2002,
McCord conducted an examina-

tion of Respondent’s Gresham of-
fice. On his findings, he noted
that on one account “[a]lthough
the computer is showing 0% inter-
est on future payments from
5/3/01 forward, the receipt/ext
agreement given to the borrower
shows a continuation of interest.
Please send a corrected receipt to
the borrower (corrected during
examination) and please advise
how and when this will be cor-
rected on future receipts.” On the
same account, the sixth renewal
occurred on the 268" day after the
original loan, yet McCord did not
cite Respondent for charging in-
terest that entire period of time.

33) From July to September
2002, Respondent held a contest
among its northwest stores to see
which stores could show the
greatest increase in operating
balance® and “lowest late %" of
loans, offering a prize of leather
office furniture to each winning
store. On September 12, 2002,
Respondent announced that Med-
ford had won the prize for having
the “lowest late %" of loans
among its Northwest branches.

34) In September 2001, the
Medford store operating balance
was $93,244.32. In July 2002, the
Medford store operating balance
was $97,533.83. In September
2002, the Medford store operating
balance was $108,723.70.

35) In September 2002,
Miller observed that Medford had

8 “Operating balance” is the amount of
outstanding loans on a store’s books
at any given time.
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not increased its volume propor-
tionate to Respondent’s other
stores and was growing at a rate
about 10% lower than other stores
in Oregon. Since Medford’'s per-
centage of late payments was
also lower than expected, he
wondered if there was a correla-
tion and instructed Callaway to
conduct an internal audit of Med-
ford and to observe Medford’'s
customer procedure.

36) Callaway visited Med-
ford, conducted an internal audit,
and discovered that there were
pay stubs in almost every client
file. When Callaway told Miller
this, Miller was displeased, as it
violated Respondent’s policy and
Miller believed that requiring pay
stubs was costing Respondent
business, particularly with regard
to self-employed persons who
would not have a pay stub. Miller
told Callaway to instruct Medford
to stop requiring pay stubs, and
Callaway told Complainant to stop
requiring pay stubs.

37) After Callaway’s audit of
Medford, Miller became con-
cerned that other stores might be
requiring customers to produce
pay stubs. Miller instructed Sarah
Hooper, who had become pro-
moted to area manager of
Respondent’s northern Oregon
stores, to shop the stores that Cal-
laway supervised, and Callaway
to “shop” the stores Hooper su-
pervised, to see if any other stores
were requiring pay stubs as a
condition of getting a loan. Calla-
way and Hooper did this, with
Hooper  “shopping”  Medford.
When she was “shopped,” Com-

plainant told Hooper that income
verification, like a pay stub, was
required in order to get a loan.
Complainant was the only person
“shopped” who required a pay
stub. Hooper reported Complain-
ant’s response to Callaway and
Miller.

38) After the audit, Miller in-
structed Callaway to go to
Medford and tell Complainant that
Rod Aycox, Respondent’s owner,
had shopped her and was upset
because Complainant had asked
him to bring in a pay stub. Miller
had instructed Callaway to tell
Complainant that Aycox had
shopped her because he thought
it might make more of an impres-
sion.  Callaway did this, and
Complainant and Callaway talked
about the law and Complainant
and Mastoris’s belief that they
were required to have pay stubs in
the file. Callaway told Complain-
ant and Mastoris this was not
corporate policy and that they
were not to require prospective
customers to bring in pay stubs.
Callaway said it was Rod’s com-
pany and they had to do what he
said because it was his company.
Callaway told Complainant that it
was a violation of Respondent’s
policy to have pay stubs in a cus-
tomer’s file and to stop doing it.

39) Miller and Callaway did
not consider discharging Com-
plainant when she was “shopped”
because “she was generally an
excellent employee” and Miller’s
policy is to counsel employees be-
fore terminating them.

40) After Callaway’'s visit
and counseling, Complainant and
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Mastoris continued to ask cus-
tomers for pay stubs, but no
longer kept them in customer’s
files. At some point before Com-
plainant was discharged,
Callaway and Miller became
aware of this continuing practice.

41) Complainant believed
that Respondent was violating the
law by not requiring pay stubs
from customers and overcharging
interest after six loan renewals.
She did not believe that the viola-
tions were a crime, but did believe
that they might cause trouble for
Medford and cause her to lose her
job. From her experience, Com-
plainant knew that DCBS had
regulatory authority over Respon-
dent’s business and had met Bihm
during one of his prior exams at
Medford. Based on these beliefs
and knowledge, she telephoned
DCBS in October 2002 and spoke
with Dale Laswell, DCBS Program
Manager at that time, about her
concerns. Laswell told Complain-
ant that Respondent had to have
a pay stub in customer’s files, that
Respondent had to verify custom-
ers’ income, whether through a
pay stub or tax return or bank
statement, that Respondent could
not loan “more than 25%,” and the
interest was to freeze after the
sixth payment. Laswell also told
her that DCBS would audit Med-
ford in the near future.

42) In October or November
2002, in the course of a five day,
multi-store visit, Miller visited the
Medford store. Complainant was
off work that day, so Miller spoke
with Mastoris, inspected loan files
to see if copies of pay stubs were

still being put in files, and deter-
mined that pay stubs were no
longer being put in files.

43) On December 3, 2002,
Bihm visited Respondent’s Med-
ford office and conducted an
examination. Complainant spoke
with Bihm about her conversation
with Laswell. Bihm asked if she
would show him some accounts in
which interest had not been fro-
zen, and Complainant agreed to
do this. As part of the exam, Bihm
had Complainant fill out a ques-
tionnaire entitled “Payday Loan
Questionnaire & Request Items.”
One of the questions asked
“[m]aximum amount of loan in re-
lation to (net or/gross) income.”
Complainant wrote in “Reason-
able Amt,” the answer
Respondent’s management had
previously directed her to provide.
Complainant showed him ac-
counts in which interest had not
been freezing and Bihm began his
exam. Bihm asked Complainant
and Mastoris questions during his
exam and also called McCord and
talked with McCord to see if they
should examine another of Re-
spondent’s stores to see if there
was a companywide problem. At
the end of the exam, Bihm told
Complainant it would be obvious
to Respondent that Complainant
had called DCBS, as he would not
have known which accounts to
audit if Complainant had not
alerted him. Bihm also said he
was giving Respondent a score of
“4,” and that he was taking the
scoresheet with him to mail to Re-
spondent after they had done
another audit.
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44) Bihm noted three prob-
lems areas in the examination.
First, that Respondent had over-
charged interest to 14 borrowers
by not stopping interest after the
“6™ loan roll over.” Second, that
Respondent failed to obtain cop-
ies of two borrowers’ employment
pay stubs.’ Third, that Respon-
dent failed to honor a 30 days
interest free offer made to a bor-
rower.

45) In a page entitled “Ex-
aminer’s Statistical Report,” Bihm
noted, among other things:

“Dale, this is the branch where
the employee called to advise
that the company is not getting
checks stubs, exceeding the
25% rule, and exceeding the
maximum 6 roll over rule. The
manager offered many files
where the interest should have
been stopped, and all files
were incorrect. Because they
exceeded the maximum 6 roll
over rule, | will rate this branch
a 4 rating, just in case that we
need to start building an ex-
ample. The manager has
brought these exceptions up to
her District Manager, and was
told just do what is expected,
and they will deal with the

° Bihm's complete note read: “You
failed to obtain a copy of the borrow-
ers['] employment pay stub, which is
required to form your good faith. Go-
ing forward, all borrowers must have a
current pay stub in file. Once you
have established a business relation-
ship with the borrower, then you need
to up date the pay stub every 12
months.”

state. * * * We need to make
sure that all offices are cor-
rected in Oregon. That means
every account that is over 210
days old is review [sic] and re-
funded.”

46) During Bihm’s  visit,
Complainant followed company
procedure by calling Callaway and
telling her that Bihm was at the
store, conducting an exam. Com-
plainant told Callaway they were
getting a low score, but that the
results of the exam would be
mailed to Complainant. Respon-
dent’'s policy at the time was for
store managers to notify their area
manager that an exam had been
conducted, and the area manager
would then notify Miller. Callaway
did not notify Miller.

47) Complainant did not tell
anyone employed by Respondent,
at any time during her employ-
ment, that she had made the
report that initiated Bihm’s De-
cember 3 examination.

48) Bihm’s examination oc-
curred at a time when Respondent
would have expected an exam
and Miller was not surprised to
learn of the exam because he be-
lieved it was slightly overdue.

49) On December 24, 2002,
Michael McCord, DCBS’s other
field examiner, conducted a “spe-
cial” examination of Respondent’s
store located at 8128 SE Powell
Blvd, Portland, Oregon. The pur-
pose of McCord's examination
was to see if the 210-day rollover
problems Bihm found in the Med-
ford exam were an isolated or
statewide case. At that time,
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McCord was not aware that Com-
plainant had contacted DCBS and
asked them to audit her store. So
far as McCord knew, the exam
had nothing to do with Complain-
ant, but was being conducted for
the specific reason of determining
whether consumers were being
overcharged interest.

50) DCBS’'s most recent
previous examinations of the
Powell store had been conducted
on April 30, 2001, and July 11,
2002. On April 30, 2001, Bihm
conducted the examination and
assigned a “1” rating, noting that
the Powell store was not “comply-
ing with the safe harbor rule.” On
July 11, 2002, McCord conducted
the examination and assigned a
“2” rating, making no mention of
the “safe harbor” provision in his
examination report.

51) McCord wrote a report
of his December 24, 2002, exam
of the Powell store and assigned a
“4” rating based on his finding that
the branch had numerous ac-
counts that “charged excessive
finance charges.” Specifically, the
report noted:

“The maximum number of days
allowed to collect interest
would be 210. This represents
the initial loan of 30 days plus
a maximum of 6 renewals for
30 days each. Please refund
the amounts shown as “inter-
est variance” and reduce the
interest rate to zero.”

This was the same violation that
Bihm had found in Respondent’s
Medford office.

52) In early March 2003,
Complainant attempted to file a
worker’s compensation claim be-
cause of the carpel tunnel
syndrome she was experiencing.
Complainant asked Callaway for
the name of Respondent’s
worker’'s compensation insurance
carrier. During the conversation,
Complainant told Callaway that
Respondent was screwing its em-

ployees and cheating its
customers.
53) Callaway contacted

Miller after this conversation and
told Miller what Complainant had
said. Miller contacted Dan Gotch,
his immediate supervisor, and
discussed the situation. After talk-
ing with Gotch, Miller decided to
discharge Complainant based on
Complainant’s statements to Cal-
laway and Complainant’s
continuing violation of company
policy.*

54) On March 11, 2003,
Miller went to the Medford store

19 Miller's specific testimony was that
this was the “last straw” for him, with
Complainant “going behind my back,
asking for the paychecks, going
against company policy, then still ask-
ing for paychecks, even though they
didn't put them in the file; it was just
the last straw for me. She was nega-
tive about the company and | felt that
anybody that thought we were cheat-
ing our customers, after we had
counseled and counseled on all these
changes that were going on and eve-
rything we were trying to do with
DCBS and did it her way instead be-
cause she apparently knew more than
we did, | just didn't want this em-
ployee any more.”
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for the express purpose of dis-
charging Complainant. When
Miller arrived, Complainant was at
the store by herself. As soon as
Mastoris arrived, Miller took Com-
plainant aside and told her she
wasn’'t happy with the company,
that he wasn’t happy with her, and
that she was fired. Miller then
asked Mastoris if she could run
the store. Mastoris responded af-
firmatively, and Miller promoted
her to manager “on the spot.”

55) No one employed by
Respondent had any knowledge
that Complainant had called
DCBS until Complainant’s attor-
ney mailed a letter on June 25,
2003, to Respondent’'s Human
Resources Director stating:

“ORS 725.615(6) provides that
a licensee may not renew a
loan more than six times after
the loan is first made. [Re-
spondent’s] computer did not
freeze interest after six pay-
ments. Ms. McClure informed
a State auditor of [Respon-
dent’s] noncompliance with the
applicable law during a De-
cember 1, 2002 audit. Ms.
McClure believes that her firing
is in retaliation for blowing the
whistle to the State auditor
concerning [Respondent’s] vio-
lation of the law.”

56) At the time she was dis-
charged, Complainant earned
$30,000 per year and Respondent
paid 50 percent of her health in-
surance premium, which totaled
$1,285.96 per year.

57) Complainant liked her
job and her discharge made her

very upset. Complainant had al-
ways worked and paid her own
way, and it was the first time she
had ever been fired. She suffered
a loss of self esteem and feelings
of shame when she was fired.
She was “very, very down” for the
first week after she was dis-
charged. She had a hard time
getting to sleep and began having
nightmares that continued until
January 2005, when she enrolled
in a career college. At that time of
hearing, Complainant and Lamb
had lived together for 10 years,
and they had a joint mortgage on
the house they lived in and shared
expenses. Complainant, who had
been earning more than Lamb,
was supported by Lamb, who only
earned $12 per hour, from the
time of her discharge until June
2003. She felt humbled by having
to be supported by Lamb. Com-
plainant collected unemployment
benefits from June 3, 2003, until
February 2004, and searched for
employment during that time. She
attended a career college from
January 2005 to September 2005,
financing it with a student loan,
and returned to the workforce in
October 2005.

58) After her termination,
Complainant did not look for work
before April 24, 2003, when she
underwent surgery on both hands
for carpal tunnel syndrome. After
her surgery, Complainant was un-
able to work until June 2003.
After that, Complainant looked for
work through classified ads but
did not actually go out and look for
work. She collected unemploy-
ment benefits from June 3, 2003,
until February 2004. Her unem-
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ployment benefits covered her
house and COBRA payments.

59) In August 2003, Lamb’s
father, who had congenital heart
disease and had been living in an
assisted living facility, had a
stroke and began deteriorating.
At that time, he was also diag-
nosed with frontal lobe dementia.
About the same time, Lamb’s sis-
ter had surgery for colon cancer,
then began chemotherapy. Be-
tween August 2003 and February
2004, when Lamb’s father died,
Complainant took care of Lamb’s
father. In February 2004, Lamb’s
sister was diagnosed with terminal
cancer and chose to stay at home.
From February 2004 until August
2004, when Lamb’s sister entered
a care facility, Complainant was
the sister’s primary caregiver. Af-
ter Lamb’s sister entered the care
facility, Lamb received money
from the sale of her trailer around
September 2004. Lamb’s sister
died in October 2004. The time
caring for Lamb’s father and sister
affected Complainant’s ability to
look for work.

60) Mastoris was fired three
months after Complainant’s dis-
charge for not following company
policy and for not projecting an
image that was acceptable to Re-
spondent.

61) From 2002 to April
2004, Respondent fired three em-
ployees besides Complainant and
Mastoris — Laura Wilcox, Lynda
Gugler, and Sue Ramsdell. Wil-
cox was fired for not following
company policy and shirking work.
Gugler and Ramsdell were fired
for poor job performance.

CREDIBILITY FINDINGS

62) For the most part, Com-
plainant testified in a candid
manner, as exemplified by her
admission that she did not believe
that the loan policies that she
complained about constituted a
crime. She was not credible on
two issues. First, she testified that
she never talked or complained to
Sara Hooper about Callaway’s
promotion,  whereas  Hooper
credibly testified that Complainant
did complain to her about Calla-
way’s promotion. Second, she
testified that she looked for work
after June 3, 2003, but partially
contradicted that testimony by ac-
knowledging that she did not
leave her house to look for work
and that she was a primary care-
giver for both Lamb’s father and
sister, then just the sister, from
August 2003 until August 2004.
The forum has credited Com-
plainant’s testimony except when
it was contradicted by more credi-
ble testimony or her own
testimony.

63) Laing is an experienced
investigator who had been em-
ployed by BOLI for 18 years at the
time of hearing and worked as a
compliance specialist for BOLI's
Wage and Hour Division before
transferring to the position of sen-
ior investigator for the Civil Rights
Division in 2003. Her testimony
was straightforward and respon-
sive to the questions asked of her
on direct and cross examination.
On cross examination she readily
acknowledged not making several
specific inquiries that may have
elicited information relevant to her
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investigation. She also testified
that she did not recall investigat-
ing whether the activities that
complainant complained about
constituted a crime, that she had
not read SB 171, and that she did
not recall asking complainant why
complainant thought that Respon-
dent's behavior was criminal.
Based on her demeanor and can-
dor, the forum has credited her
testimony in its entirety.

64) Lamb had a natural bias
because of his long-term relation-
ship with Complainant, as well as
a financial interest in the outcome
of the case,"™ but he did not at-
tempt to downplay these factors in
an attempt to bolster his credibil-
ity. His testimony was thoughtful,
forthright, and internally consis-
tent, and the forum has credited
his testimony in its entirety.

65) Michael McCord'’s testi-
mony was primarily related to his
DCBS examinations, the authenti-
cation of Bihm's examination of
Medford, and DCBS’s procedures
in general. The forum has cred-
ited his testimony in its entirety.

66) Sarah Hooper's testi-
mony was forthright. She
responded without hesitation to
guestions asked of her and did not
hesitate to acknowledge her in-
ability to answer some questions
because of her lack of memory on
the particular issue. Her testi-
mony was internally consistent

and she was not impeached on
cross examination. Hooper had
been an Oregon area manager for
Respondent during Complainant’s
employment and testified that she
would have discharged Complain-
ant earlier because of her
disruptive behavior. However,
Hooper herself was discharged by
Respondent in 2006. Despite
these potential biases, the forum
found Hooper's testimony to be
objective and has credited her tes-
timony in its entirety.

67) Kristine Mastoris was
promoted to take Complainant’s
position, then fired three months
later and given no reason for her
discharge. She testified that Med-
ford had the “best store in Oregon
as far as overall business,” which
the forum finds to be an unsup-
ported exaggeration. She testified
on direct that “we were told” the
computers would be fixed and to
manually write off the excess in-
terest, but on cross examination
testified that she didn't recall be-
ing told that, but only got a memo
with this instruction after Com-
plainant was fired. Like
Complainant, she also believed
that Respondent was violating the
law by not requiring customers to
provide pay stubs. Her testimony
further demonstrated a bias to-
wards Callaway."” The forum has
only credited her testimony that
was corroborated by other credi-
ble evidence.

" He testified that he and Complain-
ant share bank accounts and that if
Complainant prevailed, they would
share the proceeds “50-50.”

12 She testified that “Kari acted very
high and mighty or cocky, kind of like
‘she’s the boss’ kind of thing. She
was nice, but cocky.”
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68) Michael Reed, Respon-
dent’s in-house counsel at times
material and an experienced at-
torney whose job experience
includes eight and one-half years
as an Oregon assistant attorney
general, testified at length about
SB 171, his interpretation of it and
the administrative rules promul-
gated by DCBS interpreting that
legislation, and his interactions
with DCBS. Despite projecting an
arrogant attitude, laughing at
times when he described DCBS’s
interpretation of the rule -- as
though no one who disagreed with
his legal opinion could be taken
seriously -- the forum has credited
his testimony except for his un-
equivocal, unsupported testimony
on direct examination that Re-
spondent loses money on 9 out of
10 repossessions.™

69) Steve Miller, Respon-
dent's manager who made the
decision to discharge Complain-
ant, was Respondent’s Vvice
president of operations at the time
of hearing. His demeanor was re-
laxed and unruffled throughout his
testimony, and he responded di-
rectly to questions asked on direct
and cross examination. His testi-
mony on key issues —
Respondent’'s policies and the
reasons for Complainant's dis-

* On direct, he testified “Nine times
out of 10 if you repossess a car,
you're losing money. It costs more to
repossess it than the car is worth.”
On cross examination, he testified “I
don't recall using the eight or nine out
of 10 in that context. | wouldn't have
any way to hone it down to that kind
of afigure.”

charge — was consistent with
other testimony that the forum has
found credible on those same is-
sues. His testimony was internally
consistent and he was not im-
peached on any significant issue
on cross examination. The forum
has credited his testimony in its
entirety.

70) Kari Callaway, Com-
plainant’s immediate supervisor at
the time of Complainant’s dis-
charge, was Respondent’s
Oregon operations manager at the
time of hearing. Her testimony
was internally consistent and also
consistent  with  Miller and
Hooper’s credible testimony. The
forum found her to be a candid
witness, as exemplified by her ac-
knowledgment that she had no
recollection of the date Complain-
ant told her that Respondent was
screwing employees and cheating
customers or when she related
these statements to Miller. The
forum has credited her testimony
in its entirety.

ULTIMATE FINDINGS OF FACT

1) At all times material, Re-
spondent was an employer that
used the personal services of one
or more employees in the state of
Oregon, reserving the right to con-
trol the means by which those
services were performed.

2) Respondent employed
Complainant in its Medford store
from April 20, 2000, until March
11, 2003.

3) Respondent’s business op-
erations in Oregon were regulated
by DCBS.
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4) In October 2002, Com-
plainant telephoned DCBS and
expressed concerns that Respon-
dent was violating the law by not
requiring pay stubs from custom-
ers and charging interest after six
loan renewals.

5) On December 3, 2002,
DCBS conducted an examination
of Respondent’'s Medford store.
DCBS subsequently issued an
exam report that was sent to Re-
spondent. The report assigned a
“Marginal” rating and noted that
Respondent had overcharged in-
terest to 14 borrowers by not
stopping interest after six renew-
als and had failed to obtain copies
of two borrowers’ pay stubs.

6) The concerns expressed by
Complainant were not criminal ac-
tivity and Complainant did not
believe Respondent's pay stub
and loan renewal policies and
practices constituted a crime.

7) On March 11, 2003, Re-
spondent discharged Complainant
because she made negative
comments about Respondent’s
company and because she con-
tinued to violate Respondent’s
policy of not requiring customers
to produce pay stubs as a condi-
tion of obtaining a loan.

8) Respondent did not learn
that Complainant had complained
to DCBS until June 2003.

CONCLUSIONS OF LAW

1) At times material, Respon-
dent was an employer subject to
the provisions of ORS 659A.230.
ORS 659A.001(4).

2) The actions, inactions,
statements, and motivations of
Steve Miller are properly imputed
to Respondent.

3) The Commissioner of the
Bureau of Labor and Industries
has jurisdiction over the persons
and subject matter herein and the
authority to eliminate the effects of
any unlawful employment practice
found. ORS 659A.800; ORS
659A.830.

4) Complainant did not report
criminal activity and did not be-
lieve she was reporting criminal
activity. For these reasons, Re-
spondent’s discharge of
Complainant did not violate the
provision of ORS 659A.230(1) that
prohibits an employer from dis-
charging an employee because
the employee reported criminal
activity.

5) Respondent was unaware,
at the time it discharged Com-
plainant, that Complainant had
initiated a civil proceeding. For
this reason, Respondent’s dis-
charge of Complainant did not
violate the provision of ORS
659A.230(1) that prohibits an em-
ployer from discharging an
employee because the employee
brought a civil proceeding.

6) Under ORS 659A.850(3),
the Commissioner of the Bureau
of Labor and Industries shall issue
an order dismissing the charge
and complaint against any re-
spondent not found to have
engaged in any unlawful practice
charged.
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OPINION
INTRODUCTION

The Agency alleged two theo-
ries of unlawful discrimination.
First, that Respondent discharged
Complainant in violation of ORS
659A.230 and OAR 839-010-
0140(2) for reporting criminal ac-
tivity. Second, that Respondent
discharged Complainant in viola-
tion of ORS 659A.230 and OAR
839-010-0140(1)(b) for bringing a
civil proceeding against Respon-
dent. The Agency alleges that
Complainant’s telephone call to
DCBS, described in Finding of
Fact 41 —The Merits, was both the
report of criminal activity and the
initiation of a civil proceeding as
defined in ORS 659A.230, and the
specific act that brought about
Complainant’s discharge.

REPORTING CRIMINAL ACTIVITY

In relevant  part, ORS
659A.230(1) provides that “[iJt is
an unlawful employment practice
for an employer to discharge * * *
an employee * * * for the reason
that the employee has in good
faith reported criminal activity by
any person * * *” This language
protects employees who either in
good faith report criminal activity
or employees who in good faith
report activity they believe to be
criminal.

The Agency has promulgated
rules interpreting ORS
659A.230(1). The rule in effect at
the time of Complainant’s dis-

charge was former OAR 839-010-
0110."* It read:

“An employee reporting crimi-
nal activity is protected by
ORS 659A.230(1) and these
rules if:

“(1) The employee reports to
any person, orally or in writing,
the criminal activity of any per-
son;

“(2) The employee has in
good faith reported activity the
employee believed to be crimi-
nal, or caused criminal charges
to be brought against any per-
son. This can be done by
either the complainant’s infor-
mation or by a complaint, as
defined in ORS 131.005(3) and

(4);

“(3) The employee cooper-
ated in good faith, whether or
not under subpoena, in an in-
vestigation conducted by a law
enforcement agency;

“(4) The employee testified
in a criminal trial, whether or
not under subpoena; or

“(5) The employer knows or
believes that the employee en-
gaged in the reporting acts
described above.”

The Agency specifically alleged a
violation of OAR 839-010-0140(2).
That rule protected employees
who in good faith reported activity
that they believed to be criminal.

4 OAR 839, Division 10, was
amended effective January 1, 2008,
and this rule became part of OAR
839-010-0100.



Cite as 30 BOLI 1 (2008) 29

The Agency’s case fails because
Complainant did not report activity
that she believed to be criminal.
There is no evidence that Com-
plainant believed that
Respondent’s activity was a
crime. Complainant testified that
she believed the interest over-
charges and Respondent’'s pay
stub policy she reported were
unlawful, but did not believe they
were a “crime.” A crime carries
with it the possibility of a prison
sentence,™ and there is no evi-
dence that Complainant believed
or told anyone else that she or
anyone else could be sent to
prison for participating in the in-

> ORS 161.515 provides:

“(2)A crime is an offense for which
a sentence of imprisonment is au-
thorized.

“(2)A crime is either a felony or a
misdemeanor.”

ORS 161.525 defines a “felony.”

“Except as provided in ORS
161.585 and 161.705, a crime is a
felony if it is so designated in any
statute of this state or if a person
convicted under a statute of this
state may be sentenced to a
maximum term of imprisonment of
more than one year.”

ORS 161.545 defines a
meanor:”

“misde-

“A crime is a misdemeanor if it is
so designated in any statute of this
state or if a person convicted
thereof may be sentenced to a
maximum term of imprisonment of
not more than one year.”

terest overcharges.®  Notably,
there was no evidence that a vio-
lation of any provision of ORS
Chapter 725 is a felony or misde-
meanor.

In its post-hearing brief, the
Agency cited In the Matter of
Cleopatra’s, Inc., 26 BOLI 125
(2005), in support of its case. In
Cleopatra’'s, the complainant
learned that the respondent had
cancelled her health insurance
without notifying her and had con-
tinued to withhold premiums from
her paycheck for three months af-
ter cancellation. The complainant
then told her manager that the
continued payroll deductions were
theft and that she expected reim-
bursement for what she believed
were purloined funds. Although
the respondent did not dispute the
complainant’'s charge and reim-
bursed her for the full amount, she
was discharged one week later.
The forum concluded that com-
plainant had a good faith belief
that respondent had engaged in
criminal activity and in fact re-
ported activity by respondent that,
if proven under the criminal law

8 Although not dispositive of the

case, the forum notes that there is no
provision in ORS Chapter 725 or any
other section of Oregon Revised Stat-
utes that specifically designates
violation of any provision of ORS
Chapter 725 as a felony or misde-
meanor. Also, McCord, a DCBS
manager and the Agency’s witness
who testified as to SB 171 and the
corresponding administrative rules
promulgated by DCBS, testified that
violation of ORS 725.615 is not a
crime.
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standard, constituted criminal ac-
tivity. I1d. at 134. Cleopatra’s
does not help the Agency be-
cause it is distinguishable from
this case in two critical ways: (1)
Complainant McClure lacked a
good faith belief that respondent
had engaged in criminal activity,
and (2) The activity she reported
to DCBS was not activity that, if
proven under the criminal law
standard, constituted criminal ac-
tivity.

INITIATING A CIVIL PROCEEDING

ORS 659A.230(1) prohibits an
employer from discharging an
employee because the employee
“has in good faith brought a civil
proceeding against an employer.”
An employee ‘“is considered to
have initiated a civil proceeding
when the employee has contacted
an administrative agency the em-
ployee believes in good faith to
have jurisdiction and the ability to
sanction the employer.” OAR
839-010-0140(1)(b). The em-
ployee is protected when the
employee initiates a civil proceed-
ing and “[tjhe employer knows or
believes that the employee has
[initiated a] civil proceedingl[.]”
See also In the Matter of Earth
Sciences Technology, 14 BOLI
115, 125 (1995), affirmed without
opinion, Earth Sciences Technol-
ogy, Vv. Bureau of Labor and
Industries, 141 Or App 439, 917
P2d 1077 (1996).

Complainant was aware that
DCBS was the regulatory agency
that regularly conducted examina-
tions of Respondent’s stores and
issued a written report containing
the examination results. She initi-

ated a civil proceeding when she
contacted Dale Laswell at DCBS
and complained about Respon-
dent's practices. As a result of
Complainant’s complaint, Laswell
directed Rick Bihm, a DCBS field
examiner, to conduct a special
examination of Respondent’s
Medford store. Bihm conducted
that investigation on December 3,
2002, and gave Respondent a
“Marginal” rating based on prob-
lems he found and described in
his examination report that mir-
rored Complainant’s complaints to
Laswell. However, Complainant
testified that she told no one of
her complaint to Laswell; there
was no evidence that DCBS told
Respondent that Complainant had
contacted DCBS; and Miller, Re-
spondent’s manager who made
the decision to discharge Com-
plainant, credibly testified that he
was not aware that Complainant
had contacted DCBS before mak-
ing that decision. Based on this
evidence, the forum concludes
that Respondent did not know or
believe that Complainant had con-
tacted DCBS when it discharged
Complainant.

Even if there was evidence
that Miller knew or believed that
Complainant had contacted
DCBS, Respondent would still
prevail. Miller testified that Com-
plainant was discharged because
of her continuing violation of Re-
spondent’s policy of not asking
customers for pay stubs, with the
“last straw” being Complainant’s
negative comments about Re-
spondent. Complainant
acknowledged this behavior and
her previous warnings for violating
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Respondent’s pay stub policy, and
there is no comparator evidence
that other non-whistleblowing em-
ployees engaged in these same
behaviors and were not dis-
charged.

Even the timing of Complain-
ant’s discharge does not aid the
Agency’s case. Complainant con-
tacted DCBS in October 2002,
DCBS conducted its inspection on
December 3, 2002, and Com-
plainant was discharged on March
11, 2003. The Oregon Court of
Appeals has held that when rely-
ing on “mere temporal proximity”
between the protected action and
the allegedly retaliatory employ-
ment decision to indirectly
establish a causal connection, the
“events must be ‘very close’ in
time.” Boynton-Burns v. Univer-
sity of Oregon, 197 Or App 373,
381, 105 P3d 893, 897-898
(2005), citing Clark County School
District v Breeden, 532 US 268,
273 (2001)."" Under the facts in
this case, the six and four month
intervals separating Complainant’s
initial DCBS contact and DCBS'’s
Medford examination from Com-
plainant's discharge are too
remote for the forum to infer cau-
sation from the timing of her
discharge.

Because Respondent did not
know or believe that Complainant
made a report to DCBS, the forum
concludes that Respondent could
not have and did not discharge

" See, e.g., In the Matter of Trees,
Inc., 28 BOLI 218, fn. 5 (2007) for ex-
amples of cases of how close in time
is considered “very close.”

Complainant based on her contact
with DCBS.

THE AGENCY’S EXCEPTIONS

A. Exception 1.

The Agency argues that Miller
and Callaway'’s testimony was not
credible for two reasons.

First, the Agency argues that
Miller’s testimony was not credible
because he testified that his policy
is to counsel employees before
terminating them and, contrary to
this testimony, he did not counsel
Kristine Mastoris prior to her ter-
mination. A review of the record
shows that there was no docu-
mentary evidence presented by
the Agency or Respondent or any
attempt to elicit any testimony to
show that Miller did or did not
counsel Mastoris prior to her ter-
mination. Consequently, the
Agency’s exception must fail be-
cause there is no evidence in the
record to support it.

Second, the Agency argues
that Miller and Callaway were not
credible based on their testimony
that Respondent’s Medford store
was not growing at the rate of
other Oregon stores. The Agency
asserted the following:

“On pages 22 and 23 of the
Proposed Order, the Forum
concluded from Miller and Cal-
laway’s testimony that
Complainant’s store was not
growing at a rate similar to
other stores. This conclusion
was unsupported by any docu-
ments to show lack of growth
in the store Complainant man-
aged or amount of growth for
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other Respondent stores in
similar markets. Complainant
supplied the only documents to
show the number of loans, av-
erage loan amount and totals
(Agency Exhibit A-31). The
unsupported theory Complain-
ant was not growing the store
enough was not mentioned un-
til the hearing. Michael Reed
responded to the Civil Rights
Division during the initial inves-
tigation and did not mention
Complainant was not growing
the store at a rate similar to
other stores (Agency Exhibits
A-9 and A-11). If this were a
credible reason for Complain-
ant’s termination then why was
it not brought forward in Re-
spondent’s answer to the
Agency’s formal charges with
the supporting documentation?
Two of Respondent’s manag-
ers testified to slow growth in
the store Complainant man-
aged but without any data to
verify this assertion. Miller and
Callaway’s testimony on this
issue was not credible.”

The Agency’s assertion that this
evidence was not presented dur-
ing the initial investigation or in
Respondent’s answer to the
Agency’s formal charges is cor-
rect. On March 8, 2004,
Complainant filed her complaint
with the Division. She alleged she
was terminated for “invoking the
worker's compensation system
and for reporting criminal activity
to the State Auditors Office (whis-
tleblowing).” Her complaint
contained no references to her job
performance. A copy of that com-
plaint was sent to Respondent,

and Reed, Respondent’s in-house
counsel, provided an initial re-
sponse to the complaint on April
2, 2004, giving the following rea-
sons for Complainant’s
termination:

“[Complainant] was terminated
primarily because she voiced
an extremely negative attitude
toward the company, coupled
with her repeated refusal to fol-
low company policy.”

On April 6, 2004, Laing requested
additional information, but did not
request any specific information
regarding the growth rate of any of
Respondent’s Oregon offices dur-
ing Complainant’s tenure as
manager. Reed responded in a
letter dated April 28, 2004, that did
not provide any additional reasons
for Complainant’s termination. On
August 1, 2007, the Agency is-
sued its Formal Charges. Like the
complaint, the Formal Charges did
not contain a specific allegation
regarding the growth rate of Re-
spondent’s Medford office while
Complainant was manager. Re-
spondent’s answer alleged that
“Respondent terminated Com-
plainant for consistently and
repeatedly failing to follow com-
pany guidelines and policies for
providing loans to Respondent’s
customers,” but did not address
the growth rate of the Medford of-
fice. Although an inference could
be drawn that this evidence was
not presented during the investi-
gation or in the answer to the
Formal Charges because Re-
spondent invented it to support its
case at hearing, the forum de-
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clines to draw that inference for
reasons discussed below.

First, Miller and Callaway’s tes-
timony did not contradict any prior
statements made by Respondent.
Rather, Respondent simply failed
to address this issue before the
hearing in its position statement
and answer and there is no evi-
dence that Miller or Callaway were
interviewed by the Division or
made any statements to the Divi-
sion concerning this issue prior to
giving testimony at the hearing.

Second, Respondent was not
asked to address this issue during
the investigation and was not re-
quired to in its answer. OAR 839-
050-0130 provides that an answer
“must include an admission or de-
nial of each factual matter alleged
in the charging document and a
statement of each relevant de-
fense to the allegations.” As
stated earlier, the store growth
rate issue was not alleged in the
Formal Charges. Therefore, Re-
spondent was not required to
admit or deny it in the answer.
The forum does not consider it to
be a “relevant defense” because it
was not a reason for Complain-
ant’s termination and, other than
as a credibility issue between
Mastoris, Miller, and Callaway due
to their conflicting testimony, was
only relevant to show the context
for the store inspection in which
Callaway initially  discovered
Complainant was requiring pay
stubs from Respondent’s prospec-
tive clients. The issue arose only
after Complainant and Callaway
testified in the Agency’s case-in-
chief about the growth rate of the

Medford office and Respondent
elicited testimony from Miller and
Callaway to rebut that testimony.

Third, the reasons Respondent
gave during the investigation for
terminating Complainant are con-
sistent with the  evidence
presented at hearing, including
Complainant’s own testimony that
she engaged in the specific be-
haviors that Miller and Callaway
testified caused Complainant to
be terminated.

Fourth, the Agency did not
present any credible evidence to
show that the Miller and Calla-
way’s testimony concerning the
growth rate was untrue. It is true
that Respondent presented no re-
cords to support Miller and
Callaway’s testimony about the
growth rates. However, it is
equally true that the Agency could
have requested Respondent’s re-
cords through pre-hearing
discovery if it intended to show
that the Medford office had a su-
perior growth rate. There is no
evidence that the Agency made
such a request.

For all these reasons, the
Agency’s exceptions are over-
ruled. The forum notes that, even
if the forum disbelieved Miller and
Callaway’s testimony about the
growth rate, the ultimate result
would still be the same because a
preponderance of the evidence
establishes that: (1) the activity
Complainant complained of was
not criminal activity and Com-
plainant did not believe it was
criminal activity; and (2) Respon-
dent did not know or believe that
Complainant made a report to
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DCBS and thereby initiated a civil
proceeding.

B. Exception 2.

In footnote 10 of the Proposed
Order, the ALJ quoted Miller’s
specific testimony concerning why
he terminated Complainant. The
Agency quotes part of the footnote
and argues that Miller's statement
that Complainant was “going be-
hind my back” referred directly to
her whistleblowing activity, in that
“[iIf Miller terminated Complainant
only for ‘violating company policy’
then he would have simply said
something about Complainant ig-
noring a directive, not following
directions or being insubordinate.”
To reach the conclusion sought by
the Agency, the forum must draw
an inference. When there is more
than one inference to be drawn
from the basic fact found; it is the
forum’s task to decide which in-
ference to draw. In the Matter of
WINCO Foods, Inc., 28 BOLI 259,
300 (2007). This involves a con-
sideration of all the evidence
relevant to the issue under scru-
tiny. The overwhelming weight of
the evidence supports the conclu-
sion drawn by the ALJ - that
Complainant’s whistleblowing ac-
tivity was not a factor in her
termination — and the only evi-
dence supporting the inference
sought by the Agency is the
Agency’s speculation regarding
the linguistic significance of the
detail in Miller's testimony. The
Agency’s exception is overruled.

C. Exception 3.

In its third exception, the
Agency argues that:

“Respondent first learned of
Complainant’s initiating a civil
proceeding after the December
3, 2002 examination by DCBS
and resulting marginal score. *
** The Forum failed to recog-
nize Respondent did not
terminate Complainant imme-
diately following the contact
with DCBS because it was not
practical during Respondent’s
busiest months of the year dur-
ing and after the holiday
season in December, January
and February.”

This exception fails because it is
based on an inaccurate factual
premise.  Respondent did not
learn that Complainant had called
DCBS until June 25, 2003, long
after Complainant had been ter-
minated.™® Without  that
knowledge, there can be no viola-
tion of the whistleblower statute.
The Agency’s exception is over-
ruled.

ORDER

NOW, THEREFORE, as Re-
spondent has been found not to
have violated ORS 659A.230,
OAR 839-010-0110(2), or OAR
839-010-0140(1)(b), the complaint
and formal charges against Re-
spondent are hereby dismissed
according to the provisions of
ORS 659A.850.

'8 See Finding of Fact 55 — The Mer-
its.
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In the Matter of
PETWORKS LLC

Case No. 44-07

Final Order of Commissioner
Dan Gardner

Issued May 29, 2008

SYNOPSIS

Claimant worked 161 hours as an
employee of Respondent between
November 21 and December 19,
2005, including eight hours of
overtime. Claimant was entitled to
be paid the minimum wage of
$7.25 per hour, plus overtime
wages at one and one-half times
the regular rate of pay and was
not paid any wages. Respondent
was ordered to pay Claimant
$1,167.25 in unpaid, due and ow-
ing wages. Respondent’s failure
to pay the wages was willful, and
Respondent was ordered to pay
$1,740.00 in penalty wages.
Based on Respondent’s failure to
pay the minimum wage or over-
time  wages to Claimant,
Respondent was ordered to pay a
civil penalty of $1,740.00. ORS
652.140(1), ORS 652.150, ORS
653.025, ORS 653.035, ORS
653.055, ORS 653.261; OAR 839-
020-0004(17), OAR 839-020-
0030, OAR 839-020-0035.

The above-entitled case came
on regularly for hearing before

Alan McCullough, designated as
Administrative Law Judge (“ALJ")
by Dan Gardner, Commissioner of
the Bureau of Labor and Indus-
tries for the State of Oregon. The
hearing was held on April 22,
2008, at the office of the Oregon
Employment Dept, located at
2075 Sheridan Ave., North Bend,
Oregon.

The Bureau of Labor and In-
dustries (“BOLI” or “the Agency”)
was represented by Patrick Plaza,
a case presenter employed by the
Agency. Wage claimant Qynne
McKibben (“Claimant”) was pre-
sent throughout the hearing and
was not represented by counsel.
Respondent did not appear at
hearing and was held in default.

The Agency called as wit-
nesses: Claimant,  Sherry
Eisenbarth, Christopher Partee,
Kriston Robertson, Nikki Puckett,
McClain Altman, Lawanda Had-
nott, Michael Slaska, and
Margaret Pargeter (telephonic),
Wage and Hour Division compli-
ance specialist.

The forum received into evi-
dence:

a) Administrative exhibits X-1
through X-9 (submitted or gener-
ated prior to hearing);

b) Agency exhibits A-1
through A-22 (submitted prior to
hearing).

Having fully considered the en-
tire record in this matter, |, Brad
Avakian, Commissioner of the Bu-
reau of Labor and Industries,
hereby make the following Find-
ings of Fact (Procedural and on
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the Merits), Ultimate Findings of
Fact, Conclusions of Law, Opin-
ion, and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On January 6, 2006,
Claimant filed a wage claim with
the Agency alleging that Respon-
dent “Pet Works, LLC” had
employed her and failed to pay
wages earned and due to her.
Specifically, Claimant alleged that
she earned $1,428.25 in gross
wages, that she was paid $20.00,
and that she had received
$450.00 as the “dollar value of
non-wage good, property or ser-
vices * * * received from employer:
(rent, tools, meals, etc.).” At the
time she filed her wage claim,
Claimant assigned to the Com-
missioner of the Bureau of Labor
and Industries, in trust for Claim-
ant, all wages due from
Respondent.

2) Claimant brought her wage
claim within the statute of limita-
tions.

3) On May 30, 2006, the
Agency issued Order of Determi-
nation No. 06-0008 based upon
the wage claim filed by Claimant.
The Order of Determination al-
leged that claimant had been
employed in Oregon by Respon-
dent from August 8, 2005, to
December 18, 2005, at the rate of
$7.25 per hour, and that "no part
of which [had] been paid except
the sum of $470.00, leaving a bal-
ance due and owing in the sum of
$958.25.” The Order also alleged
that Respondent willfully failed to
pay those wages, that more than

30 days had elapsed since the
wages became due and owing,
that a written notice was sent to
Respondent, that Claimant’s daily
rate of pay was $58.00 per day,
and that Respondent owed
Claimant $1,740.00 in penalty
wages. Finally, the Agency al-
leged that Respondent paid
Claimant less than the wages to
which she was entitled under ORS
653.010 to 653.261 and was
therefore liable to Claimant for
ORS 653.055(1)(b) civil penalties
in the amount of $1,740.00. The
Order of Determination required
that, within 20 days, Respondent
either pay these sums in trust to
the Agency, request an adminis-
trative hearing and submit an
answer to the charges, or demand
atrial in a court of law. The Order
did not refer to overtime wages.

4) On June 15, 2006, Char-
lene Cuddy filed an answer on
behalf of Petworks, LLC. Cuddy
stated that Claimant never worked
for her or Respondent and re-
guested a hearing. On July 5,
2006, the Agency sent Cuddy a
notice stating that her answer was
insufficient because it was not
filed by an attorney or authorized
representative. On July 10, 2006,
Petworks LLC sent a letter to the
Agency authorizing Cuddy to rep-
resent Respondent.

5) On February 12, 2008, the
Agency filed a “BOLI Request for
Hearing” with the forum.

6) On February 22, 2008, the
Hearings Unit issued a Notice of
Hearing to Respondent, the
Agency, and Claimant stating the
time and place of the hearing as
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April 22, 2008, at 9 a.m., at the of-
fice of the Oregon Employment
Dept, 2075 Sheridan Avenue,
Coos Bay, Oregon. Together with
the Notice of Hearing, the forum
sent a copy of the Order of De-
termination, a document entitled
“Summary of Contested Case
Rights and Procedures” contain-
ing the information required by
ORS 183.413, a document enti-
tled “Servicemembers Civil Relief
Act (SCRA) Notification, and a
copy of the forum’s contested
case hearings rules, OAR 839-
050-000 to 839-050-0440.

7) On March 19, 2008, the
ALJ issued an interim order noting
that the hearing location was 2075
Sheridan Avenue, North Bend,
Oregon.

8) On March 20, 2008, Cuddy
filed another request for contested
case hearing and answer in which
she stated that Claimant has
never been employed by Respon-
dent.

10) On April 7, 2008, the
Agency filed a motion to amend its
Order of Determination to correct
the caption spelling of Respon-
dent's name from “Pet Works,
LLC” to “Petworks, LLC” and in-
crease the amount of unpaid
wages sought from $958.25 to
$987.25. On April 17, 2008, the
ALJ issued an interim order grant-
ing the Agency’s motion.

11) At the time set for hear-
ing, Respondent did not appear
and had not previously notified the
forum that it would not appear.
Pursuant to OAR  839-050-
0330(2), the ALJ waited 30 min-

utes before commencing the
hearing. When Respondent did
not appear or contact the hearings
unit by telephone during that time,
the ALJ declared Respondent in
default at 9:30 a.m. and com-
menced the hearing.

12) At the outset of the
hearing, the ALJ explained the is-
sues involved in the hearing, the
matters to be proved, and the pro-
cedures governing the conduct of
the hearing.

14) At the end of the eviden-
tiary portion of the hearing, and
before the Agency rested its case,
the Agency moved to amend the
Order of Determination to in-
crease the amount of wages
sought by $450.00. The ALJ re-
served ruling on the Agency’s
motion until the Proposed Order.
The Agency’'s motion is DENIED
for reasons stated in the Opinion.

15) On May 9, 2008, the
ALJ issued a proposed order that
notified the participants they were
entitled to file exceptions to the
proposed order within ten days of
its issuance. No exceptions were
filed.

FINDINGS OF FACT — THE
MERITS

1) In 2005, Oregon’s minimum
wage rate was $7.25 per hour.

2) In the spring of 2005, Char-
lene Cuddy acquired an
ownership interest in Cuddly Crit-
ters, a pet store with locations in
Coos Bay and North Bend.

3) In April 2005, Cuddy hired
Claimant to work as an adminis-
trative assistant/manager in the
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Cuddly Critter stores. Claimant
did inventory and helped to organ-
ize offices in Cuddly’s North Bend
and Coos Bay stores. Claimant
left Cuddy’s employ that same
month and was paid for all her
work.

4) On August 8, 2005, Claim-
ant was rehired by Cuddy and
returned to work at Cuddly Critters
as an administrative assistant.
Claimant worked until August 19,
2005, working a total of 36 hours,
then quit after Cuddy pushed her
to the ground. Claimant was not
paid for any of her work.

5) On August 25, 2005, Re-
spondent Petworks LLC
registered as a limited liability
company with the Oregon Secre-
tary of State, Corporation Division,
designating Cuddy as its regis-
tered agent at the following
address: “276 S 2" Court., Coos
Bay, Oregon 97420.”

6) From August 25, 2005,
through December 19, 2005, Re-
spondent was a limited liability
company doing business in Coos
Bay, North Bend, and Reedsport,
Oregon that employed one or
more persons and had two mem-
bers — Charlene Cuddy and
Deanna Mason.

7) In November 2005, Cuddy
rehired Claimant. Claimant and
Cuddy did not discuss the rate
that Claimant would be paid.
Claimant’s first day of work was
November 21, a Monday. During
her first week of work, Claimant
painted signs for Respondent’s
stores on November 21, 22, 23,
and 26. On November 27, she

trained to be manager of Respon-
dent's new Reedsport store. In
all, she worked a total of 33 hours
during her first week of employ-
ment, earning $239.25 in gross
wages (33 hours x $7.25 per
hour).

8) During Claimant's employ-
ment with Respondent, Cuddy
created weekly work schedules for
Claimant and her other employ-
ees.

9) In the week beginning No-
vember 28, 2005, claimant worked
as manager of Respondent’s
newly opened Reedsport store.
Claimant worked with Chris Par-
tee, another employee of
Respondent, and worked eight
hours each day on November 28-
30 and December 2-4, for a total
of 48 hours. She earned a total of
$377.00 (40 hours x $7.25 per
hour = $290.00; 8 hours x $7.25
per hour x 1.5 = $87.00; $290.00
+ $87 = $377.00).

10) In the week beginning
December 5, 2005, Claimant con-
tinued to manage Respondent’s
Reedsport  store. Claimant
worked eight hours each day on
December 6-7 and 9-11, for a total
of 40 hours. She earned a total of
$290.00 (40 hours x $7.25 per
hour = $290.00).

11) In the week beginning
December 12, 2005, Claimant
continued to manage Respon-
dent's Reedsport store on
December 12-13 and 15, then
worked at Respondent’'s Coos
Bay store on December 17-18.
Claimant worked eight hours each
day, for a total of 40 hours. She
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earned a total of $290.00 (40
hours x $7.25 per hour =
$290.00).

12) Intotal, Claimant earned
$1,167.25 in straight time wages
(161 hours x $7.25 per hour =
$1,167.25) and $29.00 in overtime
wages (8 hours x $7.25 per hour x
.5 = $29.00) while employed by
Respondent.

13) From November 21
through December 18, 2005,
Claimant and Partee lived in a
travel trailer owned by Cuddy, at
Cuddy’'s request, when they
worked in Reedsport. Cuddy’s
trailer had no running water and
only half of it had electrical power.
During this time, Claimant also
worked at a video store in North
Bend on the days she did not
work in Reedsport. On those
days, Claimant slept on a recliner
at Cuddy’s house in North Bend.

14) Cuddy did not ask
Claimant to pay rent in exchange
for sleeping in the trailer or at
Cuddy’'s house. Cuddy and
Claimant did not have an agree-
ment that Respondent would
deduct money from Claimant’s
wages in exchange for lodging.
Claimant never signed a written
agreement authorizing Cuddy to
deduct money from her wages in
payment for lodging.

15) While Complainant and
Partee worked at the Reedsport
store, they took $20 as a “payout”
from the till to buy food because
they had no food and no money to
buy food because Respondent
had not paid them anything.

16) Claimant spent the night
of December 18, 2005, sleeping at
Cuddy’s house. At that time, Re-
spondent had not paid her
anything for her work. The next
morning, Cuddy was very upset at
Claimant and yelled at her, telling
Claimant she had to pick up her
things and Hadnott’s things that
were also stored at Cuddy’s
house. Cuddy told her to “get
out.”  Claimant asked for her
wages, telling Cuddy she would
file a complaint with the “labor
board” if Cuddy didn’'t pay her.
Cuddy hit her, threw her to the
floor, and sat on her until she was
pulled off by Partee, who was also
staying at Cuddy’s house. Claim-
ant called the police and filed a
police report.  Claimant never
worked again for Respondent.

17) Respondent did not pay
any wages to Claimant at any time
during her employment and has
not paid any wages to Claimant
since Claimant was discharged.

18) On January 20, 2006,
the Agency mailed a “NOTICE OF
WAGE CLAIM” to Respondent
that was addressed to: “Charlene
Cuddy, Pet Works, LLC, 276 S 2™
Court.,, Coos Bay, OR 97420."
The notice read:

“NOTICE OF WAGE CLAIM”

“You are hereby notified that
QYNNE MARIE MCKIBBEN
has filed a wage claim with the
Bureau of Labor and Industries
alleging:

“Unpaid statutory minimum
wages of $958.25 at the rate of
$7.25 per hour from November
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20, 2005 to December 18,
2005.

“IF THE CLAIM IS CORRECT,
you are required to IMMEDI-
ATELY make a negotiable
check or money order payable
to the claimant for the amounts
of wages claimed, less deduc-
tions required by law, and send
the payments to the Bureau of
Labor and Industries at the
above address.

“IF YOU DISPUTE THE
CLAIM, complete the enclosed
“Employer Response” form
and return it together with the
documentation which supports
your position, as well as pay-
ment of any amounts which
you concede are owed the
claimant to the BUREAU OF
LABOR AND INDUSTRIES
within ten (10) days of the date
of this Notice.

“If your response to the claim
is not received on or before
FEBRUARY 3. 2006, the Bu-
reau may initiate action to
collect these wages in addition
to penalty wages, plus costs
and attorney fees.”

19) Respondent willfully
failed to pay Claimant all earned,
due, and payable wages not later
than the end of the first business
day after Claimant's discharge,
and more than 30 days have
elapsed from the date her wages
were due.

20) Penalty wages are com-
puted for Claimant, in accordance
with ORS 652.150, by multiplying
Claimant’s hourly wage x 8 hours

x 30 days ($7.25 x 8 x 30 =
$1,740.00).

21) Civil penalties are com-
puted for Claimant, in accordance
with ORS 653.055, by multiplying
Claimant’s hourly wage x 8 hours
x 30 days ($7.25 x 8 x 30 =
$1,740.00).

22) The Agency’s witnesses
were all credible.

ULTIMATE FINDINGS OF FACT

1) Beginning on August 25,
2005, and continuing throughout
Claimant’s employment, Respon-
dent Petworks LLC did business
in Oregon and employed one or
more persons.

2) Respondent suffered or
permitted Claimant to work from
November 21, 2005, until Decem-
ber 19, 2005. Respondent
discharged Claimant on Decem-
ber 19, 2005.

3) Claimant did not work for
an agreed rate of pay and was en-
titled to be paid $7.25 per hour,
Oregon’s minimum wage in 2005,
for her work, plus overtime at the
rate of $10.88 per hour.

4) Claimant worked a total of
161 hours for Respondent, of
which eight hours were overtime
hours. Respondent paid Claimant
$10.00 for her work, leaving a to-
tal of $1,167.25 in straight time
unpaid wages and $19.00 in over-
time unpaid wages due and owing
to her.

5) Respondent willfully failed
to pay Claimant her earned, due,
and payable wages not later than
the end of the first business day
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after Claimant was discharged
and more than 30 days have
elapsed since her wages were
due. The Agency sent a written
notice of Claimant’s wage claim to
Respondent in January 2006 and
Respondent has not paid any of
Claimant’s unpaid wages. Penalty
wages, computed in accordance
with ORS  652.150, equal
$1,740.00

6) Respondent failed to pay
the minimum wage or overtime
wages earned by Claimant. Civil
penalties, computed in accor-
dance with ORS 653.055(1)(b),
equal $1,740.00.

CONCLUSIONS OF LAW

1) Beginning August 25, 2005,
Respondent Petworks LLC was
an employer subject to the provi-
sions of ORS 652.110 to 652.200,
652.310 to 652.405, and 653.010
to 653.261. Respondent em-
ployed Claimant Qynne McKibben
to work from November 21, 2005,
through December 18, 2005.

2) The Commissioner of the
Bureau of Labor and Industries
has jurisdiction over the subject
matter and the Respondent
herein. ORS 652.310 to 652.414,
ORS 653.040, ORS 653.256,
ORS 653.261.

3) Respondent violated ORS
652.140(1) by failing to pay
Claimant all wages earned and
unpaid not later than the end of
the first business day after Claim-
ant’'s discharge. Respondent
owes Claimant $1,167.25 in un-
paid, due and owing wages.

4) Respondent’s failure to pay
Claimant all wages due and owing
was willful and Respondent owes
Claimant $1,740.00 in penalty
wages. ORS 652.150.

5) Respondent is liable for a
$1,740.00 civil penalty to Claimant
based on Respondent’s failure to
pay the minimum wage or over-
time wages earned to Claimant.
ORS 653.055.

6) Under the facts and cir-
cumstances of this record, and
according to the law applicable to
this matter, the Commissioner of
the Bureau of Labor and Indus-
tries has the authority to order
Respondent to pay Claimant her
earned, unpaid, due and payable
wages, penalty wages, and a civil
penalty, plus interest on all sums
until paid. ORS 652.332.

OPINION
INTRODUCTION

Respondent defaulted when it
failed to make an appearance at
the hearing. When a respondent
defaults, the Agency must present
a prima facie case on the record
to support the allegations of its
charging document in order to
prevail. In the Matter of Okechi
Village & Health Center, 27 BOLI
156, 161 (2006). This consists of
credible evidence of the following:
1) Respondent employed Claim-
ant; 2) The pay rate upon which
Respondent and Claimant agreed,
if it exceeded the minimum wage;
3) Claimant performed work for
which she was not properly com-
pensated; and 4) The amount and
extent of work Claimant performed
for Respondent. In the Matter of
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MAM Properties, LLC, 28 BOLI
172, 188 (2007).

THE AGENCY’S AMENDMENT TO
INCREASE CLAIMANT’S WAGE
CLAIM BY $450

At the conclusion of the evi-
dentiary portion of the hearing, but
before the Agency rested its case,
the Agency moved to increase the
wages sought in the Order of De-
termination by $450.00. The
Agency based its motion on the
fact that the amount of wages
sought in the Order of Determina-
tion was understated by $450.00
because Claimant, on her wage
claim form, had subtracted
$450.00 from her wages for a
lodging and utilities deduction that
was not allowed by Oregon law.

OAR 839-050-0140 governs
amendments in BOLI contested
case hearings. In pertinent part, it
provides:

“(2)(a) Once the hearing com-
mences, issues other than
affirmative defenses not raised
in the pleadings may be raised
and evidence presented on
such issues, provided there is
express or implied consent of
the participants. Consent will
be implied when there is no
objection to the introduction of
such issues and evidence or
when the participants address
the issues. Any participant
raising new issues must move
the administrative law judge,
before the close of the eviden-
tiary portion of the hearing, to
amend its pleading to conform
to the evidence and to reflect
issues presented. The admin-

istrative law judge may ad-
dress and rule upon such
issues in the Proposed Order.”

The Agency presented evidence
on Claimant’s entitlement to an
additional $450.00 in wages, and
raised the issue and moved to
amend before the close of the
evidentiary portion of the hearing.
However, the forum must deny the
Agency’s motion because there
could be no express or implied
consent by Respondent due to
Respondent’s absence from the
hearing.*

CLAIMANT WAS EMPLOYED BY
RESPONDENT

In its Order of Determination,
the Agency alleged that Claimant
was employed by Respondent
Petworks LLC from August 8 to
December 19, 2005. In its an-
swer, Respondent raised the
defense that “claimant has
NEVER been employed with
PetWorks, LLC,” but offered no
evidence to support that claim.?
Through Claimant’s credible tes-
timony, her contemporaneous

! See In the Matter of Salem Con-
struction Company, Inc., 12 BOLI 78,
79 (1993) (The implied consent to
evidence elicited at hearing without
objection, on which a motion to
amend to conform to the evidence is
based, is absent in default cases).

% See In the Matter of MAM Proper-
ties, LLC, 28 BOLI 172, 187 (2007)
(unsworn and unsubstantiated asser-
tions contained in a respondent’s
answer may be considered, but are
overcome whenever they are contra-
dicted by other credible evidence in
the record).
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time records, and the credible tes-
timony of other Agency witnesses,
the Agency proved that Claimant
was employed by Petworks LLC
from November 21 until December
19, 2005. Claimant was not em-
ployed by Petworks LLC during
her work from August 8 to August
19, 2005, because Petworks did
not exist as a legal entity before
August 25, 2005.°

CLAIMANT WAS ENTITLED TO
BE PAID THE MINIMUM WAGE

Claimant testified that she and
Respondent did not discuss the
wage she would be paid for her
work in November and December
2005. When there is no agreed
upon rate of pay, an employer is
required to pay at least the mini-
mum wage. In the Matter of Toni
Kuchar, 23 BOLI 265, 274 (2002).
Pargeter, the Agency’s compli-
ance specialist, testified that the
minimum wage rate in 2005 was
$7.25 per hour.

CLAIMANT PERFORMED WORK
FOR WHICH SHE WAS NOT
PROPERLY COMPENSATED

Claimant’s credible testimony
and contemporaneous time re-
cords established that she worked
a total of 161 hours during the
wage claim period. She was enti-
tled to be paid at least $7.25 per
hour for every hour she worked,
but received no pay whatsoever
other than a share of the $20 in till
cash that she and Chris Partee
used to buy food for themselves
while they were staying in Re-

% See Finding of Fact #5 — The Merits.

spondent’s travel trailer while
working at Reedsport store. This
is far less than the amount she
earned.

THE AMOUNT AND EXTENT OF
WORK CLAIMANT PERFORMED
FOR RESPONDENT.

The final element of the
agency’s prima facie case re-
quires proof of the amount and
extent of work performed by
claimant. The agency’s burden of
proof can be met by producing
sufficient evidence from which a
just and reasonable inference may
be drawn. A claimant’s credible
testimony may be sufficient evi-
dence. In the Matter of llya
Simchuk, 22 BOLI 186, 196
(2001). When the forum con-
cludes that an employee was
employed and improperly com-
pensated, the burden shifts to the
employer to produce evidence of
the precise amount of work per-
formed or with evidence to
negative the reasonableness of
the inference to be drawn from the
employee's evidence. In the Mat-
ter of David Creager, 17 BOLI
102, 109 (1998). In this case,
Claimant provided a contempora-
neous record of her work hours
and credibly testified that it accu-
rately reflected the hours she
worked. This evidence was sup-
ported by the credible testimony of
the Agency’s other withesses and
established that Claimant worked
a total of 161 hours, including
eight hours of overtime. In con-
trast, Respondent provided no
records or evidence whatsoever
concerning the number of hours
worked by Claimant other than the
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unsworn, generic denial in its an-
swer that it never employed
Claimant. The forum concludes
that Claimant worked a total of
161 hours, including eight over-
time hours.

WAGES OWED TO CLAIMANT

The forum has concluded that
Claimant earned a total of
$1,167.25 in straight time unpaid
wages and $29.00 in overtime un-
paid wages while employed by
Respondent. The only “wages”
she received was a share of the
$20 in till cash that she and Chris
Partee used to buy food. How-
ever, four issues remain before
the forum can determine the
amount of unpaid wages due and
owing to Claimant.

A. In_a default case, the forum
can_award more unpaid
wages than were sought
in the Order of Determi-
nation when they are
awarded as compensa-
tion for statutory wage
violations alleged in the
charging document.

The Agency sought unpaid
wages of $987.25 in its amended
Order of Determination. The fo-
rum has found that Claimant
earned a total of $1167.25 in
straight time wages and $29.00 in
overtime wages, for a total of
$1196.25. As noted earlier, the
Agency moved to amend its Order
of Determination at hearing to in-
crease the unpaid wages sought
by $450, for a total of $1437.25,
and the forum denied the motion
because there was no express or
implied consent by Respondent.

Despite this denial, the Claimant
does not lack a remedy for any
additional wages she may be enti-
tled to in excess of $987.25,
assuming the forum finds she is
entitled to those wages. In a 2002
default case involving a single
wage claim, the forum held that
the commissioner has the author-
ity to award monetary damages,
including penalty wages, exceed-
ing those sought in the order of
determination when they are
awarded as compensation for
statutory wage violations alleged
in the charging document. In the
Matter of Westland Resources,
Inc., 23 BOLI 276, 286 (2002). In
Westland, the forum awarded
more penalty wages than were
sought in the Order of Determina-
tion based on evidence presented
at hearing. Id. The same princi-
ple applies to earned, unpaid
wages. The forum follows the
precedent established in Westland
and concludes that, despite deny-
ing the Agency’s motion to
amend, the forum may award all
unpaid wages that fall within the
scope of the statutory wage viola-
tions alleged in the charging
document.

B. Respondent is not entitled to
a_$450.00 lodging de-
duction.

On her wage claim form,
Claimant deducted $450.00. At
hearing, she testified that she de-
ducted the $450.00 from her wage
claim as a voluntary deduction for
lodging and utilities provided by
Respondent from November 21
through December 18, 2005. The
forum has found that Claimant
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and Respondent did not have an
agreement that any money would
be deducted from Claimant’s
wages to pay for lodging and utili-
ties.

ORS 653.035(1) provides:

“Employers may deduct from
the minimum wage to be paid
employees under ORS
653.025 * * * the fair market
value of lodging, meals or
other facilities or services fur-
nished by the employer for the
private benefit of the em-
ployee.”

OAR 839-020-0035(1) echoes the
statute. OAR 839-020-0025(5)
provides, in pertinent part, that
“[tIhe provisions of section (1) of
this rule apply only when the fol-
lowing conditions are continuously
met: (a) The employer has met
the conditions of ORS
652.610(3)[.]” In turn, ORS
652.610(3) sets out additional re-
guirements that must be satisfied
before an employer can “deduct *
* * any portion of an employee’s
wages” and lists five circum-
stances in which deductions are
allowed. Subsection (b) is the
only circumstance applicable to
this case. It allows deductions if
they “are authorized in writing by
the employee, are for the em-
ployee’s benefit, and are recorded
in the employer's books.” OAR
839-020-0025(3) interprets ORS
652.610(3)(b) in the following lan-
guage:

“In order for the employer to be
able to claim credit toward the
minimum wage for providing
meals, lodging or other facili-

ties or services furnished to an
employee, the deduction of
these costs must have been
authorized by the employee in
writing, the deduction must
have been for the private
benefit of the employee, and
the deduction must be re-
corded in the employer’s books
* * * jn accordance with the
provisions of ORS 652.610.”

There is no evidence that Claim-
ant made a written authorization
for Respondent to deduct ex-
penses for lodging and utilities
from her wages or that those de-
ductions were recorded in
Respondent’s books. Accord-
ingly, Respondent could not
legally deduct those expenses
from Claimant’s wages and the fo-
rum will not subtract $450.00 from
Claimant’s award of earned and
unpaid wages.

C. Claimant_is not entitled to
recoup _her overtime

wages.

The Agency proved that
Claimant worked eight overtime
hours on December 4, 2005, earn-
ing one and one-half times her
regular rate of pay, or an extra
$29.00, for her work that day. In
its Order of Determination, the
Agency sought recovery of Claim-
ant’'s unpaid wages at the
minimum wage rate of $7.25 per
hour and did not specifically cite
ORS 652.261 or OAR 839-020-
0300, the statute and rule requir-
ing overtime pay, as a basis for
the recovery of any unpaid wages.

ORS 183.415(2)(c) requires
that the notice in a contested case
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include “[a] reference to the par-
ticular sections of the statutes and
rules involved.” The Oregon
Court of Appeals has interpreted
this language to require a citation
to all administrative rules and
statutes that are substantially
relevant, as well as to the statutes
and rules allegedly violated.
Drayton v. Department of Trans-
portation, 186 Or App 1, 62 P3d
430 (2003). ORS 653.261 gives
the Commissioner the power to
adopt rules requiring overtime pay
“at a rate [no] higher than one and
one-half times the regular rate of
pay” after 40 hours of work in one
week. The Commissioner has
adopted rules requiring overtime
pay. Those rules are set out in
OAR 839-020-0030, which states
that “all work performed in excess
of forty (40) hours per week must
be paid for at the rate of not less
than one and one-half times the
regular rate of pay * * *.” There is
no mention of ORS 653.261, OAR
839-020-0030, or the word “over-
time” in the Agency's Order of
Determination in connection with
Claimant’s earned, unpaid wages.
Because the Agency’'s Order of
Determination lacks a citation to
the overtime statute and rule al-
legedly violated, the forum may
not award Claimant the $29.00 in
overtime wages that she earned.
In the Matter of Gary Lee Lucas,
26 BOLI 198, 213 (2005).

D. The $20 “till” payout.

The forum infers that Claimant
and Partee split the $20 they took
as a till payout and credits the $10
that Claimant received against the
$29 in overtime pay that the

Claimant earned but cannot re-
cover because of the Agency’'s
insufficient pleading.

E. Conclusion.

Claimant is entitled to recover
all her earned and unpaid wages
except for the eight hours of over-
time pay calculated at $7.25 per
hour x 8 hours x .5 = $29.00.
Those  wages amount  to
$1167.25.

PENALTY WAGES

An employer is liable for pen-
alty wages when it willfully fails to
pay any wages or compensation
of any employee whose employ-
ment ceases. Willfulness does
not imply or require blame, malice,
wrong, perversion, or moral delin-
guency, but only requires that that
which is done or omitted is inten-
tionally done with knowledge of
what is being done and that the
actor or omittor be a free agent.
In the Matter of Carl Odoms, 27
BOLI 232, 240-41 (2006).

In its answer, Respondent de-
nied any willful failure to pay
based on the assertion that
Claimant was never its employee.
This defense fails because the
Agency proved that Claimant was
Respondent’s employee. Claim-
ant credibly testified that Cuddy,
one of the Respondent LLC’s two
members, set Claimant’s work
schedule and was aware of the
hours that Claimant worked, but
paid Claimant nothing. This
amounts to a willful failure to pay
Claimant the wages she was
owed.
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ORS 652.150(2) provides that
“[iIf the employee or a person on
behalf of the employee sends a
written notice of nonpayment, the
penalty may not exceed 100 per-
cent of the employee’s unpaid
wages * * * unless the employer
fails to pay the full amount of the
employee’s unpaid wages * * *
within 12 days after receiving the
written notice.” On January 20,
2006, the Agency sent a “Notice
of Wage Claim” to Cuddy, Re-
spondent’s registered agent, at
her correct address, alleging that
Claimant was owed $958.25 in
unpaid wages. There is no evi-
dence that Cuddy did not receive
that Notice. By serving the Order
of Determination, the Agency also
gave written notice to Respondent
of Claimant’'s wage claim in this
proceeding. Respondent paid no
wages after receiving the Notice
of Wage Claim or being served
with the Order of Determination.
Therefore, penalty wages are not
limited to 100% of Claimant’s un-
paid wages and are calculated
pursuant to ORS 652.150(1). The
forum calculates penalty wages
for Claimant as follows: $7.25 per
hour x 8 hours x 30 days =
$1,740.00.

ORS 653.055 CIVIL PENALTIES

In its Order of Determination,
the Agency alleged that Claimant
is entitled to a civil penalty of
$1,740.00 based on Respondent’s
failure to pay Claimant “the wages
to which Claimant was entitled
under ORS 653.010 to 653.261."
ORS 653.055 provides that the fo-
rum may award civil penalties to
an employee when his or her em-

ployer pays that employee less
than the wages to which he or she
is entitled under ORS 653.010 to
653.261. “Willfulness” is not an
element. In the Matter of Captain
Hooks, LLP, 27 BOLI 21, 225
(2006). Since Claimant did not
work for an agreed rate of pay,
she was entitled to be paid the
minimum wage, including over-
time wages for any work she
performed in excess of 40 hours
in a work week. She received
only $10 for 161 total hours of
work, including eight hours of
overtime.

The statutory requirement to
pay the minimum wage is found in
ORS 653.025, and the separate
requirement to pay overtime
wages is contained in ORS
653.261 and OAR 839-020-0030,
the Agency rule interpreting ORS
653.261. As both of these stat-
utes fall within the range of
statutes set out in ORS 653.055,
Respondent’s failure to pay the
minimum wage and overtime
wages to Claimant entitles Claim-
ant to a civil penalty in addition to
the penalty wages awarded under
ORS 652.150. The civil penalty is
computed in the same manner as
ORS 652.150 penalty wages
($7.25 per hour x 8 hours x 30
days = $1,740.00).

ORDER

NOW, THEREFORE, as au-
thorized by ORS 652.332 and as
payment of the unpaid wages,
penalty wages, and civil penalties
Respondent owes as a result of its
violations of ORS 652.140(1), the
Commissioner of the Bureau of
Labor and Industries hereby or
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ders Petworks LLC to deliver to
the Fiscal Services Office of the
Bureau of Labor and Industries,
1045 State Office Building, 800
NE Oregon Street, Portland, Ore-
gon 97232-2180, the following:

(1) A certified check payable to
the Bureau of Labor and Indus-
tries in trust for Qwynne
McKibben in the amount of
FOUR THOUSAND SIX HUN-
DRED FORTY SEVEN
DOLLARS AND TWENTY
FIVE CENTS ($4,647.25), less
appropriate lawful deductions,
representing  $1,167.25 in
gross earned, unpaid, due, and
payable wages, $1,740.00 in
penalty wages, and $1,740.00
in civil penalties, plus interest
at the legal rate on the sum of
$1,167.25 from January 1,
2006, until paid, and interest at
the legal rate on the sum of
$3,480.00 from February 1,
2006, until paid.

In the Matter of

J. GUADALUPE CAMPUZANO-
CAZARES

Case No0.59-06

Final Order of Commissioner
Brad Avakian

Issued September 4, 2008

SYNOPSIS

Although credible evidence estab-
lished that Respondent employed
at least one of the two wage
claimants, the evidence was not

sufficiently reliable to support the
number of work hours claimed or
to determine the amount of wages
Respondent owed to either wage
claimant. Based on the lack of
credible evidence establishing
Respondent failed to pay the
wage claimants all wages owed,
the order of determination alleging
unpaid wages, penalty wages,
and civil penalties was dismissed.
ORS 652.140; ORS 652.150;
ORS 653.055; ORS 653.025.

The above-entitled case came
on regularly for hearing before
Linda A. Lohr, designated as Ad-
ministrative Law Judge (“ALJ") by
Brad Avakian, Commissioner of
the Bureau of Labor and Indus-
tries for the State of Oregon. The
hearing was held on April 28,
2008, in the Bureau of Labor and
Industries Conference Room, lo-
cated at 3865 Wolverine NE, Bldg.
E-1, Salem, Oregon.

Jeffrey Burgess, an Agency
employee, represented the Bu-
reau of Labor and Industries
(“BOLI” or “Agency”). Agustin A.
Garcia (“Claimant Garcia”) was
present throughout the hearing
and was not represented by coun-
sel. Francisco A. Campos
(“Claimant Campos”) was not pre-
sent at the hearing. J. Guadalupe
Campuzano-Cazares aka “Lupe”
Campuzano-Cazares (“Respon-
dent”) failed to appear for hearing
in person or through counsel.

The Agency called as wit-
nesses: Dianne Hays-Hatch,
Claimant Garcia’'s former em-
ployer; Amparo Arriaga, Claimant
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Garcia’s spouse; Claimant Garcia;
Katy Bayless, BOLI Wage and
Hour Division Compliance Spe-
cialist; and Philip Rheiner, U. S.
Bureau of Land Management Law
Enforcement Ranger.

The forum received as evi-

dence:

a) Administrative exhibits X-1
through X-7;

b) Agency exhibits A-1
through A-19 (filed with the
Agency’s case summary).

Having fully considered the en-
tire record in this matter, I, Brad
Avakian, Commissioner of the Bu-
reau of Labor and Industries,
hereby make the following Find-
ings of Fact (Procedural and on
the Merits), Ultimate Findings of
Fact, Conclusions of Law, Opin-
ion, and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On August 16, 2005,
Claimant Garcia filed a wage
claim with the Agency alleging
Respondent had employed him
from September 5, 2004, through
January 9, 2005, and failed to pay
his wages for the hours he worked
during that period. Garcia alleged
he earned $6,000 and that Re-
spondent paid him $990 during
the wage claim period.

2) When he filed his wage
claim, Claimant Garcia assigned
to the Commissioner of the Bu-
reau of Labor and Industries, in
trust for Claimant Garcia, all
wages due from Respondent.

3) On August 16, 2005, a
wage claim form and wage as-
signment were filed with the
Agency on Claimant Campos’s
behalf alleging Respondent had
employed Campos from October 2
through December 5, 2004, and
failed to pay his wages for hours
he worked during that period. The
wage claim form included asser-
tions that Campos earned $2,500
and that Respondent paid him
$500 during the wage claim pe-
riod.

4) On December 23, 2005, the
Agency issued Order of Determi-
nation No. 05-2464. In the Order,
the Agency alleged Respondent
had employed Claimants during
the period September 5, 2004,
through January 15, 2005, failed
to pay them for hours worked in
that period, and was liable to them
for $12,233.58 in unpaid wages,
plus interest. The Agency also al-
leged Respondent’s failure to pay
all of the wages when due was
willful and Respondent was liable
to each Claimant for $3,432 as
penalty wages, plus interest. In
addition to the penalty wages, the
Agency alleged Respondent paid
Claimants less than the wages to
which they were entitled under
ORS 653.010 to 653.261 and was
therefore liable to each Claimant
for $3,432 in civil penalties, pur-
suant to ORS 653.055(1)(b), plus
interest. The Order gave Re-
spondent 20 days to pay the
sums, request an administrative
hearing and submit an answer to
the charges, or demand a trial in a
court of law.
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5) Respondent was personally
served with the Order of Determi-
nation on December 29, 2005, at
509 S. River Street, Newberg,
Oregon. On January 19, 2006,
Respondent filed an answer that
alleged in pertinent part:

“This answer and request for
hearing regarding Order of De-
termination  "#05-2464  in
accordance with OAR 839-
050-0110 [sic]. This contested
hearing is to allow proof that
the wages and penalties are
not due the claimants in this
case. Furthermore, to show
that all monies due to labor
performed were indeed paid in
full. Also, the original claimant
was not employed or con-
tracted by myself. To wit,
Francisco A. Campos, #05-
2464 [sic].”

6) On February 20, 2008, the
Agency submitted a request for
hearing. On February 26, 2008, a
Notice of Hearing issued from the
Hearings Unit stating the hearing
would commence at 9:30 a.m. on
April 29, 2008. With the Notice of
Hearing, the forum included cop-
ies of the Order of Determination,
a language notice, a Service-
members  Civil  Relief  Act
notification, and copies of the
Summary of Contested Case
Rights and Procedures and the
Contested Case Hearing Rules,
OAR 839-050-0000 to 839-050-
0440. The Notice of Hearing was
mailed to Respondent at the ad-
dress denoted in the Agency’s
request for hearing: 509 S. River
Road, Newberg, OR 97132. The
mailing was not returned to the

Hearings Unit by the U.S. Post Of-
fice.

7) At the Agency’s request,
the Hearings Unit appointed court
certified Spanish speaking inter-
preter Terry Rogers to interpret
witness testimony during the hear-
ing.

8) On March 20, 2008, the
ALJ ordered the Agency and Re-
spondent each to submit a case
summary that included: a list of all
persons to be called as witnesses;
identification and copies of all
documents to be offered into evi-
dence; and, for the Agency only, a
brief statement of the elements of
the claim and any wage and pen-
alty calculations. The ALJ
ordered the participants to submit
their case summaries by April 18,
2008, and notified them of the
possible sanctions for failure to
comply with the case summary
order. On the same date, the ALJ
issued a notice pertaining to fax
filings and timelines.

9) The Hearings Unit mailed
the case summary order and no-
tice pertaining to fax filings and
timelines to Respondent at 509 S.
River Road, Newberg, OR 97132,
and to 509 S. River Street, New-
berg, OR 97132. Both mailings
were returned to the Hearings Unit
marked as “undeliverable as ad-
dressed.”

10) The Agency timely sub-
mitted a case summary.
Respondent did not submit a case
summary.

11) Respondent did not ap-
pear at the time and place set for
hearing and no one appeared on
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his behalf or advised the ALJ of
any reason for his failure to ap-
pear. The ALJ ruled that
Respondent was in default, having
been properly served with the No-
tice of Hearing and having failed
to appear at the hearing.

12) At the start of hearing,
the ALJ explained the issues in-
volved in the hearing and the
matters to be proved.

13) The ALJ issued a pro-
posed order on June 17, 2008,
that notified the participants they
were entitled to file exceptions to
the proposed order within ten
days of its issuance. The pro-
posed order was mailed to
Respondent at 509 S. River Road,
Newberg, OR 97132, and to 509
S. River Street, Newberg, OR
97132. Both mailings were re-
turned to the Hearings Unit
marked as “undeliverable as ad-
dressed.” Respondent did not file
exceptions to the proposed order.
The Agency requested and was
granted an extension of time until
June 30, 2008, to file exceptions.
The Agency timely filed excep-
tions that are addressed in the
opinion section of this Final Order.

FINDINGS OF FACT — THE
MERITS

1) At times material, Respon-
dent was an individual who
entered into three separate “nego-
tiated cash sale contracts” with

the U.S. Bureau of Land Man-
agement ("BLM”) to purchase a
set number of vine maples in the
Tillamook forest. Respondent
signed the first two contracts on
October 12 and 14, 2004, and
both contracts expired on October
28, 2004. Respondent purchased
150 trees under the first contract.
The third contract began and
ended in early January 2005.

2) Claimant Garcia met Re-
spondent while he was living with
Respondent’s cousin. Garcia was
living with both of them in New-
berg, Oregon, when Respondent
hired Garcia to perform work as a
laborer in or around September
2004. At first, Garcia worked for
Respondent in the Newberg area.
Later, Garcia and Respondent
harvested vine maples in the Til-
lamook forest near Tillamook,
Oregon, under the contracts Re-
spondent had with the BLM.

3) Claimant Garcia's name
appears as a “helper” on the first
contract in the “Special Stipula-
tions” section, along with the
names: “Francisco Campus,”
“Carlos Campusano,” “Raul Cam-
pusa,” and “Gloria Arreola.”
Respondent is shown as the pur-
chaser and his name appears as
“J. Guadalupe Campusano Caza-
res.” On the contract,
Respondent’s address is listed as
23900 N. Highway 99W, New-
berg, Oregon. When asked about

! The proposed order also was mailed
to an address that appeared on one of
the Agency’s exhibits and that mailing
was not returned to the Hearings Unit
by the U.S. Post Office.

% The Agency submitted an exhibit (A-
15) that was a copy of a facsimile
transmission and the names of “Fran-
cisco Campus” and “Raul Campusa’
appear to be cut off from the margin.
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the other names on the contract,
Garcia told Wage and Hour com-
pliance specialist Katy Bayless
that Carlos Campuzano (“Cam-
pusano”) was Respondent’s son,
Raul Campuzano (“Campusa”)
was Respondent’s brother, and
they were digging their own trees
under the contract. Claimant Gar-
cia’s name also appears as a
helper on the other two contracts.

4) While working for Respon-
dent in 2004, Claimant Garcia did
occasional landscaping projects
for Dianne Hays-Hatch at her
home. Respondent worked with
Garcia on at least one occasion
and told Hays-Hatch that Garcia
was working for him in his nursery
business, that his business was
small, and that Garcia was a val-
ued worker.

5) After Respondent obtained
the BLM contract to harvest vine
maples, Respondent and Garcia
drove to and from the Tillamook
forest in Respondent’s truck.
They spent their work days pulling
up plants, rolling them into “little
balls,” and loading them on the
truck. When the truck was
loaded, they delivered the plants
to “where they were to go.”

6) After he filed a wage claim
with BOLI in August 2005, Claim-
ant Garcia told Bayless that
Respondent told him he would
pay him $3,000 per month and “if
they earned a lot,” he would pay
him $4,000 per month. Garcia
told Bayless that Respondent
would give him $50 or $100 and
tell him that he would get paid the
full amount “next time.” Garcia
also told her that Respondent “al-

ways paid him in cash” and
“always paid in advances, he
never paid the wages,” and if Gar-
cia had bills or rent due,
Respondent paid the bills and rent
on his behalf.

7) In a later interview, Claim-
ant Garcia told Bayless that he
does not read or write, but can
write  numbers. Garcia told
Bayless that he wrote down “his
numbers” each day on a piece of
paper to track the number of
hours he worked for Respondent.
He also told Bayless that after his
wife wrote the numbers on the
wage claim calendar they “threw
away the paper.” During the in-
terview, Garcia told Bayless that
he and Respondent left each
morning at 4 a.m. and often did
not return from work until 10 p.m.
after working in the forest from 6
a.m. until 7 p.m.

8) During a telephone conver-
sation in December 2005, Bayless
asked Claimant Garcia if the
hours he reported on the wage
claim calendar included a lunch
period and he said the lunch peri-
ods were “taken out” and the
calendar showed work hours only.
When Bayless asked Garcia if the
14 hours per day recorded in Oc-
tober included travel time, he told
her that Respondent told him that
his pay included travel time and
that he understood that he was
paid from the time they started in
the morning until “the time that
they got back and were done.” He
told her that they loaded the truck
before they left in the morning and
unloaded the truck at night when
they returned. Garcia also told
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her that they could dig up 100 to
200 trees per day and that alto-
gether they dug up 2,000 trees to
sell “bare root” and 6,000 trees
that they planted in pots.

9) Claimant Garcia’s wife,
Amparo Arriaga, recorded the fol-
lowing weeks and hours in 2004
and 2005 on the wage claim cal-
endar that was included with
Garcia’s wage claim:

2004

Week ending September 11 =
57 hours

Week ending September 18 =
44.5 hours

Week ending September 25 =
61 hours

Week ending October 2
hours

11
w
~

Week ending October 9 = 69
hours
Week ending October 16 = 80

hours

Week ending October 23 = 84
hours

Week ending October 30 = 84
hours

Week ending November 6 = 74
hours

Week ending November 13
72 hours

Week ending November 20
72 hours

Week ending November 27
72 hours

Week ending December 4 = 72
hours

Week ending December 11 =
72 hours

Week ending December 18
72 hours

Week ending December 25
72 hours

2005
Week ending January 1 = 84
hours
Week ending January 8 = 84

hours

Week ending January 15 = 84
hours

According to the wage claim cal-
endar, Garcia worked 12 and 14
hour days, six or seven days per
week from October through mid-
January. During the weeks end-
ing Saturday, December 25, 2004,
and January 1, 2005, Garcia rep-
resented that he worked 12 hours
per day, Monday through Satur-
day.

10) Winter solstice occurs
some time between December 20
and December 23 each year in
the Northern hemisphere. The
winter solstice began on Decem-
ber 21 in 2004.

11) When she completed
the wage claim investigation,
Bayless determined that given the
number of hours Claimant Garcia
reported on the wage claim calen-
dar, the $3,000 per month wage
agreement he claimed on the
wage claim form amounted to less
per hour than the 2004 and 2005
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statutory minimum wage rates.?
For that reason, she computed
Garcia’'s wages owed by multiply-
ing the hours he recorded on the
wage claim calendar for 2004 by
$7.05 per hour, and the hours he
recorded for 2005 by $7.25 per
hour. Bayless also used the 2004
and 2005 minimum wage rates
when she computed Garcia’s daily
rate for the purpose of calculating
penalty wages. Based on her in-
vestigation, Bayless determined
that Garcia was exempt from
overtime wages during the wage
claim period.

12) Based on Claimant Gar-
cia’s representations on the wage
claim calendar that was prepared
by his wife at his request, Bayless
concluded that Claimant Garcia
worked 1,151.5 hours from Sep-
tember 5 through December 31,
2004, and earned $8,118.08
based on the statutory minimum
wage of $7.05 per hour. She con-
cluded that Garcia worked an
additional 180 hours through

% Pursuant to OAR 839-020-0004(29),
“salary” means “a predetermined
amount consisting all or part of the
employee’'s compensation for each
pay period of one week or longer (but
not to exceed one month) and in no
instance will be any amount less than
required to be paid pursuant to ORS
653.025.” Based on the number of
hours Claimant Garcia reported on
the wage claim calendar and the
amount he claimed was the agreed
upon rate, and according to the ALJ’s
computations, Garcia’s hourly rate
never went below $8.33 per hour dur-
ing each pay period, and was as high
as $18.46 per hour in September
2004.

January 15, 2005, and earned
$1,305 based on the statutory
minimum wage of $7.25 per hour.
After deducting the $990 Garcia
claimed he was paid by Respon-
dent, Bayless determined that
Garcia was owed $8,433.08.

13) On or about August 15,
2005, Amparo Arriaga, Claimant
Garcia’s wife, filled out a wage
claim form and wage claim calen-
dar on Claimant Campos’s behalf.
Except for two days, the wage
claim calendar represents that be-
tween October 12 and December
5, 2004, Campos worked the
same hours, days, and weeks that
Claimant Garcia worked. Cam-
pos's name is printed on the
signature line of the wage claim
form and on the wage assignment
in what appears to be the same
handwriting used to fill out the
wage claim form.

14)  On October 6, 2005, the
Agency mailed a “NOTICE OF
WAGE CLAIM” to Respondent at
509 S. River, Newberg, OR 97132
that stated in pertinent part:

“You are hereby notified that
FRANCISCO A. CAMPOS has
filed a wage claim with the Bu-
reau of Labor and Industries
alleging:

“Unpaid wages of $2,500 at
the rate of $50 per day from
October 12, 2004 to December
5, 2004.

“IF THE CLAIM IS CORRECT,
you are required to IMMEDI-
ATELY make a negotiable
check or money order payable
to the claimant for the amount
of wages claimed, less deduc-
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tions required by law, and send
it to the Bureau of Labor and
Industries at the above ad-
dress.

“IF YOU DISPUTE THE
CLAIM, complete the enclosed
‘Employer Response’ form and
return it together with the docu-
mentation that supports your
position, as well as payment of
any amount which you con-
cede is owed the claimant to
the Bureau of Labor and Indus-
tries within ten (10) days of the
date of this Notice.

“If your response to the claim
is not received on or before
October 21, 2005, the Bureau
may initiate action to collect
these wages in addition to
penalty wages, plus costs and
attorney fees.”

15) On October 25, 2004,
Bayless sent Respondent a certi-
fied letter that stated in pertinent
part:

“Since you have not responded
to our letter of October 6,
2005, it has become necessary
to begin the Administrative
Process in which we will serve
upon you an Order of Determi-
nation and ultimately a
judgment in this matter.

“You are advised that as of this
date, in addition to the
$12,021.33 in wages owed to
Agustin A. Garcia and Fran-
cisco A. Campos, penalty
wages have accrued to the
amount of $6,960.00. This
amount does not include inter-
est or attorney fees.

“Please provide a daily work
records [sic] for both wage
claimants. If you do not have
such records, there may be
civil penalties of $2,000.00 as-
sessed for each person.
Please provide copies of the
payroll records to show total
amounts paid to the wage
claimants.”

16) On October 26, 2006,
Bayless contacted Respondent by
telephone and documented the
conversation in a contact report.
Bayless noted in her report that
Respondent stated he had re-
ceived a demand for unpaid
wages based on Claimant Cam-
pos’'s claim, but did not know
about Claimant Garcia’s wage
claim.” He stated that Campos
never worked for him and that he
thought Campos was related to
Garcia’s wife. Bayless also noted
that Respondent told her that
Garcia started working for him on
October 10, 2004, worked “only
for a few days,” and that Respon-
dent has not worked since he was
involved in a car accident on
January 18, 2005. Respondent
told Bayless that he had no proof
of payments he made to Garcia.

17) Bayless relied on the
wage claim form and calendar Ar-

riaga prepared to compute
Claimant Campos’s unpaid
wages. Bayless concluded that

Claimant Campos worked 610
hours from October 12 through

* There is no evidence in the record
that the Agency mailed a Notice of
Wage Claim to Respondent pertaining
to Claimant Garcia’s wage claim.
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December 5, 2004, and earned
$4,300.50 based on the statutory
minimum wage of $7.05 per hour.
Based on Arriaga’s representation
on the wage claim form that Re-
spondent paid Campos $500,
Bayless concluded that Respon-
dent owed Campos $3,800.50.

18) Claimant Garcia speaks
Spanish and testified through a
certified court interpreter. There
were no objections to the inter-
preter's translations during the
hearing and the forum finds the in-
terpreter's translations accurate
and reliable. With this in mind and
taking into account the limitations,
difficulties, and inaccuracies
sometimes associated with trans-
lations, the forum finds Claimant
Garcia’s testimony about the
amount he was paid and the
hours he worked unreliable. His
testimony about the amount Re-
spondent paid him during the
wage claim period was inconsis-
tent with his prior statements to
the Agency. During the wage
claim investigation, Garcia told
Bayless that Respondent always
paid him advances of $50 or
$100, always paid in cash, and
paid his bills and rent as well. Al-
though he stated on the wage
claim form that Respondent paid
him $990 in wages, he testified at
hearing that he was paid only $50
in cash during his employment. In
an apparent attempt to explain the
remaining $940, Garcia testified
that Respondent told him he was
“taking rent off his pay.” However,
there is no evidence Garcia gave
that information to Bayless during
the investigation. In fact, his prior
statement to Bayless suggests

that he received more than one
cash advance and that the cash
amounts were over and above the
rent and bills Respondent paid on
Garcia’s behalf. The Agency’'s
suggestion that Garcia’'s contra-
dictory testimony may be
attributed to a language problem
between Bayless and Garcia is
not supported by any evidence in
the record.

Additionally, Claimant Garcia’s
testimony that he was never told
what the monthly rent was on the
house he shared with Respondent
was not convincing. If he knew
Respondent was “taking rent off
his pay,” a reasonably prudent
person would make some effort
over a four and a half month pe-
riod, if not from the outset, to find
out how much Respondent in-
tended to deduct from his monthly
wages for rent. Furthermore, his
testimony begs the question of
how he arrived at the $940 figure
if he did not know how much rent
Respondent was paying on his
behalf. His certainty about the
amount Respondent agreed to
pay him monthly and that it in-
cluded his travel time was not
congruent with his vague under-
standing about what he owed in
rent each month and how it was
paid.

Finally, Claimant Garcia’s
wage claim calendar and testi-
mony about the hours he worked
were inconsistent with the infor-
mation he provided on the wage
claim form. In response to three
different questions on the wage
claim form, Garcia stated his last
work day for Respondent was
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January 9, 2005. On the wage
claim calendar he submitted with
the wage claim form, he claimed
72 additional hours between
January 10 and January 15, 2005.
He gave no testimony that ac-
counts for the additional hours
and there is no other evidence
that supports his claim for addi-
tional hours. Although he claimed
he maintained a contemporane-
ous record of his actual hours
worked, he did not at any time
provide that record to the Agency
and, in fact, stated that he “threw
away” the “piece of paper” on
which he purportedly recorded his
daily hours. Notably, he had the
wherewithal to produce photo-
graphic evidence to support his
claim that Respondent employed
him to harvest vine maples, but
could not produce the very evi-
dence that presumably would
have supported his claim for all of
the hours he claimed he worked.
Raising further questions about
the hours he worked, Claimant
Garcia claimed he worked 72
hours per week harvesting trees in
November and December 2004
which contradicts other credible
evidence showing that Respon-
dent's tree harvesting contracts
allowed harvesting of a set num-
ber of trees for a finite period in
October 2004 and a finite period
in January 2005. Overall, Gar-
cia’s testimony was unreliable and
credited only when it was a state-

ment against interest or
corroborated by other credible
evidence.

19) Amparo Arriaga’s testi-
mony that Claimant Garcia, her
husband, could not read or write

numbers and used “hatch marks”
to track his work hours in “a note-
book” was inconsistent with
Claimant Garcia’'s prior statement
to Bayless that, although he can-
not read or write, he knows how to
write numbers and had written the
numbers on a piece of paper that
he threw away after Arriaga wrote
the numbers on the wage claim
calendar. Also, Arriaga acknowl-
edged that she prepared Garcia’s
and Campos’s wage claim forms,
including the wage assignments,
and although she testified that
Campos signed the wage assign-
ment, Campos’s name, printed
once on the wage claim and twice
on the wage assignment form,
appears to be in the same hand-
writing Arriaga identified as her
own.> For those reasons, Ar-
riaga’s testimony was not reliable
and was credited only when it was
corroborated by credible evi-
dence.

20) Bayless’s testimony was
credible.  Although her present
recollection was not certain, and
her conclusion that Claimant Gar-

® The Agency filed an exception ob-
jecting to the forum ‘“rendering an
opinion about whether handwriting on
the wage claim forms is genuine with-
out an exemplar from [Claimant
Campos].” Arriaga testified that she
filled out the forms and she authenti-
cated her handwriting. The
handwriting on the forms and the pur-
ported Campos “signatures” are
sufficiently similar that any reasonable
person could conclude that they were
written by the same person, Arriaga,
with or without Campos’s knowledge
and consent.
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cia was exempt from overtime
was not correct based on the in-
formation she had at the time,°
she credibly testified that the con-
tact reports entered into evidence
were prepared during the investi-
gation and were an accurate
representation of what she was
told by Respondent, Claimant
Garcia, and others she inter-
viewed during the investigation.
To the extent that she testified
earnestly to her knowledge and
belief, Bayless's testimony was
credited in its entirety.

21) Rheiner and Hays-Hatch
were credible withesses.

ULTIMATE FINDINGS OF FACT

1) At times material, Respon-
dent was a person who employed
one or more persons to perform
work in Oregon.

2) Respondent employed
Claimant Garcia as a laborer in
Oregon sometime between Sep-
tember 2004 and January 2005.

3) In 2004, the state minimum
wage was $7.05 per hour and in
2005 it was $7.25 per hour.

4) Respondent paid Claimant
Garcia at least $990 between
September 2004 and January
2005.

5) There is insufficient reliable
evidence with which to determine

® Evidence showed Claimant Garcia
performed work as a laborer in a
nursery and in the Tillamook forest
and not as an agricultural employee
as agriculture is defined in OAR 839-
020-0004(3).

the approximate number of hours
Claimant Garcia worked for Re-
spondent or how much he was
paid for actual hours worked.

6) There is insufficient reliable
evidence with which to determine
whether Claimant Campos was
employed by Respondent or, if so,
approximately how many hours he
may have worked for Respondent
or what he may have been paid.

7) BOLI sent Respondent writ-
ten notice of nonpayment of
wages to Claimant Campos on
October 6, 2005, before issuing
an Order of Determination on Feb-
ruary 17, 2006.

8) There is insufficient evi-
dence to conclude that
Respondent is liable for unpaid
wages to either Claimant.

CONCLUSIONS OF LAW

1) At all times material herein,
Respondent was an employer and
subject to the provisions of ORS
652.110 to 652.200, 652.310 to
652.405, and ORS 653.010 to
261.

2) The Commissioner of the
Bureau of Labor and Industries
has jurisdiction over the subject
matter and the Respondent
herein. ORS 652.310 to 652.414.

3) Respondent is not liable for
unpaid wages under ORS
652.140 for failure to pay Claim-
ants any wages earned and
unpaid after their employment
terminated.

4) Respondent is not liable for
penalty wages under ORS
652.150 for willful failure to pay
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wages or compensation to Claim-
ants as provided in ORS 652.140.

5) Respondent is not liable for
civil penalties under ORS 653.055
for failing to pay Claimants the
minimum wage pursuant to ORS
653.025. ORS 653.055.

6) Under the facts and cir-
cumstances of this record, and
according to the applicable law,
the Commissioner of the Bureau
of Labor and Industries has the
authority to dismiss the wage
claims filed by Claimants Garcia
and Campos. ORS 652.332.

OPINION

Respondent failed to appear at
hearing and was declared in de-
fault pursuant to OAR 839-050-
0330. When a respondent de-
faults, the Agency must establish
a prima facie case on the record
to support the allegations in its
charging document. In the Matter
of Sue Dana, 28 BOLI 22, 29
(2006). The forum may consider
unsworn assertions contained in a
defaulting respondent’s answer
when making factual findings, but
those assertions are overcome
whenever controverted by other
credible evidence. Id.

The Agency’s prima facie case
must include credible evidence of
the following elements: 1) Re-
spondent employed Claimants
during the wage claim periods
claimed; 2) the pay rate upon
which Respondent and Claimants
agreed, if it exceeded the mini-
mum  wage; 3) Claimants
performed work for which they
were not properly compensated,;
and 4) the amount and extent of

work Claimants performed for Re-
spondent. Id.

CLAIMANT GARCIA

The Agency presented suffi-
cient credible evidence to support
its contention that Respondent
employed Claimant Garcia in late
2004. In his answer, Respondent
acknowledged employing Garcia
“for a few days,” denied owing any
wages, but, despite his obligation
to maintain proper records, failed
to produce any records showing
the hours Garcia worked. See In
the Matter of Tina Davidson, 16
BOLI 141, 148 (1997)(determining
that it is the employer’'s duty to
maintain an accurate record of an
employee’s time worked). The
Agency therefore relied, in part,
on Garcia’s representations on the
wage claim form and during the
wage claim investigation to de-
termine that Garcia performed
work for which he was not prop-
erly compensated and that he was
owed $8,433.08 for 1,331.5 hours
of work performed from Septem-
ber 5, 2004, through January 15,
2005, when computed at the
minimum hourly wage rate.

In this forum a claimant is not
penalized by an employer’s failure
to produce records of hours or
dates worked. The forum may
rely on credible evidence pro-
duced by the agency, including a
claimant’s credible testimony, to
determine the amount and extent
of the claimant’s work “as a matter
of just and reasonable inference”
and “may then award damages * *
* even though the result may be
only approximate.” In the Matter
of Francisco Cisneros, 21 BOLI



60 Inthe Matter of J. GUADALUPE CAMPUZANO-CAZARES

190, 213-214 (2001). A claimant
is not denied recovery on the
ground that the claimant is unable
to prove the precise extent of un-
compensated work when the
inability is based on an employer’s
failure to keep proper records in
conformance with the employer’s
statutory duty.

However, contrary to the
Agency’s contention in its excep-
tions to the proposed order, the
forum need not “fashion a rem-
edy” when a claimant claims to
have maintained a contempora-
neous record of the precise
number of uncompensated hours
worked. The only issue in such a
case is whether the claimant’s
contemporaneous records and re-
lated testimony are credible. See
In the Matter of Stephanie Nich-
ols, 24 BOLI 107, 120
(2002)(when respondent did not
keep the required record of claim-
ant’'s work hours, the forum found
claimant’s contemporaneous re-
cords and testimony credible and
relied on both to determine the
amount and extent of claimant’s
work). The same holds true in a
default case. See In the Matter of
G & G Gutters, Inc., 23 BOLI 135,
145 (2002)(when respondent did
not appear at the hearing, but
admitted in its answer that it em-
ployed claimants, the forum relied
on the claimants’ credible testi-
mony and reliable
contemporaneous records created
by each claimant to determine the
extent of the work they performed
for respondent).

The only issue in this case was
whether Claimant Garcia’s testi-

mony and contemporaneous
record he claimed he maintained
were credible. Having found that
Garcia’s testimony was inconsis-
tent with his prior statements to
the Agency and that there is no
credible evidence corroborating
his testimony that he maintained a
daily record of the actual hours he
worked, the forum will not specu-
late or draw inferences about
wages owed to Garcia. See In the
Matter of Burrito Boy, Inc., 16
BOLI 1, 12 (1997)(the forum will
not speculate or draw inferences
about wages owed based on in-
sufficient or unreliable evidence).
Absent any credible evidence
showing Garcia was improperly
compensated, or the extent to
which he was not paid for ap-
proximate hours worked, the
forum concludes that Respondent
is not liable to Claimant Garcia for
any unpaid wages. Moreover, ab-
sent a valid wage claim, the
Agency’s allegation that Respon-
dent is liable for penalty wages
under ORS 652.150 and civil pen-
alties under ORS 653.045 fails.

CLAIMANT CAMPOS

Claimant Campos did not ap-
pear at the hearing and there is no
evidence in the record that com-
pliance specialist Bayless ever
interviewed Campos about his
wage claim or employment with
Respondent.  Furthermore, Ar-
riaga’s testimony that she
prepared Campos’s wage claim
form and the forum’s observation
that there is a noticeable similarity
between Campos’s purported
“signature” and Arriaga’s hand-
writing raise a question about
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whether Campos made the claim
or was even aware that a wage
claim had been prepared and f