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In the Matter of

in the Matter of
CITY OF SALEM,
" Police Department, Respondent.

Case Number 45-80

Amended Final Order of the
Commissioner

Mary Wendy Roberts
Issued April 15, 1983.

SYNOPSIS

Female Complainant was not dis-
criminated against on the basis of sex
as Office Supervisor in Respondent's

_Police Department because the skill,
effort, and responsibility she exercised
were less than the male sergeants
who had similar duties before her. Re-
spondent committed an unlawful em-
ployment practice when it retaliated by
demoting her because she filed a civil

- rights complaint with the Agency. The

Commissioner awarded Complainant

$1,305 for lost wages, interest, and

- $10,000 for mental anguish, and or-

dered Respondent to appoint Com-
plainant to the next Shift Supervisor
position, to compensate her at step six
of that classification, and to cease dis-
criminating against any employee for
fiing a complaint under ORS chapter
659. ORS 659.030(1)(a) and (d).

The above-entiled contested case
came on regularly for hearing before
Andrew Josephson, designated as
Presiding Officer herein by the Com-
missioner of the Bureau of Labor and
Industries of the State of Oregon. The
hearing was convened on Oclober 28,
1980, in Room F of the Labor and In-
dustries Building, West Summer
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Street, Salem, Oregon. It continued on
October 29 and 30 in other Salem lo-
cations and conciuded on October 31,
1980. The Bureau of Labor and Indus-
tries was represented by Daryl Bodson
Wilson, Assistant Attomey General.
The Respondent, City of Salem-Police
Department, was represented by
Jeannette M. Launer, Assistant Cily At-
tomey. Complainant Eunice Penny
was present.

The Agency called as wilnesses,
the Complainant; Donald J. Eilert, Ser-
geant in charge of Respondent's Re-
cords Section during some times
material; Charles J. Esplin, Respon-
dent's former employee; Richard Ries,
Microfim Supervisor for the City of Sa-
fem; and Nita Ybamra Valverde, Philip
H. Robare, and Marion L. Wiling, em-
ployees in Respondent's Records Sec-
tion during some times material.

Respondent called as witnesses
George P. Gura, a personnel analyst
for the City of Salem during times ma-
terial; David 8. Hunter, Commander of
Respondents Management Services
Division during some times mateniat;
Michaet E. Holden, Sergeant assigned
to Respondent's Records Section dur-
ing some times material; and Lyle R.
Gembala, Commander of Respon-
dent's Management Services Division.

Having fully considered the entire
record in this matter, |, Mary Roberts,
hereby make the following Findings of
Fact, Ultimate Findings of Fact, Con-
clusions of Law, Ruling on Reqguest,
Opinion, and Amended Order.

FINDINGS OF FACT -
PROCEDURAL

1} On January 31, 1978, Eunice
Penny filed a verified complaint with




the Civil Rights Division of the Bureau
of Labor and Industries. Her complaint
alleged that she had been and contin-
ued to be discriminated against in con-
nection with her employment by
Respondent because of her sex.

2) On October 2, 1978, Ms. Penny
fled a second verified compiaint with
the Civil Rights Division. This complaint
alleged that she had been and contin-
ued to be discriminated against in con-
nection with her employment by
Respondent, because she had fied
her January 31, 1978, compiaint.

3) Following the filing of the afore-
mentioned verified complaints, the Civil
Rights Division investigated the allega-
tions in the complaints and determined
that substantial evidence existed to
suppart these allegations.

4) Thereafter, the Civil Rights Divi-
sion aitempted to reach an informal
resolution of the complaint through
conference, conciliation, and persua-
sion, but was unsuccessful in these
efforts. :

5) At hearing, the parties agreed
that any back pay damages will be
based upon compensation figures
which were to be, and were, submitted
to this forum with written closing
argument.

6) Athearing, the parties stipulated
- that the Specific Charges are
amended to delete "Police Service
Aide II" and insert in its place "Police
Service Aide I' on line 24 of page 2
and line 14 of page 3.

FINDINGS OF FACT — THE MERITS

1} At all imes material herein, Re-
spondent was a department within the
City of Salem, a municipality and politi-
cal subdivision of the State of Oregon

2 Citeas 4 BOLI 1 (1983).

existing and duly organized as such-
under the laws of the State of Oregon.

2) At all tmes material herein, Re-
spondent engaged or utilized, in the
State of Oregon, the personal service -
of more than one employee, reserving -
the right to control the means by which
such service was or would be

performed.,

3) During times material herein, -
Respondent was divided functionally
into two parts: the Field Operations Di- !
vision and Management Services Divi- |
sion. The Management Services
Division consisted of approximately
three subdivisions, the largest of which -
was the Records Section. The Re-:.
cords Section was responsible for the
collection, analysis, retention, updating,
and accessing of police information, as..
well as the generation and distribution
of statistical data and reports based
upon that information. As Respon-
dent's memory, and the provider of the
information which was essential to Re- .
spondents decision-making, the Re-
one of
Respondents most important units.
Respondent's other departments and
other city, county, state, and federat:
law enforcement, regulatory, service.
and judicial agencies; the public; and:
private sector organizations such as
insurance companies also constanty’

cords  Section was

utilized the Records Section.

4) During al imes material herein, -
Respondent's Records Section was

regularly staffed by a total of 13 to 1

people, who operated the Section
seven days a week, 24 hours perday. |

5) During times material herei
(except as noted below), Respondent’
Records Section was very busy an
chronically

understaffed both  in _g

personnel generally and in trained per-
sonnel. Because of the many different
and constantly changing types of data
with which the Section dealt and the
upgrading of equipment it used, the
Section’s operation was based upon
myriad procedures and practices, most
of which changed very frequently. Be-
cause of the amount and complexity of
Records Section work and its under-
staffing, and because of emors in infor-
mation fumished fo the Section,
human emor and delay in Records
Section operation were inevitable. The
Section’s operation could not be char-
acterized as smooth.

The Reconds Section was never to-
tally current in its work. The highest pri-
oty was given to those Section
activities refating to police officer wel
fare or to investigations.

6) Complainant is a female
person.

7) On July 1, 1958, Respondent
hired Complainant as a Clerk | and as-
signed her {o perform entry ievel cleni-
cal work in its Recomds Section.
Complainant was hired as a civilian
rather than a swom officer and has re-
tained her civilian status throughout her
employment with Respondent,

8) In the early 196('s, Respondent
promoted Complainant one level to
Clerk Il. In the mid-1960's, Complain-
ant's classification changed to Police
Service Aide Il {PSA-Il), pursuant to
Respondent’s transition from city-wide
to special police department classifica-
tions for its clerks.

9} In approximately 1968, Respon-
dent promoted Complainant to the
classification of PSA-lIl. She was as-

. signed to be a Shift Supervisor of the
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Records Section. This prometion gave
Complainant the additiona! responsibil-
ity of supervising a shift of 2 to 5 cleni-
cal employees. Complainants classi-
fication and assignment remained the
same untl approximately September
6, 1974.

10)From December 1968 to July
1972 and from November 1972 to ap-
proximately April 1974, Complainant's
immediate supervisor was Donald J.
Eilert. Sergeant Eilert reported directly
to Captain Robert Beesee (phonetic
spelling), who commanded the Man-
agement Services Division until about
December 1973.

Initially, Sgt. Eilert was responsible
for and supervised Respondent's Re-
cords and Communications Sections.
As time passed, he assumed, in addi-
tion, the duties of Respondent's jail su-
pervisor, personnel officer, finance
officer, Property Control Section super-
visor, and data processing coordinator
in charge of payroll and timekeeping.
As finance officer, he was respansible
for preparing and producing Respon-
dent's budget Sgt Eilert also became
quite involved in departmental planning
and research, writing departmental pol-
icy and procedure. Finally, he was "in-
volved" with statistics and
Respondents first participation in a
computerized information system. Not
all of the above duties and activites
were concurrent, each new responsi-
bility and activity was added to the old.
When Sgt Eilert resigned in 1974, he
was no longer responsible for Respon-
dent's Communications Section or jail.
During the above-described time peri-
ods, the Records Section remained
Sgt. Eilert's major responsibifity, but his




4 Cite as 4 BOLI 1 (1983).

duties and activities outside the Re-
cords Section were substantial.

Sgt Eilert was not a "working” su-
pervisor of the Records Section, ie,
he did not work beside his staff, on the
same duties, when he was not actually
supervising the Section. The opposite
of a working supervisor is a "manag-
ing" supervisor, who performs adminis-
traive work such as developing
guidefines to make staff work easier
when he or she is not actually super-
vising that staff.

When Sgt Eilert was absent, an-
other of Respondents sengeants re-
placed him.

During Sgt. Eilert's tenure as head
of the Records Section, the Saction's
workload varied daily but increased
overall. The Section suffered “a lot" of
staff tumover because of a relatively
low pay scale and the hours of work.
Despite these and the other problems
described in Finding of Fact 5 above,
the Records Section improved and up-
graded its operation during Sgt. Edert's
tenure. Several high-ranking officials
from faw enforcement agencies in Ore-
gon and Washington told Sgt Edert
during this ime that Respondent's Re-
cords Section was "one of the finest"
and most up-to-date,

11)In 1970, the cumulative work-
load of the above described responsi-
bilies required that Sgt. Eilert be given
an assigtant. For that reason, from
July 1970 untl November 1972, Re-
spondent assigned Sgt Michael
Holden to assist Sgt. Eilert by manag-
ing the Records Section, being report
officer, and.doing statistics. As such,
Sgt. Holden reported to Sgt. Eilert and
was Complainant's immediate supervi-
SOr. In addition, Sgt Holden

performed the non-Records Section
work described below. During this
time, Sgt Eilert assisted Captain
Beesee and performed the non-

Records Section duties described in

Finding of Fact 10 above.

During his assignment to the Re-
cords Section, Sgt. Holden spent 40 to
50 percent of his time working as re-
port review officer and working with
stafistics. He spent the remainder
overseeing the Records Section, pre-
paring budgets, wriing Respondent's
policies and procedures and staff re-

ports, and working on special depart-

mental projects. His budget work

consisted of preparing the Records

Section budget and, with Sgt Eilert,
wriing and compiling Respondent's
budget Like Sgt. Eilert, Sgt Holden
was not a working supervisor of the
Records Section. In fact, he did little
"direct actual work” in the Section and
had even less direct daily contact with
its activiies than Sgt. Eilert had had.
Sgt Holden's report review and statisti-

cal work, and his work outside the Re-

cords Section, was substantial. When
Sgt. Holden was absent, Sgt. Eilert re-
placed him,

12)When Sgt Holden's Records
Section assignment ended in Novem-
ber 1972, Sgt Eilert assumed the
same responsibiliies he had had be-
fore Sgt. Holden's assignment Sgt
Eilert was again Complainant's imme-
diate supervisor.

13)Between 1968 and 1974, when
Complainant's working fite was Shift
Supervisor, her actual work responsi-
bilties steadily expanded. By 1974,
she was responsible for directly super-
vising, training, evaluating, recom-
mending discipline and training for, and
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administering verbal reprimands to, the
Records Section staff, as well as as-
sisting in the development of new Re-
cords programs and procedures.
Although she was responsible for day-
to-day operation of primarily the day
shift, Complainant also coordinated
and made sure work was done on all
shifts. She also brought to the atten-
tion of her supervisor problems on all
shifts. This put her in the difficult posi-
tion of supervising employees of her
own rank and tite. Even though Com-
plainant was scheduled to be present
at and physically in charge of just one
shift each day, she was, at Sgt Eilert's
instigation, on call at all other times.
Complainant was contacted when a
problem arose, when a major event
occurred, or when procedure needed
clarifying, so that she would be ap-
prised immediately of important devel-
opments and so she could advise staff
when necessary. Neither Sgt. Eilert
nor Holden instructed the Records
Section staff that he coukd be called
when not on duly. There is no evi-
dence from anyone who supervised or
worked with Complainant or observed
her during this time that her "on call
status” reflected mismanagement by

" her. This forum finds instead that

Complainant's willingness to be on call
reflects her complete commitment to
achieving optimal Records Section
operation.

Complainant's supervisory duties
also included scheduling the work
shifts of all Records Section personnel.
This meant, among other things, mak-
ing new shift assignments every three
months. Finally, Complainant also co-
ordinated the 1972 move of the Sec-
tion from one building fo another and
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the Section's conversion from one type
of filing to another.

Complainant had front-ine supervi-
sory responsibilty for the entire Re-
cords Section operation on a daity
basis because her immediate supervi-
sors, Sgts. Eilert and Holden, dele-
gated that responsibilty to her.
Because they were able to do so,
Sgts. Eilert and Holden could and did
concentrate upon the other activities
described in Findings of Fact 10 and
11 above. As they accrued more and
more assignments, Sgts. Filert and
Holden relied on Complainant more
and more, delegating to her more of
their Records Section duties.

Unlike either Sgt. Holden or Sgt.
Eilert, Complainant was a working su-
pervisor, as defined in Finding of Fact
10 above. Because she was Respon-
dent's most experienced Records Sec-
tion employee and its only employee
with complete knowledge of afl Re-
cords Section procedures, individuals
who wanted to utilize the services of
the Section approached Complainant.
Because of her knowledge and experi-
ence, Complainant reported directly to
Respondents Chief or Captain in
charge of Management Services, with-
out being required to go through her
immediate  supervisor, on many
occasions,

Complainant never supervised Re-
spondents jail, never was Respon-
dent's personnel officer, and never had
direct responsibility for Respondents
Property Control Section. Although
she prepared the Records Section
budget request and aided in the typing
of Respondents budget, Complainant
was never Respondent's finance offi-
cer and never responsible for
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preparing or producing Respondent's
budget There is no evidence that
Complainant was ever responsible for
Respondents Communications Sec-
tion, was data processing coordinator
in charge of payroll and time keeping,
or "worked with statistics” as did Sgts.
Eilert and Holden, so this forum must
find that she was not and did not
Complainant did not work as report re-
view officer during this time period.
She was not involved in departmental
planning per se. Her policy and proce-
dure writing, her other work related to
planning (such as her “involvement'
with Sgt. Eilert in planning for Respon-
dent's initia! participation in a computer-
ized information system), and her work
on special projects was limited to that
which concermned the Records Section.

14)Between 1968 and 1978, Com-
plainant, ike Respondent's other non-
probationary employees, was formally
evaluated once a year. There are no
formal evaluations of Complainant's
work between 1968 and 1974 on the
record except an evaluation of Com-
plainant's work between July 1, 1973,
and September 1, 1973, by Sgt. Eilert
There is no evidence on the record as
to why this evaluation pertained to just
two months of work.

Sgt. Eilert graded Complainant in
31 specific performance areas, nine of
which related just to supervisory em-
ployees. The potential grades were
"Not Satisfactory,” "Some improve-
ment Needed," "Meets Standards,”
and "Exceeds Standards." Complain-
ant received no "Not Satisfactory"
grades. Complainant was graded
"Some Improvement Needed” in
"Evaluating Subordinates," “Judg-
ments  and Decisions,”  and

“Leadership.”
ceeds Standards” in "Public Contacts,"
"Employee Contacts,” "Knowledge of
Work," and "Initiative." In the other 24
areas, Complainant was graded
"Meets Standands.” In explanation, the
namative section stated that Compiain-
ant "continually meet(s) or exceed(s)
all standards required for the efficient
operation of the Records Section ex-
cept as noted in Section £." Section E
stated, in essence, that 1) Complain-
ant's individual concem for each em-
ployee acted as a block to effective
evaluation of subordinates, and 2)
Complainant had difficulty delegating
responsibilities to her feflow PSA-lil's.
At hearing, Sgt. Eilert characterized
Complainant's strengths at this point
as her ability to get along with people
and train others, and her extremely
high knowledge of Records Section
work. He said Complainant needed
improvement only in her tendency to
“over supervise" (not allow her subordi-
nates to work for themseives) and that
Complainant was "a bit lax on disci-
pline of others." Sgt Eilert attributed at
least part of Complainant's over super-
vising fo the fact that, as a working su-
pervisor, Complainant worked along-
side the people she supervised. He
also felt that the high staff tumover
which required Complainant to continu-
ally train employees made it easy for
her to become accustomed to the
training mode and thereby supervise
when it was not necessary. In addi-
tion, Sgt. Ellert explained at the hearing
that while he had thought, as evi-
denced in his 1873 evaluation of Com-
plainant, that Complainant should be
more millitaristic (i.e., use more disci-
pline) when dealing with her

She was graded "Ex-
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subordinates, he no longer feit that
way. This forum finds that overall this
evaluation was favorable.

15)Sometime in 1972, Respondent
determined that it was no longer nec-
essary to have a sergeant, or even a
swom police officer, in charge of the
Records Section, because such per-
sons possessed some skills, training,
and experience which were not neces-
sary fo the person running the Section.

Because of their additional skills,
training, and experience, Respondent's
swom officers were on higher pay
scales than its civilian employees. Sgt.
Ellert and Holden were the only swom
officers assigned to the Records Sec-
tion between 1968 and 1974; all other
Records Section employees were
civilians.

16)}Ben Myers was Respondent's
Chief of Police during times material
until approximately March 1974. Chief
Myers and Captain Beesee felt that
women should not hold positions as
Respondent's managers or section su-
pervisors. Chief Myers believed that a
woman's place in the office was to
serve the men. He made this attitude
clear to his staff, and they were ex-
pected fo implement it. At this time,
Chief Myers had full and complete con-
tol of Respondents personnel
decisions.

During Chief Myers's tenure, Re-
spondent had no female division or
section heads; males were appointed
to positions of authority. Male office
hirees commonly started at top level
pay classification, while only one fe-
male was hired above entry level.

At Chief Myers's request, Captain
Beesee told Sgt. Eiert Respondent's

personnel officer, fo appoint Phil Ro-
bare, a male person, and to hire Gene
Pope, a male person, as PSA-lI's for
the Records Section in late 1972 and
early 1973. They were considered ap-
propriate candidates to leam how to do
what Complainant was doing and
eventually be promoted to manage the
Records Section as the civilian re-
placement for the sergeant position
then stilf heading the Section. Sgt. Eil-
ert did so. At the time he was hired,
Mr. Pope had no actual records train-
ing, having experience only in minor
secretarial procedures. Mr. Robare
had work experience which arguably
bore some relationship to Records
Section work. Six to ten months after
he was hired as a PSA-l, Mr. Robare
was promoted directly to the PSAAJI
classification. Complainant trained
Messrs. Pope and Robare. As PSA-
II's, Messrs. Pope and Robare were,
like Complainant, shift supervisors, and
this made them all peers in rank
There were attempts by Respondent's
management to have Mr. Robare or
Pope take over Complainant's duties,
during 1973 or early 1974, but they
failed.

17)In  approximately December
1973, Captain Beesee left his position
as commander of Respondents Man-
agement Services Division, and Cap-
tain David L. Hunter was appointed to
replace him. Sometime during the first
three months of 1974, Chief Myers left
his position and, on April 22, 1974, Roy
Hollady was appointed to replace him.
At this time, Sgt Eilert resigned his
employment with Respondent, and the
“civilianization” of Records Section
management took place. The sergeant
position which Sgt. Eilert had occupied




8 Cite as 4 BOLI 1 (1983).

was eliminated, and Complainant was
promoted to fill the new civilian position
of supervisor of the Records Section.
Accordingly, effective on or about Sep-
tember 6, 1974, Complainant was pro-
moted from the classification of PSA-Il
to that of office Supervisor, a classifica-
tion which had not previously existed in
the Reoords Sechon She was placed

Section employees because of their
sex, however, did persist after Chief
Hollady was appointed. The record
herein provides three examples of this
fact. Soon after he was appointed,
Chief Hollady met with Records Sec-
fion staff and described his plans for
better treatment of female employees,
especially through in-service fraining

for career development and consulta-

tion with clerical employees about divi-
sional-changes. These plans did not
lize. : Chief Hollady and Captain

ften consufted with Mr. Ro-

” the on|y ‘male permanent Records

Section employee between 1976 and
78, rather than Complainant about

' 'Records Section matters which were

not limited to Mr. Robare's computer

in - Specialty. Finally, police officers often
“insisted upon getting information from

.- Mr.Robare, even when the female Re-

“sistence upon male management un-
“_der Chief Myers became at most a
. preference to appoint men to positions

- of authority under Chief Hollady. Com-
plainant's promotion to Section man-
agement evidences the fact that any
such preferente was not absolute.
Furthermore, swom officers were re-
placed by civilians in two other posi-
tions heading Management Services
Division sections, and eventually these
two other positons were filed by
women. There was, therefore, im-
provement in Respondent's atiitude to-
ward the employment and promotion
of women under Chief Hollady. Less
favorable treatment of female Records

““cords Section. employee who was

's‘en_r_ihg such an officer explained that
she could get the information.

18)As Office Supervisor of the Re-
cords Section, Complainant had the
same duties as she had been dele-
gated when she was Shift Supervisor,
and her general work was substantially
the same: she managed and worked in
the Records Section.

An exhibit in the record is an accu-
rate description of what Complainant
initially did as Office Supervisor. She
had virtually no additional duties that
she had actually performed as Shift
Supervisor, because almost all the
worl Sgt. Eilert and Sgt. Holden actu-
ally did between 1968 and 1974, in-
cluding their work pertaining to units
other than just the Records Section,
was assigned to individuals other than
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Complainant. During her first several
months as Office Supervisor, Comn-
plainant did some report reviewing, be-
cause she had observed Sgis. Eilert
and Holden doing it, but she then dis-
continued this work at Captain Hunter's
direction,

Between 1974 and 1978, Com-
plainants administrative workload as
Office Supervisor increased, as she
started a manual with written proce-
dures conceming the processing of
each type of document (the Report
Processing Procedures  Manual);
started and developed a manual detail-
ing other types of procedures (the Re-
cords Section Procedural Manual); and
devised a Dally Resume, a "diary"
summarizing the work done on each
shift, each day. She had more contact
with attormeys, the management and
staff of other public agencies, and tow-
ing companies, and delegated more
training to shift supervisors than she
had as Shift Supervisor. Complainant
did remain a working supervisor, per-
forming the work of a PSA-I or even
PSA- if she felt it appropriate. (From
at least 1976 on, there were no PSA-
1Il's assigned to Records Section.)

Between 1974 and 1978, Com-
plainants work also changed due to
technologicaf advances. For example,
Complainant "had a great deal to do
with organizing and implementing” Re-
spondent's record microfilm system in
1976-77, including training staff con-
ceming it. Her involvement in Respon-
denfs growing participation in
computerized law enforcement data
systems continued until, from Septem-
ber 1976 onward, she played a focal
role in the Record Section's conversion
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System (hereinafter RAIN).

Another exhibit is a detailed de-
scription of the work Complainant per-
foomed during the vyear before
February 1978. As Office Supervisor,
Complainant reported directly to Cap-
tain Hunter until February 1978, She
formally briefed Captain Hunter, and
was briefed by him, at least three times
each week, and he was available to
her fifteen minutes each moming.
Complainant and Captain  Hunter
openly and frequently discussed Re-
cords Section operations.

Between 1974 and 1978, the size
of the Records Section staff remained
the same, with the exception of five
temporary employees who worked on
the microfilming project when it was
getting underway. The Section's work-
load continued fo grow, and tumover to
Respondent's better-paying jobs and
ufiderstaffing remained chronic prob-
lems. The changes to microfim and
computer systems inevitably disrupted
and confused Records Section opera-
tions and, initially, added a great deal
of work.

At all times during her tenure as OF
fice Supervisor, Complainant was paid
less than Sgt. Eilert or Sgt. Holden had
been paid, as adjusted upward by an-
nual pay increases since their tenures
in the Records Section.

19)On March 17, 1976, Complain-
ant received from Captain Hunter a for-
mal perfonmance evaluation for her
March 1975 to March 1976 work. The
format of this evaluation was identical
to that of Complainant's 1973 evalua-
tion described in Finding of Fact 14
above. Captain Hunter graded Com-
plainant in  twenty-six  specific
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performance areas, nine of which re-
lated just to supervisory employees.
Complainant received no "Not Satis-
factory" grades. She received "Some
improvement Needed" grades in
" eadership," "Promotability,” and "Su-
pervisory Control.” She received the
grade of "Exceeds Standards” in six
factors; "Volume of Acceptable Work."
"Accepts Responsibility," "Accepts Di-
rection," "Effectiveness Under Stress,”
"Scheduling and Coordinating," and
“Operational Economy.” The remain-
ing seventeen factors were all graded
"Meets Standards."

The evaluation's namative section
conceming "Job Strengths” stated:

"Excellent at coping with volume of
work, You are always able to as-
sume new assignments within
{sic) short notice. You accept re-
sponsibility for your section and
work hard to accomplish the job.
You accept direction and are not
afraid to voice an opinion on is-
sues with which you disagree with-
out becoming argumentative.
When decisions are made, you
accept them without adverse reac-
tion. You are able to cope with in-
creased responsibiliies and work
loads and can maintain your
sense of humor. You take action
when you see the need without
waiting for direction. You work to-
ward improving service and quality
of work and have submitted written
documentation to support it. You
have been able to adjust person-
nel schedules to provide significant
personnel assignments o get the
job done although we have had
exireme absenteeism due to il-
ness. You are aware of costs of

material and manpower and utilize

them both to an admirable degree.

You are continuing towards self-

improvement by attending courses

to ephance your supervisory
experience.”

The evaluation's narralive section
conceming - work perforrnance "Defi-
clencies” stated:

"You must overcome certain feel-

ings of inadequacy, distrust and

favoritism which exdsts (sk) in the

minds of some of your subordi- '

nates. Regandless of whether
these are real or imagined, they do
exist and must be overcome be-
fore you can become totally effec-
tve as a leader. Supervisory
control can be enhanced by be-
coming more approachable. You
have not yet gained the complete
confidence of some of your
subordinates.”

Comments which Complainant and
her subordinates had made to Captain
Hunter had led him to conclude that
Complainant had difficulty communi-
cating with her subordinates. The pri-
mary example was Complainants
perceived favoritism, which was based
on Complainant's working closely with
each successive day shift supervisor,
Whoever was the day shift supervisor
at the time was perceived as Com-
plainants favorte. Although Captain
Hunter had discussed this problem
with Complainant, she had not been
able to dispel this perception.

This evaluation suggests as a
“goal" or "improvement program” that
Complainant continue to attend
courses in psychology and personnel
management, which Complainant did.

This forum finds that overall this
evaluation was favorable. Deficiencies
were cited to help Complainant opti-
mize her performance, not to indicate
that her performance was
unsatisfactory.

20Y0n or about May 17, 1976, a
written union grievance was filed which
had been signed by four Records Sec-
tion employees. The grievances com-
plained that Complainant's assignment
of a particular Records Section em-
ployee to training classes had been
discriminatory and unfair. On May 20,
1976, Complainant offered a lengthy
written Step | response to this griev-
ance, stating that Records Section
training selections were and should
continue to be based upon the need of
the Section and the individual employ-
ees and should be left to the discretion
of the management. Thereafter, dis-
cussion between the grievors and
Chief Hollady expanded the compiaint
to aiso embrace the alleged lack of
logic of Records Section shift rotations,
failure to pay for training time, failure to
permit PSA-I's to compete for a statisti-
cian position, and an alleged statement
by Captain Hunter that he would be
more likely to listen to a particular male
employee than to any of the female
empioyees under his supervision. All
of these complaints except that last
ohe related to activities which were the
responsibility of Complainant and Cap-
tain Hunter.

On June 23, 1976, Chief Hollady
made a lengthy written Step il re-
sponse to the expanded grievance.
His response stated that Complainant
and Captain Hunter would develop and
implement a formalized shift rotation
program, organized more in terms of
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seniority, and promised notice to all
staff of training assignment and their
rationale, as well as scheduling of
training assignments on an equitable
basis. It also promised pay for attend-
ing specifically assigned training and
the assignment to the statistician of
other PSA-l duties. Chief Hollady also
labeled the challenged “assignment
practices” of Captain Hunter and Com-
plainant "unacceptable”,

Thereafter, this grievance was pur-
sued no further. One of the employ-
ees who signed the grievance
admitted at hearing that unfaimess in
shift scheduling (which had been the
root of the complaint concerning
scheduling} had been a perceived
rather than actual problem. The same
employee labeled Complainant as a
“very competent’ Office Supervisor.

21)There is evidence of five other
union grievances filed by Records
Section employees during Complain-
ant's four years as Office Supervisor of
that Section.

1. Atthe Step ill level, Respon-
dents Personnel  Director
agreed in part with a September
16, 1975, grievance asking for
work-out-of-class pay.

2-4. Three of the five griev-
ances were fled by Lynette
Baker, a PSAd4 refemed by
some employees as a “cry-
baby." One, dated May 2, 1976,
complained about Respon-
dents break and lunch policy.
There is no evidence that it was
pursued after Comnplainant's
Step | response denying its
ment Another was filed by Ms,
Baker on the same day and
asked for “work-out-of-class"
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pay. it appears that Complain-
ants action was upheld. Ms.
Bakers thid grievance was
fled in 1977. It complained
about Respondent's promotion
standards requinng 50 wpm
typing speed of a PSA- appli-
cant. This grievance was ap-
parently resolved at Step It by
the City of Salem's Personnel
Department agreeing fo de-
velop a new selection proce-
dure without this requirement.

5. in response to the fifth griev-
ance, dated December 22,
1677, Chief Hollady upheld
Complainant's decision not to
gant a shift assignment
request.

Only one of these grievances re-
sulted in any change in a challenged
action for which Complainant was
solely responsible. There is no evi-
dence that Respondent felt that these
grievances reflected negatively upon
Complainant's work performance.

22)On April 22, 1977, Complainant
received a formal performance evalua-
tion of her work during the year ending
Apri 1, 1977, from Captain Hunler.
Because of a city-wide change, the for-
mat of this evaluation was completely
different from that of Complainant's

" previous evaluation.

In this evaluation, Captain Hunter
stated that Complainant performed
satisfactorily in the key performance
areas of planning and organizing the
Section's work activities, determining
staff training needs and developing
programs to meet those needs, provid-
ing necessary equipment and supplies
for the Section, and supervising staff
performance and correcting

deficiencies as needed.  Capfain
Hunter added that Complainant's prob-
lems in scheduling personnel and de-
termining  work  priorities  had
diminished and Complainant had im-
proved in communicating with staff and
getting them to communicate with
each other. He qualified his remarks
by stating that much more improve-
ment was needed in the latter area.

in the evaluation section headed
"performance  problems,” Captain
Hunter wrote nothing. In the section
headed “"acton for jobrelated em-
ployee development” Captain Hunter
wrote that

"Mrs. Penny has shown improve-
ment in her administration of the
Records Section this year, how-
ever, some deficiencies are still
present. To assist her in overcom-
ing these and to improve her cwn
job performance, several goals
have been identified for this com-
ing year. Successful achievement
of these goals will serve to meas-
ure her job performance this next
year."

These goals were included in the
evaluation because of a new require-
ment that aill evaluations include a
work plan and goals. The evaluation
articulated "General Goals" in person-
nel administration, equipment and sup-
plies, and planning. In addition, it
established the following “Specific
Goals™"
"4, Establish and develop a train-
ing program to train enough peo-
ple in data coding to have five
experienced data entry persons in
the section.
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"2. Train all but probationary per-

sonnel in data entry other than

coding.

"3. Complete microfiming of de-

pariment records through year

1976.

"4, Bring all data entry up to cur-

rent time and keep it curment.

"5. Improve job satisfaction of sub-

ordinates by improving communi-

cations befween employees.”
Complainant wrote on this evaluation
that the evaluation and work plan had
been discussed with her and that she
found the goals "achievable.”

This forum concludes that this
evaluation was favorable overall and

~ that Captain Hunter believed that Com-

plainant was, at the least a good and
improving manager. There is no indi-
cation that he felt that the problems
noted were serious, so this forum con-
cludes that they were not

23)0On or about Aprl 28, 1977,
Captain Hunter informed Complainant
by written memo that he had been in-
formed that a Records Section shift su-
pervisor had refused to accept an
incident report and fo perform a service
conceming the report for Respondent's
Command Center, because the report
did not meet the criteria for an "inci-
dent" Captain Hunter criticized the
shift supervisor for failing to effectively
communicate with fellow employees
and indicated that the occumence
showed a training deficiency. He di-
rected Complainant fo comect the
problem. At hearing, Complainant ex-
ptained, and this forum finds, that there
were frequent problems in communi-
cation between Records Section shift
supervisors and the Command Center

swom personnel involved in this inci-
dent, because of the latter's "surly and
overbearng attitude to non-swom
personnel”

There is no indication that Captain
Hunter felt that this incident evidenced
that Complainant had a serious per-
formance problem, so this forum con-
cludes that it did not.

24)In May 1977, Complainant_in-
formed Captain Hunter, for the first
time on the record, that she thought
her salary was too low. At the time she
was being paid at the highest (sixth)
salary step for the Office Supervisor
classification, but less than Sgt. Eilert
or Holden had been paid {as adjusted
upward by annual salary increases
since their tenure in the Records Sec-
tion). In response, Captain Hunter
asked Complainant to complete a new
Position Classification Questionnaire,
describing how she spent her work
ime, which she did. Captain Hunter
found Complainant's completed ques-
tionnaire to be an excelient delineation
of her job and forwarded it with his sig-
nature to Chief Hollady. Captain
Hunter supported Complainants ef-
forts to get a higher salary, but did not
feel that she should be paid as much
as a sergeant.

Thereafter, on May 18, 1677, Chief
Hollady asked the Personnet Deparl-
ment of the City of Salem to conduct a
reclassification study in order to ascer-
tain the appropriate salary range for
Complainant. In his written request,
Chief Hollady indicated that he feit that
because of changes in the number
and variely of duties and responsibili-
ties in Complainant's position, her job
description and salary should be “al-
tered." His request conformed with the




City of Salem's standard procedure for
obtaining reclassification of a position.

* 25)George Gura, a personnel ana-
lyst for the City of Salem, performed
the reclassification study which Chief
Hollady requested. He was very expe-
rienced in doing such studies. After
auditing all the duties and responsibili-
ties delineated in Complainant's Ques-
tionnaire, Mr. Gura went to the labor
marketplace to find comparable posi-
tions. He defined the marketplace as
the Mid-Wilamette Valley, because
this was the area in which Respondent
would have to recruit for Complainants
position. Most law enforcement agen-
cies he contacted had a swom officer
in charge of both their records and
communications units, doing work
which was therefore greater in scope
than Complainant's and entailng pro-
gram responsihilities which Complain-
ant did not have. Mr. Gura found only
two other positions which were compa-
rable to Complainant's, in that they in-

volved management of high volume

reconds retention clerical operations.

On June 13, 1977, Mr. Gura circu-
lated his study of Complainants posi-
tion. it concluded, based upon "the
admittedly fimited . . . data," that the
compensation rate for the Office Su-
pervisor classification was about 10%
below the prevaiing maxmum aver-
age salary in the labor marketplace. It
recommended that that rate be ad-
justed upward from range 14B fo
range 15B, effective July 1, 1977, and
stated that such adjustment would
place the position in a “financially com-
petitive” posture with the comparabie
positions Mr. Gura had found.

Mr. Gura's testimony established
that in doing this study, he did not
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consider the Records Section one of
Respondent’s most important units, as
this forum has found that it was.

26)Pursuant to Mr. Gura's recom-
mendation, Respondent raised the
range for its Office Supervisor classifi-
cation from 14B to 158, effective July
1, 1977. As before, Complainant was
placed at the highest step of the Office
Supetvisor range, and her salary in-
creased approximalely five percent.

Also effective July 1, 1977, Respon-

dent raised the salaries paid all its
ranges by 66 percent On July 1,
1977, therefore, Complainant's salary
was raised by a total of about 11.6 per-
cent, from $1040.00 to $1161.00 per
month. This was less than Sgt. Eilert
or Sgt. Holden had been paid, as ad-
justed upward by annual raises since
their tenure in the Records Section.
Complainant did not receive any other
raise in pay until April 1, 1978.

27)On July 1, 1977, Complainant
responded to Mr. Gura's study with her
own study. Complainant had no train-
ing in personnel or salary analysis. Cit-
ing data which she had compiled
herself, Complainant argued that, even
with her July 1, 1977, raises, she was
receiving considerably less compensa-
tion for her work than her counterparts
in comparable agencies. She also
stated that she felt a salary increase
would be appropriate in light of Re-
spondent's emphasis on affirmative ac-
tion. Complainant still felt that she
should be paid according to the scale
by which Respondents sergeants
were paid.

After reviewing Complainant's
study, Mr. Gura advised Lamy Wacker,
the Personnel Director of the City of
Satem, that he felt reservations about

the comrrelation between Complainant's
position and the positions Complainant
had considered comparable to her
own.

28)During the summer of 1977,
Complainant repeatedly discussed her
pay complaint with Sgt Ronald Son-
demman, who was in charge of Re-
spondent’s Personnel and Training
Section. Sgt Sonderman agreed that
Complainant should be paid more and
referred her to Jeannie Large, Affirma-
tive Action Officer for the City of Salem.
After speaking with Ms. Large, Com-
plainant decided against pursuing her
complaint through her.

290n August 10, 1977, Mr.
Wacker replied to Compiainant's July
1, 1977, study. He opined that the sal-
ary range for Respondent's sergeants
was too high for Respondents Office
Supervisors. He stated that Respon-
dent was "going to review" some of the
other "jobs in the City to see if the Of
fice Supervisor classification” was
"properly placed intemally. Mr.
Wacker promised fo inform Complain-
ant of the resuits of that review. He
never did, and there is no evidence on
the record that this review was ever
done.

30) On August 11, 1977, Complain-
ant told Sgt. Sonderman that it looked
like she "wouldn't get anywhere (with
her pay complaint) without filing (a
complaint) with Affirmative Action or
EEO." Sgt. Sonderman told Chief Hol-
lady this. Sgt Sondemman then told
Compiainant that the Chief asked that
she not pursue filing such a complaint
unil Mr. Wacker's review was com-
pleted. Complainant said that she
would wait until the survey could be
completed.
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31)During the Fall of 1977, in a
meeting aftended by Chief Hollady,
Phil Robare, Captain Hunter, and oth-
ers, Complainant stated that she was
still paid less than her counterparts.
Chief Hollady said he thought Com-
plainant's pay should be higher, but not
as high as that of a sergeant,

32)In November 1977, after Com-
plainant had obtained the document
necessary to file a civil rights complaint
with the Bureau of Labor and Indus-
tries but before she had submitted
them to that agency, Complainant toild
Chief Hollady directty that she was
thinking of filing a civil rights complaint
with an "EEO agency.” Chief Hollady
told Complainant that he could under-
stand her feelings, that he thought she
should have a raise in pay, and that he
had no control over the time the City's
Personnel Department was taking to
complete its review.

33)0On December 30, 1977, Com-
plainant received a memo from Cap-
tain Hunter complaining that a Records
Section shift supervisor had filed three
weekly evaluations of a probationary
employee which were inadequate be-
cause they did not either specify any
action taken by the supervisor to cor-
rect areas needing improvement or in-
dicate any improvement.  Capfain
Hunter asked Complainant to make
progress in correcting this problem by
January 20, 1978.

34)On or about January 27, 1978,
Respondent advised Lieutenant Lyle
Gembala that he was being given a
special temporary assignment to Re-
spondent's Records Section. On or
about February 2, 1978, Captain
Hunter sent a memo {o Records Sec-
tion staff which stated that Lt. Gembala
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" would "conduct a study of the functions

~-and-duties performed by the" Section,
‘review and change assignments or
schedules of personnel as necessary,
and administer overall operation of the
Section to improve efficiency and ef-
fectiveness within  available re-
sources.” Lt Gembala began working
on his assignment on February 6,
1978.

When he began his assignment, Lt
Gembala had no more than a basic
understanding of Records Section pro-
cedures and practices. He had con-
siderable police department training in
principles and management.

At the beginning of Lt Gembala's
month in the Records Section, he went
over with Complainant the General
and Specific Goals contained in her
Aprit 1977 evaluation, relative to her
cumrent performance. He concluded
that the General Goals had not all
been met, in that Complainant was not
picking out and evaluating employees'
deficiencies; she had put no schedul-
ing information in writing except for the
schedule itself and had no "shift re-
quirements for a batance;" she had not
fully achieved the training objectives
because of a lack of time and re-
sources; she had not developed a sys-
tem to provide for adeguate supplies;
and she had no "written guidelines” or
"systemized structure” for preventative
maintenance of equipment. Lt Gem-
baia also stated that Complainant told
m that not all of the Specific Goals
had been or could be met.

Lt Gembala worked in his assign-
ment to the Records Section for about
one month. During this time, Com-
plainant was directed to, and did, re-
port to him rather than Captain Hunter.

Lt. Gembala reported to both Captain
Hunter and Chief Hollady. During this
month, Lt Gembala had a desk in the
Records Section; discussed the Sec-
tion with Captain Hunter, Chief Hol
lady, Complainant, and other Section
personnel, and had all incoming and
outgoing Section  correspondence
routed through him. Lt Gembala and

Complainant did not ioock together at

the whole Records Section operation
the way Complainant felt they should
have, in order to accomplish the stated
purpose of Lt Gembala's assignment.
Lt Gembala did not have Complainant
do any analysis, nor did he corvey to
her any findings other than, one month
after he left, his evaluation of Com-
plainant described in Findings of Fact
37 and 38 below. He did not discuss
any Records Section procedures,
functions, or systems with Mr. Robare
or speak with Mr. Robare at all in any
detail, even though Mr. Robare was an
important Records Section employee
with considerable knowledge of the
Section's procedures and priorities.
Moreover, Lt Gembala did not ask Mr.
Robare about Complainant's perform-
ance, even though Mr. Robare was
functioning more fike her assistant than
was any other person.

Upon completing his assignment fo
the Records Section, Lt Gembala pro-
duced no written study of the "function”
or "duties” of the Records Section,

suggesting how procedures could be

improved. In fact, he did not produce
any written reorganization plan for the
Section or any document to articulate
this study of the Section to Chief
Hollady.

Al hearing, upon consuiting notes,
Lt Gembala testified that during his

month in Records, he found the follow-
ing problems and took the following ac-
tions to end them.

a) In the area of its prining sys-
tem, the Section was messy and disor-
ganized. Lt Gembala directed the
Section to clean up this area and keep
it clean. He also determined that the
printing system was grossly inefficient
and in extremely poor state of repair,
so he obtained another one. {Com-
plainant had been well aware of the
problems created by, and the state of
repair of, the printing system, and she
had made several alternpts to cbtain
ancther machine or use of one of Re-
spondent's less messy machines. Re-
spondent had told her that it could not
afford a better machine for the type of
printing the Records Section did.)

b) it Gembala concluded that
there was no organization to the requi-
sitioning of supplies, so he directed
that a system with written guidelines be
devised,

c) Lt Gembala directed that filed
“mug shots" which were not statutorily
"records” be disposed of.

d) Lt Gembala recommended
minimum staffing by shit and auto-
matic authorization to bring any shift up
to those minimums,

e) Lt Gembala directed Compiain-
ant to establish "some" priorities con-
ceming "some" work assignments.

f) 1t Gembala directed that a
“systemized system” be established
for records organization, because simi-
lar types of records were kept in totally
different file cabinets. (Complainant
explained at hearing that those reconds
were organized in terms of the fre-
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quency with which they were used,
rather than just by subject matter.)

g} Lt Gembala directed that old
traffic wamings and citations be ex-
punged and written guidelines estab-
lished conceming their retention and
disposal.

h} Lt Gembala directed that writ-
ten guidelines be established concem-
ing the retention of teletypes, because
useless teletypes were being retained.

i) Lt Gembala directed that Hu-
mane Society slips stacked in boxes
go to the City Recorder as per a city
ordinance,

) Lt Gembala discontinued some
specific duplicative functions which Re-
cords Section staff were canying out,
by eliminating certain logs and files on
types of reports.

k) Lt Gembala directed that cer-
tain work backlogs be "priontized" and
"caught up.”

35)During approximately the first
week of March 1978, Lt. Gembala left
the Records Section and began a pro-
jectin the Property Control Section.

36)On March 20, 1978, Captain
Hunter was demoted, at his request, to
the rank of lieutenant and transferred
to a management position in Respon-
dent's Field Operations Division.

Captain Hunter had been over-
whelmed by his very heavy workdoad
since late 1976 and by some personal
problems. His workioad had included
a great deal of planning and research
for the microfitm system and RAIN; im-
plementing a number of other new pro-
jects;, a heavwy Records Section
workload and a very heavy workload
conceming the Personnel and Training
and Property Control Sections, and his



. other assignments, Because of ex-
haustion, Captain Hunter had informed
Chief Hollady in late 1977 that he was
considering asking for a rank reduc-
tion. In February 1978, Captain Hunter
had formally requested his demotion.

Captain Hunter was not present in
the Management Services Division af-
ter the first part of March 1978. When
his reassignment took effect, Captain
John Newell was temporarly assigned
to command the Division.

37)Sometime between March 20
and April 3, 1978, Captain Newell in-
structed Lt Gembala to formulate the
forrmal  performance evaluation of
Complainant due on April 1, 1978. Lt
Gembala was no longer Complainant's
supervisor. The evaluation was to ap-
praise Complainant's work during the
twelve months preceding Aprit 1, 1978.
Lt. Gembala had observed Complain-
ant during one of those tweive months.

It was the procedure of the City of
Salem to have an employee evaluated
by the person who was his or her su-
pervisor at the time of the evaluation, in
this case Captain Newell. This person
usually consulted with any other per-
son who had supervised the employee
during the period to which the evalua-
tion pertained. Respondent alleges
that Captain Neweli had Lt Gembala
evaluate Complainant because he was
her most recent immediate supervisor.
(Captain Newell had been Complain-
ant's immediate supervisor for at most
11 days as of the date of the evalua-
tion was due) Lt Gembala did not
consuit with Captain Hunter, who was
Complainants immediate supervisor
for ten months of the twelve month
evaluation period. When Lt Gembala
was first assigned to the Records
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Section in February 1978, he had

briefly talked with Captain Hunter
about Complainant's performance, and -
Captain Hunter had indicated that

Complainant had a communication

problem with subordinates and was re- -
luctant or unable to delegate some
work. However, Lt Gembala did not -
subsequently talk with Captain Hunter -

about Complainant's job performance.

Even though Captain Hunter was sfill :

working for Respondent when Lt
Gembala evaluated Complainant,
Captain Hunter had "no direct input’ on
this evaluation; Lt Gembala did not
talk with him about it. Lt Gembala as-
serts that he based his evaluation of

Complainant upon his personal obser- '

vations and discussions with Com-
plainant during his month in the
Records Section and his February
1978 discussion with Captain Hunter
about Complainant.

38)Lt Gembala stated on his
evaluation that Complainant had per-
formed satisfactorily in the key per-
formance areas of knowledge of work,
relaionships with superiors, and
budget preparation. Under the head-
ing of “action for job related employee
development," Lt Gembala crticized
Complainant for spending too much
time performing staff duties; not insur-
ing that staff cleardy understood her
scheduling and the rationale therefor;
not having adequate written guidelines
and not insuring that staff performed
according to guidelines which did exist;
not leading staff in a desirable manner
during meetings; not achieving more
than a "small percentage of last year's
evaluation and work plan projects," ap-
proving and wrting staff evaluations
which did not accurately document
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problem areas and plan work; and not
having sufficiently developed written
training material.  Other than the
above-stated mention of Complainant's
last (April 1977) evaluation, Lt Gem-

- bala did not specifically evaluate Com-
: plainant as to her accomplishment of

that evaluation's General or Specific
Goals. In the namative porfion of his
evaluation, Lt Gembala concluded:

"My evaluation of your perform-
ance is deficient to the point that
you must improve significantly in
all areas of responsibifity or face
the possibifity of removal from the

As part of his evaluation, Lt. Gem-
bala established a new five-page work
plan for Complainant and indicated to
her that the work plan's "evaluative cri-
teria" would serve as the “factor(s)" in
her next evaluation. Complainant
helped formulate and agreed upon the
time “goals” for achieving this work
plan. Her estimates were based upon
nonmal operations in the Section.

On a cover sheet for Complainant's
evaluation, Lt Gembala stated:

"As a part of her work plan, on-
going evaluation and on-the-job
training Office Supervisor Penny
will be formally evaluated again in
six months. Significant overall job
improvement in Key Performance

Areas is mandatory."

On April 3, 1978, Lt Gembala con-
ducted an interview with Complainant
in which he went over her evaluation
item by item. Captain Newell, who had
already reviewed and approved the
evaluation, attended. |t Gembala
took notes during this interview. Com-
plainant did not. Complainant left this

interview firmly convinced, because of
the tone of the interview and Lt Gem-
bala's clear infimation, that she would
be demoted in six months. She made
no objection or comment on this
evaluation because she believed that it
wotld be futile to do so.

This was the first time in Complain-
ants 19 years of service for Respon-
dent that she had had an evaluation
whose dominant tone and majority of
comments were negative. For this
reason, this forum finds that this was
Complainant’s first unfavorable evalua-
tion during her employment by
Respondent.

39)When Complainant received
her April 1, 1978, evaluation, she be-
lieved, and this forum finds, that the
Records Sections was operating refa-
tively smoothly. Staff seemed more
satisfied with their jobs and were stay-
ing long enough to become trained.
There was less staff bickering and less
desire to transfer out of the Section.
The Section had no new problems. As
recently as the Spring of 1978, another
police department had looked to Re-
spondent's Records Section as a very
good maodel.

At hearing, Complainant testified,
and this forum finds, that, as of Apnit 1,
1978, four of the five Specific Goals
contained in her Aprl 1, 1977, evalua-
tion had either been fully accomplished
or there was justification for their not
having been fully accomplished.
(Complainant was not asked about the
fifth Specific Goal.)

40)Because 1t Gembala was
number one on Respondents civil
service promotional list for captain, he
was promoted to that rank, effective
June 12, 1978, and assigned to
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replace Captain Hunter as Com-
mander of Respondent's Management
Services Division. He thereby again
became Complainant's immediate
SUpervisor.

41)Captain Gembala testified at
hearing that before June 12, 1978, he
had "absolutely no idea” that Com-
plainant had filed a civil rights com-
plaint and that he did not recall having
heard before then that she was dissat-
isfied with her pay. He siated that he
leamed of Complainants civil rights
complaint on June 12, 1978. This fo-
rum does not believe that Caplain
Gembala found out about Complain-
ants civil rghts complaint the very
same day he was promoted but did not
discover at least her 1977 attempls to
achieve higher pay during the one
month he scrutinized Complainant in
February 1978 or when he evaluated
her in April 1978. It is inconceivable,
given his alleged thoroughness, that
Captain Gembala did not peruse Re-
spondent's personnel file for Complain-
ant during that month or when he
evaiuated Complainant, and that such
file would not have contained, at the
very least, the exhibits which directly
concem Complainant's pay complaint
and all of which were sent to Chief Hol-
lady. Furthemrmore, since Lt Gembala
reported directly to Chief Holtady dur-
ing his assignment to the Records
Section, it is extremely unlikely that he
did not discuss Complainant's work
with Chief Hollady.

Such a discussion certainly would
have included some mention of the
civil rights complaint against Respon-
dent which Complainant had recently
filed. For all these reasons, this forum
finds that Captain Gembala knew of, at
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least, Complainants dissatisfaction
with her pay before he was promoted
to Captain.

42)After his assignment to the Re-
cords Section in June 1978, Captain
Gembala again had a conference with
Complainant about his last evaluation
of her, in particular about the microfim
and evaluation goals on its work plan,
Captain Gembala took notes at this
conference, and Complainant did not.
Complainant found this conference to
be intimidating rather than constructive
in fone.

During June and July 1978, Cap-
tain Gembala did not spend his time
observing Records Section operations
to evaluate and find ways to improve
them, as he allegedly had done during
February 1978. Captain Gembala was
not nearly as accessible to Complain-
ant as Captain Hunter had been and
they did not have frequent discussions
about Records Section operations.

43)During the Summer of 1978,
the cicumstances affecting the Re-
cords Section were far from nomal,
The physical area the section ocoupied
was completely remodeled, to reduce
the Section's space by about half and
build new offices for RAIN and Re-
spondents management and com-
puter. All Records Section equipment,
fumniture, records, reference materials,
elc. were displaced and stored in
boxes for periods of tme. They even-
tually had to be unpacked and rear-
ranged to fit info the smaller new
space. Complainant had to pack all
the books, files, and cther materials in
her office so they could be moved and
piled in a comer. For at least two work
days, she had no desk. She was with-
out a telephone for a long period of

- $1256.00 per month.
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time. Construction workers were con-
stantly working in or near and walking
through the Section's work space. For
at least two months after Complainant
moved out of her office, construction
was not completed in the Section's
work area. This construction was a
time consuming distraction which sig-
nificantly disrupted Records Section
operations.

On June 15, 1978, the Records
Section began staffing Respondent's
Front Desk, assisting people who
came into Respondent's station. The
Section was given no additional per-
sonnel with which to accomplish this
additional duty. The installation of a
computer-refrieval system during the
summer brought more work for the
Section in the way of meetings, moni-
toring, and entry making.

Finally, from April through Septem-
ber 9, 1978, there were more homicide
investigations than usual. Each was a
priorify and caused significant exira
work for the Records Section. Four in-

| ~volved many leads, and the resulting

increase in record checking occupied
whole shifts of Records Section em-
ployees. The fact that the new com-
muter was not always working welt at
that point added to the work tme
involved,

In sum, during the Summer of
1978, the construction in the Reconds
Section, the decrease in the Sectlion's
work space and the increase in its
work load necessarily disrupted and
impeded the functioning of the Section.

440n July 1, 1978, Complainant
and all other employees of the City of
Salem received a routine raise in pay.
Complainant's salary became

45)During approximately the week
before August 18, 1978, Captain Gem-
bala held two conferences with Com-
plainant about her job performance.
When Complainant began taking notes
at one of these two conferences, Cap-
tain Gembala stopped talking and told
Complainant she was not taking the
conference constructively, because
{he said) she was taking notes for
"some kind of future court action”
Captain Gembala felt that Complain-
ant's attempts to take such notes indi-
cated that her relationship with him
was no fonger "healthy and open," that
her overall attitude and degree of co-
operation were no longer healthy, and
that she was no longer working toward
her goals optimistically. Captain Gem-
bata did not resume this conference
untii Complainant stopped taking
notes. He had referred to his files and
taken notes during all his meetings
with Complainant.

At his second August 1978 confer-
ence with Complainant, which took
place approximately one day before
Complainant began a month long va-
cation, Captain Gembala told Com-
plainant that his recommendation
would probably be that Complainant
be demoted. He asked Complainant if
she would consider requesting "reas-
signment’ and told her that he would
have to have any such request from
her in writing the next day. Complain-
ant did not request reassignment.

46)Between approximately August
18, 1978, and September 18, 1978,
Complainant took her vacation. At
some time no later than June 1978,
she had scheduled this vacation ac-
cording to the weather pattem of the
place she was going to visit.
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U 4TIAL hearing, Captain Gembala
testified, and this forum finds, that he
did not start formulating his written
evaluation of Complainant, due Octo-
ber 1, 1978, until August 23, 1978. Be-
fore that date, he had just accumulated
documents, without beginning to com-
pile or assess them as a whole. On
August 23, 1978, he started o assem-
ble and evaluate "things" in a system-
atic fashion. Captain Gembala testified
at hearing that during Complainants
vacation, because of his discussions
with Complainant and problems which
arose when she left on vacation, he
started probing perceived problem ar-
eas and discussing then with the per-
sonnel involved. Captain Gembala
mainfains that each discussion re-
vealed “disturbing” information and
caused him to probe deeper. During
Comptainant's vacation, Captain Gem-
bala came to the Records Section at
all hours to interview Records Section
staff individually in his office regarding
Records Section problems and Com-
plainant's competence. Captain Gem-
bala did not talk with Mr. Robare, the
Section's Records Specialist and the
person still functioning, more than any-
one else, as Complainant's assistant.
The staff felt that Captain Gembala
was “lurking” around the Section, and
he made them feel apprehensive.

48)0On September 18, 1978, upon
her retumn to work after her vacation,
Complainant was told by at least two of
Respondent's police officers that while
she was on vacation, Respondent had
told them in a briefing that she was to
be replaced by Sergeant Fickdin.

On the same day, Complainant re-
ceived a memo from Captain Gembala
which surnmarized his opinion of her

work performance. it concluded that
Complainant's

". . . job performance is deficient to
the point that it constifutes 'im-
proper conduct as defined in the
City Personnel Rules.

"Improper conduct if substanti-
ated, is of sufficient severity to war-
rant demotion."

The memo also informed Complainant
that she had until September 20, 1978,
to respond in writing, that she could
make verbal statements to Captain
Gembala at 3 p.m. on September 21,
1978, and that Captain Gembala's per-

fomance appraisal of Complainant

could be finalized and Respondents
decision conceming her demotion
wouk] be made and communicated to
her by 3 p.m. on September 22, 1978.

49)in a memo to Captain Gembala
dated September 20, 1978, Complain-
ant denied all the assertions concem-
ing her work performance contained in
Captain Gembala's September 18,
1978, memo.

50)At 1:30 p.m. on September 21,
1978, Complainant received Captain
Gembala's voluminous documentation
of the assertions in his September 18,
1978, memo (now an exhibit herein).
The cover memo reiterated the Sep-
tember 22, 1978, 3.00 p.m. deadiine
for finalization of Complainant's per-
formance appraisal and communica-
ion of Respondent's decision
concerning her demotion.

51)In response to her September
21, 1978, receipt of Captain Gembala's
documents, Complainant asked him
for more time to review them and re-
spond to specific allegations. Although
Complainant had seen at least some

of the documents dated before August

18 as they were generated, this was

the first ime she had seen any of them
within the context of her performance
appraisal and the conclusions Captain
Gembala had drawn from them. Com-
plainant's request was denied by Cap-
tain Gembala.

52)During the several days be-
tween approximately September 18
and September 22, 1978, and defi-
nitely on September 22, 1978, Captain
Gembala was Respondents acting
Chief of Police, due to the absence of
other higherranking officers. He had
received Chief Hollady's informal ap-
proval of his recommendation to de-
mote Complainant before that time.,

53)Complainant received her ac-
tual performance appraisal on Septem-
ber 22, 1978. The first part of this
massive document consists of infro-
ductory pages (pp. 1-11) and summary
pages (pp. 12-19). Essentially, Cap-
tain Gembala states therein that while
Complainant had performed satisfacto-
rily in the key performance areas of ap-
pearance, understanding the pertinent
union contract, and employee safety,
her job performance constituted "Im-
proper Employee Conduct' in violation
of Section 8.2 of the Cily of Salem's
Personne! Rules, because of her 'Inef-
ficiency” and "incompetence” (Section
8.2d) and her "willful violation of rules
or reguiations prescribed by a depart-
ment head." (Section 8.2k).

Thereafter, the performance ap-
praisal includes seven sections, each
of which concems one type of defi-
ciency. Each section has a cover nar-
rative page{s) written by Captain
Gembala, followed by exemplary
documents. The seven sections are
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tiled "Failure to Follow Orders” (pp.
20-27), "You have failed to comply with
department written directives" (pp. 28-
30), "You do not exercise adequate su-
pervisory control" (pp. 31-38), "Your
planning is inadequate . . " (pp. 55-58),
“You have not conducted proper re-
view and evaluation . . " (pp. 59-74),
and "You have failed to carnry out your
supervisory and administrative duties
as an Office Supervisor in charge of
the Records Section in a satisfactory
manner” (pp. 75-81).

Page 82 of this performance ap-
praisal consists of Captain Gembala's
"Summary,” "Determination" and
“Recommendation,” followed by six
pages of documents. Finally, pages
90-166 consist of evaluations of Re-
cords Section employees.

54)The specific criticisms which
Captain Gembala made in his Per
formance Appraisal, and Complain-
ant's responses thereto, were:

inants Fai .

All Evaluations to Be Timely

On June 23, 1978, Captain Gem-
bala had told Complainant that em-
ployee performance evaluations had to
be submitted to him early enough to al-
low him to review and submit them by
their effective date. He had explained
that timely evaluations gave the evalu-
atees timely feedback and raises in
compensation, where such raises
were attached to the completion of the
evaluation. Although Complainant toid
Captain Gembala that evaluations
would be on time, eleven evaluations
of four different employees were sub-
mitted late after June 23, 1978.

1. Two were annual
evaluations formulated by
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© Complainant which were sub-
mitted at least one month after
their July 1, 1978, due dates.

2. Eight were evaluations
of one probationary employee,
and they included one weekly
evaluation, one mid-probation
evaluation, and six bi-weekly
evaluations. Complainant had
taken no comective or discipli-
naty action against the evalua-
tor, other than to have her do
the late evaluations and {0 as-
sign two of the evaluations due
during the evaluator's vacation
to another employee. However,
the employees to whom Com-
plainant had assigned the
evaluations had not observed
the subject for evaluation pur-
poses or used the appropriate
form before, and Complainant

had assigned her the evalua-
tions two days after one was
due.

3. One mid-probation eval
uation, due July 1, 1978, was
tumed in neary two months
late.

None of these evaluations involved a
raise in compensation.

Atthough Complainant was respon-
sible for seeing that all Section evalua-
ions were done on ftime, she
personally completed evaluations on
just the shift supervisors. New em-
ployees were to be evaluated once
each week for their first three months;
once every iwo weeks for the next
month; and once each month for the
final two months of their probation. In
addition, they received a mid-probation
evaluation after three months. No one
liked to do evaluations. The weekly

evaluations were due too often to
serve any purpose, because in just
one week there was rarely any percep-
tible change in the subjects assign-
ment or work product. [n addition, the
evaluator did not necessarily get to ob-
serve the subject often enough during
just one week fo evaluate his or her
work. Weekly evaluations were at best
repetitious.  Historically, the weeldy
and biweekly evaluations of Records
Section probationary employees had
always been late. Complainant repeat-
edly chastised and exhorted her staff
verbally to elicit on-ime evaluations,
but that did not solve the problem.
Complainant did not issue any written
reprimands for late evaluations. Com-
plainant did not recommend to Captain

Gembala that the frequency of proba- .

tionary evaluations be changed.

Captain Gembala told Complainant
that he could accept tardiness if he
were given advance notice that it
would occur, along with a good expla-
nation. Complainant did not give Cap-
tain Gembala such nofice.

Although late evaluations had con-
tinued throughout Complainant's ten-
ure as Office Supervisor, Respondent

had not previously indicated to Com-:-

plainant that they rendered her an un-
satisfactory  employee. Captain

Gembala had not mentioned late
evaluations in his April 1978 appraisal
of Complainant. However, the atten-
tion given late evaluations in Captain
performance  appraisal
makes it clear that this problem consti--:
tuted at least a substantial part of the:
reasons he gave for recommending

Gembala's

her demotion in September 1978.
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Captain Gembala toldd Complainant
that he wanted her to be a managing
supervisor, not a working supervisor.
Despite this directive, for 1 1/2 days
during the Summer of 1978, Complain-
ant purged and shredded files; for 3/4
of an hout on July 21, 1978, she num-
bered enhvelopes; and did some of her
own typing.

Complainant did the above-noted
purging and shredding because she
could do it faster and better than her
staff and the construction described in
Finding of Fact 43 above prevented
her from performing her other duties.
Complainant maintained that she did
no shredding after Captain Gembala
told her not to.

Complainant numbered envelopes
during the brief time cited because her
staff was so busy.

Complainant did some of her typing
because she could type faster than
dictate, the only other option.

Until Captain Gembala began run-

ning the Records Section, Respondent

wanted Complainant to be more of a
working than managerial supervisor.
For example, Captain Hunter had not
protested when, in May 1977, Com-
plainant noted that she spent 5.8 per-
cent of her time doing staff rather than

wanted an absolute reversal of this
emphasis, with Complainant doing
nothing but supervision and manage-
ment, but no additional personnel were

added to do the work which
Complainant had done.
. .
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Because of rapid changes in law
enforcement activies generating re-
cords and in record-keeping systerns,
the procedures of the Records Section
had to and did change all the time.
This made it impossible to incamate
procedures in writings which were
clear, concise, and complete, and to
keep them in a neat, perfectly organ-
ized and indexed, and complete man-
ual. Nevertheless, during her tenure
as office Supervisor, Complainant de-
veloped at least two systems for the
written arficulation of procedures and
one to apprise Complainant and her
staff of what was actually occurring in
the Section. In 1978, as procedures
changed, a new procedure was written
in memo form. One copy of each
memo was sent to each Records Sec-
tion employee, one copy was inserted
in the Procedures Manual kept in the
staff area for staff reference, and one
copy went to Complainant Most ac-
tions which the Records Section took
were covered by a written procedure.

Captain Gembala appears fo have
expected a procedures manual which
clearly dictated the appropriate staff
action for every conceivable situation.
He gave only one example of a proce-
dure for which there was, apparently,
no written guideline: because the staff
did not know the location and exis-
tence of one file, he infemed that no
written procedure existed conceming
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that file. He did not give Complainant a
reasonable opportunity, before he rec-
ommended her demaotion, to respond
to his inference. Given the above-
described circumstances, Complain-
ant's success in having "most” proce-
dures written constitutes substantial
and reasonable compliance with Cap-
tain Gembala's expectation.

To support his allegation that Com-
plainant discontinued or changed pro-
cedures without proper notice to all
staff, Captain Gembala cited two ex-
amples of instances in which employ-
ees were not aware of such changes,
plus the fact that eight employees had
not received copies of their union con-
tract as of September 5, 1978. How-
ever, a memo of at least one of the
above-mentioned changes had been
sent to all employees.

Captain Gembala cites three in-
stances in which the Records Section
Procedural Manual contained conflict-
ing directives. This was true of Com-
plainants copy of that manual, which
was kept in her office and was just for
her own use; but it was not true of the
copy of the manual kept in the staff
work area for staff reference. Com-
plainant defiberately kept memos of old
procedures beside her memo of the
cument procedure on the subject, in or-
der to aid her in locating records which
had been processed when the old pro-
cedures were in effect. Captain Gem-
bala had ordered Complainant to keep
what he called the "master” copy of the
manual in her office and to have it up-
to-date and containing originals. Com-
plainant did: "up-to-date” for her rea-
sonably meant that it contained copies
of all procedures which she might need
to know.

Captain Gembala also faulted
Complainant's failure to tell the staff
what to do during her vacation if a par-

ticular person came to pick up certain
records.

Finally, Captain Gembala criticized
Complainant for not consulting with or
notifying her superiors before answer-
ing a question from the staff of the -

State Archivist about a proposed
change in Respondents Record Re-
tention Schedule and for failing to in-

fom Captain Gembala or Chief
Hollady in writing when the State Archi-

vist subsequently made the change.
Respondent had had Complainant for-
mulate is recommendation for the

change, and it is not clear that Com-

plainant understood the query from the
Archivist as anything more than a
question about her recommendation.
Once the State Archivist actually made
the change, pursuant to its new author-
ity to do so, Complainant did so inform
the person responsible for Respon-
dent's records retention.
) Complainants Fai S

that Her Staff was Adequately Trained

Complainant trained shift supervi-
sors (PSA-II's) to do her job and over-
saw the training of the PSA's by
examining their training manuals and
reviewing the daily resume of what
each employee had done each shift, to
ensure that each PSA-l was trained in
each area. Complainant assigned one
PSA to be responsibie for the training
and evaluation of each PSA{. PSA-I's
could ask their PSA-Il or Complainant
for more training in an area. Complain-
ant would get someone ofther than the
assigned PSA to do it or do it herself
There was not enough time and
money for the most desirable training
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: program. It took three to four years to
" become really knowledgeable about

the Records Section.

Captain Gembala alleged that
Complainant failed to train anyone
adequately to do her job. He stated
that Complainant left a person in
charge of the Section during her 1978
vacation, with the responsibility of do-
ing Complainant's job, who did not feel
she knew what Complainant's duties
were and did not have a key to Com-
plainants locked desk. This person
said she had litle training or knowl-
edge of how to do Complainant's job.
She could not fil out the time sheets
properly and did not know how sched-
uling was done. Complainant had told
Captain Gembala that this person was
capable of deing Complainant's job.

Usually, the day shift supervisor re-
placed Complainant when she was ab-
sent.  Compflainant prepared her
replacement by frying to work with her
three days a week, especially before a
vacation. Complainant did so train the
person who replaced her during her
1978 vacation. Normally, there was
nothing in Complainant's desk which
would be needed in her absence.
Complainant trained her employees on
filing out time sheets and had an ex-
ample posted. The person who re-
placed Complainant during her 1978
vacation had been acting Office Super-
visor two times before. Captain Gem-
bala did not take into consideration the
possibility that this person was blaming
Complainant for her own
shortcomings.

Captain Gembala also criticized
Complainant because the PSA-W's did
not know how to do the PSA- duties
concemning the performance of which

they were evaluating the PSA-ls.
Complainant was responsible for see-
ing that subordinates received training
as time and personnel constraints al-
lowed, and this was a type of training
limited by both those constraints.

In her April 1978 evaluation, Com-
plainant had not been criicized specifi-
cally for the above-described two
training shoricomings, nor had she
been directed specifically to comect
them in that evaluation's work plan.

. .
mmwmy——w. "

One example Captain Gembala
provided of this alleged deficiency was
Complainant's failure to have PSA
Snitch comply with the standard aper-
ating procedure dictating that the Sec-
tion send a certified letter to the owner
of any abandoned vehicle within a
given time. Complainant explained
that conforming with this time line was
a "middling" priority and that procedure
conceming abandened or towed autos
changes continually. During the Sum-
mer of 1978, the Records Section was
experimenting with waiting 24 hours
before sending the above-cited letters,
because most owners claimed their
vehicles during that time. Staff occa-
sionally forgot to send the letters after
the 24 hour wait.

Captain Gembala also cited Com-
plainant for failing to have a new em-
ployee comply with Complainants
directive (made one week before this
person was hired) that all personnei
wear badges and name tags. He also
stated that Complainant had failed to
observe this employee's non-
compliance because Complainant had
not adequately conducted continuing
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informal inspections of personnel as
requred by Respondents Informa-
tional Bulletin. Captain Gembala also
explained that "some"” personne! were
not following written procedures con-
ceming the routing of amended cita-
tions and on microfim preparation of
reports.  Complainant had detected
and corrected the latter shortcomings.

Captain Gembala criticized Com-
plainant's fallure to fll out. or to have
her staff fill out, ime sheets per the ap-
plicable code. Complainant explained
that the PSA-II's, not she, completed
these sheets. She had posted an ex-
ample and told employees to come to
her with any questions. Captain Gem-
bala faulted her for refeming the em-
ployees to herself rather than to the
applicable written directive.

) .
Vi fn‘wﬂﬂw. f Direct 0 Vvt
Through _ Respondents Chain__of
Command

Captain Gembata faulted Com-
piainant for not having reported per-
sonnel who were late for a meeting in
June 1978, and for not having reported
the employee who was chronically late
with evaluations. In fact, Complainant
does not recall initiating any kind of for-
mal discipline against any subondinate
for improper or inadequate work per-
formance, because she did not feel it
was necessary. Her subordinates
usually performed professionally. She
did not feef that Respondent could ap-
ply the quasi-military, strict standards
of discipline which were formulated for
its police officers to its civilian office
personnel. In related criticism, Captain
Gembala faulted Complainant for not
having followed his directive to contact
Respondent's {ntermnal Affairs Officer to

find out what types of incidents were
generally considered disciplinary in na-
fure and what was a generally ac-
cepted recommendation for disciplin-
ary action. Complainant did not recafl
this directive.

Complainant had a mechanism for
staff input which her staff did not utilize
often. She did not discuss staff sug-
gestions with her superior. There is
not substantial evidence that her staff
made any suggestions during the ma-
terial part of Captain Gembala's tenure.

h) Complainant's Not Being Aware
That Traffic Citations Were Not Purged
Per Her Directions

This task has never been a high
priority. To the date of hearing, no one
has ever been designated to do it, and
it is done if someone remembers to do
it Later in his evaluation, Captain
Gembala construes this shortcoming
not as Complainants failure to be
aware, but as her lying to him about
the fact that citation purgings were not
upto-date. These constructions are
inconsistent, so this forum disregards
them.

One example which Captain Gem-
bala gave of this has been discounted
in section h above. Another example
was that Complainant told Captain
Gembala on June 23, 1978, that no
other evaluations than those of em-
ployee Ingram were late when,

‘ployees

according to Captain Gembala, two
were then late. tis not clear which two
evaluations these were, but elsewhere
in his appraisal, Captain Gembala cites
Complainant for not having known, on
Juna 23, 1978, that one of these
evaluations had not been submitted.
There is certainly no evidence that
Complainant knew on June 23, 1978,
that these evaluations were late.

Captain Gembala's final example of
Complainant's alleged deception is her
having told him that she had two direc-
tves on Humane Society slips be-
cause there were two different kind of
Humane Sociely slips. When Com-
plainant later admitted to him that she
had been mistaken, Captain Gembala
construed this as evidence that she
had fied fo him.

Captain Gembala stated in his
evaluation that because Complainant
lied to or deceived him, he could not
trust her to complete any duties of a
supervisory or administraive nature.
This is a gross over reaction to the
above-described two instances of
statements which were by no means
obviously deceptive or untruthful.
“IJ)_Qan!alnam’.s_SQthu]mg._andE_ ; hat She had D
So, an Emplovee to Work 16 Hours
Straight

The documentation of this alleged
emor shows that this employee was
scheduled to work an eight hour shift,
followed by five hours of overtime
work, totafing 13, not 16, straight hours
of work. There is no evidence that
Captain Gembala would have consid-
ered 13 hours excessive. In addition,
this work was to occur when shift as-
signments rotated, a time when em-
must  sometimes  work
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iregular hours in order to accomplish
the rotation from one shift to another.
There is no evidence that the em-
ployee involved did not volunteer to
work the extra five hours, and overtime
work was usually assigned to volun-
teers. Complainant asked Captain
Gembala why he had not caught this
scheduling flaw. This must be ex-
cused by the fact that it was said after
Complainant's retum from vacation, at
a time when she had just been told she
would be demoted and was under a
great deal of stress. It was rmade after
Captain Gembala had decided to rec-
ommend Complainant’s demotion, so it
could not have been part of his reason
for making that decision.

Captain Gembala testified that this
alleged error made him feel he would
have to go over afl of Complainant's
work, line by line, to determine its ac-
curacy. This is a gross over reaction to
this particular incident, which appears
not to have been Complainants error
atall

Finally, Captain Gembala wrote in
his evaluation that Complainant had
failed to follow proper procedure for
joint preparation of work plans with em-
ployees; that she was not able to recall
when she told a subordinate to have
an evaluation done; that she had not
completed work plan projects as he
had directed; that she had not ensured
that subordinates had a clear under-
standing of expected behavior and
performance standards; and that she
had failed to obey Captain Gembala's
order to properly perform her duties
and conform to work standards. Be-
cause Captain Gembala gave no spe-
cific examples or explanations of these
alleged deficiencies, this forum
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disregards them as redundant or
unsupported.

55)In the appropriate place on her
September 22, 1978, Performance Ap-
praisal, Complainant stated that she
did not agree with it.

56)On September 22, 1978, Cap-
tain Gembala issued to Complainant
and, at the same time, to all Records
Section personnel memos staling that
Complainant was demoted, effective
Septernber 25, 1978, to the classifica-
tion of PSAH and that PSAl Elaine
McMelion (a fernale person) would act
in the capacity of Office Supervisor as
of that date. On September 25, 1978,
Chief Hollady gave written approval of
Captain Gembala's recommendation
that Complainant be demoted.

57) At the time of Complainant's de-
motion, Respondents PSA-l's made
entries into the computer, processed
reports, numbered envelopes and
shredded documents. They had no su-
pervisory duties unless they were act-
ing as a shift supervisor. They trained
one person at the report-processing
desk. Complainant was demoted to
this entry level classification rather than
io the higher classification of PSA-ll
because Captain Gembala did not
consider her "capable of camying out
the acting office supervisory responsi-
bilities sometimes thrust on a PSA-IL."

58)Under Complainant's supervi-
sion and management because of her
skills and efforts, the Records Section
had become a wellrun and depend-
able unit. It speedily provided accurate
inforration to the individuals who uti-
ized its services, thereby fulfilling its
purpose.

At the time Complainant was de-
moted, the Records Section staff who
testfied at hearing considered her fo
be a very good, very competent super-
visor. They felt that, under Complain-
ant, "we had a real good Records
Section.” They characterized Com-
plainant as very approachable, a good
istener, and a good problem solver

who went out of her way to make |

things run smoothly and effectively. At
the time Complainant was demoted,
no personnel wanted to transfer out of
the Section or resign, and most had
progressed beyond probation and
were therefore fully trained.

Law enforcement agencies inter-
acting with Respondent thought that
Respendent had a very good Records
Section. Many Oregon law enforce-
ment agencies visited the Section,
seeking advice and records models to
follow, and adopted its procedures,
forms, systems, etc.

Records Section staff had received
very favorable comments on how the
Section was run. For example, during
Complainant's tenure, Chief Hollady
himself had told the Records Section
staff that it was "one of the best Re-
cords Sections he had ever seen.”

The State Archivist's staff person
who worked with Complainant on up-
dating Respondent's records retention
times in late 1977-1978 was im-
pressed favorably by Respondents
Records Section, compared with the
many others he had seen and worked
with in Oregon.

Complainant worked excellently
with police officers and detectives.

For all of the above reasons, this
forum finds that at the time of her
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demotion, Complainant was at least a
competent Office Supervisor of the Re-
cords Section.

59)After Complainants demotion,
PSA-Il McMellon acted as Office Su-
pervisor of the Records Section until
Sgt. Fickiin, a male person, retumed
from vacation on about October 5,
1978. At that time, Sgt. Ficklin as-
sumed responsibility for administering
the Records Section, coordinating the
October 1978 physical move of RAIN
into Respondent's facility, and develop-
ing procedures and guidelines for the
consolidation of the records and dis-
patching functions of the Marion
County Shenffs Office info Respon-
dent's Records Section and Command
Center, wiich was then scheduled for
January 1979,

When he began running the Re-
cords Section, Sgt Ficklin bad not
worked before in the Section and was
not knowledgeable about records. He
consulted  Complainant often about
Records Section procedures. He insti-
tuted nothing to solve the problems for
which  Complainant had been
demoted.

60)After Complainant was de-
moted, Captain Gembala spent less
time examining the intemal operations
of the Records Section. He was willing
to rely.on Sgt. Ficklin to apprise him of
any problems. During Sgt. Ficklin's
tenure, Captain Gembala did not
check, for example, on the abandoned
auto letter problemn, on whether annual
evaluations included a work pian, on
whether time sheets were pioperly
filed out, or on whether purging was
done on time. in fact, Records Section
staff was not aware of Captain Gem-
bala monitoring Sgt Ficklin at all

Captain Gembala stopped approach-
ing the Section's staff about Records
Section problems. This forum con-
cludes that Captain Gembala was no
longer concemed with the continuing
(see Finding of Fact 63 below) prob-
lems of the Records Section.

Captain Gembala did not devise
any work plan for Sgt. Ficklin. He pro-
vided Sgt Ficklin with Complainant's
April 1, 1978, work plan and the namra-
tive part of her September 22, 1978,
evaluation, so that Sgt Ficklin could
"recognize the magnitude of the Re-
cords Section problems" and “formu-
late a mentat work plan.”

61)On February 6, 1979, Respon-
dent transferred Jon Grim, a male per-
son, fo Complainant's former position
of Office Supervisor of Respondent's
Records Section. Up to that time, Mr.
Grim had been the Police Records and
Communications Supervisor for the
Marion County Sheriffs office. He was
appointed to the Office Supervisor po-
sition pursuant to the above-mentioned
consolidation. Mr. Grim was a swom
deputy and knew a great deal about
Records.

Mr. Grim's beginning salary as Of-
fice Supervisor was $256.00 per
month more than Complainants had
been at the time of her demotion. Re-
spondent had set Mr, Grim's salary at
or near what Marion County had paid
him, as required by an agreement pro-
tecting Marion County employees. Mr.
Grim's salary remained frozen at that
level until the salary range of Respon-
dents Office Supervisor classification
reached that level,

Mr. Grim reported to Sgt. Ficklin,
who supervised Mr. Grim and
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continued to coordinate the consolida-
tion through at least August 1979.

The consolidation added work and
three permanent ex-Marion County
staff (other than Mr. Grm) to the Re-
cords Section.

At the time he demoted Complain-
ant, Captain Gembala had not known
that Mr. Grim might be transferred to
the Reconds Section.

62) There is no evidence at all as to
whether Complainant would have con-
tinued fo be Reconds Section Office
Supervisor after February 5, 1979, had
she still occupied that position on that
date. There is evidence that she might
not have. As of February 6, 1979, Re-
spondent would have had two employ-
ees qualified to be Records Section
Office Supervisor and only one posi-
tion. This forum must infer therefore
that on or about February 6, 1979, ei-
ther Complainant or Mr. Grim would
have been demoted, transferred, or
laid off. Although, as noted above, the
record shows that Respondent would
have had to pay Mr. Grim at least as
much as it did no matter what position
he worked, there is no comparable evi-
dence about Complainant. For all
these reasons, this forum cannot con-
clude that, but for her demotion, Com-
plainant would have continued to be
Records Section Office Supervisor or
continued to eam at least $1256.00
per month in Respendent's employ af-
ter February 5, 1979,

63)Most of the problems cited in
Complainant's September 22, 1978,
Performance Appraisal remained un-
solved after Compilainant's demotion
(and many continued as of the date of
hearing), and her April 1978 work plan
goals are no more met today than

when Complainant was demoted.
Staff morale worsened after her demo-
tion. Misfiling has continued. Letters
on abandoned cars are still sent late,
There have not been regular uniform
inspections. All evaluations have not
been submitted on time, and Captain
Gembala has taken no disciplinary ac-
tion in response because he hasnt
"considered it a problem.” Purging of
traffic citations was nat up-to-date at

the time of hearing. Microfiming and

RAIN entry backlogs still occurred. Mr.
Grim's management style, lke Com-
plainant's, has been to rely on omal ex-
hortation rather than written discipline.
There has been no noticeable increase
in written procedures. The procedures
manual is merely supplemented when
procedure changes.

Captain Gembala testified that after
October 1978 nothing directly atiribut-
able to the supervision of the Records
Section which was in Complainants
April 1978 work plan was not accom-
plished which required his affirmative

action in response. Given the non-

accomplishment of all that work plan's
goals, this forum construes this bulky
statement fo mean that Captain Gem-
bala did not attribute that fallure to the
Seclion's supervisor, or if he did, he did
not feel he had to take affirmative ac-
tion in response. This is a drastic dif-
ference from the way he felt in
September 1978, when he demoted
Complainant,

After Complainants demotion,
Captain Gembala considered chang-
ing procedures as a solution to prob-
lems rather than stripping any one
parson of his or her power. For exam-
ple, he decided that weekly evalua-
tions of probationary employees were

unworkable and unproductive, and
they are no longer required.

64)Captain Gembala claims that
the reason all problems noted in Com-
plainant's September 1978 evaluation
have not been resolved is that he has
identified more significant problems
and "re-prioritized" all work projects.
The more significant problems {goals?)
were allegedly training staff in com-
puter entry and accomplishing the
added duty of monitoring RAIN com-
puters, training PSA-I's to do the work
of the Office Supervisor and PSA-'s,
and developing a procedure to identify
staff who misfiled a report.  Captain
Gembala stated that the PSA- training
has been accomplished over "a long
period of time" (and yet he faulted
Complainant for not having accom-
plished it in a few months). Captain
(Gembala did not mention how or if the
other goals he cited above have been
accomplished. Captain Gembala did
purport that additional policies and pro-
cedures have been developed and
ambiguity and lack of clarity in existing
policies has been eliminated. How-
ever, he gave no examples of the latter
two accomplishments, and this forum
concludes that they must have consti-
tuted rather minute changes, since the
clear testimony of Records Section
staff is that there has been no notice-
able increase in written procedures
and the procedural changes continue
to be articulated as they were under
Complainant. This forum is not con-
vinced that the problems for which
Complainant was allegedly demoted
have remained unsolved because
Captain Gembala identified more sig-
nificant problems and made different
priorites or that, if he did, those
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problems have been solved and prion-
ties met This forum attributes the con-
tinuation of most of the problems for
which Complainant was demoted to ei-
ther unimproved Records Section
management or to the inevitability or
insignificance of these problems.

65)Because she was demoted,
Complainants salaty dropped from
$1256.00 per month to $5285 per
hour, where it remained until Novem-
ber 1979 Complainant earned
$930.16 during October and Novem-
ber 1978; $903.88 in December 1978;
and $1010.00 in January 1979; and
$885.54 in February 1979, Had she
not been demoted, she would have
eamed $1256.00 per month during this
time. Therefore, from September 25,
1978, to February 6, 1979, Complain-
ant eamed approximately $3907.03.
Had she continued being Office Super-
visor, she would have eamed
$5212 .40, or $1305.37 more.

The measure of Complainant's
compensation joss due to her demo-
tion is the difference between the sal-
ary she received from September 25,
1978, to February 6, 1979, and the sal-
ary she would have received as Office
Supervisor during that ime.

66)At the time of hearing, Com-
plainant still worked for Respondent as
a PSAJ working with records.  What
was the Records Section was com-
bined at some point with the Commu-
nications Unit to form the Information
Section of Respondent's Management
Services Division. There is no evi-
dence on the record as to whether the
records function of the -Information
Section is stil managed by an Office
Supervisor or any one position, or if the
Office  Supervisor position which




managed the Records Section now
manages the Information Section. In
sum, there is no evidence on the re-
cord as to what has become of what
used to be Complainant's Office Su-
pervisor position.

67)0On September 9, 1979, Mr.
Gnm notified one of the Records Sec-
tion PSAH's that Complainant could be
assigned to be an acting PSA- ¥
Complainant wanted to take that re-
sponsibility. This meant that Complain-
ant could work in a non-permanent
status as a PSA-ll (shift supervisor).

68)Complainant has suffered con-
tinuous mental distress since her Sep-
tember 25, 1978, demotion. She was
stunned to be demoted all the way
down to the lowest position in the Re-
cords Section. There was an immedi-
ate drastic change in the way Records
Section staff treated her. Respondent
had told the Section's staff that Com-
plainant was incapable of, and was not
to, train or instruct anyone or act in any
supervisory capacity. For several
weeks after this, Complainant was
shunned by her fellow employees, who
did not even speak to her because
they feared the consequences of being
associated with her by Respondent.
Complainant was treated "fke the
plague" by her coworkers, and she
suffered deep, continual humiliation
and shame as a result. She had inter-
viewed, hired, and frained virtually all
the people who worked in the Section
at the time of her demotion. Since that
demotion, Complainant has been em-
barrassed and frustrated by the fact
that aimost all of those people have
been considered her superior. Al
though not as severe as during the first
weeks after her demotion,
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Complainants acute loss of confi-
dence, embairassment, and shame
continued as of the date of hearing,
Since her demotion, and at least in part
because of that demotion, Complain-
ant has suffered more frequent iliness
than she had experienced before.

For all the above reasons, it has
been very emotionally and physically
difficult for Complainant to continue
working for Respondent since her de-
motion. She has done so because she
needed employment and she did not
want to forfeit the considerable pension
for which she will soon be eligible.

69)As stated in the Ulimate Find-
ings of Fact below, this forum has de-
termined that Complainant was not
demoted by Respondent because she
was incompetent. tn making this find-
ing, this forum has implicitly also found
that Captain Gembala's testimony that
Complainant was demoted because
she was incompetent is not accurate.
This fact necessarily and deeply im-
peaches Captain Gembala's credibility
on all points herein. The fact that close
scrutiny of Captain Gembala's testi-
mony reveals him fo have been, in
matters which are material herein, ruth-
less, inconsistent, incredibly picayune,
and able to slant and even twist his in-
terpretation of actions and events io
get what he wanted, as well as need-
lessly evasive in his testimony, cer-
tainly does nothing to rehabilitate his
credibility. Accordingly, although this
forum has carefully considered all of
Captain Gembala's testimony, it has
given less relative weight to it where it
differs sericusly from that of another
witness who was in a position to, and
did, attest to the same subject matter.

ULTIMATE FINDINGS OF FACT

1) At all imes material herein, Re-
spondent was a law enforcement

* -agency whose Records Section col-
" lected, analyzed, retained, updated

and accessed its police information,
and generated and distributed statisti-
cal data and reports conceming this in-
formation. The Records Section was
one of Respondent's most important
units.

2) Compiainant is a female person
who has worked continuously in Re-
spondents Records Section between
July 1, 1959, and the date of hearing.

3) From at least 1968 to the date
of hearing, the Records Section has
been a very busy unit whose operation
has been hampered by chronic staff
shortages and the ever-increasing
amount and complexity of its workload.
Because of these problems, some hu-
man emor and delay in the functioning
of the Section has been inevitable.

4) From 1968 to September 1974,
Complainant was classified as a Police
Service Aid {PSA) Hll and ftiled Shift
Supervisor. During this time, her su-
pervisors, Sergeant Eilert (1968-1970
and 1972-1974) and Sergeant Holden
(1970-1972}, who had managerial re-
sponsibility for the Records Section,
delegated to Complainant front-ine su-
pervisory responsibifities for the day-to-
day operation of the entire Records
Section. Complainant ran the Section,
even though her tile gave her supervi-
sory responsibility for just one of the
three dally Records Section work
shifts. During this time, overall Re-
cords Secfion operations were im-
proved and upgraded.
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5) Until March 1974, Respon-
dent's personnel decisions were gov-
emed by Chief Myers, who felt that the
place of Respondent's female employ-
ees was o serve its male employees
and not fo be managers or
administrators.

6) In September 1974, Complain-
ant was promoted to the classification
of Office Supervisor, which was new to
the Records Section, and formally
placed in charge of the Section. The
sergeant position which Sgts. Holden
and Eilert had occupied was elimi-
nated. Virtually ail the duties of that po-
sition which Sgt. Eilert and Holden had
not previously delegated to Complain-
ant were assigned to other people.

Initiafly, Complainant's work as Of-
fice Supervisor was for the most part
the same as her work as a PSA-lIl had
been. Her appointment was not a pro-
motion to the job duties which Sgt. Eil-

- ert or Holden had performed, but was

instead recognition of the work Com-
plainant had actually been performing
as a PSAIl. As time passed, Com-
plainants administrative workioad in-
creased and was altered by
technological change.

7) At no time while Complainant
was office Supervisor of the Records
Section was her work equal to the
work which either Sgt. Elert or Sgt.
Holden had performed between 1968
and 1974, in that the performance of
Complainant's work did not require
skill, effot, and responsibility which
were equal or substantially equal fo the
skill, effort and responsibility which had
been required to perfomn the work of
Sgt. Holden or Sgt. Eitert.

Because they had been able to
delegate supervision of the Records
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Section to Complainant, Sgts. Eilert
and Holden had both been able to con-
centrate upon responsibiliies which
were almost completely different from
those of Complainant. For example,
whereas Sgts. Ellert and Holden had
substantial responsibiliies and activi-
ties beyond the Records Section (su-
pervising some of Respondent’s other
units and working at a Department
rather than Section level) and were
clearly at most the administrative over-
seers of the Records Section, Com-
plainant's activities and responsibifities,
with minor exception, were limited to
the Records Section, and she was a
working supervisor of that Section. Al-
though the on-paper duties of the posi-
tions which Sgts. Holden and Eilert had
held may have been similar to Com-
plainant's actual work, there was fittle
similarity between much of what Sgts,
Holden and Eilert had done from 1968
to 1974, on the one hand, and, on the
other hand, what Complainant actually
did between 1974 and 1978.

8) Throughout her tenure as Office
Supervisor, Complainant received a
salary which was lower than what Ser-
geant Eilert or Holden had received
when managing the Records Section,
as adjusted upward by the salary in-
creases since those times, This was
because she performed different work
than either Sgt. Eilert or Sgt Holden
had performed between 1968 and
1974,

9) While Complainant was Office
" Supervisor, she believed that her sal-
ary was too low and that she should be
paid what Sergeant Eilert or Holden
would have been eaming. She first ex-
pressed this complaint to Respondent
during May 1977. Chief Hollady, her

supervisor Captain Hunter, and the of:
ficer in charge of Respondents Per.
sonnel and Training Section supported:
her request for higher pay, but Chief
Hollady and Captain Hunter did not be-
lieve that she should eam as much as
Respondents sergeants did. In re
sponse to Complainants pay com-
plaint, Respondent conducted g
reclassification study which led it to
raise Complainant's salary by five per

cent, but to a level which was still less -
than a sergeants pay. Complainant -
was not satisfied. she conducted and -

submitted to Respondent her own sal.
ary study, arguing that she was stil =
paid less than her counterparts, She
also mentioned Respondents affirma-
Despite

tive action responsibilities.
some flaws in Complainant's study, the
Personnel Division of the City of Salem

told Complainant that it would conduct |

an intemal review to see if the Office
Supervisor  positions
enough. It promised to apprise Com-
plainant of the result of that review.
The next day, Complainant made to
Respondent her first direct on-the-
record reference to the possibility of
her filing a civil rights complaint. This
comment was fransmitted to Chief Hol-
fady, who asked Complainant to await
the resuits of the Personnel Depart-
ment's review before proceeding.

During the Fall of 1977, Complain-
ant continued complaining about her
salary to her superiors. Finally, in No-
vember of 1977, Complainant told
Chief Hollady directly that she was
contemplating filing a civil rights com-
plaint, because the Personnel Depart-
ment stilf had not responded as
promised to her request for higher pay.

were paid -
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10)Respondent gave Complainant
the following written feedback, before
February 6, 1978, conceming her job
performance as Office Supervisor:

a) Complainant received annual
performance appraisals in March 1976
and Aprit 1977. Both of these evalua-
tions were favorable ovenall, with no
serious problems noted. Complainant
was regarded by the evaluator, Cap-
tain Hunter, as a good and improving
manager. The last evaluation noted
that Complainant had improved in
problem areas, but more improvement
was heeded in communications with
and between staff. The problems
noted by no means made Complainant
an unacceptable manager.

b) In June 1976, in response to a
union grievance, Chief Hollady had di-
recled the modification of the assign-
ment practices of Complainant and
Captain Hunter, which he deemed "un-
acceptable” There is evidence of five
other grievances during Complainant's
tenure as Office Supervisor, and only
one resulted in Respondent or the City
of Salem reversing or changing an ac-
tion for which Complainant was solely
responsible,

¢} In April 1977, Captain Hunter
sent Complainant a memo asking her
to comect her shift supervisor's com-
munication problem with fellow em-
ployees, based upon one incident. On
December 30, 1977, he sent Com-
plainant a memo asking her to correct
a shift supervisor's problems in formu-
lating weekly evaluations. There is no
evidence of any other written commu-
nication from Respondent to Com-
plainant between September 1974 and
February 6, 1978, which could be con-
strued as negafive or indicative of

deficiencies
performance,

11)Although Respondents treat-
ment of its female employees im-
proved under Chief Hollady, whose
tenure started in April 1974 and contin-
ved as of the date of hearing, Respon-
dent still treated its female Records
Section empioyees, including Com-
plainant, less favorably because of
their sex,

12)On or about January 27, 1978,
Respondent gave Lieutenant Lyle
Gembala a special assignment in the
Records Section, effective February 6,
1978. His stated directive was to ad-
minister and study the Section. How-
ever, he stayed only one month and,
during that time, developed and mi-
nutely documented criticism of Com-
plainant's work. In so doing, he made
some changes in the operation of the
Section, many of which consisted of
his directing Complainant to perform,
or establish wrtten guidelines for, a
process. He also made an improve-
ment which Respondent had denied
Complainant permission to make. He
determined that Complainant had not
yet met all of the goals in her Apnl
1977 work plan. He tock piecemeal
actions and made piecemeal com-
plaints, but did not work with Complain-
ant or her assistant to examine the
operations of the Complainant's Sec-
tion as a whole. He did not produce a
written study of the Secfion, or any
document suggesting changes, for
Complainant or Chief Hollady. He
made no criticistn of the service the
Records Section was providing to
those who utilized it. He left the Sec-
tion during approximately the first week
of March 1978.

in Complainant's job
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13)After the first part of March
1978, Captain Hunter also was not
present in the Records Section. Due
to exhaustion because of his workload
and some personal problems, Captain
Hunter requested and received a vol-
untary demotion and reassignment, ef-
fective March 20, 1978.

14) Captain Hunter's temporary re-
placement asked Lt Gembala, who by
then had been assigned to another
section in Management Services Divi-
sion, fo do Complainant's April 1, 1978,
perfonmance evaluation. Lt Gembala
did so, even though he was not Com-
plainant's supervisor at the time and
had/or observed her during only one
month of the twelve to which the
evaluation was to pertain. Apart froma
bref conversation be had with Captain
Hunter about Complainant in early
February 1978, Lt Gembala sought
and received no input from Captain
Hunter, who had been Complainant's
immediate Supervisor for ten of those
twelve months. This contravened Re-
spondents practice. In doing Com-
plainant's April 1978 evaluation, Lt
Gembala did not specifically evaluate
Complainant as to her accomplish-
ment of the general and specific goals
contained in her most recent evalua-
tion, as the latter evaluation had said
her next evaluation would do. Lt Gem-
bala's evaluation of Complainant was
negative overall and concluded that
unless Complainant improved signifi-
cantly in all areas of responsibility
within six months (when he directed
that she would be evaluated again),
she might be removed from her posi-
tion. This was Complainant's first unfa-
vorable evaluation in her nineteen
years of service with Respondent and

a drastic departure from her previous

evaluations.

As a required part of Complainant's
evaluation, Lt Gembala formulated a -

work plan for Complainant Complain-
ant's agreement to time goals for each

part thereof was predicated on the as-

sumption that the Records Section
waould function normally during the next
six months.

15}in fact, as of April 1, 1978, the
Records Section was operating rela-
tively smoothly, with improved staff
morale. It had no new problems, and
other law enforcement agencies con-
tinued using it as a model records unit.
Four of the five specific goals in Com-
plainant's April 1, 1977, evaluation had
either been accomplished or there was
justification for their not having been
accomplished.

16)Lt Gembala was promoted to
Captain and assigned to command
Respondents Management Services
Division effective June 12, 1978, This
made him Complainants immediate
Supervisor.

17)0uring June and July 1978,
Captain Gembala did not observe the
Records Section in the way he had
during February 1978, and did not fre-
quently discuss its operaions with
Complainant,

18)During the Summer of 1978,
the Records Section was subjected to
very unusual circumstances, and its
workload increased with no increase in
personnel. Summer long construction,
which resulted in the drastic reduction
of Section workspace, was a time con-
suming distraction which significantly
disrupted Records Section operations
and Complainant's functioning. At the

same time, the Section assumed the

. responsibility of staffing the Front Desk

f Respondents Station. Finally, there
was significant extra work checking re-

‘cords for homicide investigations, each
--a priority over all other Section work.
: The disruption, the increase in work-

load with no additional staff and the

“decrease in workspace impeded Re-
“cords Section functioning far more
“than nommal circumstances would

have.
19)Just before August 18, 1978,

- | 'Capiain Gembala's perception of Com-
plainant changed drastically. Because

she started fo take notes during a con-
ference with him for, he perceived, her
civil rights action against Respondent,
Captain Gembala decided that Com-
plainant no longer had a constructive
attitude. Soon thereafter and immedi-
ately before Complainant left on a
month long vacation, Captain Gembala
told Complainant that he would proba-
bly recommend her demotion and
gave her just one day fo request reas-
signment  Complainant did not so
request.

20)While Complainant was on va-
cation, Captain Gembala started for-
mulating his written evaluation of
Complainant for the period between
April 1, 1978, and October 1, 1978.
He had observed Complainant for two
months of that six month period. He
individually interviewed the Section's
staff, again excepting Compiainant's
"assistant” about section problems
and Complainant's competence. The
Section's staff found his actions con-
fusing and intimidating. Before Com-
plainant retumed to work, Captain
Gembala had decided to recommend,
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and received informal approval of
Complainant's demction.
21)immediately upon Complain-
ant's retun from vacation, Captain
Gembala notified her of her impending
demotion on the basis of “improper
conduct,” and gave her two days to re-
spond in writing and three days until
she could make an oral response.
She was also notified that her evalua-
tion would be finalized and Respon-
dents decision conceming demotion
given to her within five days. Two days
later, Complainant denied all Captain
Gembala's assertions against her.

‘The next day, she was given his volu-

minous documentation of her "deficien-
cies” and told again that Respondent's
decision about her demotion would be
given to her within 24 1/2 hours. Cap-
tain Gembala denied Complainant's re-
quest for more fime to review the
documentation and respond. The next
day, Compiainant received her evalua-
tion and notice of demotion, even
though the absent Chief Hollady had
not yet signed the evaluation, The
evaluation was finalized and submitted
to Complainant eight days before the
completion of the period to which it
was {o have pertained. At the same
time Complainant received her notice
of demotion, Captain Gembala notified
all Records Section staff of her demo-
tion, effective September 25 1978
The demotion was effective five days
hefore the end of her evaluation
period.

22)Respondent demoted Com-
plainant to the classification and posi-
tion of PSA-, the lowest position in the
Records Section.

23)Captain Gembala's September
22, 1978, evaluation of complainant is
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when personnel shortages made it
necessary. Suddenly, under Captain -

166 pages long. With a minor excep-
tion on one page, it is completely nega-
tive; its unrelentingly scathing tone
renders it incredible. Most of it consists
of documents which were included to
show exactly what Complainant did
wrong. Close examination of this
evaluation reveals it to be redundant,
poorly organized, and very difficult to
analyze or respond to. Essentiafly, it
criticizes Complainant for not causing
all employee evaluations to be timely;
for continuing to do staff work rather
than administrative duties; for having
insufficient or inadequate written poli-
cies and procedures and inadequate
staff training; for not having her subor-
dinates comply with all written direc-
tives and not reperting their violations
of such; for not having passed staff
suggestions on to Captain Gembala;
for having lied to or misled Captain
Gembala; and for having committed a
scheduling error.

There were late evaluations during
the Summer of 1978, and this was at
least a substantial part of the reasons
given for Complainants demotion.
However, previous similar problems in
the Records Section during Complain-
ant's tenure had not been mentioned in
her Aprit 1978 evaluation. Further-
more, one of the two reasons for re-
quiring timely evaluations did not apply
to the evaluations which were late dur-
ing Summer 1978,

The evidence of Complainant’s per-
forming staff duties shows only incon-
sequential or justified performance by
Complainant of what Captain Gembala
labeled staff rather than administrative
work, As recently as May 1977, Re-
spondent had made no objection to
Complainant's notice that she did work

Gembala, doing any staff work at all
under any circumstances was intoler-

able, even though no additional per-

sonnel were added to do the staff work
Complainant had done up to that time.

Complainant pioneered the written
articulation and compilation of policy
and procedure in the Records Section,

but her substantial and reasonable
compliance with Captain Gembala's

urworkable expectation that there -

would be one clear written directive for
every possible situation was deeded
deficient performance. Captain Gem-
bala’s examples of unwritten proce-
dures, changes in procedure without
sufficient notice to staff and conflicting
written directives are few, and they il
lustrate Captain Gembala's ability and
propensity herein to extrapolate the
worst conclusion from the picayune or
unsubstantiated flaw. They also illus-
trate how his failure to seek or aflow
Complainant's response fo his allega-
tions led to, or allowed, his miscon-
struction of fact

Complainants Aprl 1978 evalua-
tion did not specifically criticize her for
the training shortcomings highlighted in
her September 1978 evaluation, nor
did it direct her to comect them. In
fautting Complainant totally for per-
ceived shortcomings in training, Cap-
tain Gembala did not take into
consideration the constraints of time
and resources. Yet he admitted that
after Complainant's demotion, it took "a
long time" to accomplish even one of
the training goals which he had faulted
Complainant for not accomplishing.

Two of the cited areas in which
Complainant allegedly failed to have

staff comply with written directives con-
cem isolated incidents in areas which
did not have a high priority, and one
area in which Complainant had rea-
sonably instructed her staff to comply
and how. The other two areas Com-
plainant detected and comected. They
ilustrate how Complainants very ef-
forts to detect non-compliance with pot-
icy and practice, through her
development and use of the daily re-
sume, were used against her by Cap-
tain Gembala, who utilized her
detection device to asceriain her flaws
and ignored her subsequent comection
of the problems she had detected.

Captain Gembala faulted Com-
plainant for not reporting her subordi-
nates in writing for their "viclations" of
directives. With the possibie exception
of late evaluations, there is no evi-
dence that anything beyond the verbal
admonishrment and exhortation Com-
plainant used was necessary to comect
these infractions. Complainant did not
report her employees for late weekly or
biweekly evaluations because, as a
manager, she knew how unproductive
evaluations done this frequently were.

There is no substantial evidence
that there were staff suggestions to
pass on to Captain Gembala.

Complainants statements which
Captain Gembala construed as decep-
tive or untruthful boll down to two in-
stances of statements which were not
necessanly either. Again, Capfain
Gembala leapt to the worst possible
construction of Complainant's actions
and remarks.

There is no substantial evidence
that Complainant made a scheduling
emor. Captain Gembala's construction
of both the perceived emor and
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Complainant's response to it illustrate
his propensity to grossly ovemeact in
his evaluation of Complainant

24)iIn fact, at the time of her demo-
tion, Complainant was at least a com-
petent Records Section manager
under whose leadership the Section
had, during a time fraught with chal-
lenge in the foorms of problems and
change, retained and even improved
its good reputation and the quality of
the service it existed to provide. (twas,
a well-run, dependable, and well-
organized unit,

25)The exhaustive analysis of
Captain Gembala's 166 page evalua-
tion and his testimony reflected in the
Findings of Fact above revealed that
Captain Gembala sought out evidence
of deficient performance by Complain-
ant and construed what he found in the
worst possible light He blamed Com-
plainant for every flaw in Records Sec-
tion functioning and held her to a
standard of perfection.

26)After Complainants demotion,
Captain Gembala's attention to the Re-
cords Section diminished, and he did
not apply the same performance stan-
dards to Complainant's successor. He
no longer seemed concemed about
the problems he had deemed suffi-
cienly serious to necessitale Com-
plainant's immediate and total removal
from Records Section management.
Most of those problems remained un-
solved, either because of unimproved
management or the inevitability or in-
significance of the problems. Captain
Gembala no longer blamed all Section
problems on its management.

27)The fact that 1t Gembala's

onginal assignment to the Records
Section was made within about two
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months of Complainant's second, and
most direct, threat to Respondent to file
a civil rights complaint and began just
after she did so file; Captain Gembala's
consistently seeking negative informa-
tion about Complainant, his refusal to
entertain any conclusion but the most
negative about Complainant (despite
his relatively limited observation of her
at work), his drastic and precipitous
step against her in September 1978;
the many abovenoted flaws in his
evaluation which supposedly lead to
(and supported) that step, Complain-
ant's competence; and Captain Gem-
bala's incredibly diminished concem
about and folerance of the continuation
of many of the very problems which
had allegedly been serious enough to
necessitate Complainant's demotion all
lead this forum to conclude, which it
does, that Respondent did not demote
Complainant for the stated reason of
incompetence.

28)Complainant continued to work
for Respondent as a PSA- from the
effective date of her demotion to the
date of hearing. This forum cannot
conclude that, had Complainant not
been demoted on September 25,
1978, she would have continued to be
Office Supervisor of Respondent's Re-
cords Section after February 5, 1979,
when leadership of the records func-
tions of the Marion County Sheriffs of-
fice and Respondent were consoiid-
ated. AsaPSA-l between September
25, 1978, and February 6, 1979, Com-
plainant eamed $1305.37 less in sal-
ary than she would have eamed had
she been an Office Supervisor,

29)Because of Respondent's de-

motion of Complainant on September
25, 1978, Complainant suffered deep,

severe, and constant humiliation and
other mental anguish for several :
weeks and the same continual emo-

tions, in diminishing but substantial se-
verity, since that time,
30)Uniess  Complainant  has
ceased working for the Records Sec-
tion since the date of hearing, she is
qualified to be a PSAl assigned to
that Section.
31) The actions described herein of
Chiefs Myers and Hollady, Captains
Hunter and Gembala, and Sergeants
Eilert and Holden were within the
scope, and occumed during the
course, of their employment by
Respondent.

CONCLUSIONS OF LAW

1) At all imes material herein, Re-
spondent was an empioyer subject to
the provisions of ORS 659.010 to
659.110.

2) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the subject matter and the persons
herein.

3) The actions, and motivations for
those actions, of Chiefs Myers and
Hollady, Captains Hunter and Gem-
bala, and Sergeants Eilert and Holden,
which were described herein, are prop-
erty imputed fo Respondent.

4) Respondent did not commit an
uniawful employment practice in viola-
tion of ORS 659.030(1){(a) because
Respondent did not discriminate
against Complainant in compensation
by not paying her at the Sergeants
level as charged.

5} The agency has established a
prima facie case that Respondent de-
moted Complainant because she filed

that the one reason Respondent ar-
ticulated for demoting Complainant,
her afleged incompetence, was not the

real reason and was therefore pretex-

tual. Therefore, Respondent demoted
Complainant because she filed the
above-mentioned complaint. This con-
stitutes an unlawful employment prac-
tice in violation of CRS 659.030(1)(d).

6} The Commissioner of the Bu-
reau of Labor and Industries has the
authority to award monetary damages
{o, and order appointment of, the com-
plainant herein under the facts and cir-
cumstances of this record, and the
sum of money awarded (including in-
terest thereon) and the appointment
ordered below are appropriate.

RULING ON REQUEST

Respondent requested that the
Commissioner or her designee hear
oral argument on the exceptions filed,
because this matter is "of such finan-
cial and precedential significarice to
Respondent” This forum sees no rea-
son to hear oral argument on the ex-
ceptions.  Neither party sought to
introduce new evidence therein, and
Respondent has amply set forth its po-
sition in the 32 pages of exceptions it
has filed. This forum's consideration of
the entire record, the exceptions filed
and the Proposed Order before formu-
lating this Order is certainly adequate
and fair. This matier does not involve
extraordinary circumstances that ne-
cessitate other than nommal procedure.
Respondent's request is denied.
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-a complaint under ORS 659.010 to
.659.110. The Agency has also proved

OPINION
1. Hearing Officer Bias

Respondent claims it was denied
its right to an impartial tribunal, by vir-
tue of the fact that the hearing officer is
a former employee of the Civil Rights
Division of the Bureau of Labor and In-
dustries. This assertion is without
mert The parly asserting such a
claim must make a substantial show-
ing of actual bias or prejudice.
Boughan v. Board of Engineering Ex-
aminers, 46 Or App 287, 811 P2d 670
{1980). Nothing in the proceedings in-
dicates improper influence on the hear-
ing officer's decision.

The inherent differences between
judicial and administrative adjudication
have long been recognized. It is

“..well established that due proc-
ess does not require a formal
separation of the investigative
functions from the adjudicative or
decision making functions of an
administrative agency, nor does it
preclude those who perform the
latter from participating in the in-
vestigative phase.” (Citations omit-
ted) Friz v. Oregon State
Penitentiary, 30 Or App 1117,
1121, 569 P2d 654 {1977).

In this maiter, the hearing officer did
not participate in the investigation lead-
ing to the contested case. Even if he
had, it would not necessarily be reason
for disqualification. (Boughan, at 291).
It is the evidence presented at hearing
which forms the basis of the decision,
and the evidence here amply supports
the  hearing officer's ultimate
conclusions.

Respondent chose to waive its ob-
jection at the hearing. There is no
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authority for Respondent's proposition
that concem about "strategic disadvan-
tage" supersedes the long-standing
rule that an objection must be pre-
served on the record or is waived.

There was no basis for disqualifica-
tion of the hearing officer at the time of
hearing, nor is there any reason for this
forum not to have considered his Pro-
posed Order. A fair and impartial hear-
ing was conducted.

2. Retaliation

There is substantial evidence on
the record that Respondent demoted
Complainant to the classification of
PSA- in retaliation for Complainant's
fling her first complaint with the Civil
Rights Division.

Complainant had been instrumen-
tal in the development of Respondent's
Records Section. She had worked her
way up, over nineteen years, from an
entry level clerical position to the man-
agement of the Section. She had as-
sumed the responsibility of running the
Section before she received the title or
compensation commensurate with that
responsibility. There was no substan-
tial evidence that under Complainant's
direction the Records Section was inef-
ficient or ineffective overall, instead, the
record showed that the Records Sec-
tion provided very good service while
Complainant supertvised #, despite
substantial increases in workload,
change in technology, and chronic staff
shortages. For nineteen years, Com-
plainants performance evaluations
were favorable. She was considered,
and was, a valuable, competent em-
ployee and manager.

Then Complainant began com-
plaining to Respondent that she was

underpaid because of her sex and th

she should be paid more. Complain.:
ant felt she should be paid as much as
Respondent's sergeants. Even after

she received a five percent raise in re-
sponse to her complaints, she was not

satisfied, because she did not receiva
as much pay as a sergeant or her:

other perceived counterparts.

Within two months of Complain-
ants November 1977 conversation
with Chief Hollady where she told him
directly, and for the second time, that
she was contemplating filing a civil
rights complaint because of the ineg-
uity of her pay, Respondent began to
single Complainant out for observation
and crticism. On January 27, 1978,
Respondent assigned Lt Gembala to
"study” and administer the Records
Section for one month. His study fo-
cused on Complainant. Although he
produced no written study of the Sec-
tion, Lt Gembala did direct Complain-
ant to comrect the many deficiencies
which he had uncovered and atfributed
to her.

Afer Complainants supervisor

transferred to another Division, Re- '
spondent had Lt Gembala formulate =

Complainant's next formal evaluation
in April 1978. Although he was not
Complainant's supervisor, Lt. Gembala

did 50 on the basis of his one month of -

observing Complainant in February
and without any direct input on that
evaluation sought or received from the
person who had supervised Complain-
ant ten of the twelve months to which it
pertained. This contravened Respon-
dent's practice. The evaluation was
very unfavorable and raised the spec-
ter of demotion. It was a sfartling de-
parture from any appraisal

_Complainant had received during her
“employment by Respondent.

Two months later, Respondent

‘named Lt Gembala Complainantf's di-
‘rect supervisor.
“after he had supervised Complainant
“during two months of work without fre-

Three months [ater,

quent intercourse with her as to the
Section's operation, and after Com-
plainant had declined to let Captain
Gembala push her into requesting re-
assignment,  Captain  Gembala
stripped Compiainant of every vestige
of actual and potential supervisory
authority and placed her in an entry
lavel position, without first taking the in-
termediate step of giving her a work-
able probationary period, a merit
decrease in salary, or demoting her to
an intermediate classification. Captain
Gembala demoted Complainant be-
fore he had given her any reasonable
opportunity to respond to the volumi-
nous written appraisal upon which he
allegedly based the demation, in the
absence of his superiors and before
his ultimate superior had even signed
Complainant's evaluation, and before
the six month evaluation period fo
which the appraisal had pertained was

. even finished. He sent Records Sec-

tion staff the notice of Complainant's
demotion on the same day he sent
Complainant her evaluation and notice
of demotion. He must have been ex-
tremely anxious to take the most dras-
tic action against Complainant which
he could as fast as he could. Captain
Gembala had not seemed to feel this
haste until he had decided that Com-
plainant didn't have a good attitude
{because she had fried fo take notes at
a meeting with Captain Gembala for
use, he thought, in her civil rights
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action). Shortly thereafter, he formu-
lated, in Complainant's absence, a fre-
quently emoneous, hyperbolic, petty,
redundant evaiuation of Complainant,
which faulted her for any failure by her-
self or her staff to attain his rigid un-
workable standands, and did not credit
Complainant for her accomplishments
or those of the Records Section.
Some of the characteristics of Com-
plainant's work which he criticized had
been noted in evaluations of Complain-
ant done by her previous supervisor,
but they had not made her an unac-
ceplable Office Supervisor before.
Captain Gembala did not consider the
effects of the extraordinary and disrup-
tive obstacles to smooth performance
which the Section had endured during
the time period upon which the evalua-
tion was based. Much of his criticism
was based upon incidents which og-
curred or which he uncovered during
Complainant’s absence, yet he did not
talk with Comptlainant at all about any
such incidents before construing them
in the way which supported his vilifica-
tion of her. The evaluation was written
and constructed o support Complain-
ant's demofion. It is obvious to this fo-
rum that Captain Gembala was
unwilling to entertain any conclusion
other than that any flaw in the smooth
running of the Records Section was
Compiainant's fault It is equally obvi-
ous that Complainant had not, in her
four-and-three-quarter months of work
since Lt. Gembala had first criticized
her, suddenly become so grossly unfit
that she had to be subjected to precipi-
tous and ignominious dermotion to the
lowest classification and job.

The artifice in Captain Gembala's
alleged reason for demoting
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1979, when a merger required office

Compiainant is further evidenced by
his failure to replace her with a person
who was knowledgeable about re-
conds, his failure to impose upon this
person or his successor the same or
similar work standards, his failure to
continue to scrutinize Records Section
operations or otherwise follow through
to see that the problems he had
deemed serious enough to necessitate
Complainants demotion were cured,
and his failure to blame the Section's
continuing problems on the Section's
management (including himself). In
fact, many of the problems or short-
comings for which Complainant was
supposedly demoted were not cured
even as of the time of hearing.

For all the above reasons, this fo-
nsm has concluded that the one rea-
son Respondent has articulated for
demoting Complainant, her incompe-
tence (“improper employee conduct’),
was pretextual. Since the Agency has
established a prima facie case that Re-
spondent demoted Complainant be-
cause she had filed a civil rights com-
plaint, and Respondent has offered no
legitimate, non-discriminatory reason
for demoting Complainant which has
not been found pretextual, this forum
concludes, as a matter of law, that Re-
spondent did, in fact, demote Com-
plainant because she filed a civil rights
complaint.

3. Damage Limitation

Because this forum cannot conclude
that Complainant would have been
Records Section Office Supervisor af-
ter February 5, 1979, had she not
been demoted, pay damages refiect-
ing her confinuation as Office Supervi-
sor cannot accrue after February 5,

reorganization.
4, Reinstatement and Appointment

The Specific Charges ask that-
Complainant be reinstated to the posi- -

tion of Office Supervisor if this forum

finds, as it has, that Respondent’s re- |

moval of Complainant from that posi-

tion was an uniawful employment. .
practice. This forum cannot grant that
plea because, as explained above,

there is no reason to conclude that, ab-
sent Respondents unlawful employ-
ment practice, Complainant would
have occupied the position of Office
Supervisor after February 5, 1979.

At the time of Complainant's demo-
tion, PSA-I's in the Records Section
worked as its shift supervisors, a posi-
tion and classification above Complain-
ant's current postition and classification
and below that of Office Supervisor.
Because Respondent acknowledged,
on September 9, 1979, that Complain-
ant was qualified to be assigned fo
work as an acting PSAdI, because
Complainant has had approximately
twelve years of expenence either
working as a shift supervisor or super-
vising and working with shift supervi-
sors, and because she has continued
to work in the Records Section since
her demotion, this forum has con-
cluded that Complainant is qualified to
work as a shift supervisor and to be
assigned the classification as PSA-I,
unless she has ceased working for the
Records Section since the date of
hearing. There is absolutely no indica-
tion that, had Complainant not contin-
ued fo work as Office Supervisor
because of consolidation on February
6, 1979, she would not have worked
as a PSA-H shift supervisor, the closest

position in rank to Office Supervisor.

“For all these reasons, this forum has

“determined that ordering Complain-
ant's appointment to the next available
shift supervisor position or its equiva-
lent, at the rank of PSA-ll or its equiva-
lent, is an appropriate part of this
forum’s remedy for Respondent's un-
lawhul employment practice found
herein. Concomitantly, ordering that
Complainant be paid the step 6 salary
of the PSAJl classification or its
equivalent untit such appointment is an
appropriate and necessary part of
such remedy.

AMENDED ORDER

NOW, THEREFORE, as author-
ized by ORS 659.060(3) and
659.010(2) and in order to eliminate
the effects of the unlawful practices
found, as well as to protect the lawful
interests of others similarly situated,
Respondent is hereby ordered to:

1) Deliver to the Hearings Unit of
the Portland Office of the Bureau of La-
bor and Industries a certified check
payable to the Bureau of Labor and in-
dustries in trust for Eunice Penny in the
amount of ELEVEN THOUSAND
EIGHT-HUNDRED-DOLLARS AND
FORTY-CENTS (11,80040). This
amount represents $1,305.37 dam-
ages for wages Complainant lost be-
cause of Respondents unlawful
employment practices set out above,
interest thereon in the amount of
$495.03, computed and compounded
annually, starting February 1, 1979, at
the annual rate of six percent untit July
25, 1976, and then at the rate of nine
percent computed to December 15,
1982, to continue to accrue until the
date upon which Respondent complies
with this paragraph, and $10,000.00,
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which represenfs damages for the
mental anguish Complainant suffered
because of those unlawful employ-
ment practices.

2) Appoint Eunice Penny to the
next available position of Records Sec-
tion Shift Supervisor or its equivalent,
and the classification of PSA- or its
equivalent, at the salary described in
paragraph 3 below.

3) As of November 30, 1982, begin
compensating Eunice Penny at the
salary step 6 for its PSA-ll classifica-
tion, or its equivalent.

4) Cease and desist from discrimi-
nating against any employee because
that employee has filed a complaint un-
der ORS 659.010 to 659.110.

in the matter of
WEST COAST
GROCERY COMPANY,
Respondent.

Case Number 01-82

Final Order of the Commissioner
Mary Wendy Roberts
Issued July 14, 1983,

SYNOPSIS

Where Complainants education
and work experience revealed no dis-

cemible business or financial skills in_

evaluating commodities and markets,
and where Complainant had not dem-
onstrated an ability to get along well




with a variety of people at work, the
Commissioner found that Complainant
did not possess the minirnum gualifica-
tions for the position of grocery buyer,
and that the position was not suitable
for Complainants reemployment after
a compensable injury disabled him
from his regular warehouse position
with Respondent.  Finding that the de-
nial of the position was not in retaliation
for Complainant's workers' compensa-
tion filings, the Commissioner held that
Respondent committed no unlawful
employment practice and dismissed
the complaint OCRS 659.060(3);
659.410; 659.420.

The above-entifled contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries
of the State of Oregon. The hearing
was held on September 29, 1982, in
Conference Room A of the Executive
Department, 155 Cottage Street N.E.,
Salem, Oregon and on October 8,
1982, in Room 311 of the State Office
Building, 1400 S.W. Fifth Avenue, Port-
land, Oregon. The Bureau of Labor
and Industries (hereinafter the Agency)
was represented by Belly Smith, As-
sistant Attomey General. West Coast
Grocery Company (hereinafter the Re-
spondent) was represented by Ruth J.
Hooper, Aftomey at Law. Eugene
Fewx (hereinafter the Complainant)
was present on September 29, 1982,

The Agency called as witnesses
the Complainant; Scott Udey and Rich-
ard Barker, Respondents employees;
Terry Alley, Complainants Workers'
Compensation Department counselor
during tmes material; Carole Nielsen
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Fewx, Complainants wife; and Toni

Chandler, investigator for the Civil .
Rights Division of the Agency during
Respondent called
Roger Cochell, Respondents Human

times material.

Resources Manager, Rebecca Rep-
peto, Respondent's Human Resources

Technician, and Kenneth Gregson, .

Respondents Merchandise Manager
during times material.

Having fully considered the entire
record in this matter, !, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact, Ultimate Find-
ings of Fact Conclusions of Law,
Rulings, Opinion, and Order.

FINDINGS OF FACT —
PROCEDURAL

1) On or about June 9, 1980,
Complainant filed a verified complaint
with the Civil Rights Division of the
Agency alleging that Respondent,
Complainants employer, had not re-
employed Complainant, who was dis-
abled from his former regular employ-
ment, in available and suitable work for
which Complainant had applied.

2) Following the filing of the afore-
mentioned complaint, the Civil Rights
Division investigated the allegations in
the complaint and determined that sub-
stantial evidence existed to support
these allegations.

3} Thereafter, the Civil Rights Divi-
sion attempted to reach an informal
resolution of the complaint through
conference and conciliation, but was
unsuccessful in these efforts.

4) Before the commencement of
the hearing in this matter, Complainant
received from this forum a copy of
"Contested Case Rights and

Responsibiliies” and stated that he

= had no questions about it. Before the
+ commencement of the hearing, Re-

spondent received from this forum a
copy of "Contested Case Rights and
Responsibilities” and stated, through
its counsel, that it had no questions
about it.

FINDINGS OF FACT — THE MERITS

1) At all imes material herein, Re-
spondent 'was a Washington corpora-
tion in good standing in Oregon. It was
doing business in Oregon as an inde-
pendent grocery wholesaler, buying
grocery products from manufacturers
and selling them to retailers. In that
business, during all imes material, Re-
spondent employed between 270 and
345 people in Oregon.

2) On or about July 3, 1978,
Roger Cochell, Human Resources
Manager of Respondent's Oregon Di-
vision, hired Complainant as a selec-
for. This entry-level job consisted of
doing the manual labor which was nec-
essary to fill orders from Respondent's
customers. A selector accomplished
this by taking a sequential list of items
which a retailer had ordered from Re-

- spondent, locating those items in Re-

spondent's sequentially-organized
Salem, Oregon warehouse, stacking
them on a mechanized transporter,
and taking them to an outbound door.

3) When Respondent hired Com-
plainant as a selector, Complainant
had a Bachelor of Science degree in
General Studies (with a major in social
science comections and a minor in psy-
chology), which he had obtained in De-
cember 1972. After receiving that
degree, he had gained the following
work experience:
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a) From March 1973 until July
1974, Complainant had worked at a
Towmotor-Caterpillar, Inc. plant which
manufactured it trucks. After six
weeks stocking parts in the ware-
house, Complainant had been pro-
moted to inventory planner. in that
position, he had kept a running tota! of
the piece parts on hand, by making a
monthly deduction of the parts used,
He also had kept a minimum number
of parts on hand, by ordering or coordi-
nating the in-house manufacture of
parts needed for future production.

b} During July 1975, Complainant
had worked on a crew building grain
elevators,

c) From August to October 1975,
Complainant had driven a fork lit and
worked on the sanitation crew at Agri-
Pac Cannery.

d) From October 1976 to July
1978, Complainant had worked at Fair-
view Hospital and Training Center. For
the first six months he had been a Psy-
chiatric Aide |, caring for and training
16 to 21 retarded patients. Thereafter,
he had been promoted to Psychiatric
Aide Il and had supervised a staff of
eight peopie who did all the basic care
of sixty patients. In the latter position,
he had trained, supervised, and evalu-
ated his staff, done a lot of administra-
tive paperwork; and received six
commendations. He had attended the
American Management Association’s
Supervisory Management Course in
19786, the State of Oregon's Supervi-
sory Management Course | and II, and
Performance Appraisal and On-the-
Job Training Coach classes.

4) When Mr. Cochell hired Com-

plainant in July 1978, he knew that
Compiainant had suffered an on-the-
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job injury in 1971 which had resulied in
the amputation of two of Complainant's
fingertips. He also knew that Com-
plainant had applied for workers' com-
pensation benefits for this injury. This
knowledge did not influence in any way
Mr. Cochell's hiring decision with re-
spect to Complainant.

Before beginning work for Respon-
dent, Complainant passed the required
physical examination.

5) On September 1, 1978, Febru-
ary 15, 1979, March 19, 1979, and
June 10, 1979, Complainant suffered
injuries while working as a selector for
Respondent. Three of these injuries
caused Complainant to lose time from
work, and he applied for workers' com-
pensation benefits for these three
injuries.

6) Complainant retumed to his se-
lector position after each of the injuries
described in Finding of Fact 5 above.
He noticed no change in Respondent's
treatment of or attitude toward himas a
result of these injuries or the workers'
compensation claims he had filed be-
cause of them,

7) From the time Respondent
hired him until June 25, 1679, Com-
plainant was a "casual’ rather than
“regular" employee of Respondent
This meant that he worked only when
Respondent called -him, replacing
"reqular” selectors who were absent,
After Complainant had incurred the in-
juries and filed the workers' compensa-
tion claims described in Finding of Fact
5 above, Respondent awarded Com-
planant "regular" employee status.
Respondent could have declined to do
this,

8) Complainant worked as a se-
lector for Respondent from July 1978
until December 30, 1979. His ievel of
productivity was good, and his record
of emors was average. These were the
main performance criteria for selectors.

9) At all times material herein, Re- |

spondent had a policy that, in each

case, an empioyee of Respondent
who applied for ancther job with Re-
spondent would be interviewed for that = |

job. A non-employee applying for a job
with Respondent was interviewed for
that job only if his or her resume re-
flected possible qualification for the job.
This was the only way in which Re-
spondent treated employee and non-

-employee applicants differently.

10)in November 1979, Respon-
dent had an opening for a grocery
buyer.

11)At alt times material herein, Ken
Gregson, Merchandise Manager of
Respondent's Oregon Division, was
the direct supervisor of the grocery
buyers in that Division. He was the
best person to determine what were
the qualifications for the job of grocery
buyer and whether a particular appli-
cant possessed those qualifications.
As a former grocery buyer for Respon-
dent and the chief personnet officer of
Respondents Oregon Division at all
times material, Mr. Cochell was quali-
fied to contibute to such a
determination.

12)Mr. Gregson (with Mr. Cochell)
offered the following description of the
job of grocery buyer, which this forum
finds accurate for the time period at is-
sue, Respondent's grocery buyer po-
sition is a fairly high level, technical
position within Respondent's manage-
ment. Each of Respondent's grocery
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buyers evaluates opportunities to pur-
chase new items in the 1600 to 2000
commodities assigned to him or her;
plays the key role in deciding whether
to purchase those items and partici-
pates in such decisions on commodi-
ties which are not assigned to him or
her, purchases assigned commodities;
and controls a commodity inventory
worth $2,000,000 to $3,000,000.

Respondent's grocery buyer posi-
fion is very important because Re-
spondent is dependent for its survival
upon the purchasing decisions of its
grocery buyers. Much of Respon-
dent's net profit consists of "speculative
profit" the profit Respondent makes
when its grocery buyers purchase
commodities when the market for them
is about to rise. The decision as to
whether to buy a new item is basically
a group decision made by the five or
six buyers in Respondent's Oregon Di-
vision, but the individual buyer respon-
sible for the item can ovemide the
group’s decision not to buy. Once a
decision is made to buy an item, the
buyer to whom the item is assigned is
responsible for the purchase from the
time he or she places the order until
the purchase has left Respondents
warehouse enroute to one of Respon-
dent's customers.

Each of Respondent's grocery buy-
ers must be familiar with all the com-
modities assigned to him or her. Each
must make timely and comect assess-
ment of the relative marketability of
items in his or her assigned commodi-
ties which are newly avaifable for pur-
chase, and present that assessment to
fellow buyers. This involves evaluating
the item'’s sales potential by assessing
the item itseff, its historic sales pattern,

the record of its sales representatives,
the pertinent commodity markets and
trends therein, the merchandising and
media support for the item, and fore-
casting the response of Respondents
retailers to the item; and, finally, com-
paring this evaluation to a similar
evaluation of competing tems. Re-
spondent's grocery buyers go through
the same process in assessing pur-
chasing deals avaitable for iters which
it already camies. Each buyer must
skillfully interview and negotiate with
Respondents  suppliers regarding
prices and service. Each must have
good relationships with the wide variety
of people with whom he or she deals,
including retailers, suppliers’ sales rep-
resentatives, and Respondents other
departments.

Respondent's grocery buyer posi-
tion does not involve physical labor.

13)Mr. Gregson testified that Re-
spondent's grocery buyer hires must
have the following qualifications: "some
good business background in areas
such as financing; marketing type ex-
perience; a lot of people experience;
leadership qualiies;" the abiity to
“communicate with retailers, sales rep-
resentalives, etc." He specified that
the most essential two qualifications for
grocery buyer hires are "a good
business-type background in the area
of people and of financing." He elabo-
rated that the fommer phrase means
“people type skills, the abiiity to get
along with and knowledge and exper-
tise to evaluate outside sales
representatives, retailers, and all of Re-
spondent's departments, and 'the de-
gree of a problem' involved in 'dealing
with them™ and financial skills. He
stated that "financial skills" means
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“basically, good business sense and
some kind of a background dealing
with financial type things, evaluating
commodities and speculative profit op-
portunities.” Al this testimony applies
to times material, as well as the
present.

14}Mr. Gregson testified that, at
times material, Respondent could not
train a grocery buyer hiree on-thejob
to gain the qualifications described in
Finding of Fact 13 above. A hiree had
to have the right type of personality
and background to deal effectively with
people and financialbusiness skills in
evaluating markets, commedities, efc.
when he or she became a buyer.

16)The notice which Respondent
posted of its November 1979 grocery
buyer opening was the same as the
exhibit in the record which offers basic
general information about this job, but
does not delve into the technical as-
pects of the job or the degree of skills
and abilities necessary to do it. For ex-
ample, it uses extremely broad
phrases such as "supervisory, leader-
ship and management ability” in de-
scribing the qualifications which the
person selected "should possess.” [t
states that "sales aptitude and ability"
are "helpful,” and "retail grocery or buy-
ing experience” are "helpful, but not
necessary." it also names a starting
salary range of $16,000 to $20,000 per
year. Mr. Cochell wrote this notice.

16)in May 1980, Respondent
placed newspaper advertisements for
another grocery buyer opening which
stated that a grocery buyer hiree
"should possess” "buying experience,"
the "abiiity to plan, organize and coor-
dinate and effectively control inventory”
and other specified qualifications and

that "retail groceries and/or marketing
background or education” was “pre-.
ferred.” When this advertisement was -
placed, the qualifications for the gro--
cery buyer position were the same as -

they had been in November 1979,
17)The written "Question Qutiine"
Respondent used in interviewing appli-

cants for the November 1979 grocery .

buyer opening asked about the "extent
of' the candidate’s "marketing” back-
ground, and, under that question, spe-
cifically asked about "grocery" and
“buying” experience. It also asked
about "leadership” and "supervisory"
experience. These were the only

questions which specifically addressed

these topics.

Under its introduction headed “Job

Concept,” this outfine said that grocery

buyer responsibiliies included “pur-
assigned  commodities, - |

chasing
evaluation for purchasing deals and
controfiing inventory, interviewing and
negotiating with suppliers regarding
price and service (sic)" and "customer

relations responsibiities. It also said

that the job was "pressure packed."
18)The person Respondent hired
to fill its November 1979 grocery buyer
opening was an employee who had re-
cently gained a college degree in busi-
ness administration with a major in
marketing, which Respondent viewed
as a "tremendous marketing back-

ground.” "Marketing” by definition is _;::5"

the process of purchasing and sefling
commodities in a market and thereby,
includes evaluating commodities and
markets. This hiree had worked satis-
factorily for Respondent for about nine
months, first as a selector and then
dealing with Respondent's retailers (as

19)The person Respondent hired
to fill its next grocery buyer opening, in
May 1980, had graduated from a four-
year undergraduate university program
in three years, while captaining the uni-
versity debate team and serving as
president of the university student
body. He had gained "a lot of experi-
ence” dealing with financial institutions
and working on money matters when
he spent the two years preceding his
grocery buyer application evaluating
commadities (residential and commer-
cial property) for the City of Salem As-
sessor's Office.

20)0n or about November 14,
1979, Complainant applied for Re-
spondent’s grocery buyer opening.

21)At all times material herein,
Complainant did not like working with
people who were not formaily edu-
cated. He had a hard time becoming
familiar with "illiterate" people. How-
ever, he had most often worked with
people who were iess formally edu-
cated than he was and, in his opinion,
had “gotten along fine with them." No
one had complained to Complainant
about his relationship with his co-
workers. One of the commendations
he had received while working at Fair-
view was for "maintaining good com-
munications” with the staff he
supervised, His work at Towmotor
had involved communicating with other
departments, plants, and vendors.

At the time Complainant applied for
the November 1979 grocery buyer
opening, Mr. Cochell and Mr. Gregson
knew that Complainant did not like
working with people who were not for-
mally educated and that he related to
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. apart of Respondent's customer serv-
© ice department).

educated people best. At least one of
Complainant's supervisors had told Mr.
Cochell that there was a "rapport prob-
lem" between Complainant and his co-
workers, becausé Complainant felt he
was better than they. From this knowi-
edge and information, Respondent
concluded that Complainant had not
demonstrated an ability to get along
with a variety of people.

22)In his own words and by his
own admission, Complainant did not
have, at tines material herein, a "strong
business background."” He had no
marketing, retail, or sales experience
and no financial background or work
experience with a financial institution.

23)During a tour of Respondents
office when he was hired as a selector,
Complainant had asked Mr. Cochelf
which of Respondent's positions would
be most similar to Complainant's in-
ventory planner work at Towmotor,
Mr. Cochell had told him that the gro-
cery buyer position would be. There is
no evidence as to what Mr. Cochell
knew about the inventory planner posi-
tion when he answered that question.

25)There were about fiteen appli-
cants for Respondent's November
1979 grocery buyer opening. Mr. Co-
chel interviewed all of them and de-
cided that Complainant and three other
applicants each would be offered a
second interview, with himseif and Mr.
Gregson. Two of these applicants
were Respondents employees, and
two were not. Complainant knew this.
Complainant assumed that the fact
that he was offered a second interview
meant that he was a finalist. In fact,
Mr. Cochell offered Complainant a sec-
ond interview because he wanted Mr.
Gregson's participation and input, in
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demonstrated an abilty to get along:
with a variety of people and that he

order fo prevent Mr. Cochell's friend-
ship with Complainant and his knowi-
edge that Complainant wanted this job
very much to influence Respondent's
decision regarding Complainant. The
fact that Mr. Cochell offered Complain-
ant a second inferview did not mean
that Mr. Cochell considered Complain-
ant qualified for the job.

26)After Mr. Cochell and Mr. Greg-
son interviewed Complainant, Mr.
Gregson felt that Complainant clearly
was not qualified for the job of grocery
buyer. Mr. Cochell agreed. Accord-
ingly, Respondent did not hire Com-
plainant for this job.

27)Messrs. Gregson and Cochell
deemed Complainant unqualified for
the grocery buyer position in Novem-
ber 1979 because they felt that Com-
plainant did not have experience "at
the business level," “experience deai-
ing with highly technical people trying
to sell Respondent merchandise," "re-
tail experience,” or any "financial type
dealings with outside people” They
dismissed Complainant's experience
at Towmotor as "re-order clerk work,"
lacking the degree of importance and
the technical commodity decision mak-
ing responsibilies of grocery buyer
work. They characterized Complain-
ant's background as in supervision and
doing physical labor. They felt that
Complainant's average emor record as
a selector was not good enough, be-
cause there was so litle margin for er-
ror as a grocery buyer. They felt that
Complainant's attitude towards less
educated people and his rapport prob-
lem with co-workers indicated a prob-
lem in his abliity to get along with a
variety of people. They believed, in ef-
fect, that Complainant had not

had not obtained financialbusiness

skills in evaluating commodities and’

markets. They also believed that Re-

spondent could not train Compiainant:
on-the-ob to gain the quaifications

they felt he lacked.

28)Because Mr. Gregson and Mr.’

Cachell found Complainant unqualified
for the position of grocery buyer, they
woukl not have hired him for Respon-
dent's November 1979 grocery buyer
opening even if he had been the only
applicant. Despite his lack of qualifica-
tion, Complainant "came in second" for
this grocery buyer opening. By "came
in second," however, Mr. Cochell (who
originated the phrase) meant, -and
therefore this forum means, just that
Complainant "did not come in first"
There is no evidence in the record as
to why the two other finalists were not
selected.

29)Cn November 20, 1979, Mr.
Cochell notified Complainant by tele-
phone that he had not been selected
for the grocery buyer opening. He also
told Complainant that he had come in
second. He did not tell Complainant
that he was qualified for the job. In
fact, Mr. Cochell advised Compiainant
to seek work in the area of supervision
to which Complainant's background

related.

30)On December 30, 1979, Com-
plainant suffered an on-the-job injury to
his back while working as a selector for
Respondent. As a result of this indury,
Complainant missed work. He applied
for workers' compensation benefits on
December 31, 1979, and received
them thereafter. At the fime of this

injury,

Complainant was eaming
510.455 per hour for his selector work.

31)As of January 21, 1980, Com-

‘nlainant's physician released him to re-

pl
tum to work, with the restriction that he

ot lift more than twenty-five pounds.

n January 30, 1980, Complainant re-
med to light duty selector work which
Respondent had devised and made
gilable to him. This work was within
the above-cited lifing restriction, but it
id invoive bending, reaching for, and

lifing items weighing less than twenty-

five pounds.
On February 5, 1980, Complainant

informed  Respondent that he no

longer coukd perform his light duty work
because it had aggravated his back

s injury.

32)February 5, 1980, was the last
day on which Complainant actualty
performed work as a selector for

Respondent.

33)During his one week of light

duty selector work, Complainant no-
~ ticed no difference in Respondent's at-

titude toward him from what that
attitude had been before his injury.
However, when it became clear that he

. might not ever be able to retum to his

selectors joh, Complainant felt Mr. Co-
chells attitude toward him changed.
Before that time, he had a very good
relationship with Mr. Cochell. Thereaf-
ter, Mr. Cocheli became quite cold to
him. .

34)Between February 6, 1980, and
March 11, 1980, there was no work
available with Respondent which was
suitable for Complainant,

35)On March 11, 1980, Complain-
ant telephoned Mr. Cochelt about re-
tuming fo his work as a selector. Mr,
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Cochell made what amounts to a brief
written summary of their conversation
soon thereafter, Complainant did not.
During pertinent testimony, Compfain-
ant described the conversation in more
detail than did Mr. Cochelt

36)Complainant testified that, dur-
ing the above-described conversation,
after Mr. Cochell asked Complainant
how he was doing, Complainant re-
ported that he was not doing too well
and that his doctors had told him that
any more injuries to his lower back
could be quite serious. Complainant
testified that Mr. Cochell then asked if
Respondent could expect Complainant
to come back to work, adding that Re-
spondent needed someone to do the
(selector) job. Complainant testified
that he hesitated, because he really
needed the job, then told Mr. Cochell
he couldn't do that kind of work any-
more. Complainant testified that Mr.
Cochell asked if he could take this as
Complainant's unofficial resignation.
Since the conversation had focused on
Complainant's ability to do his selector
work and upon the particular demands
of that job, Complainant believed that
Mr. Cochell's question concemed just
the selector's job. Based upon that be-
lief, Complainant testified, he an-
swered, "Yes" Based upon his
experience with a prior employer,
Complainant thought Respondent
could not fil Complainants job with a
regular empioyee untl Complainant
vacated it Complainant vacated his
position so Respondent could fil it
Compiainant maintains emphatically
that he did not intend to completely re-
sign his employment with Respondent.
First of all, he believed that his resigna-
tion would not become official unless
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he formalized it by writing or signing
some documents. Secondly, he be-
lieved he was resigning only from the
selector job he could no longer per-
form. Complainant did not ask Mr. Co-
chell what an "unofficial’ resignation
was.

37)Mr. Cochell's version of his
March 11, 1980, conversation with
Complainant is quite different from
Complainant's. The notes Mr. Cochell
took about that conversation say
simply,

"Gene called today and informed

me both his doctors are advising

him not o do this type of work and

he is officially quitting. He is seek-

ing employment elsewhere.”
Mr. Cochell maintains that he did not
ask Complainant if he could retum to
work or request his resignation. He in-
sists that "officially quitting" was Com-
plainanfs phrase; that Complainant
used it and Mr. Cochell did not. Mr.
Cochefl states that these words were
not the "nomendlature” Respondent
used. Afthough Mr. Cochell did not
state specifically that he did not ask
Complainant, with any language,
whether he could take Complainant's
statement as a resignation, this forum
construes the above-cited testimony
as Mr. Cochell's assertion that he did
not.

Mr. Cochell states that he under-
stood the purpose of Complainant's
March 11, 1980, call to be to "voluntar-
ity quit” and that it was absolutely clear
that Complainant felt he was totally
and completely resigning from Re-
spondent's employ. Mr. Cochell states
that he fook Complainants statement
that he was seeking employment else-
where to mean outside Respondent.
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Mr. Cochell insists that it did not occy
to him that Complainant might be quit-
ting just this position, because he had:
never had anyone quit a position with-.
out quitting "the company.” '
38)On March 11, 1980, Complain-
ant had no intention of completely sev-
ering his employment relationship with'
Respondent. He wanted to continue.
working for Respondent. He felt the'
food industry held many opportunities’
for interesting work and that Respon-|
dent was a progressive part of that in-
dustry. His goal was to hold a
professional job with Respondent
within five years.
39)Complainant never submitted to
Respondent, or signed, a written resig--
nation from his selector job. (It was not
Respondent’s practice to have its ter-
minating employees sign a resigna-
tion.) Whatever statement Complain-
ant made to Mr. Cochell on March 11,
1980, was his only indication to Re-
spondent that he was changing his
employment relationship with Respon-
dent atall.
41) Mr. Cochell had Becky Rep-. |
peto, Respondent's Human Resources
Technician, process Complainant's ter-
mination papers on March 11, 1980, .
according to Respondents standard
operating procedures. As of March 11, -
1980, Respondent no fonger consid- -
ered Complainant its employee, in any
sense of that word. .
42)The disabilty of which Com-
plainant informed Mr. Cochefl on
March 11, 1980, was Compilainants
first disabifity from an on-the-job injury
which permanently prevented him from
returning to his pre-injury work.

43)On March 12, 1980, Complain-

-~ ant had an interview for the position of
. Store Development Assistant with Re-

spondent. Complainant had applied
for this position before March 11, 1980.

© Mr. Cochell was not involved in this in-

terview but was aware of it both before

* and after it occurred.

During the interview, Compiainant
withdrew his application for this job
when it became obvious to him that his
fingertip amputations wouki prevent
him from adequately performing the
position's typing duties. This was the
only job with Respondent for which
Complainant applied or was inter-
viewed between the time of his injury
and April 28, 1980.

44)On March 24, 1980, Complain-
ant's physician declared him medically
stationary, and on April 30, 1980, gave
Complainant a total release for non-
physical work. Complainant did not
present any medical release to Re-
spondent after January 1980 nor did
Respondent ask Complainant for one
before July of 1980,

45)Complainant successfully filed
for unemployment compensation on
March 26, 1980, with the Employment
Division of the State of Oregon's De-
partment of Human Resources.
Thereafter, he was required to seek at
least three jobs per week fo remain
qualified for unemployment compensa-
tion. His job search included contact-
ing Respondent, responding to
newspaper advertisementis, and apply-
ing for positions with the State of Ore-
gon. He received assistance in locating
employment from his Workers' Com-
pensation Depariment counselor,
Temy Alley, between April 7, 1980, and
September 8, 1980,
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46)In late Aprl 1980 Respondent
had ancther opening for a grocery
buyer. The position was identical to
the position which had been open in
November 1979.

47)in May 1980 Complainant ap-
plied for Respondent's grocery buyer
opening. Compiainant had not ac-
quired any additional qualifications for
this position since November 1979,

48)Based upon their November
1979 evaluation of Complainant, Mr.
Gregson and Mr. Cochell jointly de-
cided not to interview Complainant for
Respondent's AprifMay 1980 grocery
buyer opening, because he was not
considered Respondents employee
and they believed that he was not
qualified for the job. They continued to
believe that Respondent could not train
Complainant on-thedob to gain the
qualifications they felt he lacked for
grocery buyer. They would not have
hired Complainant in May 1980 even if
he had been the only applicant for the
position or even had they considered
him Respondent's employee.

49)The AprilMay 1980 grocery
buyer opening was the last opening
Respondent had for that position up to
the time of hearing. There is no evi-
dence or allegation that Respondent
had any work available which was suit-
able for Complainant, other than this
grocery buyer opening, between
March 11, 1980, and September 3,
1980.

50)On May 8, 1980, before Com-
plainant discovered that Respondent
had not (or would not) hire him for its
grocery buyer opening, Complainant
mentioned that opening to Mr. Alley.
He told Mr. Alley that he had inter-
viewed for that position before and
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come in second. On the basis of
Complainant's statement, Mr. Alley felt
that the position might be suitable for
Complainant. He had no actual knowl-
edge as to whether Complainant was
qualified for the position or it was suit-
able for him.

51)On May 9, 1980, Mr. Aliey tele-
phoned Ms. Reppelo about Complain-
ants application for grocery buyer.
She told him that Respondent had
Complainant's resume and that Re-
spondent would consider Complainant
forit. She added that it was not an on-
the-job training posifion; that Respon-
dent wanted someone with "the prod-
uct knowledge coupled with (possibly)
some marketing skills." Mr. Alley then
briefly explained his inferest in Com-
plainant being considered for the job
as an employee who had suffered an
on-the-job injury.

52}About one week afler he had
applied for the ApriifMay 1980 grocery
buyer opening, Complainant asked
Ms. Reppeto when he would be inter-
viewed for it She informed him that
the interviews were over and the selec-
tion made. On May 20, 1980, Com-
plainant notified Mr. Alley of Ms.
Reppeto's statement.

53)On May 22, 1980, Mr. Alley
called Mr. Cochell and was told that
Complainant had not been considered
an employee ("in-house") candidate by
Respondent, because Complainant
had resigned on March 11, 1980.

On the same day, Mr. Alley relayed
this information to Complainant, who
told him that he had meant only to re-
linquish his selector employment, not
his entire employment with Respon-
dent. On May 22, 1980, Mr. Aliey con-
veyed this message to Mr. Cochel,
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teling him that it sounded as if there
were a misunderstanding as to the
scope of Complainant’s resignation.

54)Mr. Alley contacted Mr. Cochell
once again on May 22, 1980, and Mr.
Cochell said he had taliked to Respon-
dent's lawyer and was adamant that
Complainant had quit on his own voli-
tion. Mr. Cochell said Respondent felt
it had sufficient cause to consider
Complainant terminated and its re-
sponsibiiity to re-employ him ended.

56) The grocery buyer Respondent
hired in May 1980 earned $7.70 per
hour untit July 6, 1980, and $8.00 per
hour from that date to October 6, 1980.

56)After discovering Respondent
had not hired him as a grocery buyer in
May 1980, Complainant continued to
search for work with Respondent and
eisewhere, in the manner described in
Finding of Fact 45 above,

57)At no time since March 11,
1980, has Respondent acknowledged
any obligation to re-empioy Complain-
ant at available and suitable wori.

58)In August 1980, Complainant
applied and was interviewed for a posi-
fion as "Night Shift Meat Clerk" with
Respondent. On Mr. Cochell's recom-
mendation, Respondent hired Com-
plainant for this posilion. Complainant
started working this job on September
3, 1980, at a salary of $5.25 per hour.

59)Complainant worked for Re-
spondent as Night Shift Meat Clerk un-
fii September 23, 1981, when he
retumed to school fuil-time.

60)There is no allegation or evi-
dence that Respondent did not re-
employ Complainant in available work
which was suitable for him at any time

between September 3, 1980, and Sep-
tember 23, 1981.

61)As explained in the Opinion be-
low, this forum disbelieves the testi-
mony of Mr. Cochelt on one key point
in this matter. Accordingly, this forum
has accorded less weight to Mr. Co-
cheils testimony in general, where it
differs from the Agency's evidence.

ULTIMATE FINDINGS OF FACT

1) Atall times material herein, Re-
spondent was a grocery wholesaler
employing more than six persons in
the State of Oregon.

2) From July 1978 untl December
30, 1979, Complainant worked for Re-
spondent as a selector. in that job, he
performed physical labor to fill orders in
one of Respondent's warehouses.

3) In November 1979, Complain-
ant applied for an opening Respondent
had for a grocery buyer. This technical
position within Respondent's manage-
ment was very important. Respon-
dent's grocery buyers decided what
tems Respondent would purchase
and negotiated and managed such
purchases. Each buyer was responsi-
hle for 1600 to 2000 commodities and
$2,000,000 to $3,000,000 in inventory.
Respondents  survival depended
largely upon the results of the complex
buying decisions which its grocery buy-
ers made.

4) Respondent did not hire Com-
plainant for its Novernber 1978 grocery
buyer opening. Respondents em-
ployee Ken Gregson believed that

 Complainant was not qualified, and
- could not be trained on-the-job to be-
- come qualified, for the position. Re-
. spondent's employee Roger Cochell,
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who made the selection decision with
Mr. Gregson, concumed.

5) Mr. Gregson was the best per-
son to determine whether Complainant
was qualified for the job of grocery
buyer, and Mr. Cochell was an appro-
priate person to assist him in doing so.

6) Before December 30, 1979,
Complainant suffered four on-the-job
injuries while working for Respondent
and one on-theob injury before work-
ing for Respondent. Complainant filed
claims for workers' compensation
benefits as a result of three of these in-
juries. Respondent knew this. Re-
spondent did not discriminate against
Complainant in any way because of
these filings.

Although three of the on-the-job in-
juries suffered while working for Re-
spondent caused Complainant to miss
some work, he was able to retum to
his former regular job eventually after
each injury.

7) While working for Respondent,
Complainant sustained a compensable
injury on December 30, 1979, and was
disabled from working until January 21,
1980. As result of this injury, Com-
plainant filed a claim for workers' com-
pensation benefits on December 31,
1979.

8) Pursuant to his physician’s re-
lease and with Respondent’s full coop-
eration, Complainant retumed to a
light-cluty version of his former work as
selector on January 30, 1980.

9) By Febnuary 5, 1980, Complain-
ant's light duty work had aggravated
his injury, and Complainant became
disabled from both his former and
regular employment and its light-cuty
version. After February 5, 1980,
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Complainant never again worked as a
selector for Respondent.

10)On March 11, 19806, Complain-
ant reported to Mr. Cochell that he sim-
ply coulkd not do selector work
anymore; that is, for the first time while
in Respondent's employ, Complainant
was disabled permanently from per-
forming the duties of his former regular
work. During the ensuing conversa-
tion, Complainant resigned from his
selector position. The Agency alieges
that by his resignation, Complainant
did not intend to sever his entire em-
ployment relationship with Respon-
dent. The Agency also contends that
Respondent introduced the subject of
resignation and solicited the limited
resignation Complainant made. In any
case, Respondent did not consider
Complainant its employee between
March 11, 1980, and September 3,
1980.

11)In April 1980 Respondent had
another opening for a grocery buyer.
Although he had acquired no additional
qualifications for that job since Novem-
ber 1979, Complainant applied for this
opening. Respondent treated Com-
plainant as a non-employee applicant,
which meant that it would not automati-
cally interview him for this opening.

12) Respondent did not interview or
select Complainant for its ApritMay
1980 grocery buyer opening because,
based upon their November 1979
evaluation of Complainant, Mr. Greg-
son and Mr. Cochell believed that
Complainant was not qualified, and
could not be trained on-the-job to be-
come qualified, for the position. For
that reason, they would not have hired
Complainant even if they had treated
him as an employee applicant.

13)The minimum qualifications for
the grocery buyer positions - available
with Respondent in November 1979
and AprilMay 1980 were the same: a
demonstrated ability to get along with a
variety of people and financial/ busi-
ness skills in evaluating commodities
and markets,

14)in Novermnber 1978 and April/
May 1980, Compiainant had never
worked as a grocery buyer. His job as
a selector was completely different
from a grocery buyer's job.

15)In November 1979 and April/
May 1980, Complainant was physically
capable of performing grocery buyer
work.

18)In November 1979 and April/
May 1980, Complainant had a general
fiberal arts education. Through his
various jobs since graduating from col-
lege, he had gained general and su-
pervisory skills, but no technical skills.
qualifying him for grocery buyer work.-
He had no business education. His
only experience in business was his
fourteen months of work as an inven-.
tory planner for a lift truck manufacturer
five and a half years before his No-

vember 1979 application. That work:
did not involve evaluating any com-
modities or markets. Complainant had:

no financial background at ail.
Accordingly, in Novermnber 1978

and Apri¥May 1980, Complainant did
not have financialbusiness skills in

evaluating commeodities and markets

17}In neither November 1979 nor.

ApriMay 1980 had Complainant dem-

onstrated to Respondent an ability to.

get along with a varely of peopl
Whatever such abifty he had wa

tainted by his negative attitude toward:

18}In neither November 1979 nor
ApriiMay 1980 did Complainant pos-
sess the minimum qualifications for
Respondent's position of grocery

qualifications which he lacked {noted in
Findings of Fact 16 and 17 above)
without, at the least, substantial train-
ing. For those reasons, Complainant
could not have performed the work of
a grocery buyer in a satisfactory man-
ner without, at the least, substantial
fraining. Accordingly, the grocery buyer
positions available with Respondent in
November 1979 and ApritMay 1980
were not suitable for Complainant.

. 19)The people Respondent hired
for its November 1979 and Aprilviay
80 grocery buyer openings both
possessed the minimum qualifications
for the position.

. 20)0On May 22, 1980, Respondent
was directly informed that at no time
since his December 30, 1979, injury
ad Complainant intended to sever his
entire  employment relationship with

1)Respondent did not reinstate its
employment relationship with Com-
plainant in any way between March 11,
1980, and September 3, 1980.

-22)If Respondent refused or failed
instate Complainants employ-
solicited Complainant's changing
atus on March 11, 1980, or dis-
crminated against Complainant in his
ployment in any way, there is no
ce.that Respondent did so be-
2 -Complainant had applied for
' compensation benefits on De-
mber 31, 1979. Furthermore, there

buyer. He could not have gained the
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working with people who were less
. educated than he was.

is evidence that any such failure, solici-
tation, or discrimination was because
Compiainant had become disabled
permanently from performing the du-
ties of his former regular work.

23) There was not work available
with Respondent between February 6,
1980, and September 3, 1980, which
was suitable for Complainant

24) On September 3, 1980, Com-
plainant began working as a Night Shift
Meat Clerk for Respondent. His salary
was almost one-half of his former se-
lector's salary.

25)  Thereafter, Complainant
worked in this job untit September 23,
1981, when he resigned to become a
fulHtime student.

26) There is no evidence or aflega-
fion that after September 3, 1980, Re-
spondent faled to re-employ
Complainant in any available and suit-
able work.

CONCLUSIONS OF LAW

1) At alt times material herein, Re-
spondent was an employer subject to
the provisions of ORS 659.010 o
658.110 and 659.400 to 659.435.

2) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the persons and subject matter herein.

3) Before the commencement of
the contested case hearing, this forum
complied with ORS 183.413 by inform-
ing Respondent and Complainant of
the malters described in ORS
183.413(2)(a) through {i).

4) The actions, and motivations for
those actions, of Respondents em-
ployees Roger Cochell, Kenneth Greg-
son, and Rebecca Reppeto described
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herein are properly imputed to
Respondent.

5) Respondent did not engage in
an unlawful employment practice in
violation of ORS 659.410 as charged,
because Respondent did not discrimi-
nate against Complainant with respect
to his employment tenure because
Complainant had applied for benefits
provided for in ORS 656.001 to
656.794 and ORS 656,820 to 656,824,

6) Respondent did not engage in
an uniawful employment practice in
violation of ORS 659.420 as charged,
because Respondent did not fail or re-
fuse to re-employ Complainant at
available employment which was suit-
able for Complainant.

RULINGS

1. Respondents Affirmative De-
fenses and Counterclaim

In its answer to the Amended Spe-
cific Charges, Respondent raised nine
affirmative defenses. All but the eighth
affirmative defense are rendered moot
by this forum's conclusion that Re-
spondent has not engaged in the un-
lawful employment practices charged.
In its eighth affirmative defense, aiso
labeled a counterclaim, Respondent
alleged that it is entitled to its reason-
able attorney fees if it is found to be the
prevaling party herein. This forum
cannat consider this counterclaim, be-
cause this forum is not empowered to
make atiomay fee awards to prevaling
parting, ORS 659.060(3) gives this fo-
rum only the power to issue an Order
dismissing the Specific Charges and
Complaint, should the respondent
prevail.

2. Admission of westigaticr Aidavit

The Presiding Officer provisional)
admitted an affidavit of Yoni Charndler
attached to Ms. Changier's Namativ
or Summary and wriiten record of he
April 23, 1981, interview of Roge
Caochell.

Respondent attacked the admiss

bility of the exhibit, arguing that Ms.

Chandler did not understand or accy

rately record in it Mr. Cochell's answers ;
to her questions, or draw accurate:
conclusions in her Namative or Sum- -

mary. This forum does not agree with

Respondents allegations conceming

Ms. Chandler's comprehension or re-

cording of Mr. Cochell's answers. Ms.

Chandler planned to make a verbatim
recording of her interview of Mr. Co-
chell by tape recording it, but did not
because Respondent's counsel would
hot permit it.  Given Respondent's re-
fusal, Ms. Chandler recorded her
questions and Mr, Cochell's answers
as accurately as possible. Respon-

dent should not profit from its refusal to

allow a verbatim record of the interview
1o be created.

When she interviewed Mr. Cochell,
Ms. Chandler was an experienced in-
vestigator of employment related
claims, who had conducted many wit-
ness interviews as a part of her invest-
gations. She had received no
complaint similar to Respondent's
about her work. At the time of hearing,
she had a clear cument recollection, in-
dependent of the exhibit, that she had
asked what is marked on the exhibit as
question 23 and that Mr. Cochell has
given the one word answer noted. His
answer to question 24 repeats his an-
swer to question 23, in pertinent part
The answer to question 25 is too

iclear to be considered by itself, The
cited portions of questions and an-

swers 23 and 24 therefore are the
parts of the exhibit most relevant to

Respondent's objection to that exhibit,
because they contain the only state-
ments in that exhibit which could have

caused or helped cause this forum to

le against Respondent on the issue
of position suitability, the only key issue
is forum has resolved in this Order.

For all the above reasons, this fo-
rum finds that the exhibit is evidence of
a type commonly relied upon by rea-

.-sonably prudent persons in the con-
“‘duct of their serious affairs and
- therefore, under OAR 839-04-090(1),

admissible. Accordingly, the Presiding
Officer’s provisional admission of the

- affidavit is affirmed.

However, this forum will not con-

~ sider the Namative or Summary con-

tained in the exhibit, which consists of
conclusions which Ms. Chandler drew
from her written record of her interview
with Mr. Cochell. It is this forum's re-
sponsibility to examine the record and
come to its own conclusions.

OPINION

1. The Aflegation That Respondent
Violated ORS 659.410

At the end of the first day of hear-
ing, when all testimony but that of Ms.
Chandler had been presented, Re-
spondent moved for a "directed ver-
dict’ that Respondent had rot violated
ORS 659410 as chamged, on the
ground that there was no evidence that
Respondent terminated Complainant
because he had filed a claim for work-
ers' compensation benefits. The Pre-
siding Officer reserved ruling on this
motion,
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The motion is denied, because it is
not proper in administrative proceed-
ings, where there is no jury.

The latter nuling notwithstanding,
this forum has concluded that Respon-
dent is comect in anguing that there is
no evidence of an element cruciat to
the ORS 659.410 violation charged.
Although there is evidence that Re-
spondent in effect discriminated
against Complainant in the tenure of
his employment by soliciing his resig-
nation on March 11, 1980, and/or by
viewing his resignation as a complete
severance of his employment retation-
ship with Respondent even after Re-
spondent had been notified that such
was not Complainant's intention, there
is no evidence linking such discrimina-
fion to Complainant's December 31,
1979, filing for workers' compensation
benefts. instead, there is evidence
that Respondent had a history of not
discriminating against Complainant af-
ter he had filed for workers' compensa-
tion benefits. The Agency attempted
to distinguish Complainant's December
31, 1979, filing because it involved an
injury which eventually permanently
disabled Complainant from retuming to
his former regular job. Complainant
admitted that Respondent's attitude to-
ward him did not deteriorate until it be-
came clear that he might not ever
retum to his former job. Both facts
support this forum's conclusion that if
Respondent's above-cited "discrimina-
tion" can be linked to any cause, itis to
Complainant's March 11, 1980, notice
to Respondent of his indefinite disabil-
ity, not to his having filed a workers'
compensation claim two-and-one-half
months before. Consequently, the evi-
dence herein points to a possible




violation of ORS 659.420, not ORS
659.410. Accordingly, this forum has
dismissed the Specific Charge that Re-
spondent violated ORS 659.410.

2. The Aliegation That Respondent
Violated ORS 659.420

Two key factual questions are
raised by the evidence which concems
the Agency's allegation that Respon-
dent violated ORS 659.420:

A} Did Complainant voluntarily

sever his entine employment rela-

tionship with Respondent on
March 11, 19807

B) Was the grocery buyer position
which was available with Respon-
dent in ApriMay 1980 suitable for

Complainant?

Because Respondent’s duty under
ORS 659.420 arose only if Respon-
dent had available work which was
suitable for Complainant during times
material, this forum examines Question
B above first.

Oregon case law includes the fol-
lowing construction of what is "suitable"
work under ORS 659.420:

"The question of what consti-
tutes suitable work is a question of
fact which depends on the circum-
stances of each case. Certain fac-
tors, however, will be relevant in
determining suitability in all cases.
These include the employee's
educational background and work
experience, his prior salary and
level of responsibility, the nature
and severity of his disability, and
his recond with the employer, as

Clto as 4 BOLJ 47 (1983),

well as the employer's size, dive,
sity and hiring needs.

". .. a position which the injur
worker could not perform witho
substantial training or rehabilitatio
is not 'suitable’ within the meanin
of ORS 659.420(1). '

"A suitable position is one tha
plaintiff probably could, withoyt

Because, as far as this record is
med, Respondent had no pre-
» written delineation of the mini-
um: qualifications for grocery buyer
juring times material, this forum had to
compose one. To do so, this forum
formulated a description of what a
rocery buyer does, contained in Find-
g of Fact 12 above, based upon the
imony of Ken Gregson, the person
hom even Compiainant acknowi-
edged as the best source of this infor-
mation, as complemented by the
testimony of Mr. Cochelf. Having care-
llly analyzed Finding of Fact 12 and
e evidence described in Findings of
act 13 through 19 as to what Respon-
‘dent believed it needed in a grocery
‘buyer hire, and having given greatest
‘weight to the Gregson/Cochell state-
‘ments on the latter topic, this forum ar-
“rived at Ultimate Finding of Fact 13's
statement about the minimum qualifi-
cations for the job of grocery buyer at
times material herein; a demonstrated
‘abiiity to get along with a variety of
-people and financialbusiness skils in
valuating commodities and markets.
To paraphrase what this forum has
said above, by minimum qualifications,
this forum means those qualifications
which a person had to possess to be
able fo do the job of grocery buyer sat-
isfactorily, without substantial fraining.
Both of the people Respondent
hired during times material as grocery
buyer possessed these minimum
* qualifications, One had recent busi-

ing. perform in a satisfactory ma
ner" Camay v. Guard Publishi
Company, 48 Or App 14
154-155, 616 P2d 548 (1980).
At 48 Or App 927, 630 P2d 86
(1980), the Court of Appeals withdrew
the above-quoted passages and all
the Camey opinion which addressed
the question of suitability, because
determined that question had not been
property before it in Camey. Neverthe-
less, the forum regards the courts:
above-quoted statements as advisory:
and therefore useful as guidance
herein. ;

The Camey language on suitability
advises this forum that a job is not suit--
able for a worker unless that worker is -
qualified to perform it or could become
qualified to do so without substantial
training, i.e., unless that worker is mini-
mally qualified for the job. Whether
Complainant Fewx was minimally
qualified for the grocery buyer position
depends upon his qualifications and
what Respondent needed in a grocery
buyer hire, ie, the minimal
qualifications for the position.”

On January 26, 1983, the Agency promuigated OAR 839-06-145, concerning
"suitability” under ORS 659.420. In its subparagraphs (1){a) through {d), this rule de-
scribes what "qualified" means. Although OAR 839-06-145 doas not apply herein be-
cause it went into effect long after the instant complaint was filed, this forum notes that
the "minimally qualified” test used in this Order substantiaily conforms with the descrip-

* ness education in evaluating commodi-
ties and markets plus recent
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experience dealing with Respondent's
retallers in a service capacity. The
other had clearly demonstrated out-
standing ability to deat with a variety of
people by being elected and serving as
president of a university student body
and captaining the universily debate
team, while completing a four-year de-
gree program in three years. He had
recent financial experience evaluating
commodities within  a  market
framework.

The only evidence mitigating
against the above statement of mini-
mum qualifications is the notice Re-
spondent posted to sclicit applications
for the pertinent grocery buyer open-
ings. This notice contains a list of the
qualifications a grocery buyer “should
possess” which does not specify busi-
ness or financial skils in evaluating
markets or commodities. However,
this notice was meant to describe the
qualifications for grocery buyer broadly
and used such expansive, nebulous
terms as "supervisory, leadership and
management ability" in describing key
qualifications. It obviously was not in-
tended to be a specific, inclusive de-
scription of the type and degree of
technical skills necessary to become a
grocery buyer. Given the purpose and
nature of the notice, this forum's find-
ings as to the nature of the grocery
buyer posiion, and Respondent's
other evidence as to the qualifications
for this position, this forum cannot con-
clude that any person with experience
or education which coukd be said to fall
within each category of the notice's
general description of qualifications is

tion of “qualified” contained in QAR 839-06-145.




66 Cite as 4 BOLI 47 (1983).

minimally qualified to be a grocery
buyer for Respondent.

B. Complainant’s Qualiicat

Close examination of Complain-
ants educational background and
work experience reveals that Com-
plainant had no discemible business or
financial skills in evaiuating commodi-
ties and markets, In addition, he had
not demonstrated fo Respondent an
ability to get along with a varnety of
people. If he had the ability to do so, it
was tamished by his negative attitude
toward working with people less edu-
cated than he.

There is no evidence that with any-
thing less than substantial training,
Complainant could have gained the
qualifications for grocery buyer which
he lacked. In fact, Respondent did not
believe that it could have trained Com-
plainant fo gain those qualifications,
period. That is why it would not have
hired Complainant as grocery buyer
either time he applied, even if he had
been the only applicant.

In arguing that Complainant was
qualified to be a grocery buyer, the
Agency pointed to the evidence that
Complainant had come in second for a
grocery huyer opening with Respon-
dent five months before the ApriMay
1980 opening. Complainant testified
that Mr. Cochelt told him this on No-
vember 20, 1978. Complainant's wife
testified that, as soon as Complainant
finished his November 20, 1979, con-
versation with Mr. Cochell, Complain-
ant told her that Mr. Cochelt had said
that he came in second. Mr. Barker,
who had no interest in this case except
preserving his cument employment
with Respondent, testified that Com-
plainant told his co-workers soon after

November 20, 1979, that he wa
runner-up or number two for the No.
vemnber 1979 grocery buyer opening
Mr. Allay, a disinterested witness, testi:
fied that Complainant told him in May
1980 that he had been number two for
the November 1980 (sic) vacancy. Mr.
Alley made a note of that statement
the time. Toni Chandler, who inves
gated this case for the Agency, testi
fied that Mr. Cochell himself told he

during an April 28, 1981, interview that

denied that he told Complainant that
he had come in number two, or that .
Complainant in fact had come in num-":

ber two, in November 1979.

Based upon the consistent testi -
mony of the abovecited five wit--
nesses, this forum believes that Mr.-

Cochell did tell Complainant that he

came in second. Based upon that fact

and Mr. Cochell's stafement to Ms.

Chandler, this forum believes that

Comptlainant did come in second in the

limited sense in which Mr. Cochell .

used that phrase. As Mr. Cochell
pointed out to Ms. Chandler, that did
not mean that Complainant was quali-
fied to be a grocery buyer. Mr. Cocheli

insisted that there was a big difference |

between the person who came in first

and Complainant, and that Complain-

ant was not qualified for the job.

The resuit of this forum disbelieving
Mr. Cochelf's testimony as to whether
Complainant came in second and
whether Mr. Cochell told Complainant
that he had come in second is that this
forum has accorded less weight to Mr.
Cochells festimony than to the
Agency's evidence, where Mr.

Al

Cochell's testimony contradicts the
Agency's evidence. However, this fo-
pim must agree that Complainant's
'coming in second" for the grocery
bisyer job does not mean that he was
minimafly qualified for that job.

The other evidence which the
Agency pointed to as an indication that

"~ Complainant was qualified for the gro-
_cery buyer job was Mr. Cochell's un-
- disputed statement to Complainant,
: one-and-one-thid years before No-
- vember 1979, that the position in Re-

spondents Oregon Division most
simifar to Complainant's inventory
planner job at Towmotor was that of
grocery buyer. Especially since there
is no evidence as to what Mr. Cochell
knew about Complainants inventory
planner job when he made that state-
ment, this does not constitute evidence
that Complainant was minimally quali-
fied for the job of grocery buyer.

After painstakingly examining all
the evidence on point, this forum con-
cludes that it does not indicate, by a
preponderance, that Complainant was
minimally qualified for the job of gro-
cery buyer at times material. For that
reason, this forum must conclude that
Respondent's grocery buyer work was
not suitable for Complainant at times
material,

The grocery buyer opening which
Respondent had in AprithMay 1980
was the only work Respondent had
available during times material which
the Agency asserts was suitable for
Complainant, this forum concludes that
Respondent had no available and suit-
able work for Complainant during times
material. For that reason Respondent
could not have failed or refused to re-
employ Complainant in available and
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suitable work. Consequently, Respon-
dent did not violate ORS 659.420 as
charged.

This conclusion renders moot the
ather factual question cited at the be-
ginning of this discussion. For that rea-
son, this forum need not and does not
determine whether Complainant sev-
ered enough of his employment rela-
tionship with Respondent on March 11,
1980, to extinguish his reemployment
rights under ORS 659.420 and, if so,
whether he did so voluntarly, or re-
solve the many tangential issues relfat-
ing to these questions which the
parties raised and about which they
presented 2 great deal of evidence.

ORDER

NOW, THEREFORE, Respondent
not having been found to have en-
gaged in any unlawful practice
charged, the Specific Charges and the
Complaint filed herein against Respon-
dent are hereby dismissed according
to the provisions of ORS 659.060(3).
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{n the Matter of
KENNETH CLINE,
dba K. C. Logging, Respondent.

Case Number 11-82
Final Order of the Commissioner
Mary Wendy Roberts
issued August 30, 1983.

SYNOPSIS

Wage ciaimant worked for Respon-
dent cutting timber on another's land
with the expectation of being paid
$5.00 per 1,000 board feet cut. Evi-
dence did not support Respondent's
claims that the agreement was for
board feet hauled out, that Respondent
was unable to haul out all that was cut,
and that Claimant should have im-
posed a lien on the land-owner. The
Commissioner ruled that Respondent's
duly to pay his employee was abso-
lute, and awarded Claimant $589 in
unpaid wages based upen Claimant's
expert opinion of the amount cut. Re-
spondent failed fo prove his defense of
inability to pay, where at the time the
wages became due he had over
$6,000 worth of equipment and contin-
ved making payments on a non-
residential land purchase. The Com-
missioner awarded Claimant $2,727 in
penaity wages, together with interest
on both amounts. ORS 652.130;
652.140; 652.150.

: The above-entitied contested case

came on regularly for hearing before
Leslie Sorepsen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries
of the State of Oregon. The hearing

was conducted on March 8, 1983, in
Room 156 of the Josephine County
Courthouse, N.W. Sixth and C Streets,
Grants Pass, Oregon. The Bureau of
Labor and Industries was represented
by Betly Smith, Assistant Attomey
General. Employer Kenneth Cline,
doing business as K. C. Logging, was
represented by Michael J. Bird, Attor-
ney at Law. Claimant Terry C. Brown
was present throughout the hearing.

The Agency called as witnesses
Claimant and George Akin, Claimant's
coworker during times material herein.
The employer called himself as his
only witness.

Having fully considered the entire
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of Labor
and Industries, hereby make the fol-
lowing Findings of Fact, Ultimate Find-
ings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACY -
PROCEDURAL

1) On June 1, 1981, Teny C. |

Brown (hereinafter the Claimant)
signed a wage claim which alleged that
Kenneth Cline, doing business as K. C.
Logging, was his former employer and
that Mr. Cline (hereinafter the Em-
ployer) had failed to pay wages due to
the Claimant On June 4, 1981, the
Claimant filed this claim with the Wage
and Hour Division of the Bureau of La-
bor and Industries.

2) On June 1, 1981, the Claimant
assigned all wages due him under the
above-described claim to the Commis-
sioner of the Bureau of Labor and In-
dustries in trust for the Claimant.

3) On November 5, 1981, the Ad-
ministrator of the Wage and Hour

in the Matter of

Division issued an Order of Determina-
tion which found that the Employer and
Beulah Cline, operating K. C. Logging
as a partnership, owed the Claimant
$589.40 in unpaid wages for timber the
Claimant had cut, plus interest on that
sum. In addition, the Order of Deter-
mination found that the Employer and
Beulah Cline owed the Claimant
$2727.30 in penalty wages plus inter-
est thereon,

4) The Order of Determination
was served upon the Claimant on No-
vember 19, 1981.

5) The Wage and Hour Division
attempted to serve the Order of Deter-
mination on the Employer and Beulah
Cline, separately, by transmitting it by
certified mail to the last known residen-
tial address of each of them. On or
about November 23, 1981, the U.S.
Postal Service retumed both transmis-
sions to the Wage and Hour Division,
marked “unable to deliver because un-
claimed" On January 25, 1982, the
Order of Determination was served on
the Employer by the Office of the Jose-
phine County Sherff. On January 25,
1982, that office also attempted to
serve the Order of Determination on
Ms. Cline but, after diligent search and
inquiry, could not find her within Jose-
phine County. The record herein con-
tains no indication of any further effort
to serve the Order of Determination to
Ms. Cline, so this forum finds that she
was not served with it  Ms. Cline did
not appear at hearing.

6) Thereafter, the Employer filed
with the Wage and Hour Division a re-
quest for hearing in this matter and an
answer to the Order of Determination
denying the wage claim and affirma-
tively alleging that:
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a) the Claimant was the employee
of George Akin during times material;

b) the Claimants rate of pay was
"specifically agreed to be on the basis-
of 'logs hauled out of cerain
property...",

c) the "rate of pay due" the Claim-
ant had been reduced by the Em-
ployer's inability to haul the iogs from
the property; and

d) the Employer was financially
unable to pay any claimed batances
due to the Claimant,

7) The Bureau of Labor and Indus-
tries duly served the Employer and the
Claimant with the Notice of Time and
Place of the hearing.

8) Before the commencement of
hearing, the Claimant received from
this forum and read a copy of "Con-
tested Case Rights and Responsibili-
ties" and stated that he had no
questions about those documents.

Before the commencement of the

hearing, the Employer received from
this forum and read a copy of the
same exhibits and stated that he had
no questions about them.

9) At the commencement of the
hearing, the Agency moved that the
Order of Determination be amended
by handwritten interfineation. The Em-
ployer had ne objection to this motion,
and the Presiding Officer granted it.

FINDINGS OF FACT — THE MERITS

1} At all imes material herein, the
Employer operated a logging business
called K C. Logging. The Employer's
wife, Beulah Cline, was K. C. Logging's
bookkeeper, Although Ms. Cline ap-
parently was inadverfently listed as a
partner in this business on a state
hauling permit, she was not in fact a




partner. The Employer viewed himself
as, and was, the sole proprietor of K.C,
Logging.

2) On or before December 1,
1980, the Employer hired George Akin
fo cut timber on property owned by a
person named Pat O'Brien. This prop-
erty was located within the State of
Oregon.

3) Because it was illegal to log
alone, the Employer directed Mr. Akin
to find someone fo cut imber with Mr,
Akin on the O'Brien job. The Employer
told Mr. Akin that if Mr, Akin did not find
a heiper, the Employer would do so.
Mr. Akin told Employer that he would
find someone himself.

4) it was to be the job of Mr. Akin
and his helper to fall timber on the
Q'Brien property, and the Employer's
responsibility to haul the cut timber off
the property to the mill,

5) The Employer agreed to pay
Mr. Akin and his helper a total of
$10.00 for every 1000 board feet of
timber. The Employer did not specify,
nor did Mr. Akin understand, that this
rate applied to the quantity of logs
which the Employer removed from the
OBrien property rather than to the
quantity of jogs which Mr. Akin and his
helper cut. The Employer did not
specify, nor did Mr. Akin understand,
that the logs which Mr. Akin and his
helper would cut would have fo be re-
moved before the Employer would pay
them for those logs.

8) The Employer believed that Mr.
Akin understood, when he agreed to
do the O'Brien job, that 1) the Em-
ployer had no money, so the O'Brien
job would have to pay for itseif through
sale of the O'Brien timber; and 2)
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because of winter weather, the cutiing.
and removing of the timber would be
"spasmodic.” The Employer argues
that Mr. Akin (must have) understood
this, and that Mr. Akin was willing to
work on these terms, because neither
the Employer nor Mr. Akin had any
other income. However, because thers
is nho evidence on the record that Mr.
Akin had specific knowledge of
whether or not the Employer had any.
other income, this forum finds that Mr.
Akin did not  The Employer apparently
assumed that because of the depres-
sion afflicting Oregon's logging indus-.
fry, Mr. Akin would know that the
Employer had no cther income.

7) Mr. Akin asked the Claimant, a
timber faller, to work with him on the
O'Brien job. Mr. Akin fold Claimant that
they would "get $10.00 per 1000, spiit
two ways." The Claimant agreed to do
the job at this rate of pay.

8) After showing the Claimant the
cutting site, and before or just after the
Claimant and Mr. Akin began worl, Mr.
Akin introduced the Claimant to the

Employer, explaining that the Claimant
would work with him on the O'Brien -
job. The Employer told Mr. Akin and -
the Claimant to go to work and had the

Claimant complete a federal tax with-

holding Form W-2 for employees. It = =
was the Claimant's understanding that -~ |,

he was the Employer's employee.

9) While working on the OBrien .

job, the Ciaimant was covered by the

Employer's workers' compensation in- |

surance. At hearing, the Employer de-
clined to testify that the Claimant was
not his employee on the O'Brien pro-
ject and admitted that the Claimant "in
actuality had to be considered”" his
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mployee. The Employer admitted
at Mr. Akin was his employea.

¢ 10)On December 1, 1980, Mr. Akin
nd the Ciaimant began to cut timber

_on the OBrien property. They per-
“formed this work together for eleven
‘days, through December 17, 1980, By
‘agreement of the Claimant, Mr. Akin
‘and the Employer, the employment of

Mr. Akin and the Claimant on the
OBrien job ended when they finished
the work on December 17, 1980, ap-
parently because they had finished the
work they had agreed to do.

11)After their employment on the
O'Brien project ended, Mr. Akin and
the Claimant told the Employer that
they figured they had cut about

© 200,000 board feet of timber on that
~ job.

12)When the Claimant and Mr.

* Akin had almost finished their work on
. the O'Brien job, the Employer began
~ hauling the logs they had cut off the
. property. He was severely hampered

by soft, very steep and slick terrain, as
well as bad weather. Unable to build a
road to the cut timber for his log truck,
the Employer had to bunch the felled
trees together and pull them a distance
of up to one mile to a loading site. It
was slow and dangerous work. Just
after the beginning of 1981, the Em-
ployer stopped his hauling efforts be-
cause of the adverse conditions and
because he was losing money on the
project.

13)Sometime between December
17, 1980, and the end of 1980, Mr.
Akin asked the Employer for a draw on
the wages the Empioyer owed him and
the Claimant for their O'Brien work.
The Claimant was present. The Em-
ployer said that he did not want to write

two checks and wrote Mr. Akin one
check, for $500.00. Mr. Akin gave the
Claimant $250.00 of this amount. This
was the only money the Claimant re-
ceived during December 1980 for his
O'Brien work.

14)Because the Claimant did not
believe that the $250.00 he had re-
ceived compensated him for all the
timber he had cut on the O'Brien job,
the Claimant asked the Employer for
the remainder of his wages for that
work. The Employer, through Ms.
Cline, told the Claimant that the Em-
ployer, and consequently the Claimant,
would get paid for the logs the Claim-
ant cut when the Employer had re-
moved those logs from the O'Brien
property. This was the point at- which
the Claimant first realized that the Em-
ployer did not consider the Claimant's
wages due until the timber he cut had
been removed from the property. The
Employer told Mr. Akin the same thing
in response to Mr. Akin's many re-
quests for the remainder of his wages

_for the O'Brien job.

15)The Employer also informed the
Claimant and Mr. Akin that because
some timber had been iflegally cut and
removed from property adjoining the
O'Brien property, there was an allega-
tion that, and an investigation as to
whether, the Employer had committed
a timber trespass. The Employer told
Mr. Akin and the Claimant that this was
one reason the Emplayer could not re-
move, at that time, the logs which the
Claimant and Mr. Akin had cut

18)Soon after January 1, 1981, Mr.
OBrien was found to have been re-
sponsible for the above-mentioned
trespass, and the Employer was
cleared of suspicion. Soon thereafter,
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Mr. O'Brien canceled the Employers
contract to log his property. Because
of this cancellation, the Employer be-
lieved that he could not legally haul the
rest of the timber Mr. Akin and the
Claimant had cut off the O'Brien prop-
erty. The Employer did not take fegal
action against Mr. CBrien for this
canceilation.

17)On or about February 20, 1981,
the Employer paid the Claimant gross
eamings of $160.60. Wrilten across
the top of the stub attached to the
check paying this amount was
"32,120" at 5.00." "32,120™ plus four
loads of poles was the amount of the
timber cut by Mr, Akin and the Claim-
ant which the Employer had removed
from the O'Brien property. This nota-
tion was the first indication the Em-
ployer fumished the Claimant of the
quantity of logs the Employer removed
frorn the O'Brien property.

18)in a note which the Employer
sent to the Claimant with the above-
mentioned paycheck, Ms. Cline stated
that the check paid the Claimant "Jan 1
thru Feb. 15, 1981, except for 4 loads
of poles.” Ms. Cline promised to send
the Claimant his pay for these poles as
soon as she "got hold of the milf" to de-
termine how many board feet they
equaled.

19} The $250.00 paid in December
1980 and the above-mentioned
$160.60 are the only sums the Em-
ployer has paid the Claimant for the
Claimant's work for the Employer on
the O'Brien property.

20) After receiving the February 20,
1981, check, the Ciaimant believed he
was entitled to additonal pay. As he
had done at the end of 1980, he asked
the Employer for a formal breakdown

of the quantity of logs he had cut T
Employer never fumnished him with a
statement of this quantity. '

21)Although the Employer testifieq
on one hand that he does not know
how much timber Mr. Akin and the
Claimant cut on the O'Brien property
he insisted on the other hand that he
removed less than half of what they cut
from the property. Mr. Akin has no
idea how much of the timber he and
the Claimant cut was removed. Ac-
cording to Claimant, approximately
one-half of the fotal timber the Claim-
ant and Mr. Akin cut was removed.

22}An exhibit is the Claimant's esti-
mate of the quantity of imber he and
Mr. Akin cut for the Employer on the
O'Brien job. The Claimant and Mr.
Akin prepared this estimate at the re-
quest of the Agency shorlly after the
Claimant filed the instant wage claim.
To prepare it, they estimated the aver-
age amount of timber they cut per 6 to
6 %2 hour work day by evaluating the
number of days they worked, the num-
ber of hours they worked each day,
and the amount of fuel their saws

bumed each day. They also took into -
consideration the size of the timber

they cut The poor weather, mud and
steepness of the terrain did not affect
the quantity of their cut.

As of the time of the hearing, Mr.
Akin had been a logger for about 32
years, the Claimant for about 12 years. = |
When they prepared the exhibit, they = |
were qualified to estimate the amount ~ |
of timber they had cut on the O'Brien |

job. Their 200,000 board feet estimate

includes the four loads of poles Ms. :

Cline had mentioned.

The Claimant befieves that the ex- |

hibits estimate is a very reasonable,

nservative representation, made o
best of his abifity, of the amount of
timber he and Mr. Akin cut on the
yBrien job. Mr. Akin believes that it is
low estimate and that they felied "a
more than" 200,000 board feet
e Employer testified that he could
not honestly say whether he agrees or
t with this estimate, because he did
fiot view all of their cut. The Employer
concluded that he does not “quame!”
with their estimate. Other than the
identical estimate mentioned in Finding
of Fact 11 above, this is the only esti-
mate, or record of any kind, of the
quantity of timber Mr. Akin and the
Claimant cut for the Employer on the
O'Brien project.
23)In  approximately March of
1981, the Claimant and Mr. Akin again
worked for the Employer as loggers.
for this job, the Claimant agreed to be
paid as the logs he cut were hauled

© from the cut site.  Although the Em-

ployer did not provide him with docu-
mentation of the quantity of timber
removed, the owner of the property ap-

- prised the Claimant of all timber re-

moved and made sure the Employer
paid the Claimant therefor. When he

- performed this work, the Claimant felt
- that the Employer would probably still

pay him for all his work on the O'Brien
property.

24)in the Claimant's twelve years
of logging, the March 1981 job was the
only time (other than, per the Em-
ployer, the O'Brien project) the Claim-
ant worked under an arangement by
which his pay was contingent upon the
timber which he cut being removed
from the site.
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25)The O'Brien job and the March
1981 job are the only times the Em-
ployer has employed the Claimant.

26)immediately before the Claim-
ant filed the instant claim, the Employer
told the Claimant that because Mr.
O'Brien had canceled the Employer's
contract, the Employer would not
(ever) be able to haul any more of the
timber the Claimant and Mr. Akin had
cut off the O'Brien property. The Em-
ployer told the Claimant that for that
reason he was not going to pay the
Claimant or Mr. Akin any more money
for their work on the O'Brien property.
This was Claimants first notice of
these (alleged) facts.

27)Within one week or so after fil-
ing the instant claim, the Claimant in-
formed the Employer of his filing. The
Employer suggested that the Claimant
file a logger's fien upon cut logs. The
Employer believed that since he was
unable to remove the rest of the cut
timber, it was the Claimant's responsi-
bilty to take action to get his wages
through the lien process.

The Employer testified that the
Clairmant and Mr. Akin should have
been paid for all the timber they had
cut for him on the O'Brien project
However, the Employer believes that
Mr. O'Brien, not the Employer, should
have paid the Claimant and Mr. Akin
the remaining wages due them. The
Employer also believes that since the
Claimant did not file a lien against Mr.
O'Brien, the Claimant did not do all he
should have done to get paid. For
these reasons, and because the Em-
ployer believes that the amounts he
has paid the Ciaimant for the O'Brien
iob compensate him at more than the
agreed-upon rate for the cut timber



ich the Employer moved from the
property, the Employer does not fee)

Claimant.

28)The Employer has never re-
moved all the imber the Claimant and
Mr. Akin cut from the O'Brien property.
He has not paid the Claimant or Mr.
Akin for ail the timber they cut on that
property.

29)The Employer testified that with-
out getting the O'Brien logs hauled and
sold to the mill, he was absolutely not
financially able to pay the Claimant the
wages the Claimant seeks herein. The
Employer stated that he would not
have tried to remove the logs under
such abhorrent conditions in Decem-
ber 1980 if he had any other way to
pay the Claimant and Mr. Akin. The
Employer testified that in December
1980 his liabilities exceeded his assets
and he did not have enough cash to
cover all his financial obligations.

30)in December 1980 the Em-
ployer owned the following major
equipment, which he used in K C.
Logging:

a) One 1975 Mack truck and
trailer, which cost almost $60,000.00
new, and 1971 pickup truck. The Em-
ployer was able to make sufficient
monthly payments on this equipment
to keep it untl approximately early
1982
b) Two different types of caterpillar
vehicles in working condition, each
worth at least several thousand dolfars.

c) Two to three chain saws worth
$100 to $300 each.

In December 1980 the Employer
also owned KenCo Timber Company,
an entity which he used as a means
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that he owes any further wages to the

for holding timber. It had no asset
that time, '

In December 198G the Emp

had an interest in real property located

in the State of Oregon which was
his place of residence, on which
was making payments of approx
mately $150.00 per month. In addition
he had an interest and was making
payments on another piece of reg
property upon which his home stood, E

nesses. However, the Employer's tes-
timony on points at issue was often
less clear than that of the Claiman
and the Employer's testimony contra-
dicted itself on several points at issue
Unlike the Claimants testimony, the

Employer's testimony points at issue

was not corroborated by any other wit-
ness or any documentary evidence.

For these reasons, the forum found the -

Employer less credible than the Claim-
ant, where their testimony differed. Ac-
cordingly, the forum has given less

weight to the Employer's testimony

than to that of the Claimant, where

they differ. in addition, where the Em-
ployer's testimony contradicts itseif or

is very unclear, this forum has re-
garded the version or interpretation of
that testimony least favorable to the
Employer as his testimony.

ULTIMATE FINDINGS OF FACT

1) Through the Employers agent
George Akin, the Employer, a person,
engaged in the personal services of
the Claimant, an individual. Through
Mr. Akin, the Employer and the Claim-
ant agreed that the Claimant would cut
timber with Mr. Akin for the Employer
on Pat O'Brien's property, located in

in the Matter of

state of Oregon. They further
.areed that, as consideration for these
es, the Employer would pay Mr.

and the Claimant at the fixed

ly between Mr. Akin and the
imant. By this amangement, the

cember 1 and December 17, 1280, the
~aimant and Mr. Akin rendered the

e Employer ended by mutual

greement.
- 3) At the time of this termination,

“Mr. Akin and the Claimant had cut at
least 200,000 board feet of timber for
- the Employer on the O'Brien property.

4) The Employer was responsible

' for hauting the timber Mr. Akin and the
Claimant cut off the O'Brien property to

the mill. The Employer was not able to
haul from the property more than
32,120 board feet, plus four pole loads,
of that imber. Consequently, the Em-
ployer could not sell or realize any re-

. muneration from the rest of the timber

Mr. Akin and the Claimant cut

5) Neither the Claimant nor Mr.
Akin had explicitly agreed to be paid, or
understood that they would be paid, on
a "ogs hauled out” {rather than a "logs
cut’) basis, or explicitly agreed or un-
derstood that the Employer would not
pay them for timber they cut which the
Employer never hauled off the O'Brien
property. Furthermore, there is no evi-
dence of any course of previous deal-
ings between Mr. Akin and the

Employer or between the Claimant and
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the Employer, or anything occuring
during the Claimant's performance of
the O'Brien work, or of any custom in
the fogging industry, which established
a common understanding that the
Claimant and Mr. Akin would be paid
on a "logs hauled out" basis or not paid
for togs never hauled off the O'Brien
property. in fact, apparently neither the
Employer, the Claimant, nor Mr. Akin
contemplated the possibility, when
they made their work agreement or
when the work was being performed,
that the Employer never would be able
to haul all the cut timber off the O'Brien
property.

6) Sometime between December
17 and 31, 1980, the Employer paid
the Claimant, through Mr. Akin and at
Mr. Akin's request, $250.00 for the
Claimant's work on the O'Brien project.
On or about February 20, 1981, the
Employer paid the Claimant directly an
additional $160.60 for his O'Brien work.
Despite the Claimant's requests for the
remaining compensation he believes
the Employer owes him, the Employer
has made no other wage payments fo
the Claimant, directly or through Mr.
Akin, for the Claimant's work on the
O'Brien job.

7) Despite the Claimants request
that he do so, the Employer did not fur-
nish the Claimant with any statement
of the quantity of logs the Claimant {or
the Claimant and Mr. Akin) cut on the
O'Brien properly. The Employer did
not even fumish the Claimant with any
indication of the amount of those cut
logs which the Employer had removed
from the property until approximately
February 20, 1981.

8) If the Claimant's wage is to be
determined by the quantity of logs he
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and Mr. Akin cut on the O'Brien prop-
erty, the Claimant eamed $10600.00 for
his work on the O'Brient job. As he
eamed this sum in eleven work days,
his average daily rate of pay was
$90.91.

9) If the Claimant eamed
$1000.00 on the O'Brien job, the Em-
ployer still owes him $589.40 in wages
for his work. in December 1980, when
these wages accrued, the Employer
heid business equipment worth at least
$6300.00. He also was making
monthly payments of approximately
$150.00 on real property which was
not his place of residence, and was
keeping up payments on the business
equipment for which he had not yet
fully paid. In effect, therefore, the Em-
ployer chose to keep his business
equipment and to pay other debts
rather than to pay the Claimant's
wages. Given the evidence which
leads fo these findings, the Employer
has not shown that he was financially
unable to pay the Claimant $589.40 in
December 1980.

CONCLUSIONS OF LAW

1) At all times material herein, the
Employer was an employer, and the
Claimant was an employee, subject to
the provisions of ORS 652.110 to
652.200 and ORS 652.310 t0 652.405.

2) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the subject matter and the persons
herein, with the exception of Beulah
Chne.

3) The actions, and motivations for
those actions, of the Employer's agent
Beulah Cline which are described

herein are propery imputed fo.
Employer.

4) The Claimant did not work
the Employer on the O'Brien project
a "ogs hauled out’ wage basis
agree to conditon payment of hi
wages for that project upon the Ery
ployer's hauling the logs he cut off th
O'Brien property. Instead, the Clain
ant worked at a rate of pay caiculated
according to the quantity of logs th
Claimant and Mr. Akin produced b
performing the services they agreed

render to the Employer; i.e., he worked
at a rate of pay calculated according to
the quantity of logs he and Mr. Akin cut
on the O'Brien job. Consequently, the
Claimant eamed one-half of $10.00 for
every 1000 board feet of timber he and-:

Mr. Akin cut, or $1000.00.
5) The Employer's failure to pay

the Claimant $589.40 of the $1000.00"

the Claimant had eamed at the time
his employment was terminated (by

agreement of the Claimant and the’
Employer} constitutes a violation of

ORS 652.140.

6) Even if the Claimant could have
atternpted to recover the $588.40 the
Employer owed him from a third party,

the fact that the Claimant did not does |
not extinguish or diminish the Em-

ployer's liability for his above-cited vio-
iaion of ORS 652.140. It is the
Employer’s absolute responsibility, and

his responsibilty alone, to pay the _Qf';f*

Claimant the wages the Claimant
earned in his employ.

7) in accordance with the mandate
of ORS 652.150, because the Em-
ployer willfully failed to pay $589.40 in
wages to the Claimant, as provided in
ORS 652.140, and because the Em-
ployer has not shown that he was

nanciafly unable to pay those wages
the time they accrued, the Claim-
5 wages continued at the average
 rate of $90.91 from the date of the
mant's termination for thirty days,
a penally for the Employer's non-
ayment of the $589.40.
8} Under the facts and circum-
tances of this record, and according
 the law applicable to this matter, the

_Commissioner of the Bureau of Labor

nd Industries has the authority to and

“must order the Employer to pay the

laimant $589.40 in eamed and un-

_paid wages and $2727.30 in penalty
-wages, pius interest on both sums.

OPINION

1. Was K. C. Logging a Sole Proprie-
‘torship or a Partnership?

At all times material herein, both

Kenneth Cline and his wife Beulah

Cline participated in K. C. Logging. He
operated this business, and she was

= its bookkeeper.

Mr. Cline viewed himself at all times

. material as the sole proprietor of K. C.
* Logging. There is no evidence that his

view was inaccurate, other than his
own cursory reference in testimony to
having listed Ms. Cline as his parner
on a hauling permit. Mr. Cline asserts
that this listing was inadvertent and
that Ms. Cline was never his partner in
K. C. Logging. Absent any cognizable
evidence to the contrary, this forum
has concluded that during all times
material herein, Kenneth Cline was the
sole proprietor of K C. Logging. Ac-
cordingly, Mr. Cline alone is named as
the Employer in this matter.
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2. Was the Claimant the Employer's
Employee?

The Claimant asserts that he was
the Employers employee on the
O'Brien job. In his answer to the Order
of Determination, the Employer as-
serted that the Claimant was Mr.
Akin's, rather than the Employer's, em-
ployee on that job. However, the Em-
ployer admitted at hearing that he
treated the Claimant as his employee
and that the Claimant had to be con-
sidered, and was legaly, his em-
ployee. The only reason for the
Employer's original assertion which is
even alluded to on the record is the
fact that the Employer did not person-
ally select the Claimant for employ-
ment. The Employer admitted,
however, that Mr. Akin selected the
Claimant because the Employer di-
rected him fo do so for the Empioyer.
The Employer also admitted that he
approved Mr. Akin's selection. No evi-
dence on the record, therefore, refutes
the Employer's own admission, and
the other evidence, that the Claimant
was the Employer's employee on the
O'Brien job. Accordingly, this forum
has found that the Claimant was the
Employer's employee on that project.
3. What Wages Did the Claimant
Eam in the Employer's Employ?

CRS 652.140 provides that where
employment is terminated as it was
herein by mutual agreement of the em-
ployer and the employee, all wages
eared and unpaid at the time become
due and payable immediately. The
chief issue in this matter is what
amount of wages had the Claimant
eamed when his employment with the
Employer ended.
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A._The Claimants Rate of Pay

Mr. Akin and the Employer agreed
that Mr. Akin and a helper would cut
timber for the Employer on the O'Brien
property. They agreed that as consid-
eration of the performance of this work,
the Employer would pay Mr. Akin and
his helper $10.00 per thousand board
feet of imber. The Claimant agreed to
work as Mr. Akin's helper for one-half
of this quantity wage. Mr. Akin and the
Claimant were to cut the tmber, and
the Employer was to haul it off the
O'Brien property to the mil.

Mr. Akin, the Claimant, and the
Employer disagree as to whether the
above-cited rate of pay was to apply to
alliogs the Claimant cut on the O'Brien
property or whether it was to apply just
to logs they cut which the Employer
subsequently hauled from the prop-
erty. The Claimant and Mr. Akin assert
the former interpretation, citing the fact
that they were hired to cut logs and de-
nying that they agreed to be paid on
the basis of logs hauled out rather than
cut.

The Employer asserted in his an-
swer that they specifically agreed to be
paid on a logs hauled out basis. (It is
unclear whether the Employer meant
that the rate of pay was to be calcu-
lated in terms of logs hauled out or that
the Claimant's pay for logs cut would
not become- due until those logs were
havled out For this forum's purposes,
it makes no difference.) The Employer
further maintained that since, due to
circumstances beyond his control, he
was not able to ever remove all the
logs Mr. Akin and the Claimant cut, he
should have to pay them only for those
logs he removed.

At hearing, neither the Emp
the Claimant, nor Mr. Akin maintain
that they agreed explictly that: ik
Claimant and/or Mr. Akin would not
paid for logs which the Claimant:
Mr. Akin cut, but which the Employe
did not subsequently remove from tha
O'Brien property. The Employer main
tained, however, that Mr. Akin under.
stood when he took the O'Brien job
that since the Employer had n

money, the job would have fo pay for

ftself through the sale of the logs to
mill. There is no evidence, beyond the
Employer's assumption, that th
Claimant or Mr. Akin understood or ac-
tually agreed to work on those terms
Mr. Akin and the Claimant both den
doing so. The Employer did not mak
explicit that which he assumed wa

understood. The fact that the Claimant -
did wait, during the winter and spring’
months of 1981, for full payment from

the Empiloyer, which as far as he knew
would be forthcoming, does not mean

that the Claimant agreed to forego
payment completely if the Employer -
never removed the logs from the
O'Brien property. In fact, the Claimant
filed the instant claim shortly after the -

Employer finally informed him that he
would never be able to haul afl the cut
logs off the property. The Employer's
allegation that the Claimant and Mr.
Akin agreed to be paid according to
the convenient measure, the quantity
of logs measured at a scaling bureau,
even if true, would not indicate that
they agreed not to be paid at all for tim-
ber the Employer never hauled off the
property to a scaling bureau. The Em-
pioyer, Mr. Akin, and the Claimant may
have realized, since it was winter, that
the weather might prevent the Em-
ployer from removing the cut logs as

as he could during drier
ths. However, there is no evi-
ce that, when Mr. Akin, the Em-
joyer, and the Claimant made their
work agreement or when the Claimant
sriormed  his work under that agree-
ent, any of them contemplated the
possibility that the Employer might not
er be able to remove the logs (or the
pdssibilily of any other circumstance
ich would render the Employer un-

able to réalize any eamings from some

of the logs cut).
Based upon the foregoing, this fo-

fum finds no explicit agreement be-
tween the Employer and the Claimant,
before or during the performance of

the Claimant's work for the Employer
on the O'Brien property, that the Em-
ployer would pay the Claimant only for
timber the Claimant cut which the Em-
ployer subsequently hauled off the
O'Brien property. Furthermore, there
is no evidence on the record of any
course of previous dealings between

“ the Claimant or Mr. Akin and the Em-
" ployer, or of anything which occurred in
- the course of the Claimant's perform-
- ance of the O'Brien job, which estab-

lished a common understanding that
the Employer woukl pay the Claimant
only for timber hauled off the property.
Finally, there is no evidence that such
a wage basis was so usual in the log-
ging industry that the Employer, Mr.
Akin, and the Claimant shouid have
expected that it would govern this
situation. (The only pertinent evidence
supports the opposite conclusion.)
Furthermore, the Employer admitted in
his testimony that the Claimant and Mr.
Akin should be paid for alf timber they
cut.
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This forum will not impute unrea-
sonable tems to a work agreement.
Absent any indication through an ex-
plicit agreement, any previous course
of dealings between the Employer and
the Claimant or Mr. Akin, the course of
the Claimant's and Mr. Akin's perform-
ance of this work, or custom in the log-
ging industry, that the Employer and
the Claimant understood, or should
have understood, or otherwise agreed
that the Employer would pay the
Claimant only for logs the Employer
hauled off the O'Brien property, and
given the Employer's admission that
the Claimant should be paid for afi the
logs he cut, this forum has concluded
that the specified rate of pay applies to
the logs the Claimant and Mr. Akin cut.
For the same reasons, this forum has
also concluded that there was no
agreement to condition payment of this
compensation, in effect, upon removal
of the logs from the property, delivery
or sale of them to a mill, or any other
act which the Employer was responsi-
ble for performing after the Claimant
finished performing what he had
agreed fo do,

The Employer's inability to haut the
timber off the O'Brien properly may
have modified the means by which the
quantity of fimber cut could be deter-
mined, but it did not extinguish the Em-
ployer's responsibility to compensate
the Claimant for his performance of the
work he agreed fo do. To rule other-
wise, and find that despite the absence
of any explicit agreement or substantial
indication to that effect, the Claimant
and Mr. Akin agreed to work at a rate
of pay which would be determined not
by the services they rendered, but by
subsequent acts of the Employer over




Wdhld not

- which- they had" no- contro
be reasonable.

B. Quantity of Logs Cut

ORS 652130 requires the Em-
ployer at least once a month to fumish
every employee working on a quantity
wage basis with a statement of scale
or quantity produced by the employee
or his or her credit The Employer
herein did not do this. The first indica-
tion of any quantity measure he fur-
nished the Claimant was a notation on
a check stub given more than two
months after the Claimant ceased
working for the Empioyer. This nota-
tion indicated that amount of timber the
Employer had taken to the mil. The
Employer never gave the Claimant a
statement of the amount of timber he
cut.

Given the Employers failure to
comply with this statute, this forum
must rely upon the Claimant's estimate
that he and Mr. Akin cut 200,000 board
feet of timber for the Employer, Be-
cause of the unrefuted testimony that
the Claimant's estimate is the only ex-
isting estimate and the best estimate of
iwo loggers qualified to make such es-
timates, that it was made within six
menths of the logging wark at issue,
that # took info account several rele-
vant factors, and that it was conserva-
tve, and given the fact that the
Employer testified that he had no quar-
rel with this estimate, this forum has
used it as the measure of the timber
the Claimant and Mr. Akin cut for the
Employer on the O'Brien property.

4. Who Must Pay the Claimant His
Wages Due?

The Employer admitted at hearing
that the Claimant should be paid for
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the timber he cut on the O'Brig,
erty, but maintained that Mr,
should pay the Claimant, becays
O'Brien allegedly put the. Empioy,
the position of not being able to pa
Claimant.
The Employer himself has tak;
legal action against Mr. O'Brien tg-
cover what the Employer lost when |
O'Brien terminated his contract
the Employer for the logging of -
O'Brien property. The Employer h
not sought to make Mr. O'Brien part
this proceeding. The Employe
serts that it was the Claimant's respo
sibility to take action to recover hi
wages from Mr. O'Brien by filing a fien
against Mr. O'Brien’s property. This fo:
rum need not consider whether
Claimant might have done this, for it is
not the Claimants responsibility to
seek his wages from anyone but the
Employer. The Employers responsi-
bility to pay the Claimant did not be-
come Mr. O'Brien's responsibility when
Mr. O'Brien allegedly prevented the
Employer from having the funds to pay
the Claimant. :

As Judge Gillette noted in concur-
ring with the decision in Garvin v. Tim-
ber Cutters, Inc., 61 Or App 497, 503
658 P2d 1164 (1983),

“The duty of an employer to pay is E
absolute. That is the message of |

ORS652.140 ., "

Regardiess of the fact that the Em-
ployer or the Claimant may have had
(or may have) legal recourse against
Mr. O'Brien for whatever actions Mr.
O'Brien took conceming the timber the
Claimant cut, it is the Employer's re-
sponsibility to pay the Claimant what
the Claimant eamed in his employ.
That responsibility is not diminished by

ages from a third party. it is
joyers duty, and his duly

provided in ORS 652.140, then, as
enalty for such non-payment, the
‘of such employee shall con-
 from the due date thereof for up
thirty days. This statute further pro-
s that the employer may avoid -
ility for the penalty by showing his or
r financial inability to pay the wages
the time they accrued.

The Employer herein asserts that
he is not liable for penalty wages under

ORS 652.150 because, if he owed the
Claimant any wages, he was finan-

cially unable to pay them. The Em-
ployer maintains that he was
dependent on revenue from the sale of
the logs the Claimant cut to pay the
Claimant’s wages, because he had no
cther resources with which to pay
those wages. The Employer argues
that when he could not sell some of the
logs the Claimant cut, he could not pay
the Claimant wages for cutting those
logs.

The Employer's assertions are not
persuasive. ORS 652.150 focuses
upon the time the wages accrued,
which herein was December of 1980.
At that time and for some time thereaf-
ter, the Employer had the financiai abil-
ity to make $150.00 monthly payments
on a piece of properly which was not
his residence, and to make payments
upon a pickup truck and a logging
truck and trailer of substantial value. At
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that time, he had other business equip-
ment (caterpillars and chain saws)
worth $6300.00 at a minimum.. - The
amount of these payments plus the
value of these assets totaled, at a mini-
mum, more than ten times what the
Employer owed the Claimant in wages.

The meaning of ORS 652.150 is
obvious: the only way an employer
who has willfully failed to pay termina-
tion wages when due can avoid paying
a penalty for that failure is to show that
the employer could not have paid the
employee the wages when they were
due. There are no exceptions or quali-
fications to the phrase "financially un-
able” It is a very strict standard
designed to impress upon employers
the absoluteness of the duty fo pay
wages which ORS 652,140 imposes
upon them. if an employer has chosen
to apply his or her resources else-
where than to an employee's wages,
that the employer cannot escape pen-
alty wage liability. Herein, the Em-
ployer chose to mzke payments on
other debts and to retain all his busi-
ness assets rather than to pay the
Claimant. This choosing, or setting of
priorities, falls within the umbra of un-
willingness, not inability, to pay.

Accordingly, this forum has found
that the Employer has not met the bur-
den ORS 652.150 gives him of show-
ing that he was financially unable to
pay the Claimant the wages he owed
the Claimant at the time they accrued.
The Employer is liable for penaily
wages under ORS 652.150.

ORDER
NOW, THEREFORE, as author-
ized by ORS 652.332, the Commis-

sioner of the Bureau of Labor and
Industries hereby orders Kenneth
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Cline to pay to the Bureau of Labor employee's spouse, while providing ful

and Industries in frust for Teny C.
Brown, the sum of FOUR THOUSAND
ONE HUNDRED SIXTY NINE DOL-
LARS AND SIXTY-SEVEN CENTS
($4,169.67, representing $589.40 in
unpaid and eamed wages and
$2,727.30 in penalty wages) plus inter-
est compounded, at the rate of nine
per cent per year for the period of De-
cember 18, 1980, untl paid on
$589.40, and at the rate of nine per
cent per year for the period of January
17, 1981, until paid on $2,727.30. This
payment must be delivered to the
Hearings Unit of the Bureau of Labor
and Industries, Room 309, 1400 SW
5th Avenue, Portland, Oregon, 97201.

in the Matter of
PORTLAND ELECTRIC
& PLUMBING CO.,

an Oregon corporation, and Ware-
houseman's Employers Trust Local
206, and Warehouseman's Local
206, Respondaents.

Case Nurnber 110-80
Final Order of the Commissioner
Mary Wendy Roberts
Issued September 22, 1983.

SYNOPSIS

Respondent employer and Re-
spondent union had a collective bar-
gaining agreement providing limited
health benefits for the pregnancy of an

benefits for other dependents health
needs. The Commissioner held that
Respondent employer's failure to pro-
vide medical benefits to the spouses ¢
male employees equal to the benefits
provided to the spouses of female em:-
ployees constituted  discrimination
against male Complainant in the "com-
pensation, terms and conditions” of his
employment because of his sex, in vio-
lation of ORS 659.030(1)(b). The Com-
missioner held that

bargaining agreement to obtain preg-

nancy benefits for the spouses of male
employees constituted discrimination, -
ORS

in  violaton of former
659.020(1)f). Respondent trust did

not "aid, abet, incite, compei or coerce"

the doing of any of the acts of discrimi-
nation committed by the employer or
the union, and therefore did not violate

former ORS 659.030(1)(f. The Na- |

tional Labor Relations Act did not pre-
empt Oregon discrimination law. The
Agency was not estopped by recogniz-
ing that the law does not mandate
benefits, or by an apparent reliance on
EEOC guidelines previously rejected
by the Ninth Circuit Court of Appeals.
The Commissioner ruled that an insur-
ance plan that has the purpose of dis-
criminatory treatment cannot be a
bona fide plan. The Commissioner
awarded Complainant $3,923 plus in-
terest for expenses from the birth of his
first child against both the employer
and the union, and $611 plus interest
for expenses from the birth of his sec-
ond child against the employer alone.
ORS 659.020(1); 659.028; 659.029;
659.030(1)a), (b), and ().

Respondent -
union's failure to reopen a collective -

The above entiled contested case

‘¢came on regularly for hearing before
‘Diana E. Godwin, designated as Pre-

iding Officer by Mary Roberts, Com-

-missioner of the Bureau of Labor and
industries of the State of Oregon. The
‘hearing was held on December 21,
/1982, in Room 311, State Office Build-

ing, 1400 SW. Fifth Avenue, Portland,
Oregon. The Bureau of Labor and in-
dustries was represented by Robert D,
Bulldey, Jr., Assistant Attomey Gen-
eral. Respondent Portiand Electric &

* Plumbing Co. (hereinafter referred fo
7 as Respondent employer), was repre-
. sented by Steven W. Seymour, Re-

spondent Warehousemen's Local 206
{hereinafter referred fo as Respondent
union) was represented by Stephen H,
Buckley; and Respondent Warehouse-
men's Employers Trust Local 206
(hereinafter referred to as Respondent
trust), was represented by Richard H.
Muller. Complainant John Peak was
not present.

The Agency called as witnesses
Louis A. Cate, Chief Executive Officer
for Respondent Porland Electric &
Plumbing Co.; Bruce Wilson, Secre-
tary/ Treasurer of Respondent Ware-
housemen's Local 206; and Phyllis
Spencer, Senior Claims Representa-
tive for United of Omaha Insurance
Co. None of the Respondents called
any witnesses.

Having fully considered the entire
record in this matter, |, Mary Roberts,
hereby make the following Rulings
Upon Motions, Rulings Upon Admissi-
bility of Evidence, Findings of Fact, Ulti-
mate Findings of Fact, Conclusions of
Law, Opinion, and Order.
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RULINGS UPON MOTIONS

At the beginning of the hearing, the
Agency moved to amend the
Amended Specific Charges dated No-
vember 19, 1980, to add the language
"pursuant to a collective bargaining
agreement between Porland Electric
and Plumbing Co. and Respondent
Warehousemen's Local 206." There
was no objection to this amendment
and it was aflowed.

The Agency further moved to de-
lete the word "Respondent's” and after
the word 'benefits” to insert "provided
to spouses of employees of Porfland
Electric and Plumbing Co. who are in
the bargaining unit”. There was no ob-
jection to this language and the
amendment was allowed.

The Agency then moved to strike
the whole of the Affirmative Defense in
Respondent employer's answer. The
motion was denied.

RULING UPON ADMISSIBILITY OF
EVIDENCE

During the course of testimony Re-
spondent” trust offered into evidence
legislative history on Senate Bil 714
from the 1977 legislative session. The
Agency objected, and a niling on the
admissibifity of this evidence was re-
served for this Final Order, i now ad-
mit this evidence on the grounds that it
is relevant to the intent of tha 1977
Legislature .in adopting SB 714, now
codified as ORS 659.029, since all Re-
spondents here are charged with un-
lawful employment practices under
both ORS 659.030 and 659.029.

FINDINGS OF FACT -
PROCEDURAL

1) On June 9, 1980, John Peak
filed a verified complaint with the Civil
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Rights Division of the Bureau of Labor
and Industries. His complaint alleged
that Respondent employer and Re-
spondent trust had discriminated
against him and continued to discrmi-
nate against him because of his sex.

2) Foliowing the fiing of the afore-
mentioned verified complaint, the Civil
Rights Division investigated the allega-
tions in the complaint and determined
that substantial evidence existed to
support these ailegations.

3) Thereafter, the Civil Rights Divi-
sion attempted to reach an informal
resolution of the complaint through
conference, conciliation, and persua-
sion, but was unsuccessful in these ef-
foris. it subsequently added the union
as a party respondent pursuant to
ORS 659.050. :

4} The Bureau and the Respon-
dents stipulated that the second preg-
nancy may be treated for all purposes
in this proceeding as if Complainant
had timely filed a formal compiaint with
the Bureau against the Respondents
based on discrimination because of his
sex, the Bureau had foliowed all appro-
priate procedural steps, including a de-
termination of substantial evidence of
discrimination, and the case had been
consolidated with this case for all
purposes.

FINDINGS OF FACT — THE MERITS

1) All times material herein, Re-
spondent Portland Electric and Plumb-
ing Co. was an Oregon corporation
and engaged the personal services of
one or more employees in Oregon.

2) At all times material herein Re-
spondent Warehousemen's Local Un-
ion 206 was a labor organization as
defined in ORS 659.010(9).

3) At all times material herein, Re<
spondent Warehousemen's Employers:
Trust Local 206 was a Taft-Hartly Trust
set up under 28 USC Section 186{c)(5)

and was administered by four trustees;

two of whom represented Respondent.

employer and two of whom repre-
sented Respondent union.

4) The Complainant is a male and
has been employed in Respondent
employer's warehouse since March
16, 1979. He is a member of and rep-
resented by Respondent union and is
covered by its collective bargaining
agreement with Respondent employer.
His only empioymentrelated medical
benefits are those which the Respon-
dent trust provides. Respondent em-

ployer employs at least one female

worker who is represented by Respon-
dent union.

5) On March 12, 1980, Complain-

ant's wife, a covered dependent, deliv-
ered a baby. The insurance camier
paid the full amount for which it was li-
able toward the costs of the pregnancy
and delivery.

6) On September 17, 1981, Com-
plainants wife, a covered dependent,
deiivered a second baby.

7) During the spring of 1978, Re-
spondent employer negoliated a new
collective bargaining agreement with
Respondent union covering its union
employees. This new contract cov-
ered the period from August 1, 1978,
until July 31, 1981.

8) Aithough Respondent employer
retained the services of an outside ne-
gotiator, Louis Cate, Chief Executive
officer for Respondent employer at the
time, directed the general course of the
contract negotiations with Respondent

T
=l

‘tors and advised the board on policy
issues involved in the negotiations.

‘petween Respondent employer and
‘Respondent union prior to the August

:pregnancy benefits to female employ-

- medical condition under this earfier
" contract was covered on a flat fee ba-

" other medical condition, but pregnancy
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n. Mr. Cate was a member of Re-
pondent employer's Board of Direc-

proposal for health care coverage
which included pregnancy benefits on
a flat fee basis for employee spouses.
This proposal was not accepted by
Respondent employer.

13)Once Respondent employer
and Respondent union agreed upon a
contract and the medical benefits fo be
provided to employees and their
spouses beginning August 1, 1978,
Respondent trust was instructed to
purchase coverage for the agreed
upon benefits from a medical insur-
ance camier through a broker. Re-
spondent trust did not participate in the
negetiations between or decision by
Respondent employer and Respon-
dent union regarding what medical
benefits would be provided for employ-
ees or their spouses. At the request of
Respondent employer and Respon-
dent union, Respondent trust obtained
and provided information on what
medical plans and riders were cur-
rently available for adoption by the par-
ties. None of the plans presented by
Respondent trust provided coverage
for spousal pregnancies on an equal
basis with other medical conditions.
Respondent employer and Respon-
dent union were free to accept the plan
or reject them all,

14)Once Respondent employer
and Respondent union agreed on a
medical benefits plan, Respondent
trust purchased the necessary cover-
age through United of Omaha Insur-
ance Company. Respondent trust
was then responsible for enforcing
payment by Respondent employer of
the required premiums. The purchase
of a medical benefits policy by Re-
spondent trust from United of Omaha
created a confract for delivery of

- g) The labor contract in existence

1978, contract had provided equal

ees and spouses of male employees
by providing a fiat fee amount for preg-
nancy related medical costs. No other

sis. This was the only plan for preg-
nancy coverage available through the
Respondent trust at the time.

10} In 1977 the Oregon Legislature
enacted Senate Bill 714, later codified
as ORS 659.029, which provides that

"pregnancy, -childbirth or related
medical conditions or occurrences
shall be treated the same for all
employment-related purposes, in-
cluding receipt of benefits under
fringe benefit programs . . ."
11)The contract covering the pe-

riod August 1, 1978, to July 31, 1981,
included pregnancy coverage for em-
ployees on the same basis as any

benefits were excluded for spouses of
employees. The contract did not ex-
clude any other medical condition of a
spouse besides pregnancy from cov-
erage. A plan for providing pregnancy
benefits for spouses was available as
a "rider” on a medical policy and could
have been obtained through the Re-
spondent trust.

12)During negotiations on the
August 1, 1978, to July 31, 1981, con-
tract, Respondent union presented a
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benefits between Respondent tust 2000e-2(k) which provides that th mployer the written notice of opening  retroactive to August 1, 1981, under
and United of Omaha. Respondent term “because of sex” or "on the bas new negotiations required under the the new contract Respondent em-
trust is required to enforce the terms of  of sex”" includes "because of or on the fing contract Prior to that time ployer ultimately agreed to Plan C with
the policy on behalf of the employees  basis of pregnancy.” owever, Respondent union had not matemity option, but refused to agree
represented by Respondent union, 17)After the EEOC guidelines wera mpted to reopen the contract in or-  to make benefits retroactive, although
15)In October of 1978, after the issued, Mary Roberts, Commissioner r-to obtain pregnancy benefits for pension benefits were made fully retro-
1978-1981 agreement belween Re- of the Bureau of Labor and Industries nployee spouses. Nor did Respon- active. It was Mr. Cate's decision to
spondent employer and Respondent requested an Attorney General's Opi nt union contact Respondent em- not make the new medical coverage
union was signed and in effect, the ion on the question of whether Oregon ployer to inform it that any problem for spouses retroactive to August 1,
United State Congress enacted 42 statutes require employers to provide ‘existed regarding employee spouse 1981, and his decision was based on
USC. 2000e-2(k} as part of the federal pregnancy coverage to the wives of ‘coverage. the fact that it would have cost Re-
Civil Rights Act. The language of that male employees equal to the medical 21)The medical coverage provided Spondent employer severai thousand
statute is virtually identical to the lan- coverage provided to the husbands of: to the employees and their spouses dollars to do so.
guage of ORS 669.029. The proposed female empioyees. The answer was and other dependents is part of the to- 25)Under the terms of the new
mately was enacted had been intro- 4@ As a result of passage of state ‘Respondent union and paid to employ-  conditions of both male and female
duced sometime earlier and served a5 ang federal legislation and the isst- ees by Respondent employer. spouses of employees did not take ef-
the model for the wording of SB 714, ance of the EEOC guidelines, and 22)Negotiations on a new collec- fect untl October 1, 1981, notwith-
16)On March 9, 1979, the Equal upon the advice of its insurance agent; tive bargaining agreement between Standing the fact that the August 1,
Employment Opportunity Commission Respondent employer  purchased Respondent employer and Respon- 19_78, to July 31, 198_1, contract re-
(EECC) issued its Final Interpretive pregnancy coverage for spouses of dent union to cover the period from duired that any retroactively of benefits
Guidelines on Sex Discrimination. In  the male employees who were not August 1, 1981, to July 31, 1982, be- under a new contract shail date from
response fo its ilustrative Question 21, covered by the collective bargaining. gan shortly before the existing contract  the date of expiration of the existing
included as part of the Guidelines, agreement with Respondent union, but expired on July 31st, and lasted unti contract, which, in this case, was July
EEQC stated that if an employer pro- did not reopen the union contract or an agreement was signed on October 31, 1981.
vides medical coverage for the take any other steps to provide the 27, 1981. 26)As of August 1, 1981, Respon-
spouses of both male and female em-  benefits to the spouses of union em- - 23)During negotiations on the new  dent employers union employees
ployees, the coverage for all employee  ployees. Nor did Respondent em- agreement Respondent employer sent  Were covered under Plan C provided
spouses must be equal and must ployer check with its atomey to a letter to Respondent union in July of by United of Omaha and purchased by
cover all medical conditions, including  determine what its legal obligation was 1981 offering to upgrade medical cov- Respondent trust  Plan CCV-M which
pregnancy of a male employee's to provide pregnancy benefits to em- erage under the new contract to in- Provided pregnancy benefits to
spouse. (Guidelines published at 44 ployee spouses.  clude pregnancy benefits for employee  SPOUses on the same basis as any
Fed. Reg. 23804 et seq. (1979)) The 19)in August of 1980, Respondent: spouses effective August 1, 1981. other medical condition took effect for
federal civil rights law contains & sec- 4yt made available to Respondent _ However, in a later letter to Respon- Respondent employer's union employ-
tion, 42 USC 2000e-2(a)(1). which IS employer and Respondent union for dent union, dated September 20, ©eson October 1, 1981,
virually identical to the provisions of - the first time a rider on existing medical 1981, Respondent employer offered to  27)At the time of the birth of Com-
ORS 659.030(1)(a) and forbids an em-  coverage which would provide cover: _ upgrade the medical coverage for plainants first child in March of 1980,
ployer to "discriminate against any indi-  age for spouses' pregnancies on the. spouses effective from the date the the medical benefits coverage for
vdual with  respect 10 S same basis as any other medical " new contract is signed. spousal pregnancy under the

cqnjlpensaﬁ?n, tegn 5 otonditions 0; condition. k 24)Respondent union attempted to  1978-1981 collective bargaining agree-
Dﬂz;‘e_gz;, ig ?'mp V"s;"" becaThe 25;0% 20)Approximately one month prior have Respondent employer agree to Ment (Plan A) provided only $350.00.
;ﬂi de:irr: e': \Lvlvaer: ba sed. on the fam. to expiration of the collective bargain- _ Plan C with maternity option which in- The total cost of this first pregnancy
guage of newly enacted 42 USC ing agreement on July 31, 1981, Re- _cluded pregnancy coverage for and delivery however was $4677.59.

spondent union gave Respondent _ 'spouses and to make the coverage Afer the $350 was paid under the
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policy, Complainant was left with a bill
of $4327.59. If Plan AM had been in
effect, which included "M" rider treating
spousal pregnancies on an equal basis
with any other medical condition, the
policy would have paid $4273.83, leav-
ing Complainant with a bill of only
$403.76.

28)At the time of the birth of Com-
plainant's second child in September of
1981, the medical benefits coverage
for spousal pregnancy under the new
1981-1982 collective bargaining agree-
ment (Plan C), effective August 1,
1981, provided $1249.34. The total
cost of the second pregnancy and de-
ivery was $1943.71, leaving an
amount to be paid by Complainant of
$694.37. if Plan CM benefits had been
in effect from August 1, 1981 (instead
of having been made effective October
1, 1981, by the decision of Respondent
employer), Complainant's spouse's
pregnancy would have been treated
on an equal basis with any other medi-
cal condition, and the policy would
have paid $1860.95, leaving Com-
plainant with a bill of only $82.76. As a
resuit of an error the policy did pay the
full $1860.95 on this second preg-
nancy, but Complainant has been
billed for the $611.61 overpayment and
is required to repay this amount.

ULTIMATE FINDINGS OF FACT

1) Complainant is a male and was
employed by Respondent employer on
March 16, 1979. From that date to the
present he has been a member of Re-
spondent union and has been covered
by its collective bargaining agreements
with Respondent employer.

2) Under the various coliective
bargaining agreements negotiated be-
tween Respondent employer and

. spondent trust provided information

Respondent union, Respondent e
ployer has provided a medical benefits
policy to its union employees and thej
spouses and dependents as part of the
employees’ fotal compensation. Re:

garding available medical benefits
plans to Respondent employer ang

then purchased the agreed upon policy
through an insurance broker and en:
forced Respondent empioyer's obliga-
tion to pay the premiums in the agreed
amount. :

agreement in existence from August 1,
1978, until July 31, 1981, the medical
benefits policy provided to the spouses

of male union employees excluded

coverage for pregnancy and
pregnancy-related medical conditions.

The poiicy provided to the spouses of

female union employees provided cov-
erage for all medical conditions.

4) Complainants wife delivered a -
baby on March 12, 1980. The medical -
benefits policy did not provide cover-

age for spousal pregnancies on the
same basis as any other medical con-

dition, and as a direct result Complain-
ant was required fo pay expenses of -

$3923.83 above what he would have
paid i his spouse's pregnancy had

been ftreated fike any other medical
Complainant has been -

condition.
damaged in that amount.

5) The collective bargaining agree- |

ment between Respondent employer
and Respondent union in effect for the
period from August 1, 1981, to July 31,
1982, did include full coverage for
spousal pregnancies on the same

sis as any other medical condition.

ned by the parties until October 27,
81, and Respondent empioyer
uld only agree to make the new

spousal pregnancy coverage retroac-
tive to October 1, 1981, Thus the lim-
ited coverage under the 1978-1981

reement confinued to apply until Oc-

fober 1, 1981. Other provisions of the
new agreement, such as pension

benefits, were made retroactive to
August 1, 1981.

:  B) Complainants wife delivered a
second baby on September 17, 1981
As a direct result of the fact that bene-
fits for this pregnancy and delivery
were still govemed by the 1978-1981
agreement, Complainant was required
to pay expenses of $611.61 above
what he would have paid if the preg-
nancy had been treated like any other
medical condition, and Complainant
has been damaged in that amount.

CONCLUSIONS OF LAW

1) At all times material herein Re-
spondent employer was an employer
subject o the provisions of ORS
659.010 to 659.110, specifically ORS
659.030.

2) At all tmes material herein, Re-
spondent union was a labor organiza-

. tion subject to the provisions of ORS
© 659.010 to 659.110, specifically ORS
© 659.030.

3) Respondent trust is a person

" within the meaning of ORS 659.010
- and js therefore subject to the provi-

sions of ORS 659.010 to 659.110.

4) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
file subject matter and persons herein.
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5) Respondent employer's failure
to provide medical benefits to the
spouses of male employees equal to
the benefits provided to the spouses of
female employees constitutes discrimi-
nation against Complainant in the
"compensation, terms and conditions”
of his employment because of his sex,
and is an unlawful empioyment prac-
tice in violation of ORS 659.030(1)(b).

6) Respondent union's failure to
reapen the August 1, 1978, to July 31,
1981, collective bargaining agreement
to obtain pregnancy benefits for the
spouses of male employees consti-
tuted discrimination.

7} Respondent trust did not "aid,
abet, incite, compel or coerce” the do-
ing of any of the acts of discrimination
committed by Respondent employer or
Respondent union and therefore did
not violate ORS 659.030(1)(g).

8) The Commissioner of the Bu-
reau of Labor and Industries has the
authority to award monetary damages
to Complainant under the facts and cir-
cumstances of this record, and the
amount of money awarded as dam-
ages in the Order beiow is appropriate.

OPINION

The essential facts, including the
amount of damages, in this matter are
not in dispute and there was little con-
flicting testimony at the hearing. Thus
the proposed decision and conclusions
of law do not tum on the resolution of
and findings on disputed facts but
whether, given the agreed set of facts,
cne or more of the Respondents dis-
criminated against Complainant in the
". . . compensation . . . terms, condi-
tions or privileges of employment" on
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the basis of sex and in violation of
ORS 658.030.

it is important to keep in mind
throughout the discussion in this Opin-
ion that the resolution of the ultimate
issues does not depend on the exis-
tence in the statutes of ORS 659.029,
which defines the phrase "because of
sex" to include "because of pregnhancy,
childbirth and related medical condi-
tions,"” but depends, rather, on the ex-
isting principles of ORS 659.030.

During the hearing in this maiter
the issue was raised of whether the
legistative history regarding passage of
Senate Bill 714 {(now codified as ORS
659.029) during the 1977 regular legis-
lative session should be read to limit
the application of its provisions to fe-
male employees only. While the legis-
fative history submitted was admitted
into evidence and made part of the re-
cord in this matter, it was not done so
with the intention of allowing the terms
of ORS 659.029 to be read to limit the
ctherwise general applicability of the
provisions of ORS 659.030 against
discrimination in employment on the
basis of sex. ORS 659.029 does not
control the outcome of this case and
as a consequence the legislative his-
tory sumounding passage of that stat-
ute is not instructive and will not be
addressed further.

In order to reach a decision in this
matter a number of separate legal is-
sues had to be addressed and re-
solved. These issues were outlined at
the close of the hearing on December
21, 1982, and all parties submitted
post-hearing briefs stating their various
positions on each issue. For ease of
discussion, the issue are set out sepa-
rately below,

1. if an employer provides medica
benefits to the dependents of its em-
ployees, does the failure to provide

pregnancy benefits for the wives of

male employees on the same basis
as ali other medical conditions con-
stitute  unlawful

his employment
659.0307

The medical benefits poficy for em:
ployees of Respondent Portland Elec:
fric and Plumbing Co. which was in
effect when Complainant's wife deliv-
ered a baby on March 12, 1980, and a
second baby on September 17, 1981,
provided a flat payment for a spousal
pregnancy and delivery although all
other medical conditions of a spouse
were covered fo the full percentage al-
lowed, including conditions which were
exclusive to males. The determinative
issue then is whether the public policy

of the State of Oregon against sex dis- - |-

crimination in employment, embodied
in the language of ORS 659.030, pro-
hibits an employer from providing a
medical plan for employees and their
spouses and other dependents which
fully insures all medical risks except a
common one to which only the wives
of male employees, that is, females,
are subject.

The result of the failure to provide
medical coverage for the pregnancies
of wives of male employees on the
same basis as other medical condi-
tions is that female employees receive
greater medical benefits for their hus-
bands since no medical condition
which they might contract is excluded
from fulf coverage. At the hearing the
witnesses for both Respondent

discrimination:
against the male employee in the:
“terms, conditions or privileges” of :
under ORS:

mployer and Respondent union test-
od that the medical benefits policy
rovided to employees for themselves
nd their families constitutes part of the
sal compensation paid to the employ-

“ees by Respondent employer.

. Respondent employer contends

“that if any sex discrimination existed in
:the provision of medical benefits o the
-gpouses of male employees it does not

constitute an unlawful employment

‘practice because it stems from a bona
fide occupational
‘reasonably necessary to its business
"“and the practice is therefore protected

requirement

under ORS 659.030(1)(a). Respon-

- dent employer's argument is that Com-

plainant was represented by a union

© with which employer was required by

the National Labor Relations Act to
bargain on the mandatory subject of
health benefits, and that the collective
bargaining process is a bona fide oc-
cupational requirement reasonably
necessary to the normal operation of
its business.

Although public policy and specific
federal and state taws protect and en-
courage the collective bargaining proc-
ess, such process and the contractual
agreement which is its end resuit, can-
not be used to thwart the separate
statutory prohibitions on discrimination
in employment. An employer and a
union cannot avoid the force of Ore-
gon's civil rights laws merely by con-
tacting to  provide  unequal
compensation to male and female em-
ployees. it is doubtful that either Re-
spondent employer or Respondent
union would argue, for instance, that a
contract that permitted an employer to
pay employees of one race lower
wages than employees of another race
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for equal work would be exempt from
the prohibitions of ORS 659.030
merely because it was entered into as
a result of mandatory collective bar-
gaining and was therefore claimed to
be a protected bona fide occupational
requirement. While the example may
be extreme, the principle is directly ap-
plicable here. A labor contract cannot
be used as a shield by either an em-
ployer or a union where the provisions
of the contract are viclating public pol-
icy and statute,

The Oregon Supreme Court has
held in Bronson v. Moonen, that:

"As a general nile, an agreement
made in violation of a statute is
void, but the rule is not 'inexorable
and unbending.’ *** '
" ** An agreement is ilegal if it
is contrary to law, morality or
public policy . . . Plain examples
of illegality are found in agree-
ments made in violation of
some statute; * * * an agree-
ment is illegal if it violates a stat-
ute or cannot be perfonmed
without violating a statute.”™ (Ci-
tations omilted.) 27 Or 469,
478, 528 P2d 82, 86 (1974).

Just as the employer cannot justify
the payment of unequal compensation
to employees on the basis of sex on
the grounds that it was required by a
collective bargaining agreement, nei-
ther can Respondent union bargain
away an employee's civil rights. An in-
dividual employee cannot waive or
prospectively bargain away civil rights
guaranteed by statufe or by state or
federal constitution, and a union repre-
senting the individual employee cannot
usurp and bargain away those rights in
the collective bargaining — process.
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" Alexandar v.. Gardner-Denver Com-
pany, 415 US 36, 51 (1974).

Respondent employer further con-
tends that because no plan was avail-
able from Respondent trust at any time
material to the matter here it was "im-
possible” for Respondent employer to
provide pregnancy coverage to the
wives of male employees, and that
such "impossibilty" constitutes a suffi-
cient and good defense to the Specific
Charges. This argument fails on sev-
eral grounds.

First, after the issuance of the
EEOQC guidefines in March of 1979 in-
terpreting the new federal Pregnancy
Discrimination Act, Respondent em-
ployer purchased separate pregnancy
coverage for the spouses of its male
empioyees who were not covered by
the collective bargaining agreement,
50 such coverage was obviously avail-
able in the market place and Respon-
dent employer was aware of its legal
obligation to provide such coverage.

Second, in August of 1980, Re-
spondent trust made available a rider
on the existing medical coverage
which would have provided coverage
for spousal pregnancies on the same
basis as any other medical condition.
Neither Respondent employer nor Re-
spondent union made any effort to add
this rider to the existing pian.

Moreover, Respondent employer's
argument of "impossibility” is com-
pletely without foundation as to Com-
plainant's wife's second defivery, since
that delivery occurred in September of
1981, after the previous collective bar-
gaining agreement had expired and full
medical coverage for spousal preg-
nancy was not only available but had
been agreed upon as part of the new

collective bargaining agreement con-

ceming the period of August 1, 1981

to July 31, 1982. However, for strictly
financial reasons, Respondent em-

ployer refused to allow the new medi- .
cal benefits policy to take effect untj:
October 1, 1981, thus precluding full
coverage for Complainant's wife's sec--

ond delivery. Financial exigency does
not equat "impossibility.”

The specially concuming opinion by
Circuit Judge Eugene A. Wright in
EEOC v. Lockheed Missiles and
Space Co., Inc., 680 F2d 1243 (1982),
while agreeing with the holding of the

majority that failure to provide equal

coverage for pregnancy for employee
dependents does not constitute sex
discrimination, articulates a different ra-
tionale for the court's decision. This ra-
tionale is also cited by both
Respondent employer and Respon-
dent union. Succinctly, the argument
is that all dependents’ pregnancies are
treated alike for coverage pumoses,
and that a female employee who has
an unmarried pregnant daughter is re-
quired to pay for the cost of that preg-
nancy on the same basis as a male
employee who has a pregnant de-
pendent either a wife or a daughter,
and therefore there is no impermissible
discrimination between dependent
health benefits provided to male and
femaie employees.

While this point of view has some
surface logic it breaks down upon
closer analysis. Proponents of this ar-
gument assume one monolithic group
of dependents, whereas, in fact there
are two distinct classes of dependents,
spouse and children, and the question
of whether failure to provide equal cov-
erage for dependent pregnancy

Al
il
!

i

constitutes sex discrimination in viola-

“tion of ORS 659.030 must be an-
“gwered separately for each class.

ndeed, the medical policy invoived
here delineates the two classes of de-

pendents as "the spouse of the pro-
‘fected person” and the "protected

person's unmatied minor children.”
Looking at the class of dependents

- consisting of an employee's unmarried

minor children, it is indisputable that
male and female employees are
equally likely to have an unmamied
pregnant daughter, thus an employer
could provide a medical policy which
excluded or limited coverage for the
pregnancies of employee's children
without violating ORS 659.030, be-
cause such a policy affects both sexes
of employees equadly.

As to the class of dependents con-
sisting of employee spouses, however,
it is equally indisputable that under the
laws of nature and the State of Oregon
only a male employee can have a
pregnant female spouse. Thus there
can be no equality of spousal medical
benefits for male and female employ-
ees where coverage for pregnancies is
excluded or limited. If spousal medical
benefits are unequal for male and fe-
male employees then compensation is
unequal since, as representatives of
both Respondent employer and Re-
spondent union testified, medical bene-
fts are patt of an employee's total
compensation. ORS 659.030 prohibits
an employer from discriminating
against an individual in compensation
because of that individual's sex,
whether male or female. By denying
or fimiting coverage for spousal preg-

“nancies and not denying or excluding

coverage for any other medical
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condition, Respondent employer and
Respondent union have denied male
employees, such as Complainant, cov-
erage for a medical condition which is
unique to their spouses and have
thereby denied him equal compensa-
tion in employment.

2. Can the question of whether it
constitutes an unlawfil employment
practice for an employer to provide
to the dependents of its employees
medicat benefits which exclude cov-
erage for pregnancy, or discriminate
against male employees and their
spouses, be decided wholly under
Oregon law?

Under the National Labor Relations
Act, 29 USC Section 151, et seq,
medical benefits for employees and
their dependents are part of the "terms
and conditions of employment” and as
such are a mandatory subject of bar-
gaining. Respondent employer argues
that the medical benefits plan at issue
here was provided to employees as a
result of an agreement reached
through collective bargaining between
Respondent employer and Respon-
dent union, and that once such agree-
ment is reached the NLRA protects not
only the bargaining tactics but also the
terms of the agreement itseif from any
contrary provisions of state law. Re-
spondents stated position is that pre-
emption of state law on a subject or
issue by the NLRA depends on the ef-
fect of the state law on NLRA policy,
and the fact that a state law is enacted
for neutral purposes cannot save it
from pre-emption.

Respondent employer cites the
cases of Ladge 76, Intemational Asso-
ciation of Machinists v. Wisconsin Em-
ployment Relations Commission, 427
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US 132 (1976) (hereafter "Lodge 76")
and San Diego Buiding Trades Coun-
cil et al v. Gamnon, 359 US 238
(1959), for the proposition that so long
as the parties engaging in collective
bargaining meet the reguirements set
by Congress in the NLRA and negoti-
ate in good faith on those items on
which bargaining is mandatory, the ac-
tual terms of an agreement are subject
only to the free play of economic
forces.

The Lodge 76 case invoived the re-
fusal by a Wisconsin union and its
members to work overtime during a
period when the union and the em-
ployer were engaged in negotiations
for renewal of an expired collective
bargaining agreement. The employer
filed an unfair labor practice claim with
the NLRB, but that charge was dis-
missed on the grounds that the refusal
to work overtime was not a violation of
the NLRA. The employer then filed an
unfair labor practice complaint with the
Wisconsin  Employment  Relations
Commission, which held that although
such refusal was neither protected nor
prohibited by the NLRA, it did consti-
tute a violation of state law. A cease
and desist order was entered against
the union. The Wisconsin courts up-
held the Cornmission order.

The United State Supreme Court,
however, reversed the Wisconsin Su-
preme Court and held that the state
cannot regulate peaceful and other-
wise lawful conduct or activity engaged
in by one party during labor negotia-
tions, which is designed to bring eco-
nomic pressure to bear on the other
party, because the use of economic
pressure is "part and parcel of the
process of collective bargaining” and
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as such is specifically contemplated by
the NLRA. /d at 149. The court con-
cluded that the congressional purpose
in enacting the NLRA would be frus<
trated if Wisconsin could enact state
law prohibiting the use of non-violent

"seff-help” economic activity, in this

case union members' refusal to work
overtime, as part of a party's negotiat-

ing strategy.
The San Diego Buiding Trades

Council case cited by Respondent ac-
tually is the later of two cases decided -
by the United States Supreme Court .
which arose from the same labor -

incident.

In the first case, San Diego Building:
Trades Councif et al, 353 US 23, a -
California trial court had entered an in-

junction and awarded damages to an
employer for economic injury resulting
from the peaceful picketing of the em-
ployer's plant by labor unions which

were not in fact the bargaining agents
for a majority of the employer's em- -

ployees. The trial court found that the
sole purpose of the unions' picketing

was to compel the employer to exe- |
cute a proposed contract which would

require all employees to be union
members, and the court consequently

entered an injunction against the union

and awarded $1,000 damages for
losses sustained by the employer. At
the same time the suit was filed by the
employer, the union began a represen-
tation proceeding before the NLRB.
The NLRB, however, declined jurisdic-

tion over the proceeding because the - _
amount of interstate commerce in-

volved was not sufficient. On the basis
of the declination by the NLRB, the
Califomnia Supreme Court determined
that it had jursdiction, sustained the

judgment of the trial court, and aiso de-
ided that the conduct of the union was
 unfair labor practice in violation of
Section 8 (b)Y2) of the NLRA and
therefore was not privileged collective
rgaining activity.

The United State Supreme Court
-granted certioran, vacated the judg-
- ment, and remanded the case be-
cause the California Supreme Court
had failed to state which law, state or
- federal, had been the basis for granting
the injunction and awarding the
damages.

On remand, the Califomia Su-
preme Court set aside the injunction
on the basis of the United State Su-
preme Court's holding in the case of
Guss v. Utah Labor Relations Board,
353 US 1, which was decided together
with the first San Diego Buitding
Trades Council case. in the Guss
case the Supreme Court held that the
NLRB's refusal to take jurisdiction over
a labor dispute does not empower a
state to regulate activies that the
NLRA would otherwise prohibit it from
regulating. Thus, the Califomnia court
could not enjoin peaceful union activity.

However, the Califomia Supreme
Court did affirm the damages awand on
the grounds that the union's picketing
activities constituted a tort under gen-
eral tort provisions of state faw and un-
der specific state statutes dealing with
labor relations. The United States Su-
prerme Court again granted certiorari to
decide whether the NLRA also pre-
vented a state from awarding dam-
ages for union activity which it had no
authority to enjoin, This was the sec-
ond San Diego Building Trades Coun-
cil case and is the one cited by
Respondent employer.
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The United States Supreme Court
decided that the NLRA precludes such
an award of damages and stated that
since the union activity involved is
within the scope of Section 7 (con-
certed activities) and Section 8 (unfair
labor practices) of the NLRA, Califomia
had no jurisdiction in the matter. The
court stressed that it is the nature of
the activity involved which will deter-
mine whether state jurisdiction is
preempted.

“Thus, judicial concem has neces-

sarily focused on the nature of the

activites which the Slates have
sought to regulate, rather than on
the method of regulation adopted.

When the exercise of state power

over a particular area of activity

threatened interference with the
clearly indicated policy of industrial
refations, it has been judicially nec-
essary to preclude the states from

acting. (Footnote omitted) * * *

When it is clear or may fairly be

assumed that the activities which a

state purports to regulate are pro-

tected by Section 7 of the National

Labor Relations Act, or constitute

an unfair {abor practice under Sec-

tion 8, due regard for the federal
enactment requires that state juris-

diction must yield." 359 US at 243,

244

It is apparently this language which
Respondent employer relies on in ar-
guing that the NLRA preempts any
state faw which purports to impose
anti-discrimination standards on the
actual benefits provided under an em-
ployee benefits plan by virtue of the
fact that plan is the end result of collec-
tive bargaining activity. Distilled, the
argument is that because the NLRA




% Cite as 4 BOLI 82 (1983).

protects collective bargaining activilies
and other labor practices from interfer-
ence by the states, the substantive
terms and conditions of a labor con-
tract are protected.

However, the United State Su-
preme Court in both the Lodge 76
case and the two San Diego Building
Trades Council cases was careful to
emphasize that its holdings extended
only to protect activity and conduct
which falls within the scope of the
NLRA. The court stated in the second
San Diego Building Trades Council
case that it would not

"find withdrawal from the States of
power to regulate where the activ-
ity regulated was a merely periph-
eral concem of the Labor
Management Relations Act. (Cita-
tions omitted.) * * * or where the
regulated conduct touched inter-
ests so deeply rooted in local feel-
ing and responsibility that, in the
absence of compeling congres-
sional direction, we could not infer
that Congress had deprived the
States of the power to act” (Foot-
note omitted.) 359 US at 243, 244.

In this matter it cannot be rationally
argued that the Commissioner of the
Bureau of Labor and Indusfries is im-
peding protected collective bargaining
activities or conduct by exercising her
jurisdiction to enforce the law prohibit-
ing discrimination in compensation on
the basis of sex. However, if it could
be construed that an agreement be-
tween the union and an employer to
provide sexually discriminatory medical
benefits to covered employees consti-
tutes “activity or conduct,” such activity
or conduct would constitute the kind of
conduct which "touched interests so

deeply rooted in local feeling and
sponsibility” that federal law would n
render a state powerless to prohibit th
conduct.

The "conduct or activity” involve'd_:_:'
here touches and indeed thwarts the
deeply rooted interest of this state in’

protecting its citizens from sex discrim

nation in the terms, conditions or com--
pensation of employment. This state's’
concem is expressly manifested in:

ORS 659.020(1), which provides: _
"It is declared to be the public pol-

icy of Oregon that practices of dis-
criminaton against any of its:
inhabitants because of race, relig--

ion, color, sex, marital status or na

tional origin are a matter of state .

concem and that such discrimina-
tion threatens not only the rights
and privileges of its inhabitants but

menaces the institutions and foun-

dation of a free democratic state.”

Respondent employer also raises
the question of whether Oregon, by re-
quiring an employer to provide equal
medical benefits to the spouses of
male and female employees, is acting
inconsistently in an area on the periph-
ery of the subject matter covered by

the federal Employee Retirement In-
come Security Act (ERISA); 20 USC

Section 1001 et seq. Respondent em-
ployer cites the cases of Gast v. Slate
ex. rel. Stevenson, 36 Or App 441, 585
P2d 12 (1978), and Altomey General

v. The Travelers Insurance Company
ef al, 433 NE2d 1223 (Mass. 1982),in

raising this issue.

One of the issues in the Gast case
was whether ORS 659.029 is pre-
empled by ERISA to the extent that it
requires employee benefit plans to in-
clude pregnancy benefits. The Oregon

Court of Appeals held that although
ORS 659.029 does regulate medical
nge benefit programs which come
wmn the definition of "employee bene-
fit - plans” under Section 1002 of
ERISA, the question of whether the
broad language of Section 1144(a} of
ERISA preempts ORS 659.029 must
stil be addressed. Section 1144(a)
provides that with certain exceptions,
the provisions of ERISA

"shall supersede any and all State
laws insofar as they may now or
hereafter relate to any employee
benefit plan described in section
1003(a) of this tite and not exempt
under section 1003(b) of this title.”

The Court of Appeals found that
“The sublect matier of ERISA

does not compel the conclusion
that Congress intended to preempt
states in regulating such things as
pregnancy benefits.” /d at 452
_ {Emphasis in original.)

- The Court added that

"there is no suggestion in the stat-
ute that Congress intended to
reguiate the substance of health
and welfare benefits." /d. at 454
{Emphasis supplied.)

Since Congress had not acted to

~ specify the types of benefits to be pro-
vided, Congress could not have in-
tended to supersede state law on this
issue, as "supersede” means to sup-
plant one thing with another. /d. at 458.

in the Travelers Insurance case,
the Supreme Judicial Court of Massa-
chusetts was presented with the issue
of whether a Massachuseits statute
prescribing mandatory minimum men-
{al health care benefits which must be
included in any general insurance
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policy is preempied by ERISA. The
court ruled that the state statute is one
which "regulates insurance” and as
such comes directly under the savings
clause, Section 1144 (b)(2)(A), of
ERISA, which exempts "any law of any
state which regulates insurance.”

The Massachusetts court also ex-
amined the question of whether the
Massachusetts statute is pre-empted
by the NLRA on the grounds that it af-
fects health benefits, a subject of man-
datory collective bargaining. In
discussing whether the NLRA pre-
empted the state statute, the court ac-
knowledged that Congress enacted
the NLRA to preserve an area for
"autonomous private ordering by labor
and management free from most
forms of regulation by either the NLRB
or the States,” citing to Lodge 76, Inter-
national Associafion of Machinists v,
Wisconisin - Employment  Relations
Commission, supra, and that "when la-
bor and management agree upon sub-
jects of mandatory bargaining, the
terms of their agreement ‘themselves
become expressions of federal law, re-
quiring preemplion of intrusive state
law'," citing to and quoting from Alessi
v. Raybestos-Manhaflan, inc., supra at
526. Id. at 1230. The Massachusetts
Court, however, then went on to cite
the various holdings by the United
States Supreme Court where that
court found exceptions to NLRA pre-
emption, particularly the holding in the
San Diego Building Trades Councif
case, supra, and concluded that there
was no preemption because the Mas-
sachusetts statute requiring mental
heaith coverage did not regulate or af-
fect Labor-Management relations as
such, and Congress could not have
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provided for the female depend- -
ents of male workers, likewise, :
must fringe benefits be provided to °
the male dependents of female -
workers? Does dependent cover-
age, if required by Senate Bill 714,

intended, by enacting the NLRA, to
prevent the states from enacting laws
addressing such problems as mental
health. Id. at 1231, 1232

Neither the reasoning nor the hold-

ings of the cases discussed above un-
der Issue #2 support Respondent
employers argument that federal law
impedes Cregon from prohibiting em-
ployment discrimination against a male
employee on the basis of sex by limit-
ing the medical benefits provided to his
spouse.
3. Is the State of Oregon, through the
Bureau of Labor and Industries, es-
topped from bringing and prosecut-
ing the Specific Charges in this
matter by virtue of the position
which the state took at the retrial of
the Gast v. Stevenson case in Mult-
nomah County Circuit Court?

The decision of the Court of Ap-
peals in the Gasf case reversed the
Circuit Court for Multnomah County,
which had held in a suit for declaratory
judgment filed against the State by
Warehousemen's' Employers Trust
Local 206, Respondent trust here, that
ORS 659.029 (Senate B#l 714) was in-
valid on the grounds that it violated the
Supremacy Clause of Article VI of the
United States Constitution insofar as it
applied to employee welfare benefit
plans subject to ERISA.  After the
Court of Appeals decision was ren-
dered, the matter came on for refrial of
three remaining issues raised by the
trust and not previously ruled on.

One of the issues raised by the
trust was, as phrased by the trust.

"Does Senate Bill 714 mandate

benefits for pregnancy, childbirth

or related medical conditions to be

apply to pregnancies experienced

by workers' unwed children and

their male counterparts?” (sic)

At the hearing the State submitted
a supplemental frial memorandum
which the trial court refied on and cited
as the basis of its Final Amended De-
cree dated Oclober 3, 1979. In the
memorandum the State took the posi-
tion that because the plaintiff trust re-

garded itself in compliance with the .

provisions of ORS 659.029, a justici-
able controversy no longer existed and
therefore the plaintiff was not entitled to
anlling. The State further alleged that
because of the way Plaintff had
framed the issue no dispute existed
between Plaintif and Defendant be-

cause Defendant agreed that nothing - :

in ORS 659.029 required an employer
to provide any coverage or benefits
whatever fo employee dependents.
The State added, however, that if

benefits are provided they must be |

equal.

The Agency takes the identical po-
sition here that neither ORS 639.030
nor 659.029 mandate any medical
coverage at all for employee depend-
ents. The issue presented by the mat-
ter before us f{oday, however, is
whether an employer who does pro-
vide dependent medical coverage can
exclude or limit pregnancy coverage.
That question was not raised by Re-
spondent trust in the Gasf case and
was not liigated. Therefore, neither
the decision of the circuit court on

refrial nor the position taken by the
State are relevant and do not consti-
tute any basis for alleging estoppel
against the State.

Also, as pointed out by the Agency

- in the post-hearing brief filed in this

matter, estoppel is not available to Re-
spondent trust as a defense because

"Estoppel protects only those who

materially change their position in
reliance on another's acts or repre-
sentations. There must be a right
fo rely, and the reliance must be
reasonhable.”

Hess v. Seeger, 55 Or App 746, 761,
641 P2d 23 (1982). Respondent trust
has not alleged or proved that it acted
or failed to act in refiance on the State's
agreement in the Gast case that em-
ployers were not required to provide
medical benefits {0 employee
dependents.

4. Is the State of Oregon, through the
Bureau of Labor and Industries, es-
topped from bringing and prosecut-
ing the Specific Charges in this
matter because the Attomey Gen-
eral's Opinion, stating that medical
benefits provided the dependents of
employees could not exclude preg-
nancy coverage, was based upon
EEOC guidelines which subse-
quently have been held invalid by
the US Court of Appeals for the
Ninth Circuit?

In January of 1980, then Attorney
General James A Redden issued an
opinion in response to the following
question:

"Do Oregon statutes require
subject employers to provide
medical benefits for pregnancy,
childbith or related medical
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conditions for the wives of male
employees, equal to medical
benefits provided for the husbands
of female employees?”

The Attomey General answered
"Yes" 1o this question citing as the ba-
sis for his answer ORS 658.030, the
legisiative history of the federal civi
rights laws after which Oregon's laws
are pattemed, and the guidelines is-
sued by the EEOC on March 9, 1979.
The opinion stated:

"To provide lesser medical bene-
fits for male employees by not pro-
viding pregnancy coverage for
their wives would discriminate
against male employees as to the
conditions and privieges of their
employment * * * Pregnancy is a
genderrelated exclusion from
medical benefits plans and not a
condition-related exclusion as the
Supreme Court held in General
Electric Co. v. Gilbert, 429 US 125
(1976). See House Report No.
95-948. A gender-related exclu-
sion is no more valid appiied to the
spouses of male employees than
applied to female employees. Ei-
ther application serves to favor
employees of one gender over

employees of another” 40 AG
231 (1980).
Although the issuance of the FEQC

guidelines was a significant factor in
the Attomey General's 1980 opinion, it
was not the only reason. And the fact
that the United States Court of Appeals
for the Ninth Circuit held in the case of
EEOC v. Lockheed, supra, that the
EEQC guidelines went beyond Con-
gress' intent i enacting the federal
Pregnancy Discrimination Act and
therefore would not be upheld, does
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not mean that the opinion of the Attor-
ney General of this state, interpreting
this state’s law, is not valid. Moreover,
in the case of Newport News Ship-
building Co. v. EEOC, 682 F2d 113
(1982}, decided by the United States
Court of Appeals for the Fourth Circuit,
the EEOC guidefines were upheld.

"At the time of the hearing on this
matter and at the time counsel for
all parfies prepared and submitted
post-hearing briefs, the federal

courts were spiit on the issue of

the validity of the EECC guide-
fines, with the Ninth Circuit holding
the guidelines invalid in the Lock-
heed case and the Fourth Circuit
upholding the guidelines in the
Newport News case. On June 20,
1982, the United States Supreme
Court resolved this conflict by af
firming the Fourth Circuit decision.
The Court held that the employer's
health pitan discriminated against
mamied male employees in viola-
tion of Section 703 (a)(1} of Title
VII of the Civil Rights Act of 1964,
by providing them with a benefits
package for their dependents that
was less inclusive than the bene-
fits package provided to mamed
female employees because the
benefits package provided o male
employees contained limitations
on pregnancy coverage.”
However, even if the federal courts,
including the United States Supreme
Court, were unanimous in finding that
the federal Pregnancy Discrimination

Act did not prohibit the exclusion of or

limitations on medical benefits for the
pregnancy of male employee's
spouse, such federal case law, while
often instructive, is not binding in this

forum and wouid not and does not pro-
hibit this state from granting greater
protection against impermissible dis-
crimination in employment under Cre-
gon law and the Oregon Constitution.
We are constrained only in so far
as we cannot provide less protection

for a civil right than required by federal:

law or the United States Constitution;
we can, as we choose to do here,
guarantee greater protection.

The mere fact that the Bureau of

Labor and Industries has received and
refied upon a legal opinion from its at-
tomey, which opinicn is based in part
on federal guidelines of disputed valid-
ity. does not in any way estop or pre-
vent the Bureau from representing and
protecting the civil right of an empioyee
Complainant to be free of sex discrimi-
nation in employment  Again, as
siated in the Agency's posthearing
brief submitted in this matter,
"the state canhnot be estopped
from enforcing a public right In
Corvallis Sand & Gravel v. State
Land Board, 250 Or 319, 328-29,
439 P2d 575 (1968), the Supreme
Court noted that laches is similar
to estoppel and then held that
laches is not a defense against the
state when it is enforcing a public
right or protecting a public interest.
The Court based its holding on
previous cases in which it had de=
cided that estoppel was not a de-
fense unless the result would be
inequitable to a high degree. No
such inequity exists here. Enforc-
ing the civil rights laws of the state
is clearly protecting a public inter-
est and enforcing a public right”

5. Do the provisions of ORS 659.028,
as those provisions were written
prior to November 1, 1981, super-
sede the provisions of ORS 659.030
where the alleged unlawful discrimi-
nation occurred as a consequence
of the existence of a bona fide em-
ployee insurance benefit plan and
the employer's observance thereof?

The Oregon Legislature sought,
through adoption of its civl rights stat-
utes, to prohibit and remedy discrimi-
nation in employment. In order to
implement this manifest legisiative pur-
pose, the civil rights statutes must be
given a {iberal interpretation and, like-
wise, any exemptions from their appii-
cability must be namowly construed
and applied.

One of he exemptions from Ore-
gon's civil rights laws that Respon-
dents seek to have applied here is

“contained in ORS 659.028, which at

the time involved in this matter pro-

- vided that

"It shall not be unlawful for an em-
ployer, employment agency, or la-
bor, organization to observe the
terms of a bona fide seniority sys-
tem or any bona fide employee
benefit plan such as a retirement,
pension or insurance pian, which
is not a subterfuge to evade the
purposes of this chapter, except
that no such employee benefit
plan shail excuse the failure to hire
any individual."

On its face this statute appears to al-
low employers and labor unions to pro-
ide, as part of the colective
bargaining agreement, a medical or
ther benefits package for employee
which provides lesser benefits for one
youp of employees on the basis of
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their sex merely so long as such plan
is not a subterfuge to evade the law of
ORS chapter 659. Such a broad read-
ing of the general provisions of this
statute, however would serve only to
abrogate the specific provisions
against sex discrimination contained in
ORS 659.030 and clarified in ORS
659.029. Therefore, in order to avoid
the untenable consequences which
woulkd result from adoption of the broad
interpretation urged by Respondents,
and to insure that the policies embod-
ied in Oregon's civil rights law are ef-
fectively implemented, ORS 659.028
must be narrowly construed.

In detemmining whether ORS
655.028 exempts Respondents' failure
to provide equal spousal medical
benefits to male and female employ-
eas, the key issue is whether the
spousal benefits plan constituted a
bona fide employee benefit plan. One
of the provisions of the spousal medi-
cal benefits plan limits pregnancy cov-
erage for dependents. Its purpose in
treating pregnancy on a different, im-
ited coverage basis was to provide
less coverage for medical conditions of
the wife of a male employee than was
provided for the husbands of female
employees. This purpose, however,
violates separate Oregon law, ORS
659.030, against sex discrimination in
the terms, conditions and compensa-
tion of empioyment. An employee
benefit plan which violates the law
against sex discrimination both when
initially entered into and later when ap-
plied and adhered to, cannot be said to
be a hona fide plan. The term "bona
fide” means in good faith. A benefits
plan which had as one of its purposes
the provision of lesser benefits, and
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therefore lesser compensation, to male
employees cannot be said to be a
"good faith” plan. And even though
Respondent ernployer and Respon-
dent union may argue that at the time
they first entered into the medical
benefits plan they did not appreciate
that excluding spousal pregnancy from
full coverage constituted unlawful dis-
crimination in compensation against
male employees, both Respondents
were aware of the discrimination at the
time that Complainant in this matter
sustained his damages. They were
aware at the tme Complainant sus-
tained his damages, that the benefits
plan was not in fact a bona fide plan
because it violated the provisions of
ORS 659.030, yet they continued to
apply, and did nothing fo rectify, the
discriminatory treatment of spousal
pregnancies. Even a plan which was
bona fide at the time it was entered into
can lose that status if the principals to
the plan know that its provisions are
discriminatory, and yet continue to ap-

Respondent union participated on an
equal basis in the collective bargaining -
process and both Respondent em-
‘ployer and Respondent union are
argeable with knowing the minimum
tandards required by the law in pro-
ding spousal medical coverage.

Neither Oregon nor federal law re-
quired Respondent employer to pro-
vide medical
‘'employees or their spouses or other
dependents, even though NLRA does
require an employer to bargain in good
faith with a union on the issue of
whether they will be provided and, if
s0, in what form.
reached that medical benefits are to be
provided, those benefits must be pro-
sided in accordance with cther applica-
ble law, and an employer and a union
are not free to collectively bargain
legally protected rights of

for the purpose of evading the pro-
visions of this chapter.”
The language of the lowa statute is
similar in purpose to ORS 659.028. -
The issue before the lowa court was
whether section 601A.12 exempted
the group insurance plan provided by
the employer to his employees from
complying with the lowa Civil Rights
Act The plan specifically excluded
payment of benefits for "any period of
disabiity due to pregnancy." The lowa -
court held that the legislature's intent in
adopting section 601A.12 _ :
‘was to exempt [from the Civ
Rights Act] only those plans or |
systems relating

If agreement is

and further commented,

“We are convinced any other in- -
would encourage,

rather than inhibit, discrimination,

policies." Id atp. 833. :
This forum approves the reasoning -
and conclusions of the lowa court as a
separate basis for finding that the pro- -
visions of ORS 659.028 do not super- :
sede the provisions of ORS 659.030 -
as they apply in this case.

6. To which Respondent is the dis-
crimination chargeable, and how
should the damages be assessed?

For purposes of this part of the
Opinion, Complainant's wife's two de--
liveries will be considered separately.

The first pregnancy and delivery
was subject fo the medical benefits
policy provided under the collective
bargaining agreement in effect from
August 1, 1978, to July 31, 1981. That
poficy provided coverage for spousa
pregnancies only on a limited, fiat fee
Respondent employer and

Respondent employer is jointly and
severally fiable for Complainant's dam-
es attributable to the first pregnancy
d delivery because ORS 659.030
directly prohibits an employer from dis-
criminating against an employee in
mpensation on the basis of the em-
ployee's sex. Providing lesser spousal
medical benefits to a male employee
discriminates i
compensation,
Respondent employer argues in
his matter that it was completely
und by the terms of the cofiective
rgaining agreement in effect at the
me and should be excused from afl
iabilty because of the agreement.
This argument fails for the several rea-
sons set out in other parts of this Opin-
 above. First, Respondent employer
the party who actually pays the

Unfortunately, no Oregon cases
have been found interpreting ORS
659.028, but the lowa Supreme Court
in 1978 addressed the identical issue
raised here. In Franklin Manufacturing
Company v. lowa Civil Rights Com-
mission, 270 NW 2d 829 (lowa 1978)
the court was called upon to construe
lowa statute section 601A.12 which

"The provisions of this chapter
[601 A] relating to discrimination
because of sex or age shall not be
construed to apply fo any retire-
ment plan or benefit system of any
employer unless such plan or sys-
tem is a mere subterfuge adopted

agreed upon employee compensation
and cannot avoid the requirement to
pay equal compensation, and the em-
ployer is never prohibited by a collec-
tive bargaining agreement from paying
more, if need be, to insure that com-
pensation, in the form of medical bene-
fits, is equal for both male and female
employees.

Also, Respondent employer took
affrmative steps to provide spousal
pregnancy coverage to his non-union
employees upon receiving outside ad-
vice that such coverage was required
by law. This action was taken before
Complainants first baby was bom.
Thus Respondent empioyer knew that
the coverage was required for employ-
ees and was avallable, it was unrea-
sonable for Respondent employer to
fail to provide this same coverage for
its union employees because it as-
sumed that the existence if a collective
bargaining agreement nullified the re-
quirements of the law.

Respondent union is also jointly
and severally fiable for Complainant's
damages attributable to the first preg-
nancy and delivery because it failed to
insist on the legally managed spousal
pregnancy coverage for male employ-
ees, again, even though the EEOC
guidelines were issued almost a year
before Complainant's first baby was
bom. 1t also failed to initiate any re-
opening of the contract to provide full
spousal pregnancy benefils after the
Oregon Attomey General issued his
Opinion in January of 1980, and it be-
came clear that both Oregon and fed-
eral law required spousal coverage,
when provided, to be equal, and that
plans were available on the market
Respondent union is charged with
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representing its members and protect-
ing their legal rights in employment,
and the failure of Respondent union to
act, and its tacit agreement to and ac-
ceptance of the discriminaiory com-
pensation scheme for male union
employees, constitutes aiding and
abetting an unlawful employment prac-
tice under ORS 659.030(1)(f) (1979)
{now QRS 659.030{1)(@)).

Complainant's damages for his
wife's second pregnancy and delivery
are solely attributable to Respondent
employer because the 1978-1981 col-
lective bargaining agreement contain-
ing the fmited spousal pregnancy
coverage had expired almost two
months before Complainant's second
child was bom. Respondent employer
does not dispute that it fully understood
the requirements of the law to provide
full spousal pregnancy coverage to
mate employees. Instead it chose, for
purely economic reasons, to continue
an illegal medical benefits policy for
several months past the July 31, 1981,
scheduled expiration date of the previ-
ous collective bargaining agreement.

Respondent trust is not liable for
damages for either pregnancy involved
in this matter because it took no part in
negotiating the medical benefits to be
provided to Complainant, nor is it an
employer charged under the law with
paying equal compensation to male
and female employees. its role was a
passive one in that during the course
of collective bargaining negotiations it
provided information on medical plans
available to Respondent employer and
Respondent union upon their request.
Once Respondent employer and Re-
spondent union decided through the
collective bargaining process on what

medical benefits would be provided to |
employees, Respondent frust was:
charged with purchasing the agreed
upon coverage and enforcing Respon-

dent employer's obligation to pay the
required premiums. ‘

This case is distinguishable from
the Final Order issued In the Malter of -
2 BOLI 187

Arden-Mayfair, Inc.,
(1581), because in this case Respon-

dent trust did not make any decision or
take any action to deny Complainant -

coverage for the birth of either of his

children, whereas in the Arden-Mayfair .

case the trust had acted not only to

pay the premiums required on the dis- -
ability benefits policy involved, but had

acted in concert with the insurance

company to deny disability benefits to .
the complainant because the disabiity -

was occasioned by pregnancy.
ORDER

NOW, THEREFORE, as author-
ized by ORS 659.060(3) and in order
to eliminate the effects of the uniawful
practices found, as well as to protect
the lawful interests of other similady
situated:

1} Respondent employer and Re-

spondent union jointly and severally’

are hereby ordered to pay to the Hear-

ings Unit of the Portland office of the
Bureau of Labor and industries, by cer--

tified check payable to the Bureau of

Labor and industries in trust for John:
Peak, the amount of THREE THOU-:
SAND NINE HUNDRED AND:
TWENTY THREE DOLLARS AND
EIGHTY THREE CENTS ($3923.83);,
plus interest computed and com:

pounded annually at the rate of nin

percent from March 12,1980, the date
of the birth of Complainant's first child;
which’

untii the date upon

espondents, or either of them, com-

.}:ply with this paragraph.

2) Respondent employer is hereby
rdered to deliver to the Hearings Unit
f the Portland Office of the Bureau of
Labor and Industries a cerlified check
payable to the Bureau of Labor and In-
‘dustries in trust for John Peak, in the

“amount of SIX HUNDRED ELEVEN

OLLARS AND SIXTY ONE CENTS

-($611.61), plus interest computed at

the annual rate of nine percent from

. September 17, 1981, the date of the

irth of Complainants second child,

- until the date upon which Respondent
employer complies with this paragraph.

3) Respondent employer and Re-
pondent union are hereby ordered to

‘cease and desist from discriminating
n the basis of sex against employees.

In the Matter of
The CITY OF ROSEBURG,
Respondent.

Case Number 0582

Amended Final Order of
the Commissioner

Mary Wendy Roberts

~ Issued February 22, 1984.

SYNOPSIS
The position of Transit Coordinator,

held by ferale Complainant, involved

ork and responsibility that was sub-
tantially similar to that required of
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Respondents Shop Superintendent,
Water Foreman, and Maintenance
Foreman positions, which were all held
by males and were all compensated at
a higher salary scale than the Transit
Coordinator. Finding that Respondent
failed to upgrade Complainants com-
pensation in accordance with a job
analysis intended to achieve pay eq-
uity, and that the failure was due to
Complainant's sex, the Commissioner
ordered Respondent to increase Com-
plainant's salary to the proper level im-
mediately, and awarded Complainant
the wage differential and retirement
contributions she should have been
paid, including periodic raises, since
taking over the Transit Coordinator po-
sition. ORS 652.220; 659.030(1};, OAR
839-04-030(3).

The above-entitled contested case
came on reguilarly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Cormmissioner
of the Bureau of Labor and Industries
of the State of Oregon. The hearing
was held on December 1 and 2, 1982,
in Room 200 of the Justice Hall Annex
of the Douglas County Courthouse in
Roseburg, Oregon, and in Room 216
of that Courthouse. The Bureau of La-
bor and Industries (hereinafter the
Agency) was represented by Robert D.
Bulkley, Jr., Assistant Attomey Gen-
eral. Respondent City of Rosebury
was represented by David A. Aamodi,
Respondents Cily Attomey. Com-
plainant Debra Mobley was present
throughout the hearing.

The Agency called as witnesses
Michael Hoehn, Respondent's Director
of Public Works; Carl Holmes, Re-
spondent's Maintenance Superintend-
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ent, Complainant, Valerion Piekarski, tinued to discriminate against her in he _examination by any court reviewing the
Greenskeeper for  Respondents employment because of hersex, - ling not to disclose its contents.
Stewart Park Golf Course; Robert Trip- 2) Before the commencement of " The forum removed from the ex-
lett, Respondent's Maintenance Fore- ,q hearing in this matter, both Com. and struck from the record a state-
man,  Mary Kent, Respondents piainant and Respondent received: ent conceming settiement efforts,
Assistant City Recorder, and Gay fom this forum a copy of "Contested Hecause it was imelevant to this matter
Fields, Chair of Respondents Trans- (gee Rights and Procedures’ and nd inadmissible. The forum sent to
portation Commission and member of  giated that they had no questions espondent the remainder of the ex-
its City Council. about it bit, which remains part of the recond.

Respondent called as wilnesses 3) At hearing, all of the Agency's: - By letter dated September 1, 1983,
Adney Bowker, Respondents City En-  axhibits, plus six of Respondent's ex-- ‘Respondent notified this forum that as
gineer and former Acting Director of hibits  were admitted before the: g as the exhibit remained part of the
Public Works; Ronaid Thames, one of Agency finished presenting its case in record "for the Commissioner's re-
Respondents  Supervising Techni-  chiaf iew,” Respondent waived its right to
cians; John Dunn, Respondents ; cross-examine Complainant on the ex-
Mayor; Roy Denham, Superintendent adr:;telg g:a;nm;%imwgﬁgut:vzxﬁ;: ibit. Since the exhibit is an unsealed
of Respondent's Sewer Division; Bruce the parties stipulated that the testimony at of the record, Respondents
Barton, Chief Treatment Plant Opera- of Robert Triplett can be considered as- -waiver is operative.

tor in Respondent's Water Division; Bill - (vom. ™ Accordingly, this forum has * FINDINGS OF FACT - THE MERITS

O'Byme, a Serviceman IV in Respon- . . _ . . .
dent's Water Division; Dorothy Wolles, reated Mr. Triplefts testimony as. - 1) Atall times material herein, Re-

inictrati swom. spondent was a municipal corporation
Administrative Secretary for Respon- g
dents Publc Works. Depaﬂnf:nt; 5) Al hearing, afler the Agency which in the State of Oregon engaged

George Stubbert, Respondents City had concluded direct examination of the personal service of one or more
Manager, Complainant, and, jointly, Complainant and before Respondent: employees, reserving the right to con-
Richard Salik and Kathleen Starostka, ©egan its cross examination, Respon- frol the means by which such senvice
producers of a classification plan and dent requested disclosure of state- was performed.
salary study for Respondent. Am;nts C(t:mpii::r)ar; had rgadt? to the 2) During all imes material hereier;.
. . . ency, to aid in Respondent's cross Respondent served between 158
mo:g‘?ﬂgmg%o@:f’?eﬁ:wmsoggle examination of Complainant. The Pre- and 16,644 inhabitants through the op-
Commissioner of the' éureau of Labo;' siding Officer denied this request. On. eration of its mayoricouncll and city
and Industries, hereby make the fol- August 25, 1983, this forum reconsid- manager form of govemment The
lowing Fin dingé of Fact, Ultimate Find- ered that ruling and granted Respon- elected Council appointed the City
ings of Fact Conclusions of Law dent’s request. Manager, who administered Respon-
Rulings on Motions, Opinion, and To implement this grant, this forumn dents operation and reported fo the
Order removed from seal and examined an - Council
exhibit which had been offered at hear- 3) During all imes matetial herein,
Fmg;"gg’.ggf,;ﬁ?_ ing by the Agency and admitted, with - George Stubbert was Respondents
no objection by Respondent, as the di- City Manager. As part of his duties,
1) On or about February 13, 1981, rect statement of Complainant to which . Mr. Stubbert was charged with full re-
Debra Mobley fled a verified complaint  Respondent's request pertained and - sponsibility for Respondent's personnel
with the Civil Rights Division of the  whjch Respondent did not already pos- ~ (except its Municipal Judge) and was
Agency alleging that Respondent, her  gegs  The exhibit had been admitted . Respondent's only personnel officer.
employer, had discriminated and con-  nder seal for the fimited purpose of

4) During all imes material herein,
the Public Works Depariment was one
of the ten departments of Respondent
whose heads reported directly to Re-
spondents City Manager. Since Feb-
ruary 1, 1980, the Public Works
Department has consisted of five ma-
jor divisions: Transit, Streets Mainte-
nance, Engineering, Water/Sewer and
Shops. (The Water/Sewer unit actually
has been two separate divisions under
the same person's administration.)
During times material before February
1, 1980, the formal structure of the
Public Works Depariment was the
same, except that Transit was a unit
within  the Steets Maintenance
Division.

5) In the mid 1970's, Don Bentz,
Director of Respondent's Public Works
Department, started Respondent's
transit system. Respondent's
Recorder/Treasurer, Richard Adams,
worked with him in this endeavor. At
Mr. Bentz' request, Carl Holmes, Re-
spondent's (Streets) Maintenance Su-
perintendent, assisted them by
providing information for use in apply-
ing for a grant to support the transit
system and helping lay out its routes.
The transit system started operating in
1976. Mr. Holmes supervised its op-
eration, using two donated iwelve-
passenger vans as buses and Streets
Maintenance Division employees as
drivers.

6) During all times material herein,
the Transportation Commitiee, a body
of lay people chaired by a member of
Respondent's City Council, oversaw
the transit system's operations, re-
viewed its budget and made recom-
mendations to the City Council
conceming transit policy, programs,
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and budget requirements. During all
times material herein, the Transporta-
tion Committee met on a monthly
basis.

7} Effective October 1976 Re-
spondent obtained federal funding to
pay the transit system's drivers. The
first driver Respondent hired for the
transit system was Complainant, a fe-
male person. She began work on Oc-
tober 5, 1976, at the salary of $4.00
per hour, $694.00 per month.

8) Complainants initial salary was
equivalent to step one in Respondent's
salary range seven. During ali times
material herein, each of Respondent's
job classifications was assigned to a
salary range consisting of six succes-
sively higher steps. Generally, the job
perforrmance of each of Respondent's
employees was reviewed once each
year, after the first year of employment,
to determine whether that employee
would receive a one-step "ment" {ie.,
based on job performance} increase.
Mr. Stubbert reviewed recommenda-
tions for merit increases before they
were implemented, and he had the
power to reject them.

9) When Respondent hired Com-
plainant, she had driven large vehicles
and done factory and restaurant work.
She had not worked in transit, had not
worked in an office since high school,
and had no promotional or personnel
supervision training or experience.
Respondent hired her because she ex-
hibited initiative.

10)After hiring Complainant, Re-
spondent hired more drivers under fed-
eral funding and only used Streets
Maintenance employees as refief driv-
ers when necessary.

11)Complainant proved to be &
hard-working employee who was very
interested in and supportive of the tran::
sit system. During January of 1977
Compiainant spoke with Mr. Bentz ang
Mr. Holmes, to whom she reported,
about the fact that no one was promot-.

ing the transit system. Complainant
volunteered to do so after her worlk

hours.

Very shorlly thereafter, Mr. Holmes
tock Complainant off her regular bus
route and moved her into the Streets
Maintenance Division's office to handie
telephone calls conceming the transit
system; do routine daily record keep-
ing for the transit system; and handle
public relations for the transit system,
meeting with the public fo explain the
system. Complainant ceased driving
buses unless a driver was absent.

Within a short time after this
change, Mr. Holmes asked Complain-

ant to aftend the meetings of the

Transportation Committee for him,
which Complainant did. Mr. Holmes

stopped attending them. In going to
these meetings, Complainant beganto -

work  directly, particularly conceming
promotion and scheduling of the fransit

system, with the Committee and Mr.
Bentz, who also attended the meetings
as staff. Both Mr. Bentz and the
Transportation Committee reacted fa-
vorably to these direct interactions with

Complainant.

12)As a result of moving Complain-
ant into the office, Mr. Holmes spent

less time on transit systern work. He

encouraged Complainant, who was - |~

very eager, to do more and more of

what he had been doing conceming

fransit.

13)In April 1977, Respondent re-
red its vans from regular fransit sys-
‘tem use and began using two
-22-passenger buses for that purpose.
‘Complainant trained the drivers to op-
_erate these new vehicles and worked
-closely with Respondenfs Shop Su-
perintendent to leam everything she
uld about their operation, mainte-
nance, and repair,

14)By June 1877, Complainant
was speaking about Respondent's
transit system at schools and on radio
talk shows, staffing a transit system
hooth at the County Fair and State
Transportation Week program, putting
buses in local parades, developing a
slide presentation on the transit sys-

. tem, making up and distributing fiiers
~ and posters notifying the public of a

new route, working with non-profit or-

: ganizations and a local hospital con-

ceming their transit needs, taking a

- survey of the use of one of the routes,

and holding monthly bus driver meet-

. ings to get feedback and suggestions

from the drivers. When she reported

. these activities to the Transportation

Committee on June 1, 1977, #s Chair
told her to "keep up the good work."
15)Effective July 1, 1977, Com-
plainant's titte was changed from Bus
Driver to Senior Bus Driver. Her pay
remained at step one of Respondent's
range seven. By this time, Complain-
ant was doing the work described in
Findings of Fact 11 and 14 above, as
well as doing the day-to-day supervi-
sion of the bus drivers, who now re-
ported directly to Complainant. Her
supervisory activities included but were
not fimited to driver scheduling and
training and assisting in applicant inter-
viewing. Mr. Holmes had asked

In the Matter of CITY OF ROSEBURG 109

Complainant to take on all of the
above-described activities and
responsiiliies.

16)Effecive October 1, 1977,
Complainant received a raise in pay
from step one to step two of range 7,
pursuant to her annual job evaluation.

17)By at least eardy 1978, Com-
plainant began preparing the monthly
compliance reports required by the
State of Oregon for the large
($25,000.00 - $49,700.00) statefederal
operational grant which the transit sys-
temn received during each year material
herein. These reports outlined the
transit system's administrative costs;
operationat costs; fare box, pass, and
tax revenues, efc., and were required
to verify that the grant moneys were
being spent property. Complainant
created a new format and developed a
system to generate better documenta-
tion for these reports, and made rider-
ship calculation uniform among the
drivers, thereby bringing the reports
into compliance with the state's
requirements.
~ Atthe same time, Complainant also
was writing many of Mr. Holmes's re-
ports and memos, at his request. No
one else knew this, as Mr. Holmes
signed these documents.

18)By early 1978, Compiainant
was devising and handling promotional
campaigns for the transit system, crea-
tively maximizing a small promotional
budget She thought up events such
as jingle contests and drawings which
generated a great deal of media cover-
age for the transit system. She worked
with organizations in the area which
expressed interest in the transit sys-
tem. She expanded the activities de-
scribed in Finding of Fact 14 above. At
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the same time, Complainant continued
{o handle all transit system public refa-
tions, including investigating and re-
solving alt complaints.

Mr. Bentz {and each of his succes-
sors) encouraged Complainant's pro-
motional activittes. The Transportation
Committee approved each of her pro-
motional recommendations and en-
couraged further promotional efforts.
Active promotion of the transit system
was a condition of Respondent's re-
ceiving the operational grants upon
which the transit system depended.
Only Mr. Holmes felt that promotion
was "unnecessary;” he saw no reason
to promote a system which already
existed.

19)Mr. Holmes had instructed
Complainant to do all bus driver super-
vision and not bring any personnel
matters to him unless she had a prob-
lem which she could not handle. In
complying, Complainant, by early
1978, was wriling the drivers' annual
pefformance  evaluations, making
driver hiring recommendations, doing
all driver training and reprimands, and
performing the supervisory activities
described in Findings of Fact 14 and
15 above. Her monthly driver meet-
ings had improved driver morale.

20}In a newspaper article printed
on January 15, 1978, Richard Adams,
stil Respondent's Recorder-Treasurer
and an active part of Respondent's
transit system during all times material
herein, was quoted as caling Com-
plainant "head of (Respondent's) trans-
portation” This quotation was part of
Mr. Adams's response to a federal
agency's charge that Respondent had
insufficient female employees and that
most of its female employees worked

in lower job classifications. This quota-.
tion catalyzed Complainant's realiza-.

tion that she actually was working as:

head of Respondents transit system

and that she was not being paid ade-.

quately. Very soon thereafter, Com-
plainant told Mr. Holmes that she.
befieved that she should be paid more,
because of her responsibiliies. Mr.
Holmes disagreed with Complainant:
as to how much she should be paid.

He asked Complainant to justify her:
raise request, reviewed her justifica-

tion, and recommended that she re-
ceive a five per cent raise.

21)On February 1, 1978, Com-

plainants tile was changed to Lead

Bus Driver/Public Coordinator, and her
salary was raised five per cent, to step
two of range eight. Unfi this time,
Complainant had been paid in the
same range as Respondents bus
drivers.

22)During 1978 Mr. Bentz contin-
uved expanding Complainant's report-
writing activities. This increased Com-
plainant's role in recommending transit
policy. For example, in preparation for

the May 1978 public vote on the transit

system's first serial levy, Complainant
assisted Mr. Bentz in making reports
on ridership, in preparing a three-year
transit budget, and in formulating rec-
ommendations for the Transportation
Committee. By this time, Complainant
also was formulating with Mr. Bentz
the agendas for Transportation Com-
mittee meetings. In doing this, Com-
plainant voiced her ideas about the
fransit system directly to Mr. Bentz,
aven if they were promotional ideas
with which Mr. Holmes did not agree.
Mr. Beniz responded favorably, he
fiked Complainant's ideas and had her

ut them before the Transportation
ommittee. The Transportation Com-
ittee came to expect Complainant to
present to it ideas for improving the

transit system.

.. 23)After her February 1978 raise,
Complainant let all her superiors know

‘that she still believed that she should

2 paid more. She also started talking

‘with Respondent's employees to find

City positions similar to hers, in order to
et an idea of exaclly how much she
hould be paid. Neither Mr. Bentz nor
r. Hoimes appeared to be sympa-
etic to Complainant's pay complaint.
At this point, difficulties between Com-
plainant and Mr. Holmes arose. Mr.

Holmes became more and more de-
‘fensive with Complainant as she
voiced her dissatisfaction with her pay.

He did not feel that Complainant's job
required sufficient technical knowledge

or involved a big enough unit to war-

direct fine of
communication between Complainant
and Mr. Bentz, because it did not in-

clude him. Twenty-two years of mili-

tary experience had accustomed Mr.
Holmes to a clear chain of command.
He also felt that Complainant was

- "pushy." He saw her as an aggres-
. sive, enthusiastic supporter of a sys-
~~tern which he did not support overall

and with whose development he did
not care to be involved.

24)0On October 1, 1978, Respon-
dent changed Complainant from a
federaily-funded employee to a perma-
nent city employee.

25)By February 1979, at the re-
quest of the Transportation Committee,
Complainant was performing reviews
of all proposed route revisions, new

In the Matter of CITY OF ROSEBURG 111

routes, and bus schedule changes and
reporting her evaluations to the Com-
mittee. A key component of these re-
views was Complainant's analysis of
impact upon ridership, which she
based upon surveys (distributed on the
buses and at potential impact points)
which she had developed by herself
As exempiified by these and the activi-
ties described in Finding of Fact 22
above, Complainant did staff planning
for the transit system, evaluating all
system operations with a “fine-toothed
comb.”

26)As far as Complainant knew,
Mr. Holmes was aware of and ap-
proved all her activities described
above, which she was performing in
the aggregate by at least February
1972. Complainant had acquired the
skills, abilities, and knowledge neces-
sary to do this work through her experi-
ence on-thejob and through reading,
with no direct heip from Mr. Holmes.

27)0n February 1, 1979, Mr. Bentz
left his position and Adney Bowier,
Respondent's City Engineer, was ap-
pointed to aiso be Acting Director of
Public Works for Respondent.

28)As of February 1, 1979, Com-
plainant assumed some additional du-
ties, at the direction of Mr. Bowker and
the Transportation Committee, which
was then renamed the Transportation
Commission. With these additional as-
signments, Complainant’s job became
the same as it was in February 1980,
when she formally became the head of
Respondent's new Transit Division.

For the most part, Mr. Bowker
asked Complainant to take on transit
system duties, which had been Mr.
Bentz's but which Mr. Bowker could
not perform because of his dual status



““as City Engineer and Acting Pubiic
Works Director.  For instance, he
asked Compiainant to attend the con-
ferences and meetings of the Oregon
Transit Association (OTA). (Mr. Hol-
mes attended one such meeting after
Mr. Bentz left and had Complainant
write his report on it for the Transporta-
tion Commission, based upon his tape-
recording of the meeting.) Mr. Bowker
also had Complainant become in-
volved with the Public Transit Division
(PTD) of the Department of Transpor-
tation (DOT) of the State of Oregon,
talking with its planners regulary and
going to its workshops and seminars.

In addition, Mr. Bowker asked
Complainant to write a new capital as-
sistance grant application for the pur-
chase of buses. Respondent's existing
application, which Mr. Bentz had pre-
hared, had become obsoiete due to
new requirements. In preparing this
application, Complainant, with Respon-
dent's Shop Superintendent, inspected
several different buses and developed
specifications for and selected a bus to
recommend, with the Public Works Di-
rector, to the Transportation Commis-
sion. Complainant also coordinated
services with other transportation pro-
viders in the area, as required by this
grant appiication. Complainant's grant
application was approved.

Also in early 1979, the format for
the transit system's operating assis-
tance grant changed, and Complainant
completed a new application for this
grant, at Mr. Bowker's request.

At Mr. Bowkers direction, Com-
plainant also prepared her first full tran-
sit system budget.

The Transportation Commission
asked Complainant to do more and
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more work for it, providing it with in
mation and recommendations on virty-
ally every topic with which it dealt. Mr
Holmes attended the first Transports
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Mr. Hoehn became Public Works
Director.

34)From February 1, 1979, to the

f the head of each of his divisions,
vajuated the departments structure,
valuated whether his division heads
re appropriately compensated for

tion Commission meeting after My
Bentz left, and then ceased attendmg
its meetings once again.

20)At Mr. Bowker’s direction, Com:
plainant also continued all the work ac.
tiviies she had performed under Mr.
Bentz. She continued to report to, dis-
cuss problems and issues with, and
take direction from the (acting) Pubiic
Works Director. Mr. Bowker found i
necessary to deal directly with Com-
plainant, because he wanted transit
matters to be handled expediently. He
tried o advise Mr. Holmes, still the titu-
lar administrator of the transit unit, of
transit developments when necessary.

30)Cn December 1, 1979, Michael
Hoehn became Director of Respon-
dent's Public Works Depariment, Mr
Hoehn then possessed a Bachelor of
Arts degree in civil engineering, a Mas-
ter's degree in public administration,
and nine years of experience in engi-
neering, including personnel supervi-
sion. In obtaining his graduate degree,
Mr. Hoehn had taken personnel
classes, which included training in
evaluating jobs.

31)As Director of the Public Works
Department, Mr. Hoehn, like his prede-
cessors, was responsible for oversee-
ing the day-to-day operations of his
departments divisions, preparing his
department's budget, giving final ap-
proval of hirings, firings, and evalua-
tions of department personnel, and
structuring the department to function

work they performed, and made
recommendations for changes he be-

ent hired Mr. Hoehn, Mr. Stubbert told
im that he was in favor of moving the
positions of Water/Sewer Engineer
(heading ' the Water/Sewer Division)
~and City Engineer (heading the Engi-
eering Division) up in salary by what
mounted to one pay range. Mr. Stub-
rt told Mr. Hoehn that if Mr. Hoehn
“saw no problems in these changes, af-
‘ter examining them, he should make
‘them. Mr. Stubbert treated it as part of
Mr. Hoehn's responsibifities to evaluate
‘his subordinates for range changes
and make recommendations concem-
ing such changes.

Mr. Hoehn followed Mr. Stubbert's
directive and, soon after he became
Public Works Director, recommended
changing the pay of the above-
“mentioned two positions as Mr. Stub-
bert had described. These pay range
- changes were not taken to the perti-
~ nent advisory commission for ap-
. proval, but were approved by
- Respondents Budget Commitice as
- part of the Public Works Department's
~ budget on January 30, 1980.

33)All positions within the Public
Works  Department, except for
Water/Sewer Engineer, City Engineer
and Transit Coordinator, have re-
mained at the same pay range since

time of hearing, no first-ine” supervisor
or administrator-supervisor in the Pub-
lic Works Department was paid at
range 11 or below, except Complain-
ant  Other than Complainant, the
lowest-paid of the firstline supervisors
and administrators-supervisors were
the Supervising Technicians, who
were paid at range 14. All of the first-
line supervisors and administrators-
supervisors, other than Complainant,
were male.

35)When Mr. Hoehn became Pub-
lic Works Director, Complainant was
performing all the activities described
in Findings of Fact 11 through 29
above, handiing the entire day-to-day
operation of the fransit system, as she
had been doing since February 1,
1979. She was still tiled and classified
as Lead Bus Driver/Public Coordinator,
and Respondent's organizational chart
showed her reporting to Mr. Holmes
and the transit system a unit of the
Streets Maintenance Division.

Mr. Bowker had advised Mr. Hoehn
that he might want to iook at whether
the transit unit should continue to be
part of the Streets Maintenance Divi-
sion, as it was functioning separately
from that division. it soon became ob-
vious to Mr. Hoehn that Mr. Holmes
was not participating in the administra-
tion or operation of the transit system.
When Mr. Hoehn needed information
about the transit system, either he first
asked Complainant, or Mr. Holmes re-
femed him to Complainant, and

properly. As an integral part of fulfiling
these responsibiliies, Mr. Hoehn per-
sonally evaluated the job performance

*

others is a continuing responsibility.

The lowest-paid employee in a work unit for whom the supervision of




114 Cite as 4 BOLI 105 (1984).

Complainant provided the information.
Mr. Holmes was an unnecessary inter-
mediary in the chain of command and
communication between Complainant
and Mr. Hoehn: Complainant was run-
ning the transit system and making the
decisions conceming its  daily
operation.

There was considerable hostility
between Complainant and Mr. Hol-
mes. M. Holmes could not under-
stand why the fransit system had
become so complex. He did not per-
ceive all that had to be done to make
the system operate successhully.
Complainant had made several at-
tempts to keep him abreast of what
was going on in the transit unit, but Mr.
Holmes had ignored her efforts even
when he was complaining that he was
not being kept informed. Mr. Holmes
was occupied with his maintenance re-
sponsibiliies and wanted Compiainant
to come to him only with transit matters
she could not handle,

36)For all the reasons described in
Finding of Fact 35 above, in February
1980 Mr. Hoehn formally moved the
transit system out of the Streets Main-
tenance Division and made it a sepa-
rate  division with its head,
Complainant, reporting directly to Mr.
Hoehn. Mr. Stubbert approved this
change. This altered the formal posi-
tion of the transit system in Respon-
dents structure and incamated
Complainant's previous actual operat-
ing status as a division head. It did not
change Compflainant's actual duties or
responsibiliies at all, but merely con-
formed the formal organizational struc-
ture to the actual functioning structure.
At the same time, Mr. Hoehn changed

Complainants title to
Coondinator, effective June 1980.

37)Within one month of the time

Mr. Hoehn became Public Woarks Di

rector, Complainant made him aware -
that she did not believe her pay was -
commensurate with her responsibili- -
ties. Mr. Bowker had told Mr. Hoehn
that Complainant was seeking a pay -
increase. Mr. Hoehn told Complainant -
that he would make no recommenda- -
tion for a pay change for her for at least -
one year, during which time he would
evaluate her duties and responsibilies -
in refation to those of other Public

Works Department empioyees to see if

a pay change were necessary. He.
also told Complainant that if such a .
change were necessary, he would rec- .

ommend it as part of his departrmental
budget for fiscal year 1981-1982 (be-
ginning July 1, 1981). Mr. Hoehn in-
formed Mr. Stubbert in early 1980 that
he would be reviewing Complainant's
position throughout the year and possi-
bly making a range change recom-
mendation for it as part of his
1681-1982 budget Mr. Stubbert did
not object.

38)Before October 8, 1980, in the
course of his yeardong evaluation of
Complainants duties in relation of
those of other departmental employ-
ees, Mr. Hoehn had concluded that
Complainant's position was paid at too
low a range.

39)On October 8, 1980, Complain-
ant submitted to Mr. Hoehn a memo-
randum asking that her position be
paid at range 14. Before concluding
that her work justified at {east range 14
pay, Complainant had tatked with and
observed different supervisors em-
ployed by Respondent fo asceriain

Transit:

ir duties and responsibilities, which
e then had compared with hers.
She had talked with Respondent's col-
lective bargaining units about how they
compared jobs. Having concluded that
her responsibifities in many areas were
ch greater than those associated
positions paid at range 14, she felt
that range 14 was the lowest accept-
able range for her position. She feft
hat because of her administrative re-
sponsibiliies, her job duties were
greater than Public Works department
crew leaders ("lead” persons), and
more equivalent to positions which su-
pervised those lead persons. At the
time of Complainants analysis, those

= ‘supervisors were paid at least at range
14,

. 40)By late 1980, Mr. Hoehn had
also concluded that Complainant's po-
sition should be paid at least at range

14, This conclusion was based upon
- his own year-long direct observation of
- Complainant's work and his independ-
 ent evaluation of her duties and re-
- sponsibilites, as compared with those
- of his other supervisors, and not on
- Complainant's evaluation and request

for range 14.

41)As Director of Public Works and
the Transit Coordinator's immediate
superior, Mr. Hoehn was and is the
best person in Respondent's employ to
ascertain and evaluate the Transit Co-
ordinator's work and to compare it with
work done by other Public Works De-
partment employees. Accordingly, this
forum has given Mr. Hoehn's evalua-
tion and comparison great weight.

42)In his evaluation and compari-
son, Mr. Hoehn had searched for posi-
tions within the Publc Works
Department which were comparable to
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the Transit Coordinator in the skills
they required and the responsibiliies
they involved. He had ascertained
whether comparabie Public Works De-
partment positions required similar
skills and whether the responsibilities
they involved were greater than, equal
to, or lesser than the responsibliities of
the Transit Coordinator. He had con-
cluded that although the subject matter
of the specific day-to-day activities of
each comparable Public Works posi-
tion differed from that of the Transit Co-
ordinator, the positons of Shop
Superintendent, Water Foreman,
Maintenance Foreman and Supervis-
ing Technician were very similar to
Transit Coordinator in the nature and
level of skills required and the equiva-
lence of the combinations of similar re-
sponsibilites they involved. These
similarities were rooted in the fact that
each of these five positions adminis-
fered the operation of the unit each
supervised.

43)Specifically, Mr. Hoehn had
concluded that the skills required to
work each of the above-noted posi-
tions were similar in that they could be
obtained on-thejob, over time, by
working up through the ranks. Mr.
Hoehn had also concluded that the
level of skils required by these posi-
tions was very similar, except that the
Water Foreman had to have more, and
the Supervising Technicians shightly
more, technical skill than the Transit
Coordinator.

Mr. Hoehn had concluded that the
day-to-day supervisory responsibilities
of the Transit Coordinator were com-
parable to those of each of the above-
noted positions, particulardy the Shop
Superintendent. He had looked at the
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amount of supervision done each day,
the number of employees supervised,
and the number of intermediate super-
visors above and below each position.

Mr. Hoehn had concluded that the
budget-planning responsibilities of the
Transit Coordinator were comparable
to those of each of his other division
heads. He believed that the Transit
Coordinator's budget-planning respon-
sibilies were slighty greater than
those of the Shop Superintendent and
much greater than those of the Water
Foreman, the Maintenance Foreman,
and each of the Supervising
Technicians.

Mr. Hoehn had concluded that the
long-range planning responsibiliies of
the Transit Coordinator were compara-
ble to those of the Maintenance Super-
intendent, slightly greater than those of
the Shop Superintendent, the Mainte-
nance Foreman, and the Water Fore-
man, and very much greater than
those of the Supervising Technicians.

The Shop Superintendent, Water
and Maintenance Foremen, and Su-
pervising Technicians were each paid
at least at range 14. Because Mr,
Hoehn had concluded that each of
these positions was very similar to the
positon of Transit Coordinator, in the
general and specific respects de-
scribed in this and the immediately pre-
ceding Finding of Fact, Mr. Hoehn had
conciuded that the Transit Coordinator
also shouild be paid at least at range
14

44)Compiainant's actual work ac-
tivities and responsibiliies were sub-
stantially the same from February 1,
1979, fo the time of Mr. Hoehn's analy-
sis and recommendation, and they
have continued to be substantiafly the

same from that time to the present,
Consequently, the present tense de-
scription of Complainant's work which
follows applies fo the time period from
February 1, 1979, to the present.

Complainant is responsible for the
entire operation of Respondents tran-
sit system. Her position is unique in
that Respondent has no other em-
ployee that performs the work Com-
plainant performs.  Complainant works
directly under the Public Works Direc-
tor, with the same independence as
the other Public Works Department di-
vision heads.

Complainant spends roughly 70
percent of her work time handling all
aspects of supervising four full-ime
and three part-time bus drivers. Sheis
the only supervisor in the Transit Divi-
sion and the only Transit Division em-
ployee other than the drivers. As of
January 23, 1981, the drivers were re-
quired to have two years of profes-
sional driving experience and a good
driving record, and were responsible
for operating vehicles worth over
$130,000.00 each
schedules the drivers' work and vaca-
tion times and handles personnel prob-

lems from the very minor through

grievance and official reprimand levels,

She investigates and resolves ail pub-
lic complaints conceming the drivers.:
She meets regularly with them to re-
ceive their complaints and sugges-:
tions. She observes them at work and.
evaluates their performance for ment:
raises, driver safety awards, and gen-
eral safety. Like all division heads in:
the Public Works Department, she rec-:

ommends to the Public Works Director
who shall be hired and fired in her divi-
sion. She conducts driver training

Complainant

cquires an entirely different type of

:-bus) and can drive the system's buses
-.and vans herself. She can do the work

f a bus driver, but she does not work
s a bus driver. She handles emer-
ency calls during the twelve hours the
ystem operates each day, Monday

~through Saturday, and has personally

ssisted in medical and vehicular
mergencies. She assists in the inves-

- tigation of any accident involving a bus
_driver. She has and must have knowt-

ge of Respondent's personnel poli-
cies and fabor confracts, effective

‘personnel management techniques,

federal job safety requirements, etc.
Although her supervisory responsi-

- biliies take a lot of Complainant's work

time, her other work activities (de-
scribed below) are much more signifi-
cant than the percentage of work time
hich each consumes indicates.

- Complainant spends roughly 10
percent of her work time administering
e transit system. For example, Com-
lainant is the key staff person for the

.Transportation Commission. She at-

nds all Transportation Commission
meetings, with Mr. Hoehn and usually

Mr. Stubbert  She reports all staff infor-

mation, makes expianations and seeks
suggestions. She formulates and pre-
nts all staff recommendations, and
e Commission rarely, if ever, rejects
her recommendations. She partici-

pates in discussion of all items, and the

Commission asks her for transit infor-
mation and expertise concemning every
ftem it considers. Complainant also
handles the Commission’s correspon-
dence, schedules and otherwise ar-
ranges its meetings, formulates the
agenda items for those meetings, and
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“(even when, as in 1980, the system

writes (but does not transcribe or type)
the minutes of the tape-recorded meet-
ings. The Public Works Director signed
those minutes before 1980, and Com-
plainant has signed them since. Com-
plainant plays the role of a division
head before the Commission, and the
Commission depends upon her guid-
ance. Through her above-described
activities before the Commission,
Complainant makes the Commission
aware of her work as head of the tran-
sit system.

Complainant also is the Transit Di-
vision liaison with the State of Oregon,
OTA and other transit groups. She
works closely with them, asking her
own and answering their questions,
and consulting with them on transit is-
sues. Complainant has recently been
appointed to a PTD task force evaluat-
ing statewide aflocation of federal tran-
sit grants. Complainant also attends all
meetings of Public Works Department
division heads.

Since February 1, 1979, Complain-
ant has prepared all transit system
budgets, just as each other division
head has done for his division. In so
doing, Complainant has done the over-
all and in depth route, schedule, equip-
ment, matenal, and personnel planning
necessary to develop proposed one
and three year budgets, as well as pre-
sented this planning to and reviewed it
with the Public Works Director. The
transit system's annual budget since
July 1, 1979, has ranged from
$233.289.00 to $544,157.00 and is
currently $376,064.00.

As part of her administrative duties
Complainant is responsible for keeping
daily records of ridership, mileage, and
expenses; recording all fransit system
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bills; and collecting and recording mon-
eys from bus coin boxes and other
revenue weekly. She calculates head-
way times, peak loading times, elc.
Like all Public Works Department divi-
sion heads, Complainant has the
authority to expend funds budgeted for
her division, up to the amount budg-
eted for the fine item applicable to the
expenditure. She must deal constantly
with the division's cumment operating
budget She tracks day-to-day expen-
ditures and monitors actual versus
budgeted expenditures and revenues
on a monthly basis,

Complainant also uses the above-
noted and other data she has compiled
to prepare numerous reports, including
all divisional reports. Complainant pre-
pares any repart required for the re-
ceipt of the transit system's operational
assistance grant, such as the monthly
and annual compliance reports and
supplements which the State of Ore-
gon has requested, including an up-
dated area transportation plan. The
Public Works Director reviews these
reports but very rarely makes changes
in them.

One of Complainant’s most impor-
tant duties is the development of long-
range plans concerning fransit. In ad-
dition to the short and long range plan-
ning invoived in budget preparation,
Complainant continually evaluates the
transit system's operations and pre-
dicts its needs. For example, Com-
plainant has worked with the local
college and regional council of govern-
ments to compile data on future transit
needs for use in formulating an overall
transportation study with long-term rec-
ommendations for the Transportation
Commission. She also has been

evaluating the need for a transit district.
As part of a grant requirement, Com-
plainant devised and wrote a transition. :
plan, identifying what the transit system

would do to accommodate the handi-

capped and elderly. Before ground -

was broken for the construction of a

new shopping mall in Roseburg, Com- -

plainant had explored the feasibility of

operating a bus through the mall and -

had coordinated the purchase of a mail

bus shelter. Complainant has a thor-
ough knowledge of the transit system's -

sefvice area.

Finally, Complainant spends at
least 20 percent of her work time han-
diing all public relations and promo-
tional activities conceming the transit
system. (Respondent has no public
relations officer.) This includes dealing
with all passenger complaints or sug-
gestions; answering telephone inquir-
ies when she's in the office; handling

all cotrespondence refating to the tran- -

sit system; notifying the public and all

media of information about transit op- .

erations (for example, devising and
disseminating news releases and fiy-
ers); seling and otherwise handling all
advertising for the interior and exterior
of the buses; creating and armranging all
advertising of the transit system (using
newspapers, television, radio and tele-
phone books), creating and handling
all special promotions of the transit
system; creating and conducting public
surveys about transit service which are
essential to Complainant's planning ac-
tivities; and working closely with spe-
cial interest groups and area
organizatons such as Douglas
County.  Through these activities,
Complainant has demonstrated public
refations and promotional skills. Using

these skills is a significant part of Com-
iainant’s job.

As Transit Coordinator, Complain-
int does not type.

Complainant's scheduled work

“ hours are from 8:00 am. to 5:00 p.m.,

Monday through Friday. She is on call

“for emergencies six days a week from

30 am. to 6:30 pm. Complainant

.- spends the majority of her work time in
“ithe crowded office space she shares

ith Mr. Holmes. The office of the
ublic Works Director is in a different

“building. There is no aflegation that
- guring times matenial herein Complain-

nt performed any work activity without
e knowledge and approval of the
ransportation Commission and/or the

= Public Works Director.

- The job of Transit Coordinator re-
quires skil, knowledge, and ability

~which can be gained (as Complainant
. has done} through on-thejob experi-

ence. Respondent currently desires

=:that an applicant for this position have
-a high schoo! education with "some
-college level training in transportation
-or fransit planning" or equivalent expe-

rience and/or training "which insures
the ability to perform the work * * "

45)The Shop Superintendent is the
head of the City Shops Division of Re-

-spondent's Public Werks Depariment.
-This division procures, maintains, and
~replaces Respondent's speciafized
- pieces of equipment, including all vehi-
cles Respondent owns.

The activities and responsibilities of
the Shop Superintendent have been

substantially the same during all imes
“material. Untl May 1, 1982, Elmer
“Estelle, a male person, held this posi-
“tior; since that date, Stanley Eccles, a
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male person, has held it This position
is unique in that no other employee of
Respondent performs the work the
Shop Superintendent performs. The
Shop Superintendent works directly
under the Public Works Director, with
the same independence as heads of
other divisions in the department.

The Shop Superintendent spends
10 to 20 percent of his work time talk-
ing with employees from Respondent's
other divisions and departments who
come to him with an eguipment prob-
lem. In so doing, he determines what
will be repaired or maintained and
when.

The Shop Superintendent spends
40 percent of his work time on other
administrative-supervisory tasks, such
as determining priorities in and sched-
uling shop work, assigning vehicle
work to mechanics, helping establish
the criteria and schedule for equipment
repiacement, developing bid packages
to go out for such replacement, evalu-
ating bids and recommending whether
or not they conform to specifications,
and making sure new equipment con-
fooms to specifications. During this
work time, the Shop Superintendent
also maintains records of all vehicle-
related expenses, accounts for staff
hours and money spent on different
accounts, maintains vehicle records,
and prepares the division's budget
{currently $325,000.00 per year).

The Shop Superintendent spends
approximately 10 percent of his time
actually supervising two shop mechan-
ics and cne clerical support person.
He observes the mechanics at work
and reviews their work performance,
provides advice and answers ques-
tions, but does not operate machines
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or equipment himself. He also inter-
views applicants with the Public Works
Director and recommends to him who
shafl be hired or fired in his division.

The Shop Superintendent spends
10 to 40 percent of his ime procuring
{i.e., finding) parts and materials. He
spends about four percent of his work
time opening the shop each moming
and doing daily fuel management (ie.,
checking fuel use and ordering fue! as
needed).

The Shop Superintendent has no
public refations or promotional respon-
sibilities, and is not involved in obtain-
ing any grant or fulfiling any grant
obligations.

The Shop Superintendent works
from 8:00 a.m. to 5:00 p.m. from Mon-
day through Friday. He responds to
emergency repair needs but never is
cafled to work himself on after-hour
emergencies. His- office is located in
the same building as Complainant's,
and he spends a substantial amount of
his work time there. it is one fioor
above the area where the mechanics
work and occasionally is very noisy.

The Shop Superintendent must
have a thorough knowledge of the
tools, equipment, and technology used
in his division. This includes consider-
able knowledge of preventive mainte-
nance and repair of aulomolive
equipment, as well as of the standard
supplies and parts associated with
equipment maintenance and repair.
Essentially, he should have the same
leved of mechanic's skill as do the me-
chanics he supervises. In addition, he
must have the other skills, knowledge,
and abilies necessary fto do the
above-described tasks. He can ac-
quire these requisites through on-the-

job experience, coming up through the
ranks over time. Respondent does not
require or prefer any particular level or
type of formal education in applicants
for Shop Superintendent. .

The Shop Superintendent is, and
has been during all times material, paid
atrange 15.

46)The Water Foreman is part of
the Water/Sewer Division of Respon-
dent's Public Works Department. The
Water Forernan is responsible for the
direction and supervision of the daily
operation and maintenance of Re-
spondents water distribution syste
During all times material herein, the
Water Foreman has been Niles
Spears, a male person. -

The activities and responsibilities of
the Water Foreman have been sub-
stantially the same during all imes ma-
tertal. The position is unique in that no
other employee of Respondent per-
forms the work the Water Foreman
performs.  The Water Foreman works
directly under the Water Superinten-
dent, who reports in tum to the
Water/Sewer Engineer heading the
Water/Sewer Division.

The Water Foreman directly super-
vises four to five water distribution sys-
tem employees. His  primary
responsibility is supervising three of
these employees, lead people who
head a total of up to three crews
staffed by a total of six joumey-level
workers. The Water Foreman directly
supervises the joumey-level workers
only in unusual situations requiring his
particular input. The Water Foreman's
supervisory duties include assigning
work to the crews, scheduling that
work, lining up materials the crews will
use, checking crew work in progress,
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and instructing on proper procedures.
The Water Foreman assists the Water

" Superintendent and the Water/Sewer
_Engineer in the preparation of person-

nel evaluations, the interviewing of wa-
ter distribution system job applicants,
and the formulation of hiring

_recommendations.

The Water Foreman also maintains
records of material and labor used,
and other project information required
for official water distribution records;
keeps track of the water distribution
material inventory and reorders mater-
als when necessary; and analyzes and
comects problems in the water distribu-
tion system. He assists the Water Su-
perintendent in preparing the portion of
the division's budget conceming the
water distribution system. His role in
budget preparation and long-range
planning is imited to offering input to
the Water Superintendent as to future

“equipment and material needs of the

water distribution system. The Water
Foreman does not make reports to
other agencies or fo the state or fed-
eral govemment.

In doing the abave work, the Water
Foreman performs technical tasks
such as reviewing plans for the con-
struction and maintenance of the water
distribution system and reading and in-
terpreting maps and blueprints relating
to the installation of distribution serv-
ices. He should be able to perform
chlorine tests in the field and calculate
dosages required for approved disin-
fecting of mains and reservoirs. The
Water Foreman should be able to per-
form all the duties of the joumey-level
position in the unit he supervises.

Although there is no specific evi-
dence on this point, the forum infers,

from the above findings conceming the
Water Foreman's work, that like the
Maintenance Foreman the Water
Foreman wotks outside most of the
time and is subjected to the attendant
difficulties.

The Water Foreman must have
thorough knowledge of the operation
and maintenance of the system for
which he is responsible. He must be
able to operate all equipment neces-
sary to that system. He must also
have the other knowledge, skills, and
abilites required to do the above-
described tasks. The Water Foreman
can work and has worked his way up
through the ranks, gaining requisite
work skills, knowledge, and abilittes on-
the-job over time, with some college
level classes taken whie working.
Currently, Respondent asks that appli-
cants for the position have two years of
coflege education in a waterworks-
related field.

During all times material, Respon-
dent has paid the Water Foreman at
range 16.

47)The Maintenance Foreman is
part of the Streets Maintenance Divi-
sion of Respondents Public Works
Department. Robert Triplett, a male
person, has been the Maintenance
Foreman during all tmes materal
herein, and his activities and responsi-
biites have been substantially the
same during those times. The Mainte-
nance Foreman's position is unique in
that no cther employee of Respondent
performs the work the Maintenance
Foreman performs. The Maintenance
Foreman reports directly to the head of
the Streets Maintenance Division, the
Maintenance Superintendent.,




The Maintenance Foreman's pri The Maintenance Foreman mai applicant for this posiﬁon also have a subordingte in water system design
mary responsibility is to directly super- tains simple cost reconds of the materi- high school educatior. ar)d drafling, etc., coordinates his unit
vise three lead people who head crews  als, labor, and equipment used on During all imes material herein, With Respandents other divisions and
of up to four laborers each, doing dif- each assignment and prepares time Respondent has paid the Maintenance  departments; and conducts investiga-
ferent projects. These crews maintain  sheets for his subordinates. He as- _ Foreman atrange 15. t'?"s and reviews conceming building
Respondents eighty miles of streets sists the Maintenance Superintendent _ 48)Respondent employs three Su-  Ste Plans and land use proposals. His
and rights of way. This maintenance  in checking actual project costs against pervising Technicians in the Engineer- planning activities are kimited to plan-
includes doing minor street overiays amounts budgeted therefor, six to eight = ~ing Division of its Public Works hing how (\{vh.en and with what dee.lgp)
(but not buiding new streets), pothole times each month. His only involve- Department. (The Amended Speciic '© Meet €xisting needs for water main
patching, curb and gutter repair, side- ment in preparing the division's budget, * Charges refer to them as Engineering < (EnSIons. His budget-planning re-
walic repair, and culvert and drainage cumently about $533,000.00 per year, . Supervisors.) Each Supervising Tech- sponsibiiies are minimal, fimited to

clearouts. is to inform the Superintendent if equip-  nician performs sub-professional engi-  >1998sting materials or - equipment
The Maintenance Foreman re- Ment needs to be fixed or repaired. - neering work as the supervisor of one needed in his unit
ceives job assignments from the Main-  The Maintenance Foreman assists in . or more of the four units within the En- ~ The third Supervising Technician
tenance Superintendent, and spends responding to public complaints or . gineering Division. The activiies and Supervises the design unit  This per-
most of his work time assigning this questions about specific work projects . responsibilities of each have been sub- SON supervises and performs moder-
work to his lead people and supervis- and attempts to resolve disagreements stantially the same during times mate-  ately complex design work conceming
ing the performance of these assign- volving the public. He files reports on rial. Al report directly to the City roads, streets, stomm drains, sewer and
ments. In doing so, he decides how SOme of these activities, such as an in- . Engineer, who heads the Division, and  Water systems, etc.; prepares rights-of-
many employees will do each of sey- Vvestigation of a road chuckhole. . all supervise and evaluate the work of Way and easement descriptions and
eral jobs and when. He coordinates The Maintenance Foreman usually one to three Engineering Technicians.  Plats; maintains public records and files
the timing of these jobs to maximize works forty hours per week, Monday Their supervisory duties include partici- for engineering maps, drawings, etc.,
use of personnel and equipment, and through Friday, and is on call at all pating in hiring and making recommen-  "eviews and coordinates approval of
to make sure necessary materials are  other times. He is called out frequently " dations for firing. Al Supervisory ~Subdivision improvements and maps;
available. He personally checks the on night emergencies. He spends _ Technicians have been male during alf  feviews and comments on proposals
work progress of each crew, some- about 80 percent of his work time in imes material herein. from other agencies and utiities; re-
times directing the completion of work. the field and 20 percent of his work One Supervising Technician is the sponds fo qugs‘hons anq complalnlf‘s
He performs no crew work unless itis  time in a crowded office proximate to supervisor of the construction inspec- from the pubhc, ar'td trains SUbo'.d"
rEQUEI'Qd in an after-hours emergency, Complainant‘s. .ﬁon and survey units. This person di- nates. This persons bUdget'plannmg

He instructs his subordinates on the The Maintenance Foreman must s rects contract administration  worl, responsiviliies are the same as those

safe use of equipment, tools, and ma-  haye thorough knowledge of street . directs subdivision work including the of the Supervising Technician in the
terials. He responds to questions and  maintenance and repair operations, in- nspection and preparation of certain SPECial projects unit.

problems arising at work sites and  ciuding considerable knowledge of ma- drawings, purchases supplies for the ~ None of the Supervising Techni-
makes adjustments in jobs which do ferials”  procedures, tools, and . Division, and assists the City Engineer  Cians makes grant applications or re-
nol require engineer input While outin - equipment used in the repair and _in the preparation of the Division's Ports to the state or federal
the field, he also inspects streets for  maintenance of equipment. He must - budget. govemment, but each maintains re-
necessary maintenance. He coordi-  4iss have the other knowiedge, skills, . Another Supervising Technician is %98 to ~comply with - grant
nates .wnh other. dMSlons_ or public  and abiities requisite for the perform- the supervisor of the special projects requirements.

agencies on projects which iinvove  ance of the above-outlined duties, The _unit. He directs the design of water Supervising Technicians should
them. - He makes hiring and fiing rec-  Maintenance Foreman can acquire nd sewer system improvements; per- Nave considerable knowiedge of the
ommendations for his subordinate po-  thege requisites by working his way up forms special studies and writes re- terminology, methods, and practices of
siions to the Maintenance Super- through the ranks, over time. Cur- ports; responds to the engineering technical engineering, including con-
intendent. rently, Respondent prefers that an’ spects of questions or complaints Struction inspection, design, and sur-
fom the public; directs one Vveying. This can be obtained through
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working as an Engineering Technician
2. A Supervising Technician must aiso
have the other knowledge, skills, and
abififies requisite for the performance
of the above-outlined duties. Respon-
dents Supervising Technicians have
gained these requisites by working
their way up through the ranks, but
most also have had some advance
coliege level education in science,
mathematics, and civil engineering.

During all times material herein,
Respondent's Supervising Technicians
have been paid at range 14.

49)In December 1980 or Jdanuary
1981, Mr. Hoehn submited to Mr.
Stubbert his proposed 1981-1982 Pub-
fic Works Department budget (includ-
ing his proposed three-year transit
systemn budget for an upcoming serial
levy vote). As part of this submission,
Mr. Hoehn recommended that Mr.
Stubbert change the Transit Coordina-
tor's salary range from 8 to 14. Specifi-
cally, he proposed that Complainant's
gross salary be raised $176.00 per
month, from step 4 of range 8 to step 1
of range 14. In discussing this recom-
mendation with Mr. Stubbert, Mr.
Hoehn commented that Respondent
probably would face a discrimination
claim if it did not adjust the Transit Co-
ordinator's salary. He also thoroughly
explained the analysis which had led to
his range 14 recommendation.

50)In response, Mr. Stubbert told
Mr. Hoehn that his range 14 recom-
mendation should be taken to the
Transportation Commission for its con-
sideration in the budget process, be-
cause that recommendation would
have an impact on the transit system's
budget. Mr. Stubbert did not tell Mr.

Hoehn whether he favored the
14 recommendation or not

51)On January 23, 1981,
Hoehn presented his range 14 p
posal to the Transporiation Comm
sion as part of his transit sys
budget proposal. Thoroughly, he da.
scribed the Transit Coordinator's job
and explained why he believed that
merited range 14 pay. He argued ve
strongly in favor of his recommend
tion, teling the Commission that the
Transit Coordinator's duties and re:
sponsibiliies were very comparable
specific Public Works Department
sitions eaming at least range 14 pa
He also told the Commission that
woutd probably face a discrimination
action if it did not give the Transit Coor-
dinator a pay raise.

52)Gay Fields has been a member
of Respondent's City Council sinc
January 1979. As the Council mem:
ber designated to serve on the Trans-

portation Commission, she has chaired

that Commission since January 197¢
She has been present at virtually
Commission meetings during her te;

ure on the Commission, including the

meeting described in Findings of F
62 above and 55 below. Since Jan
ary 1979, Ms. Fields also has been
President of Respondent's City Coun
for one year and a member of Respo
dent's Equipment Fund Committee,

For the last eight years, Ms. Field
also has been Chief Deputy for th
Dougias County Clerk. In this capac-
ity, she supervises the 40 to 54 peopl
who work for the County Clerk. Th
duty includes reviewing personn
evaluations and making pay recor
mendations. Ms. Fields has don
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business college coursework and
seminars in personnel management,

For all the above reasons, since
January 1979, Ms. Fields should have
known more about Complainant’s work
and the transit system than any cother
member of the Transportation
Commission.

Ms. Fields did not hear the test-
mony of Complainant or Mr. Hoehn
describing Complainant's work.

Ms. Fields testified that she knows
"guite a bit about what * * * (Complain-
anf) does."

Until six months before the instant
hearing, Ms. Fields "always assumed"
that Respondents Maintenance Su-

" parvisor, Mr. Holmes, was Complain-

ant's supervisor and that Complainant
reported to the Public Works Director

- through Mr. Holmes. Even though Mr.

Holmes apparently has attended only

- one Commission meeling during Ms.

Figlds's tenure on the Commission (the
first), Ms. Fields assumed that be-

cause Complainant once "deferred” to
_ Mr. Holmes, she still does.

Ms. Fields has never thought of

Compiainant as a division head. She

is aware "in a vague way" that Mr.
Hoehn feels that Complainant works at
the division head level. She testified
and this forum finds that Complainant
is treated by the Transportation Com-
mission comparably to the way the
Equipment Fund Commitiee treats the
two division heads who report to it, and
that Complainant plays a role before
the Commission comparable to the
role those two division heads play be-
fore the Equipment Fund Committee.

Ms. Fields testified that she did not
know urtil she testified herein that Mr.

Hoehn had changed the structure of
the Public Works Department in early
1980 to make the transit unit a sepa-
rate division and to formalize Com-
plainants status as a division head.
Ms. Fields also testified that she "kind
of' but not surely found cut about this
when Mr. Hoehn recommended to the
Commission that Complainants pay
range be raised to range 14. Ms,
Fields attempted to explain her igno-
rance by stating that between Febru-
ary and June 1980 Mr. Hoehn did not
"formally inform" the Commission of his
above-noted actions.

Ms. Fields testified that she does
not remember what Mr. Hoehn told the
Transportation Commission that the
Transit Coordinator does or the expla-
nation he gave of his recommendation
that her pay be raised to range 14,
when he made that recommendation
to the Commission.

It is Ms. Fields' “impression” that
Complainant's job responsibilities have
not changed much since January
1979. Ms. Fields testified, and this fo-
rum finds, that she perceived Com-
plainant during all times material as the
Public Works Director's secretary and
as the Commission's secretary. At an-
other point in her testimony, Ms. Fields
stated, and this forum finds, that at all
times material herein, the Commission
considered Complainant its secretary.
Ms. Fields also testified, and this forum
finds, that the Commission has per-
ceived Complainant during all times
material as the person who takes and
transcribes the Commission's meeting
minutes, is "on the phone a lot with the
public," and is lead person for the bus
drivers. Ms. Fields does not know
whether Complainant occasionally
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drives a bus route. Ms. Fields testified,
and this forum finds, that on March 10,
1981, Roseburg's newspaper was ac-
curate when it quoted Ms. Fields as
saying, “I¥s not my understanding she
{Complainant) was a supervisor, she
was a coordinator, an assistant to Mike
(Hoehn) lke a secretary would be"
Ms. Fields made this public comment
in response to Complainant's filing the
instant complaint.

Ms. Fields testified that during
times material herein Complainant's
work as transit coordinator has been
like that of Mary Kent, Respondent's
Assistant City Recorder {(whom Ms.
Fields labeled an administrative secre-
tary), because ke Ms. Kent, Com-
plainant attends meetings, takes notes
and enters into discussions. Ms. Kent
drafts or edits and types minutes of
City Council meetings, and Ms. Fields
equated this task with Complainant's
writing and signing the Transportation
Commiittee’'s minutes. Ms. Fiekds ad-
mitted, and this forum finds, that Ms.
Kent does not, and Complainant does,
make policy recommendations at such
meetings. Ms. Fields attributed this im-
portant difference merely to the fact
that City Councit meetings are more
formal than Transportation Comimis-
sion meetings, rather than acknowl
edging it as the indication of a major
difference in roles, which it is. Ms.
Fields summarized the comparability of
the positions of Transit Coordinator
and Assistant City Recorder by stating
that Ms. Kent knows the city like Com-
plainant knows the "transportation de-
partment" WMs. Fields believes that
range 11 (which is one range below
the range at which Ms. Kent is paid
now, but the same range as Ms. Kent

was paid in January 1981) is the ap:
propriate salary range for Complain::
ant's position. :

Ms. Fields testified, and this forum:
finds, that the Transportation Commis-:
sion made no independent assess-
ment of Complainants work in
response to Mr. Hoehn's recommen-
dation for range 14, and that its evalua-
tion of her work was based upon what
Mr. Hoehn had told it and what it saw.
at its meetings. (This forum has disre-
garded Ms. Fields' testimony that the:
evaluation also was based upon what:
the Commission members observed.
when walking around City Hall, be-
cause Complainant's primary work lo-
cation was/is not in City Hall.)

Ms. Fields testified that she had a
problem with an employee jumping
more than one pay range at a time un-
less there had been a drastic change
in that employee's job. Ms. Fields test-
fied that if Complainants job had
changed drastically and Complainant
had continued performing it ade-
quately, Ms. Fields would have wanted
to make a commensurate raise in
Complainant's salary, as detemmined
by evaluating what people at compara-
ble salaries were doing. Ms. Fields
also testified that an unprejudiced per-
son supervising many different em-
ployees at many different salary |
ranges could make this type of evalua-
tion and advise the Commission as to
those comparisons.
Fields would not acknowiedige that Mr.,
Hoehn was the appropriate person to
give the Commission such advice and
called Mr. Hoehn "kind of prejudiced.”
Ms. Fields stated that she disagreed
with Mr. Hoehn's judgment as to the

However, Ms.

54)The Transportation Commis-
sion's overall reaction to Mr. Hoehn's
explanation of Complainant's work and
his range 14 recommendation was not
There was considerable
discussion. The Commission felt sur-
prised and concemed as to whether,
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omplainant's work activites and that
» believed he proposed range 14
because Complainant had asked him
r-range 14. Ms. Fields could not
ame any reason for thinking that Mr.
oehn was prejudiced, and would not
stify that Mr. Hoehn showed any fa-
riism toward Complainant. There is
o credible evidence that Ms. Fields or
" the Cormmission had any reason for
inking that Mr. Hoehn was prejudiced
~or for concluding that he had not accu-
ately described Complainant's work to
 the Commiission.
:. There is no indication on the record
at the perceptions of the Transporta-
on Cornmission as a body conceming
omplainant differed in any respect
-from those of Ms. Fields described
bove. Given this fact, and because
uring all times material herein Ms.
" Fields was Chair of the Commission,
its only City Council member, and the
Commission member who should
“have known most about Complainant's
- wark, this forum finds that her percep-
tions of the nature and worth of Com-
- plainants work played a key role in
" determining the Transportation Com-
" mission's judgments on that subject
. during times material herein.
2 - 53)In the United States before and
. during times material herein, secretar-
" ial jobs have been predominantly heid
by women, and the perfommance of
secretanal work has been viewed as a

and if so why, Complainant's responsi-
bilities were so great. As a whole, the
Commission felt that Mr. Hoehn's rec-
ommendation was far too high a pay
range and that Complainant's job had
not changed enough to warant that
great an increase in pay. The Com-
mission continued to view Complain-
ant's job as secretarial in nature.

55} During all fimes material herein,
Respondent had paid none of its sec-
retaries at (or above) range 14.

S6)ARer declining to accept Mr.
Hoehn's recommendation that the
Transit Coordinator's pay be raised to
range 14, the Transportation Commis-
sion asked Mr. Hoehn to come to its
next meeting with a compromise rec-
ommendation, which he did. On Janu-
ary 28, 1881, Mr.  Hoehn
recommended range 11 pay for the
Transit Coordinator. However, he did
not believe that range 11 was com-
mensurate pay for this position; he felt
it was appropnate for an administrative
secretarial posiion. When he compro-
mised at range 11 in 1981, his goal re-
mained (and it stll remains) to place
the Transit Coordinator's pay at range
14,

57)in response to Mr. Hoehn's
range 14 recommendation, neither Mr.
Stubbert nor the Transportation Com-
mission commented upon or ques-
tioned how range 14 pay for the
Transit Coordinator would fit into Re-
spondent's classification system. Mr.
Stubbert was the appropriate person to
have done so.

58)On January 30, 1981, the
Transportation Commission approved
a revised transit system budget, which
recommended to  Respondents
Budget Committee and City Council
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that Complainant's pay be moved from
range 8 (step 4) to range 11 (step 2).
59)0n April 1, 1981, the transit sys-
tem budget, which the Transportation
Commission had approved and sent to
the Budget Committee, was approved
by that Committee. Subsequently, Re-
spondents Cily Council considered
and approved the fansit system
budget which the Budget Committee
had approved and sent to it, including
the item changing the Transit Coordi-
nator's pay from range 8 fo range 11.

As part of the above-described
budget formulation process, neither the
Budget Committee nor the City Council
had been presented with or had con-
sidered a proposal {o raise the Transit
Coordinator's pay from range 8 to
range 14. In fact, there is no evidence
that either body discussed or otherwise
specifically considered the budget item
which raised the Transit Coordinator's
pay to range 11.

60)Since January 1981, Mr. Hoehn
has not made another recommenda-
tion that Complainant’s pay be raised
to range 14, because of the pendency
of Complainant's complaint with the
Agency.

61}n an election during the Spring
of 1981, the serial levy to help fund Re-
spondents transit system for fiscal
years 1981 to 1984 passed. Effective
July 1, 1981, Complainants pay was
changed from step 5 of range 8 to step
2 of range 11. Her classification re-
mained the same. As of the date of
hearing, Respondent still paid Com-
plainant at range 11 and had ad-

vanced her to step 3 thereof, as a merit
raise.

62)YRespondent has not disciplined

Mr. Hoehn for his evaluation of Com-

plainant's work, his comparison of it
supervisory- -

with that of other
administrative positions within the Pub-
lic Works Depariment, or his recom-
mendation that Complainants range
be raised to 14. Respondent has not
told Mr. Hoehn fo change Complain-

ants job duties and responsibilities -
since the rejection of Mr. Hoehn's rec-

ommeridation for range 14.

-63) Throughout Complainant's em-
ployment with Respondent, the testi-

mony of her record of accomplish-

ments indicates she has been an ex-
cellent employee. She has educated

herself thoroughly in transit, division

administration, and personnel man-
agement. Under her leadership, Re-
spondent's transit system has become
an important and effective, albeit con-
troversial, city service for the commu-
nity, with excellent equipment,
competent drivers, and an approprate
scheduling and noute system. Rider-
ship has increased each year. The

transit system has been supported -

throughout its existence entirely by its

own voler-approved serial levies, fare -

revenue, and state and federal grants.

64)During her employment with
Respondent, Complainant has re-
ceived every merit increase for which

she has been considered. f her posi- -
fion had been placed at range 14 per -

Mr. Hoehn's recommendation, he

would have recommended her for -
each merit increase for which she .
would have been eligible thereafter, to -
date. Mr. Stubbert has always ap- -
proved and implemented Mr. Hoehn's

recommendations for merit increases.

There is no indication on the record:

- responsibilities
“pays atrange 11.

- partment.
" Superintendent, who works under the
. Director of the department.

-imigation  system
“scheduling the daily work of his subor-
dinates, training new subordinates at

that Complainant would not have re-
ceived every merit increase for which
she would have been eligible, had she
been paid at range 14 since February
1979.

65)Respondent's Transit Coordina-
or and its Greenskeeper are the only
positions with continuing supervisory
which  Respondent

. The Greenskeeper is responsible
for maintaining Respondent's Stewart
rk Golf Course in a satisfactory play-
ing condition at afl times. This position

* i unique in that no other employee of
- Respondent performs the work the
= Greenskeeper
- Piekarski, a male person, has been
. "Respondent's Greenskeeper since ap-

performs.  Valerion

proximately April 1979,

~ The Greenskeeper is part of Re-
spondents Parks and Recreation De-
He reports to the Parks

The Greenskeeper's duties include
doing general maintenance of the

-’ course, inspecting the course daily, in-

stalling and maintaining the course's
in the summer,

their work, recognizing and treating

-~ disease and other turf problems, and

= time is spent doing joumey-level work,
- the physical labor to maintain the
“course (including operating a tractor

~ The Greenskeeper supervises one
fui-ime and one part-time employee,
except in summer when he generally

In the Matter of CITY OF ROSEBURG 129

supervises three to four employees,
His subordinates help him maintain
and care for the course. The Green-
skeeper's supervisory responsibiliies
are limited to the day-to-day, immedi-
ate supervision of his workers, and hig
supervisory activities consist mostly of
the scheduling and training mentioned
above, which take a small percentage
of his work time. The Greenskeeper
does not hire or discipline his subordi-
nates. He has litle involvement in the
Parks Superintendent's formulation of
hiring and firing recommendations con-
ceming the Greenskeeper's subordin-
ates.

Rather than administering the op-
eration of his work unit, the Green-
skeeper assists the Parks Super-
intendent, who has that responsibility.
For example, the Greenskeepers
planning activities are limited to sug-
gesting new equipment and chemicals
to the Parks Superintendent His
budget-planning activities are fimited to
making suggestions to the Parks Su-
perintendent, who prepares a budget
for the goif course and assists the
Parks and Recreation Department Di-
rector in preparing the departmental
budget.

The Greenskeeper has no public
retations or promotional activities be-
yond a small amount of contact with
goffers.

The Greenskeeper should have a
working knowledge of all types of
grasses and their life cycles, of turf
management, and of herbicides and
pesticides. He should also have the
ability to operate and maintain the
equipment used to maintain the
course. In addition, he should have
the other knowledge, skils, and
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abilities necessary to perform the du- ¢) doing on-site interviews of at f) applying traditional percentage for all positions with which the Specific
ties described above. least one worker in each tentative clas. ds to determine ideal relative sal- and Amended Specific Charges com-
66) On April 27, 1982, Respondent  Sification, plus any workers a _ placement of.eac_h syooessively pare the Transit Coordinator, except
contracted with the Local Government  Which the studiers had a question; - re difficult classification in an occu-  Sewer Superintendent, be lowered one
Personnel Institute (LGPI), a joint ven- d) writing a classification descrip pational series; range and that the pay of the Water
ture of the Association of Oregon tion for each classification, to which the g) obtaining extemal salary data Foreman and Greenskeeper be low-
Counties and the League of Oregon j i by ‘ascertaining what comparable em-  €red two ranges.
Cities, to have LGPl conduct a classifi- ; yers pay to certain benchmark As of the date of hearing, Respon-
cation and salary study for Respon- e) establishing horizontal and ver: standard) classifications; dent hoped to implement the study's
dent A comprehensive study of fical intemal relationships  between " 'h) formulating recommendations  Salary plan on July 1, 1983, but this de-
Respondents classifications and sal- giaggifications by establishing the rela: to what ranges of salary should be Pended upon negotiations with appro-
ary ranges had not been performed for  ive worth of the classifications within id each classification based upon Priate collective bargaining units and
twenty five years. The study took each occupational series, evaluating the above-described intemal relation- agreement of Respondents manage-
three months and was completed in  the level of difficulty of the work per: hip and extemal salary data. ment team.
October 1982. It was performed by  formed by the lowest classification " The study recommended that Re- 67)In resolving the issues in this
Richard Salik, an LGPI subcontractor,  within each occupational series, and pondent continue to place its Transit Matter, this forum has given little
and Kathieen Starostka, Respondents  comparing it with the lowest classifica oordinator position in its own classifi-  Weight to the conclusion of the
student intem from the University of  tion within other occupational series, ion and pay it at range 11; that Re- Salik/Starostka study that range 11 is
Oregon's graduate program in public These evaluations used ten factors pondent move downward in range the  the appropriate pay range for Respon-

administration. Mr. Salik's background . . cess classifications: pay of 44 male and 3 female employ- dents Transit Coordinator, for the fol-
qualifies him as an expert in "human

e in lowing reasons:
i ices.” 1. knowledge and skill necessa ees; that Respondent move upward in
rSet:ouSe': Tgsm v:::'itets:dm?jén:fvsé to perform d?,ﬁes; Y ange the pay of 9 male and 28 fe- a) The study recommends a future
r:zmnet coursewort? 2. variety and difficulty of tasks fale empioyees; and that Respondent pay pattem for Respondents entire
pe The dlassificatio ) wdv ook R performed: eep at the current range the pay of 68  employment system. It does not rec-
e classification study e-

males and 4 female employees.” The ommend pay for any one position in a
spondent's 173 jobs and grouped them 3. mental and physical demands concluded, in effect, that Re- vacuum. Accordingly, the appropriate-
info 68 classifications, which were required to perform those tasks; | spondent is relatively underpaying 80 ness of the recommended salary for
ranked into hierarchies within occupa- 4. nature and degree of supervi- percent of its female employees and any one position is predicated upon
tional areas. The salary study recom- sion exercised and received: ' ‘overpaying 36.36 percent of its male the adoption of the recommended
mended a salary range for each 5. authority and responsibilities ‘employees, and that in its Public salaries for all other positions. This

clfassiﬁcaﬁon. The process consisted delegated to the classification: - Works Department, Respondent is  study is not helpful, therefore, in deter-
of

o 6. independent judgment and !ahvely underpaying 70 percent of its miping the appropriatenesslof (_Zom—
a) analyzing job content as de- decision-making involved in inter- female employees and overpaylng plainant's salary range during times
sciibed in the position description preting policies, procedures, and 1.15 percent of its male employees.” material herein, ie., now and in the

q:Jestionnaire com[;ﬂetedb by each em- similar guidelines : e study recommended that the pay past, when none of the recommended
pioyee and checked by each em-

: ; 7. working conditions: : ‘ - T
ployee's supervisor; 9 These numbers do not include the very few pari-time employees for

b) establishing tentative groupings 8. intem.al . and extemal; whom the record contains no gender or range information, or the two employ-
into classifications, each of which con- communication; - ees who are not paid in a range.
tained jobs similar in terms of kind of 9. opportunity for emor and con-
work, level of difficulty and sameness sequence of erors; . If Complainant were not counted, this finding would be modified to state

. . oo - that the study concluded, in effect, that Respondent is relatively underpaying
of recruitment and selection critefia; 10. hazards of employment. 82.35 percent of its ferale employees, including 77.78 percent of those in the
Pubiic Works Depariment.
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changes to the pay of other positions
have been or were made.

b) The study is based upon the
stated premise that the "only obligation
of the employer is to establish salary
ranges which are competitive with the
labor market in onder to recnuit and re-
tain people." This is not the only obli-
gation of Respondent according to
ORS 659.030, the statute which
quides this forum in its determination of
the instant claim.

c} Mr. SaliliMs. Starostka testified
that Complainant and Mr. Hoehn are
the best sources of information con-
ceming Complainant's job. Both Com-
plainant and Mr. Hoehn participated in
steps A, C, and D of the study process
described in Finding of Fact 66 above,
However, neither was consulted in the
rest of the process which evaluated the
relative internal and external worth of
the Transit Coordinator's work. Only
Mr. Salik and Ms. Starostka were in-
volved, for example, in applying the ten
factors specified in step E of Finding of
f-act 66 to the Transit Coordinator's oc-
cupational series and in deciding what
weight would be given each factor.
Furthermore, although they supplied
detailed evidence as to the general
methodology used in this study, neither
Mr. Salik nor Ms, Starostka presented
sufficient evidence as to how they went
from the Transit Coordinator's classifi-
cation specification {the last step in the
study process in which Complainant or
Mr. Hoehn participated) o her recom-
mended salary range. Whatever nofes
Mr. Salik and Ms. Starostka have on
that process were not available at
hearing. They asked this forum to trust
their professional judgment on its face.
However, in attempting to recreate or

explain her analysis of the relative
worth of the Transit Coordinator's work
at hearing (and in the classification
specifications, which she formulated),
Ms. Starostka's use of terms of which
she should know the significance
(such as job tiles and names of work
units) was inexact at best. In testifying,
she could not follow an analysis format
hased upon the methodology she had
purpartedly used in the study. Her an-
swers in comparing positions seemed
to be off-the-cuff, visceral impressions,
even though she had very recently
completed the study. She exhibited
more subjectivity in these comparisons
than any other witness. Ms. Starostka
summarized job responsibifiies rather
than comparing them. She was very
defensive. For all these reasons, th
forum has itle confidence in, and can-
not trust, the professional judgments of
Ms. Starostka upon which substantial
parts of the study refied.

d) Because Complainant said that
she spent 70 percent of her work time
supervising, Mr. Salik/Ms. Starostka
denominated her a supervisor. Be-
cause she was seen as a supervisor,
her appropriate pay was determined at
least in part by an analysis which
bases supervisor pay upon traditional
percentage spreads between supervi-
sor and subordinate pay. This concept
is rooted in the idea that 2 supervisors
job is based upon the worth of hisher
subordinate’s job.  The accepted

spreads are that a lead worker should
be paid 105 to 110 percent of a
joumey-level worker's salary, and asu- = |
pervisor should be paid 110 to 135 |

percent of that joumey-level worker's
salary. According to this formula, the
Transit Coordinator should be paid

between 110 to 135 percent of the sal-

. ary range at which Respondents bus

drivers are paid.

The purpose of the 25 percent
variaion in the accepiable joumey-
supervisory level spread is to take into
account differences in kinds and levels
of supervisory responsibilities in rela-
tion fo lead workers. There is no inter-
mediate, or lead, position between
Respondents Transit Coordinator and
her bus drivers, or between the Transit
Coordinator and the Public Works Di-
rector. The Transit Coordinator does
all the supervisory work for an entire

" division. For those reasons alone, if

the percentage spread analysis is ap-
plicable to Complainant's position at afi,

" the highest possible spread is the most

appropriate.

Mr. Salik's and Ms. Starostka's ap-
plication of the percentage spread con-
cept to the Transit Coordinator's salary
is based upon their presumption that
the Transit Coordinator is primarily a
supervisor. In fact, although she does
spend 70 percent of her time supervis-
ing, the non-supervisory activities at
which she spends 30 percent of her
time consist of very significant, high
level administrative and technical work,
which is extremely different by any
measure from the work her bus drivers
perform, and more difficult than her su-
pervisory work. For this reason, the
Transit Coordinator's work cannot be
called mostly or primarily supervisory
in nature.

Although he testified that Complain-
ant's position was unusual in this re-
spect, Mr. Salik said that the study took
her high-level non-supetvisory work
into account by recommending a 25
percent, rather than lower, spread

between her range and that of the bus
drivers. However, Mr. SalilkMs. Sta-
rostka had already attributed variations
within the acceptable spread to differ-
ences in supervisory responsibiliies.
Furthermore, Mr. Salik/Ms. Starostka.
did not evidence at hearing that they
understood the nature or extent of the
Transit Coordinator's non-supervisory
activities. For instance, Mr. Salik called
the Transit Coordinator's public rela-
tions acliviies comparable to those of
an Office Assistant 4, who does not
handle complaints, independently de-
velop advertising campaigns, do public
speaking, or devise or handle promo-
tions. Ms. Starostka could not say
what level of difficulty she attached to
the Transit Coordinator's non-
supervisory work. She seemed to dis-
miss the Transit Coordinator as a bus
driver supervisor. Ms. Starostka ad-
mitted that the Transit Coordinator
does "some" reports, but testified that
the majority of them consist just of the
routine complling of information rou-
tinely flowing into the Transit Coordina-
tor's office, which probably could be
done by a secretary. Ms. Starostka
also minimized the Transit Coordina-
tor's policy-recommending role before
the Transportation Commission.

Finally, the study recommended in
fact that step 1 of the Transit Coordina-

" for's salary range be only 21.6 percent

higher than step 1 of the bus drivers'
recommended range. {Step 1 of range
14, by contrast, is 32.3 percent higher
than step 1 of the bus drivers' recom-
mended range, well within the 10 to 35
percent spread which Mr. Salik/Ms.
Starostka testified was acceptable.)

e} The salary the study recom-
mended for the Transit Coondinator

]
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position apparently was based not only
upon the percentage spread guideline
but also on extenal salary data. How-
ever, it does not appear that this exter-
nal data was sufficiently validated.
Respondent's transit system is unique,
$0 appropriate comparators to Com-
plainants position in other transit units
are rare at best. The employers which
Ms. Starostka consulted listened to her
read her classification specification for
the Transit Coordinator, which is very
general, and told her which of their po-
sitions they felt most closely matched
the Transit Coordinator position. For
example, Ms. Starostka did not check
those judgments as to comparability by
having any employers read to her the
description of the job the employer had
named as the closest job to the Transit
Coordinator. Ms. Starostka did not
gather sufficient information to make
her own professional assessment of
the applicability of the external salary
data she collected.

For the reasons explained in sec-
tions d and e above, this forum has
concluded that neither the percentage
spread concept nor the extemal salary
data were appropriately applied to the
Transit Coordinator classification in the
Salil/Starostka study.

68)Both Respondent's Mayor, Mr.
Dunn, and Mr. Stubbert referred in
their testimony to Respondent's City
Councit having rejected a request for a
new position and higher pay for Com-
plainant. Neither witness offered con-
sistent explicit testimony as to the
context in which, or process by which,
this request may have been brought
before, considered by, or rejected by
the Council. One testified that it was
as part of the 1981 budget process,

Later testimony was that the request
was made when staff was frying to
make the Council aware of a new sy
pervisory position in the Public Works
Department. Still later testimony indi:
cated that the range 14 request came:
up within the context of a possible dis:
crimination complaint which Complain:
ant had not filed yet and that the:

rejection occurred after Mr. Hoehn, Mr.

Stubbert, and the Transportation Com-:
mission had taken their actions con-:
ceming the range 14 request. Finally,

there was testimony that the Council

rejected the range 14 proposal in Feb-

fuary 1981,
From this incongruous testimony,

and from the evidence conceming Re- -
spondent's process of budget formula-
tion, this forum concludes that the City

Council did respond to the idea of
range 14 pay for its Transit Coordina-
tor, by informal negative comment,
upon being apprised that Mr. Hoehn
had made a range 14 proposal to Mr.
Stubbert and the Transportation Com-
mission, and that the Commission had
rejected it and/or upon being apprised
of Complainants fiing her complaint on
February 13, 1981. In neither case
was the Council making a formal or
determinative rejection as part of the
budget process within which Mr.
Hoehn's range 14 proposal was made,
because that proposat never reached
the Councif for its disposition in that
process. it never went beyond the
Transportation Commission. There is
no evidence that much later, when the
Council approved the transit system
budget proposed by the Transportation
Commission and the Budget Commit-
tee, the Council discussed or in any
way considered the appropriateness of

e raise to range 11 pay contained in
at budget as opposed to range 14
ay, or the Transportation Commis-
jon's reasons for rejecting Mr.
oehn's range 14 proposal. Accord-
gly, and absent any evidence to the
sntrary, this forum concludes that it
as the Transportation Commission's
jection of the recommendation that
omplainant's pay be raised to range
4, and not any response to that rec-
mmendation by the Cily Counci,

‘which killed that recommendation in
the 1981 budget process. Further-
‘more, since there is no evidence that
‘range 14 pay for Complainant was offi-

cially proposed to or considered and
rejected by any of Respondent's bod-
ies before the Transportation Commis-
jon rejected it or thereafter, and since
Mr. Hoehn, its only proponent besides
‘Complainant, did not resurrect it there-
afler, this forum concludes that it was
not. Once Mr. Hoehn formulated his
range 14 recommendation, it was the

- only step anyone took (other than filing
~ the instant complaint) to cause Com-

plainants pay to be raised beyond

_ range 11 during times material.

69)Mayor Dunn testified that in dis-
cussing range 14 pay after being ap-

- prised of the Transportation Commis-

sion's rejection of it or of Complainant's
instant compiaint, Respondent's City
Council did not question whether Com-

. plainant was in fact functioning as an

administrator-supervisor and division
head, and did not consider whether the
work she was doing merited range 14
pay. He lestified instead that the
Council responded negatively to range
14 pay for Complainant because the
Council believed that Respondent
should not have a position which
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performed, or was paid for performing,
the work Complainant was doing.
However, that afleged "reason” for the
Councils negative response was not
officially articulated at that time or when
the Council later ratified the transit sys-
tem budget containing the range 11
itemn, as far as the record shows. Fur-
thermore, that alleged "reason” for the
Council's negative response has never
been translated by the Council or any
other body or official of Respondent
info the obvious action which would
have been necessary to implement
that response, if it had been an opera-
tive official Council decision: down-
grading Complainant's work activities
and responsibilies to the range 11
level.

Accordingly, because the City
Council's negative response to range
14 pay for Complainant was merely an
informal reaction, which was not offi-
cially articulated or translated into any
action, and because the Counci sub-
sequently approved the transit budget
containing a range 11 pay item with no
specific consideration of that item or of
range 14 pay for its Transit Coordina-
tor, this forum finds that the above-
cited reason offered for this response
was not a legiimate or actual reason
for Respondent's rejection of range 14
pay for Complainant on its failure to
pay her at range 14 between February
1979 and the present.

70)The testmony of Mr. Hoehn
and Mr. Stubbert conflicted conceming
cerain relevant facts. Mr. Stubbert's
testimony was indefinite overall, con-
fused in part, and at times it contra-
dicted itseff. Mr. Hoehn's testimony
was much clearer and more consis-
tent. Furthermore, in testifying against
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73)if Respondent had paid Com.
plainant at the step increments of
range 14 between February 1, 1979,
and June 30, 1979, Respondent wouki
have expended $1258.21 more than it
did on wages and retirement account
contributions for Complainant. In its
transit system budget for July 1, 1978
to June 30, 1979, Respondent set
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his employers position herein, Mr.
Hoehn was testifying against at least
some of his own interests. For afl
these reasons, this forum has found
Mr. Hoehn to be more credible than
Mr. Stubbert and has given more
weight to Mr. Hoehn's testimony than
to Mr. Stubbert's testimony, where they
differ.

. The passage of the transit system’s
senal levy for July 1, 1981, through
June 30, 1984, gave Respondent the
authority to assess sufficient taxes to
“ be able to pay Complainant at the step
- increments of range 14 with a one-step
- merit raise each June 1 thereafier.

ULTIMATE FINDINGS OF FACT

Transportation Commission, have had
Compiainant administer and supervise
Respondent's transit system. By their
failure to object to this use of Com-
plainant by the Public Works Directors
or to reject the recommendations of
the Commission which were based
upon this use of Complainant, Respon-

female dent's City Manager {to whom its Pub-

71)The parties stipulated that an
axhibit in the record shows what back
pay damages Complainant suffered,
according to the Amended Specific
Charges, between February 1, 1979,
and November 30, 1982. The exhibit
indicates, and this forum finds, that if
Respondent had paid Complainant at
the step increments of range 14 be-
tween February 1, 1979, and Novem-
ber 30, 1982, Complainant would have
eamed $64,734.90 in wages, from
which $1228.62 would have been with-
held and deposited into Complainant's
retirement account.  Furthermore, Re-
spondent would have contributed an
additional $3169.17 to Complainant's
refirement account.  The exhibit also
indicates, and this forum finds, that be-
tween February 1, 1979, and Novem-
ber 30, 1982, Complainant actually
eamed $52,829.00 in wages, from
which $943.90 was withheld and de-
posited into Complainant's retirement
account.  Furthermore, Respondent
contributed an additional $7471.37 into
Complainant's retirement account.

72)if Respondent had paid Com-
plainant according to the steps of
range 14 between February 1, 1979,
and November 30, 1982, Respondent
would have paid her thereafter at what-
ever step of range 14 she would have
attained with a one-step merit raise
each June 1.

aside $105772.00 in a reserve ac:

count. Respondent finished that fisca)

year with an oulgoing transit system

fund balance of $70,000.00 cash plus

$10,500.00 in property taxes.

If Respondent had paid Complain-

ant at the step increments of range 14
between July 1, 1979, and June 30;
1980, Respondent would have ex-
pended $3127.14 more than it did on
wages and relirement account confric
butions for Complainant. In its tran:
system budget for the fiscal year, Re-
spondent set aside $33,329.00 in a re-
serve account and levied $76,000.00
less in property taxes than it could
have (according to the proposed transit
system budget for that year). Respon-
dent finished that fiscal year with an
outgoing transit system fund balance
of $77,000.00 cash plus $2,000.00 in
property taxes.

If Respondent had paid Complain-
ant at the step increments of range 14
between July 1, 1980, and June 30,
1981, Respondent would have ex-
pended $3700.42 more than it did on
wages and refirement account contri-
butions for Complainant. In its transit
system budget for that fiscal year, Re-
spondent set aside $11,600.00 in a re-
serve acoount. Respondent finished
that fiscal year with an outgoing transit
system fund balance of $55,500.00
cash plus $5,000.00 in property taxes.

1) Complainant is a

¢ person.

2) Respondent, a municipal corpo-
ration, has employed Complainant in

“ its transit unit since October 1976.

Since at least February 1, 1979, Com-
plainant has worked as the
administrator-supervisor of Respon-
dents transit system, running what
was actually a division within Respon-
dents Public Works Department be-
tween February 1, 1979, and February
1980, and what formally and actually
has been such a division since. Re-
spondent has never employed Com-
plainant as a secretary.

3) Complainants work for Re-
spondent has been excellent through-
out her employment by Respondent

4) Since February 1, 1979, Com-
plainant has reported directly to the Di-
rector of the Public Works Depariment,
an employee of Respondent, and to
the Transportation Commission, Re-
spondent's agent and the body which
has overseen Respondent's transit op-
erations and made recommendations
to Respondent’s City Councll concem-
ing transit policy, progams and
budget. Through their supervision and
oversight of Complainant since Febru-
ary 1, 1979, which were within the
scope of their official responsibfiity and
authority, both Public Works Directors
since February 1, 1979, and the

lic Works Director reporls) and
Respondent's City Council {to which its
City Manager reports) have allowed
Complainant t work as an
administrator-supervisor and a division
head. Respondent thereby has em-
ployed Complainant to work in those
capacities since February 1, 1979,

5) From February 1, 1979, to July
1, 1981, Respondent paid Complain-
ant at range 8 of s pay scale. Since
July 1, 1981, Respondent has paid
Complainant at range 11. Throughout
these periods, Complainant has con-
tinuously sought higher pay.

8) Since February 1, 1979, all of
the administrators-supervisors and
first-ine supervisors which Respon-
dent has employed in its Public Works
Department have been male persons,
except Complainant. Throughout this
time, Respondent has paid each of
these male employees at range 14 or
above.

7) From February 1, 1979, to the
present, at feast three of the male Pub-
lic Works Department administrators-
supervisors {the Shop Superintendent,
Maintenance Foreman, and Water
Foreman) have been performing work
which was substantially similar to the
work Complainant has been perform-
ing. By "substantially similar,” this fo-
rum means that the positions chiefly
involved equivalent combinations of
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substantially similar supervisory and
administrative responsibifities and the
substantially similar skills and efforts
required to meet those responsibifities,
and similar working conditions. Spe-
cifically, they involved skils which
could be gained on-thejob, while
working up through the ranks over
time. They required technical skills
which were substantial. They involved
equivalent combinations of substan-
tially similar supervisory, long-range
planning, budget-preparing and other
administrative skills, efforts, and re-
sponsibilites. The working conditions
for each position involved difficulty.

8) Since February 1, 1979, Re-
spondent has paid the Shop Superin-
tendent at range 16 and the
Maintenance and Water Foremen at
range 15. The differences between
these positions and Complainant's po-
siion do not explain or justify the fact
that Respondent paid the Shop Super-
intendent and Maintenance and Water
Foremen at seven to eight ranges
above Complainant's range until July
1, 1981, and has paid them at four to
five ranges above Complainant's
range since then.

9) In December 1980 or January
1981, the Public Works Director asked
the City Manager, who functions as
Respondent's personnel director, to
raise Complainant's pay to range 14.
Instead of ruling on this request, the
City Manager asked the Public Works
Director to make it part of the Public
Works Director's transit budget pro-
posal and refer it directly to the Trans-
portation Commission. During all imes
material herein, the Transportation
Commission has been charged with
evaluating the yearly and three-year

budgets proposed by the Public Works
Director, and with preparing the pro:
posed budgets to be considered
Respondent's Budget Committee and
finally, its City Council,

10)The Public Works Director
recommendation for range 14 wa
based upon his year-long direct obsel
vation and evaluation of Complainant'
work, and comparison of her work with
that of other posiions in his depart
ment. The Public Works Director was
and is the best person to do this obse

vation and evaluation and make this
comparison. (Although personnel ana::

lysts Salik and Starostka conceivab

could have been more competent to
perform these acts, they did not prove

to be, as explained in Finding of Fact
67 above.)

her work as compared with the work o
other Public Works Department posi-

tions, Complainant should be paid at

least at range 14, _
11)The Public Works Director pre-

sented his range 14 recommendation

to the Transportation Commission i
January 1981. At the same time, h
explained it by describing Complain

ant's work in detail and comparing her .

work to that of supervisor-administratol
positions eaming at least range 14
pay. The Commission rejected the
Public Works Director's recommenda
tion and asked him to develop a com-
promise proposal. in compliance, the
Public Works Director proposed a
range 11 salary for Complainant (even

though he believed that anything below

range 14 was not commensurate with
Complainant's duties and

Accordingly, this forum:
has given great weight to the conclu-:
sion of the Public Works Director that,
because of the nature and extent of

responsibilies). The Transportation
Commission agreed to this proposal
and incorporated it into the transit sys-
tem budget, which the Commission
passed onto Respondents Budget

mmittee.  Because the Budget
Committee and City Councl ultimately
approved that budget, and the public
passed a serial levy to help fund it,
Complainant received a raise to range
11 effective July 1, 1981,

12)The Transportation Commis-~
sms rejection of the Public Works Di-
reclors range 14 recommendation
effectively killed this proposal. Because
of the pendency of Complainant's in-
nt complaint, the Public Works Di-
rector has not made another range 14
mmendation since January 1981,
and no other body of Respondent has
been presented with, considered, or
disposed of such a recommendation at
any time material herein,
13)The Transportation Commis-
n did not recommend a range 14
salary for Complainant because overall
it believed that her work was secretar-
ial in nature and therefore did not menit
range 14 pay. From February 1, 1979,
rough the date of hearing, the Trans-
portation Commission failed or refused
fo know or acknowledge the fact that
mplainant was a supervisor-
administrator and a division head.
Even though it had been exposed di-
rectly and fully to the nature and extent
of Complainant's work since at least
February 1, 1979, even though Com-
plainant played the role of a division
head before it, and despite the recom-
mendation of range 14 and detailed
explanation of Complainant's work by
the Public Works Director (the Com-
mission's best source of information on

In the Matter of CITY OF ROSEBURG 139

Complainant's work), the Commission
persisted in underrating Complainant's
work and in emoneously equating it
with that of an administrative secretary.
The Commission knew or should have
known that Complainant was a division
head and a supervisor-administrator
and that her work was not, therefore,
secretarial. Under these circum-
stances, this forum must and does at-
tribute the Commission's perception of
Complainants work to Complainants
gender. the Commission assumed
Complainant was functioning in the tra-
ditionally female role of secretary be-
cause Complainant is a female.

14)Cther than Complainant, only
Respondent's Greenskeeper has con-
tinuing supervisory responsibiities and
is paid by Respondent at range 11.
However, Respondents  Green-
skeeper has substantially less supervi-
sory responsibility and substantially
iess administrative responskbility than
Complainant. While Compiainant does
no journey-leve! work (except in emer-
gencies), the Greenskeeper spends at
least one-half of his work time doing
joumney-level physical labor. For these
reasons, this forum has concluded that
the work of Respondents Green-
skeeper is not substantially similar to
Complainant's work. Specifically, Com-
plainants position is a substantially
higher level position than the Green-
skeeper position. The few similarities
between these positions do not justify
their being paid at the same range.
Respondent's Greenskeeper has been
a male person during all bmes
material.

15)Between May and Oclober

1982, Respondent had two personnel
analysts devise a new classification
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system and pay plan for Respondent,
For the reasons articulated in Finding
of Fact 67 above, this forum has given
lithe weight, for the purposes of resolv-
ing the issues herein, fo that study's
conclusion that range 11 is the appro-
priate salary range for Complainant's
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3) Before the commencement of following respects; delete “"substantially
the contested case hearing, this forum equal skill, effort, and responsibility"
complied with ORS 183.413 by inform-  and insert in its place "work of compa-
ing Respondent and Complainant of rable character, the performance of
the matters described in ORS which requires comparable skills”.
183.413(2)(a) through (i). Respondent objected that this mo-
4) The actions, and motivations for tion was untimely, because Respon-
position. However, for reasons articu- 1982, with a one-step merit raise each those actions, of Respondents em- dent had finished presenting its case
lated in the Opinion below, this forum  jne 1 thereafter. ployees Don Bentz, Cal Holmes, when the motion was made. Respon-
has: ke Richard Adams, Adney Bowker, Mi- dent also objected that this motion was

a) considered the conclusion in- “,198 );:n%ﬁyﬁg?zgf&: Lzl;gna-g:g: chael Hoehn, George Stubbert, and an attempt to incorporate the stan-
herent in that study's salary recom- spove Respondent would have paid-:-: Respondent's agents the members of dards of ORS 652.220, from which the
mendations that Respondent relatively Compiainant at the step increments of its City Qouncil ‘and Transporta}ion proposed new language is taken, into
underpays most of its female employ- range 14 between February 1, 1979 Commission and its mayor, described this proceeding brought under ORS
ees in general and in its Public Works  ang' November 30, 1982. If Respon. herein, are properly imputed to 659.030.

Department, and that Respondent dent had compensated Complainant Respondent. OAR 839-04-030(3)(b}A) provides
relatively overpays many of its male thusly, Complainant would have - 5) Respondent engaged in an un- in pertinent part that when issues not
employees in general and most of s eamed $11.905.00 more than she did lawful employment practice in violation raised in the Specific Charges are
male employees in the Public Works i wages, from which $284.72 more - of ORS 659.030 as charged, in that raised at the hearing by the express or
Department; would have been withheld and depos- - Respondent discriminated against implied consent of the parties, they

b) found that the latter conclusion ited intc Complainant's retirement ac- . - Compiainant in compensation, by pay- shall be treated in all respects by this
shows an at least notable current pat- count.  Furthermore, Respondent - ing Complainant at a range of pay not forum as if they had been raised in the
ten of relative underpayment by Re- would have confributed $1697.80 - . atall commensurate with her work, be-  pleadings. This subsection also pro-
spondent of female employees both in  more than it did to Compiainant's re- - cause of her sex. vides that upon motion, a party may
the Public Works Department and in  tirement account. Since November 30, 6) The Commissioner of the Bu- amend its pleadings to conform to the
general, and relative overpayment of 1979, Respondent would have contin. reau of Labor and Industries has the evidence and to reflect the issues
male employees in the Public Works  ued paying Complainant at the step in- - authority o award money damages to  Which were presented. Paragraph (B)
Department, ie., an at least notable crements of range 14 raising her one - ~ Complainant and to order her range of ©f this provision states in pertinent part

1, 1979, at a range of pay which ha
not been at all commensurate with h
work, because of her sex,

17)Respondent had and has the
financial ability to pay Complainant at
the step increments of range 14 be.
tween February 1, 1979, and May 31

link between being a female employee

of Respondent and not being paid
commensurably by Respondent; and,

¢) noted that even the study rec-
ommended in effect that Respondent
narow the gap between the salary
range of its Transit Coordinator and the
salary range of its Shops Superinten-
dent, Maintenance Foreman, and Wa-
ter Foreman, and that Respondent pay
its Transit Coordinator at a higher
range than its Greenskeeper.

16)By engaging in the employment
practices described in the above Ulti-
mate Findings of Fact, Respondent
has paid Complainant, since February

step each June 1 thereafler.
19)During all times material herein,

Respondents mert system deter-
mined the step, but not the range, at

which Respondent paid its empioyees.
CONCLUSIONS OF LAW

1) Atall times material herein, Re-
spondent was an employer subject to -

the provisions of ORS 659.010 to
659.110.

2) The Commissioner of the Bu- .
reau of Labor and Industries of the °
State of Oregon has jurisdiction over

the persons and subject matter herein.

pay raised under the facts and circum-
stances of this record, and the sums of
money awarded as damages and the
increase in pay range ordered in the
Order below are an appropriate exer-
cise of that authority.

RULINGS ON MOTIONS

1. Respondent’s Motion to Dismiss
For the reasons stated in Section 2
of the Opinion below, this motion is
denied.

2. The Agency's Motion to Amend
the Specific Charges

At the hearing, the Agency moved
to amend the Specific Charges in the

that even if evidence is objected to at
hearing on the ground that & is not
within the issues raised by the Specific
Charges, the presiding officer may al-
low the pleadings to be amended.
Paragraph (8) goes on to provide that
the presiding officer shall allow such
amendment freely when the presenta-
tion of the merits of the action will be
served thereby and the objecting party
fails to satisfy the presiding officer that
the admission of such evidence would
prejudice it in maintaining its defense
upon the merits. This subsection also
allows the presiding officer to grant a
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continuance fo enable the objecting
party to meet such evidence.

The clear thrust of OAR
839-04-030(3)(b) is to allow evidence
and issues not raised in the Specific
Charges fo be presented at hearing
and freated as if they had been raised
in the pleadings, if 1) the respondent
makes no objection that they are not
within the scope of the Specific
Charges, or 2) the respondent would
not be prejudiced thereby and the mer-
its of the action would be served. This
provision favors continuation of the
hearing (to allow the objecting party to
meet such evidence) over exclusion of
such evidence. In this matter, Respon-
dent did not object to evidence of job
comparability on the grounds that it
went beyond the issues raised by the
Specific Charges, nor did Respondent
request a continuation to meet such
evidence. In fact, not only was this evi-
dence presented without such an ob-
jection, but the oral advocacy of both
counsel and the written brief Respon-
dent filed at hearing make it obviocus
that despite the language of the Spe-
cific Charges which the Agency wants
to amend, both parties were prepared
to, assumed they would, and did treat
this case as one involving allegations
of comparable worth or work, rather
than equal or substantially equal work.
This was probably because, at two
iines below the fines of the Specific
Charges which the Agency proposes
to amend, the Charges allege that the
wark of six of the compared jobs was
“specifically comparable.” In these cir-
cumstances, it would be ludicrous to
fnd that the proposed amendment
would prejudice Respondent or that it

would not serve the presentation of the
merits of the action.

For all these reasons, and becau
the proposed amendment better col
forms to the evidence and better re.
flects the issues presented than do th
original Specific Charges, the pro.
posed amendment should be allowed.

Because this forum found it unnec-
essary herein to specifically consid
incorporating the standards of OR
652.220 into ORS 659.030, this foru
need not consider the part of Respon-

dent's objection to the amendment of .
the Specific Charges which amgued

against such an incorporation.

The motion to amend the Specific:

Charges is granted.
However, to the extent that othe

issues not raised in the pleadings were .
raised by the evidence presented at:
hearing with no objection, this forum:
will also view those issues as impliedly”
consented to by the parties and will’
treat them in all respects as if they had -

been raised in the pleadings. This in-
cludes but is not limited to the issue

(and evidence} of the substantial simi--
larity of the work of Transit Coordinator
and Water Foreman, and the issue™
{and evidence) of sex discrimination in -

compensation in particulars beyond

and other than unequal pay for compa-

rable work.

3. Respondent's Motion to Continue .

Deliberation

Respondent's April 4, 1983, motion .
for an order continuing this forum's de-
liberation of this matter is denied. The"
issues in this matter can be resolved
by this forum before the Supreme
Court of the State of Oregon decides

City of Portiand v. Bureau of Labor and

' Coordinator requires and

ndustries, 61 Or App 182, 656 P2d
353 (1982), pet for rev. granted
1983).

OPINION

The Substantial Similarity of the
Work Performed

A. Supervising Technician
‘Classification Excluded

The description of the Supervising
echnician classification in the record
s phrased for the most part in techni-
language which has not been ex-
ined to this forum. Furthermore, this
classification includes three positions
oing related but different types of
work, and there is lithe evidence be-
ond the above-mentioned description
as to the duties and responsibilities of
each position. Although this forum is

prepared to give great weight to Mr.
-Hoehn's conclusion that overall the

work of this classification is compara-
ble to that of Transit Coondinator, this
forum cannot entirely base its finding
1erein as to the substantial similarity of
his position to that of Transit Coordina-
tor solely upon Mr. Hoehn's latter con-
clusion. Therefore, because of the

- lack of complete and inscrutable first-

and evidence conceming the nature
of the Supervising Technician classifi-
cation, this forum has declined to nuile
n whether it is or is not substantially
imilar to the Transit Coordinator.

B. Explanation of the Substan.
tial Similarities Found

Performance of the work of Transit
involves
kils, efforts, and responsibilities and

 working conditions which are compara-

ble {o those required or involved in the
performance of a number of jobs which

Respondent has filed with male
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employees and for which Respondent
has paid those employees at or above
range 14. The position of Transit Co-
ordinator is specifically substantially
similar to the positions of Shop Super-
intendent, Maintenance Foreman, and
Water Foreman. Each is a supervisory
-administrative position within Respon-
dents Public Works Department.
Each deals with the same generai sub-
ject matter. public works. Because
each position is unique (with only one
of Respondent's employees working in
it and no other employee of Respon-
dent performing the work of it), the
specific subject matter of each position
differs.

The positions of Transit Coordina-
tor and Shop Superintendent are very
similar because of the following shared
characteristics. They each head a
small division and are responsible for
seeing that division runs smoothly.
Bath report directly to the Public Works
Director. Both prepare their divisional
budgets for the Public Works Director.
(The budget of the Shop Superinten-
dents division is somewhat smaller
than that of the Transit Coordinator's
division.) Both make poiicy recom-
mendations. Both directly supervise a
similar number of joumey-level em-
ployees in their divisions, with no inter-
mediate positions between them and
all other division employees. For both,
this supervision involves observing and
evaluating their subordinates' work,
training subordinates, interviewing ap-
plicants with the Public Warks Director,
and making recommendations to that
Director as to who should be hired and
fired. Neither performs the work of
histher subordinates except in emer-
gencies, but both can if necessary.
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Both interact with a "public:" the Shap
Superntendent is accountable to Re-
spondent's other divisions and depart-
ments but not to the general public,
while the Transit Coordinator is ac-
countable to the public at large and
persons and groups involved in transit.
Both maintain records for budgetary
and other purposes. Both prepare re-
ports, but those of the Transit Coordi-
nator can be far more complex, given
her work with grants and long-range
planning. The Shop Superintendent
has no report responsibiiiies associ-
ated with obtaining or keeping grants.
Both respond to divisional emergen-
cies, and both are on call for emergen-
cies after hours. (The Shop
Superintendent is never called out; the
Transit Coordinator has sometimes
been called out) Both work in offices
in the same building and spend sub-
stantial ime in that building. Both work
the same hours each week. Although
the subject matter of the technical
knowledge each must have differs,
each must have thorough knowledge
of the subject matter with which his/her
division is concemed. That subject
matier is somewhat specifically refated,
in that the operation of both divisions
revolves around vehicular equipment.
These two positions have worked to-
gether in preparing specifications for
new fransit vehicles and in the mainte-
nance and repair of transit vehicles.
Both positions require skills, knowl-
edge, and abiliies which can be
leamed through on-the-job experience,
over time,

The most starting difference be-
tween the Shop Superintendent and
the Transit Coordinator is their pay: the
Shop Superintendent is paid at range

16 and the Transit Coordmator
range 11 '

The positions of Transit Coordin:
tor and Maintenance Foreman af
substantially similar because of the fg
lowing shared characteristics.

Both spend most of their work tirr

doing supervisory tasks. Both assign

work and schedule subordinates, both
personally check work progress a
direct work, both make hiring and fir
recommendations, and both instruct
subordinates. The Maintenance Fo
man directly supervises three peopl
who lead nine employees. The Trans
Coordinator directly supervises seve
employees doing the same job at the

their divisions, in the sense of planning
future division activities, but while the

Transit Coordinator is the only person
doing so in the transit division, th

Maintenance Foreman is assisting th :
Maintenance Superintendent. For in-)

stance, while the Transit Coordinator
prepares her division's budget, th
Maintenance Foreman assists th

Maintenance Superintendent in pre-
paring the Streets Maintenance Divi-

sion budget Both the Trans

Coordinator and the Maintenance:
Foreman write reports, but those of the

Transit Coordinator can be far more
complex. Both have public relation:

responsibilities, but the Transit Coordi-
nator is responsible for all of her divi-
while the:
Maintenance Foreman helps his divi-
sion head respond to public compiaints.

sion's public relations,

or questions. The Maintenance Fore-
man does not have promotional re-
sponsibiliies. Neither the Maintenance

Foreman nor the Transit Coordinator

performs joumey-level work except in
emergencies, but both can do so.
Both are invoived in budget administra-
jon, but while Comptainant has entire
responsibility for administering a
$376,000.00 budget, the Maintenance
Foreman maintains cost records and
otherwise helps his division head ad-
minister a $533,000.00 budget Each
works the same hours each week;
each is subject to call in emergencies.

her work time in buildings, while the
Maintenance Foreman spends most of
jis outside. Although the subject mat-
of the technical knowledge each
must have differs, both must have thor-
yugh knowledge of that subject matter.
Both can gain the knowledge, skills,
nd abilites requisite to the perform-
nce of their work on-the-job, as sup-
lemented with reading and seminars.

. The chief difference between the
work of the Transit Coordinator and the
Maintenance Foreman is that the for-
mer works on a divisional level, report-
ng in all matters directly to the Public
Works Director, while the latter is more
n assistant to the head of his larger

- division, to whom he reports. This dif-

rence does not justify the fact that the

- Maintenance Foreman is paid four

nges above the Transit Coordinator.
t might justify the opposite.)

The positions of Transit Coordina-
or and Water Foreman are substan-

. shared characteristics. Both supervise

ur to five full-ime employees directly.

- (The Transit Coordinator also directly

upervises three part-ime employees,
while three of the Water Foreman's
ubordinates lead six workers.) i su-
pervising, both the Transit Coordinator

The Transit Coordinator spends most:
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and the Water Foreman schedule em-
ployees, assign work, make hiring and
fiing recommendations, do personnel
evaluations, and frain subordinates.
Both work to analyze and comect prob-
lems in their systems. Both keep work
and cost records.

Both have purchasing authority un-
der a budget. While the Water Fore-
man has input to the Water
Superintendent conceming part of the
Water Division's budget, the Transit
Coordinator is solely responsible for
preparing her division's budget for
presentation to the Public Works Direc-
tor. Both the Transit Coordinator and
the Water Foreman can perform the
work of the joumey-level positions in
their units. Although the subject matter
of the technical knowledge each must
have differs, both must have thorough
knowledge of that subject matter. (The
Water Foreman may have slightly
more technical knowledge than Com-
plainant. However, the Transit Coordi-
nator's technical skils are more
people-oriented and administrative in
many respects and therefore more dif-
ficult to measure.) The Transit Coordi-
nator's long-range planning responsi-

- bifiies are more equivalent to those of

the Water Foreman's superior, the Wa-
ter Superintendent. Both the Water
Foreman and the Transit Coordinator
have come up through the ranks,
feaming their skills on-the-job. The
Water Foreman spends most of his
work time oufside, while the Transit
Coordinator spends most of hers in
buildings.

The chief difference between the
Transit Coordinator and the Water
Foreman is that the Transit Coordina-
tor works on a higher fevel she is




responsible for the entire division and
reports directly to the Public Works Di-
rector. The Water Foreman, on the
other hand, reports to the Water Su-
perintendent, and is responsible for just
one aspect of the Water Division's op-
eration: water distribution. There are
two administrative ranks between the
Water Foreman and Public Works Di-
rector. These differences certainly do
not justify the fact that the Water Fore-
man is paid five ranges above the
Transit Coordinator.

C. Overall Comparisons

The skills required to perform each
of the above four jobs are substantially
similar in that they can be gained over
time, through on-the-job experience,
by working up through the ranks; they
include substantial technical skilis; and
they include equivalent combinations
of substantially similar supervisory,
long-range planning, budget-preparing,
and other administrative skills.

Al of these positions spend most of
their work time doing supervisory work.
They all directly supervise similar num-
bers of subordinates, and they all
schedule and assign work and work-
ers, evaluate and train personnel, and
make hiring-fiing recommendations.
Only the Transit Coordinator and Shop
Superintendent report directly to the
heads of their depariments and have
no intermediaries between them and
their subondinates.

As heads of divisions, the Transit
Coordinator and the Shop Superinten-
dent have very significant and similar
administrative responsibiliies. For in-
stance, the Transit Coordinator and the
Shop Superintendent both prepare di-
vision budgets for review by the Public
Works Director (although the Transit
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Coondinator's budget is larger and
volves grant responsibilties) The
Maintenance and Water Foreman
each assist their immediate supervi-
sors, the division heads, in the prepa-
ration of a division budget, and thereby
have substantially less budget

planning responsibility than either the
Shop Superintendent or the Transit
Coordinator. The Transit Coondinator -
has substantial long-range planning re- -
sponsibifities, which are slightly greater

than those of the Shop Superintendent

and substantially greater than those of -

either foreman. .
In sum, the combination of respon-

sibilities and skills which the Transit -
Coordinator has is at least equivalent

to the combinations of substantially

similar nesponsibilities and skills which

the Shop Superintendent, Water Fore-
man, and Maintenance Foreman have.

(In the Transit Coordinator's above- .

described long-range planning respon-
sibilities, and in that she is the point
person in explaining, defending, pro-
moting, and maintaining an important
and controversial city service, the
Transit Coondinator's responsibilities

are probably greater than those of any " |

of the above positions. This forum
need not decide this point.)

The efforts of the Transit Coordina-
tor and the other three positions are
substantially similar in that the em-

ployee in each position makes the sig-- |

nificant, primarily mental exertions
common fo supervisory-administrative
positions.

The working conditions of these
four positions are similar in that they all
involve difficuity. While the Water and
Maintenance Foremen work outside In
all kinds of weather conditions, the

ransit Coordinator works in a very

- crowded office with added tension aris-
ing from the difficult relationship be-

tween her and the Maintenance

_ Superintendent with whom she shares
“the space. The Shop Supesintendent
“works proximately to the Transit Coor-
_dinator, in an office which is often
¥ noisy.

The above-described numerous

:common factors make comparisons

between these positions very mean-
ingful. The result of these comparisons
is the conclusion that perfomance of
the work of Transit Coordinator re-
quires a combination of skill, effort, and
responsibility which is equivalent, over-
all, to the combinations of substantially
similar skills, efforts, and responsibili-
ties required to perform the work of
Shop Superintendent, Water Foreman,
or Mainienance Foreman, and that
these positions involve similar working
condiions. For that reason, the work
performed by Transit Coordinator is

" substantially simitar to that performed

by each of the three other positions.
2. Application of ORS 659.030

It is important to make clear what
this case is not. Itis not a case of une-
qual pay for equal work, for Respon-
dent does not have another position
which is equal or substantially equal to
Complainant's position. Itis nota case
of unequal pay for work of comparable
worth, for it involves comparison of po-
sitions of like kind rather than positions

~which are so completely uniike that

they are comparable only in their value
to Respondent. 1t is not propery de-
nominated a case of unequal pay for
comparable work, for the work for
which a female employee is paid less
than male employees is not just
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comparable, but substantially simiar,
to the work of those males; and that
substantial similarity is but one of the
elements which has led this forum to
conclude that there has been undawful
discrimination in compensation herein,

A. PrAma Facle Case Estab-

lished By the Completion of

Agency’'s Case in Chief

At the conclusion of the Agency’s
case in chief, Respondent moved for
dismissal of the Complaint and the
Specific Charges on the ground that
the Agency had failed to make a prima
facie case of sex discrimination in com-
pensation under ORS 659.030. The
Presiding Officer reserved ruling.

ORS 659.030 makes it an unlawful
employment practice for an employer
to discriminate against an employee in
compensation because of that em-
ployee's sex. In order to assess Re-
spondent's motion, this forum must
examine the evidence admitted before
the conclusion of the Agency's case in
chief. A careful analysis of that portion
of the record reveals that evidence ad-
mitted before the Agency concluded its
case in chief showed these basic facts:

1) Between February 1, 1979, and
the present, Complainant, Respon-
dents female employee, performed
work which was substantially similar to
that performed by at least three of Re-
spondents male employees. During
that same period, Respondent paid
Complainant at a much lower rate than
it paid any of these three male
employees.

2) Respondent pays Complainant
at the same range of pay as it pays a
male employee who performs lower-
level wark than Complainant.
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3) Respondent's agents rejected
the proposal of Complainant's immedi-
ate superior to raise her pay range to
within one to two ranges of the above-
mentioned three male employees, be-
cause these agents believed that
Complainant's duties and responsibili-
ties did not warrant that high a pay
range. They failled or refused, from
February 1, 1979, through the present,
to know or acknowledge the nature
and extent of Complainant's duties and
responsibilies, even though Com-
plainant played a division head's role
before them. They persisted in under-
rating Complainant's work and viewing
it as secretarial in nature, despite their
substantial exposure to that work,
which did apprise or should have ap-
prised them of the fact that Complain-
ant was a supervisor-administrator and
a division head.

For the reasons explained below,
this forum has inferred from the above
basic facts that it is more fikely than not
that Respondent failed to pay Com-
plainant at a range at all commensu-
rate with her duties and responsibilities
because of her sex.

It is rational to presume that em-
ployees doing substantially simitar
work for the same employer will be
compensated therefor at substantially
similar rates of pay, unless their em-
ployer determines compensation on
the basis of some factor other than the
work perforrned. Likewise, it is rational
to presume that if one employee is per-
forming work at a higher level than an-
other employee of the same employer,
the former employee will be compen-
sated more therefor, unless the em-
ployer determines compensation on
the basis of some factor other than

work performed. Herein, Complainan
has been and is paid much less tha
three people doing jobs substantial
similar to hers, and she is paid in the
same range as a person doing a lowe
level job. In terms of the work per.
formed therefore, Complainant is "y
derpaid" relative to the pay of the fou
other positions. '
In the absence of a showing in th
Agency's case in chief that the work
volved in these jobs explained the rela:
tive compensation therefor, one ca
deduce that Respondent miust haw
used a factor other than work to deter.
mine compensation. In the Agency"
case in chief, the evidence finks on
one factor, sex, to relative compensa-

tion: each of the four people ovempaid:
relative to Complainant is male, while.

Complainant is female.

Beyond showing a pay patlem"

aligned with gender (and not with wo

performed), the Agency's case in chief:
shows that even when Respondents

agent the Transportation Commissiol
was told outright that Complainant wa

underpaid in comparison with certain’.

male workers doing similar work, it re-
jected a proposal to raise Complain-

ant's pay to range 14 because it felt
her duties and responsibilities did not -
warmant that pay. Despite clear infor-

mation to the contrary from the bes
source of infformation on Complainant'

work and from its direct and full expo-:

sure fo Complainants work at is.

monthly meetings for two years, the:
Commission viewed Complainant as:
working in the role of secretary. (This::
finding is based upon the fact that the -
Commission viewed Complainant as.:
its secretary; that its Chair, who played -
a key role in forming the Commission's:

- other explanation for the Commission's
_ conclusion that Complainant's work did
- not menit range 14 pay, this forum in-
. fers that it was based upon the Com-
© mission's
‘- Complainant was a female, she
“worked in the traditionally female role
- of secretary.

ﬁdgmems as to Complainant's work
ierein, viewed Complainant as an ad-
istrative secretary rather than as a
ision head;, and that the Commis-
ion recommended that Complainant's
pay be raised just to the range of the
ministrative secretary with whom its
Chair equated Complainant) The
mmission's conclusion that Com-
lainant's ole was secretarial was so
biatantly wrong in fact and so contra-
icted the information the Commission

‘had been given about Complainant's
: work that it logically cannot be based
~upon Complainant's work. It ogically

can only be explained by, and there-
fore consciously or unconsciously
must have been based upon, the fact

“that Complainant is a female. The
“ Commission's perception that Com-
.- plainant did secretarial work certainly
“must have (and should have) influ-
- enced the Commission to decide that
© Complainant's work did not merit range
“ 14 pay. Afer all, Respondent does not

pay at or near range 14 for secretarial
In sum, in the absence of any

perception that since

The above evidence of pay deter-

- minations aligned with gender and of a

ender-caused decision not fe remedy

. the inequity to Complainant of those
. determinations establishes a prima fa-
- cie case of sex discrimination. it does

s0 because it shows treatment by Re-

: spondent from which one can infer, if
- such treatment remains unexplained in
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the remainder of the case, that it was
more likely than not that such treat-
ment was based upon Complainant's
sex. That is to say, this evidence es-
tablished a prima facie case of sex dis-
crimination because it gave rise fo an
inference of unlawful discrimination.
See Infoemational Brotherhood of
Teamsters v. US, 431 US 344, 358, 14
FEP 1514, 1528 (1977). For that rea-
son, Respondents motion for dis-
missal is denied.

B. Conclusion Established By

the Entire Record

The ultimate question in a disparate
treatment case is whether the Agency
has proved by a preponderance of the
evidence that the employer treated the
compiainant in a discriminatory way
because of the Complainant's pro-
tected class status. Whereas the pre-
vious section of this Opinion
concemed just the evidence intro-
duced during the Agency's case in
chief, this section must examine the
whole record.

A preponderance of the evidence
in the whole recond shows that Re-
spondent did not pay Complainant a
salary at all commensurate with her
worlc Respondent paid others doing
substantially similar work at much
higher salary ranges than Complainant
and paikt an employee doing lower-
level work at the same range as Com-
plainant. Although there were some
differences between Complainant's job
and the jobs which were paid much
more, each of the latter jobs was so
like Complainant's job that it was sub-
stantially similar thereto. For that rea-
son, the differences which did exist
between them did not justify the broad
pay differentials between them.




Similarly, - although the evidence
showed that Complainant's job and the
lowerdevel job mentioned above
shared enough general characteristics
to allow this forum to compare them,
that comparison revealed that these
jobs certainly were not similar enough
to explain their being paid at the same
range.

This forum's inquiry focused upon
whether the Agency proved by a pre-
ponderance of the evidence that Re-
spondents pay treatment of the
Complainant was based upon her sex.

A preponderance of the evidence
as a whole indicated that Respon-
dent's compensaticn scheme, as it re-
lated to Complainant, was comelated
with employee gender. The three em-
ployees doing work substantially simi-
lar to Complainant and getting paid
much more therefor by Respondent
were all male. The person doing work
at a lower-level than Complainant and
getting paid the same by Respondent
as Complainant was male. Complain-
antis a female.

Furthermore, the record as a whole
showed that despite the fact that it
knew or should have known that Com-
plainant was a division head and a
supervisor-administrator, the body
which rejected the proposal to make
Complainant's pay commensurate did
s0 because it had slotted Complainant
into the traditionally female role of sec-
retary. Given the overwhelming evi-
dence that Complainant was not a
secretary, the only logical explanation
for the Transportation Commission's
perception that she was is that the
Commission assumed she was doing
a traditionally female job because she
is a female. Given the Transportation
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Commission's exposure to the fact thag

the Transit Coordinator supervised arj
ran the transit system and made th

policy recommendations which cata.

sion actions, the Commission certain
would not have assumed that th

Transit Coordinator position was sec:
retarial if the Transit Coordinator had

been male. (One illustration of this i

provided by the view of the Transporta-

tion Commission’s Chair of Complain
ant's role in generating the minutes of

its meetings. The Commission knew

that Complainant wrote and signed
these minutes. Instead of viewing thi
action as the administrator's actio
which it had been when petformed b
two male Public Works Directors, the

Chair viewed Complainant's action as

an administrative secretary's task iden

tical to what Mary Kent, apparently an -
administrative secretary, did when she -
drafted or edited and typed City Coun--

cil minutes.)
Finally, according to Respondent's

own study, Respondent is relatively

underpaying most of its female em-

ployees (80 percent generally and 70 -
percent in the Public Works Depart--

ment) and refatively overpaying many
of its male employees (36 percent gen-
erally and 71 percent in its Public
Works Department). (If one did not
consider Complainants position, the
percentages of relatively underpaid fe-
male employees would Tise to 82 per-
cent generally and 78 percent in the
Public Works Department) Respon-
dent appeared to argue in its excep-
tions to the Proposed Order that if this
forum gave litte weight to Respon-
dent's study as it related to Complain-
ant, this forum should not consider the

at all. However, not one of the
sons (articulated in Finding of Fact
above) for this forum's decision to

gwe iittle weight to the study's conclu-

n that range 11 is the appropriate
y range for Complainant necessarily
pacts the overall conclusions of the
idy as to the appropriate pay ranges

for all of Respondent's other positions.
Although the flaws in the study of
Complainants classification described
in Finding of Fact 67 could have per-
vaded the study of every classification,

re is no assertion or evidence that
y did. In fact, neither party has dis-
uted the study's overall conclusions
concemning Respondent's other classi-

fications. Consequently, although this

forum needs to make and has made
no judgment as to what weight to give
the study's pay recommendation for
any particular classification, this forum
has noted the study's pay recommen-
dations for Complainant's comparators

““and has considered the pattern of rela-

tive underpayment of most female em-
ployees and overpayment of many
male employees indicated in the
study's overall conclusions for all clas-
sifications. Since this pattem is inher-

- ent in Respondents own evidence,

evidence which as it relates to all posi-
tions but Transit Coordinator is undis-
puted, this forum has found this pattem
to be a showing of an at least notable
link between being a female employee
of Respondent and not being paid
commensurably by Respondent. Al
though this showing is not necessary
to the inference of unlawfu! discrimina-
tion herein, it does buttress that
inference.

None of the above-described em-
ployment practices by Respondent
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were accidental or isolated. They were
intentional actions by Respondent's
employees or agents for which Re-
spondent is responsible, which raised
the inference, based upon the record
as a whole, that Respondent did dis-
criminate against Complainant in com-
pensation because of her sex.

Respondent did not rebut this infer-
ance of unlawful sex discrimination by
artticulating any legtimate non-
discriminatory reason for the above-
described practices which the evi-
dence did not show to be pretextual.
Respondent altempted to atiribute
Complainant's pay to its mernt system.
The Agency showed, however, that
Respondent's merit system accounts
for the step, but not the range, at which
Respondent pays an employee. Re-
spondent produced evidence as to
why its City Manager and City Council
opposed the one proposal to make
Complainant's pay commensurate, i.e.,
to raise it to range 14. However, the
evidence shows that it was not the City
Manager or Council who disposed of
that proposal; it was the Transportation
Commission. Although the City Man-
ager considered the range 14 pro-
posal, he did not reject it or even
ariculate his disapproval of it to the
proposer or fo the Transportation
Commission, to which the City Man-
ager had it referred. Once the Trans-
portation Commission dismissed the
range 14 proposal and transformed it
into a range 11 recommendation, the
range 14 proposal no longer existed.
The City Council as an enfity had
played no discemible role in the Trans-
portation Commission's action. There
is no evidence that the City Council
ever officially considered the range 14




proposal or otherwise officially decided
not to raise Complainants salary to
range 14. The City Council made an
informal comment upon being told
about the range 14 proposal or about
Complainants instant complaint, after
the Transportation Commission had
disposed of the range 14 proposal.
This forum has found that the alleged
reason for that negative Council re-
sponse was not the actual or legitimate
reason for Respondents rejection of
range 14 pay for ifs Transit Coordina-
tor. At most, in ratifying the recom-
mended budget containing the range
11 item created by the Transportation
Commission, without apparently con-
sidering the Commission's reason for
the range 11 item, the Council implicitly
ratified the Commission's reason for
rejecting the range 14 proposal. The
Transportation Commission killed that
proposal, and it did so because of is
perception that Complainant was doing
secretarial work,

This perception was not a legit-
mate non-discriminatory reason for de-
nying Complainant range 14 pay and
otherwise failing or refusing to pay
Complainant commensurately,  For
reasons discussed adequately above,
this perception was blatantly emone-
ous, and it could not have been based
upon what the Transporiation Com-
mission knew or should have known
about Comptainant's work.

As noted above, the perception that
Complainants work was secretarial
was not only not a legiimate non-
discriminatory reason for failing to pay
her commensurably for the work she
did, it was itself an element leading to
the inference, based upon the whole
record, that Respondent's treatment of
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Complainant herein was sex-hased
The only possible explanation for thi
perception, and therefore the inference
this forum has made, is that, despite
overwhelming evidence to the con

trary, the Transportation Commission
assumed that because Complainant:

was female, she was doing a tradition

ally female job: that of a secretary. In:.

other words, the Transportation Com:

rmission's decision not fo recommend -
range 14 pay was based upon Com-

plainant's sex,

Because the inference of uniawful °
discrimination has been raised and has
not been rebutted in the record as a -
whole, this forum has found that Re-
spondent did discriminate against -
Complainant in compensation because
of her sex, in violation of ORS 659.030.

3. Damage Calculation; Effective
Date of Complainant's Annual Merit
Raiges

This forum has concluded that |

Respondent had paid Complainant at

range 14 since February 1, 1979,

Complainant would have received
every yearly merit increase thereafter
for which she would have been eligible,
itis not clear from the record, however,
whether she would have been eligible
for a merit raise effective each Febru-
ary 1 or each June 1. Because the
parties stipufated in effect that an ex-
hibit shows Complainant's back pay
damages, and because that exhibit
uses June 1 as the effective date of the
latest range 14 merit raise for Com-
plainant, this forum has concluded that
if Respondent had paid Complainant at
range 14 since February 1, 1979, Re-
spondent would have given Complain-
ant annual merit raises on the dates

- AND  TWENTY-EIGHT

:hown in the exhibit and thereafter on
each June 1.

AMENDED ORDER

-+ NOW, THEREFORE, as author-
zed by ORS 659.030(3) and
50.010(2) and in order to eliminate
hie effects of the unlawful practices

“found, as well as to protect the lawful

nterests of others simitarly situated,

-'Respondent is hereby ordered to:

- 1) Increase Comptainants salary
o step five of range 14 immediately.

2} Deliver to the Hearings Unit of

" the Portland office of the Bureau of La-
“por and Industries a cerlified check
. payable to the Bureau of Labor and in-

dustries in trust for Debra Mobley in

- the amount of ELEVEN THOUSAND

SIX HUNDRED TWENTY DOLLARS
CENTS
($11620.28), plus interest thereon
compounded and computed annually
at the annual rate of six percent be-
tween February 1, 1979, and July 31,
1979, and at the annual rate of nine
percent thereafter until the date upon
which Respondent complies with this
paragraph. This award represents
damages or wages Complainant lost
because of Respondent’s unlawful em-
ployment practice set out above.

3) Deposit $1,98252 infto Com-
piainants retirement account immedi-

© alely, plus whatever interest would
" have accrued on this amount had it

been deposited in the increments and
at the times described in the exhibit
herein. This award represents dam-
ages for retirement account deposits
and interest Complainant lost because
of Respondent's unlawful employment
practice set out above.

In the Matter of CITY OF ROSEBURG 153

4) Deliver to the Hearings Unit of
the Portland office of the Bureau of La-
bor and Industries a certified check
payable to the Bureau of Labor and In-
dustries in trust for Debra Mabley in an
amount equal to the difference in
wages, between what Complainant
has eamed and what she would have
eamed at step four of range 14, from
December 1, 1982, through May 31,
1983, and between what Complainant
has eamed and what she would have
eamed at step five of that range from
June 1, 1983, through the date of this
Order, plus interest thereon com-
pounded and computed annually at the
rate of nine per cent thereafter until the
date upen which Respondent complies
with this paragraph: - This award repre-
sents damages for wages and retire-
ment account deposits Cornplainant
lost from December 1, 1982, through
the date of this Crder because of Re-
spondent's unlawfid employment prac-
tice set out above.

5) Deposit into Complainants re-
tirement account immediately an
amount equal to the difference in retire-
ment contribuions between what Re-
spondent would have deposited into
that account, had it paid Complainant
at step four of range 14 from Decem-
ber 1, 1982, through May 31, 1983,
and at step five of that range from June
1, 1983, through the date of this Crder,
and what Respondent actually depos-
ited into Complainants retirement ac-
count during those time pericds, plus
whatever additional interest would
have accumulated in Complainant's re-
tirement account if Respondent had
paid Complainant at the above-
described steps of range 14 during the
above-described time periods. This
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deposit shoukl be treated for interest-
bearing purposes as a regular retire-
ment account deposit. This award rep-
resents damages for retirement
account deposits and interest Com-
plainant lost from December 1, 1982,
through the date of this Order because
of Respondent's uniawiul employment
practice set out above.

6) Between the date of this Onder
and the date Respondent complies
with paragraph one above, deliver to
the Hearings Unit of the Portland office
of the Bureau of Labor and Industries
by the tenth of each month a cerlified
check payable to the Bureau of Labor
and Industries in tust for Debra
Mobley in an amount equal to the dif-
ference in wages between what Com-
plainant has eamed during the
previous month and what she would
have eamed at step five of range 14
through May 31, 1984, and at one step
higher during each successive twelve-
month period thereafter. This award
represents damages for wages and re-
tirement account deposits Complainant
will lose from the date of this Order
through the date Respondent complies
with paragraph one above, because of
Respondents unlawful employment
practice set out above.

7) Between the date of this Onder
and the date Respondent complies
with paragraph one above, deposit into
Complainant's retirement account the
amounts which Respondent would de-
posit info that account, at the times Re-
spondent would make such deposits, if
Respondent were paying Complainant
at step five of range 14 through May
31, 1884, and at one step higher dur-
ing each successive twelve-month pe-
riod thereafter. These deposits should

be treated for interest-bearing p

poses as regular refirement acoount
deposits. This award represents dam.
ages for retirement account deposits
Complainant will lose from the date of
this Order through the date Respon:
dent complies with paragraph one
above because of Respondent's un-

lawhi employment practice set out

above.

8) Cease and desist from discrimi-
nating against any employee in com:
pensation because of that person’s
sex. :

In the Matter of
DESIDERIO SALAZAR,

dba Salazar Reforestation,
Respondent.”

Case Number 01-83

Final Order of the Commissioner
Mary Wendy Roberts
Issued April 5, 1984,

SYNOPSIS

Respondent farm labor contractor
made only cursory inquiries about the
legal employability of his reforestation
crew members, and accepted cbvi-
ously suspicious "proof’ of employabil-

ity even from former employees he

knew had been amested and deported
by the Immigration and Naturalization
Service. The Commissioner found that
(1) Respondent either knew or with
reasonable diligence shouid have

known that the crews he employed
sisted of illegal aliens, and (2) Re-
spondent failed to give the workers a
wiitten statement, as required by ORS
658.440(1)(f), containing their legal
hts and remedies and the terms and
condifions of their employment. The
Commissioner refused to renew Re-
pondents famm iabor contractor §i-
cense with forestation indorsement.
RS 658.405; 658.410; 658.440(1)(H)
and (2)(d); 658.445.

The above-entitled contested case
me on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries

- of the State of Oregon. The hearing
. was conducted on September 13 and

14, 1983, in the Community Room of
the Far West Federal Bank, 600 East
Jackson Street, Medford, Oregon.
The Bureau of Labor and Industries
(hereinafter the Agency) was repre-
sented by Petler B. Higgins, Assistant
Attomey General for the Department of
Justice of the State of Oregon. Desid-
erio Salazar, doing business as Sala-
zar Reforestation (hereinafter the

. Contractor), was represented by Jon
- H. Paauwe, Attorney at Law.

" The Agency called as witnesses

- the Contractor; Ronald Kimmons,
- Compliance Specialist for the Wage

and Hour Division of the Agency; John
Lessel, Compliance Specialist Supervi-
sor for the Wage and Hour Division,
and Edward W. Fisher, Criminal inves-

. figator for the U. S. Immigration and

Naturalization Service. The Contractor

. called as witnesses himself and his for-

mer employees Fidel Estrada, Jesus

- Ramirez, Silvino FEscalante, Sotero
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Ayon Sanchez, Jose Mendoza, and
Adrian Barajas. Larry Francis was the
transiator for ail of the Contractors wit-
nesses except the Contractor and for
written exhibits.

Having fully considered the entire
record in this matter, |, Mary Raberts,
Commissioner of the Bureau of Labor
and Industries, make the following
Findings of Fact - Procedural, Rulings
— Procedural, Findings of Fact — The
Merits, Ultimate Findings of Fact, Con-
clusions of Law, Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1} By a notice dated February 14,
1983, the Agency informed the Con-
tractor that the Agency proposed to re-
fuse to renew the Contractor's farm
labor contractor's license. This notice
cited as the bhasis for that proposal the
Contractor's having knowingly em-
pioyed, in July 1982 and January
1983, alien workers not legally present
or employable in the United States, in
violation of ORS 658.440(2)(d), and
the Contractor's having failed to fumish
workers hired in January 1983 with the
written statement required by ORS
658.440(1)(f). This notice was served
upon the Contractor on February 16,
1983.

2) By a letter dated March 3, 1983,
the Contractor through his attomey re-
quested a hearing on the Agency's
proposed action.

3) By a letter dated June 16, 1983,
the Agency noflified the Contractor
through his attomey that at or before
the time of hearing, the Agency would
move to amend the February 14,
1983, Notice of Proposed Refusal to
Renew License fo alsoc make
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reference to the Contractor's knowingly
having employed afien workers not fe-
gally present or employable in the
United States in February 1983 (and at
least in part after February 14, 1983).
The Agency specified that it was in-
forming the Contractor of this so that
the Contractor would have adequate
time to prepare for hearing on the addi-
tional allegation. The Contractor's at-
tomey received this letter.

4} By notices dated July 21, 1983,
and August 3, 1983, this forum notified
the Contractor and the Agency of the
time and place of the hearing. These
notices were served upon the Confrac-
tor on July 25, 1983, and August 5,
1983, respectively.

5) By a notice dated August 31,
1883, the Agency amended the Febru-
ary 14, 1983, Notice of Proposed Re-
fusal o Renew License in the respect

specified in the Agency's June 16,
1983, letter to the Confractor. At a
deposition taken on September 2,
1083, the Agency informed the Con-
tractor that this Amended Notice had
been or would be issued forthwith.

6) Before the commencement of
the hearing, the Contractor received
from this forum and read a copy of
"Contested Case Rights and Proce-
dures” and stated that he understood
and had no questions about it.

7) At the hearing, the Contractor
indicated that none of his witnesses
{except the Contractor) could readily
understand and communicate in the
English language, but that they could
do so in the Spanish language. Fur-
thermore, an exhibit was written in
Spanish. Because Lamy Francis, a
sel-employed translator, was readily
able to communicate with the

Contractor's witnesses in Spanish,

franstate the proceedings for them, ac-

curately repeat and fransiate their
statements to the forum, and translate
the exhibit, Mr. Francis was a "qualified
interpreter” under ORS 183.418(3)(b).
Accordingly, this forum appointed Mr.

Francis to act in this capacity during

the hearing, and he did.

8) This forum makes the following
clarifying addendum to the record:
when the Contractor's attorney re-
ferred to painting to the "op right-hand
card” in his examination of Mr. Estrada
concerming an exhibit, he was refering
to a particular page of that exhibit. Al
though this is not discemible from the

tape reconding of the hearing, it was

clear to all those present at the hear-
ing. (See Finding of Fact 30 below.)
RULINGS ~ PROCEDURAL
1} At the hearing, the Contractor

objected to proceeding to hearing on
the allegation conceming February

1683, which was added to the Pro-
posed Refusal to Renew License by
the Agency's August 31, 1983, amend-
ment thereof. The Conftractor stated

that he was not prepared to proceed.

on that allegation. The Contractor re-
guested sixty days from his receipt of
the Amended Notice to request a hear-
ing on the new allegation.

Although the Contractor amgued

that he would be prejudiced by not be- .
ing able to produce, at the September

13-14 hearing, each of the fifteen work-

ers to whom the February 1983 allega-
tion refates, the Contractor actually did-
produce testimony or affidavits by or-
conceming at least six of those work-.
ers. The Contractor did not satisfy the-
forum that his inability to produce the:
other workers was caused by the date -
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of the formal amendment of the Pro-

‘posed Refusal. In fact, the Contractor
-admitted that fear of immigration and

Naturalization Service (hereinafter INS)
official Fisher and risk of deportation
kept the other February 1983 workers
who were available ({if any) away from
the hearing. The Contractor did not
subpoena any of thase workers. Fur-
thermore, the Conlractor could not
specify to the forum which absent
workers he would be able to produce

- with the requested continuance. He

also could not specify that he was al-

. leging any of thern would testify, other
: than that they had told the Conftractor
. they were legally in the United States

and that they had shown him a false
"green card,” birth certificate or permit
to document that claim. The testimony
that they had told the Contractor they

- were legally in the United States and

that they had shown him false docu-
mentation of that claim would be cu-
mulative to uncontroverted evidence
on the record (corroborating the Con-

© fractor's testimony of that point) which
- has been found to be fact in this Order.

With regard to any testimony as to ex-
aclly what type of documentation ab-

- sent workers had shown the
* Contractor, four of the Contractor's six

workers who did testify and who were

_available for examination by the
= Agency gave testimony which indi-
" cated that in fact they had not pro-

duced the type of documentation

- which the Contractor testified they had
= produced. (Al of the four testifying
" workers who, according to the Con-

tractor, showed him "green cards” indi-
cated that they had not.) No testimony
of additional woriers as to what they
produced couid undo the testimony of
these four workers on what they

produced. In his responses to this fo-
rum's repeated requests (at the begin-
ning, middle and end of the hearing)
that the Contractor specify what he
was alleging the absent warkers would
testify, the Contractor failed to allege
that their testimony as to what docu-
mentation they had produced would
materially enhance the Contractor's
defense at all, much less support it
(any better or injure it any less than did
the testimony of those workers who did
testify). Therefore, the Contractor did
not satisfy this forum that the Contrac-
tor was prejudiced in maintaining his
defense by not being able to produce
some of his workers at the September
12-14, 1983, hearing on this matter.

Accordingly, because the Agency's
June 16, 1983, letter put the Contractor
on actuai notice that the February
1983 allegation would be incorporated
into the Proposed Refusal o Renew
License; because the Contractor failed
to satisfy this forum that proceeding to
hearing on September 13-14, 1983, on
the Amended Proposed Refusal would
prejudice him in maintaining his de-
fense on the merits; and because the
presentation of the merits of this action
would be served thereby, the Presiding
Officer admitted the Amended Notice
as the operative Notice of the Agency's
Proposed Refusal fo Renew License,
and ruled that the hearing on Septem-
ber 13-14, 1983, would concem all the
elements of that notice.

2) The Contractor also requested
a continuance of the hearing when he
realized that Mr. Fisher would be pre-
sent throughout the proceedings. The
Contractor argued again that his iflegal
alien witnesses would not appear at
the hearing because Mr. Fisher's
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presence would put them at fisk of ar-
rest and deportation. The Contractor
asked for a continuance to devise a
way to put the testimony of these wit-
nesses before this forum.

Before the Presiding Officer could
rule on this request, the Contractor and
the Agency agreed that the Contrac-
tor's illegal alien’ witnesses could testify
at a time when Mr. Fisher would not be
present at the hearing. The Conftractor
reserved his request for a continuance
pending the appearance of those
witnesses.

Six illegal aliens subsequently testi-
fied at the hearing, and the affidavits of
iwo more were admitted into the re-
cord. The Contractor did not inform
the forum how many others would
have testified, absent their alleged fear
of Mr. Fisher.

Although the Contractor did not ex-
plicitly renew his request for a continu-
ance, this forum wishes to note its
denial of the Contractor's request.
Even if this request had a valid legal
basis (and none was cited), it would be
denied for the reasons cited in the
above ruling conceming the absence
of a showing of prejudice to the
Contractor.

3) In his exceptions to the Pro-
posed Order in this matter, the Con-
tfracter asked the forum to allow
argument hefore this Order was en-
tered. This forum assumes that by this
the Contractor was requesting oral
argument.

The Contractor has been accorded’
full opportuniy and encouraged fo.
make his arguments during and at the
close of hearing and in his exceptions,
The Contractor has offered no reason
why this forum should give him yet an-
other such opportunity. There is no
point at issue herein on which the fo-
rum feels further argument would be
elucidating. Consequently, the Con-
tractor's request is denied.

FINDINGS OF FACT —~ THE MERITS
A. General.

1. During all imes material herein,
the Contractor did business as Salazar
Reforestation. In this business, the
Contractor recruited, and/or solicited
and employed workers™ to perform [a-
bor in Oregon in the reforestation of
lands, including but not limited to the
planting, transplanting, tubing, and thin-

ning of trees and seedlings; the clear- -

ing, piling, and disposal of brush and
slash; and other related activities. The
Contractor's workers performed this la-
bor purstiant to the Contractor's con-
tracts with the US Forest Service and
the US Bureau of Land Management
and with other confractors of those
agencies. The Contractor performed
these activities for remuneration or a

rate of pay agreed upon in those con-

tracts. Consequently, during all imes
material herein, the Contractor was a
farm labor contractor, as defined in

ORS 658405, and was required by -
ORS 658.410 to have a farm labor

contractor’s license.

*

*h

By "illegai alien”, this forum means an alien not legally present or legally
employable in the United States.

.labor contractor,
“censed as a farm labor contractor in

All the workers the Contractor employed in Oregon about which there is
evidence on the record are male persons. Accordingly, this Order uses mascu-
line pronouns in referring to the Contractor's workers.

2) At all times material herein, the
Contractor was an expenenced farm
He has been |-

regon since about February 1, 1980.
For approximately eight years before
that date, he worked as a foreman for
other famm labor contractors in the re-
forestation business.

3) The confractor is a citizen of
Mexico, His native language is Span-
ish. He has been a legal permanent
resident alien and has resided in the
United States since 1971. He speaks
and reads English fluently.

4) During all times material herein,
the Agency has routinely sent to all
farm labor contractor license applicants
a packet which includes a copy of
ORS 658.405 through 658475 and

ORS 658991, Oregon statutes per-

taining to farm labor contractors.

5) During all irmes material herein,
the Contractor employed workers for
his reforestation work on a project to
project or bid job to bid job basis. He
employed most of his workers repeat-
edly during times material herein, with
those periods of employment sepa-
rated by some ¥ to 1 month intervals
when the Contractor had no work.

B. Conceming the Charge that: The
Contractor fafled to comply with
ORS 658405 to 658475 in that he
falled to furnish workers hired to
plant trees in January 1983 on the
Oakridge Ranger District with the
written statement required by ORS
658.440(1)(f)-

6) In response to an Agency sub-
poena for the production of documents
relevant to this matter at a Septemnber

“ 2, 1983, deposition, the Contractor's
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counsel informed the Agency that he
was not aware of the existence of any
statement which would satisfy in this
matter the requirements of ORS
658.440(1)f). However, at hearing
eleven days later, the Contractor fur-
nished to his attorney a handwritten
statement in Spanish, which has been
admitted as an exhibit. The Contractor
unilaterally stipulated that

a) during all imes material herein,
the Contractor provided his workers
with no written statement other than
that exhibit; and

b) during all imes material herein,
the Contractor provided his workers
with no written statement satisfying the
requirements of ORS 658.440(1)(f),
unless that exhibit satisfies that
provision,

The Contractor admitted at hearing
that during all times material herein,
when he hired workers, he did not give
each of them a written statement com-
plying with ORS 658.440(1)(N.

7) Translated into English, the exhibit
says.

"Rules for Personnel

Desi Salazar Reforestation
§20 N. 10th Street

Central Point, Oregon
97502

". In order to give someone work,
I require that they already know of
all the state regulations and are
aware of all the discounts that
have to be taken out of their
checks, according to state laws.

"2. Also it is reqguired that every
worker be legaily in the US.

"3. Before stariing to work, work-
ers will fill out a W-4 form with their
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social security number, number of
dependents and address and give
this to the foreman. This will be
used at the end of the year for
your income taxes.

"4, All workers have the obligation
of remembering what they're mak-
ing and their rights on the job,
reading the cards that the Forest
Department extends in every con-
tract now that these are in Span-
ish, and one will find them in each
one of the work trucks.

"5. Every worker has the right to
complain  he has been badly
treated on the job by the foreman.
| wil receive these complaints
personally.

"6. Every foreman has the author-
ity to fire any worker who does not
fulfift his nole as worker.,

“7. These rules are for every
worker without exception. | will an-
swer any questions anycne has
about this.

"Without any more,

“The owner of this Organization,
Desiderio Salazar”

B) The Contractor festified that
during all imes material herein, one or
two typed versions of the exhibit (with
the same text as that exhibit) have
been posted in the vehicles in which
he transported his workers to job sites.
He also testified that he did not physi-
cally give to each of his workers, dur-
ing times material herein, a copy of the
axhibit,

9) The Confractor admitted that
the exhibit does not fumish all the infor-
mation required by ORS 658.440(1)(f).
He specifically admitted that it does not
furnish the information required by

ORS 658.440(1)(f(A) through (D). He

maintained that the US Forest Servi

provided him forms giving the informa:.
tion required by subsection (A), which:
he posted in his transport vehicles
Because the Contractor did not offer
any such forms into evidence, and be-
cause of the Contractors stipulation’
noted in Finding of Fact 6 above, this:
forum has not considered the Contrac-
tor's testimony noted in the previous'

sentence.

10)During tmes material herein,

the Contractor promised no bonuses to

his workers and, generally, gave them

no bonuses. However, he did pay bo--
nuses to workers for working for him .
one full year. In this way, the Contrac- -
tor "offered" workers bonuses accorg-
ing to the meaning of that term in ORS :

658.440(1)(N(B).

During times material herein, the
Contractor made loans to workers be-
tween jobs, if they had worked for him
three or four years and if he knew they

would work for him when he asked in’

the future. The amounts of these
loans were to be deducted from future
wages. In this way, the Contractor

“made” loans to workers, according to.

the meaning of that term in ORS
658.440(1)(NH(C).

During times material herein, the
Contractor provided rent for housing to
some of his workers, thereby providing
housing  services  under
658.440(1)(f(D).

During times material herein, the
Contractor provided transportation to
his workers, This constituted a condi-
tion of employment under ORS
658.440(1){f{E).

ORS:
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“During times material herein, the
niractor provided his workers with

‘boots, raingear, and work equipment,

thereby fumishing clothing and equip-
ment to them under ORS
658.440(1)(N)(F).

" During imes material herein, no la-
bor disputes existed at any of the Con-
tractor's worksites.

11)The exhibit referred to in Find-
ing of Fact 7 does not provide the infor-
mation required by ORS
668.440(1)(M(A), (B), (C), (D), (E), or
(F).
C. Conceming the Charge that: The
Contractor falled to comply with
ORS 658405 to 658475 in that he
knowingly employed alien workers
not legally present or legally employ-
able in the United States in violation

- of ORS 658.440(2)(d).

12}During the nearly four years the

. Contractor has been a licensed farm
" labor contractor, he has known that
- Oregon law prohibited him from know-
. ingly employing an alien not legalily
~ present or legally employable in the
© United States.

13)Since the Fall of 1976, INS, the

" federal agency enforcing US immigra-

tion and naturalization law, has as-
signed criminal investigator Edwand W.
Fisher to the reforestation industry. He
is familiar with the farm labor contrac-
tors in Oregon. He led all of the in-
spections of the Contractor's crews
described below.

14)Some licensed farm labor con-
tractors in Oregon employ illegal ali-
ens, and some do not. Mr. Fisher has
checked crews totally composed of
Hispanic persons who were all fegaily
present and employable in the United
States. He has checked Oregon fam
tabor contractor crews in the iast year
which had no illegal afien workers,

15)In July 1982 the Conftractor em-
ployed a crew of six people to thin
frees on land owned by the US Bureau
of Land Management located between
Drain amd Yoncalla, Oregon. (NS
checked that crew at its worksite and,
on July 28, 1982, amested all six of the
Contractor's empioyees there as illegal
aliens. Nane of the six showed INS
any documentation that they were le-
gally present or legally employable in
the United States. Subsequently, ail
six were determined to be iflegal aliens
and were retumed fo Mexico, their
country of citizenship.

16)There are two processes by
which a person amested as an illegal
alien by INS may be retumed to his/her
country of citizenship;

a) The person signs a form con-
fessing to being in the United States
flegally and requesting to be retumed
to hislher country of cilizenship as
soon as possible and is thereafter "vol-
untarily retumed" to that country. This
is the most expeditious and most often
utilized process.

b) The person requests an admin-
istrative hearing and is freed on bond
or held in custody until the hearing. If,

* The inclusion of the findings noted regarding ORS 658.440(1)(A(A)
through (F) above does not mean that no information would be required by
ORS 658.440(1)(H(B). (C), (D) or (F) if the Contractor offered no bonuses,
made no loans, provided no housing, health or day care services, or furnished
no clothing or equipment, to his workers,




after the haaring, an immigration judge
makes a finding that the person is de-
portable, the judge either orders depar-
tation or offers the person a voluntary
retum to hisher country of citizenship.
Once a person is deported (as op-
posed to voluntarily retumed), it is a fel-
ony for himv/her to return to the US.

17)in late January 1983, the Con-
tractor employed a crew of approxi-
mately 24 people to work on the
Contractor's reforestation contract with
the US Forest Service in the Oakridge
Ranger District of the Willamette Na-
tional Forest in Oregon. INS checked
the crew's worksite on January 31,
1983, and amested twenty of the Con-
tractor's employees there as illegai afi-
ens. None of the twenty showed INS
any documentary evidence that they
were legally present or legally employ-
able in the United States. Subse-
quently, all twenty amested signed
forms confessing to being in the United
States illegally and were voluntarily re-
tumed by INS to Mexico, their country
of citizenship.

18)in February 1983, the Contrac-
tor employed a crew of 19 to 20 people
to work on the Contractor's reforesta-
tion contract with the US Forest Serv-
ices in the Hebo Ranger District of the
Siuslaw National Forest in Oregon. On
February 16, 1983, INS checked this
crew and armested fifteen of the Con-
tractors employees as illegal aliens.
None of the fiteen showed INS any
documentary evidence that they were
legally present or legally employable in
the United States. Subsequently, INS
determined that all fiteen were illegal
aliens from Mexico.

19)There is no evidence or allega-
tion that any of the above-mentioned
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employees of the Contractor amested

on July 28, 1982, January 31, 1983 -
and February 16, 1983, were legally
present or legally employable in the
United States. Accordingly, based

upon the above-cited determinations

they were illegal aliens and upon their -
subsequent retums to their country of
citizenship, this forum finds that all of
those employees were neither legally -

present nor legally employable in the
United States when INS anested
themn,

20)During times material herein,
the Contractor was aware of the ar-
rests and retums to Mexico of his em-
ployees pursuant fo the above-noted
July 28, 1982, and January 31, 1983,
INS inspections, and of the amests of
his employees pursuant to the Febru-
ary 16, 1983, inspection.

21}On February 18, 1983, the
Contractor assembled a crew to work
for him on his contract with the Forest
Service in the Hebo Ranger District of
the Siuslaw National Forest in Oregon.
Before transporting this crew to the
worksite, the Contractor himself made
clear to the crew that INS would proba-
bly check it and that everyone on the
crew had to be "legal”. The Contractor
wamed crew members not to getin the
truck if they "weren't sure" of being le-
gal. He made clear that he did not
want any more problems with ilegal
workers. VWhen, in response fo the
Contractors statements, seven or so
workers decided that they did not want
o go to the worksite, the Contractor
fired them, certain then that they were
ilegal aliens. The Contractor "tried
harder” on February 18, 1983, to have
a completely legal crew because he
knew, or strongly suspected, that INS

would check the crew and he wanted
to make sure its members were "legal’.

22)When he arrived at the worksite

. on February 18, 1983, with the remain-
" ing seventeen members of his crew,

the Confractor was convinced he had

. a perfectly "legal” crew. On that day,
" INS checked the crew at the worksite.

Al but one of its seventeen members
had valid documentation of being le-
gally present and legally employable in
the United States. The one illegal alien
admitted to INS, and this forum finds,
that he had told the Contractor he was
legal and displayed counterfeit docu-
mentation, a permit, to the Contractor.

23)During tmes material herein,
many of the Contractor's workers had
initially sought work with him after
hearing through word of mouth that he
had work available. it was known
(among at least some Hispanics) that
the Contractor would not hire a person
who did not show him documentation
of his or her legal status in the United
States. '

24)The Contractor personally had
hired every member of his crews
whom INS checked on July 28, 1982,
January 31, 1983, February 16, 1983,
and February 18, 1983.

25)Every one of the Contractor's
employees whom INS amested on its
July 28, 1982, January 31, 1983, and
February 16, 1983, inspections had
worked for the Contractor at least once
before. When the Contractor had origi-
nally hired each one of them, and each
of the persons working on his Hebo
Ranger District crew on February 18,
1983, the Contractor had asked each if
he was in the United States legally.
When each one of them replied "yes"
the Contractor asked him fo display
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documentation that he was in the
United States iegally. Fach worker
showed the Contractor documentation
purportedly showing him to be "in the
US legally.” The Confractor asked at
least one hiree if his docurmentation
was genuine. Each of those amestees
were Hispanic.

The Contractor maintains that he
thereby determined to the best of his
ability that each of these employees
was legally in the United States. (He
did not specify, in his testimony, that he
made the additional inquiry as to
whether, or determined that, each em-
ployee was also legally employable in
the United States.) The Contractor did
not ask for documentation of an em-
ployee's legal status each time he sub-
sequently employed that worker, if the
worker had not been apprehended by
INS while employed by the Contractor.

26)The Contractor maintains that
the documentation mentioned in the
previous Finding of Fact was a birth
certificate showing birth in the United
States, a "green card,” or a “pemmit"
from INS allowing its subject to be in
the United States while his application
for lega! status was processed.

27)There is a booklet which INS
prints and makes available to the gen-
eral public, employers, and law en-
forcement agencies to make them
aware of the documentary require-
ments for aliens in the United States. It
contains a specimen of each type of
proof of alien registration except the
"permit’ refemed to in Findings of Fact
26 above and 29 below.

28)One form of proof of alien regis-
tration is what is commonly called a
"green card”. It is a permanent alien
registration card issued by INS. It
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card,” he meant that the worker had
- showed him a card like that shown on
- page 8. The Contractor also testified
- that these "green cards" usually bore a
- photograph.
34) Federal law requires alt aliens
in the United States to cany proof of
alien registration with them at all times,
Legal aliens comply with this require-
ment 99 percent of the time. if an alien
who claims to have proof of registration
is apprehended by INS without that
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{See Procedura! Finding of Fact 8
above.)

31)Page 12 of the booklet shows a -
form which authonzes enbry into the -
US for reasons other than work on vis- :
its not to exceed 72 hours and 25
miles from the Mexican border. This
form has a photograph (in the square
which is blank on Page 12) and is
clearty marked with the wornds =
"BEARER MAY NOT BE EMPLOYED .
INTHEUS"

Contractor's Drain-Yoncalla crew on
July 28, 1982: Sivino Escalante and
Efrain Garcia. After being amested on
July 28, and subsequently retumed to
Mexico by INS, they had reappeared in
Oregon and asked for documentation
of their status in the United States, be-
cause of their July amest by INS and
retum to Mexdico.

The Contractor's testimony con-
ceming what followed is inconsistent.
First he testified that both Mr. Esca-

entifles its subject to be and work in the
United States, There are two types of
"green cards"; the old is an INS form
1-151, the new a form I-551. The book-
let contains a specimen and descrip-
tion of each. Some of the form I-151's
have a green background. None have
a photograph or fingerprint. The form
I-551's have a white background, a
photograph and a fingerprint of their
subject. "Green card", therefore, does
not necessanly mean a card colored

green.

of Fact 26 above consists of a lefter
from the INS accompanied by a docu-
ment which looks like that pictured in
the booklet. This permit may or may
not authorize employment of #s sub-
jects in the United States. If it does, it
bears the
Authorized."

employees of the Contractor testified
that when the Contractor hired them,
each showed the Contractor a "green
cand” to document his claim of being
legally in the United States. When the
Agency asked each to identify the form
on page 8, 9, or 12° of the booklet
which most resembled the "green
card” each had shown the Contractor,
each separately pointed to the form on
page 12. (Three said their card was
the one on page 12, and one said it
was [most} like the one on page 12))
Before giving his answer, each was
told that the form depicted on page 12
has a photograph in its blank square.

~

29)The permit referred to in Finding
blank square of the form on page 12),
the forms on pages 8, 9, and 12 of the

other. Even if one could not under-
stand the words oh these forms, it
would be difficult to confuse them with
each other, because of their appear-
ance. The form on page 8 does not
resemble the forms on pages 9 and 12
at all. The prominent features on the
forms on page 9 (a photograph and a
fingerprint) and page 12 (a photo-
graph) do not appear on the form on
page 8, and the layout and lettering of
the form on page 8 is completely differ-
ent from that of the forms on pages 9

stamp "Employment

30)Four illegal aliens and former

are completely different from each

and the other does not, and the layout
and lettering on each is entirely differ-
ent from that on the other.

33)After examining the booklet, the
Contractor testified that when he stated
that a worker showed him a "green

Two were specifically asked about pages B, 9, and 12 and one about .

pages 9 and 12. Since pages 8 and 9 face each other, it would be very difficult

{0 examine one without seeing the other. Accordingly, this forum has inferred

that each of these four illegal aliens saw both page 8 and page 9.

32)As they are rendered in the
bookiet (but with a phofograph in the

booklet differ substantially from each

and 12. The forms on pages 9 and 12

other in that one bears a fingerprint

proof in his or her possession, INS
may choose to accompany him or her
to the location of the proof and inspect
it. INS seldom goes as far as taking a
legal alien who does not have proof of
registration with him or her to jail to
check his or her status.

35)lllegal aliens whom INS appre-
hends normally do not show or offer to
show INS any identification, genuine or
false. Three felonies may be commil-
fed by showing false identification to
INS.

36)None of the six illegal aliens
who testified at hearing produced the
false identification cards which they
testified they showed fo the Confractor
when he hired them. The affidavits of
two other illegal aliens make reference
to having such identification attached
to the affidavits, but the affidavits actu-
ally submitted for and admitted into the
record have no such attachments. All
eight of these alfiens testified or stated
in affidavit that they lied to the Contrac-
tor when they were hired and told him
that they were legally in the United
States.

37) Two of the Contractor's employ-

‘ees whom INS arrested as illegal ali-
‘ens on January 31, 1983, had been

mested in INS's inspection of the

lante and Mr. Garcia showed him a
birth ceriificate showing US birth. Then
he testified that he thought Mr. Esca-
lante showed him a "green card” and
Mr. Garcia showed him a birth certifi-
cate. Finally, the Contractor testified
that he thought Mr. Garcia showed him
a "green card.” Mr. Escalante's testi-
mony agreed with the Contractor's first
testimony conceming his documenta-
tion. The Contractor employed both
Mr. Escalante and Mr. Garcia again,
after asking them why they had not
shown these documents to INS when
they were amested. Both had told him
that they did not have the identification
with them at that time and therefore
had not been able to prove they were
bom in the United States. Mr. Esca-
lante testified that he promised the
Contractor that his birth certificate was
genuine and that he had been bom in
the United States. Mr. Escalante's re-
employment occurred about one
month after he was arrested and re-
tumed to Mexico.

38)If a person who has been ar-
rested as an illegal afien and retumed
to Mexico reappears in the United
States with a "green card” more than
six months fater, it is possible, but not
probable, that person has changed
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status since the retum and that the
"green card” is genuine. It is possible
but not probable, therefore, that a per-
son arrested by INS and retumed to
Mexico by INS in July could be legally
present and employable in the United
States by the end of the following
January.

39)Fidel Estrada, one of the Con-
fractor's employees whom INS ar-
rested as an illegal alien on February
16, 1983, had been amested in INS's
inspection of the Contractor's worksite
on July 28, 1982. Three of the Con-
tractor's employees whom INS ar
rested as illegal aliens on February 16,
1983, Salvador and Pedro Antonio
OCrosco and Manuel Gonzalez de la
Rosa, had been arrested in INS's in-
spection of the Contractor's worksite
on January 31, 1983. One of the Con-
tractor's employees whom INS ar-
rested as illegal on February 16, 1983,
Silvinc Escalante, had also been ar-
rested in INS's July 28, 1982, and
January 31, 1983, inspections of the
Contractor's worksites. (See Finding
of Fact 37 above.)

40)After Mr. Estrada's July 28,
1982, amest by INS and retum to Mex-
ico, Mr, Estrada had retumed to Ore-
gon and asked the Contractor for worle.
Because Mr. Esfrada had been ar-
rested and retumed to Mexico, the
Contractor had asked Mr. Estrada if he
then was in the United States legally.
Mr. Estrada had said "yes,"” and had
produced a card which, Mr. Estrada
testified at hearing, was the card de-
picted on page 12 of the booklet It
had a photograph but no fingerprint.
This was the same identification that
Mr. Estrada had showed the Contrac-
tor when the Contractor had originally

hired him. Mr. Estrada had fold the
Contractor that he had not been able
fo prove he was legally in the United
States in July 1982, but now "was in
good shape." The Contractor had re-
employed Mr. Estrada.

After the Orosco's and Mr. Gon-
zalez de la Rosa had been amested on
January 31, 1983, they had been re-
tumed to Mexico. They had subse-
quently reappeared in Oregon and
asked the Contractor to employ them
again. in response, the Contractor had
asked them if they were iegally in the
United States, because of the January
31, 1983, amest by INS and retumn to
Mexico. The Contractor had re-
employed the Orosco's when they had
shown him birth certificates showing
birth in the United States and had told
the Contractor that they had been ar-
rested on January 31 because they did
not have those cerificates with them,
By affidavits, both Orosco's state that
Mr. Gonzalez de la Rosa also showed
the Contractor a birth ceriificate show-
ing US birth in order to be re-employed
after his January 31, 1983, amest The
Contractor testified that he did not re-
member whether Mr. Gonzalez de la
Rosa had shown him a birth cerfificate
or "green card” in onder to be re-
employed. Later he testified that Mr.
Gonzalez showed him a birth
certificate.

There is no evidence on the record
conceming the circumstances of the

Contractor's reemployment of Mr. Es-
calante afier his January 31, 1983, ar--

rest and retum to Mexico. .

41)A reasonably diligent farm labor
contractor would not befieve someone
who maintains that INS amrested him
as an llegal alien and retfumed him to

o another country a person who does

* not have in his or her possession, but
- who is able to produce or obtain, a
" valid US bith certificate.

Persons
holding a US birth certificate are not re-
quired to canry it with them at all times.

42)In explaining why he had not at-
tempted to work for the Contractor af-

¢ ter he had been arrested by INS as an

ilegal alien, a person who had worked

- for the Contractor testified that even if

he had shown the Contractor another
document showing his legal status, the
Contractor would have known he was
llegal because INS had amested him.

43)The Contractor denied at hear-
ing that during times material he re-
employed anyone whom INS had ar-
rested and sent back to Mexico who
thereafter asked the Contractor for re-
employment and offered a "green
card” as proof of his legal status in the
United States. He maintained that he
only accepted birth certificates from
such people as proof of their legal
status in the United States.

44)The Confractor testified that al-

_ though, during times material herein,

he had become suspicious about the
status in the United States of some of

. his workers after overhearing workers

tali, he never knew any of the 42 who
were amested during the four INS in-
spections described above were illegal

- until INS arrested them. He had al-
“layed his suspicions by asking their
- subjects if they were sure they were

egal.”
45)When talking with a reforesta-
on contractor such as the Contractor,
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* Mexico because he did not have a US
" pirth certificate with him, and maintains
" that the US birth certificate he is dis-
© playing is genuine. INS will not retum

Mr. Fisher advises him or her, and this
forum finds, that taking the foflowing
measures will help a contractor detect
ilegal aliens;

a} Ask every applicant if she or he
is a US citizen. If the applicant says
"yes,"” end the inquiry. However, if the
applicant produces a birth certificate, it
should show birth in the United States.

b) If the appiicant says that she or
he is not a US citizen, and you decide
to hire him or her, ask the applicant for
proof of being “legally able to work in
the United States" The only such
proof is a "green card" (Form -151 or
-651), an INS permit stamped "Em-
ployment Authorized”, or one of the
other documents pictured in the book-
let allowing employment in the United
States.

46)It is easy for an illegal alien to
obtain false documentation of being le-
gally present and legally employabie in
the United States (ie, counterfeit
documentation or documentation
which does not belong to him or her).
Quite often forgeries or afterations of
"green cards” are so obvious that even
a lay person can readily detect them,
particularly if that lay person carres a
"green card" himself or herself. How-
ever, it is not reasonable to expect an
employer to detect every false "green
card” [t is reasonable to expect an
employer to ask INS to check a "green
card” if the employer has any suspi-
cions at all about its validity.

47)For the last three to four years
in Oregon, any employer has been
able to telephone INS and have it run a
computer check of the validity of the
information on a "green card.” INS will
call back the employer immediately
with the results.



48)The Contractor testified that he
did not know before February 18,
1983, when Mr. Fisher fold him, that he
could telephone INS to check "green
cards.” This forum cannat find this to
be fact because the Contractor indi-
cated elsewhere in his testimony that
he had tried to call INS to check a birth
certificate before February 18, 1983,

49)if the Contractor knowingly em-
ploys illegal aliens, he can lose his
farm labor contractor license. ifhe em-
ploys ilegal aliens, he can be placed in
default of his contracts with the US
Forest Service and assessed bqui-
dated damages. If he is convicted of
transporting within the Unifed States or
harboring ilegal aliens, he can be
placed in default of his contracts or
subcontracts for work on Bureau of
Land Management land and barred
from receiving such future contracts
and subcontracts in the fulure. The
Contractor can also lose his reforesta-
tion contracts by being unable to com-
plete them on time, when his workers
are not available to work for him be-
cause they have been amested and re-
lumed fo Mexico.

50)The Contractor pays all his re-
forestation workers above the hourly
rate required by the contracts under
which the Contractor is performing the
reforestation work.

51}Between July 28, 1982, and
February 18, 1983, the Contractor did
not attempt to find out how INS could
help him enlist INS's aid in detecting
flegal aliens among his applicants,
even though INS is expert in detecting
ilegal aliens. During that time, the
Contractor did not attempt to apprise
himself of INS procedures and prac-
tices in detecting/processing illegal
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aliens. At hearing, the Contractor sev-
eral times testified that he was not.
aware of INS services for employers or
of basic INS operating procedures or
regulations, and he relied upon this ig-
horance in explaining his confinued
employment of illegal allens between
July 28, 1982, and Febnuary 16, 1983,

52} This forum did not find the Con-.
tractor's testimony on two key points
credible, as it was inconsistent con-
ceming the first point and persuasively
refuted on the second. First, the Con-
tractor testified that he accepted no
documentation of legal status in the
United States but birth certificates from
persons who had been amested as ille-
gal aliens by INS while in his employ,
when they later sought reemployment
with him. He also testified that each
such person showed him a birth certifi-
cate showing US birth, indicating US
citizenship. However, the Contractor

also at different times testified that

three such people showed him "green
cards” to document their status as ali-
ens legally in the United States. The
latter testimony was comoborated as to
one of those people. Since all of the
Contractor's  above-cited testimony
could not be accurate (one may not be
both a citizen and an alien), some of it
mist be inaccurate.

Second, the Contractor’s testimony
identifying the “green cards" he testi-
fied he had accepted from many hirees
was refuted by the testimony of every
such person who testified at the hear-
ing. At hearing, the Contractor's coun-
sel asked him to point out every form in

the booklet which showed a "green:
card" which had been presented to the

Contractor by a hiree. The Contractor
pointed out just the form on page 8 of

that exhibit, stating that form looked
"exaclly the same" as those "green
cards,” but that the latter "usually" had
a photograph. If accurate, therefore,
this testimony would mean that "usu-
aly” the "green cards” the Contractor
was shown (and accepted) were coun-
terfeit, because the “green card" on
page 8 of the booklet never bears a
photograph, and INS issues no form
like the card on page 8 with a photo-
graph. After having repeatedly heard
at hearing that the form depicted on
page 12 of the booklet has a photo-

- graph on it, the Contractor testified that

his hirees had not shown him any form
fike that depicted on page 12. The
Contractor's assertions that he had
been presented with "green cards” like
the form on page 8 of the booklet and
not like the one on page 12 were re-

- futed by the testimony of every single

witness who testified he had displayed
a "green card” to the Contractor, Each
such witness testified that what he had
shown the Contractor was a form
which was (or was most fike) that
shown on page 12. This forum finds
the testimony of the latter four wit-
nesses more credible than that of the

© Contractor on this point, because:

a) it is the testimony of four peo-
ple, each of whom rendered his testi-

- mony separately, out of the presence
- ofthe other three, and unequivocally;

b) it would have been difficult for

- these witnesses to confuse the form
. on page 12 with the form on page 8 of
. the booklet, because of the obvious dif-
- ferences in their appearance; and

¢) because they could not read

- Engiish, none of these four witnesses,
- each of whom was called by the Con-
~ fractor to testify on the Contractor's
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behalf, could read the bold-faced in-
scription on the form on page 12 which
SO clearly incriminates the Contractor
herein: "Bearer May Not Be Employed
in the US" These witnesses did not
know, therefore, that actually they were
testifying against the Contractor in their
testimony conceming the exhibit. On
the other hand, the Contractor reads
English fluently and indicated by his
testimony that he had noted this in-
scription when he fooked at page 12
and had realized that anyone shown
this form would be charged with knowl-
edge that its bearer was not legally
employable in the United States,

Because the Contractor's test-
mony on these points was not credible,
this forum has accorded it little weight.

ULTIMATE FINDINGS OF FACT

1) The Contractor acted as a farm
labor contractor, as defined by ORS
658.405, and was ficensed as such,
during alt imes material herein.

2) At no time material herein did
the Contractor fumish to any of his
workers, when he hired, recruited, or
soficited them, whichever occurmed
first, a written statement complying with
the requirements of ORS 658.440
(1)(f). Even if all the Contractor's evi-
dence on point is believed (except that
which contradicts the Contractor's own
stipulation), the most the Contractor did
was:

a} posta statement

b) which does not contain a de-
scripton of the information re-
quired by ORS 658.440(1}{f(A),
(B), (C), (D), (E) or (F)

c) where his workers could see it
only after they had been hired, re-
cruited, or solicited, whichever




occurred first, and while they were
being transported to the Contrac-
for's worksite.

3) During all times material herein,
the Contractor knew it was a viclation
of faw to knowingly employ an alien not
legally present or legally employable in
the United States.

4) The US Immigration and Natu-
ralization Service inspected the Con-
tractor's crews three times between
July 28, 1982, and February 16, 1983,
inclusively, and discovered that at least
82 percent (41) of the 49 or 50 employ-
ees of the Contractor it checked were
not legally present or legally employ-
able'in the United States. All of these
flegal aliens were arrested by INS and
refumed to Mexico, their country of
citizenship.

5) The Contractor's crew which
INS checked on July 28, 1982, was {o-
tally comprised of employees not le-
gally present or legally employable in
the United States.

6) During all times matenial herein,
the Confractor was aware of the
above-cited amests and retums to
Mexico of his employees. He should
have known from these events that all
of these workers were, at the time they
were arested and retumed, not legally
present or legally employable in the
United States.

7) It is possible for a farm labor
contractor to employ a crew comprised
of persons who are all legally present
and legally employable in the United
States. Other Oregon farm labor con-
tractors have achieved this, and the
Contractor virtually did so two days af-
ter the iast above-cited INS inspection.
Because the Contractor took a few
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reasonable steps to detect ilegal alien
among his Hebo Disfrict employees o

February 18, 1983, over 94 percent of
the employees at his Hebo District
worksite were legally present and le-

gally employable in the United States,

8) The Contractor had personally .
hired every one of the illegal aliens':
whom INS amested on July 28, 1982, -
January 31, 1983, and February 16.°
1983, and had required each to show
him some indication that he was in the |
United States legally. The Contractor -

did not again inspect that indication

thereafter, unless the worker was ar- :
rested by INS while in the Contractor's -
employ and retumed to his country of

citizenship as an ilegal alien.

9) For reasons explained in Find-
ing of Fact 52 above, this forum has
given litle weight to the Contractor's -
testimony as to the type of documenta-
tion of status in the United States he

accepted from his hirees. Therefore,

and because each and every one of

the Conftractor's witnesses except the
Contractor attested to the following
fact, this forum finds that during times
material herein, the Contractor did not
require that his alien hirees show him

proof of being legally employable in the'

United States in the only valid form: an

INS form 1-551 or Form 1-151, an INS

penmit stamped “Employment Author-
ized"” or some other document de-
picted in the INS booklet allowing
employment in the United States.

10)The Contractor re-employed
workers who had been amested by
INS while in his employ and returmed to
Mexico as illegal aliens.

a) In one instance, the Contractor
again employed a person whom, he
knew, twice had been arrested by INS

‘while in the Contractor's employ and
‘retumed to Mexico as an illegal alien.
This person had shown the Contractor
a birth certificate to substantiate his le-
} status the first time the Contractor
re-employed him, and had maintained
that he had been amested because he
had not had his birth cerlificate with
‘him. The Contractor offered no expla-
nation for re-employing the person the
second ime.

b) In'three or four instances, the
Conftractor re-employed workers who
he knew had been amested by INS
while in the Contractor's employ and
returned to Mexico as illegal aliens, be-
cause those persons showed the Con-
tractor birth cerificates and told the
Contractor they had been arrested be-
cause they had not had those certifi-
cates with them.,

c) in at least one inslance, the

. Contractor had re-employed a worker
. who he knew had been amested by

INS while in the Contractor's employ
and retumed to Mexico as an illegal
alien, after that person had shown the
Contractor the same alien identification
that he had produced when the Con-

tractor originally hired him,

11)Any person bom in the United
States is a US citizen. There is no re-
quirement that US citizens cany with
them at all imes their birth certificates.
There is a requirement that aliens cany
with them at all times proof of alien reg-
istration, and there is virtually total
compliance with this rule by legal
aliens.

12)A reasonably diligent farm fabor
contractor should know it is easy to ob-
tain false documentation of legal status
in the United States, including false
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proof of alien registration and fa!se US
birth certificates.

13)A reasonably dlllgent falm |abor
contractor shoukt presume that a per-
son who was amested by INS as an il-
legal alien and retumed to his or her
country through voluntary retum or de-
portation was then an illegal alien. A
reasonably diigent farm labor contrac-
for should not accept from such an
alien the same "proof "of being legally
present and legally employable in the
United States which is the same alien
registration that the person displayed
to the contractor before being arrested
and retumed to his or her country, A
reasonably diligent fam labor contrac-
tor should assume that an alien cannot
adjust his or her status to "legal” within
less than six months of voluntary re-
tumn or deportation to Mexico as an ilie-
gal alien.

14)A reasonably diligent farm labor
contractor should presume that if a
person is deported from the United
States or voluntarily retumed to his
country (once, much less twice), that
person is not a US citizen. That is, a
reasonably diligent farm labor contrac-
tor should presume that if a personis a
US citizen, a) that person will assert
this before deportation or voluntary re-
tum; and b) if that person does so as-
sert, he or she will not be deported or
asked to request a voluntary retum just
because sha/he does not have a birth
certificate with him or her at the time.

15)During times material herein,
when the Contractor became suspi-
cious about the status in the United
States of a worker because of "talk” he
heard, he did no more than ask that
worker if he was "legal”.
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16)Between July 28, 1982, and
February 16, 1983, the Contractor did
not inform himself of INS regulations,
procedures, or practices conceming
the detection or processing of illegal
aliens, or seek INS's advice or other
aid as fo how he could better detect il-
legal aliens among his applicants for
employment.

CONCLUSIONS OF LAW

1} At all imes material herein, the
Confractor was a farm labor contractor
subject fo the provisions of ORS
658.405 to 658.475 and QRS 658.991
(2} and (3).

2) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the subject matter and the persons
herein.

3) During all imes material herein,
the Conftractor failed to comply with
ORS 658.440(1)(f) in that he did not
fumish to any of his workers, at the
time he hired, recruited, or solicited
them, whichever occurred first, a writ-
ten statement that met the require-
ments of ORS 658.440(1)1).

4) The Contractor's failure during
times material herein to require docu-
mentation from his alien hires that
showed that they were legally present
and legally employable in the United
States; the Conftractor's employment,
on the three occasions INS checked
his employees between July 28, 1982,
and February 16, 1983, inclusively, of
forty-one aliens not legally present or
legally employable in the United States
(i.e., 82 percent of those checked); the
Contractor's failure, after he discovered
that every member of the crew he em-
ployed an July 28, 1982, was an iflegal

alien, to take any additional steps be
fore February 18, 1983, to discourage
or detect the presence of ilegal alieng
among his hires and workers ({includ:
ing seeking the aid of the appropriate
federal agency); the Contractor's faj
ure, at all times material before Febny:

ary 18, 1983, to take the reasonable

step which he demonstrated on Febny-
ary 18, 1983, could detect virtually ai

flegal aliens among his workers; the
Contractor's faflure to do anything -
more to check the status of workers he
already employed who he suspected -
were illegal aliens than ask them if they * -
were “legal” the Contractors re- .
employing, during tmes material
herein, workers who he knew had

been illegal aliens and had been ar-
rested and retumed to their country of
citizenship as such while in his employ,
after they showed him the same identi-
fication (a birth certificate in some in-
stances} which they had shown him
before their amests, together constitute,
as a matter of law, knowledge on the
part of the Contractor that he was em-

ploying alien workers not legally pre- -

sent or legally employable in the
United States, within the meaning of
the word "knowingly" as it is used in
ORS 658.440(2)(d).

5) The Contractor failed to comply
with ORS 658.440(2){d) in that be-
tween July 28, 1982, and February 16
1983, inclusively, he knowingly em-
ployed aliens not legally present or le-
gally employable in the United States,

6) Under the facts and circum-
stances of this record, and according
to the law applicable to this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to and
may refuse to renew the Contractor's

" ability in the United States.

iense to act as a farm labor
contractor.
OPINION

Careful scrutiny of the record
herein has made it apparent to this fo-
um that the Contractor took some
steps to either ascertain whether his
hirees were legally in the United States
or to make it appear that he was doing

. so. However, his efforts were some-

at superficial and not reasonably
liigent in kight of the circumstances
and the Contractor’s statutory respon-

- sibiity not to knowingly employ illegal
= aliens. This requirement means that

the Confractor cannot employ persons
whom he actually knows are not legally

- present or legally employable in the

United States and that he cannot em-
ploy persons whom he would know
were illegal aliens if he made efforts to
ascertain their status which were rea-

- sonably diligent under the circum-

stances as he knew them.

*_..Knowledge of facts and circum-
stances which would put a reason-
able man on his inquiry is
tantamount to knowledge of such
facts as a reasonably diligent in-
quiry would reveal" In the Malter
of Alfonso Gonzales, 1 BOL!
121(1978), affd without opinion,
Gonzales v. Bureau of Labor, 39
‘Or App 407, 593 P2d 532 (1979).

What does the record reveal about
the Contractor's employment practices
at issue? The Confractor did not in
fact require that his alien hirees display
documentation of their legal employ-
He ac-
cepted “documentation” which was
false and which may well have evi-
denced non-authorization to work in
the United States. The Coniractor
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knew, at least after INS inspected his
crew on July 28, 1982, that gl| of the
employees on that crew were ‘illegal
aliens and that, therefore, the steps he
was taking to detect illegal aliens were
not working at all. Nonetheless, ac-
cording to the record, the Contractor
did nothing more after July 28, 1982, to
make sure his workers were legally
present and legally employable in the
United States. He did not reinspect
their documentation. He did no more
when he became suspicious that an
employee was an illegal alien than ask
if he was "legal” The Contractor re-
employed persons whom he knew had
been arrested and retumed to Mexico
as illegal aliens while in his employ
and, as "proof* of their being legally in
the United States when he re-
employed them, the Contractor ac-
cepted birth certificates or the same
alien registration from these aliens that
they had displayed to him when he
originally hired them. Reasonable dili-
gence would have led the Contractor
to presume that these people were ille-
gal aliens. Reasonable diigence would
have caused the Contractor to ask INS
to verify the status of these people in
the United States. The Contractor,
however, did not even ask INS how he
could better detect illegal aliens. He
did not inform himself of INS regula-
tions or procedures. He did not at-
fempt to find out whether INS could
help him, much less actually eniist its
aid. Apparently, the Contractor did not
even reiterate io people already work-
ing for him the requirement that they
had to be "legal” until February 18,
1983. When (and because) he finally
took (just) the last precaution, after be-
ing inspected three times by INS in 6
2 months and having 82 percent of his
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workers found to be illegat aliens, he
achieved a crew with 94 percent of its
members legally present and legally
employable in the United States. An
astounding and revealing reversall

It seems apparent that even just a
slightly more assertive approach to his
workers, by the Contractor personally,
about requiring them to be legally pre-
sent and legally employable in the
United States could have produced le-
gal" crews for the Contractor at all
times material herein. This change in
approach certainly constitutes reason-
able diligence by the Contractor not to
employ illegal aliens, as do all of the
above-named actions. Instead how-
ever, during times material herein, the
Contractor took actions which seem
almost calculated to produce illegal
alien workers, and failed to take any-
thing but superficial steps to achieve
the opposite. Consequently, the Con-
tractor's employment of illegal aliens
under the above-described circum-
stances, including his faifure to make
any of the above-described efforts be-
fore February 18, 1983, to identify
them as such, does constitute, under
ORS 658.440(2)(d), the Contractor's
knowingly employing persons not le-
gally employable or legally present in
the United States.

ORDER

NOW, THEREFORE, as author-
ized by ORS 658445, the Commis-
sioner of the Bureau of Labor and
Industries hereby refuses to renew the
Contractor's license to act as a farm
labor contractor for the 1983 licensing
year, which ran from February 1, 1983,
through January 31, 1984,

in the Matter of
PACIFIC CONVALESCENT
FOUNDATION, INC.,

dba McKenzie Manor Nursing Home,
Respondent.

Case Number 02-83

Final Order of the Commissioner
Mary Wendy Roberts
Issued April 19, 1984,

SYNOPSIS

Complainant had an unacceptable’
record of absenteeism, about which he:
had been repeatedly wamed both
orally and in wiiting by Responden
The Commissioner found that it was:
this record, and not Complainant's re- .
port of an on-the-job injury or his even-"
tual receipt of compensation therefor,
that caused Respondent to terminate -
his employment as a nurse's aide, -
Finding no unlawful empioyment prac-
tice, the Commissioner dismissed the -
complaint and Specific Charges. ORS -
659.410; 659.415; OAR 839-06-100,
B839-06-105(2).

The above-entitled contested case
came on regularly for hearing before
Diana E. Godwin, designated as Pre-
siding Officer by Mary Roberts, Com-.
missioner of the Bureau of Labor and
Industries for the State of Oregon. The
hearing was held on November 7,
1983, in Room 221 of the Federal
Building, 211 E. 7th Avenue, Eugene,
Oregon. The Bureau of Labor and In-
dustries was represented by Betty
Smith, Assistant Attomey General.
Respondent  Pacific  Convalescent

Foundation, Inc., dba McKenzie Manor

Nursing Home, was represented by
Timothy J. Harold, and Erwin B. (Sam)
ace, Jr., Attomeys at Law. Florence
ler, Administrator of McKenzie
Manor Nursing home was present as
the representative of Respondent.
The Agency called as withesses Com-
fainant James A. Dupre and Diane
thony, Director of Nurses at McKen-
Manor Nursing Home. Respon-
ent called as witnesses Paula Ogan,

“registered nurse working for Respon-

ent; Vivian_Jenson, registered nurse

- working for Respondent, and Fran

Weitzel, a certified nurse's aid working
for Respondent. Respondent also

“called Compiainant as Respondents
© witness.

. Having fully considered the entire

reoord in this matter, |, Mary Wendy
*'Roberts, Commissioner of the Bureau

f Labor and Industries, make the fol-
owing Rulings Upon Motions, Findings

- of Fact, Conclusions of Law, Opinion,
: and Order.

RULINGS UPON MOTIONS
At the beginning of the hearing the

“Agency moved to amend the Specific
‘ Charges pursuant to a motion which
‘was hand-delivered to the Bureau of

Labor and Industries on October 28,

' 1983, from Ms. Smith. A ruling on the

motion to amend the Specific Charges
had been postponed until the day of

- the hearing. The Agency moved to
camend the Specific Charges as

follows:

Amend to add a new subpara-
graph stating:

"1. "Respondent employed six

or mere persons in September,
1981;"
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Renumber  subparagraphs 1
through 5 to be 2 through 6, re-
spectively, and change original
subparagraph 5 (Amended sub-
paragraph 6) to begin
"On or about September 21,
1981 .."

Amend to add a new subpara-
graph stating :
“2. Complainant applied for and
received Worker's Compensa-
tion Benefits as a result of his
September, 1981 on-thejob
injury.”;
Renumber original subparagraph
2 to be subparagraph 3; At the end
of orginal subparagraph 2
(Amended subparagraph 3), part
(a), add, after the word "employ-
ment,” the words

"and asked to be reinstated to
his former positon with
Respondent"

Respondent did not objeci o the
motion to amend the Specific Charges
and it was therefore allowed. [t was
agreed between Responders angd the
Agency that Respondent's criginaj an-
swer, received at the Bureau on Ocio-
ber 7, 1983, would serve as the
answer to the Amended Specific
Charges.

Respondent renewed the motion to
dismiss the Specific Charges for lack
of jurisdiction that it originally filed with
the Bureau on October 7, 1983. That
motion was denied in a ruling dated the
27th day of October, 1983, The mo-
tion to dismiss was renewed at the
hearing both as to the original Specific
Charges and the Amended Specific
Charges and was again denied.
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The Agency also aved fo exclude
all witnesses from the hearing. This
motion  wss  gravted.  Respondent,
however, requested that Diane An-
thony be permitted to remain in the
hearing room as the legal representa-
tve of Respondent. The Agency ob-
jected on the grounds that Ms,
Anthony had no official position with
the Respondent except as an em-
ployee and therefore could not act as
the legal representative. Respondent's
request that Ms. Anthony be allowed to
remain in the hearing room was denied
and she was therefore excluded along
with other witnesses.

Respondent then moved to ex-
clude Complainant from the hearing on
the grounds he was merely a witness
v the proceedings and not a party
tharets. That motion was denied and
Compiainant was allowed to remain in
the hearing room.

FINDINGS OF FACT -
PROCEDURAL

1) On QOctober 21, 1981, James A,
Dupre filed a verified complaint with the
Civil Rights Division of the Bureau of
Labor and !ndustries afleging that he
had been discriminated against in con-
nection with his employment in that
Respondent failed and refused to rein-
state Complainant to his former posi-
tion of employment or work which was
available or suitable after Complainant
had sustained an on-the-job injury and
had received Worker's Compensation
therefore,

2} Following the filing of the afore-
mentioned verified compiaint, the Civil
Rights Division investigated the allega-
tion in the complaint and determined
that substantial evidence existed to
support these allegations.

3) Thereafter, the Civil Rights Divi.
sion attempted to reach an informg
resoiution of the complaint throug
conference, conciliation, and persuy;
sion, but was unsuccessfd in th
efforts. :

FINDINGS OF FACT — THE MERITS

1) At all imes material herein, Re
spondent Pacific Convalescent Fou
dation, Inc, dba McKenzie Mano
Nursing Home, employed more tha
six persons in Septernber 1981,

2) Complainant was employed by
Respondent on Qctober 30, 1980, as af__.

nurse's aide.

3) Atall imes relevant to this mat--
ter Complainant worked the 11:00 p.m;
to 7:00 am. shift. He worked four days
on and had two days off on a rotating -

schedule.

4) On March 16, 1981, Complain- -
ant was given a copy of an employee
waming record indicating that his ab-

sences from the job were excessive

and that any further excessive absen- .
teaism would result in being put on

“on-call’ status for Sunday through
Thursday if he was unable to work on
Friday and Saturday. The employee

waming record stated that Complain-
ant was not working his shift as sched-

uled and was not working on Fridays

and Saturdays although scheduled to
do so. It indicated also that in January =
he had been absent five days: Thurs- |
day, January 1; Saturday, January 17, |
Saturday, January 31; Tuesday, Feb-

ruary 6, and Sunday, February 18.

This employee waming record was | -

presented and signed by Diana L. Tay-
lor, R.N. {(now Diana Anthony as a re-
sult of mamiage in November 1982)

and was signed by Complainant on

rch 17, 1981, indicating that he had
“eived it. Employees of Respondent
sometimes called in to report that they
id be absent without giving any

5) Atthe time that Complainant re-
coived this employee waming record in
arch of 1981, he had been playing
with a band which caused him to miss
work frequently on Friday and Satur-
day nights. After the waming in March
of 1981, he quit his job with that band.

" 6) In July of 1981, Complainant

“began playing with another band. In

August of 1981, he again missed a
number of days of work: Saturday,
August 1st; Saturday, August 8th;

- Wednesday, August 18th; Tuesday,
- August 25th; and Saturday, August

20th. He also worked only six hours of
an eight-hour shift on Monday, August
31st. Thus of 21 working days in the
month of August when Complainant
was scheduled to work he missed five
days completely and worked only part
of the day one of those days.

7) On Saturday night, August 29th,
Complainant was playing with a band
at the Rodeway Inn in Springfield.

8) On September 10, 1981, Com-
plainant received another written em-
ployee waming record. This employee
waming record was shown to him and
he was given a copy of it by Vivian
Jenson, R.N. It listed the dates of his
absences in August and one day in
September. The employee waming
record indicated on it that any further
excessive absenteeism would result in
dismissal. Complainant did not sign

this employee waming as a result of a
dispute over whether or not the dates
listed were comect Prior to the Sep-
tember 10th waming, Ms. Jenson had
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verbaly wamed Complainant on at
least two occasions about his exces-
sive absenteeism.

9) Despite having received this
second written waming on September
10th, which indicated that any further
excessive absenteeism would resul in
dismissal, Complainant worked only
two hours of an eight-hour shift on Fri-
day, September 11th, and missed
work entirely on Saturday, September
12th. On September 12th, Compigin-
ant was playing with a band in Matheur
County.

10)Even though Complainant
missed work on the two days immedi-
ately following the waming of Septem-
ber 10, he was nol terminated at that
time. On September 16th, Ms. An-
thony wamed Complainant verbally
that his absenteeism was excessive.
However, she did not fire him on the
16th.

11)Complainant reported for work
at 11:00 p.m. on September 18th,
which was a Friday, and in the early
moming hours of September 19th at
approximately 2:45 a.m., he sustained
an on-thejob injury when he pulled his
back lifing a patient in bed. After sus-
taining this injury Complainant filed an
incident report with Respondent as all
employees were required fo do. Com-
plainant worked the rest of his shift until
7:00 am. on Saturday moming, Sep-
tember 19th, but said nothing about
this injury to anyone other than filing
the report That night, September
19th, when Complainant was again
scheduled to work he called in and
said he was not able to work because
his back hurt.

12)On Sunday, September 20th,
Ms. Anthony was in the office
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preparing to leave for a convention for
the week and at that time reviewed the
incident reports filed for September
19th and leamed that Complainant had
injured his back on his work shift that
began on September 18th. She also
discovered at that time that Compiain-
ant had failed to report for work on Sat-
urday night, September 19th. She
then gave instructions to Ms. Ogan to
terminate Complainant the next day.

13)During the conversation of Sep-
tember 16th with Ms. Anthony, Com-
plainant represented to her that he had
been ill during the August and Septem-
ber absences. This statement to Ms.
Anthony was not true, as on at least
two occasions, August 26th and Sep-
tember 12th, when Complainant
missed work, Complainant was in fact
playing with a band. At the time of the
September 16th conversation when
Complainant made the statement to
Ms. Anthony that he was i, Ms. An-
thony Knew that Complainant was not
being truthful but she did not confront
him at that time. On the basis of Com-
plainants misrepresentations  about
missing work because of iiness, Ms.
Anthony had a basis for disbelieving
that Complainant had missed work on
the night of Saturday, September 19th,
for a legitimate medical reason.

14)In September of 1981, Com-
piainant was a member of the Smokey
Valley String Band. That band per-
fomed at the Lane County Fair-
grounds at 10:.00 p.m. on Saturday
night the 19th of September. How-
ever, not all members of the band
played for all scheduled performances
of the band,

15)On Monday, September 21st,
Ms. Ogan telephoned Complainants

house but was not able to speak with

him and left a message with his gj
friend. Later that aftemoon Compiai

ant cailed the nursing home and spoke .
with Ms. Ogan. At that time Ms. Ogan.
informed Complainant that he was ter-

minated for excessive absenteaism

This occurred at approximately 2:30 in
Complainant became:
angry and said Ms. Ogan did not have
authority to fire him. Complainant:

the aftemoon.

asked to talk to Florence Miller, the ad

ministrator of the nursing home, and
also stated that he would come to work
despite having been fired by Ms.

Ogan. Ms. Ogan told him he would be
removed from the premises if he
showed up. At several times during
the conversation Complainant stated to
Ms. Ogan "I can get a doctor's slip.”

16)That same day, September
21st, Complainant saw Dr. John P,
Merrick at the Eugene Hospital and
Clinic at 4:00 p.m. and stated at that
time that he had injured his back at
work on September 19, 1981. Dr.
Memick's examination revealed that
Complainant had muscle spasm and
tendemess bilaterally in the low back.

His impression was that Complainant
had suffered a lumbar strain, Dr. Mer-
rick advised him to go home and stay

in bed for two more days and not work
untit September 24, 1981. Later in the
evening of September 21st, Complain-
ant retumed to the nursing home and
spoke with Ms. Weitzel and with Arthur
Lucy, a patient of the nursing home.
This conversation took place in Mr.
Lucy's room. Complainant told Ms.
Weitzel and Mr. Lucy that he had been
fired that day for absenteeism and be-
cause he couldn't get along with "Shel-
don”. Complainant also said to them

at he had hurt his back and that was
e reason he had missed work on the
gth. Complainant again spoke with
r. Weitzet and Mr. Lucy in Mr. Lucy's

“room on September 29th. At that time,
Complainant said he did not want to

come back to work at the nursing

home, but that someone at the Bureau
-of Labor and Industries had told him

that the nursing home would have to
re him back or pay him. He stated

_that he was angry at the nursing home
for fiing him and would "harass” them

and that they wouid have to pay him.

17)Dr. Merrick gave Complainant a
work release slip indicating that he

‘could retum to work on September

24th. Complainant presented this work
release to Respondent on September
24th and requested that he be rein-
stated to his position. Respondent re-
fused to reinstate Complainant.

18)On  September 24th,

Complainant  received

the date of injury to September 24th,
1981.

19)Several weeks after Complain-
ant presented his back to work slip on
September 24th, he again went back
to the nursing home and spoke with
Ms. Anthony. At that time he said that
he had been to the Bureau of Labor
and Industries and had filed a com-
plaint but would drop everything if he
could have his job back. He also went
to the administrator of the nursing
home to ask for his job back.

20)At the time that Complainant

filled out the incident report in the early:

1981,

- Complainant completed a form 801, *
- State of Oregon Worker's and Em-
- “ployers Report of Occupationat Injury
" or Disease. As a result of the on-the-
 job injury,
- Worker's Compensation Benefits from
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morming hours of Saturday, September
19th, he did not know that his injury
would result in a compensable
workers compensation claim.  The
reason he filed the incident report was
because all employees were required
to do so regardiess of how minor the
injury.

21)Complainant enjoyed his job at
the nursing home. Aside from his re-
cord of absenteeism, Complainant was
considered a satisfactory worker.

22)Although all employees of the
nursing home were required to fill out
incident reports for any injury, however
minor, the filing out of such incident re-
port does not initiate a worker's com-
pensation claim. A worker's compen-
sation claim is initiated by completion
of Form 801 by the employee. This
form 801 is available in Respondent's
business office only during reguiar
business hours Monday through Fri-
day. Thus, Complainant had no op-
portunity to complete the Form 801 at
the time of his injury in the early mom-
ing hours of September 19th, 1981.
However, failure to fill out an incident
report wouid not preclude an employee
from later filing a worker's compensa-
tion claim.

23)The incident reports filed by em-
ployees are logged with Ms. Anthony.
She compiles a monthly statistical re-
port, which is submitted to the medical
director of the nursing home for review
and which is also reviewed by the
safety committee. The safety commit-
tee reviews these reports for the pur-
pose of improving safety.

24)When Ms. Anthony made the
decision on Sunday, September 20th,
to instruct Ms. Ogan to fire Complain-
ant the next day, she did not know that
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Complainant intended to file a worker's
compensation claim.

25)Complainant had a previous on-
the-job injury while working for Re-
gpondent. On that occasion Complain-
ant had completed an incident report
but the injury did not require Complain-
ant to miss work.

26)After his terminalion, Complain-
ant attempted to secure employment
at other nursing homes in the
Eugene/Springfield area but was
unsuccessful.

27)At the time Complainant was
terminated and at the time he re-
quested reinstatement after receiving
the doctor's release, he was eaming
$3.80 an hour. From September 1981
until January 1, 1983, Complainant
would have received no more than
$.15 an hour increase in his wages, in
$.05 increments every six months.
From January 1, 1983, to present,
Complainant would have received no
more than an additional $.15 an hour.
However, any such raise was solely at
the discretion of the administrator of
the nursing home and depended on,
among other factors, the individual em-
ployee's punctuality, regular atten-
dance, dependability, and reliability.
Additionally, Complainant would have

been eligible to take one week's vaca-

tion after one year employment (after
October 30, 1981) and would have
been eligible to take two weeks vaca-
tion after October 30, 1983. Vacation
compensation is determined by the av-
erage number of hours worked during
the previous year and divided by 52
weeks.

28)If Complainant had remained
employed with Respandent until Octo-
ber 30, 1983, he would have been

efigible for a bonus payment of 30 per:
cent of 1/12th of his annual salary a
each year thereafter the bonus per
centage would have increased by 10
percent until the payment equaled 100
percent of 1/12th of annual salary after
ten years. After 15 years, the percent:
age would be 115 percent and 125
percent after 20 years.

29)From September 24, 1981, o
November 7, 1983, Complainant
eamed $4223.00 performing music
and eamned $275.41 in other wages.

ULTIMATE FINDINGS OF FACT

1) Complainant was ermployed as
a nurse's aide by Respondent and be:
gan work on October 30, 1980. Com-
plainant worked the 11:00 p.m. to 7:00
am. shit. He worked four days on

and had two days off on a rotating

schedule.

2) Complainant missed a total of
five days work in January and Febru-

ary 1981, when he was otherwise
scheduled for work. Some of these - | ©
days included Friday and Saturday .

nights when he was scheduled to = |
work. As a result of this record of ab-
senteeism, Complainant was wamed .
in writing on March 16, 1981, that his
absences from the job were excessive.
Complainant signed and acknowl-
edged receipt of this waming. Com-
plainant had been missing work in =
order to play in a band. After the wam-
ing in March of 1981, he quit his job -

with that band.

3) In July of 1981, Complainant
began playing with another band. In = |
August Complainant missed six days - |

of work, when he was otherwise

scheduled to work. He aiso failed to
work a complete shift on a 7th day. At
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ast one of the absences in August

.was due io Complainant piaying with

is band.
. 4) Sometime in late August or

arly September, Complainant was
“wamed verbally on at least two occa-

ons by Ms. Jenson about his exces-
ive absentesism. On September

_10th, 1981, Complainant received an-
 other written employee waming record

advising him again that his absentee-
ism was excessive. This employee

waming record indicated that any fur-

ther excessive absenteeism would re-
sultin dismissal.

5) Immediately after receiving this
waming on September 10th, Com-
plainant worked only two hours of an
B-hour shit on Friday, September
11th, and missed work entirely on Sep-
tember 12th. On September 12th
Complainant was playing with a band
in Malheur County. On September
16th, Ms. Anthony wamed Complain-
ant verbally that his absenteeism was
excessive. However, she did not fire
him on this occasion.

6) In the early moming hours of
Saturday, September 1Sth, Complain-
ant sustained an on-thejob injury
when he pulled his back lifing a pa-
tient. Afer sustaining this injury Com-
plainant filed an incident report with
Respondent. Complainant worked the
remainder of his shift untl 7:.00 am.
Saturday moming. On the night of
September 19th, Saturday night, when
Complainant was again scheduled to
report for work at 11:00 p.m., he called
in and said he was not able to work be-
cause his back hurt.

8) On Sunday, September 20th,
Ms. Anthony leamed that Complainant
had missed work again the previous

night, Septernber 19th. As a result Ms.
Anthony gave instructions to Ms. Ogan
to terminate Complainant the nexi day.

9) On Monday, September 21st,
Ms. Ogan talked with Complainant at
approximately 2:30 in the aftemoon, at
which time she informed him that he
was terminated for  excessive
ahsenteeism.

10)That same day, September
21st, Complainant saw a doctor at ap-
proximately 4:00 p.m. in the aftemoon
reganding his back injury. The doctor's
findings were that Complainant had
suffered a lumbar strain. Later that
same night, Complainant had a con-
versation with a patient and another
employee of Respondent at the nurs-
ing home during which he stated that
he had been fired that day for
absenteeism,

11)Complainant received a back-
to-work relfease slip from his doctor in-
dicating that he could retum to work on
September 24th. Complainant pre-
sented this work release slip on Sep-
tember 24th to Respondent and
requested reinstatement to his posi-
tion. Respondent refused to reinstate
Complainant. On that same day Com-
plainant completed a form 801 for
worker's compensation benefits,

12)As a result of his injury, Com-
plainant received worker's compensa-
tion benefits from September 19th to
September 24th, 1981. At the tme
that Complainant filed out the initial in-
cident report in the eary moming hours
of Saturday, September 19th, he did
not know that his injury would later re-
sult in a compensable worker's com-
pensation claim. Nor did Ms. Anthony
know on Sunday, September 20th,
that the incident report, fied the
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previous evening by Complainant,
would in fact result in any compensa-
ble worker's compensation claim.

13)Complainant had not heen
truthful with Ms. Anthony regarding the
reason for at least one absence in
August of 1981. As a resuit, Ms. An-
thony felt that she could not believe the
Complainant when he stated that he
missed work on Saturday night the
19th for medical reasons.

14)Complainant had previously
sustained an on-the-job injury while
working for Respondent and had com-
pleted the required incident report
This injury did not result in any time off
of work. Complainant was not fired af-
ter sustaining this earlier injury.

15)Respondent terminated Com-
piainant and later denied reinstatement
to Complainant for the separate non-
discriminatory reason that Complainant
had been absent excessively from his
job even after repeated wamings.
Complainant was not terminated either
for filing a workers compensation
claim or because he sustained an on-
the-job injury which, after his firing, re-
sulted in a compensable claim.

CONCLUSIONS OF LAW

1} At all imes materiat herein, Re-
spondent was an employer subject to
the provisions of ORS 659.110 and
669.400 to 659.435.

2} The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the persons and the subject matter re-
lating to the alleged violation of ORS
652.410 and 659.415 herein.

3) Respondent did not terminate
Complainant or deny Complainant re-
instatement to his job because

Complainant had sustained a compen-
sable injury, but for the separate, non-
discriminatory reason of Complainant's
excessive absenteeism. Respondent
did not violate the provisions of ORS
659.410 or 659.415.

OPINION

The issue presented in this matter
is whether Respondent fired Complain- -
ant and later denied him reinstatement ::
to his position because Complainant
sustained a compensable on-the-job

injury or for the separate, non-
discriminatory reason  of
absenteeism.

The Agency specifically charged
Respondent with violation of both ORS
659.410 and 659.415. In a contested
case proceeding brought under ORS
659.410 the Agency has the burden of
proving that Respondent discriminated
against Complainant in the "terms or
conditions" of employment because
Complainant "applied for benefits or in-
voked or utiized the procedures pro-
vided for in_ ORS 656.001 |
656.794.. " (the worker's compensation
statutes). (Emphasis supplied). Re-
spondent raised the affimative de-
fense in its answer that Complainant
was not protected by ORS 659 410 on
the grounds that

"Compiainant had not applied for
benefits or invoked or utilized the
procedures provided conceming
the Worker's Compensation Act”

While it is true that Complainant had
not seen a doctor or filled out the form
801 at the time Respondent made the
decision to terminate Comnplainant and
that decision was communicated to
Complainant, Respondent is wrong in
its assertion that Complainant had not

excess -

invoked" the worker's compensation
srocedures, The evidence is undis-
suted that Complainant filed an inci-
ent report with Respondent reporting
is on-the-job injury shortly after it hap-
ned in the early moming hours of
September 19, 1881, Under Bureau
policy, for purposes of ORS 659410
the term "invoke" includes giving a re-

port of an on-the-job injury to the em-

ployer. This policy is set out in OAR

1 830-06-105(2). While that adminisira-

tive rule cannot be applied directly to

- this matter because it was not filed and
' effective until January 26, 1983, and,
" under OAR 839-06-100, applies to

complaints received after that date, it is

‘nonetheless instructive of what the Bu-

reau policy is and has been on the
question of what is included within the
term "invoke” in ORS 659.410.

if Respondent's line of reasoning
were adopted here, that is, that the
protections of ORS 659.410 do not ap-
ply to workers who sustain an on-the-
job injury until they have made formal
application on the proper workers
compensation form, the result would
be that employers could avoid the pro-
scriptions of the law simply by termi-
nating injured workers immediately
after they leam of the injury and before
there is a formal application for
worker's compensation benefits. 1t
cannot reasonably be argued that the
legislature intended such a practice to
be permissible under ORS 659.410.

However, although this matter does
come under the provisions of ORS
659410, because Complainant in-
voked the worker's compensation pro-
cedures by reporting his on-the-job
injury to Respondent, the Agency has
faled to prove that Respondent
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terminated Complainant  because
Complainant invoked those
procedures.

No evidence of any kind was pre-
sented that Respondent ever fired an
employee for an on-the-job injury. Re-
spondent regularly compiled the inci-
dent reports showing  significant
numbers of injuries to staff. There was
no comparison of these injury incident
reports with employee termination re-
cords to determine if there was any
comelation. Absent any showing of
such a pattem, it seems unlikely that,
given the large number of persons em-
ployed by Respondent and the large
number of on-the-job injuries, Respon-
dent would single out Complainant to
be fired for invoking the worker's com-
pensation procedures.

There was no evidence of any
statements made by any supervisory
employee to the effect that employees
who filed workers compensation
claims would be fired. In fact Respon-
dent required that all injuries, however
minor, be reported. Employees would
not report these if the employer fired
people who sustained injuries.

it is also significant that although
Complainant reported an on-the-job in-
jury while working for Respondent prior
to the injury of September 19th, he
was not terminated. This may be at-
tributable to the fact that this prior injury
did not cause him to miss work, butitis
more likely atiributable to the fact that
Complainant had not yet compiled a
record of excess absenteeism.

Complainant knew that his absen-
teeism was unacceptable and was
jeopardizing his job with Respondent.
Yet despite two verbal wamings prior
to September 10th, a written waming
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on September 10th, and another ver-
bal waming on the 16th, Compiainant
continued to miss work. A key ques-
tion is why Complainant missed work
on the 19th when he knew, after hav-
ing been wamed as recently as the
16th, that any further absence would
likedy result in termination.

Although Complainant cannot re-
member where he was or what he was
doing on the night of September 19th,
he denies having played with the
Smokey Valley Band that night The
affidavit of Pam Baron, a member of
the band, to the effect that the band
played a job on the night of the 19th
and that Complainant was a member
of the band at the time was not suffi-
cient evidence to support a finding of
fact that Complainant actually played
with the band that night. However,
Complainant's testimony that he can-
not remember what he was doing on
the night of the 19th was less than en-
firely credible given that he was fired
less than 48 hours after that night, spe-
cifically for being absent that night, and
he knew he was going to have fo
make a case, at least to Ms. Anthony,
that he was medically disabled.

Complainant filed his verified com-
plaint with the Bureau within one
month of his firing and it seems unlikely
that he would not recall for purposes of
his case whether he was home resting
his injured back on Saturday night,
September 19th, when his contention
was that he should not have been fired
for being absent that night since the
absence was caused by a disabling
injury.

Under the alleged violation of ORS
659 415, failure to reinstate a worker
who has sustained a compensable
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injury, the Agency met its burd
proof by presenting a prima facie ca
that Complainant sustained a compe
sable injury, and when he presentec
his back-to-work doctor's release and
requested his job back Respondent
denied him reinstatement.  Respon:
dent did not dispute these basic facts
but asserted the affimative defense
that Complainant was denied reinstate-
ment, not for the impermissible reason
that Complainant had availed himself
of rights under the worker's compensa:
tion statutes, but for the separate non:-
discriminatory reason that Complainant
had a record of excess absenteeism.

As noted in the Order issued /1 the
Matter of Northwest Tank Repair, 3
BOLI 205 (1982), although the lan-
guage of ORS 659.415 appears to in-
pose an absolute duty on an employer

the-job injury, but had been teling
Complainant all along, before the in-
ury, that his job was in jeopardy.
here was ne dispute about Complain-
ant's record of excessive absenteeism
_for can it be said that Respondent
s in any way unreasonable in its atti-
tude toward the problem. The agency
ites the fact that Respondent did not
sminate  Complainant when he
missed work on part of September 11
and all of September 12 after having
en him a waming an September 10,
as avidence that Complainant's absen-

- tepism was not excessive enough prior
" to the injury-related absence on Sep-
- ternber 19 to justify termination. How-
L‘aver, an employer should not be
‘penalized and required to retain a
~-problem employee because the em-

ployer had in the past shown leniency

~or an inciination to grant "one more

to reinstate an injured worker, the em

. chance."

ployer may defend a complaint brought
under ORS 659.415 on the grounds
that an employee was denied rein-
statement for just cause. The em-
ployers asserion of just cause,
however, is an affrmative defense and
as such the employer has the burden -
of proving the defense by a preponder- -
ance of the evidence.

Respondent has met its burden in
this matter by proving that Complain-
ant was excessively absent from his
job, and that on several occasions -
within a seven month perod from
March to Septernber of 1981 he was -
wamed, both verbally and in writing,
that his job attendance was unsatisfac-
tory and would result in termination un-
fess it improved. Respondent did not
mention the problem of Complainants :
excess absenteeism for the first time
after Complainant sustained his on-

In conclusion, | find that the evi-

-~ dence clearly shows that Respondent
. terminated Complainant and later de-

nied his reinstatement for the separate,

- non<discriminatory reason that Com-

plainant had an unacceptable record of
absenteeism and not because he had
sustained a compensable injury.

ORDER

NOW, THEREFORE, Respondent
not having been found to have en-
gaged in any unlawful practice
charged, the Specific Charges and the
Complaint filed against Respondent
are hereby dismissed acconding to the
provisions of ORS 659.060(3).
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in the Matter of
HIGHLAND REFORESTATION, INC.,
Respondent.

Case Number 03-83

Final Order of the Commissioner
Mary Wendy Roberts
Issued May 8, 1984.

SYNOPSIS

The Commissioner refused to re-
new Respondent's famm labor contrac-
tor license with forestation indorserment
because (1} Respondent corporation,
its principal owner, its supervisor, and
foremen made only cursory inquiries
as to the legal employability of refores-
tation crews, and accepted the work-
ers’ unsupported and undocumented
representations as proof of legal em-
ployability in the United States; (2) at
least 90 workers were apprehended by
the Immigraion and Naturalization
Service on eleven occasions between
February 1979 and January 1983,
were determined to be illegally working
in the U.S,, and were deported; some
were |ater reemployed by Respondent;
and (3) Respondent andfor its owner
or agents failed to provide any workers
with written statements of working con-
ditions, financial amangements, and
pay as required by Oregon statute.
ORS 658.405; 658.410; 658.440(1)(f)
and (2)(d); 658.445; 659.030.

The above-entified contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries
of the State of Oregon. The hearing
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was conducted on October 20 and 21,
1983, in Room 311 of the State Office
Building, 1400 S.W. Fifth Avenue, Port-
land, Oregon. The Bureau of Labor
and Industries (hereinafter the Agency)
was represented by Betty Smith, As-
sistant Atlomey General for the De-
partment of Justice of the State of
Oregon. Highland Reforestation, inc.
(hereinafter the Contractor) was repre-
sented by Joseph A. Yazbeck, Jr., At-
tomey at Law. James Holt, owner and
president of the Contractor, was pre-
sent throughout the hearing.

The Agency called as witnesses
Mr. Holt; Ronald D. Kimmons, Compli-
ance Speciafist for the Wage and Hour
Division of the Agency; Antonio Avila,
the Contractor's supervisor during all
times material herein; Jesus Ledesma,
a foreman for the Contractor during
times material herein; and Ed Fisher,
Charles Woods, James Murray, and
William Clausen, Criminal Investigators
for the US Immigration and Naturaliza-
tion Service during times material
herein,

Jim Work was translator for Mr. Le-
desma. The Contractor called as wit-
nesses Robert W.  Donaldson,
Attomey at Law; Susan P. Graber, At-
tomey at Law; Steve Bauman and Dan
Schreindorfer, US Bureau of Land
Management Project Inspectors at the
Confractor's 1983 Salem Mill Creek
job; Mr. Avila; Mr, Holt and Mr. Fisher,

Having fully considered the entire
record in this matter, |, Mary Roberts,
Commissioner of the Bureau of {.abor
and Industries, hereby make the fol-
fowing Findings of Fact — Procedural,
Rulings — Procedural, Findings of Fact
~ the Merits, Ultimate Findings of Fact,

Conclusions of Law, Opinion, ang
Order.

FINDINGS OF FACT -
PROCEDURAL

‘1) By a nofice dated March 4
1983, the Agency informed the Con:
tractor that the Agency proposed to re-

fuse to renew the Contractor's fam
fabor contractor’s license. This notice
cited as the basis for that proposal the
Contractor's  having knowingly em-
ployed alien workers not legally pre- -
sent or employable in the United
States during January 1983, June -

1982, February 1981, and on numer-
ous other occasions in 1980 and 1979,

in violation of ORS 658.440(2)(d); and
the Contractor's having failed to fumish -
workers hired in January 1983 to work

in Oregon with a written statement in
conformance with ORS 658.440(1)(f).

2) By a letier dated March 17,

1983, the Contractor through its attor-
ney requested a hearng on the
Agency's proposed action.

3) By a notice dated August 18,
1883, this forum notified the Contractor
and the Agency of the time and place
set for the hearing. In response fo the
Contractor's request for a setover, the
forum postponed the hearing. By a
notice dated September 9, 1983, the
forum nofified the Contractor and the
Agency of the second time and place
set for the hearing,

4) Before the commencement of
the hearing, the Contractor through
both Mr. Holt and the Contractor's at-
tomey received from this forum and
read a copy of "Contested Case Rights
and Procedures” and stated that it un-
derstoad and had no questions about
it

5) At the hearing, Agency witness
Ledesma could not readily understand
and communicate in the English lan-
guage, but he could do so in the Span-
ish language. Because Jim Work, a
yrofessional translator, was readily
le to communicate with Mr. Le-
desma in Spanish, translate the pro-
ceedings for him, and accurately
repeat and translate his statements to
the forum, Mr. Work was a "qualified

““interpreter” under ORS 183.418(3)(b).
- Accordingly, this forum appointed Mr.
* Work to act in this capacity during the
~hearing, and he did.

RULINGS - PROCEDURAL

1) At the commencement of the
hearing, the Agency moved to correct

- an error in the Notice of Proposed Re-
. fusal to Renew License by changing

the "June, 1882" violation date speci-
fied in that exhibit to “January, 1982."
The Contractor objected to this
amendment, stating that in its “factual
research, ... (it} to an extent (had)
tended to focus” upon the violation

‘. time periods listed in the Notice. How-

ever, the Contractor admitted that it
had attermnpted to "look through” the en-
tire February 1981 through January
1983 time period embraced in the lan-
guage of the Notice. The Contractor
did not seek a postponement or con-
tinuance of the hearing in order to pre-
pare its defense conceming a January
1982 allegation.

Because the Contracior did not
show, or realy even argue, that it
would be prejudiced by this amend-
ment, and beczsuse this amendment
would serve the presentation of the
merits of this action, the Presiding Offi-
cer granted the motion {0 amend. At
the same time, she made i clear that,
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at the end of the hearing, the Contrac-
tor would have another opportunity to
show the forum how, if at all, it was
prejudiced by this amendment and to
move for a continuance of the hearing
to cure any such prejudice (by giving
the Contractor more time to prepare a
defense to the January 1982 allega-
tion). The Contractor did not make any
such argument or any motion for con-
tinuance at the end of the hearing, and
the Presiding Officer's initial ruling
stands. However, for reasons ex-
plained in Finding of Fact 35 below,
this forum has not found it necessary
to consider the January 1982 allega-
tion for any purpose herein.

2) An exhibit contains, in pertinent
part, affidavits of persons who were not
available for cross-examination at the
hearing. The Contractor has objected
to the (provisional) admission of these
affidavits, arguing that the Agency
failed to give the pre-hearing notice of
them described in OAR 137-03-050(5)
and (8), and that the Confractor will be
unduly prejudiced and injured by the
lack of opportunity to cross-examine
the affiants.

In response, the Agency has of-
fered, in its written closing argument, to
withdraw the affidavils in question,
which appear at certain pages of the
exhibit. Given this offer by the party
which introduced the affidavits and the
Contractor's objection fo them, the fo-
rum withdraws from the record the affi-
davits appearing at those pages of the
exhibit.

The only remaining affidavit in the
exhibit was given by Jesus Ledesma,
who was available for cross-
examination at the hearing. It is not
clear whether the Contractor meant to
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continue its initial objection to Mr. Le-
desma's affidavit, arguing that it was
given under "inherenly unreliable cir-
cumstances." For the reasons de-
scribed in Finding of Fact 54 below,
this forum does not find the circum-
stances under which this affidavit was
given unreliable and does find this affi-
davit evidence of a type commonly re-
led upon by reasonably prudent
persens in the conduct of their serious
affairs. Accordingly, Mr. Ledesma’s af-
fidavit remains part of the record.

FINDINGS OF FACT -- THE MERITS
A. General.

1) During all times material herein,
the Contractor was an Oregon corpo-
ration which hired, recruited, solicited,
and employed workers to perform la-
bor in Oregon in the reforestation of
tands, including but not limited to the
planting and thinning of trees. The
Contractor's workers performed this la-
bor pursuant to the Contractor's con-
tracts with the US Forest Service
(hereinafter USFS) and the US Bureau
of Land Management (hereinafter
BLM). The Contractor performed these
activities for remuneration or a rate of
pay agreed upon in those contracts.
Consequently, during all imes material
herein, the Contractor was a farm labor
contractor, as defined in ORS 658.405,
and was required by ORS 658.410 to
have an Oregon farm labor contrac-
tor's license.

2) During all imes material herein,
James E. Holt was the owner and
president of the Contractor whlch

&

workers.

came into existence in approximately
1977.

3) During ali imes material herein
the Contractor's office was located i
Phoenix, Oregon. Phoenix is a smal
suburb of Medford, Oregon, which i
located next to another smali Medford
suburb called Talent, Oregon.

4) Mr. Holt has been in the refor.
estation business since approximately
1968. On behalf of the Contractor, Mr.
Holt applied for and was granted a

Oregon farm labor contractor's ficense..
by the Agency for each licensing year

material herein.

5) During all times material herein, -
the Contractor employed workers to do
reforestation labor on a bid job to bid
job basis. Each job took from two
weeks to sixly days to complete, often

at mutiple work sites.

8) During all times materia! herein,
the number of reforestation workers
employed by the Contractor varied, -
with the largest number being em-

ployed from March through May of

each year. At the time of hearing, the - | =
Contractor employed approximately ff-

teen workers in Oregon. The Contrac-

tor did not employ more than thity |
workers in Oregon at any one time in - |-

1983, up to the time of hearing.

7) During all times material herein,

the Contractor's reforestation workers

were organized into crews of about
nine to twelve workers, each of which .~ |
was supervised by a foreman. Antonio |
Avila, the Contractor's supervisor, su-

pervised all the Contractor's foremen.

All 1he reforestallon workers the Contractor employed in Oregon about
which there is evidence on the record are male persons. Accordingly, this Or-
der uses masculine pronouns in referring to the Contractor's reforestation

8) During all fimes material herein,

‘the majority of the Contractor's refores-

tation workers have been Spanish-
speaking and not English-speaking.
B. Conceming the Charge that: the

‘Contractor failed to fumish workers

hired in January 1983 to work at the

'Salem Mill Creek Campground with a

written statement in conformance
with ORS 658.440(1)(f).

9) During all times material herein,

| the Contractor required, "as strictly as
- (it deemed) possible,” each of its
" hirees to sign a Contractor's form at

the time of hiring. By signing this form,
the hiree verified, in pertinent part, that
he was aware that he would be paid
wages at the "contract required rate,”
that certain costs might be deducted
from his wages, that he would pay any
damages done by him, and that he
had to get his paychecks from his fore-
man. This form is printed in both Eng-
lish and Spanish. The hirees did not
retain the form after signing it, the Con-
tractor had them retum it fo the
Contractor.

10)During all times material herein,
a project inspector from the BLM or
USFS had to be present whenever
and wherever the Contractor's refores-
tation workers were working on a BLM
or USFS contract. The inspector tried
to hand one copy of a federal form like
an exhibit in the record to each worker
at the Contractor's job site. The in-
spector attempted to do this when
each worker started working on the
job. The inspector usually did this him-
self or herself, but occasionally asked
the Contractor's foreman to help.

The federal form shows free plant-
ing workers, in English and Spanish,
the minimum hourly rate which their
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employer is required by federal law to
pay them, and shows what their mini-
mum gross weekly pay must be for a
given total hours of work in one week.

11)The BLM or USFS inspector for
a job also gave to the Contractors
foreman copies of ancther form like
another exhibit in the record, which the
Contractor was required to post where
the work was being done so that the
Contractor's workers could see it. This
form is an excerpt from the contract
applicable to the job which cites the
minimum hourly wage rates and fringe
benefit payments established by the
US Department of Labor for the work
done under the contract. The Confrac-
tor did not give each (or any) worker a
copy of this fom.

12)The federal forms described re-
fer fo the minimum hourly rates under
the contract as not including fringe
benefits. In ciing the "contract re-
quired rate” as including fringe bene-
fits, an Agency exhibit is at least
confusing and apparently emoneous.

13)A copy of the Agency exhibit
and the federal forms comprise the
only written information pertaining fo
work which is posted at the Contrac-
tor's work sites or given to each of its
workers,

14)The record shows and this fo-
rum finds that during times material
herein:

a) The Contractor made loans to
its workers, in the form of paying for
their raingear (including boots) and de-
ducting the amount of such payments
from the workers' wages. The Contrac-
tor apparently also was willing to make
such loans for the cost of sleeping
bags and room and board. in these




190 Cite as 4 BOLI 185 (1984).

ways, the Contractor "made” loans to  Contractor couid not have appro:
workers, according to the meaning of mated those periods or dates.
that term in ORS 658.440(1)(f{C). 15)Even considered together, -

b) The Contractor's workers chose  copy of the Agency exhibit and the fig
whether to stay in a tent camp near the  eral forms do not provide the informa
work site or in a nearby motel, while tion required by ORS 658.440(1)(f(B
working on a job. If they chose to stay  all of (D), (E), (G) or (H). The informa
in a motel, the Contractor made the tion they do provide conceming the
necessary amangements or made maining subsections of ORS 658.44

available its vehicle to take workers to  (1)(f) is not necessarily complete or:

look for a motel. The Contractors comect
workers were responsible for paying

chose to stay in a camp, the Contrac-  gtates during January 1983, January

tor ailowed him to use one of the Con- 1982 Februa 1981, and numerous
tractor's tents if he wished. In these othel,' occasio?ls in 1,930 and ::79 in:;'

ways, the Contractor provided housing  violation of ORS 658 A402)(d)
services fo its workers under ORS

658.440(1)(f)(D).

The Contractor provided a physi-
cian and “industrial indemnity” insur- times material?

ance for any worker injured on-the-job, -
thereby providing health care services 16)The US Immigration and Natu-

under ORS 658.440(1)(A(D). L
. . forces the Immigration and Natural
The Contractor did not provide any ization Act (hereinafter INA), 66 Stat
day care services for its workers. 163, as amended, 8 USC' 1101 et
c} Either the Contractor's workers  seq,, the federal law regulating immi-
purchased their clothing and equip- gration and naturalization into the
ment themselves or the Contractors United States. The INS's’ purpose
foreman bought it in the workers' pres-  herein material was to control the use
ence and the Contractor deducted the of illegal aliens in reforestation-related
cost from the workers' wages. In the jobs in Oregon.’
latter way, the Contractor fumished is 17)On February 1, 1979, INS ap-

waorkers with clothing and equipment. prehended a citizen of Mexico in Ore-

Although the Contractor did not gon as an illegal alien. This person
know in advance the exact periods, or  stated that he was employed by Mr.
starting or ending dates, of the jobs on  Holt to plant trees. INS determined
which ils workers were employed, that he was an ilegal alien, he
there is no evidence that the

By "illegal alien” this forum means an alien not legally present or legally
employable in the United States.

*

C. Conceming the Cha : the
their motel accommodation's, either di- Contractor nk?lowingly moﬁzltoyt :
rectly or through the loan process de-  alian workers not legally present or
scribed in item (a) above. If a worker legally employable in the Unihed':'

ralization Service (hereinafter INS) en--

ed a voluntary return to Mexico,
he was returned to Mexico.
18) There are two ways a person
hended as, and determined by
o be, an illegal alien may be re-
ed to his or her country of
renship. ‘
‘a) The person signs INS Form
74 and is thereafter "voluntarily re-
" to his or her country of citizen-
p. By signing this form, the person

confesses to being in the United States

llegally, acknowledges having asked
be allowed to retum to his or her

country of citizenship, and acknowl-

edges having been informed that this
uest has been granted. About 98
percent of the people INS apprehends
3s illegal afiens utilize this process.

b} The person requests an admin-
tive hearing. If pursuant to the
earing, an immigration judge makes a
nding that the person is deportable,
the judge either orders deportation or

offers the person a voluntary retum.
~Once a person is deported (as op-

posed to voluntarily retumed), itis a fel-
ny if he or she retums 1o the United
tates.

19)On February 15, 1979, INS ap-

: prehended eleven citizens of Mexico in

Oregon as illegal aliens. Each of these
people told INS that he was employed
in reforestation (or agriculture) by Holt

- Reforestation or James Holt, of

PhoenixMedford, Oregon. INS deter-
mined that each of these people was
an illegal alien, each requested a vol-
untary retumn to Mexico, and each was
returned to Mexico.

20Y0n March 4, 1979, INS appre-
hended ten citizens of Mexico in Ore-
gon as illegal aliens. Each of these
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people told INS that he was employed
by Highland Reforestation as a tree
planter. INS detemmined that each of
these people was an illegal afien, each
requested a voluntary retumn to Mexico,
and each was retumed to Mexico.

21)0n April 2, 1979, INS appre-
hended seven citizens of Mexico in
Oregon as illegal aliens. Each of these
people told INS that he was employed
by Highland Reforestation as a tree
planter. INS determined that each of
these people was an illegal alien, each
requested a voluntary retum to Mexico,
and each was retumed to Mexico.

22)0n June 27, 1979, INS appre-
hended a citizen of Mexico in Oregon
as an ilegal alien. This person told
{INS that he was employed by Jim Holt
of Medford in reforestation. INS deter-
mined that he was an illegal alien, he
requested a voluntary retum to Mexico,
and he was retumed to Mexico.

23)0n August 1, 1979, INS appre-
hended a cilizen of Mexico in Oregon
as an ilegal alilen. This person fold
INS that he was employed by Jim Hoft
of Medford in tree planting. INS deter-
mined that he was an illegal atien, he
requested a voluntary retum to Mexico,
and he was retumed to Mexico.

24)On November 6, 1979, iNS ap-
prehended eight citizens of Mexico in
Oregon as illegal aliens. Each of these
people fold INS that he was employed
by Highland Reforestation or Jim Holt,
of Phoenix/Talent, as a tree thinner.
INS determined that each of these
people was an illegal alien, each re-
quested a voluntary retum to Mexico,
and each was retumed to Mexico.

25)On February 5, 1980, INS ap-
prehended six citizens of Mexico in
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Oregon as illegal aliens. Each of these
people told INS that he was employed
by Highland Reforestation as a tree
planter. INS determined that each was
an illegal alien, each requested a vol-
untary retumn to Mexico, and each was
retumed to Mexico.

26)On February 27, 1980, INS ap-
prehended a citizen of Mexico in Ore-
gon as an iflegal alien. This person
told INS that he was employed by
Highland Reforestation as a tree
planter. INS determined that he was
an Hlegal alien, he requested a volun-
tary retum to Mexico, and he was re-
tumed to Mexico,

27)0On March 11, 1980, INS appre-
hended sixteen citizens of Mexico in
Oregon as illegal aliens. Each fold INS
that he was employed by Highland Re-
forestation of Medford as a tree
planter. INS determined that each was
an illegal alien, each requested a vol-
untary returrt to Mexico, and each was
retumed to Mexico.

28)0n March 31, 1980, INS appre-
hended nine citizens of Mexico in Ore-
gon as illegal aliens. Each told INS
that he was employed by "Holt" and re-
ported "trees” or "laborer” as his occu-
pation. INS determined that each was
an ilegal alien, each requested a vol-
untary retum fo Mexico, and each was
retumed to Mexico.

29)0On April 26, 1980, INS appre-
hended six citizens of Mexico in Ore-
gon as illegal aliens. Five told INS that
they were employed by "Holt' and re-
ported "trees” as their type of employ-
ment. The sixth said his employer was
"Highland Reforestation of Medford."
INS determined that each of these
people was an illegal alien, each re-

quested voluntary retum to Menxg
and each was retumed to Mexico,

30)On February 20, 1981, INS 4
prehended a citizen of Mexico in O
gon as an iflegal alien. This perso
told INS that his employer
"Holt/Gonzalez" and that his type of
employment was “reforestation.”
was apprehended while driving one of
the Confractor's vans. INS determined
that he was an illegal alien, he re.
quested a voluntary retum to Mexico
and he was retumed to Mexico,

31)On March 7, 1981, INS appre-
hended five ciizens of Mexico in Ore-
gon as illegal allens. At the same time,
INS apprehended a sixth citizen of
Mexico, Jesus
{elsewhere in this Order referred to as
Jesus Ledesma). Mr. Ledesma car-
ried a permit to work in the United
States. INS apprehended him in order
to check the validity of his permit and
to explore the possibility of having him
prosecuted criminally for transporting
ilegal aliens. At the time of his appre-
hension, all six of the people appre-
hended told INS that their employer
was "Highland" and that their employ-
ment was "reforestation.” Mr. Ledesma
was a foreman for the Confractor.
These six people were apprehended in
a van belonging to the Contractor and
driven by Mr, Ledesma.

INS determined that all of these - |
peaple except Mr. Ledesma were ille- E

gal aliens; each except Mr. Ledesma
requested a voluntary retum to Mexico,

and each except Mr. Ledesma was re-

tumed to Mexico. The US Attomey
declined to prosecute Mr. Ledesma,
and his permit was found to be valid.

One of the five illegal aliens appre-

hended by INS on March 7, 1981, also

"Ledesma-Galicia™

yd been apprehended by INS at the
rch 11, 1980, occurrence described
Finding of Fact 27 above.

2)On January 10, 1983, INS ap-
hended eleven citizens of Mexico
illegal aliens at the Contractor's Sa-

Jem, Oregon, Mill Creek Campground

worker campsite. £ach of those peo-

ple told INS he was employed by High-

nd Reforestation in tree planting or
riculture. Mr. Holt acknowledges that

these people were the Contractors
employees when they were appre-

hended. INS determined that all
eleven were iflegal aliens, at least nine
them requested a voluntary retumn to
Mexico, and all eleven were retumed
to Mexico. These eleven workers con-
stituted at least half of the Contractor's
Oregon workers at the time

33}There is no evidence or allega-
tion that, outside of Mr. Ledesma, any
of the above-mentioned persons ap-
prehended between February 1, 1979,
and January 10, 1983, were legally
present or legally employable in the
United States. Accordingly, based
upon the INS determination that they
were illegal aliens and upon their sub-
sequent retums to their counbry of citi-

. zenship, this forum finds that all of

these persons (except Mr. Ledesma)
were not legally present or legally em-
ployable in the United States when INS
apprehended them at the above-cited
times.

34) During all times material herein,

Ed Fisher was the team leader of the .

INS criminal investigators assigned to
the Oregon reforestation industry, and
he was present at all but possibly one
of the INS operations at which the ap-
prehensions described in Findings of
Fact 17 through 33 and 35 occumred.
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Mr. Fisher maintained a file of the
Forms 1-213 ("Record of Deportable
Alien”) INS completed conceming (the
persons Mr. Fisher believes o have
been) Mr. Holt's employees whom INS
apprehended in or near Oregon from
1978 through 1983 and determined to
be ilegal aliens. The Forms |-213 in
this record are from Mr. Fisher's file.
Mr. Fisher is "certain” that all of the
subjects of those forms were em-
ployed by Mr. Holt when INS appre-
hended them,

The information on the Forms |-213
in this record specifying the name of
the subject's employer and his type of
employment at the time of apprehean-
sion was provided by the subjects of
those forms. As explained in Findings
of Fact 17 through 33, each person ap-
prehended cn the occasions described
in those Findings named Highland Re-
forestation or Mr. Hoit as his employer
and tree plantingfthinning, reforesta-
tion, agriculture or "trees,” as his em-
ployment Some apprehendees gave
the name of their "boss,” Mr. Holt, be-
cause they did not know the name of
the company which employed them,
Aside from that noted in Finding of
Fact 35, there is no evidence or allega-
tion that, at any time material herein,
Mr. Holt owned or operated any com-
pany other than the Contractor. Each
except one of the ninety people appre-
hended in eleven of the occasions de-
scribed in Findings of Fact 17 through
33 was apprehended because he was
with, and therefore apparently was part
of, the crew of the Contractor which
INS was checking. All of those ninety
people were apprehended while in a
camp, or while being transported to or
from a work or camp site, at which a




crew was working or living while per-
forming one of the Contractor's jobs.
Whenever one of the people appre-
hended on the occasions noted in
Findings of Fact 17 through 33 and de-
termined to be an ifegal alien told INS
he had not been paid yet for all the
work he had done, the Agency made a
wage claim to the Contractor on that
person's behalf. It is logical, and so
this forum finds, that wages were owed
any worker who did not happen to be
apprehended between the time he re-
ceived a paycheck (once every two
weeks from the Contractor) and his
next workday. From the testimony of
the Agency’s Medford Wage and Hour
Division Compliance Officer that he
has not found any wage payment
problem conceming the Contractor
since at least 1980, this forum has de-
duced that the Contractor paid all of
the wage claims made on behalf of the
above-described 90 apprehendees.

Mr. Holt specifically admitted that
the eleven people apprehended on
January 10, 1983, were employed by
the Contractor at that time. In fact, he
did not assert that any of the aliens ap-
prehended on the accasions described
in Findings of Fact 17 through 33 were
not the Contractor's employees when
apprehended. He did testify that he
was not “sure” that all of the persons
apprehended on the occasions de-
scribed in Findings of Fact 17 through
33 and 35 were his employees, but his
reservations apparently related just to
those people apprehended on January
12, 1982, as noted in Finding of Fact
35. These people were employed by
“Aspen Reforestation" and may or may
nat have been Mr. Holt's employees in
fact As noted in Finding of Fact 35
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betow, this forum need not determi
herein whether they were or not. -

cordingly, this forum has not counteq

the persons apprehended by INS
January 12, 1982, as Mr. Holt's or
Contractor's employees for any p
pose herein.

For all of the above-cited reason:

this forum has concluded that at the

fime they were apprehended, the Co
tractor employed, at the very least, 3|
of the above-described ninety workers

INS apprehended on February 15,
1979; March 4, 1979; April 2, 1979;

November 6, 1979; February 5, 1980;
March 11, 1980; March 31, 1980; April
26, 1980; February 20, 1981; March 7;
1981, and January 10, 1983.

35)0On January 12, 1982, INS ap:
prehended twenty citizens of Mexico in
Oregon as illegal aliens. INS deter-
mined that each of these people was
an illegal afien, each requested a vol-
untary retum to Mexico, and each was
refumed to Mexico. All twenty of these
people told INS that they were em-
ployed as free planters by "Aspen Re-
forestation." Mr. Avila appears to have
been the owner of that company.
There was detailed evidence and argu-
ment at hearing as to whether Mr. Holt
was closely enough affiliated with As-
pen Reforestation to be considered the
employer of the twenty aliens appre-
hended on January 12, 1982. How-
ever, given the above-cited numerous
instances during times material in
which Mr. Holt, through the Contractor,
was employing illegal aliens, this forum
finds it unnecessary to determine
whether under the law Mr. Holt was
employing the aliens apprehended on
January 12, 1982, or, therefore, fo

der those apprehensions for any

owingly employing an alien not le-
gally present or legally employable in

estation, Inc." that it proposed to deny
his application for a farm labor contrac-
tor's license, because the Agency had
concluded, upon investigating Mr.
it's activiies, that during the 1977 Ii-
censing year, Mr. Holt knowingly em-
ployed aliens in Oregon who were not

- legally present or legally employable in

the United Sfates, in violation of ORS
658.440(2)(d). Mr. Holt denied these

~‘conclusions and requested a con-
- tested case hearing on the proposed

denial. On September 6, 1978, this

Holts consent, this forum issued a

" Consent Order conceming the pro-

posed denial which recited the above

 facts and suspended Mr. Holt's fam
© labor contractor's license for fiteen
- days.

Through these events, Mr. Holt
knew, as early as 1978, that the
Agency had determined that in his ca-
pacity as owner and president of the
Contractor, he was not complying with
ORS 658.440(2)(d).

37)A minority of workers in the re-
forestation industry in Oregon is
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Hispanic. The majority of that minority
is not legally employable in the United
States.  Most of that majority are citi-
zens of Mexico.

38) Many of the Contractor's work-
ers are not US citizens, and the major-
ity of its workers are Hispanic.

39)During all times material herein,
the Contractor was notified that INS
has apprehended its employee(s) in
Oregon shortly after any such appre-
hension. This notice has come from
INS, from the federal agency upon
whose contract the apprehendees
were working for the Contractor, and/or
from the Agency when it asserted
wage claims on behalf of the appre-
hendees. Accordingly, the Contractor
was aware of the apprehensions de-
scribed in Findings of Fact 17 through
33 shortly after each took place.

40)A farm labor contractor should
assume that employees apprehended
by INS as illegal aliens are not legally
present or legally employable in the
United States. (This does not include
an employes who is taken to a proc-
essing point such as a local police sta-
tion by INS so that INS can check his
or her identification, and who shortly
thereafter is released by INS and re-
tums to work.)

41)Itis extremely easy for an illegal
alien in the United States to obtain
counterfeit identification or identification
which is not his or hers, often in the
form of an INS pemmanent alien regis-
tration ("green") card and a social se-
curity card. Some of the counterfeits
are excellent.

42)There are some Hispanic per-
sons with false identification working in
Oregon's reforestation industry.
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43)During all imes material herein, secwrity number. After the work \ir. Holt has seen some completed 658.440(2)(d} they had their hirees
Messrs. Holt and Avila and the Con- completed this form, it was retumed pages two. Evenwhen he saw apage sign page two of the Agency exhibit
tractor's foremen had the authority to, the Contractor. _ n which the worker gave as his ad- Mr. Avila further testified that he does
and did, hire the Contractor's workers. 48)As noted above, the Contractor jress a location in Mexico, Mr. Holt did not know of any way he could stop hir-
Mr. Avila hired most of the workers (i required, as strictly as it considered: ot question whether that worker really  ing illegal aliens without discontinuing
cluding foremen) for the Contractor possible, its workers to complete page: had been in the United States for at the hiring of Hispanic persons from
during times material herein. Mr. Avila o of the Agency exhibit before sta st the previous three years or ques- Me)aqo. Mr. Avila.also testified that a
did not have to seek Mr. Holts ap- ing to work. This form, in pertine ion the veracity of the other represen- few times each year, he has asked
proval of, and Mr. Holt did not review, part contains a statement that th ations the worker had made by some hirees for identificaion or
Mr. Avila's hiring decisions. worker certifies that he is not in viol . signing the page. wamed them not to be surprised if INS

44)During times material herein, tion of law by being in the United: 52)During all times material herein, aPPre_hQ"d_Ed "_‘e"‘ if they d'f’ not have
the Contractors sources of workers States, that he has been in the United the Contractor's foremen were under Valid identification. Mr. Avila testified
were people who had worked for it in  States for at least three years since his: orders not to rehire any employee who  that he had done this mainly because
the past, from the State Employment last enfry, that his entrance in the ‘had been "picked up” by INS while on  INS had put pressure on the Contrac-
Division, and people who asked it for United States was not encouraged or: “one of the Contractor's job sites, at for to avoid hiring illegal aliens. From
work after hearing by word of mouth  induced by the Contractor or any of its "Jeast if such a person had been re- the latter testimony, this forum con-
that work was available. Because of employees, and that he is the legal tumed to his country of citizenship cl_udes that glﬂ\oughhetest!ﬁedm_at he
the remoteness and changing loca- holder of a social security card and. thereafter. However, the Contractor did not do it often, Mr. Avila believes
tions of its work sites, as well as the number. This statement is written in kept no record of employees who had  that inspecting hirees' identification or
existence of the Contractor's vehicles English and Spanish. By signing this been apprehended by INS and re- Waming them that they must have
for transporting workers to and fromits  form, the worker verified that he fully: tumed to their countries of citizenship. Such identification could help the Con-
work and camp sites, this forum infers  understood the latter statement and’ The Contractor's foremen (and Mr. Av-  tractor avoid hiring, or knowingly hiring,

that the Contractor hired at least most  that it was true. ila) were expected to keep track of illegal aliens. Furthermore, because of
of its workers at places away from its 49)During all imes material herein. such people by talking among them- conflicts in his testimony on po:n.t, this
work sites. when the Contractor gave its workers selves, even though the foremen for't:m oor:]c.:lude?om.:t Mﬁ;cg‘éia dc!id not

45)During all times material herein, page two to complete, it did not ask sometimes did not see each other for 5% any niree for 1Cen n cuing

Mr. Holts hiring directions to Mr. Avila them if they could read & Mr. Holt one-two months, during which times times material, and this forum cannot

were to hire the most productive work-  thinks most of the Contractor's workers they were out of telephone contact with  find !hat.'Mrl. Avia gave any hiree the
ers and not to hire "illegal® workers. canread it each other for long periods of time. abov waming  during  times

Mr. Holt did not tefl Mr. Avila how to ac- 50)During all times material herein, 53)At the hearing, Mr. Holt testified material

complish the fatter.

46)During all times material herein,
Mr. Avila gave the Contractor's fore-
men their directions as to who fo hire.
His directions were the same as Mr.
Holt's above-cited directions. Mr. Avifa
did nct tell the foremen how to avoid
hiring afiens not legally present or le-
gally employable in the United States.

47)The Contractor required new
workers to complete a federal form
W-4 ("Employee's Withholding Alow-
ance Cerlificate”) which asked, in perti-
nent part, for the workers social

after a worker completed page two, the
Contractor did not ask him for docu:
mentation of the statements the worker
had thereby verified or documentation

that the worker was legally present or

legally employable in the United
States,

51)During alt times material herein,

once a worker signed page two, that

form was retumed to the Confractor's
office. The Contractor did not review
the completed page two, other than to
make sure the name thereon matched
the name on that worker's Form W-4,

that, by the actions described in Find-
ings of Fact 45 through 52, the Con-
tractor "has done what ... (i) could do,
... {he's) sure," to comply with the man-
date of ORS 658.440(2)(d), and that
there is no more he could do to avoid
hiring #llegal aliens except not hire
Mexican or Hispanic persons. Mr. Holt
further testified that he cannot teli if
someone is legally in the United States
or not or make a "sincere attempt” to

Messrs. Avila and Ledesma testi-
to comply with ORS

54)Mr. Ledesma was the foreman
of the Contractor's crew which INS ap-
prehended on March 7, 1981. As de-
scribed in Finding of Fact 31, INS
apprehended Mr. Ledesma with his
crew, in order to check the validity of a
permit Mr. Ledesma camied and to
consider prosecuting him on a criminal
charge. After taking Mr. Ledesma and
his crew to the nearest police station
for processing, INS questioned Mr. Le-
desma for about fiteen minutes. Two
hours later, an INS officer spent about
thirty minutes taking a statement from
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Mr. Ledesma. Because Mr. Ledesma
did not speak English, the INS officer
questioned Mr. Ltedesma and elicited
certain information in Spanish, para-
phrased this information and put it in
affidavit form in English, read it back to
Mr. Ledesma in Spanish, made what-
ever comrections Mr. lLedesma re-
quested, read the statement back to
Mr. Ledesma in Spanish, and asked
Mr. Ledesma to sign the statement un-
der oath, which Mr. Ledesma did.

Two of the five aliens apprehended -

on March 7, 1981, were Mr. Le-
desma's brother Demecio and Mr. Le-
desma's cousin. Mr. Ledesma had
hired Demecio and his cousin when
they had appeared in Medford and
asked him for work. Mr. Ledesma
claimed at hearing that he did not know
that they were iilegal aliens. He stated
that he had no contact with his family
since he had left it in Mexico in ap-
proximately 1972, and that when he
hired Demecio, he did not ask where
he had been since 1972 or if he were
legally entited to work in the United
States. Mr. Ledesma also testified that
he did not ask his cousin if he were le-
gally entiled to work in the United
States. His brother and his cousin
each signed page two of the Agency
exhibit.

According to the statement he gave
on March 7, 1981, Mr. Ledesma said,

"l always knew that ... (my brother
and cousin} had no immigration
papers and that they had entered
the US ilegally within the last three
years. | did not know for sure that
the other people in the truck with
me were illegally in the US."

Mr. Ledesma testified at hearing that
- he did not tell INS that he always knew

his brother and cousin had no
immigration papers. Based upon M-
Ledesma's testimony at hearing that
when he gave this statement he was
incarcerated and nervous; that, alleg- -
edly, INS would not let him call his wife; -
and that no one told him of his right to_
an attoney or exactly how long he

would be incarcerated, the Contractor
has challenged the 'reliability" of the
circumstances under which this state-

ment was taken. However, the proce- -

dure used to take Mr. Ledesma's
affidavit is a standard INS procedure,
and affidavits generated by it have
been accepted into evidence by the ju-
dicial forum for years. The officer who
took Mr. Ledesma's statement was
conversant in Spanish and had taken
1000 to 1200 affidavits using this pro-
cedure. Furthermore, immediately be-
fore giving his statement, Mr. Ledesma
signed a statement which gave him, in
Spanish, notice of his legal rights and
notice that by signing it he would
waive asserting these rights. Before
signing this statement, which he could
read, Mr. Ledesma told the INS officer
that he understood it and did not want
an attorney.

Given the fact that this forum finds
it difficult to believe that Mr. Ledesma
did not actually know or have reason to

know that his own brother or cousin |

were in the United States iflegally, and
given the existence of Mr. Ledesma's
signed statement that he did know that
they were, this forum finds that Mr. Le-
desma did know that his brother De-
mecio and cousin were illegal aliens
when he hired them to work for the
Contractor.

Mr. Ledesma was also the foreman
of the eleven worker crew of the

ontractor which INS apprehended on

January 10, 1983. One of these crew
‘members was the same Demecio Le-
‘desma who had been amested while in

the Contractor's employ on March 7,
1981, and voluntarily retumed to
Mexico.

Mr. Ledesma testified that when he
rehired Demecio after his 1981 arrest
and retum to Mexico, Mr. Ledesma
thaught Demecio had a permit to work
in the United States because Demecio
was living with a pregnant US citizen.
Because Mr. Ledesma did not ask to
see Demecio’'s permit, because Mr.
Ledesma failed to give any explanation
as to why he thought living with a preg-
nant US citizen would entitle Demecio
to a US work pemmit, and because Mr.
Ledesma's credibility has been im-
peached by his prevarication as to
whether he knew Demecio was not in
the United States legally when he origi-
nally hired him to work for the Contrac-
tor, this forum does not believe Mr.
Ledesma's assertion that he did not
know Demecio was illegally in the
United States when he rehired him af-
ter his March 7, 1981, amest as an ille-
gal alien.

55)At hearing, Mr. Holt stated that
the fact that so many of the Contrac-
tor's employees have been appre-
hended by INS since 1979 suggests to
him, and he admits, that the Contractor
has “a problem.” Given the context of
this testimony, this forum infers that Mr.
Holt meant that the Contractor has a
problem because it has been employ-
ing illegal aliens.

56)Mr. Holt testified that he con-
sulted with INS several times between
1971 and 1974 as fo how to comply
with ORS 658.440(2)(d). He testified
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that INS's advice to him was to tell the
Contractor's foremen, "Don't hire ille-
gals." ORS 658.440(2)(d) was not en-
acted unfl mid-1975. Since at least
1974, Mr. Holt has not attempted to as-
certain whether INS could help him
comply with that statute or actually en-
listed INS's aid on any aspect of this
subject, including how to detect false
identification.

57)Federal law requires all aliens in
the United States fo carry proof of alien
registration with them at all imes.

58)One form of proof of alien regis-
fration is what has commonly been
called a "green card" It is a perma-
nent alien registration card, issued by
INS. It entitles its subject fo be and
work in the United States. Another
form of alien registration is an INS per-
mit. if the subject of this permit (a letter
or a form) is legally employable in the
United States, the pemmnit wil be
stamped "Employment Authorized.”

59)When INS investigator Fisher
advises employers as to how to detect
applicants for work who are not legally
present or legally employable in the
United States, he tells them to take the
following steps:

a} On the initial application, ask if
the applicant is a citizen of the United
States.

b} If the applicant says "yes," end
the inquiry. (if you are suspicious that
the applicant is not telling the truth, ask
INS to check the applicant's claim.)

c) Ifthe applicant answers "no,"” go
no further at that time. However, in-
clude on your application the state-
ment that if the applicant is not a US
citizen, he or she will be required to
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fumnish proof of alien registration at the
fime he or she is hired.

d) If you decide to hire an appl-
cant who has answered "no" to the
above-cited question, require him or
her to produce proof of alien registra-
tion before you put him or her to worlc
If the hiree produces an INS permit, be
sure it is stamped "Employment
Authorized." ‘

INS investigator Woods also ad-
vises employers on how to detect ille-
gal aliens among their applicants. He
suggests substantially the same proce-
dure as Mr. Fisher. However, he ad-
vises employers to ask all applicants if
they are legally able to accept employ-
ment in Oregon and to hire only those
applicants who answer affirmatively
and produce documentation of that an-
swer. A citizen of the United States
can do this by producing, for example,
a birth ceriificate showing US birth. An
alien can do so with a "green card” or
an INS permit stamped "Employment
Authorized."

60)If an employer is suspicious that
the documentation of status in the
- United States produced by an appli-
cant is counterfeit or being used
fraudulently, the employer can ask INS
to check it. '

61)At least two QOregon employers
have used one of the processes de-
scribed in Finding of Fact 59 and other-
wise cooperated with INS. Each has
experienced a significant reduction in
the number of illegat aliens it employs.

62)Social security cards should be
legally issued only to persons legally
employable in the United States. How-
aver, because of the ease with which
these cards have been forged, INS

has not gone as far as taking the posi- ';

tion that a social security card is evi-

dence of being legally employable in
the United States upon which an em-

ployer can rely,

63)A person under deportation pro-
ceedings and awaiting a determination
by an immigration judge of his or her

status in the United States is not enti-

tied to work in the United States with-
out special authorization by INS, as
evidenced by "Employment Author-
ized” stamped on an INS permit. Be-
cause subjecting a person o
deportation proceedings is the ultimate
sanction INS can impose {unless it can
pursue criminal prosecution), there is
no (further) penaity against a person
who works without INS authorization
while under deportation proceedings.

64) The Contractor's expert witness
on immigration law is an attorney
whose immigration law practice con-
sists of counseling or representing ali-
ens wanting to enter, remain, or work
in the United States, or their employer.

ULTIMATE FINDINGS OF FACT

1} The Contractor acted as a fairm
labor contractor, as defined by ORS
658.405, and was licensed as such,
during all imes material herein.

2) The Contractor did not fumish
to any of the workers it hired in Janu-
ary 1983 to work at the Salem Mil
Creek Campground, at the time i
hired, recruited, or solicited them,
whichever occurred first, a written
statement complying or substantially
complying with the requirements of
ORS 658.440(1)(f). The written infor-
mation conceming the Contractor's
work which was made available to
those workers did not supply much of

the information required by ORS
658.440(1)(f). The one written state-
ment which was given to each of the
Contractor's workers for each worker
to retain was not given to them at the
time required by ORS 658.440(1)(f).

3) During times material herein,
the Contractor employed at least
ninety aliens not legally present or le-
gally employable in the United States.

4) During all times material herein,
the Contractor knew it was a violation
of law to knowingly employ an alier not
legally present or legally employable in
the United States. The Contractor also
knew that immediately before times
material herein, the Agency had deter-
mined that the Coniractor was know-
ingly employing aliens not legally
employable or legally present in the
United States, in violation of ORS
658.440(2)(d).

5) The ninety illegal aliens whom
the Contractor employed during times
material herein were apprehended as
ilegal aliens by INS on eleven different
occasions between January 15, 1979,
and January 10, 1983. On each of
these occasions, INS checked a crew
working for the Contractor or a person

- fiding in one of its work vehicles.

Every person apprehended as an ille-
gal alien on these occasions was sub-
sequently determined to be an illegal
alien by INS and retumed to Mexico,
his country of citizenship.

6) There is no evidence on the re-
cord that any of the Contractor's work-
ers during ltimes material, except
Foreman Ledesma and supervisor Av-
ila, were legally present and legally
employable in the United States.
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7) Either the Contractors presi-
dent Jowner, its Supervisor, or one of
its foremen hired each of the above-
mentioned ninely iflegal aliens. At the
time each was hired, he signed a form
certifying in pertinent part that he was
not violating the law by being in the
United States and that he was a legal
holder of a social security card and
number. Requiring this as strictly as it
deemed possible was the Contractor's
only effort to comply with ORS
658.440{2)(d) during times material
herein. The Contractor did not ask or
require any applicant, hiree, or worker
to produce documentation of either of
the representations on the above-
mentioned form or documentation that
he was legally present or legally em-
ployable in the United States. The
Contractor did not check suspiciously
contradictory information given on the
above-cited form or otherwise seek to
determine whether the workers it em-
ployed were in fact legally present or
employable in the United States. The
Contractor did not otherwise attempt fo
discourage illega! aliens from entering
its employ.

8) Although the Contractor's hiring
agents were directed net to hire illegat
aliens, the Contractor gave them no in-
structions as to how to accomplish this,
beyond having hirees sign the form
cited in Uttimate Finding of Fact 7.

9) Although the Contractor's hiring
agents were not supposed to rehire
anyone who had been apprehended
by INS while employed by the Contrac-
tor and returned to his country of citi-
Zenship, the Contractor gave these
agents no means reasonably calcu-
lated fo allow them to accompiish this.
The Confractor failed to even keep a
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record of employees who had been
apprehended by INS and who had not
retumed to work shortly thereafter.

10)In two instances during times
malerial herein, the Contractor re-
employed workers after they had been
apprehended by INS while in the Con-
tractor's employ in Oregon and re-
tumed to Mexico as illegal aliens. In
one of those instances, the same per-
son, using the same name, was appre-
hended twice while in the Contractor's
emplay in one year. In the other in-
stance, the same person, using the
same name, was apprehended while
in the Contractor's employ on March 7,
1981, and January 10, 1983. He had
been hired twice by the same person,
the Contractor's foreman and his
brother. In each of these two in-
stances, the Contractor knew that INS
had apprehended these people as ille-
gal aliens when it re-employed them.

11}in at least three instances dur-
ing times material herein, one of the
Contractor's foremen hired people he
knew were not legally present or le-
gally employable in the United States.
He hired one brother twice, knowing
both times that he was not legally pre-
sent or legally employable in the
United States. He also hired his
cousin knowing that he was not legally
present or legally employable in the
United States.

12)Shortly after their apprehen-
sions, the Contractor knew that each
of the ninety workers cited in Ulimate
Finding of Fact 5 had been appre-
hended by INS as illegal aliens. From
their failure to retumn to work shortly af-
ter being apprehended, the Contractor
should have deduced that they were
retumed to their country of citizenship

as illegal aliens. A contractor should

assume that an employee appre:

hended by INS as an illegal alien who

does not retumn to worlk shortly thereaf-

ter is not legally present or legally em-

ployable in the United States.

13)INS advises employers frying to
comply with ORS 658.440(2)(d) fo re-
quire any non-citizen hiree to produce
proof of alien regisiration befare em-
ployment, or to ask all hirees to pro-
duce documentation of being legaly
employable in the United States before
employment. All aliens in the United
States must cany proof of alien regis-
tration, and this proof should indicate to
the employer whether the alien is or is
not legally employable in the United
States. A permanent alien registration

card or an INS permit stamped "Em-

ployment Authorized” suffices as docu-
mentation of iegal employability in the

United States for an alien; a birth certifi- =

cate showing US birth suffices for US
citizens. A social security number or
card by itself {or together) should not
be relied upon as evidence that the
bearer is legally employable in the
United States.

14) An illegal alien can easily obtain
false identification (i.e., identification
which is counterfeit or which does not
belong fo the alien using it) in the
United States, including a permanent
alien registration card and a social se-
curity card. There are Hispanic aliens
with false identification working in the
reforestation industry in Oregon. INS
suggests that if an employer is suspi-
cious that the documentation of being
legally employable in the United States
which a worker or applicant has pro-
duced is false, that employer ask INS
to check the decumentation.

15)At no time material herein did
e Contractor aftempt to ascertain

“whether INS could help it, or seek INS
“advice or other aid, as to how the Con-

tractor could better detect illegal afiens

“among its hirees and workers. During
“times material herein, INS had at least

two agents who provided such advice
nd aid in Oregon.
16)in Oregon, at least two employ-

“ors who have followed the INS advice

described in Uitimate Finding of Fact
13 and otherwise cooperated with INS
have substantially reduced the number
of ilegal aliens in their employ.

47)The Contractor has not demon-
strated to this forum, and therefore this
forum cannot find, that under the fed-
eral immigration and Naturalization
Act, it is possible for an alien to be le-
gally employable, and at the same time
not legally present, in the United
States.

CONCLUSIONS OF LAW

1) At all times material herein, the
Contractor was a farm tabor contractor
subject to the provisions of ORS
658.405 to 658.475 and ORS 658.991
(2) and (3).

2) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the subject matter and the persons (in-
cluding the Contractor) herein.

3) The actions and knowledge of
Messrs. Halt, Avila, and Ledesma and
the Contractor's other foremen de-
scribed herein are properly imputed to
the Contractor.

4) During all imes material herein,
the Contractor failed to comply with
ORS 658.440(1)(f) in that it did not fur-
nish to any of its workers, at the time it
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hired, recruited, or solicited them,
whichever occurred first, a written
statement that met the requirements of
ORS 658.440(1)(f). "Fumish to each
worker,"” as it is used in ORS 658.440
(1Xf, means physically give to each
worker for that worker to retain.

5) The Confractors employment
during times material herein of at least
ninety aliens not legally present or le-
gally employable in the United States;
its failure to require or even request,
during times material herein, documen-
tation from any of its hirees or workers
that showed that they were legally pre-
sent and legally employable in the
United States, its failure to take any
step at any time material to detect or
discourage illegal aliens among its
hirees and workers, other than trying to
have each hiree sign a form stating
that he was not violating the law by be-
ing in the United States and that he
had a social security card and number;
its failure, at any time during the nearly
four years encompassed by the eleven
occasions on which INS apprehended
the above-mentioned ninety employ-
ees, to make any additional effort to
detect or discourage hirees or workers
not legally present or legally employ-
able in the United States (including its
fallure fo ask the aid or advice of the
appropriate federal agency), its rehiring
during fimes material herein persons
whom it knew had been apprehended
as ilegal aliens while in the Contrac-
tor's employ and whom it should have
assumed were not legally present or
legally employable in the United
States; and its hiring in at least three
instances during times material per-
sons whom it actually knew were not
legally present or legally employable in
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the United States together constitute,

as a matter of law, the Contractors

knowledge that it was employing afien
waorkers not legally present or legally
empioyable in the United States, within
the meaning of the word "knowingly"
as itis used in ORS 658.440(2)(d).

6) During times material herein,
the Contractor failed to comply with
ORS 658.440(2)}{d) in that between
February 15, 1979, and January 10,
1983, it knowingly employed aliens not
legally present or legally employable in
the United States.

7) Because this forum cannot con-
clude that ORS 658.440(2)(d) conflicts
with the Immigration and Naturalization
Act by prohibiing a contractor from
knowingly employing a person whom
the contractor may legally employ un-
der the INA, this forum cannot con-
clude that ORS 658.440(2)(d) is
preempted by the INA.

8) ORS 658.440(2)(d) does not
put an unreasonable burden onh a
contractor.

9) Because a contractor can com-
ply with both ORS 658.440(2)(d) and
Title Vil of the Civil Rights Act of 1964,
as amended, 42 USC. 2000e of seq.,
at the same time, ORS 658.440(2)(d)
is not preempted by Title VI by virtue
of any conflict with Title VII.

10)Under the facts and circum-
stances of this record, and according
to the faw applicable in this matter, the
Commissioner of the Bureau of Labor
and Industries has the authority to and
may refuse to renew the Contractor's
icense to act as a farm labor
caontractor.

OPINION

A. Conflict Preemption by the Immi- -

gration and Naturalization Act

The Contractor argues that ORS
668.440(2)(d) conflicts with the immi- -
gration and Naturalization Act, the fed- -
scheme  for

eral statutory
comprehensively regulating immigra-
tion and naturalization into the United
States. Because of this conflict, the
Contractor's argument continues, ORS
658.440(2)(d) is preempted by the INA
under the Supremacy Clause of Article
VI of Clause 2 of the United States
Constitution.

The merit of this argument tums on
whether ORS 658.440(2)(d) "can be
enforced without impairing the federal

superintendence of the field" covered

by the INA. Flonda Lime & Avocado

Growers v. Pawl, 373 US 132, 142

{1963).

The Contractor points to De Canas
v. Bica, 424 US 933 (1976) (hereinaf-
ter De Canas), in which the US Su-
preme Court acknowledged that a
California statute (2805(a) of the Cali-
fornia Labor Code) prohibiting an em-
ployer from knowingly employing an
alien "not entitled to lawfu! residence in
the United States" conceivably could
unconstitutionally conflict with the INA.
As its only example or explanation of
such a conflict, the court cited the pos-

sibility that the California statute might

prevent employment of aliens who, al-

though not entitied to fawfu) residence

in the United States, might be permit-
ted under federal law to work in the
United States. The court remanded the
case to the California Court of Appeal
to construe the Califomnia statute. The
Califdrmia Court of Appeal never did
50,

Gl
L
i ;
LR
o
i

In De Canas, the US Supreme
Court did not explain how one could be
lawfully permitted to work in the United
States without being entitled to lawful
residence in the United States. How-
ever, by citing it as the source of the
court's knowledge of some California
reguiations, the court did acknowledge
its awareness of Dolores Canning Co.
v. Howard, 40 CA3d 673, 115 Cal Rptr
435 (1974) thereinafter Dolores Can-
ning). In Dolores Canning, the Califor-
nia Court of Appeal gave the example
of a situation in which the federal gov-
emment might authorize daytime work
in Califomia by Mexican nationals who
were required to retumn to their homes
in Mexico each night and therefore
were not fawful residents of the United
States. Dolores Canning also cited
"diplomats, officers and employees of
foreign governments, business visitors
and tourists, naval and aircraft crew-
men, investors, students, media repre-
sentatives, professors and research
assistants, a fiance(e) of a US citizen,
and executive employees" as aliens
who, under the INA, are authorized to
work although they are not entitied to
legal residence in the United States
because they are legally in the United
States on a temporary basis only and
have not abandoned their residence in
their home country.

ORS 658.440{2)(d) differs materi-
ally from Califomia 2805(a) conceming
the Dolores Canning examples. Be-
cause Oregon is not a state bordering
on Mexico or any other country, it
wouid not be subject, in any cumently
imaginable situation, of a federal regu-
lation authorizing daytime work of re-
forestation or agriculture workers who
would refum {o their home country
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each night  Furthermore, ORS
658.440(2)(d) does not require, as
does Califomia 2805(a), that an em-
ployee be entitied to lawful residence in
the United States; ORS 658.440(2)(d)
requires that an employee be "legally
present' and “legally employable” in
the United States. (Emphasis added.)
The Dolores Canning examples of per-
sons who are legally employable but
not legal residents in the United States
are inapplicable to this matter, because
those persons were fegally present in
the United States (on a temporary ba-
sis) even though they were not legally
residents in the United States.

The Contractor points out that ORS
658.440(2)(d) prohibits the employ-
ment of a hypothetical alien who is not
legally present, but is legally employ-
able, in the United States. The Con-
tractor argues that ORS 658.440(2)(d)
conflicts with the federal legisiative
scheme because under the INA, it is
possible to be legally employable, but
not legally present, in the United
States. The Contractor produced an
expert witness to provide examples of
such a situation. This expert is an at-
tomey whose immigration law practice
consists of counseling or representing
aliens who wish to enter, stay, and/or
be employed in the United States, or
their employers. A careful analysis of
alt the testimony of the Contractor's ex-
pert reveals that he argued in pertinent
part only that there could be instances
in which an afien was legally employed
in the United States before the alien
had established through the appropri-
ate bureaucraic or adjudicative
mechanism that she or he was legally
in the United States. For instance, an
alien under deportation proceedings
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who has applied for suspension of de-
portation because of alleged entitle-
ment to be in the United States is not
removed from the United States
unless/until she or he is found to be
deportable as a result of the proceed-
ing. The alien must have INS authori-
zation in order to legally work in the
tUnited States while awaiting the reso-
lution of the application. for suspension
of deportation. However, INS will not
penalize the alien for working without
such authorization, because INS has
no further sanction o impose on a per-
son who is already under deportation
proceedings and who is not subject to
cnminal charges. it is obvious to this
forum that INS agents Woods and
Fisher are comect in asserting that the
fact that INS cannot further penalize
such a person for working does not
mean that the person is legally em-
pioyable under ORS 658.440(2)(d) or
any other law. Morecver, the Contrac-
for's expent argued that such a person
is legally present in the United States, if
INS allows him or her to remain here.
Accordingly, the Contractor's own ex-
pert argued that a person under depor-
tation proceedings who has applied for
suspension of deportation is not only
legally employable in the United States
(whether or not he or she has received
authorization to work from INS), but
also legally present in the United
States,

Taken as a whole, the testimony of
the Contractor's imrnigration law expert
did not point out any situation in which
the expert believed that a person
would be not legally present in the
United States while being legally em-
ployable in the United States. Further-
mare, the expert did not testify that in

his opinion ORS 658.440(2)(d) con-
flicts with the INA by preventing the
employment of an alien not legally pre-
sent but legally employable in the
United States.

In sum, the Contractor offered no
examples of how or when an alien
couid be legally employable but not le-
gally present in the United States be-
yond the above-discussed reference to
that situation in De Canas and its ex-
pert's testimony. Neither source dem-
onstrated to this forum a circumstance
in which ORS 658.440(2){d) would
conflict with the INA by proscribing the
knowing employment by a farmn labor
contractor of a person who is legally
employable in the United States even
though not legally present here under
federal law. This forum cannot con-
clude therefore that it is possible under
federal law fo be legally employable
but not legally present in Oregon (and
in fact this forum has assumed that an
alien legally employable in the United
States is aiso legally present here).
Accordingly, this forum rejects the
Contractor's contention that ORS
658.440(2)(d) is preempted by the INA
because it conflicts with the iNA.

B. ORS 658.440{2)(d).

. i
lmwwf
aniglahlﬂ_lﬂ_ﬂ]ﬁﬂnﬁed_ﬁtat&s_dunng_ ial?

According to in the Matter of Al-
fonso Gonzales, 1 BOLlI 121, 128
(1978), affd without opinion, Gonzales
v. Bureau of Labor, 39 Or App 407,
593 P2d 532 (1979}, a contractor who
employs an illegal alien does so know-
ingly if the contractor actually knows
that the alien is not legally present or
legally employable in the United

States, or if the contractor would know
this fact if he or she made efforts to as-
certain the alien's status which were
reasonably diligent under the circum-
stances as he knew them. Nothing in
the language of ORS 658.440(21d) or
in its existing legislative history indi-
cates that a contractor who merely re-
quires, or fries to require, its hirees to
sign a form which says, in pertinent
part, that the hiree is legally in the
United States and that the hiree holds
a social security number and card, has
made a reasonably diligent inquiry into
its hirees' status in the United States.
This forum has no doubt that a con-
tractor who does no more than this,
particularly under the aggravating cir-
cumsiances in the instant matter, has
faled to use reasonable diigence to
ascertain whether it is employing aliens
not legally present or legally employ-
able in the United States.

When ORS 658.440(2)(d) was en-
acted, as Senate Bill 404 in 1975, the
word "knowingly" was added fo it by
the House Committee on Labor and
Business Affairs, the last committee to
act on SB 404 before the Legislature
completed its enactment. Furthermore,
this amendment was considered only
during the final two meetings at which
this Committee considered SB 404.
Although the record reveals that this
amendment was discussed by the
Committee at its May 13, 1975, hear-
ing and its June 3, 1975, work session,
the indefinite language of those discus-
sions and the indecipherability of perti-
nent parts of the tape-recorded record
of those discussions make it impossi-
ble to ascertain their thrust or import at
crucial times. Only two conclusions
emerge from a careful evaluation of
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the legislative record of SB 404, par-
ticutarly that which concems the addi-
tion of "knowingly:"

a) The itwo commitees which
acted on SB 404 did contemplate re-
quiring farm iabor contractors to make
reasonably diligent efforts to ascertain
whether their workers were legally pre-
sent and employable in the United
States, by whatever mechanisms
might be available, including requiring
some sort of docuimentation of that
status.

b) The commiltee which consid-
ered and approved the addition of
"knowingly" gave discretion to the ad-
ministrator of the Agency fo make
judgments as to whether a particular
combination of circumstances consti-
tute the knowing employment of aliens
not legally present or legally employ-
able in the United States.

in this matter, the Agency has exer-
cised that discretion in determining that
the Contractor has not exercised rea-
sonable diligence under the circum-
stances to avoid employing ilegal
aliens, and therefore has knowingly
employed aliens not legally present or
legaly employable in the United
States. Given the Contractor's failure
to require or even request any docu-
tentation of its workers' legal pres-
ence or employability in the United
States, much less to make any other
reasonabie effort to respond to its con-
tinuing employment of ilegal aliens (of
which it was aware through the INS
apprehensions), this forum is well
within the directive it has received from
the Legistature in concluding that, as a
matter of law, the Contractor knowingly
employed aliens not legally present or
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employabie in the United States during
times material.

The Contractor contends that ORS
658.440(2)(d) puts an unreasonable
burden on farm labor contractors. The
Contractor used an expert wilness to
ilustrate how complex can be the de-
termination, in conceivable instances,
of whether a person is entitled to be
present in the United States. This fo-
rum agrees that it is possible that not
even a person himself or herself may
know whether she or he is entitled to
be legally in the United States. How-
ever, ORS 658.440(2)(d) does not hold
a contractor absolutely fiable for em-
ploying any perscn who is ullimately
determined to not be legally present
and employable in the United States.
It holds a contractor culpable only if the
Contractor employs a person who is
not legally present and legally empioy-
able in the United States when the
contractor actually knows of, or would
discover with reasonable diligence,
that person's illegal status. Certainly,
the more debatable a person's status,
the less likely it would be that this fo-
rum would find that a contractor actu-
ally knew or shouid have known that
the person was (or ulimately would be
found fo be) not legally present and le-
gally employable in the United States.
in this matter, however, there is abso-
lutely no evidence that the status of
even one of the at ieast ninely illegal
aliens the Contractor employed during
times material was questionable or that
even one of those aliens fell into any
category the Contractors expert de-
scrbed which would have rendered

the determination of the alien's status -
complex. All of those aliens were de-:
termined to be illegal by INS. Virtually
all of them admitted this status and .

asked to be retumed to their country of

citizenship. All were retumed to that

country as ilegal aliens.

The responsibiity ORS 658.440

(2)(d} puts on farm labor contractors is
not an unreasonable burden for farm
labor contractors in general, and was
not an unreasonable burden for the
Contractor herein.

| 44 n ity-
ional ?

This forum has not considered the

Contractor's assertion in its Memo in

Opposition to Commissioner's Refusal
to Renew License that ORS 658.440
(2Xd) is unconstitutionally vague, be-
cause the Contractor made no expla-
nation or argument in favor of that
assertion other than citing the unrea-

sonable burden argument this forum

has discounted above.

C. Conflict Preemption: Title VIl of
the Civil Rights Act of 1964, as
Amended.

The Contractor argues that ORS
658.440(2)(d) conflicts with Title VIl by
requiring an employer to do more than
inquire whether a person is legally em-
ployable in the United States.

As discussed in Section B of this
Opinion, INS advises that, as one step
toward avoiding the knowing empioy-

“ment of ilegal aliens, a famm labor con-

tractor should:

1) inquire as to whether its appli-
cants are citizens of the United
States, and hire only those who
answer affiratively or whe an-
swer negatively and produce

documentation of their legal em-
ployability in the United States be-
fore starting work; or,

2) require all of its hirees to pro-
duce documentation of their legal
employability in the United States
before starting worlk.

The Contractor asserts that a con-
fractor using the first procedure would
violate Title Vil {assuming the contrac-
tor was subject to Tile WViI's
jurisdiction).

Under Title VI, it is unlawful for an
employer to fail or refuse to hire or to
discharge any individual, or otherwise
to discriminate against any individual,
because of that individual's national ori-
gin. Title VIl also provides that it is un-
lawful for any employer to limit,
segregate or classify its employees or
applicants in any way which wouid de-
prive or tend to deprive any individual
of employment opportunities or other-
wise adversely affect his or her status
as an employee, because of his or her
national origin.

According to the Confractor's ex-
pert on employment discrimination law,
Title Vil's national origin discrimination
prohibition does not protect aliens as a
class, but does protect US citizens
who are of a particular nationat origin.
Accordingly, the Contractor may not
treat citizen applicants and employees
who belong to one class protected by
Title VI (for example, US citizens of
Mexican origin) differently than its other
applicants and employees, However,
the Contractor will not violate Title VIl
by uniformly applying the same proce-
dures conceming legal status in the
United States to all citizen applicants or
hirees or to those who contend that
they are citizens. Therefore, by
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following the procedure to which the
Contractor objects and asking all its
applicants for employment if they are
citizens and hiring only those who an-
swer affimatively or who answer
negatively and produce verification of
their legal employabifity in the United
States before beginning work, a con-
tractor will not violate Title VI's prohibi-
tion against  national  origin
discrimination. Every citizen applicant
and hiree would be treated the same
by this procedure, and since any le-
gally employable alien is required to
camy proof of that status, the only
group adversely affected would be ille-
gal aliens who are detected by this pro-
cedure and denied employment.

INS suggests that if a contractor
finds the information or documentation
which an applicant or hiree gives the
contractor suspicious, the contractor
ask INS to verify it. Obviously, a con-
tractor could violate Title VIi if it consid-
ered this information or documentation
suspicious because it was offered by a
person of a particular national origin.
However, a contractor would not vio-
late Title VIl by considering a person's
information or documentation concem-
ing his or her status in the United

States suspicious because, for
example:
1) the documentation on its face
appears fo be countetfeit,

2) information on the documenta-
tion does not match the person of-
fering it,

3) the person has given the con-
tractor contradictory information re-
fating to his or her status in the
United States,
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4) the contractor knows that the
person has been apprehended by
INS as an illegal alien and/or re-
tumed to his or her country of citi-
zenship, or

5) the contractor actually knows
or has heard information indicating
that the person is an illegal alien.

If a contractor decides to assure
compliance with ORS 658.440(2)(d) by
refusing to hire, for example, any His-
panic person or person of Mexican oni-
gin, that contractor risks violating not
only Title VI, but also its Oregon coun-
terpart, ORS 659.030. However, com-
pliance with ORS 658.440(2)(d) does
not require this action or any action ad-
versely affecting any group of people
of a particular national origin, because
of that national origin. Any contractor
who responds to the provisions of
ORS 658.440(2)(d) by refusing fo hire
any Hispanic person or person of
Mexican national origin may, inciden-
tally, avoid violating ORS 658.440
(2)(d) with respect to Hispanic or Mexi-
can aliens, but that contractor will be
subjected fo the Agency's strict en-
forcement of ORS 669.030.

D. ORS 658.440(1){f).

ORS 658.440(1}(f) imposes an ab-
solute duty on a farm labor contractor
to fumish to each of its workers a writ-
ten statement containing certain infor-
mation. The legislative history of this
provision cleardy indicates that by en-
acting that statute, the Legislature in-
tended to require a written agreement
between the contractor and the

worker, which would make it clear, to
the contractor and the worker, what the
condilions of employment would be.
The purpose of this requirement was
to protect the workers by clearly

defining and making known to them
the terms under which they would be -
working and by giving them an en-
forceable agreement conceming those -

terms. Accordingly, this forum con-

cludes that ORS 658.440(1)(f) requires
that a faim labor contractor physically -
give the requisite written statement to -

each worker for the worker to retain.
Pasting a notice giving the required in-
formation wili not suffice.

The addition of the phrase "recruit-

ing, soliciting or supplying, whichever

occurs first” to ORS 658.440(1)(f) in
1981 changed the statute to require a

contractor to give the required informa-

tion to not only its workers, but to its

potential workers. That is, the written
statement cleary must be fumished =

not just by the time a person starts
working for the contractor, but when
the work relationship is initiated. 1n
other words, a contractor must give a
person the required written statement
as soon as that person and the con-
tractor make contact for employment-
related purposes.

The Contractor produced three
forms which it alleges contain the infor-
mation required by ORS 658.440(1)(f).
The Contractor maintains that the infor-
mation in each of these forms was
supplied to each of its workers during
all imes materia! herein. However, the
only one of these forms which was
physically given to each worker for that
worker to retain was a form which only
provides information relating to ORS
658.440(1)(N(A). It was not provided
to workers at the time they were hired,
recruited or solicited, whichever oc-
curred first. It was not provided until, at
the eartiest, the worker had been hired
and transported to the job site. This
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_ form was not necessarily even pro-

vided before the commencement of
work. it was generated and in most
cases distributed to the Contractor's
workers by the BLM or USFS, not the
Contractor.

A form which the worker signed
was not given to each of the Contrac-
tor's workers for the worker fo retain.
Once a worker signed it, it was re-
tumed to the Confractor. Rt provided
information only relatng to ORS
658.440{1){fA), (C), (D) and (F), and
what it provided was not necessarily
comrect and did not necessarily contain
all the information required by any one
of those subsections.

A third form was only posted at the
Contractor's job sites. It provided only
information relating o ORS 658.440
(1(E)A).

None of the above-mentioned three
forms supplied any information con-
ceming ORS 658.440(1)(f(B), (E}, (G),

(H), or parts of (D). The information

they provided conceming the other
provisions of ORS 658.440(1)(f) was
not necessarly complete or correct
The one form which was given to each
worker for the worker to retain was not
given fo the worker by the time re-
quired in ORS 658.440(1)(f).

For all the above reasons, this fo-
rum has concluded that, as alleged by
the Agency, the Contractor failed to
fumish to each worker it hired in Janu-
ary 1983 to work at its Salem M
Creek Campground a written state-
ment which confained all (or even
much) of the information required by
ORS 658.440(1)(f), at the time re-
quired by that provision. Accordingly,
the Contractor did not comply, or sub-
stantially comply, with ORS
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658.440(1)(f) with regard to those
workers, : :

ORDER

NOW, THEREFORE, as author-
ized by ORS 658.445, the Cormmis-
sioner of the Bureau of Labor and
Industries hereby refuses o renew the
Contractor's license to act as a fam la-
bor contractor for the 1983 licensing
year, which ran from February 1, 1983,
through January 31, 1984,

In the Matter of
JEFFREY BRADY,
Dentist, Respondent.
Case Number 02-79

On Remand from the Oregon Court of
Appeals, Amended Final Order of the
Commissioner

Mary Wendy Roberts
Issued May 11, 1984,

SYNOPSIS

Respondent rejected Complainant
for employment as a dental technician
when she applied and was qualified.
Respondent kept the position open, of-
fered it to a male former employee who
tumed i down, and eventually hired
another male. Finding that Respon-
dent maintained an all male work force
during times material, and offered no
legiimate, non-discriminatory reason
for not attempting to contact Complain-
ant, the Commissioner ruled that Re-
spondent  discriminated  against
Complainant based on her sex,
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awarded her $741 for lost wages, and
found no evidence of mental suffering.
ORS 659.030(1){a).

The above entitled matter came on
requiarly for hearing before Nell H.
Running, designated as Presiding Offi-
cer by the Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon. The hearing was
convened at 9:30 am. on Aprl 11,
1979, in the State Office Building, 1400
S.W. Fifth Avenue, Portland, Oregon.
The Bureau of Labor and Industries
was represented at the hearing by
Randolph B. Harris, Assistant Attorney
General. On appeal to the Oregon
Court of Appeals the Agency was rep-
resented by Solicitor General William
F. Gary. On remand to the Commis-
sioner, the Bureau of Labor and Indus-
tries was represented by Betty Smith,
Assistant Attomey General. Respon-
dent was represented at the hearing
by Burton J. Fallgren, Attomey at Law.
On appeal to the Oregon Counrt of Ap-
peals, Respondent was represented
by Alan Viewig.

The Proposed Order of the Presid-
ing Officer was issued on December 7,
1979. The Final Order of the Commis-
sioner of the Bureau of Labor and In-
dustries was issued on December 23,
1980. [In the Matter of Jeffrey Bradly, 2
BOLI 58 (1980).] On January 25,
1982, the Oregon Court of Appeals re-
versed and remanded for further con-
sideration the Final Order of the
Commissioner of Labor. Having fully
considered the Order in the matter of
Brady v. Bureau of Labor and Indus-
ties, 55 Or App 618, 639 P2d 673
{1982), and the entire record in this
matter, |, Mary Wendy Roberts,

Commissioner ¢f the Bureau of Labg
and Industies, nereby make upon re:
mand the fokcwing Rufing on Motion
Findings of Fact Amended Ulimate
Findings of Fact, Conclusions of Law
Opinion, and Order. [Ed: The Final Or:

der on Remand was issued on Sep-
fernber 9, 1983, The Amended Fina

Order on Remand, correcting a word
the Ultimate Findings of Fact, was is.
sued on May 11, 1984 ]

RULING ON MOTION

At the beginning of the hearing, Re-

spondent made a motion to dismiss

the Complaint and Specific Charges, -
alleging that the Bureau of Labor and
Industries failed to make a prompt in- -
vestigation of the charges and that -

such delay was discriminatory, burden-
some, and retaliatory against Respon-
dent A ruling on this motion was

reserved to allow Respondent to dem-

cnsirate how the alleged delay had ad-
versely affected his abilty to
adequately respond !o the charges
herein. Upon reviewing the recond, |
have determined that Respondent
failed to so demonstrate, and the mo-
tion is accordingly denied.

FINDINGS OF FACT -
PROCEDURAL

1) On or about December 10,
1976, Complainant Charlotte |. Lehde
filed a verified complaint with the Civil *
Rights Division of the Bureau of Labor .
and Industries alleging that Respon- =

dent had discriminated, and continued
to disciminate, against her in connec-

tion with her prospective employment |

by Respondent because of her sex,

2) Following the filing of the afore-
mentioned complaint, the Civil Rights
Division investigated the allegations

ntained therein and determined that

- gubstantial evidence existed in support
'of Complainant's alilegations.

) Thereafter, the Civil Rights Division

aftempted to reach a setlement of the
“complaint through conference, con-

ciliation, and persuasion but was un-
uccessful in these efforts.

FINDINGS OF FACT - THE MERITS
1) Respondent is a Doctor of Den-

 tal Medicine engaged in the practice of

dentistry and operates a dental {abora-
tory in the State of Oregon. Respon-
dent utilizes the services on one or
more employees in this business.

2) Complainant is a female
person.

3) On June 11, 1976, Complainant

- received the degree of Associate of
" Applied Science in Dental Technology

from Portland Community College.
Her two years of study leading to that
degree included, but was not limited to,
laboratory training and study of proce-
dures relating to dentures. In June
1976, Complainant passed the Recog-
nized Graduate Examination of the Na-
tional Board for Certification of Dental
Technicians.

4) Starting the latter part of June
1976, Compiainant applied for employ-
ment as a dental technician at various
dental laboratories in the Porlland
area. On July 10, 1976, in response to
a newspaper advertisement in The
Oregonian indicating an opening, she
appeared at Respondents Porfiand
dental office in search of employment
as a dental technician in Respondent's
dental laboratory. She was accompa-
nied by Jan Withnell, a female friend.
She completed and retumed to the re-
ceptionist an application form. She
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talked with Fred Schmeer, who as
foreman of Respondent's dental labo-
ratory was responsible for hiring em-
ployees for the laboratory. Complain-
ant also visited Wendell Delorme, a
male friend who was employed in Re-
spondent's dental laboratory. She
never received a response to her appli-
cation for employment.

5) The duties of the dental techni-
cians working in Respondent’s labora-
fory were to construct full and partial
dentures. Complainant was qualified
to perform these duties.

6) it was standard procedure for
Respondent to advertise in The Orego-
nian and other riewspapers for quali-
fied dental technicians when an
opening existed.

7) In the latter part of July 1976,
Complainant made a second visit to
Respondent's Portland dental office to
inquire about the status of her July 10
application for employment. Because
her July 10 application could not be lo-
cated, Complainant completed and re-
fumed a second appficaton. She
never received a response to this ap-
plication for employment.

8) In June 1976, Allen Alcock, a
male person, applied for employment
as a dental technician in Respondent's
dental laboratory. He worked from the
week of July 8, 1976, through the
week of August 6, 1976, for a weekly
safary of $168.50. He was aid off due
to lack of work.

9) Soon thereafter, during the late
summer or early fall of 1976, Mr.
Schmeer telephoned Mr. Alcock and
asked him to retum to work at Respon-
dent's dental laboratory. Mr. Schmeer
stated he could only guarantee Mr.
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Alcock 30 (calendar) days employment
at that time. Further employment

would depend on the number of cases
that came into the laboratory.

10} At the time he asked Mr. Alcock
to retum to work for Respondent, Mr.
Schmeer was seeking to fill a position
then available in Respondents Port-
land dental laboratory. The offer to Mr.
Alcock and his subsequent refusal es-
tablishes that a position was available
in Respondent's dental laboratory after
Complainant had submitted her
application,

11} Subsequent to her second ap-
plication for employment at Respon-
dent's dental laboratory, Complainant
continued to look for employment as a
dental technician at other dental fabo-
ratories without success. She also
went to Respondent's dental office at
least twice every month to seek em-
ployment and to visit Mr. Delorme.

12) On or about Becember 10,
1976, dunng one of her visils to Re-
spondent's office, Complainant con-
fronted Respondent direcly and
requested consideration for employ-
ment. She was told, in response, 1o re-
tum at 9:00 the following moming for
what would apparently be a fest or try-
out. Complainant understood Respon-
dent to indicate she would be expected
to "set up" dentures in one half hour.
Comments made by Mr. Schmeer and
her own knowiedge ied Complainant to
conclude such an undertaking was
impossible.

13) Upon reflection, Complainant
decided not to retum to Respondent's
office as directed because she be-
lieved that the test or tryout would be
designed to prevent her successful
completion of it and that it would
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thereby be merely a pretext for dispos.
ing of her application. instead, sf
filed her complaint with the Civil Righ
Division of the Bureau of Labor ap
Industries.

14} During 19786, nineteen persons
worked as dental technicians in the:
dental laboratory of Respondents:
Portiand dental office at one time or-
All of these persons were:

another.
male. Respondent employed an aver-
age of five dental technicians in his
Portiand dentat laboratory at any one
time. Therefore, during 1976, approxi-
mately fourteen persons, “all male,
were hired as dental technicians in R
spondents Portland dental laboratory.

ULTIMATE FINDINGS OF FACT

1) From about July 10, 1976, to
December 10, 1976, Complainant, a
female, applied, and was qualified, to
work as a dental technician in the den-
tal laboratory of Respondent's Portland

dental office. When there was a veri-

fied opening for a dental technician in
Respondent's Pertlang dental labora-
tory during the late sumimer or early fall
of 1976, Respondents foreman
Schmeer offered this work to a male

person who had previously worked for

Respondent for 30 calendar days.

. When that person tumed down the of-

fer Mr. Schmeer made no attempt fo

contact Complainant, who was quali- *
fied, had applied, and had made

known to Respondent that she stil de-
sired to work as a dental technician in
Respondent's dental laboratory. Re-
spondent did not come forward with
evidence that showed Mr. Schmeer
had a legitimate, nondiscriminatory
reason for failing to either employ or of-
fer employment to Complainant.

During 1976, Respondent, through
reman Schmeer, hired approximatety
fourteen persons, and employed nine-
n persons, as dental technicians in
< denta! taboratory, all of whom were
. Respondent's maintenance of a

‘male only dental technician work force

s dental laboratory, his failure to of-
r available dental technician employ-

ment to Complainant, who was
qualified to perform and had applied,
‘and Respondent's failure to present le-

gitimate non-discriminate reasons for
not hiring Complainant, lead to the
‘Gonclusion that Respondent failed to
mploy Complainant due to her sex.

" 2) Respondenf's failure to employ
Complainant because of her sex re-
sulted in damages to Complainant in
the amount of $741.40. This amount
was determined by multiplying $33.70,
the daily salary paid Aflen Alcock, who
worked for Respondent as an appren-
tice dental technician (the position
sought by Complainant), by 22 work
days, the period of employment which

- was offered to Mr. Alcock that repre-

sents a verified opening. The offer of

employment to Mr. Alcock in late sum-

mer of early fall is the only verified
opening established in the record that
was available after the date of Com-
plainant's application.

3) There is insufficient evidence to
support a finding that Complainant suf-
fered humiliation, nervousness, and
anxiely as alleged in the Specific
Charges.

4} Because Complainant has ex-
pressed her current unwilingness to
work for Respondent, an Qrder that
she be reinstated to the next available
dental technician position in Respon-
dents Portland dental laboratory, as
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requested in the Specific Charges,
would not be appropriate.

CONCLUSIONS OF LAW

1) Atall imes material herein, Re-
spondent was an employer subject to
the provisions of ORS 659.010 to
659.110.

2) The Commissioner of the Bu-
reau of Labor and industries of the
State of Oregon has jurisdiction of the
persons and the subject matter herein.

3) The actions, and motivations for
those actions, of Fred Schmeer, fore-
man of Respondent's dental laboratory
in Respondent's Porland dental office,
are properly imputed to Respondent.

4} Respondent's failure to employ
Complainant as a dental technician
due to her sex constitutes an unlawful
employment practice, which violates
ORS 659.030(1Xa).

5) Complainant is enliied fo dam-
ages in the amount of one month's
work, which represents the time period
supported by the record herein that a
verified opening was available. No
specific evidence of other openings af-
ter July 10, 1976, was presented.

6) The Commissioner of the Bu-
reau of Labor and Industries has the
authorily to award money damages to
Complainant herein under the facts
and circumstances of this record, and
the sum of money awarded as dam-
ages in the Order below is an appropri-
ate awand.

OPINION

This forum has considered the fol-
lowing evidence and detenmined that in
each instance it is irelevant because it
has not been related to any point
herein at issue:
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1) Respondent alleges that be-
tween July and December 1976, Com-
planant and other persons filed
compilaints with the Equa! Employment
Opportunity Commission and the Bu-
reau of Labor and Industries which
charged Respondent with discrimina-
tion, and which were subsequently dis-
missed. The alleged existence of
these complaints and the various
grounds for their dismissal are not rele-
vant to the determination of the validity
of allegations contained in the com-
plaint herein. The same conclusion
applies to Respondents allegations
that Complainant filed an "unjust’ com-
plaint with the Bureau of Labor and In-
dustries  against Pacific  Dental
Laboratory.

2} Respondent alleges that he em-
ployed a female Iab technician on oc-
casion before 1976 and another
female after 1976. This allegation is
irelevant because it does not pertain
to 1976, the year during which Re-
spondent failed to employ Complain-
ant, and the evidence of such
employment showed Respondent em-
ployed the female lab technician as
only a temporary employee,

3) Respondent's allegations con-
ceming Mr. Delorme, his employment,
his relationship with Complainant, and
his termination of employment have
not been shown to be relevant to any
tact herein at issue.

4) Respondent sought to introduce
the contract of the Chemical Workers
Union, to which Respondent is a party
and by which eligible participating em-
ployees of Respondent are covered,
under a statute which is not applicable
to this proceeding. This contract has

not been shown to be relevant to any.
fact herein at issue.

5) Respondents allegations con-.
ceming the ratio of female to male em-:

pioyees in Respondent's enfire dentat

office is imelevant because it concemg:
more than Respondent's dental techni-

cians, the work force at issue herein,

6) Respondent’s allegation that in
October 1976 Complainant was u
able to do satisfactory work in the den-
tal laboratory of Dr. Lawrence Bemnard
and was terminated after one week is
not by itself relevant to any fact herein
atissue, This event occurred after Mr.
Schmeer failed to offer to Complainant
the short term position Mr. Alcock had
refused. Respondent introduced no

evidence to relate this allegation to any '_ :
fact at issue. No evidence was intro- -

duced that showed Respondent's and
Dr. Bemard's laboratories were com-

parable. There was a confiict at hear-
ing as to whether Complainant asked .
Mr. Schmeer directly for a job. How- - '

ever, this conflict is moot because Mr.

Schmeer admitted at hearing that as of

July 10, 1976, he knew Complainant

was looking for work as a dental tech-
nician and had advised her that there

were no openings.

The Oregon Court of Appeals re-
manded this case and requested that |
more fully explain the conclusion
found. In reviewing Complainant's
claim of sex-based discrimination, the
standards articulated by the United
States Supreme Court in McDonnel-
Douglas Corp. v. Green, 41 US 792
(1973) were folowed. These stan-
dards require Complainant to establish
a prima facie case by showing:

1) Compilainant belongs to a pro-

tected class;

2) Compfainant applied for and
was qualified for the position for
which the employer was seeking
application;

3) Complainant was rejected de-
spite her qualifications; and,

.4) After the rejection of Complain-
ant, the position remained open
and the employer continued to
seek applications from persons
with Complainant's qualifications.

Ms. Lehde, a female, applied for a

position with Respondent for which she

was quafified, a position as a dental
technician; there were no openings at
the time she applied. However, in late
summer or eatly fall a position became
vacant. One vacancy was offered to a
man who had previously been em-
ployed by Respondent as a temporary
employee. When that male tumed
down the offer, Respondent made no
effort to contact Complainant and
eventually hired a male. The record
does not disclose and Respondent did
not come forward with evidence to
meet his burden regarding the qualif-
cations of the men hired subsequent to
Complainant's application. Certainly,
Respondent had the right to offer a po-
sition to a former employee. But when
faced with a rejection by the former
employee, it is then incumbent con the
employer fo consider a qualified appli-
cant such as Complainant, who had
made numerous inquiries conceming
employment. A review of the record
indicates Complainant had better edu-
cational qualifications than Mr. Alcock
had presented when he initially ap-
pied, and Respondent and Mr.
Schmeer were both aware she was
actively seeking employment. This of-
fer of reemployment to Mr. Alcock
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established an opening after the date
Complainant applied for employment
for which she was qualified.

It was Respondent's burden to pro-
duce evidence that Complainant was
rejected or another applicant preferred
for a legitimate, non-discriminatory rea-
son. Texas Department of Communily
Affairs v. Burdine, 450 US 248 (1981).
Respondent's duty does not extend to
persuading this forum that it was actu-
ally motivated by reasons offered to
show the legitimate, nondiscriminatory
preference for ancther applicant over
Complainant.  Respondent did not
come forward with reasons to meet
this burden.

In the absence of Respondent of-
fering such reasons, Comnplainant,
having established a prima facie case,
is entitled to the award of damages as
set forth in the Order below.

ORDER

NOW, THEREFORE, as author-
ized by ORS 659.060(3) and
659.010(2), and in order to eliminate
the effects of unlawful practices found
and to protect the rights of others simi-
larty situated, the Respondent is or-
dered to.

1) Deliver to the Hearings Unit of
the Portland office of the Bureau of La-
bor and Industries, within thirty (30)
days of the execution of this Final Or-
der, a certified check payable to the
Bureau of Labor and Industries in trust
for Charlotte |. Lehde in the gross
amount of SEVEN HUNDRED
FORTY-ONE DOLLARS AND FORTY
CENTS (741.40).

2) Cease and desist from discrimi-
nating on the basis of sex against any
applicants for employment at the
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“dental laboratory of Respondents
Portland dental office.

In the Matter of
RICHARD J. CHAPMAN PANEK,
dba Rainbow Vending,
Respondent.

Case Number 10-83
Final Order of the Commissioner
Mary Wendy Roberts
Issued November 23, 1984.

SYNOPSIS

Where Wage Claimant worked for
Respondent driving a truck at an
agreed rate of $100 per week plus
“truck expenses, the Commissioner
found that this was below the minimum
wage of $3.10 an hour, and found
wages due, owing, and unpaid of
$156, plus expenses of $49. Respon-
dent did not attend the hearing and
presented no evidence. The Commis-
sioner ordered Respondent to pay the
wages due, plus penalty wages of
$744 based on $3.10 an hour for eight
hours per day for 30 days, plus inter-

est. ORS 652.140; 652.150; 653.025.

The above entitled matter came on
for contested case hearing before Di-
ana E. Godwin, designated as Presid-
ing Officer by Mary Roberts,
Commissioner of the Bureau of Labor
and Industries for the State of Oregon.

Cite as 4 BOLI 218 (1984).

The hearing was held on March 21
1984, in Room 122 of the Transporta:
tion Building, East Summer Street, Sa:
lem, Oregon. The Bureau of Labor
and Industries was represented by
Belty Smith, Assistant Attomey Gen-
eral. Employer Richard J. Chapman’
Panek was not present nor was he:
represented by counsel. Employer had
been served with a copy of the Order’
of Determination in this matter on July
11, 1983. Employer subsequently re-
tained Roger K. Evans, Attomey at
Law, Salem, Oregon, to enter an ap-
pearance on his behalf. Employer
through his attomey filed an answer
dated July 18, 1983, and on that same
date filed a "Notice of Hearing," which
requested a contested case hearing in
connection with the Order of Determi-
nation filed in this matter. Claimant Ed-
win James Wiliams was present and
testified. Also present and testifying as
witnesses were David Luttrell, former
assistant manager for Employer, and
Fay S. Williams, wife of Claimant.

Having fully considered the entire
record in this matter, the Commis-
sioner of the Bureau of Labor and In-
dustries makes the following Rulings,
Findings of Fact, Uimate Findings of
Fact, Conclusions of Law, Opinion,
and Order.

RULINGS

On February 22, 1984, the Agency ..

submitted a motion to amend the origi- |

nal Order of Determination to include .
an aflegation that the Wage Claimant |
was not and should have been paid
the minimum wage while employed by
the Employer. The motion was to
amend the origina! Order of Determi-
nation to reflect the ciaim for minimum
wages and to indicale the increased

wverage daily wage and resulting pen-
s. The Employer filed no response
o the motion. The motion was granted
n a ruling dated March 12, 1984,

On March 13, 1984, the Agency
mitted a second motion to amend
Order of Determination to include
allegation that the Wage Claimant
as not and should have been paid
he minimum wage while employed by
mployer from November 5 through
0, 1981, as well as during the period

‘of the original wage claim. The Em-

loyer filed no response to this second
motion to amend, and the motion was
granted in a ruling dated March 16,
984.

~ As a resuit of the two motions and

lings thereon the Agency has sub-
iited a Second Amended Order of

’ Determination.

FINDINGS OF FACT -
PROCEDURAL

1) On November 21, 1981, Claim-
ant Edwin James Williams filed a wage
claim with the Wage and Hour Division
of the Bureau of Labor and Industries
alleging that the Employer, Richard J.
Chapman Panek, dba Rainbow Vend-
ing, was his former employer and that
the Employer had failed to pay wages

- due to him.

2) On November 31, 1981, Claim-

ant assigned all wages due him under

his claim to the Commissioner of the
Bureau of Labor and Industries in trust
for Claimant.

3} On June 22, 1983, the Adminis-
trator of the Wage and Hour Division
issued an Order of Determination
which found that the Employer owed
the Claimant $206.50 in unpaid wages
and expenses, plus interest thereon at
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the legal rate per annum from Decem-
ber 1, 1981, until paid. In addition, the
Order of Determination found that the
Employer owed Claimant $744.00 in
penaity wages plus interest thereon at
the legal rate per annum from January
1, 1982, until paid. This Order of De-
termination was served upon the
Claimant and upon the Employer.

4) Thereafter, the Employer filed
with the Wage and Hour Division a re-
quest for an administrative hearing in
this matter, although that request was
entitted "Notice of Hearing," and an an-
swer to the above-mentioned Order of
Determination denying that Claimant
was an employee of Employer, and
denying that Employer owed any
wages or penally wages to Claimant.
Employer's answer also alleged as a
first affirmative defense that Employer
had agreed to pay Claimant some
money for firewood to be delivered to
Employer and alleged that Claimant
was using Employer's truck to haul this
wood. Employer alleged that a check
for $100 payable to Claimant was writ-
ten in payment for this wood, and that
when the wood was not delivered the
Employer stopped payment on the
check. As a second affimative de-
fense Employer alleged that Claimant
has never worked for any of the busi-
nesses of Employer.

5) The Bureau of Labor and Indus-
tries duly served Employer and Claim-
ant with Amended Notice of Time and
Place of Hearing.

FINDINGS OF FACT — THE MERITS

1) At all imes material herein Em-
ployer owned and operated a whole-
sale fish business in the Salem area.
In this business the Employer




employed one or more persons in the
State of Oregon.

2} Claimant worked for Employer
as a truck driver from November 5§,
1981, to November 25, 1981. His job
was to pick up deliveries of fish at vari-
ous places, particularly along the Ore-
gon coast, and deliver them to
restaurants and other outlels. Em-
ployer agreed to pay Claimant $100.00
per week fiat wages plus expenses for
aperation of the truck,

3) Claimant got his job with Em-
ployer after being recommended by
David Luttrell, assistant manager of
Employer.  Mr. Luttrell worked with
Claimant and rode on the pick up and
defivery runs with him. Occasionally
Claimant's wife would rde with him.

4) Claimant had no particular set
work hours, but worked everyday from
sometime in the moming until evening.
He often worked more than eight hours
aday. Claimant did not keep a written
record of his hours, but at the end of
each day or the next moming he would
tell Employer how many hours he had
worked the previous day and the Em-
ployer would write these down. These
lecords were not available from the
Employer.

9) Employer was to pay Claimant
once a week on Friday. The first
check which Employer paid Clairmant
could not be cashed initially because
Employer was overdrawn at his bank.
Dunng the period Claimant worked for
Empioyer he received only $240.00 in
wages. Employer did not deduct any
payroll taxes or sccial security from
Claiman(’s wages.

6) Claimant worked only four days
for a total of 32 hours, from November
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21 through November 25, 198
Claimant quit employment with th
Employer at the end of the day on N

vernber 25th because the working
hours were inconvenient, because the

truck was often not ready for Claiman
and he would have to wait around, h

was not getting paid when paycheck's_:
were promised to him, and the Em:

ployer had not been truthful with Clai

ant about whether or not there were
sufficient funds in Employer's account_

to cover the paychecks,

7) On his last day of employment:

Claimant was given a final check in the’

amount of $129.70. Eighty dollars of
this check was for wages for four days, _

and $49.70 was for expenses con-
nected with operating the truck, such
as gas and ofl. Claimant cashed this’
final check at a local market in Salem,
Approximately one week after he had
cashed the check Claimant received
notice from the market that Employer
had stopped payment on the check,

The market has requested that Claim- =
ant repay the amount of the checkand -~ | -
Claimant has agreed todo sowhenhe

is paid by Employer for the check,

8) Prior to quitting Claimant had

borrowed Employer's tuck over a
weekend to move some household
goods. In exchange for the use of the
truck Claimant told Employer he would

pay for the gas and would provide -

some wood to the Employer. How-

ever, because of wet weather, Claim- . :

ant was unable to get the truck in
where the wood was stacked and
therefore never did deliver any wood to
Employer. Claimant retumed the truck
Sunday moming of the same weekend
he bommowed it  Claimants last

in the Matter of
paycheck was issued to him after he

"had returned the truck.

9) Employer agreed to pay Claim-

‘ant $100.00 per week Based on a
‘40-hour work week, Claimant's hourly
‘wage was only $2.50. At the time of

laimant's employment in November
of 1981, the minimum hourly wage re-
quired to be paid by Employer was
$3.10. Claimant worked a totat of 16
days from November 5 through No-
vember 25th at 8 hours per day, and at
the rate of $3.10 an hour he should
have been paid $396.80. However, he
received only $240.00, leaving an
amount owing of $156.80 for wages.
Additionally Claimant incurmed $49.70

_ for reimbursable expenses which Em-
- ployer has not paid, for a total amount

owing of $206.50.
ULTIMATE FINDINGS OF FACT

1} Claimant worked as a ftruck
driver for Employer from November 5,
1981, to November 25, 1981, at a flat
wage of $100.00 per week.

2) Claimant worked a totat of 128
hours from November 5, 1981, through
November 25, 1981. Claimant re-
ceived payment at the rate of $2.50 an
hour for only 96 of these hours. Claim-
ant received no payment whatever for
the 32 hours he worked from Novem-
ber 21 to Novernber 25. All 128 hours
which Claimant worked should have
been paid at the rate of $3.10 an hour.
Additionally, Claimant incurred $49.70
in reimbursable expenses which Em-
ployer has not paid.

3) The final check which Employer
issued to Claimant in the amount of
$129.70 was for $80.00 in wages ow-
ing and $49.70 in reimbursable
expenses.

RICHARD PANEK 221

4) Employer willfully falled to pay
Claimant wages owed to him in the
amount of $156.80 and reimbursable
expenses owed to him in the amount
of $49.70. Employer did not plead or
show financial inability to pay the
wages at the time they accrued.

5) Because the Employer failed to
appear at the hearing, either in person
or through counsel, after having been
served with a copy of the Order of De-
termination, the testimony of Claimant
and witnesses on Claimant's behalf is
accepted.

6) Employer is fiable for penalty
wages. They fotal $744.00, a sum
computed by multiplying Claimant's av-
erage daily wage at temmination of
$24.80, which daily wage is calculated
by multiplying eight hours per day by
$3.10 an hour, the minimum wage, by
30 days, the maximum period during
which penalty wages accrue.

CONCLUSIONS OF LAW

1) At all times material, the Em-
ployer was an employer subject {c the
provisions of ORS 652,110 to 652.220
and ORS 652.310 to 652.405.

2) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the persons and subject matter herein.

3} The Employer's failure to pay
the Claimant $206.50 in eamed and
unpaid wages and reimbursable ex-
penses within 48 hours after the termi-
nation of Claimants employment
constitutes a violation of ORS 652.140.

4) Because the Employer willfully
failed to pay the Claimant $206.50 in
eamed and unpaid wages and reim-
bursable expenses, the Claimant's
wages continued from the due date
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thereof at the same rate at his average
daily wage of $24.80 for 30 days, pur-
suant to ORS 652.150.

5} The Commissioner of the Bu-
reau of Labor and Industries has the
authority to order the Employer to pay
the Claimant $206.50 in eamed and
unpaid wages and reimbursable ex-
penses, and $744.00 in penally
wages, plus interest on both sums, un-
der the facts and circumstances of this
record.

OPINION

The Employer in this matter failed
to appear at the contested case hear-
ing after being served with the Order of
Determination and Notice of Hearing
after having filed an answer and a re-
quest for hearing. The testimony of
Claimant and witnesses in Claimant's
behalf was thus unrefuled and is
accepted.

The Employer asserted two af-
fimnative defenses in this answer: first,
that a check in the amount of $100.00
which Claimant alleged was issued to
him by Employer for wages, was in
fact intended to pay Claimant for some
firewood which Claimant was fo deliver
to Employer; and second, that Claim-
ant was never an employee of Em-
ployer. As to the first defense,
Employer asserted in his answer that
he stopped payment on the check be-
cause Claimant failed to deliver any
wood. The check, which appears to
be dated November 29, 1981, was for
the amount of $129.70, not $100.00,
and in the bottom left-hand comer of
the check there is a notation in the
same handwriting as the rest of the
check, indicating that the check was
for "trucking fees." This evidence sup-
ports Claimant's testimony that he was

owed $80.00 in wages for driving Em- -
ployer's truck for the period of Novemn-
ber 21-25, and $49.70 for expenses
incurred in operating the truck. Claim-
ant was also questioned at the hearing -
about Employer's affimative defense

and effectively refuted it

As to employer's second affirmative
defense, that Claimant was never an
employee, even though Employer did
not deduct income or social security
taxes from the wages which he did pay
to Claimant, there was other testimony
from both Claimant and his wife and
from Mr. Luttrell to establish that Claim-
ant was hired as an employee. There
was no indication that Claimant was
working as an outside frucking
confractor — he did not provide the
truck or control the schedule or fees.

ORS 653.025 provides that for
each hour worked no employer shall

employ an employee at wages com-

puted at a rate lower than $3.10 an
hour for the calendar years after De-
cember 31, 1980. In this matter the
Employer was paying Claimant fiat
wages of $100.00 per week for an
eight-hour a day, five-day work week.
Claimant should have received $3.10
an hour, or $.60 an hour more than he
actually received. Although Claimant
testified that he sometimes worked in
excess of 40 hours a week, he could
not provide any basis for calcuiating
that overtime, and his wage claim has
thus been fimited to compensation for
requiar hours worked at the minimum
legal wage rate.

ORDER
NOW, THEREFORE, as author-
ized by ORS 652.332, the Employer is

hereby ordered to pay {o the Bureau of
Labor and Industries, in trust for

e amount of Nine Hundred Fifty Dol-
ars and Fifty Cents ($950.50), which
mount represents $206.50 in eamed
nd unpaid wages and reimbursable
expenses, and $744.00 in penalty

‘wages; plus interest thereon at nine

percent per annum, for the period of
December 1, 1981, unt! paid on
$206.50, and for the period from Janu-
ary 1, 1982, untit paid, on $744.00.

" This payment must be delivered to the
" Hearings Unit of the Bureau of Labor

and Industries, 1400 SW. Fifth Ave-
nue, Room 309, Portland, Oregon

I 97201,

In the Matter of
SUPERIOR FOREST PRODUCTS,
Respondent.

Case Number 05-83
Final Order of the Commissioner
Mary Wendy Roberts
Issued December 12, 1984.

SYNOPSIS

Respondent corporation, which
was not dissolved and was the em-
ptoyer, employed three claimants as
skidder operators or loggers, and failed
to pay them wages due, owing, and
unpaid at the time of their terminations.
The Commissioner found that two
Claimants claiming overtime pay were
exempt under section 213 of the Fair
Labor Standards Act regarding logging
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‘Claimant EDWIN JAMES WILLIAMS,

operations, and rejected Respondent's
claim that two of the wage claimants
modified their wage agreement into a
percentage partnership. The Commis-
sioner held that, once a Claimant as-
signed his wage claim, including his
claim for penalty wages, it survived his
death and could be enforced and col-
lected upon by the Bureau of Labor
and Industries for the benefit of his es-
tate and the heirs thereto. The Com-
missioner awarded the Claimants,
respectively, $2,210 in wages and 30
days penalty wages of $2,056; $1,750
in wages and 30 days penalty wages
of $2,400; and 15 days penalty wages
of $1,017, all amounts to bear appro-
priate interest until paid. ORS 57.585;
652.130; 652.140; 652.150; 652.332;
653.010(7).

The above-entiled matter came on
for contested case hearing before Di-
ana £. Godwin, designated as Presid-
ing Officer by Mary Roberts,
Commissioner of the Bureau of Labor
and Industries of the State of Oregon.
The hearing was held on December 7,
1983, in Room 300 of the State Office
Buiiding, 700 S.E. Emigrant Street,
Pendieton, Oregon. The Bureau of La-
bor and Industries was represented by
John L. Lesse! and June Miller, author-
ized representatives of the Bureau.
Employer was represented by Richard
O. Maze, Jr., the president and owner
of Superior Forest Products, and not
represented by counsel. Two of the
three Claimants, Keith Joliff and
Randy D. Muller, were present and
testified. The original narmed Claimant,
Leland George Carroli, was deceased
at the time of the hearing.
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RULINGS

At the beginning of the hearing the
Agency requested a ruling on whether
the Agency could pursue the wage
claim of deceased Claimant Leland
George Caroll on behalf of Claimant's
mother, The ruling at the hearing was
that under ORS 652.190 wages due to
a deceased employee are due and
payable only to the empioyee’s surviv-
ing spouse, or if No surviving spouse,
then to the dependent children. Since
Claimant Carroll left no suwviving
spouse or dependent children, the rul-
ing at the hearing was that Claimant
Carrolf's mother had no wage claim
that could be enforced by the Bureau,
because a parent is not entitled by
statute to receive wages due. That rul-
ing was based on an erroneous inter-
pretation of law, and the ruling in this
Final Order is that once Claimant Car-
roil assigned his wage claim, including
his claim for penalty wages, it survived
his death and could be enforced and
collected upon by the Bureau of Labor
and Industries for the benefit of his es-
late and the heirs thereto.

During the course of the hearing
the Agency presented evidence that
Employer was delinquent in its regis-
ration with the Cregon Corporation
Commissioner's office during 1982,
and the Agency therefore requested
that any Order entered in this wage
claim matter be entered against Mr.
Maze personally. Ruling on this re-
guest was reserved for this Order,

The Corporations Commissioner
issued a certificate of incorporation to
Employer at the time of its incorpora-
tion in 1981, which certificate is conclu-
sive evidence that the corporation has
been incorporated under the Oregon

Business Corporation Act.
57.321. However, because Employer

failed to file its required annual report -

and failed to pay fees when due, the
corporation was delinquent for a period
of ime during 1982, but was never in-
voluntanly dissolved because of such
delinquency.

Delinquency does not affectthe ex- -~

istence of the corporation. Only if the
corporation had been involuntarily dis-

solved during 1982 would it have '_

ceased to exist ORS 57.585. And

even in the event of involuntary disso-
lution, a corporation can be fully rein- .

stated when it cures whatever defect
caused the dissolution. The reinstate-
ment relates back to the date of disso-

lution such that the existence of the -

corporation is deemed to have contin-
ued without interruption from that date.

The Employer in this matter was

Superior Forest Products and any re-
covery for unpaid wages must be
against that entity and not against Mr.
Maze personally.

FINDINGS OF FACT -
PROCEDURAL

1) On September 21, 1982, Claim-
ant Carmroll filed a wage claim with the
Wage and Hour Division of the Bureau
of Labor and Industries, alleging that
he was formerly employed by the Em-
ployer and that Employer had failed to
pay wages due him.

2) On September 21, 1982, Claim-
ant Carroll assigned afl wages due him
under his claim to the Commissioner of
the Bureau of Labor and Industries in
trust for Claimant.

3) On December 29, 1982, Claim-
ant Jolliff filed a wage claim with the
Wage and Hour Division of the Bureau

ORS

of Labor and Industries, afleging that
he was formerly employed by the Em-
ployer and that Employer had failed to
pay wages due him.

4) On December 29, 1982, Claim-
ant Joliiff assigned all wages due him
under his claim to the Commissioner of
the Bureau of Labor and Industries in
trust for Claimant.

5) On December 30, 1982, Claim-
ant Muiler filed a wage claim with the
Wage and Hour Division of the Bureau
of Labor and industries, alleging that
he was formerly employed by the Em-
pioyer and that Employer had failed to
pay wages due to him.

6) On December 30, 1982, Claim-
ant Muller assigned all wages due him
under his claim to the Commissioner of
the Bureau of Labor and Industries in
trust for Claimant.

7) On March 14, 1983, the Admin-
istrator of the Wage and Hour Division
issued an Order of Determination
which found that Employer owed
Claimant Carroll $431.00 in unpaid
wages, plus interest thereon at the le-
gal rate per annum, from October |,
1982, until paid. In addition, the Order
of Determination found that Employer
owed Claimant Carroll $2,153.00 in
penalty wages, plus interest at the le-
gal rate per annum from November |,
1982, until paid. This Order of Determi-
nation was served upon Claimant Car-
roll and upon Employer.

8) On March 14, 1983, the Admin-
istrator of the Wage and Hour Division
issted an Order of Determination
which found that Employer owed
Claimant Jolliff $2,380.00 in unpaid
wages, plus interest thereon at the le-
gal rate per annum, from February 1,
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1983, until paid. In addition, the Order
of Determination found that Employer
owed Claimant Jolliff $2,187.00 in pen-
alty wages, plus interest thereon at the
legal rate per annum from March 1,
1983, unti! paid. This Order of Deter-
mination was served upon Claimant
Jolliff and upon Employer.

9} Cn March 14, 1983, the Admin-
istrator of the Wage and Hour Division
issued an Order of Determination
which found that Employer owed
Claimant Muiller $2,165.00 in unpaid
wages, pius interest thereon at the le-
gal rate per annum, from February 1,
1983, until paid. in addition, the Order

" of Determination found that Employer

owed Claimant Muller $2,400.00 in
penalty wages, plus interest thereon at
the legal rate per.annum from March 1,
1983, until paid. This Order of Deter-
mination was served upon Claimant
Muller and upon Employer.

10) Thereafter, Employer filed with
the Wage and Hour Division a Re-
quest for an Administrative Hearing in
the maltter, and an answer to the
above-mentioned Order of Determina-
tion admitting that Employer owed
some back wages to Claimant Jolliff
but alleging as an affirmative defense
that Claimant Jolliff had agreed to work
with Employer not for an hourly wage
but for a percentage of the income
from a certain logging job. Employer
also alleged that some monies had
been paid to Claimant Joliiff and that
Claimant Jolliff had a saw and miscei-
laneous tools which stilf belonged to
Employer.

11)In the same answer, Employer
alleged that Claimant Muller had
agreed to work on a certain logging job
for a percentage of the income from
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that job instead of working at an hourly
rate. The answer also alleged that
while some hourly wages were due to
Clamant Muller, the figure was
$918.00 instead of the figure alleged
by the Bureau.

12)As to both Claimant Muller and
Claimant Jolliff, Employer alleged in its
answer that Claimants had agreed to
waive any claim for overtime in ex-
change for a higher regular hourly
wage. '

13)Employer also denied in his an-
swer that any wages were owing to
Claimant Carmoll. Employer alleged
that it had paid Claimant Carroll in full,
that Claimant Carroll had not in fact re-
ceived the raise from $8.00 to $9.00
per hour which he claimed and, further,
that Claimant Carroll had agreed fo
forego any overtime wages rather than
be restricted to only 40 hours per
week.

13) The Bureau of Labor and Indus-
tes duly served Employer and Claim-
ants with Notice of Time and Place of
Hearing.

FINDINGS OF FACT — THE MERITS

1} At all times material herein Em-
ployer owned and operated a logging,
milling, and trucking business in the
Pendleton area. In this business Em-
pioyer employed one or more persons
in the State of Oregon. Employer did
not employ more than eight persons in
its logging business.

2} Claimant Jolliff worked for Em-
ployer as a logger and as a skidder op-
erator. Prior to July 1982, Claimant
Jolliff eamed $9.00 an hour for regular
hours worked and $13.50 for overtime.
At the request of Employer, in July of
1982 he agreed to forego receiving

overtime wages in exchange for re-
ceiving a wage of $10.00 an hour for
all regular and overtime hours worked,
Claimant Joliff worked for Employer at
$10.00 an hour up to October 1, 1882,
Claimant Joliiff was responsible for
maintaining a daily record of hours

worked. Claimant Joliiff was paid for -

these hours by check signed by Mr.
Maze, Employer's president.

3) During October of 1982, Claim-
ant Joliiff worked a total of 131 hours
for Employer. Claimant Joliiff received
a total of $600.00 in payment toward
these hours. In November of 1982,
Claimant Joliiff worked a total of 150
hours. Employer did not pay Claimant
Jolliff for these hours. in December of
1982, Claimant Joliff worked 895
hours. Employer paid Claimant Jolliff
$400 toward the hours in December
and Claimant Joliiff filed a logger's fien
for the remainder of what was owed for
the hours worked in December.
Claimant Joliiff left employment with
Employer on December 29, 1982, be-
cause he was not receiving any
wages.

4) After subtracting the amounts
already paid by Employer from Octo-
ber 1, 1982, to December 29, 1982,
Empioyer owes Claimant Jolliff a total
of $2,210.00 for all hours worked at
$10.00 an hour.

5) Sometime between October 1st
and December 25th, 1982, there was
a discussion between Mr. Maze and
Claimant Joliiff about a change in the
way in which Claimant Jolliff would be
compensated for his work. There was
a discussion about whether Claimant
Jolliff would work for a percentage of
income derived from certain logging
jobs instead of for an hourly wage.

There was no actual agreement

ed between Employer and
mant Jolliff as to this new compen-
sation arrangement and there is no
whitten record of any agreement hav-
been entered into.

)} Claimant Multer worked for Em-
ployer as a rubber tire skidder operator
d logger. Prior to May of 1982,
aimant Muller was paid $2.00 an
ur for regular hours worked and
$13.50 for overtime hours worked. At

e request of Employer in May of
1982, Claimant Muller agreed to forego
receiving overtime wages in exchange
for receiving a wage of $10.00 an hour
for all requtar and overtime hours
warked. Claimant Muller kept a record
of his daily hours worked and turmned in

* these hours to Employer. Employer
- paid some wages to Claimant Muller
= on the basis of Claimant Muller's re-
. cord of hours worked.

7) Claimant Muller was paid every
two weeks by check signed by Mr.
Maze. Those checks were frequently
short of all monies owed and Employer
was always running behind on wages
owed and trying to catch up. Claimant
Muller worked a total of 846 regular
hours from May 1982 until December
16, 1982, with no overtime. For these
hours worked he received a total of
$6,710.00. Total wages eamed, how-
ever, were $8,460.00, leaving wages
owed of $1,750.00. Unlike Claimant
Jolliff, Claimant Muller did not file any
liens on any of the logs he had worked
on.

B) Sometime in the fall of 1982
there was a discussion between Mr.
Maze and Claimant Muller about
Claimant Muller aiso working on a per-
centage basis on a certain logging job
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rather than working on an hourly basis.
The discussion was to the effect that
50 percent of the gross received from
the sale of logs would be split four
ways between Employer and a Mr.
Farley, Claimant Joliff and Claimant
Muller. Claimant Muller agreed to work
on a percentage basis after December
16, 1982, when Employer's aperations
moved to the so-called Deadman Pass
sale area. From December t6th to
December 27th, which was the last
day on which Claimant Mulier worked,
Claimant Muller worked 41.5 hours.
Claimant Muller never received any
money for these hours, although Em-
ployer admits that $178.00 is due to
Claimant Muller for his percentage of
the sale proceeds.

9} From October 15th to Novem-
ber 22nd, Claimant Muller was drawing
unemployment.  When he went back
to work after November 22nd he con-
tinued o receive unemployment until
December 156th. During this time, be-
tween November 22nd and December
15th, he worked a total of 66.5 hours.

10)Claimant Carroll worked for
Employer as a chaser on the landing
from July 27, 1982 to August 25,
1982, and as a skidder operator from
August 26, 1982, until he was laid off
on September 10, 1982.

11)Claimant Carmoll eamed $8.00
per hour for all hours worked, During
the period of July 27 to September 10,
1882, he worked a total of 246 hours
for total gross wages due of $1,968.00.
Claimant Carroll was supposed to be
paid every two weeks, but Employer
was periodically late in making wage
payments.
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ULTIMATE FINDINGS OF FACT

1) Claimant Jolliff worked for Em-
ployer doing logging during the sum-
mer and fall of 1982 at an agreed upon
regular hourly wage of $10.00 per
hour.

2) From October 1, 1982, to and
including December 29, 1982, Claim-
ant Joliff worked 281 hours.  Other
hours worked in December of 1982
were compensated by partial payment
by Employer and through the fifing and
satistaction of a loggers lien and are
not included in Claimant Jolliffs wage
claim.

3) Wages due for those hours
claimed were $2,810.00 for all hours
worked. Employer paid $600 toward
these wages and willfully failed to pay
Claimant Jolliff $2,210.00. Employer
did not prove financial inabilily to pay
these wages at the time they accrued.

4) If Employer is liable for penalty
wages, they total $2,056.08, a sum
computed by multiplying Claimant Jol-
liffs average daily wage at termination
of $68.54 by 30 days, the maximum
perod during which penalty wages
accrue.

5) Claimant Muller worked for Em-
ployer doing logging from May of 1982
o the end of December of 1982 at a
regular hourly wage of $10.00 per hour
and an overtime hourly wage of $15.00
per hour, notwithstanding the pur-
pored agreement between Claimant
Muller and Employer that Claimant
would be paid $10.00 an hour for all
honrs worked,

6) From May 1982 to and includ-

ing December 15, 1982, Claimant
Muller worked 846 regular hours.
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7) Wages due for those hours
were $8460.00. Employer paid
$6,710.00 toward these wages and
willfully failed to pay Claimant Mulig
$1,750.00. Employer did not prove fi-
nancial inability to pay these wages a
the time they accrued.

8) if Employer is liable for penalty
wages, they total $2,400.00, a sum
computed by muitiplying Claimant :

Muller's average daily wage at termina

tion of $80.00 by 30 days, the maxi- -
mum period during which penalty -

wages accrue.

9) Claimant Camoll worked for :

Employer doing logging from July 27 to

September 10, 1982, at an agreed -

upon hourly rate of $8.00 per hour.

During this period Claimant Carroll

worked 246 hours,

10)Wages due to Claimant Carrall
for all hours worked were $1,968.00,
Employer has paid all of these wages
but willfully falled to pay all wages then
owing on the date Claimant Carroll
was terminated. Final payment for all
wages was not made until September
25, 1982. Employer did not prove fi-
nancial inability to pay all wages due at
the time they accrued.

11)if Employer is liable for penalty
wages, they tfolal $1,017.90, a sum
computed by multtiplying Claimant Car-
roli's average daily wage at termination
of $67.88 by 15 days, the period be-
tween the due date of the wages and
the date they were actually paid.

CONCLUSIONS OF LAW

1) At all times material, Employer
was subject to the provisions of ORS
652.110 to 652.200 and ORS 652.310
to 652.405.

:2) The Commissioner of the Bu-
reau of Labor and Industies of the
gtate of Oregon has jurisdiction over
persons and subject matter herein.

3) All Claimants in this matter are
~ persons regulated under the Federal
Eair Labor Standards Act; therefore the
_.bmvisions of ORS 653.010 to 653.261
" do not apply and Claimants are not en-
titted to overtime compensation.

4) Employer's failure to pay Claim-
" ant Jolliff $2,210.00 earned and unpaid
- hourly wages within 48 hours after
 Claimant quit his employment consti-
" utes a violation of ORS 652.140.

~ 5) Because Employer  wilifully
 failed to pay Claimant Joliiff $2,210.00
- in eamed and unpaid hourly wages,
Claimant's wages continued from the
v due date thereof at the same rate as
' his average daily wage for 30 days
pursuant to ORS 652.150.

6) The Commissioner of the Bu-
reau of Labor and Industries has the
authority to order Employer to pay
Claimant Joliiff $2,210.00 in eamed
and unpaid hourly wages and
$2,056.20 in penalty wages, plus inter-
est on both sums, under the facts and
circumstances of this record.

7) Employers failure fo pay the
Claimant Muller $1,750.00 in eamed
and unpaid hourly wages within 48
hours after the termination of Claim-
ant's employment constitutes a viola-
tion of ORS 652.140.

8) Because Employer willfully
failed to pay Claimant Muller $1,750.00
in eamed and unpaid hourly wages,
Claimant's wages continued from the
due date thereof at the same rate as
his average daily wage for 30 days
pursuant to ORS 652.150.
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9) The Commissioner of the Bu-
reau of Labor and Industries has the
authority to order Employer to pay
Claimant Muller $1,750.00 in eamed
and unpaid regular hourly wages, and
$2,400.00 in penalty wages, plus inter-
est on both sums, under the facts and
circumstances of this record.

10)Employer's failure to pay Claim-
ant Camroll all wages eamed and un-
paid on the date Claimant Carroll was
terminated constitutes a violation of
ORS 652.140.

11)Because Employer  willfully
failed to pay Claimant Carroll all wages
owing on the date of termination, the
Claimant's wages continued from Sep-
tember 10 to September 25, 1982, at
the same rate as his average daily
wage for 15 days pursuant to ORS
652.150.

12)The Commissioner of the Bu-
reau of Labor and Industries has the
authority to order Employer to pay
Claimant Carroll $1,017.90 in penalty
wages, plus interest on that sum under
the facts and circumstances of this
record.

OPINION

The awards for unpaid wages and
for penatty wages in this matter did not
include any amount for overtime com-
pensation because the wage claimants
are exempt from Oregon's statutes on
overfime compensation, ORS 653.010
to 663.261. ORS 653.010(7) specifi-
cally provides that the minimum wage
law and the rules adopted by the
Wage and Hour Commission on pay-
ment of overtime "do not apply to any
of the following employees: * * * (7)
Any person regulated under the Fed-
eral Fair Labor Standards Act * * ™"




230

Persons employed in logging opera-
tions are regulated by that Act. Section
213 of the Act (Exemptions) provides
in paragraph {b)(28} that Section 207
{Maximum Hours) does not apply to:
"any employee employed in plant-
ing or tending trees, cruising, sur-
veying, or feling timber, or in
preparng or transporting logs or
other forestry products to the mill,
processing plant, railroad, or other
transportation terminal, if the num-
ber of employees employed by his
employer in such forestry or lum-
bering operations does not exceed
eight"
The testimony at the hearing was that
Employer did not employ more than
eight persons.

Therefore, since Claimants were
employed in fogging operations, their
claim for overtime must be decided un-
der the Federal Fair Labor Standards
Act, and under that Act Claimants'
claims must be denied because of the
provisions of Section 213(b)(28).

Claimant Carroll's wages due were
calculated by using the houry rate of
$8.00 per hour for all hours worked.
The evidence presented by both the
Bureau and Employer showed that
Claimant Carroll had worked a total of
246 hours. There was no evidence
beyond a notation on Claimant Car-
roli's wage claim form to support a find-
ing that he received a raise during the
less than two month period that he was
employed by Employer. Also ac-
cepted were Employer's calculations in
its answer which showed that Em-
ployer had actually paid $1,968.00 to
Claimant Camoll in wages, which
amount represents all wages due. |
found no evidence to explain the
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Bureau's calculation that

only

$1,650.00 had been paid. By Em-

ployer's own admission, however,
Claimant Camolt was laid off from his

job but Employer did not pay wages

due at the time of termination untit 15
days after the termination. ORS
652.140(1) provides in relevant part
that

"Whenever an ‘employer dis-
charges an employe * * * all wages
eamed and unpaid at the time of
such discharge shall become due
and payable immediately "

ORS 652.150 provides as a penalty for
violation of ORS 652.140 that the
wages of the employee shali continue
from the due date thereof, in this in-
stance September 10th, unti paid.
Employer paid all wages due on Sep-
tember 25th, 1982, therefore the pen-
alty wages are assessed for only 15
days.

Employer here asserts that at one
point during their employment, both
Claimant Jolliff and Claimant Muller
agreed to change the nature of their
working refationship with Employer
from hourly employees to "partners”
sharing a set percentage of gross in-
come derived from certain logging
jobs. However, such a relationship
was not established.

Claimant Muller testified that he did
agree to such a compensation ar-
rangement for the logging job on which
he worked from December 16th until
he quit on December 27th. Thus the
$178.00 which Employer admits owing
to Claimant Muller for his percentage
share of this logging job is not included
in the amount of wages owed by Em-
ployer because after December 16th,

Claimant Muller was working on a per-
ge basis with Employer.

‘Claimant Jolliff, however, denies
that he agreed to a change in his
fatus from employee to percentage
'partner” and the finding of fact in this
Order is that he remained an hourly
smployee until he quit on December
. 1982. Where a wage claimant has
n a regular, hourly employee, and
an employer seeks to deny liability for
wages by asserting that at a certain
point during employment the claimant's
status changed from employee to ei-
ther independent contractor or partner,
and the claimant disputes this, the em-
ployer has the burden of proving such
.. change in status. Here, Employer had
- nothing to offer by way of evidence ex-
. cept the testimony of Mr. Maze and the
~ ‘fact that Claimant Muller testified that
" he had agreed to a new percentage
compensation scheme for one logging
project. The fact that Claimant Muller
did agree to a percentage agreement
‘on a specific logging job undertaken
after December 15th is not evidence in
any way that Claimant Joliif entered
into such an agreement, either for that
same logging job or for any other.

Claimant Joliiffs original time re-
. cords were used to compute the hours
| warked in October and November of
5 1982, rather than the Agency's wage
| transcription and computation sheet,
|
1
]

which was prepared from Claimant Jol-
liffs original records, because there
was a disparity of five hours between
the two exhibits. The wage transcrip-
tion sheet contains an eror in addition
in the hours for the week of November
6th.

Also, the hours recorded by the
Claimants in notebooks were relied
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upon to calculate actual hours worked
because Employer had no records of
the hours its employees worked, not-
withstanding that it was required to
keep such reconds under ORS
653.045.

ORDER

NOW, THEREFORE, as author-
ized by ORS 652.332, Employer is
hereby ordered o

1) Pay to the Bureau of Labor and
Industries, in trust for Claimant KEITH
JOLLIFF, the amount of $4,266.20,
which amount represents $2,210.00 in
unpaid and eamed wages, and
$2,056.20 in penalty wages; plus inter-
est thereon computed at nine percent
per annum for the period from Febru-
ary 1, 1983, on $2,210.00 until paid
and for the period from March 1, 1983,
on $2,056.20 until paid.

2} Pay to the Bureau of Labor and
Industries, in trust for Claimant RANDY
D. MULLER, the amount of $4,150.00,
which amount represents $1,750.00 in
unpaid and eamed wages, and
$2,400.00 in penalty wages; plus inter-
est thereon computed at nine percent
per annum for the period from Febru-
ary 1, 1983, on $1,750.00, until paid
and for the period from March 1, 1983,
until paid on $2,400.00.

3) Pay to the Bureau of Labor and
Industries in trust for the estate of
Claimant LELAND GEORGE CAR-
ROLL, the amount of $1.017.90 in
penally wages; plus interest thereon at
nine percent per annum for the period
from November 1, 1982, until paid.
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In the Matter of
SAPP'S REALTY,INC.,
Gloria Sapp and Bob Sapp,
Respondents.

Case Number 11-83
final Order of the Commissioner
Mary Wendy Roberts
Issued January 31, 1985.

SYNOPSIS

Respondent corporation — through
its principle owner and her husband,
who worked for the corporation —
made the 19-year-old Complainants
submission o unwelcome religious ad-
vances, proselytizing, and other verbal
conduct of a refigious nature a term or
condiion of Complainants employ-
ment, used her rejection of that con-
duct as the basis for an employment
decision affecting her, and created an
intimidating and offensive work envi-
ronment.  Respondents subjected
Complainant to an intolerable atmos-
phere of religious harassment and in-
timidation, causing her to refuse to
continue working, and thus construc-
tively discharged her, Finding that un-
welcome religious harassment by an
employer agent or owner within the
employment context is not protected
by the First Amendment, the Commis-
sioner awarded Complainant $4,477 in
lost wages and $6,000 for mental suf-
fering. ORS 174.120; 659.010(11);
659.020(2), 659.030(1)(a) and former
(1}e), 659.050, 659.095(1) and (2);
OAR 137-03-001; 839-03-080.

The above-entiled contested case
came on regularly for hearing before
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Leslie Sorensen-Jolink, designated
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries
of the State of Oregon. The hearing
was conducted on April 6 and 9, 1984
in Room 311 of the State Office Build-
ing, 1400 S.W. Fifth Avenue, Portland
Oregon, and Room 229 of the Edith
Green-Wendall Wyatt Federal Office
Building at 1220 S.W. Third Avenue
Portland, Oregon. The Bureau of La:
bor and Industries (hereinafter the
Agency) was represented by Betty
Smith, Assistant Attomey General
Respondents Sapp's Really, Inc
{hereinafter Respondent Sapp's), Glo-
ria Sapp and Bob Sapp (hereinafter in.
dividually Respondent G. [or Mrs,
Sapp and Respondent B. [or Mr].:
Sapp, together Respondents Sapp),-
were represented by Herald M. Follett,
Attomey at Law. Complainant Caro- |
line L. (Wibum) Armon was present
throughout the hearing.

The Agency presented its case in -
chief on April B, 1984, and Respon--
dents presented their case in chief on
Apri 9, 1984, The Agency called as -
witnesses Complainant, her friend
Krista Reaves;, Vigii Meads, Janet:
Lund, and Catherine Cormack, former -
salespeople for Respondent Sapp's;
Russ Wilbum, Complainants father;
Joseph Armon, Complainants hus-
band; and Warren Albright, Agency .|
Field Representative. Respondents
called as witnesses Ms. Lund;, Re-
spondent G. Sapp, Phyllis Medearis, =
Ann Nelson, Eleanor Luhaorg, Monetta |
Dial, Mileva McQueary, Kathy Ram- .
sten, Wes Hamyman, Wilie Harper .
and Sally Schenk, former salespeople
for Respondent Sapp's; Jean Meyers, |
former bookkeeper for Respondent

pp's, and Linda (Brandt) Friedrich,
former secretary-receplionist for Re-
spondent Sapp's.

i Having fully considered the entire
record in this matter, |, Mary Roberts,
mmissioner of the Bureau of Labor
and Industries, hereby make the fol-
towing Findings of Fact — Procedural,

Ruling on Motion and on Affrmative
Defenses, Findings of Fact — The Mer-

its, Ultimate Findings of Fact, Conclu-
sions of Law, Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1) On September 16, 1980, Caro-

- line L. (Wilbum) Armon filed a verified

comptaint with the Civil Rights Division
of the Agency alleging that Respon-

_dent Sapp's, her employer, had dis-

criminated and continued to discrimin-
ate against her in her employment be-
cause of her religion.

2) Following the filing of the afore-
mentioned complaint, the Civil Rights
Division investigated its allegations and
determined that substantial evidence
existed supporting them. This determi-
nation was articulated in an initiat Ad-
ministrative  Determination  dated
September 15, 1981, and transmitted
by mail to Respondent Sapp’s on Sep-
tember 16, 1981, and an Amended
Administrative Determination dated
October 18, 1983, and transmitted by
mail to all Respondents. By the latter,
Bob and Gloria Sapp received nofice
that they had been added as individual
named Respondents in this matter.

3) There is no evidence on the re-
cord as to whether the Civil Rights
Division attempted to reach an informal
resolution of the complaint through
conference, conciliation, or persuasion.
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4) The Agency caused to be pre-
pared and duly served on Respon-
dents Specific Charges dated January
16, 1984, and the forum duly served
on the parties notices of the time and
place of this hearing.

5) At the Agency's request, and
with no objection by Respondents, the
forurn has excised, as an editing error,
the words “and conditioning” from the
Specific Charges.

6) By letter dated March 6, 1984,
Respondents’ first attomey of record
requested a postponement of the hear-
ing, citing a need to research "the
many legal questions involved” in this
matter and to amange for the appear-
ance of winesses. On March 9, 1984,
the Presiding Officer denied this re-
quest, stating that given the nearly two
months Respondents already had
{since notice of the time of heanng),
and the nearly three weeks Respon-
dents still had, to prepare for hearing,
and the absence of any explanation as
o why this long period of time was in-
sufficient, Respondents had not shown
good cause for postponement. To
give Respondents the earliest possible
notice of this ruiing, it was conveyed
orally on March 9, 1984, by administra-
tive staff of the forum's Hearings Unit.

By letter dated March 20, 1984,
Respondents’ second attomey of re-
cord, Mr. Foliett, requested a post-
ponement of the hearing because he
had just become "involved” in this mat-
ter. Mr. Follett did not state how long a
postponement he was requesting, but
he did ask for an immediate decision
on his request. Upon receipt of this re-
guest, the Presiding Officer granted a
postponement of no more than ap-
proximately' one week. To give




234 Citeas 4 BOLI 232 (1985).

Respondents immediate notice of this
“ruling, it was conveyed orally to Mr.
Follett by administrative staff of the fo-
rum's Hearings Unit, and the hearing
was reset for April 6 and 9, 1984,

In their Exceptions to the Proposed
Order, Respondents allege (for the first
time) that the Presiding Officer "pres-
sured” Respondents into accepting a
hearing date which was too early to al-
low adequate preparation for the hear-
ing. There is no evidence at all
conceming this allegation on the re-
cord. In fact, the Presiding Cfficer had
no contact with Respondents or their
counsel before the hearing. When it
inforrned Mr. Follett of the Presiding
Officer's ruling on Respondents sec-
ond request for postponement, the fo-
rum's Hearings Unit merely conveyed
that ruling to Mr. Follett and did not en-
gage in "pressuring” or any sort of ne-
gotiaing over hearng  dates.
Fusthermore, at no time before the Ex-
ceptions to the Proposed Order did
Respondents or their counsel indicate
to this forum that the eight day post-
ponement granted was insufficient to
agllow Respondents to adequately pre-
pare for hearing. Indeed, Respon-
dents had over two months to prepare
for hearing before Mr. Follett requested
a postponement and, overall, had two
months and three weeks to prepare for
hearing. Therefore, this forum deems
Respondents' allegation that they
lacked sufficient time to prepare for
heanng both untimely raised and
unfounded.

7) Before the commencement of
the hearing in this matter, Complainant

received from this forum a copy of
"Contested Case Rights and Proce-

dures” and stated that she had read

this exhibit, had no questions about it
and felt she fully understood the proce-

dures by which the hearing would tak
place.

Before the commencement of the

hearing, Respondents also received
from this forum a copy of "Contested

Case Rights and Procedures” and Re-
spondents Sapp stated that they had
both read this exhibit, had no questions
about it, and felt they understood the -
procedures by which the hearing -

would take place.

The Presiding Officer instructed -

Complainant and Respondents to in-

form the Presiding Officer if at any time
during the hearing they had any ques- -

tions about the procedures by which
this case was being adjudicated.

8) For the reasons stated in the
Ruling below, Respondents’ Motion to
Dismiss is denied.

9) At the Agency's request, and
with no objection by Respondents, the

forum deleted from the record the copy

of the October 18, 1983, Amended Ad-
ministrative Determination which Re-
spondents submitted, and substituted
therefor the copy of the same
Amended Administrative Determina-
tion which the Agency submitted. The
copy of this Amended Determination
which Respondents submitted was
marred by inferlineation’s which were
not part of the original document.

10)At hearing, a writter: exhihit was
admitted with the stipusaton by ihe

1

hearing space.

The specific hearing dates were o depend on availability of counsei and

that it would substitute for the
stimony of its subject, Vem S.
ison.

:11)In accordance with the agree-
nt of the parties at hearing, the fo-
has admitted the following two

documents into the record since the

ing.
“a) as part of an exhibit, a typewrit

fen transcript of six handwritten pages
of that exhibit, and

) as an additonal exhibit, infor-

mation from Robert Brown Office Serv-

ices, Inc. conceming Linda (Brandt)
fiedrich’s employment at Respondent

pp's through that service.

th of these documents were submit-

ted by the Agency with its Reply Clos-

ing Argument.
 RULING ON MOTION AND ON
AFFIRMATIVE DEFENSES

“ The forum reserved ruling on Re-

~‘spondents’ Motion to Dismiss until the

Issuance of this Order. In support of
their motion, Respondents offered four
amguments:

1. The Agency's initial Admin-
istrative Determination was not
timely issued.

2. The Specific Charges upon
which the Agency is proceeding
are based upon an Amended Ad-
ministrative Determination which
was not imely issued, because it
cannot relate back to the initial Ad-
ministrative Determination.

3. The Amended Administra-
tive Determination does not relate
back to the initial Determination as
to Respondents B. and G. Sapp,
who were not named in the initial
Determination.
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4, The Agency is bamed by
laches from proceeding on Com-
plainant's complaint.

The parties' arguments concerming
this motion are part of the written re-
cord, as are their Closing Arguments
and Reply/Rebuttal Closing
Arguments.

1. Was the Agency's Initial Admin-
istrative  Determination  Timely
issued?

During all times material herein,
ORS 659.095 has provided, in perti-
nent part, that:

(1) * * * Within one year follow-
ing the filing of * * * (a) complaint,
the commissioner may issue, or
cause to be issued, an administra-
tive determination. If no adminis-
trative determination has been
issued at the end of the one-year
period, the commissioner has no
further authority to continue pro-
ceedings to resolve the complaint,
except as provided in ORS
659.070 (enforcement of concilia-
tion agreements) and 659.085 (ju-
dicial review of orders) * * .

"(2)} * ** As used in this section,
‘administrative determination
means a writteh notice to the re-
smndent o W i.ﬂ
In this matter, Complainant filed her

compiaint on September 16, 1980. In
response, the Agency issued an initial
Administrative Determination,- which is
in the record, dated "September 15,
1980." (Neither parly disputes that
"1980" is an emor, the actual date was
September 15, 1981.) The parties
have stipulated that this initial Adminis-
trative Determination was sent to Re-
spondent Sapp's (the only named
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Respondent at that point) with a cover

letter dated September 16, 1981, and
this forum so finds.

Respondents argue that since this
Determination was not sent to Respon-
dent Sapp's untit September 16, 1981,
Respondent Sapp's must have re-
ceived it after that date. (Respondents
do not specify on what date Respon-
dent Sapp's received it} Since the
transmission was by mail, the forum
agrees with this contention. However,
ORS 659.095 requires the issuance of
a Determination, i.e., the issuance of a
written notice to the respondent, within
one year, not the receipt by the re-
spondent of that written notice within
one year. Consequently, although this
forum need not determine in this mat-
ter the further question of whether a
Determination is deemed issued when
it is completed or when it is actually
transmitted to a respondent, this forum
does determine that the latest time the
Determination herein could be consid-
ered issued, for purposes of ORS
£59.095, is September 16, 1981.

This forum further concludes that
even if the initial Administrative Deter-
mination is considered issued on the
latest possible date, Septernber 16,
1981, it was timely issued. During

Citeas 4 BOLI 232 (1985).
1980 and through September 1981

ORS 174.120 provided that

"The time within which an act is to

be done, as provided in the civil

procedure statutes but except as;

otherwise provided in ORCP 10, is

computed by excluding the first

day and including the last unless

the fast day falls upon any legal

holiday or on Saturday, in which

case the iast day is also exciuded "

This basic principle has long been
the law in Oregon. See Lord's Oregon
Laws §531 and annotations (1910),
and Rynearson v. Union Counly, 54 Or
181, 183, 102 P 785 (1908). Although
the Agency did not have an
administrative rule in effect on this
point during the period at issue herein,
it promulgated such a rule effective
May 4, 1982, and that rule incamates
the above-cited principle. Accordingly,
although ORS 174.120 does not di-
rectly govem the Agency's administra-
tive procedures, this forum deems the
principle articutated therein the test to
be employed to ascertain whether the
initiaf  Administrative  Determination
herein was timely issued. By this test,
the "...one year (period) following the

filing of the complaint’ began the day

after the complaint herein was filed

(ie, on September 17, 1980) and °

tn their Rebuttal Closing Argument, Respondents appear to also argue
that since the Agency did not serve Respondent S‘épp‘s with the Determination
personally or by registered or certified mail, Respondent Sapp's never was
properly served with, and therefore could not under the law be deemed ever to
have received, this Determination. However, the Attorney General's Model
Rule of Procedure, which Respondents cite as authority for this conclusion,
OAR 137-03-601, specifically pertains to a notice by an agency that a person
has a right to a hearing to contest an agency action. The Agency's Administra-
tive Determinations are not such notices. (See ORS 659.095(2)) Furthermore,
in its OAR 839-02-005, effective August 4, 1980, the Agency made clear that it
declined to adopt Division Il of these Model Rules, of which QAR 137-03-001
is part. z

nded when September 16, 1981,
nded. Even if the Determination is

considered issued on the latest possi-
. ple date, September 16, 1981, it was

ssued by the ending time cited in the
previous sentence. For that reason,

“the Determination must be considered
“timely issued under the requirements
of ORS 659.095.

 Is the Agency Proceeding upon

‘Specific Charges Based on an

mended Administrative Determina-
tion, which was not Timely Issued?

Respondents argue that the Spe-

“cific Charges which triggered this con-

tested case hearing are based upon

an Amended Administrative Determi-
‘naticn which was not timely issued be-

cause (1} it was issued on October 18,

.. 1983, more than one year after the in-
" stant complaint was filed; and (2) this

untimely issuance cannot be cured by
relating the Amended Determination
back to the iniial Determination dis-
cussed in the preceding section of this
Ruling. Respondents argue that the
Specific Charges could not have been
made on the initial Determination and
must have been made on the
Amended Determination. This argu-
ment appears to be rooted in Respon-
dents' contention that the Specific
Charges solely allege actual or con-
structive discharge, of which no sub-
stantial evidence was found in the
inffial Determination and substantial
evidence was found in the Amended
Determination.

This contention is incommect. The
Specific Charges do not just allege ac-
tual or constructive discharge. They
also allege that Respondent Sapp's
subjected, and that Respondents B.
and G. Sapp aided and abetted
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Respondent Sapp's in  subjecting,
Complainant to an atmosphere of relig-
ious intimidation during her employ-
ment at Respondent Sapp's. The
latter allegation is supported by facts
found in the initial Determination and in
the conclusion of that Determination.
Furthermore, the Specific Charges ask
for damages beyond those resulting
from an actual or constructive dis-
charge of Complainant. Moreover, the
basis for the charges of constructive
discharge and conditioning continuing
employment upon willingness to con-
tinue working in an atmosphere of re-
ligious infimidation exists in the inifial
(as well as the Amended) Determina-
fion: "In fact Mrs. Sapp asked Com-
plainant to retum if she would make
her peace with Mr. Sapp.” (Quoted
from the initial Determination.) The
Amended Determination sets forth
more completely facts relating to Com-
plainant's alieged actual or constructive
discharge, and amives at a different le-
gal conclusion concerming those facts,
than does the iniial Determination.
The Specific Charges do not refate
only to the Amended Determination;
they relate to both the iniial and
Amended Determinations.

This forum believes furthermore
that the initiai and Amended Determi-
nations are sufficiently connected for
the latter to properly be labeled an
amendment relating back to the for-
mer. However, this forum need not
elaborate on that point, because what
is determinative in answering the
above-posed question is not which De-
termination the Specific Charges are
based upon, or whether the Amended
Determination relates back to the initial
Determination, but whether the
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Specific Charges must be based upon
a Determination in the first place. To
answer, the forum must first state the
respective functions of a Determination
and Specific Charges. An Administra-
tive Determination is written notice to
the parties of the facts found by the
Agency, during the course of any in-
vestigation, conference, or other infor-
mation gathering function of the
Agency carried out during the year fol-
lowing the filing of a complaint, relating
to the allegations in the complaint; plus
a statement of whether the investiga-
tion has disclosed any substantial evi-
dence supporting those allegations.
Issuance of a Determination (within the
prescribed time period) allows the
Agency to retain authority to proceed
further to resolve the complaint and
triggers the conciliation process to ac-
complish this. It is the failure of con-
ciiation (unless the Agency has
decided that the “interest of justice” re-
quires proceeding without conciliation),
rather than the issuance of an Admin-
istrative Determination, which triggers
the preparation of Specific Charges.
The Specific Charges articulate the al-
legations to be adjudicated through the
contested case hearing process. Thus
it is the filing of Specific Charges, not
the issuance of an Administrative De-
termination, which triggers a contested
case hearing. ORS 659.050, 659.060,
and 659.095.

The Agency usually causes the
Specific Charges to be prepared by
the office of Oregon's Attomey Gen-
eral. in School District No. 1 v. Nilsen,
271 Or 461, 470, 534 P2d 1135
{1975), the Oregon Supreme Court
stated:

Cite as 4 BOLI 232 (1985).

"Thus, the only fimitations plaoedi:
on the specific charges entered by_
the Attomey General are: '

"(a) the complainant must have’
had standing in the first instance
fo raise the issues which are
first given explicit expression by
the Attomey General; and

"(b) the issues so raised may
encompass discrimination only
like or reasonably related to the
allegations in the individuals
complaint to the Commis-
sioner ***"
The statutory provisions conceming
the Agency's issuance of Administra-
tive Determinations had not been en-
acted when Nilsen was decided. The
Supreme Court acknowledged, how-
ever, that

"(hhe statutory scheme contem- |

plates a subsequent investigation

(after the filing of a complaint) by
the Commissioner * * * and a refer-
ral of the matter, should concilia-

tion efforts fail, to the Aftomey
General for the filing of a formal
complaint upon which a hearing is
held" 271 Orat468

The court further observed,

"(i}t is not reasonable to assume
that the legisiature intended to pre-

vent the Attomey General from in-
cluding in his formal charge other
discriminatory practices found to
exist which affect the complain-
ant." Id. at 468-469.

It is the responsibility of the formulator
of the Specific Charges, not the pre-
parer of the Administrative Determina-
tion, ultimately to determine what laws
have been violated by a respondent
and to prepare the Specific Charges

a civil lawsuit
‘Charges, rather than the Administra-

accordingly, and there is no indication
in'Oregon law that the formulator of the
gpecific Charges is bound by the Ad-
‘ministrative Determination of the case.

Respondents herein seem to have

‘equated an Administrative Determina-

n by the Agency with a complaint in
it is the Specific

e Determination, which are compa-
rable to a civil complaint. Although the
Specific Charges herein did relate to
both the initial and Amended Adminis-
trative Determinations, those Specific
Charges need not have been based
on either of those Determinations.

* 3. Does the Amendad Administra-

tive Detarmination Relate Back to the
Initial Determination as to Respon-

dents B. and G. Sapp?

The Amended Administrative De-
termination names as Respondents G.
Sapp and B. Sapp individually, as well
as Sapp's Really, Inc. The initial De-
termination names as Respondent
only Sapp's Realty, Inc. Since the only
Determination naming B. or G. Sapp
as individual Respondents was issued
more than one year after the complaint
was filed, Respondents allege that the
Commissioner has no authority to con-
tinue proceedings herein as to Re-
spondents B. and G. Sapp.

Again, Respondents incomectly
equate amendment of an Administra-
tive Determination with amendment of
a complaint in a civil lawsuit, errone-
ously assuming the case law concem-
ing civil procedure binds this
administrative forum. -

According to statutory law ad-
dressed specifically to this forum, by
issuing the initial Administrative
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Determination in this matter by at least
Septernber 16, 1981, the Commis-
sioner retained authorty to continue
proceedings to resolve the instant
complaint. There was no requirement
that the Agency's investigative efforts
end with the issuance of this Adminis-
trative Determination. The proceed-
ings which the Commissioner retained
authority to continute could well have
required or otherwise included further
investigation, which led fo the discov-
ery of additional persons to be named
as Respondents.

ORS 658.050 specifically allows
the Commissioner, during or upon the
conclusion of investigation of the com-
plaint, to add as respondents persons
not originally named in the complaint.
(No statute forbids the addition of re-
spondents even later.)

in any case, the respondents
named in the Specific Charges need
not be just those named in the Admin-
istrative Determination(s), as long as
the issues raised in the Specific
Charges encompass discrimination
only ke or reasonably related to the
allegations of the complaint. Nilsen,
supra. In this matter, the complaint
was in effect amended by the addition
of Respondents G. and B. Sapp at the
time the Amended Determination was
issued, and there is no allegation that
the issues raised in the Specific
Charges do not relate directly to the al-
legations of the complaint.

For these reasons, this forum con-
cludes that Bob and Glonia Sapp are
properly named as individual Respon-
dents in this matter, and that conclu-
sion renders moot the exact question
posed at the start of this section.
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4. |s the Agency Bamed by Laches
from Proceeding on Complainant's
Complaint?

Respondents ask that the forum
apply the doctrine of laches to bar this
proceeding, alleging that the Agency
has long delayed and neglected this
matter when the Agency could have
been diigent, and that serous harm,
detriment, or disadvantage to Respon-
dents has occumed. Respondents
point 1o the more than three years
which elapsed between the filing of the
complaint and the issuance of the
Amended Administrative Determina-
tion, the more than two years which
elapsed between the issuance of the
inifial and Amended Administrative De-
terminations, and the nearly 3% years
which elapsed between the filing of the
complaint and the issuance of the Spe-
cific Charges and Notice of Hearing.
Respondents allege that this “undue
and unwarranted delay” placed Re-
spondents at a great disadvantage
both as to the proper defense of their
case and as to unreasonable expense
in locating crucial out-of-state  wit-
nesses and bringing them to Oregon.

Because Respondents are claim-
ing the benefit of laches, Respondents
have the burden of demonstrating the
elements of that defense. Warren and
Joeckel, 61 Or App 34, 38, 656 P2d
329 (1982). Those elements are
stated in Clackamas Fire Protection
District No. 1 v. Oregon Bureau of La-
bor and Industries, 50 Or App 337,
342, 624 P2d 141, rev den 291 Or 9
(1981):

"The established rule is, in fact,

that the plaintiff against whom the

defense is asserted must have
had full knowledge of all the facts

during the period of delay, and that
the delay must have resulted in
prejudicing the defendart to the
extent that it would be inequitable
to afford the relief sought by the
delaying party."

In Clackamas County, the appel-
lant claimed that “the Commissioner
emed in faiing to sustain [appellants]
demumer to the complaint on the
grounds of kaches or the equitable prin-
ciple of unconscionable delay." 50 Or
App at 341, The appellant based its
claim on "the fact that the Bureau's in-
vestigation was not completed until
three years after the private complaints
were filed with the Bureau, and the for-
mal complaint was not issued until 2

years after that" /d. at 341. The Court -

of Appeals rejected the laches de-
fense, noting, "More than prolonged
delay in initiating the liigation must be
shown * * * before the doctine of
laches comes into play.” /d. at 342,

In Clackamas County, the court
stated that it did not appear that the

Agency had full knowledge of the facts
until its investigation was completed in

January 1975. Also, the court found
no prejudice to appedlant as a result of |
the “prolonged delay," and that there -

was no claim "that any of petitioner's
witnesses or any critical documentary
evidence was unavailable as a resuit
of the delay." Id at 342.

Respondents herein claim that
“(b)etween the first determination and
the Amended Determination no investi-
gative action appeared to take place."
An Agency investigation of a discrimi-
nation complaint is confidential until the
complaint is closed, unless the public
interest requires disclosure. OAR
839-03-080. Given this fact, it is
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difficult to imagine what basis Respon-
dents could have for making the
abovequoted statement  Respon-
dents have presented no evidence that
the Agency had full knowledge of all
the facts during the afleged period of

_:'__delay.

From the time of the issuance of

" the initial Administrative Determination
_on September 16, 1981, Respondents
. Sapp presumably were aware, through

the notice to Respondent Sapp's, that
the Agency had found substantial evi-
dence that Respondent Sapp's had
discriminated against Complainant.
Respondents presumably also were
aware that an investigation of Com-
plainants charges had taken place,
and by reading the Administrative De-
termination they could have inferred
that a number of the workers of Re-
spondent Sapp's had been inter-
viewed. I, upon receipt of the
Administrative Determination, they had
inquired as to the possible conse-
quences of that Determinafion, they
would have leamed that a contested
case hearing coukd ensue.

Respondents do not allege that
they were required to present different
or additional evidence in response to
the discriminatory discharge/ construc-
tive discharge deterrmnination than what
would have been required to refute the
initial determination of discrimination in
the terms and conditions of employ-
ment. Neither do they claim that nam-
ing G. and B. Sapp individually as
Respondents changes in any way the
relevant facts of the case or the de-
fense required. By affidavit, Respon-
dents G. and B. Sapp claim that they
had great difficulty in locating wit-
nesses due to the delay and that those

they located were out-of-state. How-
ever, Respondents do not indicate
when these witnesses left Oregon.
There is no evidence they wouid have
been in Oregon even if a hearing had
been held in September 1981. Re-
spondents aiso do not explain why the
out-of-state withesses were particularty
necessary. If Respondents "sever(ed)
ties with their employees™ despite the
issuance of the initial Administrative
Determination in September 1981,
they must accept responsibility for the
consequences. Furthermore, this fo-
rum must assume that had Respon-
dents acted diligently upon receipt of
the Specific Charges in January 1984,
they would have been able to depose
out-of-state wilnesses by telephone
and offer transcripts of such deposi-
tions fo this forum in lieu of live test-
mony by those out-of-state witnesses
at hearing. All these points evidence
that Respondents have not shown that
any delay in proceeding in this matter
resulted in prejudicing them to the ex-
tent that it would be inequitable to af-
ford the relief sought by the Agency.
Accordingly, this forum must conclude
that Respondents have not stated
facts amounting to a viable defense of
laches.

As this forum has concluded that
none of Respondents' four arguments
in support of their Motion to Dismiss
have merit, this forum denies that mo-
tion. As these arguments also were
the sole basis for the Second and
Third Affirmaiive Defenses raised by
Respondents, this forum also finds that
Respondents have not proved these
affirative defenses.
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FINDINGS OF FACT — THE MERITS

1) At all times material herein, Re-
spondent Sapp's was an Oregon cor-
poration which operated as a real
estate agency, providing the services
of realtors in the buying and seliing of
real estate in the State of Oregon. In
that business, Respondent Sapp's en-
gaged or utilized the personal service
of one or more employees, reserving
the right to control the means by which
such service was or would be
performed.

At all times material herein, Re-
spondent G. Sapp, an individual, was
the broker of Respondent Sapp's, as
well as the sole owner of that corpora-
tion's stock and its president. Her hus-
band, Respondent B. Sapp, an
individual, was a licensed real estate
salesperson and listing appraiser for
Respondent Sapp's.  Although Re-
spondent B. Sapp was also the only
director of Respondent Sapp's at the
time of ifs incorporation, the record fails
to establish whether he held that posi-
tion throughout times material herein.

2) Respondent Sapp's employed
Complainant, an individual, from Janu-
ary 6 through August 25, 1980. Com-
plainant was nineteen years old when
she began working for Respondent
Sapp's in what was her first full-ime
job. Before starting that job, Complain-
ant had completed one year of college
after graduating from high school. She
also had some exposure to the real es-
tate industry through her father's real
estate practice.

3} Complainant was raised in the
Lutheran Church, attending church
services and Sunday school regularly,
serving as a church acolyte and being
involved in church youth groups.

Cite as 4 BOLI 232 (1985).

Before beginning her employment at

Respondent Sapp's, Complainant had
been confimed as a Lutheran (ac-
cepted as an adult member of that
church).

4) During the three to four years
just before she began working for Re-
spondent Sapp's, Complainant be-
came less active in her church than
before. For example, she attended
church services just three or four times
each year. This was caused by a
change of minister and Complainant's
increasingly active social life. How-
ever, at the time she began her em-
ployment with Respondent Sapp's,
Complainant still considered herself a

Lutheran and sincerely held basic Lu- -
theran beliefs, She was open-minded
about religion, respecting other per-

sons' beliefs and religions, and she
was willing to listen to others discuss
their refigious views.

5) When Complainant
working for Respondent Sapp's, she
was an impressionable, intelligent, jo-
vial, happy, independent, verbally
forthright person who could express
herself weli. She was mature and
“level-headed” for her age, although
she could not have been termed "ex-
perienced” in the workplace.

6) At all imes material herein, Re-
spondents Sapp were Seventh Day
Adventists, i.e., adherents to that relig-
ious faith, There is no question herein,

and so this forum finds, that their relig- - |

ious beliefs were sincerely held.

7) During all times material herein,
religion was a basic and focal part of
the lives of Respondents Sapp. They
{(and Respondent B. Sapp in particular)
took every opportunity to discuss relig-
ion. Respondent B. Sapp related

began

religion to everything in his daily life

“‘and wanted to share his religion with
everyone in fact, he wanted everyone

embrace his type of refigion and ex-

" erted pressure to cause that to occur.

Accordingly, this forum finds that Re-

‘spondent B. Sapp was very zealous in

iscussing religion and extremely
vangelistic in propounding his own re-

figious beliefs.

8) At all imes material herein, Re-
spondent G. Sapp retained for herself
the authority to do all the hiring and fir-
ing of those who worked for Respon-

=" dent Sapp's. During her pre-employ-
" ment interview of Complainant, Re-

spondent G. Sapp explained that be-
cause she and B. Sapp were Seventh
Day Adventists, Respondent Sapp's
did not operate between sundown
each Friday and sundown each Satur-
day. Complainant maintains that dur-
ing this interview, before Respondent
G. Sapp disclosed the religion of Re-
spondents Sapp, she asked Cormplain-
ant what her religion was. Respondent
G. Sapp, while not disputing the timing
involved, claims that Complainant "vol-
unteered” information as to her refigion.
For reasons cited in Finding of Fact 71
below, this forum adopts Complain-
ant's testimony on this point as fact.
Respondent G. Sapp leamed from
Complainants answer that Complain-
ant termed herself as a "non-practicing
Lutheran." After hearing this, Respon-
dent G. Sapp commented that Re-
spondent B. Sapp might "come on a
litle strong" to Complainant "relig-
iously," because he was concemed

3
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about Complainant's soul. Respondent
G. Sapp aiso ascertained in this inter-
view that working on Sundays would
not confict with Complainants
personal fife.

9) Throughout her employment at
Respondent Sapp's, Complainant
worked as the secretary-receptionist
for the office of Respondent Sapp's.
Her duties included answering the tele-
phone, taking and relaying messages,
assigning advertising calls to the ap-
propriate salesperson on duty, making
listing appointiments, receiving office
visitors, telephoning Respondent B.
Sapp at home each moming and giv-
ing him his appointment schedule, per-
forming various ftyping functions,
culting out advertisements placed on
properties, running the copying ma-
chine, and opening and closing the of-
fice. Complainants immediate and
ulimate supervisor was Respondent
G. Sapp.

10)One  bookkeeper, approxi-
mately fiteen active® real estate sales-
people at a time, and Respondent G.
Sapp also worked at Respondent
Sapp's during Complainant's employ-
ment there. Complainant and the
bookkeeper were considered employ-
ees, and the salespeople, including
Respondent B. Sapp, were considered
independent contractors and were paid
on a sales commission basis. Be-
cause Respondent Sapp's treated its
salespeople as independent conirac-
tors for all purposes, and because
there is nothing on the record indicat-
ing that they were not independent

licenses at Respondent Sapp's, only fifteen of those people were "active" i.e.,

working floor shifts.
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least two or three salespeople on duty

contractors, this forum finds that they
were.

11)During times material herein, a
number of "deeply religious" people
(ie., people concerned with their relig-
ious lives) worked at Respondent
Sapp's. At the least, more than half of
these people were not Seventh Day
Adventists.  Although most of the
salespeople were church affiliated, at
least two people not affiliated with any
church also worked at Respondent
Sapp's during parts of 1980,

12)During times materiat herein,
many of the pecple working at Re-
spondent Sapp's were a very close-
knit group who enjoyed associating
with each other at the office. One
product of this "family atmosphere”
was an office rife with rumors.

13)During her employment at Re-
spondent Sapp's, Complainant's work
hours were the same as the office
hours of Respondent Sapp's: 9am. fo
6 p.m, Sunday through Thursday and
9am. to 3 p.m. Friday. The anly other
person working fulime hours at the
office was the bookkeeper of Respon-
dent Sapp's. The bookkeeper's work
schedule was similar to that of Com-
plainant, but the bookkeeper worked
primarly in a prvate office isolated
from the work area of Complainant and
the salespeaple of Respondent
Sapp's. From her office, the book-
keeper could not hear what went on in
Complainant's work area.

14)During Complainants employ-
ment, the office hours of Respondent
Sapp's, were divided into “floor shifis"
lasting three hours each. Each active
salesperson at Respondent Sapp's
worked three to five floor shifts in the
office per week. During a floor shift, at

tock tums answering telephone inguir-

ies about Respondents classified ad- -
vertisements  which  Complainant
refermed to them. OQutside of time spent
in the office on floor duty and at a
weekly sales meeting, the salespeople
of Respondent Sapp's usually worled

away from the office.

15)During approximately the first -
five months of Complainant's employ- -

ment at Respondent Sapp's, Respon-

dent B. Sapp handled the majority of -
the appointments to list properties for -

Respondent Sapp's. This kept him out
of the office a great deal. During ap-
proximately the fast 2% months of
Complainants employment, Respon-

dent B. Sapp functioned more as justa |
regular active salesperson, doing floor =
shifts, and he spent more tme in the

office than before. Overall, during

Complainants employment, Respon- == |-
dent B. Sapp spent between 10and 23 -

hours per week in the office of Re-
spondent Sapp's.

16)During Compiainants ernploy-
ment at Respondent Sapp's, Respon-

dent G. Sapp spent at least as much

time out of the office of Respondent

Sapp's as in it; she frequently left the |

office to conduct real estate business.

17)Because of the nature of her |
work at Respondent Sapp's, Com- ..

plainant could not leave her desk for

any length of time during working =

hours. Her desk was located at the

front and center of a big open room in
which the salespeople of Respondent

Sapp's usually worked when in the of-

fice. Hereinafter, the forum wil refer to |

this room as the "main office" Most
salespeople worked at places in the
main office which were in view of

Complainant, so she could make eye
contact with them when she had a fele-

- phone call for them.

In addition to the main office, the of-
fice of Respondent Sapp's had several
other, separate rooms: a private office
which Respondent G. Sapp shared
with the bookkeeper, an audio-visual
office, and at least one conference
room. There was also a foyer enfry-
way into the office and a kitchen in the
back of the office.

18)Respondent G. Sapp worked in
several locations in the office of Re-
spondent Sapp's. As she confemed
with clients and kept her files and re-
cords in the private office she shared
with the bookkeeper, she was in that
private office faidy often. One day
each week she wrote advertisements
at a desk in the main office, and she
sometimes made or received fele-
phone calls at a desk which abutted
Complainants desk, at right angles.
During the time she spent in the office
of Respondent Sapp's, Respondent G.

"Sapp worked with salespeople in the

main office guite often.

19)When he was at the office of
Respondent Sapp's, Respondent B.
Sapp was usually in the main office.
When he was in the main office, he of-
tent sat at the desk next to Complain-
ant's desk.

20)Sound camied throughout the
main office of Respondent Sapp's.
Complainant could not avoid hearing
conversations others were having in
the main office unless she left it
(except when Complainant was on the
telephone, the conversation was just
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between two people who were far
away from her desk, or the general
noise leve! in the main office was un-
usually high).

21)During times material herein,
Respondent B. Sapp was known to at
least some workers at Respondent
Sapp's as the office comedian, "always
good for a laugh aday."

22)Respondent B. Sapp did not
testify at hearing, although he was pre-
sent throughout the hearing.

23)Throughout Complainant's em-
ployment at Respondent Sapp's, she
was the youngest person working
there. Most of the other workers for
Respondent Sapp's who testified at
hearing were significantly oider than
Complainant and, during times mate-
rial herein, had been working for many
years.

24)During Complainant's employ-
ment at Respondent Sapp's, its office
was busy. Respondent G. Sapp was
totally occupied with and stressed by
the hectic pace of real estate transac-
tions and the administration of the op-
eration of Respondent Sapp's.

25)Ater Complainant started work-
ing for Respondent Sapp's, she told
her father, Russ Wilbum, of her em-
ployment. Because he had heard in
the real estate communily that Re-
spondent B. Sapp was in effect a relig-
jous fanatic, Mr. Wibum advised
Complainant to stay away from Re-
spondent B. Sapp (without slighting
him) and not o get info discussions
with him* Mr. Wibum also advised
Complainant to forget whatever real

4

There is no evidence that Mr. Wilburn told Complainant that Mr. Sapp

actually was, or had a reputation of being, a religious fanatic. There is no evi-
dence to support Respondents’ argument, raised in their Exceptions to the Pro-
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estate practices she had leamed at his
office and leam the practices of Re-
spondent Sapp's. He reminded Com-
plainant that she was responsible to
Respondent G. Sapp, as Respondent
Sapp's broker, and admonished Com-
plainant to do what Respondent G.
Sapp told her and to pay attention to
her work.

26)During times material herein,
there was at least some resentment in
the local real estate community against
Respondent Sapp's, because it
charged a five per cent commission
while the prevalling real estate com-
mission in the area was higher.

27)Complainant started her em-
ployment at Respondent Sapp's with
no preconceptions about Seventh Day
Adventism. She leamed virtually all
she knows about that religion from ex-
periences with Respondents Sapp,
which occurred in the course of her
employment at Respondent Sapp’s.

28) Throughout Compiainant's em-
ployment at Respondent Sapp's, both
discussions and comments about
refigion occurred very frequently in the
main office of Respondent Sapp's
when Complainant was there. Re-
spondent B. Sapp initiated and partici-
pated in most of these discussions and
made rmost of those comments, and
religious discussions originating with
pecple other than Respondent B. or G.
Sapp were not frequent.

During Complainants employment
at Respondent Sapp's, Respondent B.
or G. Sapp discussed religion at imes
with people in general, and other times

Cite as 4 BOLJ 232 (1985).

with specific individuals in the main of-
fice. On many occasions, Respondent
B. Sapp addressed the main office
generally, standing in the middle of it
and talking to whoever happened fo be
there. However, even wheh Respon-
dent B. Sapp appeared to be speaking
in general or to another person about
religion, Complainant felt, and this fo-
rum finds, that Respondent B. Sapp
was often directing his comments par-
ticularly to Complainant, because he
often tumed and tried to make eye
contact with her or asked a question
and looked at her for an answer. .

Findings of Fact 29 through 37 be- -
low contain examples of the religious
comments and discussions by Re-
spondent B. and/or G. Sapp in the
main office of Respondent Sapp's
which Complainant heard during her .
employment there.

29)Respondents B. and G. Sapp
frequently discussed biblical topics in |-
the main office when Complainantwas
working there. This included reading
and reciting biblical passages to Com-
plainant personally. o

Respondent B. Sapp did this much
more than did Respondent G. Sapp;
he made enough references to the Bi-
hle for at least one salesperson {Ms.
Dial, who knew Respondent B. Sapp
only at the office) to conclude that he
was knowiedgeable about the Bible.
Respondents Sapp both related cur-
rent events (such as changing weather
conditions, volcanic eruptions, and
earthquakes) to their religious views
and specifically to Biblical matters such

posed Order, that Mr. Wilburn's above-cited advice predisposed Complainant
to dislike Mr. Sapp or caused a personality conflict between Complainant and
Mr. Sapp. See Finding of Fact 42 below.

in bits and pieces on a daily basis, Re-

- spondents Sapp detailed their befiefs
conceming

Armageddon to
Complainant.

30)Complainant heard Respon-
dents Sapp refer faily often to the
teachings of Ellen White, founder of
the Seventh Day Adventist Church, at
the office.

31)Both Respondents Sapp, and
particulaly Respondent B. Sapp,
voiced to Complainant theirhis belief
that there was only one group of peo-
ple, Seventh Day Adventists, which
was going to be "saved," and that all
people practicing other religions were
following the wrong teachings.

32)During Complainant's employ-
ment at Respondent Sapp's, Respon-
dent B. Sapp, a former Catholic, made
derogatory comments at the office
about Protestants, Catholics, and Mor-
mons, saying that those religions, and
particularly the Catholic Church, were
the actual devil. For example, Re-
spondent B. Sapp told Complainant
that Catholic teachers beat their stu-
dents, that Catholic nuns were the har-
ems of Catholic priests, and that any
child of a nun was kiled at birth. In
Complainant's presence, Respondent

" B. Sapp told an eight-year-old Catholic

child a story about a priest who had
murdered, and asked the child if it was
right that the priest had been absolved
of the murder by ecclesiastical confes-
sion. Respondent B. Sapp told Com-
plainant that Mormoens still practiced
bigarmy and had many children in order

to impress their religion on the world
* through numbers and give a place to
v the souls of

dead ancestors.
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Respondent B. Sapp also told Com-
plainant that Protestants, Mommons,
and Catholics were "devil worshippers"
because they did not observe the Sab-
bath on Saturday.

Respondent B. Sapp made nega-
tive comments about Complainant's
Lutheran religion both directly to Com-
plainant and in her presence. For ex-
ample, he told Complainant that the
Lutheran redigion was not a true or the
right refigion and gave her several illus-
trations of the veracity of this assertion.

The above-cited comments con-
ceming other religions apparently were
aimed particularly at Complainant, for
of the five salespeople of Respondent
Sapp's who testified on this topic, two
stated that they had not heard Re-
spondent B. Sapp making negative
comments about other religions; two
stated that they had not heard him
speak about the Catholic Church: two
testified that they had not heard him re-
fer to the Catholic or Lutheran Church
as the devil, and one testified that she
had not heand him say anything nega-
tive about Catholics or Mormons. in
addition, Respondent G. Sapp did not
recall Respondent B. Sapp stating that,
according to Seventh Day Adventism,
the Catholic and Lutheran Churches
were the devil.

33)Respondents Sapp (Bob more
frequently than Glora) talked in the
main office of Respondent Sapp's at
least once a month during Complain-
ant's employ about the importance of
observing the Sabbath on Saturday.
As evidenced in the previous Finding
of Fact, Respondent B. Sapp's com-
ments on this topic could be vehement.
However, Respondent Sapp's let
workers who observed the Sabbath on
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Sunday take off Sunday momings
from work in order to worship.

34)Respondents Sapp cnficized
Complainants life sltyle in various
ways, insofar as it deviated from what
Respondents Sapp believed to be the
teachings of Seventh Day Adventism.
For example, when Complainant men-
tioned that she planned to attend a
rock music concert, Respondent B.
Sapp adamantly stated that she should
not go, as rock music was devil music
and had a bad effect on youth. On an-
other occasion, when Complainant
was showing salespeople a piece of
jewelry she was wearing which her
husband had made, Respondent G.
Sapp commented that Seventh Day
Adventists did not believe in wearing
jewelry or makeup because it was vain
to do so. (She did not require Com-
plainant or other workers to abstain
from wearing jewelry or makeup in the
office of Respondent Sapp's.})

On a third occasion, Respondent
. Sapp commented to Complainant
at the office that she hoped it would
rain, after Complainant had told Re-
spondent G. Sapp that she was going
fo the beach and hoped for sunshine.
When Complainant retumed to work
after her trip to the beach, she found a
copy of a religious tract equating sun
worship with devil worship in a "copy”
basket which Complainant used.
Complainant believes, and this forum
finds, that this tract was left for her by
Respondent G. Sapp, because of Mrs.
Sapp's above-cited remark, because
Complainant was the first person who
would find anything left in that basket,
and because this was the first time a
copy of material (as opposed to mate-

Cite as 4 BOLI 232 (1985),

rial to be copied) had ever been left iy
that basket, '

35)During the daily telephone caij
Complainant had to make to Respon-
dent B. Sapp to give him his appoint:
ment schedule, Respondent B. Sapp
very often brought up religious topics.

36) Often when he retumed from
appointment with a fisting agreement,
Respondent B. Sapp discussed with
those present in the main office, includ-
ing Complainant, the religion and life
style of the client involved. After ex:
plaining how he felt about these topics,
Respondent B. Sapp would ask those
present for comments, and a discus-
sion would follow.

37)}While Complainant was work-
ing at Respondent Sapp's, Respon-
dents Sapp invited Complainant to
attend their church with them and ioin
their Bible study groups and summer
camps. Complainant deciined. :

38)Based upon all relevant evi- -
dence on the recond, this forum con- =
cludes that Seventh Day Adventists -
believe in not consuming alcohol or
coffee, and that many, but not all, Sev-
enth Day Adventists are vegetarians. :
Respondents Sapp explained fo Com-
plainant during her employment at Re-
spondent Sapp's what food one should
eat and tried to influence her dietary
habits. For example, once, when
Complainant was preparing to eat a =
meat sandwich for lunch in the office’s -
kitchen, Respondent B. Sapp told her =
that meat eaters had bad breath be-
cause they used their stomachs as
graveyards for dead animals. (Even .
though Complainant understood Re-
spondent B. Sapp's comments to be in
jest on occasion, they seemed to her
more in the nature of ridicule, as

by the preceding

Respondent G. Sapp maintained at
hearing and, since there is no evi-
dence to the contrary, this forum finds,
that her vegetarianism was based pri-

~'marily upon health, as opposed to re-

igious, concems and that her

~comments conceming vegetarianism
. vwere made sirictly from a health stand-
~point. As there was no specific first or
. even second-hand evidence that the

comments of Respondent B. Sapp fo

Complainant about diet were based
upon his refigious beliefs or practices

(rather than upon health considera-

" tions), this forum declines to find that

they were.

39)Seventh Day Adventist litera-
ture was displayed in the waiting area
of the office of Respondent Sapp's,
and a shelf in the storage area of the
office was used to store this literature.
Respondents Sapp had Seventh Day
Adventist literature sent to the homes
of at least two salespeople of Respon-
dent Sapp's without those salespeople
asking for it, and they gave at least five
salespeople religious literature at the
office. Quite frequently, at the office,
Respondent B. Sapp gave Complain-
ant religious fiterature for which she
had not asked. For example, after
Comptainant had retumed from the fu-
neral of a family member, Respondent
B. Sapp gave her a copy of an article
entitted "Are the Dead Really Dead?"
from a Seventh Day Adventist periodi-
cal. This upset Complainant. Respon-
dent B. Sapp also gave Complainant a
book about a Seventh Day Adventist
conscientious objector. (Although Re-
spondents introduced lengthy testi-
mony from former salesperson Phyllis
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Medearis that she in fact gave Com-
piainant this book, this forum con-
cludes that, even if it believed Ms.
Medearis, her testimony would have
no bearing upon whether or not Re-
spondent B. Sapp (also) gave Com-
plainant a copy of this book. In fact,
Complainant maintained in uncontro-
verted testmony that Respondent B.
Sapp did this after Ms. Medearis had
left the empioy of Respondent Sapp's.)

40)Complainant had not encoun-
tered anything like the exposure to re-
ligon and religious discussion
described in Findings of Fact 29 to 37
and 39 before. At first, Complainant
responded to it with curiosity, because
she knew nothing about Seventh Day
Adventist faith. Then, as Complainant
leamed more about this religion, she
decided it was not for her and lost in-
terest init. She tried to be polite, listen
fo the religious remarks and conversa-
ions of Respondents Sapp without
commenting, and go on about her
work. However, persistent religious
discussion began to upset her be-
cause the Seventh Day Adventist faith
as described by Respondents Sapp
seemed very depressing to her and
was discussed far more often than she
cared to hear. Complainant began to
try (unsuccessfully, because her work
and work location made her a captive
audience) to ignore what Respondents
Sapp were saying about refigion at the
office. Finally, Complainant started to
make clear, especially to Respondent
B. Sapp, and this forum finds, that she
was not interested in hearing him talk
about religion, and she did not want to
hear him discuss religion, and that it
upset her to hear him do so. Com-
plainant let Respondent B. Sapp know
that she did not find his religious
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"jokes" amusing. VWhen Respondent
B. Sapp brought up religious topics in
conversations with Complainant or
asked her opinion on a religious sub-
ject, Compiainant told him she had no
response or was not interested in re-
sponding and that she did not want to
discuss religion or hear him do so.
When Respondent B. Sapp gave
Complainant religious literature, she
said nothing to him about it and threw
most of it away.

41)Although in response to Com-
plainant's lack of interest, Respondent
B. Sapp sometimes refrained from
talking about refigion to her for the du-
ration of the conversation at issue, he
would start again within thirty minutes
to one hour. As Complainant became
less and less receptive to his religious
conversation, Respondent B. Sapp be-
came more and more adamant in try-

ing fo explain his religious beliefs to "

her. He seemed to "zero in on" Com-
plainant, and when she finally re-
sponded by seeming to challenge or
reject his statements about religion,
Respondent B. Sapp did not like it and
responded by angrly pursuing his
point.

~ 41 0uring Complainant's employ-
ment at Respondent Sapp's, she
spoke about her reactions to the relig-
ious discussions, comments, and lit-
erature at her workplace with her
husband, her father, her friend Krista
Reaves, and some of the salespeople
at work. These conversations grew
more frequent during the course of
Complainant's employment. Respon-
dents allege in their Exceptions to the
Proposed Order that these conversa-
tions with her father, Russ \Wilbum,
“traumatized” Complainant with fear of

Respondent B. Sapp, causing all con-
fict between Complainant and Mr,
Sapp by making Complainant unduly
sensitive to anything of a religious na-
ture and negative toward Mr. Sapp.

There are just two points of evi-
dence as to what Mr. Wibum told
Complainant about Respondent B.
Sapp or religion in her workplace in re-
sponse to Complainant's comments
about working at Respondent Sapp's.
First, as recounted above in Finding of
Fact 25, when Complainant first told
her father that she was employed at
Respondent Sapp's, he advised her fo
tactfully stay away from Respondent B.
Sapp and avoid getting into discus-
sions with him. Second, when Com-
plainant told her father about the
refigious discourse to which she was
being subjected, he advised her to lock
for other work, because she sounded
so miserable and the discussions she
described “"were leading nowhere."
Mr. Wilbum offered this advice within
two months of the start of Complain-
ants employment and again a few
months later.

The record contains no evidence
as to how Complainant responded to
her father's above-described advice,
except that she did not start looking for
work until approximately two months
after the second time her father ad-
vised her to, and she did not leave her
employment because of her father's
advice. As noted in Finding of Fact 5
above, Complainant was independent.
she developed her own opinions and
made her own choices. For these rea-
sons, this forum finds no support in the
record for Respondent's above-cited
contention.
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~ 43)By such actions as are de-
scribed in Findings of Fact 29 to 37
and 39 above, Respondents Sapp
made at least one of their salespeople
fee! that they tried to convert her and

* just about all of their other workers to

Seventh Day Adventism at one time or
another. Workers at Respondent
Sapp's complained to each other about
Respondents Sapp talking about relig-
ion in the office. Most, if not all, non-
Seventh Day Adventist workers re-
marked at least once, when there were
no Seventh Day Adventists present,
that there was quite a lot of conversa-
tion abaut Seventh Day Adventism go-
ing on in the office. For one
salesperson, the religious discussions
in the office were half of the reason he
teminated his affiflation with Respon-
dent Sapp's, and for another, the "con-
stant’ tfalk about Sewventh Day
Advenfism was at least part of the rea-
son for his terminating his affiliation
with Respondent Sapp's.

However, for many of the sales-
people at Respondent Sapp's, relig-
ious conversation in the office was not
a major or lingering problem, although
it might have bothered them. The
salespeople who worked at Respon-
dent Sapp's over a long period of time
either enjoyed falking about religion or
ignored Respondent B. Sapp's relig-
ious discussions and comments.

44)On or about Friday, July 4,
1980, Complainant and Respondent B.
Sapp had a disagreement in the office
of Respondent Sapp's. Mr. Sapp had
excitedly tokd those present in the main
office that he was going to have a per-
son removed from the Seventh Day
Adventist Church because that person
worked in a liquor store. Mr. Sapp had

also asked those present how they felt
about this intended action. The next-
day, the wife of the liquor store em-
ployee came to the office to see Mr.
Sapp. Complainant tried to stop this
woman so that Complainant could first
inform Mr. Sapp that she was there, as
Complainant was supposed to do, but
the woman went by Complainant to
see Mr. Sapp. A loud argument with
Mr. Sapp ensued, from which the
woman emerged crying. Complainant
apologized to the woman, because
Complainant felt she had been rude in
trying to stop the woman and because
Complainant felt Mr. Sapp was wrong.
The woman hugged Complainant,
thanked her for her support and left.
Mr. Sapp became very angry with
Complainant and told her she was
never to say he was wrong or she
would be fired. Complainant believed
that Mr. Sapp had the power to fire her,
because she felt he had a great deal of
influence with Respondent G. Sapp.

After this incident, Complainants
relationship with Respondent B. Sapp
became much more tense. Complain-
ant considered leaving the employ of
Respondent Sapp's because of this in-
cident and the threat of being fired, but
could not do so without another job.
Accordingly, Complainant started look-
ing for other employment, and this
search continued  unsuccessfully
throughout the remainder of her em-
ployment at Respondent Sapp's. After
the above-described incident, Com-
plainant also tried even harder to "tune
out" Respendent B. Sapp's religious
discussions and remarks to her.

45)Right after the above-described
incident, Complainant complained to
Respondent G. Sapp that it upset and
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bothered her when Respondent B.
Sapp talked to her about religion, and
that she did not want to hear about re-
ligion and wished Respondent B. Sapp
would cease talking to her or in her
presence® about religion. Complainant
was the only person who had made
this request to Respondent G. Sapp
(although Virgil Meads, a salesperson
at Respondent Sapp's during 1979-80,
asked "the Sapps" not fo talk to him
about religion at work). Respondent
G. Sapp said she would talk fo Re-
spondent B. Sapp about Complain-
ants complaint. Complainant did not
complain to Respondent G. Sapp
about religious discussions in the office
which did not involve Respondent B.
Sapp, and she did not complain about
the religious literature in the office.

48)In response fo Complainants
complaint to Respondent G. Sapp,
Mrs. Sapp told Respondent B. Sapp
how Complainant fett, and they agreed
that Complainant "had personal conflict
in her life and religious discussion
might not be pleasing to her."

Respondent G. Sapp testified that
afterward Respondent B. Sapp
"walked on eggs" around Complainant
to avoid saying anything to her about
religion. However, because Respon-
dent G. Sapp was not present at all
times when Complainant and Respon-
dent B. Sapp were together, and she
did not hear both sides of their tele-
phone conversations, she lacks

Cite as 4 BOLI 232 (1985).

fimes. Compiainant did not complai
to Respondent G. Sapp again abo
any further discussion of religion b
Respondent B. Sapp before Complai
anfs employment at Respondent
Sapp's ended. Respondent G. Sap
did not ask Complainant if Respondent:
B. Sapp had ceased talking about re-
ligion to Complainant or in her pres-
ence, Respondent G. Sapp thought
Complainant would have complained
to her if there had been a continuing
problem with Mr. Sapp's discussion of
religion, because Compiainant had dis-
cussed other problems with Respon-
dent G. Sapp on occasion.

47)Respondent G. Sapp teslified
that during all imes material herein,
she desired to maintain a positive at-
mosphere, free from coercive, stressful
religious discussion, in the workplace
of Respondent Sapp's.

48)In fact, for about one week after
Complainants complaint to Respon-
dent G. Sapp, Respondent B. Sapp did
not talk about refigion with Complainant
directly, but continued his religious dis-
cussions and comments with/to others
in the office, in Complainants pres-
ence.  Thereafter, Respondent B.
Sapp resumed talking about religion to
Complainant directly. :

49)On or about August 22, 1980, =
Respondent B. Sapp stood in the mid- -
dle of the main office of Respondent

]

Respondent G. Sapp indicated in an investigative interview that Com- -
plainant did complain about Respondent B. Sapp not only taking to her, but |
also talking in.her presence, about religion. However, Mrs. Sapp denied at =
hearing that Complainant complained about Mr. Sapp's talking about religion in
her presence. -For reasons staled in Finding of Fact 70 below, this forum gives -
more weight to the interview than to Ms. Sapp's testimony at hearing and,
therefore, includes "in her presence" in this finding.

Sapp's and related point by point to
ose present, including Complainant,
ow he had toid two Mormon men who
had come to his door why Seventh
Day Adventism was the true refigion.

- Mr. Sapp asked those in the office, in-
‘cluding Complainant, if they ever had

Mormons come o thelr doors. Com-
plainant asked Mr. Sapp why he didn't
"get off" their "backs" and leave them
alone and said she was fired of hear-
ing about religion. Respondent B.
Sapp continued discussing his conver-
sation with the Mormmon men. The re-
jationship between Respondent B.
Sapp and Complainant became even
more tense after this incident.

50)According to Respondent G.
Sapp, shorily before August 25, 1880,
Respondent B. Sapp told Respondent
G. Sapp that he could not get Com-
plainant to answer him when he asked
her questions about his appointments
or his work. Respondent G. Sapp
maintains that she told Mr. Sapp to "let
it ride -- these things will usually work
themselves out."

Although she sometimes ignored
Respondent B. Sapp's religious re-
marks, Complainant maintains that she
did whatever was necessary to work
with Respondent B. Sapp in her and
his professional capacities, including
responding to all his business ques-
fions. In the absence of firsthand testi-
mony of Mr. Sapp disputing
Complainant’s latter statement, this fo-
rum finds it accurate generally, with the
acknowledgment that Complainant
could have inadvertently ignored a
business question by Mr. Sapp in her
effort to ignore his religious overtures,

- 510n the morning of August 25,
1980, as Complainant walked past
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Respondent B. Sapp, he asked her if
she had any "Negro friends." He had
been talking about how an area of
Portiand known to have a large popu-
lation of black people was a "lower
class" area of "lower class people.”
Complainant replied that she did not
have to answer that question and
walked away. Respondent B. Sapp
became visibly upset with Complain-
ant ("North Portland" Oregon is
known to have a large black
population.)

52)At or just after noon on the
same day, August 25 1980, Com-
piainant and Respondent B. Sapp had
a disagreement over the time. Com-
plainant had directed an incoming tele-
phone call conceming a real estate
advertisement fo the first salesperson
on the noon until 3 p.m, floor shift, be-
cause Complainant thought it was
nocn and therefore that the latier shift
had started. Mr. Sapp, who was on
the 9 am. untl noon shift, became
very angry with Complainant because
he felt it was not yet hoon and that the
call should have been directed to him.
(It is important in real estate that the
salesperson who is entilled to "work"
such a call get it) Mr. Sapp de-
manded that Complainant change her
walch fo the time on his watch. Mr.
Sapp "was yelling” about the time to
Complainant while she was busy with
other incoming calis, and Complainant
became more and more upset. The
following interchange, or words to the
same effect, ensued: '

Complainant;

"Bob, this whole thing is ridicu-
lous. It's noon, and I'm going to
lunch."

Mr. Sapp:
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"Why don't you take a long, long
lunch?" {(Complainant took this
fo mean "Don't come back to
waork; you're fired.")
Complainant:
“Fine, | quit"
Mr. Sapp:

"No, you can't because | fired
you first"

Complainant
"l quit — Nobody can pay me
enough to sit here and kisten to
you talk about religion eight
hours a day, six days a week. |
think you're sick. | think you

need help."
Complainant then walked out of the of-
fice and into the parking lot. Mr. Sapp
followed her, saying, ''m crazy, i'm

crazy, I'm crazy."

No witness at hearing except Com-
plainant heard or chserved all of this
encounter between Complainant and
Respondent B. Sapp.

53)Soon thereafter, Respondent B.
Sapp located Respondent G. Sapp
and told her he thought he had fired
Complainant. (Complainant thought
that she had quit first.)

S54}Later on August 25 1980,
Complainant retumed fo the office of
Respondent Sapp's to get her final
paycheck and speak with Respondent
G. Sapp. The renditions of this
conversation which Complainant and
Respondent G. Sapp offered at hear-
ing differ markedly from each other.

Complainant maintains that during
the conversation, she made clear the
role that Respondent B. Sapp's relig-
ious discussions and comments
played in her termination of

employment.  Compiainant testified
that when Respondent G. Sapp asked
Complainant if she coukin't make her
peace with Respondent B. Sapp,
Complainant responded by asking if
Mr. Sapp was going to continue talking
about religion constantly. According to
Complainant, Mrs. Sapp then ex-
plained that this was the way Mr. Sapp
was, that he was exuberant and might
be a bit eccentric, but that religion was
his life. Complainant also testified that
Mrs. Sapp said that most young peo-
ple "went along with" Mr. Sapp, and
she coukin't understand why Com-
plainant and Mr. Sapp did not get
along; Mrs. Sapp thought it was due
more to a personality conflict (than to
religion). Complainant testified that
she then told Mrs. Sapp that no, it was
because of Mr. Sapp's constant relig-
ious discussions. According to Com-
plainant, Mrs. Sapp then asked again if
Complainant might sit down and talk
with Mr. Sapp about this point. Com-
plainant testified that, in response, she
asked if Mr. Sapp was going to con-
tinue discussing religion at the office,
and Mrs. Sapp replied that yes, that
was the way Mr. Sapp was. Com-
piainant testified that she then said no,
she could not tolerate any more of Mr.
Sapp's continual discussion of refigion.
According to Complainant, Mrs. Sapp
and she did not ever discuss the time
dispute which had preceded her de-
pariure from work earlier that day.
This fact, plus the above-cited conver-
sation, left Complainant with the im-
pression that she could continue
working at Respondent Sapp's on the
condition that she accept Mr. Sapp's
behavior as it then was.
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Respondent G. Sapp, on the other
hand, testified that during this conver-
sation neither she nor Complainant
said anything about religion or religious
discussions or issues. Acconding to
Mrs. Sapp, she told Complainant that
she liked her work and was satisfied
with it and wished Complainant would
reconsider and continue her employ-
ment at Respondent Sapp's. Mrs.
Sapp testified that she also explained
{o Complainant that Mr. Sapp was not
that hard to get along with and that if
she would care to get together with
him, (Mrs. Sapp was sure) they could
"make amends” and Complainant
would find out that Mr. Sapp was nat
“that way," he did not hold grudges and
wolld not be hard to work with. Mrs.
Sapp testified that at that point Com-
plainant said that she didn't want to
ever have to talk with Mr. Sapp again,
and Mrs. Sapp realized that they were
at an impasse because Complainant
was unwilling to work things out and
determined to quit her employment.
Mrs. Sapp's testimony was that Com-
plainant's opportunity to continue her
employment at Respondent Sapp's
was conditioned simply on the feelings
between her and Mr. Sapp being
“roned out” they had to reach a
friendly understanding, because Com-
plainant's work was so important to Mr.
Sapp's work. '

For the reasons explained in Find-
ing of Fact 71 below, this forum finds
Complainants tesimony as to her
August 25, 1980, discussion with Mrs,
Sapp more credible that of Mrs. Sapp.
Accordingly, this forum adopts Com-
plainants testimony as to that discus-
sion as fact

55)Outside of her feelings about
the religious discussion and comments
by Respondents Sapp in her work-
place, Complainant liked her work at
Respondent Sapp's. She enjoyed
what she did, she enjoyed working with
the salespeople other than Respon-
dent B. Sapp, and she felt she was do-
ing a very good job. But for her feeling
about being enveloped by religious
pressure by Respondents Sapp in her
workplace, which Complainant found
intolerable as of August 25, 1980,
Complainant would have been happy
to continue working at Respondent
Sapp's after August 25, 1880.

56)Respondent G. Sapp testified,
arxl this forum finds, that as of August
25, 1980, she liked and was satisfied
with Complainants work. She stated,
and this forum finds, that Complainant
was very punctual in handling her re-
sponsibiliies, good at handling tele-
phone stress, good at selting up
appointments, and good at talking with
irate people, and that she kept the nec-
essary records in order. Respondents’
witnesses who worked at Respondent
Sapp's during Complainant's employ-
ment testified that Complainant was
"really competent’ in her job, did a
good job even though she was young,
was a "very efficient’ employee, was
“nice," appeared to do her work effi-
cienly and handle her job "all right"
and that her capabiliies were impres-
sive compared to those of the wilness
at the same age. One of these sales-
people stated that Respondent G.
Sapp had referred to Complainant as a
good employee.

On the other hand, at various other
times during the hearing than during
her above-cited general testimony as
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to the quality of Complainants work,
Respondent G. Sapp also testified that
"a {ot of times" Complainant came to
the office very depressed and upset
over perscnal incidents, that she was
immature, and that she was absent
from work quite often due to iiness and
one or two times because she was too
emotionally upset to come to work.
She also mentioned at another point
that Complainant supplied incomect in-
formation many times., Respondent G.
Sapp stated that at the time of Com-
plainant's termination, Mrs, Sapp had
decided to have an employer/ em-
ployee conference with Complainant to
deal with some personal conflicts be-
tween Complainant and others at the
office, some long lunches and early
departures from work which Complain-
ant had taken without permission, and
one instance of Complainants per-

ceived disloyalty to Respondent G.
Sapp.

Having considered ali the testimony
(recounted in this and the preceding
Finding of Fact) of Complainant and
Respondent G. Sapp, as well as that of
Respondents’ other above-cited wit-
nesses, as to the quality of Complain-
ant's work, and particularly Respond-
ent G. Sapp's testimony (and this fo-
rum's finding) that Respondent G.
Sapp was satisfied with Complainant's
work even as of August 25, 1980, as
well as Respondent G. Sapp's offer to
let Complainant continue working if she
would accept Respondent B. Sapp as
he was, this forum concludes that had
it not been for Complainant's resis-
tance to Mr. Sapp's persistent imposi-
tion of his religion on Complainant at
her workplace, Respondent Sapp's
would have continued employing

Complainant as secretary-receptionist
for an indefinite period of time (as iong
as that position existed).

57) During her employment at Re-
spondent Sapp's, Compiainant had no
problems, other than the imposition of
religion on her at work, which made
her unhappy. Everything else in Com-
plainant’s life was going very well.

58)During the 7% months Com-
plainant worked at Respondent
Sapp's, as a result of her very frequent
unwanted exposure to refigious discus-
sion and comment by, and religious lit-

erature from, Respondents Sapp (as |

exemplified by the occurrences de-
scribed in Findings of Fact 29 to 37
and 39 above), Complainant experi-
enced a great deal of emotional strain
and felt a lot of pressure from Respon-
dent B. Sapp with regard to her refig-
ious beliefs and life style. She
reasonably believed he was trying to
convert her to Seventh Day Adven-
tism. As a result of all this, Complain-
ant became anxious, upset, very
nervous, angry, depressed and, in
general, very unhappy. For example,
what Complainant characterizes as
Seventh Day Adventism's "pessimistic
doomsday" outlook (as explained to
her by Respondents Sapp) depressed
Complainant a great deal. Even more
seriously to Complainant, during her
employment at Respondent Sapp's,
the religious harassment to which Re-
spondents Sapp subjected Complain-
ant caused her to question her own
values and background and finally, not
to believe in organized religion any-
more. She became absolutely not in-
terested in associating with "religious
people”, fistening to or even hearing
any discussion about religion, or
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" having anything to do with people who
'._I_: wanted to talk to her about refigion.
. Because of her religious background
""as described in Findings of Fact num-
" ‘ber 3 and 4 above, these newly ac-
- quired hostile feelings toward religion
" created a great deal of turmoil and

conflict within Complainant.

Because of Complainant’s above-
described anguish and conflict, she
lost sleep, had nightmares about. Re-
spondents Sapp, cried many times at
home and at work, and discussed her
distress at length with those close to
her. Her hushand-to-be spent part of
each workday evening calming and
comforting her. She dreaded going to
work. Alsc as a direct result of her
above-described state of mind, Com-
plainant began to gain weight, and
three months after her employment at
Respondent Sapp's began, Complain-
ant started smoking (afler having
ceased smoking five months before
her employment there began).

The above-described mental and
physical effecis of the religious harass-
ment and intimidation to which Com-
plainant was subjected by Respond-
ents Sapp became increasingly severe
and, as applicable, frequent as her em-
ployment at Respondent Sapp's con-
tinued. By August 25, 1980, when she
ended her employment there, Com-
plainants mental anguish, and the
physical and mental effects thereof,
peaked and were infolerable. Com-
plainant was experiencing each of
these effects intensely every day and
had gained 25 to 30 pounds since her
employment began.

59)Upon the termination of her em-
ployment at Respondent Sapp's, Com-
plainant first felt great relief. Her

mental anguish steadily declined dur-
ing the next six months and has since
remained at the level to which it had
dropped by the end of that six month
period. For example, during those first
six months, Complainant slowly "nor-
malized" and became calmer and hap-
pier. She began to sleep better. Not
thinking about Respondents Sapp, she
began to feel better about herself. She
stopped her weight gain, and within
two years of her termination, she had
lost the weight gained during her em-
ployment at Respondent Sapp's.

. 60}Comptainant feels that she went
through a "very, very disturbing experi-
ence”" during her employment at Re-
spondent Sapp's. She characterizes
herself as happy now, except for the
personal religious views with which
she is not satisfied. At present, Com-
plainant still does not believe in organ-
ized religon and reacts strongly
against exposure o it However, be-
cause intellectually, Compiainant
wishes she could believe in it again,
she is still in-conflict. As yet, Complain-
ant does not feel willing to talk or think
about organized refigion or to have
anything to do with it. She is not willing
to listen to people's religious cpinions,
as she was before working for Re-
spondent Sapp's. Complainant will not
tolerate religious proselytism or solicita-
ion (even including Christmas carol-
ers). She becomes angry with her
husband for listening to such religious
presentations. She has not attended
church (except for weddings) since her
employment at Respondent Sapp's,
even declining to go to holiday candle-
light services that her family has tradi-
tionally aftended together. Because
she "wanted no part' of organized
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redigion, Complainant chose to be mar-
ried, on June 12, 1982, in a church
used only as a historical monument by
a minister who had no congregation
and who allowed her to avoid using the
“Biblical" ceremony. Before her em-
ployment at Respondent Sapp's, Com-
plainant had planned to be married in
her childhood church by the minister
wha had confirmed her.

Complainant is concemed about
how she will deal with religion with her
(future) children. She wants them to
he exposed to religion and gain some
kind of religious background, as she
appreciated having had before she
worked for Respondent Sapp's. She
does not want to impart to them the
prejudice against organized refigion
she developed as a direct result of
working at Respondent Sapp's. Al-
though she wants her children to be
open to leaming about religion, she
fears that she will not be able to teach
them this or otherwise discuss religion
with them. She is afraid she will be un-
able to communicate positively with
them regarding religion, because of the
scars she still has as a result of her ex-
perience at Respondent Sapp's.

Because of her experience at Re-
spondent Sapp's, Complainant has be-
come less willing to open up and
discuss with others what is on her
mind. She fears being rebuked, espe-
cially about refigion and about her life
style, because of the rebukes on those
subjects she experienced at Respon-
dent Sapp's.

Although the other physical effects
of her emotional distress caused by
her experience at Respondent Sapp's
seem {o have abated, Complainant still
smokes.
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61)Complainant did not consult a
psychiafrist conceming her above-
described mental anguish because
she could not afford to, and because

she did not realize the extent of her
emotional scars until she had left the

employ of Respondent Sapp's. She

did not file a workers' compensation
claim for her mental or physical suffer-
ing, because she did not know that she

could have done so.

62)At the time her employment at .
Respondent Sapp's ended, Complain-
ant was eaming gross wages of .
$792.00 per month, plus employer-
paid heaith insurance, eligibility for sick = |
leave, and one week of paid vacation
Since her employment at- |-
Respondent Sapp's, Complainant has -
had no medical expenses exceeding
the deductible for the employer-paid .
insurance of Respondent
Sapp's. Consequently, that insurance
is immaterial to any damage calcula-

per year.

health

tions herein.

63)From the July 1980 incident de- -
scribed in Finding of Fact 44 above
through her termination at Respondent - |
Sapp's until she found other employ- - |
ment, and during each subsequent pe-
rfiod of unemployment, Complainant
has difigently sought work. During all

such times of unemployment between

the end of her employment at Respon-

dent Sapp's and the expiration of her
eligibifty for unemployment compensa-
tion about one month before hearing,
Complainant applied for and received
unemployment compensation.

84)From August 25, 1980, to the
dates of hearing, Complainant has had

the following employment and has
eamed the following gross amounts in |

that employment

o/4/81 to 7/7/82.
9/1/81-2/82 @ $700.00Month = $4200.00
3/82-6/82 @ $737.50Month=  2950.00

7582 @$73750permonth = _168.41

$7318.41

“'B. Parttime Employment by Club 101 -

10/82 to 12/82:
$540.00

C. Parttime Employment by Old Town
Chevron.
4/2/84 to present, 20 hrsiweek at $6.00/hr

in the above-cited employment,
Complainant has eamed fringe bene-
fits only from Jonland Corporation,
where she accrued two weeks of paid
vacation per year. There is no evi-
dence on the record as to whether she
was eligible for or whether she used
sick leave while she worked at Jonland
Corporation.

65)On August 27, 1980, Linda
(Brandt) Friedrich began working in
Complainant's place as the secretary-
receptionist at Respondent Sapp's.

Between August 27 and December
31, 1980, Ms. Friedrich worked as a
temporaty employee at Respondent
Sapp's through Russell Brown Office
Service, inc. (hereinafter the Brown
agency). Because of fiscal strain
caused by the declining real estate
market, Respondent Sapp's used Ms.
Friedrich on a less than full-time basis.

Respondent Sapp's paid the Brown
agency $6.00 for every regular hour
Ms. Friedrch worked at Respondent
Sapp's, and in tum the Brown agency
paid Ms. Friedrich $4.50 for every
regular hour she worked. In 1980, the
Brown Agency paid Ms. Friedrich a to-
tal of $1841.63 for 404 regular hours of
work and 3.5 overtime hours of work at
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Respondent Sapp's. Respondent
Sapp's, therefore, paid the Brown
agency $2424.00 (404 x $6.00) for Ms.
Friedrich's 1980 regular hours of work.
Although the record does not specify
what Respondent Sapp's paid the
Brown agency for Ms. Friedrich's 3.5
1980 overtime hours of work, this fo-
rum has arithmetically deduced from
the above figures that the Brown
agency paid Ms. Friedrich $6.75 for
each overtime hour she worked. The
rafio of the regular hourly rate the
Brown agency paid Ms. Friedrich
{$4.50) to the overime hourdy rate it
paid her ($6.75) is 3:4. The forum has
applied this ratio to the $6.00 regular
hourly rate Respondent Sapp's paid
the Brown agency and approximated
thereby that Respondent Sapp's paid
the Brown agency $9.00 per overtime
hour Ms. Friedrich worked. For Ms.
Friedrich's work in 1980, therefore, Re-
spondent Sapp's paid (the Brown
agency) $2424.00 plus approximately
$31.50 for 3.5 overtime hours, or a
gross total of $2455.50.

During 1981, Ms. Friedrich worked
directly as an employee of Respondent
Sapp's. During that year, the amount
of business activily at Respondent
Sapp's plummeted. Because of dwin-
dling resources for staff payroll and a
comespondingly diminishing need for a
secretary-receptionist, Respondent
Sapp's continued employing Ms. Frie-
drich iess than full-time for all but the
last two months of 1981 (during which
Ms. Friedrich worked full-ime due to
the bookkeeper's termination). During
1981, Respondent Sapp's paid Ms.
Friedrich a gross total of $4,821.95 in
wages.
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Because Respondent Sapp's could
no longer afford fo employ a secretary-
receptionist, Respondent Sapp's termi-
nated Ms. Friedrich's employment just
before Christmas 1981.

66)After Ms. Friedrich’s termination
and through 1982, the real estate activ-
ity at Respondent Sapp's hit an all-time
low: a total of only four or five sales
were closed. For one or two months
after terminating Ms. Friedrich, Re-
spondent Sapp's did not employ any-
aone to answer its telephones;
Respondent G. Sapp or salespeople
assumed this duly. There was not
enough work {o occupy, or money to
pay, a fullime or substantially part-
time secretary-receptionist. Thereafter,
Respondent G. Sapp's main profes-
sional endeavor was her Cambridge
Plan International business. From that
business' account, Respondent G.
Sapp paid one of Respondent Sapp's
salespeople, Janet Lund, to do secre-
tarial work for that business and take
real estate calls for Respondent
Sapp's. Ms. Lund also confinued to
function as a salesperson for Respon-
dent Sapp’s. i Ms. Lund had not been
available to answer real estate calls,
Respondent Sapp's probably would
not have hired anyone else to do this,
and its salespeople would have an-
swered these calls.

67)By no later than January 1983,
Respondent Sapp's had ceased op-
eration, due to the drastic decline in its
business. The corporation ceased to
exist on March 18, 1983, when Re-
spondent G. Sapp did not renew its
corporate status with Oregon's Corpo-
ration Commissicner. Respondent G.
Sapp has no plans to resume a real
estate practice again.

68)if Complainant had continued .
working for Respondent Sapp's after -
August 25, 1980, Respondent Sapp's
would not have employed her after the
date it terminated her successor, Ms,
Friedrich, i.e., after just before Christ-:
mas 1981, because Respondent could =
not afford to employ a secrefary- @
receptionist after that time. If Com-
plainant had continued working for Re- =
spondent Sapp's untl late 1981,
Respondent Sapp's would have re-
duced her work time and spent ap---
proximately the same amount of |
money compensating her as it spent . |
compensating Ms. Friedrich (ie, the "
amount Respondent Sapp's paid the -
Brown agency for Ms. Friedrich's serv-
ices in 1980 and the amount it paid Ms.
Friedrich directly in 1981). The forum
bases this conclusion on the fact that.
money was the key factor determining =
how many hours per week and how
fong Respondent Sapp's employed a -
secretary-receptionist between August -
26, 1980, and December 31, 1981.

69)An exhibit in the record is the
cover form and summary of an investi- -
gative interview of Janet Lund con- -
ducted by telephone by Agency
investigator VWarren Albright in connec- -
ion with this matter on August 14, -
1981. The summary, in namative for- .
mat, recounts the questions Mr. AL
bright asked Ms. Lund and the
answers she gave in response. -
Rather than being a verbatim transcript
of this interview, the summary is Mr.
Albright's statement of what was said
during the interview, based upon Mr. -
Albright's notes of the interview (alsoin - |
evidence) "fleshed out’ by his recollec-
tion of all that was said during the

interview. Mr. Albright produced this
summary shortly after the interview.

At hearing, Ms. Lund intimated that
she did not remember making some of
the staterments attributed to her in the
exhibt. She stated that "several
things" in the exhibit do not "have"
what she was "trying fo get across,” so
she does not feel the exhibit "will be
accurate." Mr. Albright testified at
hearing, and this forum finds, that he
does not believe the summary differs
fom what was said during the
interview.

For the following reasons, this fo-
rum has given more weight to the ex-
hibit than to Ms. Lund's testimony at
hearing, where they differ:

a) The interview summarized was
conducted by an experienced attomney
and interviewer who recalls no other
instance in which one of his summa-
ries of an interview has been chal-
lenged as to accuracy.

b) Overal, and as far as it goes,
Mr. Albright's notes of the interview
taken during the interview demonstrate
the accuracy of the summary.

¢) The interview was held much
closer in tme (2 2/3 years) to the
events at issue than was the hearing.
Even Ms. Lund admitted that perhaps,
and this forum finds that, her memory
of evenis at issue was better at the
time of the interview than at the time of
the hearing.

d) Ms. Lund's testimony at hearing
differs from the exhibits mostly in de-
gree, ie, her comments at hearing
which could be negative to Respon-
dents were toned-down versions of
what the exhibits say Ms. Lund said in
the interview. This type of difference
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can be attributed to the passage of
time since the events at issue and/or to
Ms. Lund's obvious aversion to con-
frontation. During the interview, Ms.
Lund asked for (and received) the pro-
tection of confidentiality. During the
hearing, in contrast, Ms, Lund, a for-
mer salesperson for Respondent
Sapp's, was forced to speak publicly,
in the presence of many former col-
leagues and within a few feet of both
Respondents Sapp. Her entre de-
meanor and references to herself at
that hearing reflected her emphatic re-
luctance or inability to confront Re-
spondents Sapp with information or
opinion they might or would find
unfavorable.

€} Ms. Lund failed to specify what
parts of the summary were not accu-
rate and how they were not accurate.
Her complaint was very general, and it
appeared that although parts of the
summary had been read to her, she
had not read this exhibit herself.

For all these reasons, this forum
has concluded that the interview sum-
mary is likely to be much more accu-
rate than Ms. Lund's statements at
hearing, where they differ.

70) Another exhibit in the record is a
letter conceming this case from Re-
spondent G. Sapp to the Agency dated
August 20, 1981. At hearing, Respon-
dent G. Sapp attempted to disavow re-
sponsikility for some of the statements
in this letter, alleging that she did not
write it or read it all. Mrs. Sapp admit-
ted that she signed it.

This forum concludes that the letter
is correctly attributed to Mrs. Sapp and
that it accurately reflected her views
when she signed it. It was drafted by
Mrs. Sapp's employee based upon




Mrs. Sapp's notes on what she wanted
said and information in Mrs. Sapp's
relevant files. Mrs. Sapp signed this
letter, and there is no allegation or evi-
dence that she did so involuntarily or
without opporiunity to review it. Be-
cause the letter accurately reflected
her views when Mrs. Sapp signed it,
and because she signed it within just
one year of the events at issue herein,
this forum has given more weight to
the letter, where it differs from Mrs.
Sapp's testimony at hearing, than to
her testimony at hearing.

71}Overall, this forum found Com-
plainant fo be a much more credible
witness than Respondent G. Sapp.
The forum deemed Mrs. Sapp's testi-
mony much less reliable than that of
Complainant, because by Mrs. Sapp's
own implicit admission, at least some
parts, if not a great deal, of her test-
mony were/was based upon second-
(or third) hand information or office
gossip, both of which Mis. Sapp
seemed perfectly willing to assume
were accurate. This forum cannot
make that same assumption. In addi-
tion, the factual inconsistency between
Mrs. Sapp's statements in the August
20, 1981, letter and her testimony at
hearing, compared with Complainant's
articiiate, logical, precisely detailed
and almost meticulously consistent
testimony during two days of hearing,
demonstrates the greater relative reli-
abilty of Complainants testimony.
Mrs. Sapp was simply too absorbed in
her business and too often away from
Complainants specific work area to
devote much attention to the day to
day interpersonal occumrences in that
work area, unless they involved a crisis
with which Mrs. Sapp had to deal. She
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did not have a clear or accurate recol-
lection at hearing of the events occur-
ring in that area during Complainant's
employment. Accordirigly, this forum
has viewed Mrs. Sapp's testimony with
caution and given more weight to
Complainant’s testimony than to that of
Mrs. Sapp, where they differ.

72)This forum found the testimony

of Phyllis Medearis much less credible

than that of Complainant, where they
differ. In the instances where their tes-
timony was in direct conflict, Complain-
ants testmony was far more
persuasive, both because of the con-

sistency of that testimony with the rest -
of the record, and Complainant's firm,

steady demeanor, and because Ms.
Medearis’s festmony simply was
much less plausible and credible in

light of the rest of the record. On sev-

eral points, Ms. Medearis's testimony
contradicted not only that of Complain-
ant, but that of Respondents’ other
withesses.

For these reasons, this forum has
not accorded Ms. Medearis's testi-
mony much weight, where it differs
from that of Complainant.

73)yRespondents produced a series
of wilnesses to describe their experi-
ences while working at Respondent
Sapp's. Catherine Commack testified
under subpoena by the Agency for the
same purpose. This forum notes five
factors which diminished the weight
accorded fo the testimony of the
below-specified such witnesses, who
comprise all of Respondents' wit-
nesses except Respondent G. Sapp,
and Ms. Cormack:

a) At hearing, Respondents led
many of their wiltnesses (particularly
Luhaorg, Nelson, Meyers, Harper, and

nation. In many instances, Respon-
dents not only phrased all of the

- witness's answer but "yes" or "no" and

suggested whether the affirmative or
negative response was appropriate
(example: "Is it your testimony that
.7, but obviously discouraged any
effort by the witness to qualify his or

- her simple answer or modify the phras-
ing of the question. Although Respon-

dents thereby merely may have been
trying to expedite their presentation,
their leading questions left the forum
uncertain as to whether or not their wit-
nesses would have answered in such
terms had not those terms been sug-
gested to them. This rendered the tes-
fimony of these witnesses less reliable,
especially where the exact meaning of
their answers was important.

b} The probative vaiue of the testi-
mony of several witnesses conceming
events at Complainants workplace,
and parficularly interactions between
Complainant and Respondents Sapp,
was significantly weakened by the fact
that these witnesses were present in
Complainant's workplace, the main of-
fice, while Complainant was there ei-
ther (1) not at all (Hamyman and
Friedrich), (2) rarely if at all (Harper
and Schenk), (3) not often (Cormack,
Meyers and Ramsten), or (4) not much
when Respondent B. Sapp was also
there (Dial). In addition, of course, this
forum has taken into account the fact
that even the active salespeople of Re-
spondent Sapp's were each usually
present in Complainant's workplace
only 9 to 15 hours each week, while
Compiainant was there approximately
45 hours each week. Furthermore,
Respondents Sapp were in and out of
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. Friedrich) on direct and redirect exami-

the office, and the times either of them
spent in the main office may have coin-
cided infrequently with those of any
particular witness other than Compiain-
ant.  Moreover, no other witness
shared Complainants required daily
telephone calls to Respondent B.
Sapp. Finally, no other witness was
singled out like Complainant as a tar-
get of Respondent B. Sapp's religious
overtures. Accordingly, the testimony
of other people who worked at Re-
spondent Sapp's coud not refute
Complainants testimony conceming
her experiences with Respondents
Sapp at the office of Respondent
Sapp's. For example, the testimony of
other workers as to how often i at all
they noticed given events or conditions
at the main office, or that they were not
bothered by those events or condi-
tions, does not effectively controvert
Complainants testimony that those
events occurred or conditions existed,
and how often, or that they were both-
ersome to Complainant,

Linda (Brandt) Friedrich, who re-
placed Complainant, worked just part-
time for all but two months of her em-
ployment with Respondent Sapp's.
Consequently, outside of those two
months, she spent less time with Re-
spondents Sapp at the workplace each
day than had Complainant. Also, dur-
ing Ms. Friedrich's employment, Re-
spondents Sapp may have restrained
their religious conversation due to the
circumstances of Complainant's termi-
nation and her complaint against Re-
spondent Sapp's. Ms. Friedrich was
not singled out to be the object of relig-
fous discourses by Respondent B.
Sapp. Moreover, the nature of the
general intercourse in the main office
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presumably changed during Ms. Frie-
drich’'s employment as, over the
course of that employment, there were
fewer and fewer active salespeople in
the office with whom Respondents
could converse. Accordingly, Ms. Frie-
drich's testimony conceming her expe-
riences at Respondent Sapp's is not
highly probative of what Complainant
experienced there during  her
employment.

¢) The testimony of witnesses Lu-
haorg, Nelson, Meyers, and McQueary
was less probative on several issues
because those witnesses shared the
religious affiliation of Respondents
Sapp. It is logical to assume, and this
foum finds, that because of this
shared affiliation, these wilnesses were
more comfortable than Complainant
with the religious beliefs of Respon-
dents Sapp, and were not themselves
targets for proselytism by Respon-
dents Sapp. Consequently, these wit-
nesses were likely to be less disturbed,
or sensitive to others being disturbed,
by the injection of the religious beliefs
of Respondents Sapp into these wit-
nesses workplace.

d) Respondents’ winesses and
Catherine Cormack, all former workers
for Respondent Sapp's, displayed a
marked reluctance to confront one or
both of the Respondents Sapp at hear-
ing. Most of them went to unusual and
rather pointed lengths to minimize the
potentially negative effect of their test-
mony on Respondents' case, carefully
constructing their answers, qualifying
testimony extensively and adding un-
solicited information on  cross-

examination to create the best impres-

hairs as to what was religious, as op-

cal, discussion. Witness Cormack
termed a religious disagreement sha
had with Respondent B. Sapp an "un-
important litle snipe” which did not
change their relationship at all. How-
ever, Complainants unrefuted testi-
mony was, and this forum finds, that
thereafter, for the rest of Complainant's
employment at Respondent Sapp's,
Ms. Comack was sufficiently disturbed
by Respondent B. Sapp's religious fer-
vor and particufarly by this disagree-
ment that Ms.

of Fact 69 above concemning witness
Lund. Finally, by offering unsolicited
information not related to the question

nesses, such as Ms. Nelson, gave the
forum the impression that they were
primed to say certain things while
testifying.

Overall, Respondents' witnesses

These statements pertained just to when Respondent B. Sapp was in the
office, as Ms. Dial did not see him elsewhere.

sion of Respondents. For example,’
witness Dial testified that Respondent:
B. Sapp never spoke about Seventh
Day Adventist beliefs while she was in*
the office, but also festified that he:
talked about religion whenever® he felt |
fike & and let her know he was "sold on
his religion." Witness Ramsten spiit-

posed to moral, ethical, or philosophi-

asked, several of Respondents' wit-

and Ms. Cormack impressed the fo- _'-f;
rum as people actively attempting to

Comack would

telephone Complainant to ascertain if
Mr. Sapp was at the office, in orderto -
avoid coming to the office when he
was there. Witness Hanyman's com-
ments about Respondent B. Sapp
were quite evasive. See also Finding -

defend Respondents rather than help-
the forum ascertain the facts
herein. The very fact that Complainant
had challenged Respondents in this
public forum seemed to offend these

: witnesses as an affront to the appear-
“"ance of amity they so value. In other
*words, the equivocations and unsolic-
" jted remarks in the testimony of these

witnesses impressed this forum not as
an effort to be absolutely accurate, but

. as an effort to protect Respondents

from Complainants open challenge,
which some of them perhaps alsc view
as an assault upon religion itself or
upon their own refigion.

For all the above-cited reasons, this
forum has accorded the testimony of
Catherine Comack and all Respon-
dents' witnesses except Respondent
G. Sapp less weight than it would have
if these reasons did not exist.

UL.TIMATE FINDINGS OF FACT

1) At all imes material herein, Re-
spondent Sapp's was a corporation
employing one or more persons in its
real estate business in Oregon. Re-
spondent G. Sapp was Respondent
Sapp's president, sole owner, and bro-
ker. Respondent B. Sapp, Respon-
dent G. Sapp's husband, worked, as
an independent contractor, as a
salespersonflisting appraiser for Re-
spondent Sapp's.

2) From January 6, 1980, through
August 25, 1980, Respondent Sapp's
employed Complainant as ifs
secretary-receptionist. In this capacity,
Complainant performed a great deal of
telephone reception work and various
clerical duties.

3) When Complainant began
working for Respondent Sapp's, she

[
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was a bright, verbally aggressive and
open, mature nineteen-year-oldd who
was inexperienced in the work world.
Although less active in her church than
she had been previously, Complainant
also was a sincere adherent o basic
tutheran beliefs who was open-
minded about refigion. Complainant
respected each person's right to hold
and express his or her own religious
beliefs, and was willing to fisten to dis-
cussions of those beliefs.

4} During all imes material herein,
Respondents B. and G. Sapp were
sincere adherents fo the Seventh Day
Adventist faith, which was a focal part
of their lives. Respondent B. Sapp
wanted everyone to become a Sev-
enth Day Adventist, and was particu-
latly zealous in advocating his religion
through discussion and comment. Re-
spondent G. Sapp was aware of this.

5) During all times material herein,
Respondent G. Sapp retained for her-
self and exercised the authority to hire,
fire, and supervise all persons working
at Respondent Sapp's, including Com-
plainant. During her pre-employment
interview of Complainant, Respondent
G. Sapp asked Complainant her relig-
fon, leamed that Complainant consid-
ered herself a non-practicing Lutheran,
and told Complainant that she and Re-
spondent B. Sapp were Seventh Day
Adventists.

6) During all imes material herein,
Respondent Sapp's employed a
secretary-receptionist and a book-
keeper, and had about fifteen active
salespeople at a time affiliated with it
A number of the people working at Re-
spondent Sapp's during times material
were deeply refigious.
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7) During times material herein,
Complainant worked in the office of
Respondent Sapp's about forty-five
hours per week. Only the bockkeeper
worked similar hours at the office, and
her primary work location was isolated
from that of Complainant. The active
salespeople were usually in the office
only 9 to 15 hours per week. Respon-
dent B. Sapp was out of the office a
great deat during the first two-thirds of
Complainants termn of employment
and present there more often during
the last thind thereof, spending overall
during Complainants employment 10
to 23 hours per week in the office. Re-
spondent G. Sapp frequently con-
ducted business away from the office,
and she was out of the office at least
as much as shewas in it.

8) Complainant's work area was a
desk in the big open part, or main of-
fice, of Respondent Sapp's office. To
do her job, Complainant could not
leave her desk for any length of time.
Respondent B. Sapp was usually in
the main office, often sitting at a desk
next to Complainant's, while he was in
Respondent Sapp's office.  Although
she had a private office, Respondent
G. Sapp worked in the main office of-
ten when she was at the ofice. The
salespeople usually worked in the
main office while they were at the office
of Respondent Sapp's.

9) For the reasons described in Ul-
limate Findings 7 and 8 above, Com-
plainant was in the main office of
Respondent Sapp's about three times
more than anyone else except Re-
spondents B. and G. Sapp. Respon-
dent G. Sapp was away from the main
office a great deal. No single cther

person was consistently present,

Cite as 4 BOLI 232 (1985).

therefore, when Complainant and Re-

spondent B. Sapp were both in the.

main office,

10} During her work time, when she '

was not on the telephone, Complain-
ant could not avoid hearing discussion
taking place in the main office (unless
the main office was unusually noisy or
the given discussion was quiet and far
from Compiainant’s desk).

11}Complainant's only knowledge
of the Seventh Day Adventist religion
comes from her experiences with Re-
spondents Sapp while she worked at
Respondent Sapp's.

12) Throughout Complainants em-
ployment at Respondent Sapp's, very
frequent discussions and comments
about refigion occurrediwere made in
Complainant's work area, the main of-
fice, when Complainant was there.
Usually Respondent B. Sapp, and
sometimes Respondent G. Sapp, initi-
ated and participated in these discus-
sions and made these comments,
Although Respondent B. Sapp some-
times addressed his religious remarks
to whoever was in the main office, he
often singled out Complainant as the
target of his comments. The following
paragraph illustrates the religious dis-
cussion and comments of Respon-
dents Sapp which Complainant heard
in the main office of Respondent
Sapp's during her employment there.

As exempiified below, Respon-
dents Sapp, and Respondent B. Sapp
in particular, very frequently discussed
religious teachings in the office, includ-
ing Biblical topics such as prophecy
and the teachings of the founder of the
Seventh Day Adventist Church. They
read and recited Biblical passages to
Complainant personally and related

rrent events to their religious views.
espondents Sapp, and Respondent

"B Sapp in particular, voiced to Com-

lainant theirkhis belief that only Sev-
énth Day Adventists would be "saved,"
and that all other religions were wrong.
Respondent B. Sapp made negative

‘comments to Complainant about Prot-
-estants, Catholics, and Momons, la-

beling them "devil worshippers," and
made negative comments to Com-
plainant about her Lutheran faith. Re-
spondents Sapp, and particularly
Respondent B. Sapp, spoke to Com-
plainant of the importance of a Satur-
day Sabbath. Respondent B. Sapp
often discussed the religion and life
style of his listing clients with those pre-
sent in the main office, including Com-
plainant. Respondents Sapp invited
Complainant to attend their church and
church activities with them. Respon-
dents Sapp criticized (and tried to
change) Complainants perscnal life
style in various ways, insofar as it devi-
ated from the lifestyle dictated by the
Sapps' religious beliefs. Respondent
B. Sapp very often infroduced religious
fopics when Complainant made a re-
quired dally telephone call to give him
his appointment schedule.

13)Respondent Sapp's kept Sev-
enth Day Adventist literature in the
waiting room of its office, and Respon-
dent B. Sapp quite frequently gave
Complainant religious literatbure which
she had not requested.

14)The activiies of Respondents
Sapp described in Ulémate Findings of
Fact 12 and 13 above constituted a
continuing stream of religious dis-
course and personal criticism of Com-
plainant based upon refigion which
Complainant could not avoid hearing
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or otherwise receiving, i.e., they consti-
tuted religious advances and other ver-
bal conduct of a religious nature,
15)After a brief period of curiosity,
Complainant lost interest in Seventh
Day Adventism and tried to ignore or
avoid being part of the above-cited re-
ligious discussions and comments.
She did not succeed, because her
work and required work tocation made
her a caplive audience. Finally, upset,
harassed, and infimidated by the relig-
ious discussions and comments of Re-
spondent B. Sapp in particular,
Complainant started to make plain to
him that she was not interested in
hearing, and did not want to hear, him
talk about religion to her or in her pres-
ence, and that furthermore it really up-
set her to hear him do so. Although
this sometimes caused Respondent B.
Sapp to refrain from talking to Com-
plainant about refigion for the duration
of a conversation, he overall became
more and more ardent in his efforts fo
explain his religious beliefs to Com-
plainant and press them upon her. If
Complainant seemed to challenge Re-
spondent B. Sapp's statements about
religion, he pursued his point angrily
and with renewed vigor. Complain-
ant's unwillingness {o submit docilely to
Respondent B. Sapp's continuing
course of religious intimidation, rather
than any "personality conflict’ with Mr.
Sapp unrelated to religion, resulted in
steadily increasing tension between
Complainant and Mr. Sapp.

Complainant was not the only
worker at Respondent Sapp's who had
been greatly bothered by Respondent
B. Sapp's religious discussions and
comments in the office. Those discus-
sions and comments helped cause at
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least two salespeople to terminate their
affiiaion with Respondent Sapp's.
However, for many of the salespeople
of Respondent Sapp's, discussions
and comments about religion did not
pose a major problem.

16)Because of Respondent B.
Sapp's relationship to Respondent G.
Sapp, Mr. Sapp was not viewed simply
as a salesperson at Respondent
Sapp's: both Mr. Sapp and Complain-
ant believed that Mr. Sapp had the
power to discharge Complainant. This
made Mr. Sapp's actions toward Com-
plainant described herein particularty
infimidating to Complainant.

17}During July and August 1880,
Complainant and Respondent B. Sapp
had two heated encounters at the of
fice, which heightened the tension al-
ready existing between them because
of Mr. Sapp's religious badgering of
Compiainant. Each of these incidents
was rooted in an action Mr. Sapp had
taken on the basis of his religion and
had recounted to Complainant.

18)in July 1980, after the first and
before the second of the above-
described incidents, Complainant com-
plained to Respondent G. Sapp about
Respondent B. Sapp talking to her or
in her presence about refigion. Com-
plainant told Mrs. Sapp that she did not
want to hear about religion (from Mr.
Sapp), that doing so upset and both-
ered her, and that she wished it would
stop. In response, Respondent G.
Sapp talked with Respondent B. Sapp,
and they merely agreed that religious
discussion "might not be pleasing” to
Complainant.

Respondent G. Sapp testified that

she assumed without asking Com-
piainant that thereafter Respondent B.

Cite as 4 BOL! 232 (1985).

Sapp did not speak to Complainant
about religion, because Mrs. Sapp
thought he tried fo desist and because
Complainant made no further com-
plaint to her.

The above-described actions and
inaction's by Respondent G. Sapp in

response to Complainant's complaint

do not constitute a reasonable effort on

Mrs. Sapp's part to stop Respondent-
B. Sapp's religious harassment of .

Complainant.

19}in fact, Respondent G. Sapp .
failed to stop Respondent B. Sapp
from continuing to talk and lecture to
Complainant about religion and con-
tinuing to talk about religion in Com- -
plainants presence. After Mrs. Sapp's -
discussion with Mr. Sapp about Com- -
plainants complaint to Mrs. Sapp, Re-
spondent B, Sapp did not cease this
objectionable behavior in Complain-
ants presence knowing that it upset
her, although he stopped speaking di-
rectly to Complainant about religion for

about one week.

20) Throughout her empioyment at -
Respondent Sapp's, Complainant did
whatever was professionally neces-
sary to work with Respondent B. Sapp. =
(In her efforts to ignore his religious
overtures, it is possible that Complain- -

ant inadvertently ignored a business
question by Mr. Sapp.)

21}Just before Complainant's lunch

time on August 25, 1980, and soon af-

ter a clash which had left Respondent
B. Sapp visibly upset with Complain-

ant, Complainant and Respondent B.. :;
Sapp had a verbal altercation over -
whether or not Complainant should -
have referred an advertising call to Mr.
it cutminated when Mr. Sapp
made a statement to Complainant

Sapp.

which Complainant believed meant

that he was firing her. Complainant re-

sponded to this statement by resign-
ing, tefing Mr. Sapp in effect that
nothing was worth having to listen to
him constantly harangue about relig-
ion. Respondent B. Sapp thought that
he had fired Compilainant and so in-
formed Respondent G. Sapp.

22)Complainant spoke with Re-
spondent G. Sapp later that day. Dur-
ing that conversation, Complainant
made clear the determinative role
which Respondent B. Sapp's continual
stream of comment and discussion
about refigion played in her termina-
tion: she found it intolerable. Respon-
dent G. Sapp conditioned Complain-
ant's continuing, or retuming, fo work at
Respondent Sapp's upon Complain-
ants wilingness to accept Respondent
B. Sapp as he was, At the same time,
Respondent G. Sapp acknowiedged
that Mr. Sapp wouid not change, ie.,
he would not stop talking continually
about refigion at the workplace. Be-
cause Complainant was not willing to
subject herself to more of the religious
harassment and intimidation by Re-
spondent B. Sapp, which had become
intolerable to her, she declined to re-
tumn to wark. A reasonable person in
Compiainants place also would have
felt compelied to resign because of this
religious harassment and intimidation.

23)For the 7% months Complain-
ant worked for Respondent Sapp's, as
the direct result of being subjected to
an atmosphere of religious harassment
and infimidation by Respondents,

Complainant suffered steadily increas-
ing (in severity and frequency) mental
anguish, which yielded a mulfitude of
and emational

negative physical
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effects. This anguish and these effects
had become extreme and intolerable
to Complainant when her employment
at Respondent Sapp's was terminated.
A reasonable person in her place dlso
would have been so affected.

24)After the termination of her em-
ployment at Respondent Sapp's, Com-
plainanfs mental suffering steadily
diminished over the next six months to
a plateau at which it has since re-
mained. Most of the physical and
emotional effects of Complainants
mental distress had abated within two
years. However, Complainant at pre-
sent is left with substantial psychologi-
cal scars and confiict about her inabifity
to feel or communicate a positive ati-
tude about religion and with a continu-
ing smoking habit.

25)As of August 25, 1980, Respon-
dent G. Sapp was satisfied with Com-
plainants work.  If Complainant had
not been subjected to an atmosphere
of religious harassment and intimida-
tion by Respondents, Complainant
would have been happy to continue
working for Respondent Sapp's. |f
Complainant had not objected to that
subjection, Respondent Sapps would
have continued employing Complain-
ant as secretary/receptionist indefi-
nitely {as long as that position existed).
Accordingly, but for the latter subjec-
tion, Complainant would have contin-
ued working for Respondent Sapp's as
secretary-receptionist from August 25,
1980, through December 31, 1981,
when Respondent Sapp's eliminated
that position for economic reasons.
During that period, Respondent Sapp's
would have paid her approximately the
same amount of money it expended
on the wages of her successor, or
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approximately $2455.50 in 1980 and
$4821.95 in 1981, for a gross iotal of
$7277.45.

In fact, upon difigently searching for
other work, Complainant found em-
ployment which compensated her a
gross fotal wage of $2800.00 between
August 25, 1980, and December 31,
1981. This total was approximately
$4477 45 less than Complainant would
have eamed in the employ of Respon-
dent Sapp's during the same period.

26)For the reasons stated in Find-
ings of Fact 69 through 72 above, this
forum has given the following evidence
the following relative weight:

a) The Lund interview summary
has been given more weight as a
statement of fact than Ms. Lund's testi-
mony at hearing, where they differ.

b) Respondent G. Sapp's August
20, 1981, lefter has been given more
weight than the testimony of Respon-
dent G. Sapp, where they differ.

c) Complainanfs testimony has
been given more weight than that of
either Respondent G. Sapp or Phyllis
Medearnis, where the testimony of ei-
ther of the latter differs from that of
Complainant

d) The testimony of Catherine
Cormack and all of Respondents' wit-
nesses except Respondent G. Sapp
has been given less weight than it
would have received but for the rea-
sons specified in Finding of Fact 72
above.

CONCLUSIONS OF LAW
1} At all times material herein, Re-
spondent Sapp's was an employer

subject to the provisions of ORS
659.010 to 659.110.

2) The words and actions, and the
motivations for those words and ac-
tions, of Respondent G. Sapp (the sole
owner, president, and broker of Re-
spondent Sapp's and Complainants
supervisor) and the bookkeeper of Re-
spondent Sapp's described herein are
properdy imputed to Respondent
Sapp's.

3) Respondent G. Sapp and Re-
spondent B. Sapp are each a "person”
within the meaning of ORS
659.010(11), and as such are subject
to the provisions of ORS 659.010 to

659.110, including former ORS
659.030(1)}e) (1980) (now ORS
659.030(1)(g)).

4) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdiction over
the persons and subject matter herein.

5) Before the commencement of
the contested case hearing, this forum
complied with CRS 183.413 by inform-
ing Respondents and Complainant of
the matters described in  ORS
183.413(2)(a) through (i).

6) Through the deliberate or inten-
tional actions described below of aiding
and abetting by Respondents B. and
G. Sapp, Respondent Sapp's Really,
Inc, during times material herein,
made Complainant's submission to un-
welcome religious advances and other
verbal conduct of a religious nature a
term or condition of her employment at
Respondent Sapp's, used Complain-
ant's rejection of that conduct as the
basis for an employment decision af-
fecting Complainant, and, by that con-
duct, created an intimidating and
offensive working environment for
Complainant.  Respondent Sapp's
thereby subjected Complainant to an

inthe Matter of SAPP'S REALTY, INC. n

intolerable atmosphere of religious har-

“assment and intimidation while she

was employed by it, and constructively
discharged Complainant because she

“refused to continue working in that at-
“mosphere, as charged. These acfions

by Respondent Sapp's constitute dis-

" criminating against Complainant in the

" terms, conditions, or privieges of her

employment and (constructively) dis-
charging her from that employment be-
cause of Complainant's religion, and
they are unlawful employment prac-
tices in violation of ORS 658.030(1)(a).

7) By deliberately or intentionally
imposing upon Complainant, while she
was employed by Respandent Sapp's,
his religious beliefs and personal criti-
cisms of Complainant based upon
those beliefs, despite his knowledge
that Complainant did not want to hear
or receive them, when both he and
Complainant perceived him as having
the power to discharge Complainant,
and thereby creating an intimidating an
offensive working environment for
Complainant, Respondent B. Sapp
made unwelcome religicus advances
and engaged in other verbal conduct of
a religious nature toward Complainant
which constituted religious harassment
and intimidation of Complainant. Ac-
cordingly, Respondent B. Sapp aided
and abetted Respondent Sapp's in the
acts described in Conclusion of Law 6
above. These actions by Respondent
B. Sapp helped and faciltated Respon-
dent Sapp's in the commission of, and
therefore constitute aiding and abetting
Respondent Sapp's in the doing of,
acts forbidden under ORS
659.030{1)(a), an unlawful employ-
ment practice in violation of former

ORS 659.030(1)(e) (1980) (now ORS
659.030(1)(g)).

8) By deliberately or intentionally
imposing upcon Complainant, while
Complainant was employed by Re-
spondent Sapp's and she had the
power to fire Complainant, her religious
beliefs and personal criticisms of Com-
plainant based upon those beliefs, de-
spite her knowledge that Complainant
did not want to hear or receive them:
failing to stop or take reasonable steps
to stop Respondent B. Sapp from per-
sisting in his actions described in Con-
clusion of Law 7 above; and
conditioning Complainant's continuing
empioyment upon Complainant's wifj-
ingness to continue submitting to these
acts by Respondent B. Sapp, Respon-
dent G. Sapp helped create an intimi-
dating and offensive  working
environment for Complainant and
made Complainant's submission to the
conduct by Respondent B. Sapp de-
scribed in Conclusion of Law 7 a con-
dition of her employment. By these
actions, Respondent G. Sapp made
and engaged in and helped make and
engage in unwelcome religious ad-
vances and other verbal conduct of a
religious nature toward Complainant
which constituted religious harassment
and intimidation of Complainant. Ac-
cordingly, Respondent G. Sapp aided
and abetted Respondent Sapp's in the
facts described in Conclusion of Law 6
above. These actions by Respondent
G. Sapp helped and facilitated Re-
spondent Sapp's in the commission of,
and therefore constitute aiding and
abetting Respondent Sapp's in the do-
ing of acts forbidden under ORS
659.030(1)a), an unlawful employ-
ment practice in violation of former
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(RS 659.030(1)(e) (1980) (now ORS
659.030(1)(g)).

9) for reasons stated in the Rufing
above and in Section 4 of the Opinion
below, Respondents have not proved
any of the affirmative defenses set
forth in their answers.

10)The Commissioner of the Bu-
real of Labor and Industries has the
authonty to award money damages to
Complainant, and to Order Respon-
dents to give Complainant a favorable
reference, under the facts and circum-
stances of this record, and the sums of
money awarded as damages, and the
making of a favorable reference or-
dered, in the Order below are an ap-
propriate exercise of that authonty.

OPINION

1. Subjection to an Atmosphere of
Refigious Intimidation

This appears fo be a very unusual
case The parties and this forum have
discovered just two reported judicial
decisions resulting from religious dis-
crimination similar to that at issue
herein:  Young v. Southwestem Sav-
ings and Loan Association, 509 F2d
140, 10 FEP 522, 9 EPD 59995 (5th
Cir 1975), and Kallas v. Department of
Mator Vehicles, B8 Wash 2d 354, 560
P2d 709 (1977). Although neither of
these decisions explains what would
be an appropriate test for religious in-
timidation, an inference that one ele-
ment could be proselyism in the
workplace can be drawn from Young,
supra, 9 EPD $9995 at 7143. Other
elements are suggested by Kaflas, in
which appellant was disciplined after
his supervisor,

‘received a complaint from a
member of the staff that appefiant

was discussing frequently, with

personnel under his supervision,

religious matters. Investigation re-

vealed that the appellant in fact
was doing such during working
hours, that employees objected to
it. and some felt intimidated be-
cause of appellant's position as
part of management” Kallas, su-
pra, 560 P2d at 710.

The Agency has suggested that
this forum adapt the following US
Equal Employment Opportunity Com-

mission (hereinafter EEOC) Guideline - '
for sexual harassment, set forth in 29 *
CFR 1604.11, to cases involving alle-
gations of refigious harassment or in-

timidation on the job:
"(a) Harassment on the basis

of sex is a violation of Section 703
of Title VII.* Unwelcome sexua]

advances, requests for sexual fa-

vors, and other verbal or physical
conduct of a sexual nature consti-
tute sexual harassment when (1)
submission to such conduct is
made either explicitly or implicitly a
term or condition of an individual's
employment, {2) submission to or
rejection of such conduct by an in-
dividuad is used as the basis for
employment decisions affecting
such individual, or (3) such con-
duct has the purpose or effect of
unreasonably interfering with an
individual's work performance or
creating an intimidating, hostile, or
offensive working environment.

"The principles involved here
continue to apply to race, color,
religion or national origin."
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As further support for this interpre-

" tation, the Agency has pointed to
' EEOC Decision No. 72-1114, Febru-

ary 18, 1972 (CCCH EEQC Decisions
[1973] S6347), 4 FEP Cases 842. In
that decision, the EEOC held that by
allowing a supervisor to occasionally
discuss his religious beliefs on the job
with his supervisors (cne of whom felt
his job couid be threatened by his re-
action to these discussions, one of
whom believed the supervisor was try-
ing fo convert him, and both of whom
feit the discussions interfered with their
job performance), the employer failed
to provide a working environment free
of religious intimidation and thereby
violated Title VI of the Civil Rights Act.
Respondents, on the other hand,
appear to be arguing that what is al-
leged herein is religious harassment
(as distinguished from intimidation) and
suggest that religious harassment in
employment is "defined as conditions
created by an employer which are suf-
ficiently pervasive to alter the condi-
fions of employment and create an
abusive working envionment” Re-
spondents’ Closing Argument. Re-
spondents’ apparent authority for this
proposition is Phillips v. Smalley Main-
tenance Service, Inc., 32 EPD 33,802,
711 F2d 1524 (11th Cir 1983), a sex-
ual harassment case. Respondents
have suggested a test for religious har-
assment derived from Phillios, which
this forum disregards because it mis-
states the test relied upon in Phillips.

Having considered the arguments
of the Agency and Respondents, this
forum finds the Agency's suggested
test for religious harassment or intimi-
dation in employment appropriate for
this case and enunciates it as follows:

Harassment on the basis of relig-
fon is a violation of ORS 659.030.
Unweilcome religious advances
and other verbal or physical con-
duct of a religious nature constitute
religious harassment when;

{1) submission to such conduct
is made, either explicitty or im-
plicitly, a term or condition of the
subject's employment;

{2) submission to or rejection of
such conduct by the subject is
used as the basis for employ-
ment decisions affecting the
subject; or

{3) such conduct has the pur-
pose or effect of unreasonably
interfering with the subjects
work performance or creating
an intimidating, hostile or offen-
sive working environment.

It is important to emphasize that by
adopting this fest, this forum does not
mean to state that general expressions
of religious befiefs at the workplace, by
themselves, constitute a violation of
ORS 659.030.

Since the tests of sections (1), (2),
and (3) above all have been met in this
matter, Complainant was subjected to
religious harassment herein. Further-
more, since the working environment
created by Respondents' conduct was
intimidating and offensive to Complain-
amt, she was also subjected to an at-
mosphere of refigious intimidation.

2. Was Complainant Constructively
Discharged?

The standard for constructive dis-
charge which this forum has adopted
is set forth in In the Matter of West
Coast Truck Lines, Inc.,, 2 BOLI 192
{1981), affd without opinion, 63 Or App




383, 663 P2d 416 (1983). In that Or-
der, this forum stated that:

"The general rule, which this forum
adopts, is that if an 'employer de-
iberately makes an employee's
working conditions so infolerable
that the empioyee is forced into in-
voluntary resignation, then the em-
pioyer has encompassed a
constructive discharge . . .™ West
Coast Truck Lines, at 215, quoting
Young, supra, 509 F2d at 144

in that Order, the Commissioner
concluded that "deliberately” does not
mean that "the employer's imposition
of the intolerable working conditions
must be done with the purpose of forc-
ing the employee fo resign” or the in-
tent of ridding itself of the employee;
"deliberately" means that the working
conditions were imposed by the delib-
erate or intentional actions or policies
of the employer. So, in an alleged con-
structive discharge, instead of attempt-
ing to ascertain the state of mind of the
employer, this forum focuses upon the
conditions imposed. Therefore,

"To find a constructive discharge,
this forum must be satisfied that
‘working conditions . . . so difficult
or unpleasant that a reasonable
person in the employee's shoes
would have felt compelled o re-
sign’ caused the employee to re-
sign and that the conditions were
imposed by the deliberate, or in-
tentional, actions or policies of the
employer.” West Coast Truck

Lines, at 215, citing Alicea Rosado
v. Garcia Santiago, 562 F2d 114,
118 {1st Cir 1977);, Calcote v.
Texas FEducational Foundafion,
578 F2d 95, 97-98 (5th Cir 1978),

774 Chte as 4 BOL) 232 (1985).
EEOC Decision No. 72-2062.

(6-22-72).

This test diverges from the test pro- -
pounded by Respondents only in that it -
specifically rejects the notion that the -
actions of the employer must be “part -

of a deliberate (sic) plan to force resig-

nation, or reasonably forseeable (sic) -

to force such resignation." (Respon-
dents' Closing Argument)

Finally, in West Coast Truck Lines,
the Commissioner adopted the rule
that "if there has been a constructive
discharge, an employer is liable for any
unlawful conduct involved therein as if
the employer had formally discharged
the employee" West Coast Truck
Lines, supra, at 216, citing Young, su-
pra, 509 F2d at 144.

It is significant that the Commis-
sioner adopted as a general nule for
constructive discharge those stan-
dards established by the US Court of
Appeals for the Fifth Circuit in Young, a
case involving religious discrimination
and facts similar to those at issue
herein. In that case, the court found
that although there was no atmos-
phere of religious intimidation at the
employer’s office, an employee's resig-
nation amounted to an unlawfd con-
structive discharge. (In doing this, the
court acknowledged by inference that
an atmosphere of religious intimidation
could cause a resignation to be inter-
preted as a constructive discharge.)
The plaintiff in Young, upon being told
by a supervisory official that she was
required to attend monthly staff meet-
ings at which, in addition to discussion
of business, a short religious talk and
prayer were delivered, voiced objec-
tions to attending the religious parts of
the meeting. No effort was made to

" aocommodate her objections, except
jat the supervisor advised her she
- could “close (her) ears” durng those
_portions of the meeting. The court
ommented:
"In this case, Mrs. Young enjoyed
her work and Southwestemn valued
her services. The only possible
reason for her resignation on Sep-
" tember 15, 1971, was her resohs-
tion not to attend religious services
which were repugnant o her con-
science, coupled with the certain
knowledge from . . . her supervi-
sor, that attendance at the staff
meetings — in their entirety — was
mandatory and the reasonable in-
ference that if she would not per-
fom this condtion of her
employment, she would be dis-
charged . . . Surely it wouid be too
nice a distinction to say that Mrs.
Young should have bome the con-
siderable emotional discomfort of
waiting to be fired instead of imme-
diately terminating her association
with Southwestem. This is pre-
cisely the situation in which the
doctrine of constructive discharge
applies, a case in which an em-
ployee involuntary resigns in order
fo escape intolerable and illegal
employment requirements.”
Young, supra, 9 EPD 9995 at
7144
The Agency is comect in pointing
out that there are striking factual simi-
larities between Young and the instant
matter. Complainant, like Ms. Young,
enjoyed her work, and Respondent
Sapp's valued her services. On Com-
plainant's last day of work at Respon-
dent Sapp's, Mrs. Sapp offered to
allow her to continue working if she
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accepted Respondent B. Sapp as he
was, ie., persistently talking to Com-
plainant about his religion and criticiz-
ing Complainant on the basis of his
own religious beliefs. Complainant,
like Ms. Young, was forced to leave
her employment “in order to escape in-
olerable and illegal employment
reguirements.”

As long ago as 1972, the EEOC
found that the resignation of an em-
ployee, where the employer failed to
provide a working environment free of
religious intimidation, constituted a con-
structive discharge because of the un-
lawful factors precipitaing the
employee’s actions. EEQC Decision
No. 72-1114, supra. In that case, de-
scribed in the previous section of this
Opinion, the EEOC determined that
"the evidence established that the su-
pervisor in question did, on occasion,
discuss his religious convictions with
Charging Parties as well as other em-
ployees on the job. Other employees
were not as disturbed as Charging
Parties." EEOC Decision No. 72-1114,
supra, EEOC Decisions S6347 at
4628. A lke observation could be
made in the instant matter.

Did Respondents herein, by their
deliberate or intentional actions or poli-
cies, make Complainants working
conditions so intolerable that she was
forced into involuntary resignation?
This forum has found that religion was
an issue from the time of Complain-
ant's employment interview, when Re-
spondent G. Sapp asked Complainant
her religion; that Respondents Sapp
did in fact discuss their religion very
frequently in Complainant's work area
when she was there; that Compiainant,
due to the nature of her work and
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location of her worksite, could not usu-
ally avoid hearing these religious dis-
cussions (even K they were not
directed specifically at her); that Re-
spondent B. Sapp quite frequently
gave Complainant religious literature
which she had not requested; that
Complainant herself was often the tar-
get of criticism by Respondents Sapp
based on her deviations from the style
of life advocated by the Seventh Day
Adventist religion as Respondents
Sapp interpreted it; that Respondent B.
Sapp persisted in his unwelcome relig-
ious overtures to Complainant and in
her presence even after he and Mrs.
Sapp knew they were unweicome; that
these actions by Respondents B. and
G. Sapp were particularly intimidating
to Complainant because she believed
that either of them could fire her; and
that all this in fact was intolerable to
Complainant and caused her to resign.
The only remaining queston is
whether "a reasonable person in Com-
plainant's shoes” would have felt com-
pelled to resign. West Coasf Truck
Lines, supra, at 215. The fact that a
number of the witnesses who testified
at the hearing in this matter did not feel
that a reasonable person wouid have
been distressed by religious harass-
ment or intmidation at Respondent
Sapp's is imelevant. Many of these
people were not “in the . . . (Comptain-
ants) shoes," and none shared her
overall experience at Respondent
Sapp's, because they spent lithe or no
time working in the main office while
Complainant was there. Consequently,
they were not aware that Complainant
was singled out as the target of relig-
lous comments, and therefore were
not aware of, or subjected to, the na-
ture or extent of the religious

Cite as 4 BOLI 232 (1985).

harassment and intimidation Com.
plainant suffered. Also, a number of
witnesses were themselves members
of the Seventh Day Adventist Church
and may well have been affected quite
differently than Complainant by the re-
ligious discussions and comments of
Respondents Sapp. Third, most of the
witnesses at the hearing were signifi-
cantly older than Complainant and
were more experienced in the work
world.

As illustrated in the case of Fred
Meyer, inc. v. Bureau of Labor, 39 Or .
App 253, 592 P2d 564, rev den 287 Or
129 (1979), a complainant's age and
inexperience in the working world are
factors which may be taken into con-
sideration in determining the effect o
discrimination upon that particular per-
son. In Fred Meyer, the employer ap--
pealed a 1978 Final Order in which this =
forum stated: :

"In this present case, as the find-
ings reflect, there is an abundance ;.
of evidence conceming ridicule
embarrassment and humiliation
meted out to the Complainant by -
the Respondent. This situation

youth. That a young man should = |-
encounter such an environment in
his initial venture in the world of -
work is outrageous. In circum- L
stances such as this an award for- -
humiliation, mental distress, etc., is~ |
not only appropriate but is indeed -
contemplated by the legislature of -
the State of Oregon.” In the Mafter"
of Fred Meyer, inc., 1 BOLI 84, 93 :
(1978), affd in pert pt, Fred-
Meyer, Inc., supra.

The Court of Appeals affrmed the
Commissioner's award of $4,000.00
compensation for humiliation and men-
ta! distress, remarking that
"(thhe order explains the award of
damages by emphasizing Hayes'
youth and the fact that this was his
first employment experience."

Fred Meyer, supra, 39 Or App at 266.
Although Complainant herein was a
bright and mature nineteen-year-old
when she began working for Respon-
dent Sapp's, her youth and inexpern-
ence are relevant to determining how a
reasonable person "in her shoes"
would have reacted to working condi-
tions at Respondent Sapp's. Given
those factors and the working condi-
tions which this forum found Complain-
ant was subjected to at Respondent
Sapp's, this forum has concluded that
Complainant found, and a reasonable
person in her place would have found,
those conditions so intolerable that she
felt, and a reasonable person in her
place would have felt, compelled to re-
sign on August 25, 1580.

Consequently, this forum has con-
cluded that under the standards previ-
ously adopted by this forum,
Respondent Sapp's constructively dis-
charged Complainant from her em-
ployment there.

3. Is Respondent B. Sapp or Re-

spondent G. Sapp Subject to the
Provisions of former ORS

659.030{1)(e} (1980) {(now ORS
659.030{1)(g))?
During all of 1980, ORS

659.030(1)(e) provided in pertinent
part
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“(1) For the purposes of ORS
659.010 to 659.110 * * * it is an

unlawful employment practice:

") For any person,
whether an employer or an em-

ployee, to ald, abet, incite, com-
pel or coerce the doing of any of
the acts forbidden under ORS
659.010 to 659.110 * * “or fo
attempt to do so.”

The tenns “aid” and “abet" occur
frequently in the law, often within the
context of criminaf activity. "Aid and
abet' is defined to mean:

"Help, assist, or facilitate the com-
mission of a crime, promote the
accomplishment thereof, help in
advancing or bring it about, or en-
courage, counsel or incite as to its
commission.” Black’s Law Diction-
ary (5th ed 1979).

This forum adopts this definition, sub-
stituing "an  unlawful employmeni
practice” for "a crime."

This forum has previously ruied
that a comporate president and sole
owner may be held fiable for aiding and
abetting his or her corporation in the
commission of an unkawful employ-
ment practice. In the Matter of N. H.
Kneisel, Inc., 1 BOLI 28, 38 (1976).
See also Steriing v. Klamath Forest
Pro. Assoc., 19 Or App 383, 388, 528
P2d 574 (1974). Respondent G. Sapp
is in a position very similar {o that of the
individual respondents in Kneissl and
Sterling. Accordingly, she is subject to
former ORS 659.030(1)e) and cer-
tainly may be held liable for aiding and
abetting Respondent Sapp's in the
commission of an unlawful employ-
ment practice.




:zis Clte as 4 BOLI 232 (1985).

As this forum has not found Re-
spondent B. Sapp to be an employer
or employee in this matter, the ques-
tion becomes whether he should be
considered a "person” to whom former
ORS 659.030(1)}e) applies. This fo-
rum rules that he should. This issue
previously arose before this forum in in
the Matter of Arden-Mayfair, Inc., 2
BOLI 187 (1981). In that Final Order,
discussing whether respondent trust
was "any person” within the meaning
of former ORS 659.030(1)(e), this fo-
rum stated:

"It can be argued that the phrase,
‘whether an employer or an em-
ployee,' excludes the application of
the statute to Respondent Trust.
However, in view of the general
policy against discrimination in
ORS 659.020(1), and since ORS

659.010(11) defines ‘person'’ to in-

clude trustees, the better construc-

tion of the phrase is that it is
exemplary rather than limiting.

Thus, in paying premiums on a

discriminatory policy, Respondent

Trust did aid Respondent Mayfair

in the discrimination against Com-

plainant.” Arden-Mayfair, supra, at

190.

This forum implicitly accepted the
position that an entity not specifically
described in former ORS 659.030
{1}(e) would be inciuded in the applica-
tion of that statute when this forum
found a respondent union liable for dis-
crimination in violation of that statute in
In the Matter of Portland FElectriic &
Plumbing Company, 4 BOLI 82 (1983).

Even though this forum has not
found Respondent B. Sapp to be an
employer or an employee herein within
the meaning of former ORS

659.030(1){e}, he is an "individual" and
therefore a "person” within the mean-
ing of the statute. ORS 659.010{11).
Accordingly, he is subject to former
ORS 659.030(1)(e), and may be held
liable for aiding and abetting Respon-
dent Sapp's in the commission of an
uniawful employrnent practice.

4. Constitutional lssues

In their answers fo the Specific
Charges, Respondents raise the af-
firmative  defense that ORS
659.030(1}a) and (e) (1980) violate
Article 1, Sections 2, 3, and 5 of the
Oregon Constitution by allowing the
State of Oregon {o interfere with their
freedoms of worship, refigious opinion
and speech, and violate the freedom of
religion and speech clause of the First
Amendment of the US Constitution by
allowing a public body to restrict or pro-
hibit the free exercise of religion. Re-
spondents ask therefore that the forum
be bamred from finding that Respon-
dents have engaged in any unlawful
employment practice,

At the close of the hearing in this
matter, the Presiding Officer instructed
Respondents that she would not con-
sider their consfitutional challenges un-
less Respondents, in their Closing
Argument(s), made those challenges
more specific than the conclusionary
affinmative defense stated in their an-
swers. She asked that Respondents
make arguments detailing their objec-
tions and include citations of authority
therefore,

In response, Respondents offered
the arguments included in their Closing
Argument. Therein, relying on the Ore-
gon and US Constitutions, Respon-
dents state that imposing sanctions
against Respondents for subjecting
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Complainant to an atmosphere of relig-
jous intimidation or harassment, and
discharging or constructively discharg-
ing Complainant when she refused to
tolerate that atmosphere any longer,
would be a violation of Respondents’
constitutional right to the free exercise
of their religion. {Although Respon-
dents make a brief reference to the
general constitutional protection of a
person's right to "expression,” their ar-
guments deal with the "even more pro-
tected right' of expressing one's
religious bediefs.)

Every statute is presumed to be
constitutional, and all doubt must be re-
solved in favor of a statute's constitu-
tional validity. A corollary to this maxim
is that an entity which attacks the con-
stitutional validity of a statute has the
burden of establishing its constitutional
invalidity. The same burden prevails
when one asserls, as herein, that the
"acts of an official * * * functioning un-
der a statute valid on its face, are so
arbitrary and unreasonable as to fres-
pass upon the aggrieved party's con-
stitutional rights.” Jehovah's Witnesses
v. Muflen, et al, 214 Or 281, 293, 330
P2d 5 (1958), cert den 359 US 436
(1959).

in their closing argument, Respon-
dents acknowledge that ORS 659.030
is constitutional. However, they argue
that the action by this forum to enforce

~ that statute prayed for in the Specific

Charges would violate Respondents'
constitutional rights by chilling their re-
ligious expression. Respondents main-
tain that it would be unconstitutional to
apply ORS 659.030(1)(a) to theones of
constructive discharge and religious
harassment, because that application
would be “unconstitutionally - vague,

broad and ovemeaching," especially
since the Agency has not promulgated
rules for the "protection” of claims
based upon such theories. Such appli-
cation, Respondents conclude, would
violate Respondents' “consfitutional
rights to exercise their religion, and ex-
press free thought”

In accordance with the above-
stated maxim, Respondents bear the
burden of proving these contentions.

Because Respondents’ arguments
focus solaly on copstifutional guaran-
tees of religious freedom, do not any-
where include the Oregon Constitu-
tion's provision guaranteeing free
speech (Articke |, Section 8) in their
recitations of Oregon constitutional
authority, and merely mention
(obliquety if at all) constitutional guar-
antees of free speech, it does not ap-
pear that Respondents are alleging a
violation of the latter guarantees
herein. For that reason, and in accor-
dance with the Presiding Officer's
above-cited instruction, this forum will
address herein the constitutional guar-
antees of religious freedom and not the

constitutional guarantees of free
speech.
The guarantee of religious freedom

contained in the First Amendment of
the US Constitution is identical in
meaning to (although expressed in lan-
guage different from) the Oregon con-
stitutional provisions conceming the
same right City of Portland v. Thom-
forr, 174 Or 608, 512, 149 P2d 972
(1944}, cert den 323 US 770 (1945),
Kemp v. Workers' Compensation De-
partment, 65 Or App 659, 664, 672
P2d 1343 (1983). Therefore, this fo-
rum tums to interpretations of the First
Amendment of the US Constitution.




80 Cite as 4 BOLI 232 (1985).

As the US Supreme Court pointed out
in Caniwell v. Connecticut, 310 US
206, 303-304 (1940), the First
Amendment

"embraces two concepts, — free-
dom to believe and freedom to act.
The first is absolute but, in the na-
ture of things, the second cannot
be" Quoted in Siafe v. Solo, 21
Or App 794, 795, 537 P2d 142
(1975), cert den 424 US 955.

Thus,

"the freedom to act, even when the
action is in accord with one's relig-
ious convictions, is not totally free
from legislative restrictions * * *
(L)egislative power over mere
opinion is forbidden but it may
reach people's actions when they
are found ta be in violation of im-
portant social duties or subversive
of good order, even when the ac-
tions are demanded by one's relig-
ion." Braunfeld v. Brown, 366 US
509, 603-604 (1961), quoted in
State v. Solo, supra, 21 Or App at
796.

Thus, aithough the right to religious
freedom should be zealously guarded
and protected, the practice of religion is
not beyond reasonable limitafions.
Thomton, supra, 174 Or at 513, see
Jehovah's Witnesses, stupra, 214 Or at
319.

Whether the actions of Respon-
dents Sapp in persistently introducing
their religious beliefs into Complain-
ants working environment despite
Complainant's protests could possibly
be within the scope of the protections
of the Oregon and US Constitutions is
in itself questionable. Respondents
Sapp never claimed that proselytizing,

or proclaiming their religious beliefs,
was required by their religion. Rather,
their inclination to discuss religion in
the office seemed to be dictated (espe-
cially in the case of Respondent B.
Sapp} by personal idiosyncrasy and
excessive zeal. The Oregon Court of
Appeals has pointed out that

"(firom the case law, it is clear that
the Free Exercise Clause of the
First Amendment could work to
condemn laws * * *, at least where
application of such laws clashes
‘with imperatives of religion and
conscience when the burden on
First Amendment values is not jus-
tifiable in terms of the govem-
ments valid aims.' Gilette v.

United States, 401 US 437, 462
(1971)." Copperv. Oregon School
Activifies Association, et al,, 52 Or -
App 425, 430-431, 629 P2d 386,

rev den 291 Or 504 (1981).

No testimony presented by Respon- |

dents suggests that the conversations

by Respondent Sapp of their religion at -
the workplace resulted from “impera-
tives of religion and conscience” rather -
than personal inclinations. Thus (al-
though Respondents G. and B, Sapp's -
speech wouid be entitled to protection.
under certain circumstances by the -
"freedom of speech” constitutional pro-
visions), it is not certain that it would =

ever merit constitutional protection in
the name of "freedom of religion"”.

The Oregon Supreme Court has ':

observed that:
"No matter how specious, how in

tolerant, how narrow and no mat- |
ter how prejudiced or dogmatic the *;
arguments of the devotees of one -
belief may appear to others of dif-:
ferent persuasion, the right of

either to so express themselves is
so emphatically a part and parcel
of our public policy that it will be
defended and protected by the
courts of the land to the uttermost,
unless it is found that the fanatical
and unresirained enthusiasm of its
foliowers results in acts offensive
to the positive law.” U.S. Bank of
Portland v. Snodgrass, 202 Or
530, 538, 275 P2d 860, rehearning
den (1954).

In Oregon, it is an unlawful employ-
ment practice for an empioyer to dis-
criminate against an employee in
ferms, conditions, or privileges of em-
ployment, or by discharging the em-
ployee, because of that employee's
religion. ORS 658.030. The significant
state interest in enforcing this provision
is iflustrated by the pelicy set forth in
ORS 659.020:

(1) It is declared fo be the
public policy of Oregon that prac-
tices of discrimination against any
of its inhabitants because of * * *
religion * * * are a matter of state
concem and that such discrimina-
tion threatens not only the rights
and privileges of its inhabitants but
menaces the institutions and foun-
dation of a free democratic state.

“(2) The opportunity to obtain
employment without discrimination
because of * * * religion * * *
hereby is recognized as and de-
clared to be a civil right * * *"

In this case, Respondents, in subject-
ing Compiainant to an atmosphere of
religious intimidation and constructively
discharging hef, and in aiding and
abetting these acts, have engaged "in
acts offensive to the positive law." See

 U.S. Bank of Porfland, supra. In these,
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as in many other circumstances, the
state may restrain the expression of re-
ligious beliefs in order to protect a legiti-
mate state interest See examples in
State v. Sofo, supra, 21 Or App at
796-797. As the EEOC noted, in find-
ing that a supervisar's occasional dis-
cussing of his refigious convictions with
employees on the job and thereby
causing Complainants to feel intimi-
dated constituted religious discrimina-
tion in violation of Title Vi of the Civil
Rights Act, "(tlhat certain statements
by an employer within the employment
context are not within the protection of
the First Amendment is well settled.
(Citation omitted.)” EEOC Decision
No. 72-1114, supra, EEOC Decisions
56347 at page 4629.

“The individual cannot be permit-
ted, on refigious grounds to be the
judge of his duly to obay the regu-
{atory laws enacted by the State in
the interests of the public welfare.
The mere fact that such a claim of
immunity is asserted because of a
refigious conviction is not sufficient
to establish its constitutional valid-
ity ***" Rice v. Commonweaith,
188 Va 224, 234, 49 SE2d 342,
quoted in Baer v. City of Bend, 206
Or 221, 229230, 292 P2d 134
(1956).

This forum's conclusion that Re-
spondents have commitied the unlaw-
ful employment practices set forth in
the Specific Charges does not sfrip
Respondents of any constitutional pro-
tections to which they are entitled. Ac-
cordingly, Respondents' first affimative
defense is denied.
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5. The Effect of Respondent B.
Sapp Not Testifying

There is no evidence on the record
directly from Respondent B. Sapp. Al-
though present throughout the hearing,
he did not testify, and the written re-
cond includes no statement from him.
Respondent G. Sapp attempted to
substitute her testimony for that of her
husband, but this effort was unpersua-
sive for the following reason. Sihce
Mrs. Sapp had no direct personal
knowledge of Mr. Sapp's behavior
when she was not with him, and since
she was away a great deal from the
site of his behavior alleged herein, Mrs.
Sapp could not attest on a first-hand
basis to what Mr. Sapp had or had not
done or said during substantial
amounts of time matenal herein. The
only person who could have directly re-
butted Complainant's first-hand testi-
mony about Mr. Sapp's religious
harassment and intimidation of her
was Mr. Sapp himself. The unex-
plained failure of a named respondent
to take the witness stand to rebut evi-
dence supporting allegations against
him, when he is the only person who
could possibly do so thoroughly, sug-
gests to this forum that Mr. Sapp's tes-
timony would have contributed nothing
to his defense. In any case, absent his
testimony, there is no first-hand evi-
dence to contradict Complainants
credible first-hand testimony as fo the
nature and frequency of Mr. Sapp's ac-
tions and statements to Complainant
{and her reactions therelo).

6. The Damage Award for Mental
Suffering

Given the duration and seriousness
of the discrimination to which Com-
plainant was subjected herein,

Complainant’s youth and inexperience -

in the work workd, and the severity and
duration of the mental suffering which
that discrimination caused Complain-
ant, as well as the severity and dura-
ton of the physical and emoctional
effects of that suffering, this forumhas
determined that an award to Complain-
ant of $6,000.00 as compensation for
her pain and suffering herein is
appropnate.
ORDER

NOW, THEREFORE, as author-
ized by ORS 659.060(3) and
659.010(2) and in onder to eliminate
the effects of the unlawful practices
found, as well as to protect the lawful
interests of others similarly situated,
Respondents are hereby ordered to:

1) Deliver to the Hearings Unit of
the Portland office of the Bureau of La-
bor and Industies a certiied check
payable to the Bureau of Labor and In-
dustries in trust for Caroline L. Armon
in the amount of TEN THOUSAND
FOUR HUNDRED SEVENTY-SEVEN
DOLLARS AND FORTY-FIVE CENTS
($10,477.45), plus interest upon
$4,477.45 thereof, compounded and
computed annually at the annual rate
of nine percent from the dates the ap-
propriate portions thereof would have
been paid Complainant but for Re-
spondents’ unlawful employment prac-
fices unil the date upon which
Respondents comply with this para-
graph. This award represents
$4.47745 in damages for wages
Compiainant lost because of Respon-
dents' untawful employment practices
set out above and $6,000.00 in dam-
ages for mental anguish Complainant
suffered as a direct result of those un-
lawfui employment practices.

2) Deliver to the Hearings Unit of

':'t'he Portland office of the Bureau of La-

tor and Industries a written favorable

" reference for Complainant

3) Cease and desist from discrimi-
ating against any employee because
f the employee's refigion.

in the Matter of

SCOTTIE'S AUTO BODY REPAIR,
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Final Order of the Commissioner
Mary Wendy Roberts
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SYNOPSIS
Complainant, an automaobile painter,

© was immediately fired by Respon-

dent's manager after reporting to her

| that he had called the state OSHA of-
.. fice about Respondents lack of a

painter's spray booth. Discounting Re-
spondent's allegations of the deteriora-
tion of Complainants work, his
undependability, and his inability to co-
operate with felow employees, the
Commissioner determined that Com-
plainants safety and health complaint
was a determinative factor, ie, it
played a "key role," in his discharge.
The Commissioner denied Respon-
dents motion to dismiss because
Complainant had filed a civil complaint,
since that filing was based on the right
granted by ORS chapter 654, not ORS
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chapter 659, and since it had been vol-
untarily dismissed without reaching the
merits. The Commissioner awarded
Complainant $6,821 in lost wages and
$2,500 for mental suffering, with appro-
priate interest ORS 654.005(5);
654.062(5)a) and (b), 659.095
659.121(1) and (4), OAR 839-03-020;
838-05-015; 839-06-025 (1){a) and (b).

The above-entitied contested case
came on regularly for hearing before
Leslie Sorensen-Jolink, designated as
Presiding Officer by the Commissioner
of the Bureau of Labor and Industries
of the State of Oregon. The hearing
was conducted on May 16 and 17,
1984, in Rooms 311 and 211 of the
State Office Building, 1400 S.W. Fifth
Avenue, Portland, Oregon. The Bu-
reau of Labor and Industries (hereinaf-
ter the Agency) was represented by
Betty Smith, Assistant Attomey Gen-
eral. Scottie's Auto Body Repair, Inc.
(hereinafter Respondent) was repre-
sented by Fred C. Nachtigal, Attomey
at Law. Complainant Joe C. Garcia, Sr.
was present throughout the hearing.

The Agency called as witnesses
Lamry Jones, shop foreman at Honda
of Beaveron when Complainant
worked there; James Kiser, Jr., auto
body repairmnan at Honda of Beaverton
when Comptainant worked there and,
thereafter, cwner of an auto body shop
for which Complainant worked; Com-
plainant, Ben Hockman, body and
paint shop manager at Heinrich Dat-
sun when Complainant worked there;
Richard Garcia, Complainants
nephew and painter's helper; Naomi
Garcia, Complainant's wife, and Joe
Garcia, Jr., Complainant's son,
painter's heiper, and business pariner.
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Respondent called as witnesses Bill
Gregg, Manager of Administrative
Services of the Civil Rights Division of
the Agency; Mr. Jones; Mr. Kiser; Neal
Knight, former employee of Complain-
ant and son of George Knight, de-
ceased manager of the auto body
shop at Doherty Ford when Complain-
ant worked there; Richard Bobzien,
paint products salesman; Pat Doherty,
owner of Doherty Ford;, Thomas Cor-
drey, President and shareholder of Re-
spondent, Larry Meeuwse, auto body
repairman at Doherty Ford when Com-
plainant worked there; Charles Leech,
Agency conciliator in this matter, Rich-
ard Dean, Geraid VanBrocklin and
Gus Schwartz, auto body repairmen at
Respondent when  Complainant
worked there; Eugene J. Szekely,
manager of the auto body shop at
Honda of Beaverton when Complain-
ant worked there; Sharon Cordrey, Re-
spondents General Manager and
Secretary/Treasurer; and John J. Cox,
business counselor for Complainant
and Respondent during times material.
At the Agency's request and with no
objection by Respondent, all wilnesses
except Sharon and Tom Cordrey (Re-
spondents lay representative and
officer/shareholder respectively) were
excluded from the hearing room until
they had testified. Ms. Cordrey was
present throughout all, and Mr. Cor-
drey throughout most, of the hearing.

Having fully considered the entire
record in this matter, |, Mary Wendy
Roberts, Commissioner of the Bureau
of Labor and Industries, hereby make
the following Findings of Fact — Proce-
dural, Ruling on Mofion to Dismiss,
Findings of Fact — The Merits, Ultimate

Findings of Fact, Conclusions of Law,
Opinion, and Order.

FINDINGS OF FACT -
PROCEDURAL

1) On July 22, 1981, Joe C. G
cia, Sr. filed a verified complaint w
the Civil Rights Division of the Agency
alleging that Respondent, his e
ployer, had discriminated and contin
ued to discriminate against him in hi
employment because he had made
complaint under or related to OR:
654.001 to 654.295, the Oregon Safe
Employment Act.

2) Following the filing of the afora-

mentioned complaint, the Civil Rights -
Division investigated its alflegations:
and, on February 25 1982, deter-

mined that substantial evidence ex:
isted to support them.

3} Thereafter, the Civil Rights Divi-:
sion of the Agency attempted to reach:.
an informat resolution of the complaint
through conference, congcifiation, and:
persuasion, but was unsuccessful in:

these efforts.

4) On July 22, 1982, the Agency.
notified Complainant that during the.-
next ninety days he could commence

a civil suit in the Circuit Court of Ore-

gon based upon the allegations of his
aforementioned complaint filed with the

Agency.

5) On October 22, 1982, Com=:
plainant filed a complaint in the Circuit
Court of Oregon based upon the alle::
gations of his complaint filed with the::

Agency.

8) On November 30, 1982, Gt:nn'j'-_i
plainant's October 22, 1982, complaint.
in Circuit Court was dismissed, upqn"

Complainants  motion, becau
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Complainant's attomey believed it was
not timely filed.

7) The Agency caused to be pre-
pared and duly served on Respondent
Specific Charges dated March 8, 1984,
and the forum duly served on the par-
ties notice of the time and place of
hearing..  Thereafter, the Agency
moved to amend those Specific
Charges, and Respondent did not ob-
ject  Consequently, the Agency
granted this motion and caused to be
duly served on Respondent the
Amended Specific Charges dated May
2, 1984.

8) On or about March 21, 1984,
Respondent served its answer to the
Specific Charges upon the forum. On
or abhout May 16, 1984, Respondent
served its answer and affimative de-
fense to the Amended Specific
Charges upon the forum.

9) Before the commencement of
the hearing in this matter, Complainant
received from this forum a copy of
"Contested Case Rights and Proce-
dures” and stated that he had read this
exhibit, had no questions about it, and
felt he understood the procedures by
which the hearing would take place.
Before the commencement of the
hearing, Respondent also received
from this forum a copy of "Contested
Case Rights and Procedures” and,
through Sharon Cordrey, Respondent
stated that it had read this exhibit, had
no questions about it, and felt it under-
stood the procedures by which the
hearing would take place. The Presid-
ing Officer instructed Complainant and
Respondent to inform the Presiding OF
ficer if at any time during the hearing
he or it had any questions about those
procedures.

10)For the reasons stated in the
Ruling below, Respondent's motion to
dismiss is denied.

11)At hearing, the parties stipulated
to the admissibifity of an exhibit involy-
ing painter's eamings and that an ex-
hibit regarding cost of a painter booth
would substitute for the oral testimony
of Richard Williams.

12)After hearing, the parties made
a post-hearing sfipulation conceming
the record herein. Attached to this
stipulation and part of this exhibit is the
Summary of Testimony to which the
stipulation refers.

RULING ON MOTION TO DiSMISS

Before hearing, Respondent filed a
motion for an order dismissing this
matter which was based upon two
arguments:

1. The forum lacks jurisdiction

over Respondent because appl-

cable fime periods set out in ORS

659.095 expired without the re-

quired action by the Agency.

2. Complainant's filing a civil ac-

tion in state circuit court which fully

encompassed all issues concem-
ing his complaint previously filed
with the Agency constituted an
election of remedies and a waiver
of the forum's jurisdiction.

1. ORS 659.095 Argument

Respondent maintained that, under
ORS 659.095, since the Commis-
sioner of the Bureau of Labor and In-
dustries did not obtain a concifation
agreement with Respondent or cause
to be prepared and attempt to serve
Specific Charges within one year after
Complainant filed his complaint with
the Agency, the forum lacks jurisdiction
herein. Respondent misreads ORS
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659.095. In pertinent part, the statute
" simply provides that if the Commis-
sioner does not accomplish one of the
iatter results within one year of the filing
of a complaint, she must so notify
Complainant. This notification triggers
the Complainant'’s right to file a civil
suit, not a loss of the forum's jurisdic-
tion. The only way the Commissioner
can involuntarily fose jurisdiction to pro-
ceed in a case pursuant to ORS
659.095 is to not issue an Administra-

tive Determination within one year of

the filing of the complaint, as required
by the sentence of ORS 659.085
which follows the above-described no-
tification requirement. Herein, as Re-
spondent has noted, an Adminisirative
Determination was issued well within
that one year period. Accordingly, Re-
spondent's assertion that the forum
iacks jurisdiction over Respondent be-

cause it did not meet the timelines of

ORS 659.095 is incorrect
2. Election of Remedies Argument

Respondent also maintained that
the forum lacks jurisdiction because
Complainant's filing of a civil suit con-
slituted an election of remedies under
ORS 659.121(4). (In pertinent part,
that is an election of remedies provi-
sion which elaborates upon the private
fight of action granted and described in
ORS 659.121(1).)

In response, the Agency pointed
out that the Specific Charges allege
that Respondent violated ORS
654.062(5) and that when Complainant
filed his lawsuit, he was exercising the
nght to sue provided in ORS
654.062(5)(b), not ORS 659.121(4).
Furthermore, the Agency contended,
there is no indicaton in ORS
654.062(5)(b} that filing such a fawsuit

constitutes an election of remedies or

forum, and there is no language in
ORS 654.062(5) tying it to ORS

669.121. The Agency pointed out that

ORS 654.062(5) was enacted in 1973

and ORS 659.121 in 1977. The legis-
lative history of ORS 659.121's enact-

ment indicates that the private right to
sue created by that statute was in-
tended to supplement, not to replace,

the similar right available to employees

under ORS chapter 654 (and ORS

chapter 30), (both) of which the Legis-
lature was made well aware when it

enacted ORS 659.121. ORS 659.121
was aimed at areas of discrimination
where there was not an existing private

right of action: there is no evidence of

any legisiative intent to include ORS
654.062(5) in the application of ORS
659.121. This legislative history, ar-
gued the Agency, is consistent with the
language of ORS 659.121. Hs lan-
guage provides a private right of action
for any person claiming to be ag-
grieved by an uniawful employment
practice prohibited by specified provi-
sions of ORS chapter 659, but does
not mention in those specifications any
provision of ORS chapter 654, i.e., the
language of ORS 659.121 does not
authorize the filing of a civil complaint
for a violation of any provision of ORS
chapter 654.

The forum agreed with the Agency
that (1) the language of neither ORS
659.121 nor ORS 654.062(5) provides
that filing a civil suit alleging a viclation
of the latter statute constitutes an elec-
tion of remedies foreclosing further ac-
tion by the Commissioner on
administrative charges addressing the
same violation, and (2) there is no evi-
dence of any legislative intent, in the

actment of ORS 658121, to
ange, replace, or limit the aiready-
sting rights, including the right to
sue, created by ORS 654.062(5).
Consequently, the forum could not
conciude that Complainant's filing of a
civii complaint herein constituted an
election of remedies ending the fo-
rum's jurisdiction to proceed on his ad-

" ministrative complaint.

Having disagreed therefore with
both of Respondenfs arguments in
support of its motion to dismiss, this fo-

“rum denied that motion before the
“hearing. For expedient nofice to the
- parties, this ruling was oral, with the

Presiding Officer instructing that a writ-

- At hearing, Respondent requested
nd was granted an opportunity to pre-
ent evidence and argument concem-
ng its motion, both to make a record
nd to induce the forum to reconsider

its ruling. When it became apparent
‘that the Presiding Officer had not re-
. ceived from the forum a supplemental
- "Memorandum and Additional Author-
ity in Support of Motion to Dismiss"
“which Respondent submitted before it
" received notice of the Presiding Offi-
cer's ruling, the Presiding Officer also
“granted Respondent's reguest for re-

consideration of her nuling denying the

. motion to dismiss. However, since Re-
- spondent did not present, in its supple-
-mental memorandum or its evidence
~and argument at hearing, any further
" evidence or argument on its first con-
| ; tention in support of its motion regard-

. ing ORS 659.095, the Presiding Officer
- informed Respondent that she would
~assume Respondent was not request-
“ing reconsideration on this first
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contention, and she would not recon-
sider her assessment of it Conse-
quently, the Presiding Officer
reconsidered just the validity of Re-
spondent's second, election of reme-
dies, argument.

Respondent's evidence at hearing
conceming its election of remedies ar-
gument showed that

1) The Agency's Civil Rights Divi-
sion handies all complaints of un-
lawful employment practices under
the provisions of ORS chapter

659, inciuding those which allege a

violation of ORS 654.062(5)(a).

2} If the Civit Rights Division

knows that a complainant has filed

a civit suit based upon the same

incident and raising the same fac-

tual issues as a complaint that

complainant has filed with the Divi-

sion, the Division dismisses the

complaint filed with it as of the
date of Division knowledge of the
civil suit or as soon as possible
thereafter, in accordance with the
provisions of OAR 839-03-020.

3) The civil complaint Complain-
ant filed appears to be based upon
the same kinds of factual allega-
tions as Complainant's complaint
to the Division. (As the Agency did
not dispute this evidence, this fo-
rum found it to be fact.)

4) Herein, Complainants civil
complaint was filed on October 22,
1982, and voluntarily dismissed by
Complainant's attorney on Novern-
ber 30, 1982, with no decision on
the merits, because Complainant's
attorney was convinced by Re-
spondents attorney that the civil
complaint was not timely filed.




5} The Agency did not leam that
Complainant had filed a civil com-
plaint until well after its dismissal.
Given the circumstances of that
dismissal, it is possible that the
Commissicner would have re-
opened Complainant'’s case, un-
der her broad remedial powers, if
she had previously closed it due to
Complainant's civil filing.

6) Complainant filed his civil com-
plaint through counsel after the
Agency had sent him a notice of
private right to sue pursuant to the
requirements of ORS 659.095(1)
(mentioned above). Nowhere on
that notice did the Agency specify
that it would dismiss Complainant's
administrative complaint if he filed
a civil complaint.

Respondents legal argument at
hearing centered upon Thomas v. Ore-
gon Metallurgical Corporation, 43 Or
App 149, 602 P2d 338 {1979) (herein-
after Ormet). Respondent contended
that in this case, the Oregon Court of
Appeals ruled that the remedies pro-
vided by ORS 654.062(5)(b) (fiing a
complaint with the Agency and filing a
civil complaint) are altemative reme-
dies, ie., a complainant cannot do
both. According to Respondent, the
court based this conclusion upon its
statement that one must view the pri-
valte right of action provisions of ORS
chapter 654 and ORS chapter 659 to-
gether, harmonizing ORS chapter 654
with the rest of the statutory scheme.
Respondent noted that ORS 654.062
{5)b) states that a complaint filted un-
der it shafl be processed:

"under the procedures, polices and

remedies established by ORS
659.010 to 659.110 and the
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policies established by ORS
659.001 to 654.295 in the same
way and to the same extent that

the complaint would be processed

by the commissioner..if.(it) in- .

volved allegations of unlawful em-
ployrment
subsection (4) of ORS 659.030."

Respondent argued, therefore, that

the only logical way to reconcile ORS f::_}:

chaplers 654 and 659 herein is to con-

clude that once a complainant chooses -
to file a complaint with the Agency, the |
complaint falls under ORS chapter
659, including ORS 659.121(4)'s elec-
tion provisions and OAR 83903020
{2). Respondent contended that even -
if one views Complainants complaint’
to the Agency as an ORS 654.062(5)

complaint, Complainant's filing of a ¢ivil
complaint is still an election, under the

latter administrative rule and under
Agency practice, both of which bind =
the Agency herein, Respondent con-
cluded therefore that a complainant
cannot pursue his or her remedies ©
through the Agency and civil court at. - -

the same time. :

In response, the Agency again as~ . | °
serted that the provisions of ORS’ I
chapter 659 (and especially ORS .
659.121) do not limit rights provided by -
ORS chapter 654 (specifically ORS |-
654.062(5)). The Agency reiterated in- |-
summary its above-cited argument . |
infent. The "
Agency also pointed out that by ORS: -
654.082(5)(b), a circuit court is em--

concerning  legislative

powered to award a different, broade!
potential remedy than that court may

award under ORS 659.121. The
Agency reminded the forum that the:
civil sult referred to in QAR 839-03-020

is a suit fled under ORS 659.121

practices..under
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most clearly because of the language
of the latter rule and the citation of just
chapter 659 as statutory authority
therefore.  Therefore, argued the
Agency, if Complainant has an ORS
654.062(5) remedy independent of
ORS 659.121, OAR 839-03-020 does
not apply to it.

Furthermore, according to the
Agency, even if one assumes for the
sake of argument that Complainant's
civii complaint was filed under ORS
659.121, Complainant's complaint with
the Agency should not be dismissed
hecause:

1) The Agency never closed
Complainant'’s case, because the
Agency did not know of Complain-
ant's civil complaint uniil it had
been dismissed. At that point,
there was no reason to close the
case, because the civil complaint
had been dismissed.

2) If, in fact, on the date Com-
plainant fited his civil complaint, he
no longer had the remedy of going
fo circuit court because the perti-
nent timeline of ORS 659.095 had
expired, there couid have been no
election of remedies because
Complainant had no remedies
from which to choose. The fifing of
a civil suit therefore was of nc legal
consequence,

3) Even if the Commissioner had
or shouid have closed Complain-
ant's case because of Complain-
ant's civil complaint, she had the
right, and in her discretion might
have chosen, to then recpen it and
reassert the forum's jurisdiction,
based upon the dismissal of the
civil complaint under the circum-
stances of this particular case,

because of her broad remedial

power to address such a situation.

Having fully considered the argu-
ments offered, this forum denies Re-
spondent's Motion to Dismiss. For the
following reasons, Complainant's filing
of a civil action in state court which en-
compassed the matters alleged in the
complaint Complainant had previously
filed with the Agency did not constitute
an election of remedies as to Com-
plainant's rights with respect to matters
alleged in his complaint to the Agency.

First, the forum reiterates the con-
clusion upon which its original denial of
this motion was based: neither the lan-
guage of ORS 659.121 or ORS
654.062(5), nor the legislative history
of the laterenacted ORS 659.121,
specifies that ORS 659.121 applies to
a case alleging violations of ORS
654.062(5), or that filing a civil suit al-
leging a violation of ORS 654.062
(5)(a) constitutes an election of reme-
dies. (See the forum's resolution of the
initial Election of Remedies Argument
above for explanaton of that
conciusion.)

Second, the forum does not agree
with Respondent's broad interpretation
of the Ormet holding. In that case, the
Court of Appeals stated that although
the remedy language of ORS 654,062
suggests that the two remedies articu-
lated therein are "not altemative reme-
dies”, it "must be harmonized with the
rest of the statutory scheme." /d at 152.
The courts examination of "ali perti-
nent statutes” led it to the conclusion
that by choosing to file @ complaint with
the Agency alleging a violation of ORS
654,062(5)(a), "plaintiff placed himself
within the ambit of ORS Chapter 659"
{and, for purposes of that case,
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“'specifically ORS 659.095). /d at 153,
The right to file a civil suit (articulated in
ORS 654.062(5)(b)) after a complaint
has been filed with the Agency is "not
without limitation” (in that case, the pro-
visions of ORS 659.095). This forum
does not believe that a holding that
ORS 659.121(4) does not apply to an
ORS 654.062(5) case would contradict
the courts pronouncement in Omet.
That pronouncement was a reflection
of the language in ORS 654.062(5)(b)
that an ORS 654.062(5) complaint and
case must be "processed” under the
procedures, policies and remedies es-
tablished by "ORS 659.010 to
659.110," a reference not specifically
embracing ORS 659.121. Further-

more, Ormet's holding does not specify
that the provisions of ORS 652.121
fimit the right to fite civil suit articulated
in ORS 654.062(5)(b}; instead it exam-

ines how ORS 659.095 could do so.

Third, whether or not ORS
659.121{4) applies to a complaint filed
under GRS 654.062(5)(b), the record
herein does not establish that the
Agency would have treated Complain-
ant's October 22, 1982, filing of a civil
suit, had the Agency known of it before
the suit was dismissed, as an election
of remedies. Furthermore, the record
indicates that had she done so and
dismissed Complainant's administra-
tive complaint because of the filing of
his civil complaint, the Commissioner
could and should have "reopened"
Complainant's administrative case af-
ter the dismissal of his civil case,
based upon the particular circum-
stances of that dismissal. the percep-
tion of his attomey, accurate or not,
that Complainant's civil complaint was
not timely filed, and that therefore the

circuit court never had jurisdiction over
it The forum agrees that the Commis-
sioner's broad remedial powers would
have given her the discretion to ad-
dress Complainant's situation in this
matter. Given the fact that Complain-
ant's attomey voluntarily dismissed the
circuit court complaint because of the
conclusion that there could be no civil
junsdiction over that complaint, be-
cause it was not imely filed, and there-
fore that Complainant had no choice of
forum or remedy, it would have been
an appropriate exercise of the Com-
missioner's powers for her to reassert
(or continue, as she obviously did) her
jurisdiction over Complainant's admin-
istrative complaint after that dismissal.

Accordingly, this forum has con-
cluded that Respondent's Motion to
Dismiss should be denied based upon
the failure of Respondent's arguments
in support thereof.

(NOTE: Afer the Presiding Offi-
cer's formulation of the Proposed Or-
der in this matter, the Oregon Court of
Appeals issued Carsner v Freightiiner
Corporation, 69 Or App 666, 688 P2d
398 (1984). in pertinent part thereof,
the court considered whether the one
year and ninety day time requirements
of ORS 659.095 time bar a civil action
fled under ORS 654.062(5). The de-
fendant argued that although generaily
ORS chapter 659 time limits and pro-
cedures are separate from and don't
apply to complaints and ensuing civil
actions brought under ORS 654.062
(5}, the two above-mentioned time re-
quirements of ORS 659.085 should
apply to proceedings under ORS
654.062(5). Id. at 671-72. After noting
the "absence of logical or authoritative
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support” for this specific selective appii-

cation, the court concluded that:
“the basic difficulty with defen-
dant’s argument is its failure to rec-
ognize that, by its terms, ORS
654.062(5) incorporates all of the
chapter 659 procedures that are
not inconsistent with its own provi-
sions." Id. at672.

As explanation for this conclusion, the
court pointed to the portion of ORS
654.062(5) which states that com-
plaints filed pursuant fo it must allege
“discrimination under the provisions of

- ORS 659.040" and to the portion of

ORS 654.062(5)(b) quoted above.

For the following reasons, this fo-
rum has concluded that this Carsner
conclusion should not cause the forum
to modify its above conciusion that the
election of remedies provision of ORS
659.121(4) does not bar the adminis-
trative adjudication of Complainants
ORS 654.062(5) complaint.

First, the absence of an explicit "no
election of remedies” provision in ORS
654.062(5)(b) squarely contradictory to
the election of remedies provision of
ORS 659.121(4) does not render the
latter provision consistent with ORS
654.062(5)(b). In fact, for all the rea-
sons discussed at length from "2. Elec-
tion of Remedies Argument" through to
the beginning of this NOTE above, to
incorporate the ORS 659.121(4) elec-
tion of remedies provision into ORS

~ 654.062(5)(b), in the sense of applying

that provision to complaints filed under

~ ORS 654.062(5)(b), would be inconsis-

tent with the meaning (as discemed

- through the language and legislative

history) of ORS 654.062(5)(b) and
ORS 659.121(4).

Second, even i, by the application
of ORS 659.121(4), Complainant
elected his remedy when he filed his
civil complaint, the Commissioner
could have continued or reassered
her jurisdiction over Complainant's ad-
ministrative complaint after the dis-
missal of his civil complaint, for the
reasons described above.)

FINDINGS OF FACT -- THE MERITS

1) At all imes material herein, Re-
spondent was an Oregon corporation
which provided auto body repair and
painting services in the State of Ore-
gon. In that business, during all times
material herein, Respondent directty
engaged or utilized the personal serv-
ice of one or more employees in the
State of Oregon, reserving the right to
direct and control the means by which
such service was performed and re-
munerating its employee(s) for such
service,

At all imes material herein, Tho-
mas Cordrey was the president (and
therefore a director) of Respondent,
and he owned half of the shares of the
corporation. His brother John Cordrey
owned the other half of those shares
and was also a director of Respon-
dent. Sharon Cordrey, wife of Thomas
Cordrey, was Respondent's secretary-
treasurer (a director position), and, dur-
ing all imes material after about Febru-
ary 1980, Ms. Cordrey was also
Respondent's general manager. Dur-
ing all imes material herein, as two of
Respondent's three directors, Thomas
and John Cordrey could overrule, by
maijority vote, Ms. Cordrey's actions as
general manager or as a director of
Respondent. _

2) During all times material herein, ..
Respondent was a "segregated" rather .
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than "combination” auto body shop,
ie., it had separate repair and paint
units where different craftspeople per-
formed the repair function and the
paint function.

3) During all imes material herein,
all the repair people and painters work-
ing for Respondent were male, so this
forum will hereafter use masculine
nouns and pronouns in referring to
them.

4) Respondent employed Com-
plainant, an individual, from January
31, 1980, to June 23, 1981. Complain-
ant worked as Respondents head
(and only) auto painter throughout his
employment for Respondent and also
worked as Respondent's assistant
manager between approximately May
16, 1980, and November 26, 1980.
Respondent employed Complainant
on a fulliime basis throughout his
employment.

5) When Complainant started
working for Respondent, he was a
very experienced auto painter. After
Mr. Cordrey initially approached Com-
plainant to come to work for Respon-
dent, Ms. Cordrey hired him. She and
Mr. Cordrey knew at the time that
Complainant was a good painter, and
he had previously done piecemeal
paint work for Respondent.

8) During Complainants employ-
ment, Respondent paid Complainant
for his paint work on a commission, flat
rate basis. Complainant received a
percentage of an hourly rate multipiied
by the number of hours Respondent
had estimated a paint job would take
(its "flag” time), rather than by the num-
ber of hours Complainant actually
spent doing the job. For example,
when Complainant left Respondent's

employ, he was being paid 48 percent

of $22.00 (i.e., $10.56) for every hour

flagged (estimated) for his paint work

onajob.
7) During all times material herein,

the repair and paint process at Re- i
spondent consisted, roughly, of the fol- !
lowing steps. Ms. Cordrey or her "

assistant manager, if any, made a

binding estimate of the total cost of re- |
pairing and painting a damaged vehi-
cle. When that vehicle came to |
Respondents shop for repair and
painting, Respondent's auto body re- |
pairman first repaired the damaged
portion of it. (This could involve taking
parts o Respondent's painter to have
them "edged" with paint and then re-
tuned to the repaimman for placement
on the vehicle.) When the repairman -
felt he had finished the repair, he sub-
mitted the vehicle to Respondents
painter. 1t was the painter's responsi- -
bility to check the repairman’s work for /-
anything overlooked or not done right .|
and to retum any such work tothe re- |
pairman for completion or comection |

before painting.

When the painter was satisfied that ||
repairs on a vehicle were complete - |
and satisfactory, the painter painted |
whatever portion of the vehicle had to -
be painted. {A "complete” is painting -
the entire vehicle; a "spot” job is paint-
ing part of the vehicle.) To paint a vehi-

cle, the painter "prepped" it by sanding
the pertinent parts of the vehicle and

spraying primer, sealer, paint (often if.
not usually acrylic enamel) and clear .

coat on all or part of the vehicle. The

painter performed each of these steps

a number of times on each job. VWhen
the painting was comnplete and dry, the
vehicle went back to the repaimman i
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there were any parts to affix. Thereaf-
ter, it was retumed to the painter for
cleaning, after which the kb was
complete.

8) Besides painting vehicles, in-
specting finished repairs to detect un-
satisfactory work and retuming such
work to the repairman who had done it,
Complainant's duties during his em-
ployment at Respondent included tak-
ing care of the paint room, maintaining
painter health and safety equipment,
and making Ms. Cordrey aware if any
such equipment was needed.

9) During Complainant's tenure as
Respondent's painter, he had one or
two helpers (after an initial period with
none). He hired and supervised his
helpers and paid one-half of their
wages.

in addition, Respondent employed
Ms. Cordrey and three repainmen at a
time durng Complainants employ-
ment. Respondent's repairmen during
that time included Richard Dean, Ger-
ald VanBrocklin, Gus Schwartz, and
Gary Surpise {spelling phonetic).

10)Respondent's painter was very
important, during all tmes material
herein, to Respondent. Not only did he
have to assess all repair work and de-
tect flaws therein before painting, but
his paint work had to be of good and
lasting qualty. Respondent guaran-
teed the quality of its work as fong as
the customer owned the vehicle, and
paint (the final finish on any repaired
vehicle) had to last in onder to prevent
invocation of that guarantee by the
customer.

11)Because the relationship be-

_tween repairman and painter in a seg-

regated shop revolves around both

working on one job, with one charged
with assessing the work of the other,
that relationship naturally involves a
certain amount of friction, and occa-
sional confiict between a repaimman
and painter over whether a piece of
work is paint-ready pretty commonly
arises in the regular course of auto
body work. This friction and confiict is
intensified to the extent that extremes
in worker attitude (pride and perfection-
ism as opposed to apathy) are both in-
volved in delivering one job to a
customer who must be satisfied.

12)To be a good auto painter, one
must paint well and get along with co-
workers, including repairpeople. Paint-
ing itself is a very demanding, stressful
craft. It takes at least two years of
painting just to develop good prepping
abilities and to be able to do easier
jobs satisfactorily,

13)Ms. Cordrey was Complainant's
immediate supervisor throughout his
employment for Respondent.

14)Ms. Cordrey became Respon-
dent's generai manager when its previ-
ous general manager refired shortly
after Complzinant began working at
Respondent. Ms. Cordrey had no pre-
vious experience in management, but
she had been Respondent's part-time,
then fulime, bookkeeper. Her man-
agement training before Complainant’s
discharge consisted of a one-day
seminar in personne! management
and a weekend course in financial
management, plus reading and asking
questions. Throughout Complainants
employment, therefore, Ms. Cordrey
was a "learning” manager.

15)As assistant manager, Com-
plainant's duties were to help Ms. Cor-
drey run Respondent, and particufarly
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to take over making estimates, an-
swering the telephone, and overseeing
the shop work when Ms. Cordrey was
not available to do so. Complainant
assumed these duties in addition to his
duties as painter. After about 6%
months as assistant manager, Com-
plainant resigned the post because he
wanted to be paid more than Respon-
dent was willing to pay him. Thereaf-
ter, Complainant continued working as
Respondent's painter.

16}As Respondent's painter, Com-
plainant {and his helpers) did virtually
all the auto painting and at least 90
percent of the preparation therefor in a
poorly-ventilated room. This paint room
had double garage doors which did not
seal tightly to the floor when closed, so
air and dust moved under them. The
room could hold three regular-sized
cars.

Respondents repair work was
done in a big room which was in a
building separate from Respondent's
paint rcom, and which had no fan or
other ventilation devices.

17)The sanding done when an
auto painter is working produces dust.
All the coats of sealer, primer, paint,
and clear coat a painter applies create
an “overspray” which builds up over
time if the paint site is not properly ven-
tilated to let it escape.

18}Unlike Respondent during times
material herein, many auto body shops
had (and have) a spray booth in which
their painter paints. This is essentially a
metal room with a fan (to draw air into
and through the booth), filters at the
end of the booth opposite the fan (to
fiter out overspray, all of which the out-
going air camies, before the air goes
out into a vent into which the fan

draws), and a fiter on its doors (to
keep dust out of the air drawn back
onto the booth). Such a booth, there-
fore, circulates air into and out of the
booth and filters that air.

19)A spray booth is important be-
cause it filters out and traps, i.e., mini-
mizes, dust and overspray which, if
inhaled, can hamm the breathers
health. Overspray can harm both a
painter working in a place where over-
spray is accumulating and the general
public breathing air into which unfil-
tered overspray is being vented.

20)in addition to its health benefits,
a spray booth provides a controlled,
i.e, clean, atmosphere which allows a
good painter to improve both the qual-
ity and speed of his or her painting.

21)The auto body shop for which
Complainant worked immediately be-
fore he began his employment at Re-
spondent had a spray booth. From the
time Ms. Cordrey hired Complainant,
he was aware of the heaith and work
quality benefits of a spray booth, and
urged Ms. and Mr. Cordrey to pur-
chase one for Respondent. Complain-
ant even toid Mr. Cordrey that if
Respondent did not have a paint booth
when Complainant's first year of em-
ployment ended, Complainant would
resign. The Cordrey's told Complain-
ant they would try to get a booth.

22)The Cordrey's did look into ac-
quiring a spray booth. When Mr. Cor-
drey located an older, used model, he
had Complainant inspect it Complain-
ant advised the Cordrey's to get a later
model, because it would be a better
purchase for the money. The Cor-
drey's also asked Complainant to ob-
tain estimates on the cost of a new
booth from several suppliers, and a bid
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from a building contractor for instalfing
the baoth, which Complainant did.

23)Respondent subsequently or-
dered a new booth, but Mr. Cordrey
canceled it when he discovered that it
would cost an estimated $29,000.00
over the $16,000.00 cost of the booth
to make structural changes necessary
to set up the booth, In addition, Mr.
Cordrey knew that if his long-standing
efforts to acquire a lot adjacent to Re-
spondents site were successful, Re-
spondent would have to tear down and
move its booth, wasting $45,000.00,
Mr. Cordrey testified that he did not
want to spend that sum "just’ to keep
Complainant working for Respondent.

24)Respondent did not obtain a
spray booth while Complainant worked
for it. Complainant and the Cordrey's
continued fo falk about a booth, and
the Cordrey’s told Complainant that al-
though they could not afford one at the
time, they wouid be obtaining a booth
in the future. Complainant continued
his employment at Respondent be-
cause of that representation.

25)The views of Complainant and
Ms. Cordrey concerming Complainant's
tenure at Respondent differ markedly.

Ms. Cordrey sees her relationship
with Complainant as fraught with ever-
increasing tension and confiict, starting
toward the end of his tenure as assis-
tant manager and ending with his ter-
mination seven months later. Toward
the end of Complainant's time as as-
sistant manager, Ms. Cordrey started
feeling threatened by Complainant, be-
cause she felt he wanted to take over
and she need not be there at all. She
felt Complainant was spending too
tmuch time "helping" in the repair shop,
when she had hoped that having an

assistant manager would allow her to
spend more time there. She occasion-
ally discussed this problem with
Complainant.

Ms. Cordrey felt that increasingly
Complainant was "hammering* on her
with "nitpicky” complaints about the re-
painmen’s work and "hammering” at
her to get a spray booth, as well as
compiaining to her that her paint time
estimates were too low,

Ms. Cordrey testified that for two
months before the end of Complain-
ants employment, she could not de-
pend upon him to be at the shop in the
aftemoon or to even give her notice
when he was going to be gone. Con-
sequently, Complainant was not avail-
able, according to Ms. Cordrey, to
consuit with her about painting when
she needed him. Furthermore, Ms.
Cordrey felt that Complainant's helpers
were doing his work for him during his
absences, and Ms. Cordrey felt this
lowered the quality of Respondents
paint work toward the end of Com-
plainant's employment. She felt Com-
plainant also had his helpers, of whose
salary Respondent paid half do Com-
plainant's personal work during work
hours,

Ms. Cordrey feit that Complainant's
relationship with the repairmen which
had never been good, became palpa-
bly tense over time. Ms, Cordrey heard
Complainant and the repairmen yeliing
at each other in the shop about twice a
week toward the end of Complainant's
employ, and this bothered her. Fourto
five months before the end of Com-
plainants employ, one repaiman,
Richard Dean, told her he would quit if
she did not fire Compiainant. (He did
not} Ms. Cordrey testified that
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increasingly, Complainant painted cars
on which the repairs were not com-
plete or satisfactory, forcing Respon-
dent to have both the repair and paint
work redone and the car finished late.
{She told Mr. Cordrey that twice Com-
plainant expected to be paid for re-
painting such cars.) Ms. Cordrey felt
this was indicative of the poor commu-
nication and coordination between
Complainant and the repaimen, for
which she blamed Complainant.

Toward the end of Complainant's
employment, Ms. Cordrey was also ir-
ritated because Complainant "seemed"
to be getting a lot of personal tele-
phone calls at work.

Ms. Cordrey maintained that these
problems with Complainant continually
became worse, until she was so frus-
trated that she did not want to go to
work and face them.

Ms. Cordrey is not willing to hire
back Complainant.

26)Complainant, on the other
hand, believes that he had a "good re-
lationship” with Ms. Cordrey and that
he enjoyed working with her, In addi-
tion, he considered Ms. Cordrey a per-
sonal friend during his employment at
Respondent. Except for disagreeing
once on how Complainant should treat
his helper (see Finding of Fact 32 be-
low), Complainant feels that he and
Ms. Cordrey did not ever have any dis-
cussicns or conflicts conceming how
Respondent's business was operated.
Other than his dissatisfaction concem-
ing the lack of a spray booth, Com-
plainant  enjoyed working  at
Respondent,

Complainant testified that he was
absent from work for meal breaks

taken when it was advantageous to
leave a project and to pick up neces-
sary work materials. He stated he was
not absent "a lot" for other reasons ancd
that he received no reprimand from
Ms. Cordrey for taking long breaks.
Complainant denied leaving most of
his work for his helpers to do, stating
that he never had them do work he felt
he should do. He denied painting over
unsatisfactory repair work.

Complainant testified that his only
problems with Respondent's repair-
men arose over whether or not Com-
plainant accepted their work when it
was submitted to him for painting. He
admitted that sometimes a repairman
became upset when Compiainant
asked him to do more work on a car
the repairman feit he had finished, but
stated that such instances were not
occurring more than usual toward the
end of Complainant's employment.
Complainant admitted that toward the
end of that employment, he would go
straight to Ms. Cordrey if a repairman
“"gave" him "any static" about work he
sent back. Complainant testified that
Ms. Cordrey would "back him" in such
instances.

27)Three of the four repaimen
who worked for Respondent during
Complainant's employment testified at
hearing.

Richard Dean traced Complain-
ant's problems with repairmen to
when, as assistant manager, Com-
plainant did small repair jobs and told
the repairmen they were slow. (Com-
plainant testified that he did small re-
pair jobs to heip, when he had no paint
work o do.) Mr. Dean also testified
that by the time he reached his last

four to five months of employment at - |
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Respondent, Compiainant was "al-
ways stiming up trouble." He stated he
heard Complainant complain virtually
daily about Respondent's facility (espe-
cially the lack of a paint booth) and
how Respondents operation was run.
Mr. Dean's major objection to Com-
plainant seemed to be the several
times when Complainant was not in
the paint room when Mr. Dean needed
parts painted. Due to a back problem,
Mr. Dean sometimes did not feel well
at work during times material herein,
and this forum notes that this problem
may have caused what appears to be,
when compared with the testimony of
other witnesses, an exaggeratedly
negative reaction to Complainant.

Gerald VanBrockiin testified that he
and Complainant had a lot of disagree-
ments about whether Mr. VanBrock-
lif's work was paint-ready. He
indicated that Complainant was a per-
fectionist, expecting more from repair-
men than Mr. VanBrocklin had
experienced before. Mr. VanBrocklin
felt that Complainant believed he was
better than his coworkers. Mr. Van
Brocklin stated that "lots of times"
when repairmen were looking for Com-
plainant, he'd be gone or unavailable.
He attested to one specific instance to-
ward the end of Complainant's employ
when Complainant demanded that a
repairman be assessed the amount of
Complainant's wages for repainting a
vehicle which Complainant had initially
painted before the repair work was
done satisfactorily. Mr. VanBrocklin
objected to Complainant's having done
quite a bit of spot paint work in the
body shop, ignoring Complainant's ex-
planation that he did this when he had

no place else to paint work which was
due.

Gus Schwartz testified that during
the six months before his termination
Complainant "got a short fuse and use
to blow his top a lof* and was "picky”
more often and more difficuit to deal
with, but that Mr. Schwarz had no
disagreements with Complainant ex-
cept over whether Mr. Schwarlz's re-
pair work was done properly. Mr.
Schwartz also testified that he never
nhoticed Complainant being absent be-
yond what was nomal in the shop.

Mr. Dean and Mr. Schwartz stated
that they would not want to work in the
same shop as Complainant today.

28)To comoborate Respondent's
allegations conceming Complainant's
conflicts with repairmen and other
problems at work, Respondent also of-
fered the testimony of the following
people who worked with Complainant
before and after his employment with
Respondent.

a) Neal Knight, who worked as a
painter for Complainant for two weeks
about eight to nine years ago, testified
that he did not get along very well with
Complainant at the time. Mr. Knight
stated that although Complainant couid
be very personable to talk with, he was
overbearing in work matters and gave
the impression he thought he was su-
perior to coworkers, at least partly be-
cause he was a perfectionist in work.
(Complainant testified that Mr. Knight,
who had then only painted for one
year, was too inexperienced to be
qualified for the work he was supposed
to do for Complainant,)

b) Pat Doherty, who ran the auto
dealership in whose body shop
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Complainant worked just prior to com-
ing to Respondent, testified that Com-
plainants aftitude was a ‘little bit"
insubordinate, because Complainant
was too independent with his time,
feeling free to take long breaks from
work and to delegate too much to his
helper. Mr. Doherly's opinion was
based in large part upon what Com-
plainants supervisor, now deceased,
had told him. (Complainant testified
that a dispute over one such incident
was the only time he did not get along
well with that supervisor, and that he
had no problems getting along with the
other personnel in that shop.) One re-
pairman at that shop, Larry Meeuwse,
testified that he had problems with
Complainant because Complainant
was never satisfied with his work. Mr.
Meeuwse felt that Complainant wanted
him to do work to finish the repaired
area which was properly Complain-
ants task. However, because Mr.
Meeuwse had no previous experience
in a segregated shop, he was not ac-
customed to division of repair and paint
duties and assessment of his work by
a painter.

¢) Eugene Szekely managed the
body shop at which Complainant
worked for seven months dusring the
year after he was terminated from Re-
spondents employ. He testified that
Complainant made one repaiman
“white with rage" by complaining about
that repaiman’s work. Mr. Szekely
also testified that Complainant and the
other painter did not taik after Com-
plainant had been employed one or
two weelk(s). (Mr. Szekely did not

state the reason for this.) Mr. Szekely
also testified that Complainant came to
work late and numerous times left
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work without tefling him, despite Mr.
Szekely's having asked Complainant
not to do either.

Messrs. Knight, Doherty, Meeu-
wse, and Szekely testified they would
not want fo work today in the same
shop as Complainant.

28)To comoborate Complainant's
testimony conceming his ability to get
along with coworkers and help refute
Respondent's evidence conceming
Complainants flaws, the Agency of-
fered the testimony of the following
people who worked with Complainant
during and after his employment with
Respondent.

a) Joe Garcia, Jr, Complainant's
son, worked as Complainants helper
throughout all of Complainants em-
ployment at Respondent except the
first week and last four weeks. He tes-
tified that he witnessed some disagree-
ments between Complainant and
repairmen, but that they all arose when
Complainant pointed out to the repair-
man wark he had not done satisfacto-
nly. Joe Jr. also testified that he was
not doing all Complainant's work when
Complainant was absent and that
Complainant did not push his work on
Joe Jr. so that Complainant could
leave work.

b) Richard Garcia, Complainants
nephew, substiuted for Joe Jr. as
Complainants helper during the last
four weeks of Complainant's employ-
ment at Respondent. He testified that
he saw Ms. Cordrey discussing busi-
ness with Complainant, and they
seemed to have a "pretty good work-
ing redationship." He stated that he
never heard Ms. Cordrey criticize
Complainant in any way or complain
about his work. He testified that he did

i
3
i

not see alypical confiicts between
Complainant and Respondent's repair-
men, and that those he did see con-
cemed whether or not work repairmen
had submitted to Complainant was
paint-ready. He stated that Compiain-
ant had never had him clean Com-
plainant's personal vehicle during work
time.

c) Ben Hockman, manager of the
auto body shop where Complainant
worked nearly three months after his
discharge by Respondent, testified that
Complainant was a particularly good
employee, reliable, punctual, and a
perfectionist.

d) Lany Jones and James Kiser,
Jr. worked for Honda of Beaverton as
shop foreman and repaimman, respec-
tively, when Complainant worked
there. Mr. Kiser later contracted with
Complainant to paint for Mr. Kisers
auto body shop. Mr. Kiser had no trou-
ble "whatsoever' getting along with
Complainant at Honda of Beaverton or
his own shop. He testified that two
other Honda of Beaverton repairmen
who came to work for Mr. Kiser when
Complainant worked there had no
problems getting along with Complain-
ant at Honda of Beaverton or Mr.
Kiser's shop. Mr. Kiser also testified
that Complainant is a perfectionist. Mr.
Jones testified that as far as he knows,
Complainant had no extraordinary
problems getting along with cowaorkers
at Honda of Beaverton. Mr. Jones
later testified that Complainant had
some problems with coworkers, but he
did not know what they were. Mr.
Jones would not have deait with those
problems as a rule.

e} Joe Garcia, Jr, Complainant's
full-time helper at Honda of Beaverton,
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testified that there was not an unusual
amount of conflict between Complain-
ant and the repairmen at Honda of
Beaverton, and that neither he nor re-
pairmen Kiser, Byrd, or Larsen had
any problems getting along with Corn-
plainant there or at Mr. Kiser's shop.

30)As early as September 1980,
Ms. Cordrey made some effort to lo-
cate a painter to replace Complainant
She contacted the Autobody Crafts-
man's Association to inquire whether
any good painters were looking for
work. At several times during Com-
plainant's employment, she talked with
John J. Cox, her business counselor,
about problems she was having with
Complainant and her need for a new
painter. (Mr. Cox, who also counseled
Complainant, testified that Complain-
ant had problems managing employ-
ees and that he and Ms. Cordrey
conflicted because both tried to run the
shop when they were there.) One or
two months before discharging Com-
plainant, Ms. Cordrey once asked
Richard Bobzien, a paint products
salesman who called on approximately
seventy different auto body shops, to
look for a good painter for Respondent.
Her explanation was just that she was
having paint problems. These very
tentative requests or comments did not
appear to reflect any actual intent on
Ms. Condrey's part to discharge
Complainant.

Ms. Cordrey testified that before
Complainants employment, Respon-
dent had so much trouble with painters
that Ms. Cordrey would "do almost
anything than go through finding an-
other one." This forum must view the
latter part of her remark as an exag-
geration, since Ms. Cordrey had only
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to look in her own shop, to Mr. Van-
Brocklin, to replace Complainant when
she did terminate him.

31)On the moming of June 23,
1981, Complainant had a disagree-
ment with his helper Richard Garcia.
Complainant had told Richard not to
take his moming break until Richard
had reached a certain point in his work,
so that they could meet Complainant's
schedule for the job involved. (Com-
plainant carefully planned the work
schedules of himself and his helper.)
When Complainant retumed to Rich-
and's worksite later, Richard was taking
his break even though he had not
reached the specified point in his pro-
ject Richard had gone to Ms. Cordrey
and told her that Complainant would
not let him take his break until he got
his project to a given stage, and Ms.
Cordrey had told him he could take his
break right away.

Complainant took Richard to Ms.
Cordrey and asked her to make out
Richard's final paycheck, because
Richard had not listened to Complain-
ant. Ms. Cordrey told Complainant
that Richard was entitied to take his
break and could do so. Complainant
explained why he wanted Richard to
leave, and Ms. Cordrey reiterated her
position.  Finally, Ms. Cordrey told
Complainant that if he did not calm
down, he would be the one fo leave if
anyone did at that point. Neither Rich-
ard nor Complainant feit that Ms. Cor-
drey gave the impression that
Complainant was about to be fired. In
fact, he and Richard refumed to work,
and neither thought the incident "was a
big deal." Both thought it was over. At
hearing, however, Ms. Cordrey de-
scribed herself as a "nervous wreck

afterward, because this incident added
to the conflict which had been buiding
between her and Complainant for a
long time. Ms. Cordrey stated that it
“was getting so that * * * (she) just did
not want Complainant around
anymore.”

33)Since Complainant had discov-
ered information which led him to be-
lieve that Respondent could in fact
afford to get a spray booth and simply
chose not to, Complainant had been
considering reporting Respondent to
the Accident Prevention Division of the
Worker's Compensation Department
(hereinafter the APD) in order to in-
duce Respondent to acquire a booth.
He found out the APD's telephone
number about one month before June
23, 1981, and kept it until that date.
When Complainant went home for
junch on June 23, 1981, Complainant
called the APD and told it he was re-
porting an occupational health viola-
tion: the lack of a spray booth at his
place of employment. In response to
the APD's questions, Compiainant
stated that painting conditions at Re-
spondent were unhealthy because the
painter and heiper did all the prep and
spray work in a little room with insuffi-
cient ventiiation and overspray build-
up. Complainant did not mention any
other health or safety problems fo the
APD. The APD told Complainant that
it would inspect Respondent's prem-
ises and that Respondent could not
discharge Complainant for complaining
to the APD. (Complainant wanted and
intended to continue working for Re-
spondent indefinitely.)

34)Because he did not want to de-
ceive Respondent and he did want to
be thonorable, fair, and loyal to

In the Matter of SCOTTIE'S AUTO BODY REPAIR, INC. 301

Respondent, Complainant fold Ms.
Cordrey, later on June 23, 1981, that
he had just reported Respondent to
"OSHA' (i.e., the APD). According to
Complainant and Richard Garcia, Ms.
Cordrey replied by telling Complainant,
"Pack 'em up * * * | want you off the
premises.” Ms. Cordrey testified that
her response to Complainants an-
nouncement was "Joe, | don't give a
damn, just pack your stuff and get out
of here." Complainant specifically de-
nies that Ms. Cordrey said that she did-
n't care, she didn't give a damn, or
anything to that effect. Regardless of
whether Ms. Cordrey said this or not,
Ms. Cordrey testified that, in fact, at the
time she didn't care if Compiainant had
reported Respondent or not

After Complainant had ascertained
that Ms. Cordrey had fired him, Com-
plainant asked for his final paycheck.
According to Complainant, Ms. Cor-
drey said she would pay him only for
work on vehicles whose paint work
was finished.

Complainant insisted upon talking
with Mr. Cordrey before leaving Re-
spondents premises on June 23,
1981. Complainant testified that he
wanted fo talk with Mr. Cordrey about
getting paid for painting he was in the
process of completing, and Mr. and
Ms. Cordrey understood that Com-
plainant wanted to talk with Mr. Cor
drey because he did not think Ms.
Cordrey had the authority to fire him,
in any case, Mr. Cordrey came and
talked with Complainant. Thereatter,
Complainant left. Respondent paid
Complainant for all paint work he had
donhe.

35)Ms. Cordrey testified that she
discharge

did not Complainant

because he complained to the APD.
She testified that she discharged him
because she was tired of the build-up
of tension, of puting up with ail of .
Complainants nit-picking complaints,
of Complainant's unavailability, and of
not wanting to get up and go to work
because of Complainant She said
she had "justhad " (Mr. Cordrey did
not deny that Complainanfs com-
plaints about the lack of a spray booth
were part and parcel of his nit-picking
complaints.) Ms. Cordrey insisted that
if Complainant had come to her on the
aftemoon of June 23, 1981, and asked
for or wanted to do anything, she
would have fired him. She stated that
any contact with Complainant at that
time would have resulted in her dis-
charging him, and that Complainant's
report to the APD itself did not contrib-
ute to his discharge at all. Finally, Ms,
Cordrey testified that if she had not
fired Complainant when she did, Com-
plainant would have resighed or she
worild have fired him another, unspeci-
fied time.

36)Cn June 24, 1981, the day after
his discharge, Complainant brought
Ms. Cordrey a letter from Complain-
ant's attomey stating that Complainant
believed that she had fired him for re-
porting to the APD what Complainant
believed was a violation by Respon-
dent of occupational health law. The
message stated that it is ilegal to dis-
charge an employee for this reason,
and requested reinstatement of Com-
plainant Ms. Cordrey replied that she
was aware of the law involved and de-
nied the reinstatement request.

37)Ms. Cordrey testified that during
his employment at Respondent, Com-
plainant had never mentioned that he
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needed a spray booth for health rea-
sons, he had always led Ms. Cordrey
to believe that a spray booth was not
for his heatth, but because of over-
spray, dust, and the Inconvenience
caused by the fact that the paint room
was tied up every time there was a
complete paint job in progress. How-
ever, this forum does not believe that,
when she discharged Complainant,
Ms. Cordrey did not know, from Com-
plainants repeated remarks thereon
and her experience in the auto body
industry, that paint overspray and dust
could be hazardous to worker health,
and that Complainant wanted a spray
booth at least in part to minimize those
hazards. This forum concludes that
not only did Ms. Cordrey know these
facts when she discharged Complain-
ant, but that Complainant made clear
to Respondent immediately after the
discharge (in his June 23, 1981, con-
versation with Mr. Cordrey and his
June 24, 1981, request for reinstate-
ment) that which Respondent already
knew or should have known: Com-
plainant had reported Respondent fo
the APD because Respondent did not
have a spray boath.

38) During all times material herein,
Complainant reasonably believed that
Oregon occupational health and safety
law required that any occupational
spraying of automobile paint be per-
formed in a spray booth, to protect
worker heaith.

39)The day after Complainant re-
ported Respondent to the APD, an
APD compliance officer conducted an
inspection of Respondents premises
and cited Respondent for five general
violations of worker health and safety
faw. The first violation was "production

spray finishing operations at* * * (Re-
spondent) were not conducted inside
of a spray paint finishing booth or
room." The citation stated that APD
required comection of this violation by
August 17, 1981.

Ms. Cordrey stated that in telling
her how to comply with the require-
ments of this citation, an APD inspec-
tor did not tell her she had to have a
spray booth, but told her Respondent
cotild not paint anymore completes
without a spray booth.

Respondent corrected all the other
problems noted on the citation, appar-
ently desisted from doing completes,
and has not heard from the APD since
the summer of 1981. Respondent in-
stalled a spray booth in August 1983.

40}According to Ben Hockman's
best recollection {as set forth in a
signed statement he gave the Agency
in October 1981), Ms. Cordrey tele-
phoned him sometime between June
23, 1981, and July 6, 1981, and said
that she heard he had hired Complain-
ant. (Ms. Cordrey testified that she
had received a notice conceming
Complainant's unemployment claim
and wanted to see if he was em-
ployed.} When Mr. Hockman told Ms.
Cordrey that he was considering hiring
Complainant but had not yet done so,
Ms. Cordrey (according to Mr. Hock-
man's statement) fold Mr. Hockman
she had "some problems™ with Com-
plainant and was dissatisfied with him,
and that Complainant was unhappy
because Respondent had no facilities
and no spray booth. According to Mr.
Hockman, Ms. Cordrey aiso told him
that she was "reai mad” at Complain-
ant, because he had gone to the APD
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over her head and that Mr. Hockman
should watch out for him.

At hearing, Ms. Condrey stated that
during this conversation, when Mr.
Hockman told her Complainant had
fold him that she fired Complainant be-
cause he had reported Respondent to
the APD, she denied this and told Mr.
Hockman that she had discharged
Complainant because of building ten-
sion, Complainant's not getting alang
with other employees, and deteriora-
tion of Complainant's work.

This forum believes Mr. Hockman's
statement, as it was made much closer
in time to the conversation at issue
than was Ms. Condrey's testimony, and
because there is no apparent reason
for Mr. Hockman to prevaricate, exag-
gerate, or even be mistaken. How-
ever, this forum noles that Mr.
Hockman's statement does not clearly
indicate that Ms. Cordrey tokd him she
had discharged Complainant because
of his APD report (even though that is
apparently how Mr. Hockman inter-
prets Ms. Cordrey's remarks to himj).
Mr. Hockman's statement does indi-
cate, Ms. Cordrey does not contest,
and this forum finds, that (even) after
Complainant's discharge, Ms. Cor-
drey's response to Complainant's com-
plaint to the APD was substantial
anger.

41)Richard Garcia, Jr. and Messrs.
Dean, VanBrocklin, and Schwartz
found Ms. Cordrey to be a very fair
"boss” who treated her employees well
and was very easy to work with.

42)Virually all of the record sup-
ports the conclusion, and so this forum
finds, that at all times material herein,
Complainant performed excellent paint
work. In terms of the quality of his

craftsmanship as a painter, Complain-
ant was (and apparently stilt is) at the
top of the auto painting trade. Com-
plainant was/is also a proud, meticy-
lous perfectionist in his work,
independent and working according to
his own standards of what are good,
honorable, and fair practices. As his
son and long-fime helper stated, Com-
plainant wants to do his work "right and
best" more than anyone else he's ever
encountered.

Ms. Cordrey testified that the qual-
ity of Complainant's work at the end of
his employment at Respondent
"seemed" not as good as it had been
atthe start. She attributed this to Com-
plainant having his helpers do a lot of
jobs by themselves, when Complain-
ant was not there. In support of her
contention, Ms. Cordrey testified that
she had located records of seven of
Complainants paint jobs being re-
tumed for flaws since shorly after
Complainant left. However, an exhibit
indicates, and so this forum finds, that
Complainant performed approximately
six hundred paint jobs while employed
by Respondent. Seven retums repre-
sent a mere one per cent of those jobs.
Ms. Cordrey did not indicate how many
of the seven were retumed because of
paint flaws, because she also held
Complainant responsible for repair
flaws, since he had been willing to
paint each job. The anly other criticism
of Complainant’s painting was by Mr.
Dean, who testified that Complainant's
work was below standard in terms of
durability. Again, given Respondent's
long-term guarantee however, a retum
rate of just one per cent (even if Com-
plainant is responsible for all seven re-
tums) belies this claim.
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43)Complainant's reaction to being
discharged by Respondent was one of
total surprise and shock (he had not
expected to be fired), as well as severe
embarrassment, hurt, and shame. He
was, in short, very distressed once he
realized that he really had been fired.
He soon became anxious, worried
about supporting his family, suffered a
severe loss of pride (he had never
been fired before) and became de-
pressed and withdrawn from his wife
(to whom he had been very close be-
fore his discharge). Although Com-
plainant was and is a "closed person’
who heldfholds his emotfions inside
himself, his wife noficed his depression
and withdrawal right after his dis-
charge, as his communication with her
became very poor.  Complainant
talked to his wife and went places with
her much less often. They stopped
enjoying each other's company and
having fun together. Complainant was
so preoccupied and distressed by his
discharge and its effects that he
wanted fo be alone. Complainant’s re-
lationship with his wife did not start to
"get back to nommal" untl October
1983, and his discharge affects their
marriage in some ways to the present.

Within four to six months of his dis-
charge, Complainant began to feel se-
vere symptoms of what tumed out to
be an ulcer. He had not experienced
any of those symptoms before his dis-
charge. However, without any medical
evidence linking this ulcer to Complain-
ant’s discharge, this forum lacks the in-
formation and knowledge to find that
this ulcer was caused by the
discharge.

As a result of his discharge, Com-
plainant suffered a loss of reputation in
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his community which continues to the -

present.

44)On July 6, 1981, Complainant.
began working as an auto painter for

Heinrich Datsun. He worked there on..

a temporary, trial basis to assess the.

amount of work available for him there, .

Heinrich Datsun paid Complainant
$9.50 per hour, on a commission ba-

sis. Complainant eamed a total of

$3301.01 in this employment.

On September 30, 1981, when- -
Complainant and Heinrich Datsun .
agreed that there was insufficient work -
for Complainant, they terminated Com- .
plainant's employment so that he could .

look for other auto painting work.

45)Thereafter, Complainant was: .3'
unemployed for six weeks, during.
which he received $150.00 per weekin

unemployment compensation.
46)Thereafter,

independent basis, eaming a total of

$849.75, $173.75 of which was from' *
moonlighting Complainant would also’ -
have done if he had been working for
Respondent at the time. SR
47)From Complainants June 23, -
1981, discharge through December

31, 1981, Respondent's painter eamed

$13,149.93. Assuming, as it must, that -

Respondent's painter eamed this total

at a steady rate, this forum finds that :
he eamed about $2398.62 per month " .
between June 23, 1981, and Novem- ' -
ber 10, 1981. During that 4% month -

period, therefore, Respondent's painter

eamed approximately $10,798.30.
48)Between the July 1, 1981, expi-

ration of Respondents health insur-

ance coverage for Complainant and
his family and November 10, 1981,

Complainant did '
some (non full-ime) paint work on an-
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Complainant and his family incurred
$5.88 in medical costs. However, this
forum cannot ascertain whether this
sum would have been paid by Re-
spondent's insurance had Complainant
been covered by it, because this forum
does not know if Complainant would
have already met the applicable de-
ductible for 1981.

49)0On November 10, 1981, Com-
plainant began what he then regarded
as permanent, full-ime employment as
an auto painter for Honda of Beaver-
ton. He was paid $10.00 per hour
fiagged for the work he did (rather than
per actual hour of work). During his
employment at Honda of Beaverton,
Complainant eamed a total of
$20,199.23.

Complainant terminated his em-
ployment at Honda of Beaverton on
July 30, 1982, because he feared that
he had a severe health problem (later
found to be an ulcer} and wanted to
move to his familial home in Sacra-
mento, Califomia. Complainant also
quit because he believed that the paint
work at Honda of Beaverton was not
being distributed equally between him
and the other painter. (However, an
exhibit shows the monthly flag time of
Complainant and the other painter
("Smitty™), and evidences that Com-
plainant by and large was assigned
more flag time than Smitty. Complain-
ants perception was based upon the
fact that he and his full-ime helper
sometimes had no work to do, while
Smitty, who had a less than part-time
helper, had several jobs waiting. Com-
plainant did not seem to consider the
fact that he and his helper could com-
plete work much faster than Smitty.) In
any case, Complainant left his

employment at Honda of Beaverton
voluntariy.

50}During Complainants employ-
ment at Honda of Beaverton, Respon-
dent employed one painter at a time, at
a rate equaling $10.56 per flag hour.
The record contains pay figures for
that painter during time periods which
do not exactly coincide with the period
of Complainants employment at
Honda of Beaverfon. Assuming, as
this forum therefore must, that Re-
spondent's painter eamed this total at
a steady rate during Complainant's
employment at Honda of Beaverton,
Respondent's painter(s) eamed a total
of $20,778.31 during that time. This
estimate totals $579.08 more than
Complainant eamed at Honda of Bea-
verfon during the same period. How-
ever, since this small difference,
constituting only about one per cent of
what Respondent's painter{s) appar-
ently eamed during the time, is based
upon the above-cited inexact assump-
tion, it is of no significance herein.

51)This forum assumes that Com-
plainant would have eamed less than
Respondent's painter actually did be-
tween November 10, 1981, and July
30, 1982, had Complainant been work-
ing at Respondent throughout that
time. Complainant would have been
paid for the time flagged for the work
he did, and he would have done all
Respondents paint work. Respon-
dent's painter was paid, and worked,
on the same bases. However, Re-
spondent's painters were not subjected
to the time-consuming personal conflict
with and hostility of co-workers which
Complainant would have experienced
(even absent his spray booth com-
plaints). Consequently, although
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Complainant would have done the
same work as Respondent's painter
did and would have been paid at the
same rate therefor, this forum as-
sumes that Complainant would have
had less time to work productively and
therefore would have accomplished at
least slightly less work than Respon-
dent's painter did.

52)For the reasons cited in Find-
ings of Fact 50 and 51 above, this fo-
rum concludes that had Complainant
worked at Respondent between No-
vember 10, 1981, and July 30, 1982,
he would have eamed a tofal sum
equal to or less than what he eamed
during that tme at Honda of
Beaverton.

53)in terms of fringe benefits,
Honda of Beaverton, like Respondent,
offered health insurance for Complain-
ant and his family. Withesses were un-
able to inform the forum of the amount
of the health insurance deductible at
Respondent between November 10,
1981, and July 30, 1982, and there is
no evidence on the record conceming
vacation benefits at Honda of Beaver-
ton during that time. Consequently,
there is insufficient evidence on the re-
cord from which to ascertain whether
the fringe benefits existing at Honda of
Beaverton and Respondent between
November 10, 1981, and July 30,
1982, differed, much less calculate the
monetary effects of any such
differences.

54)During all pericds of unemploy-
ment between his discharge from Re-
spondent's employ and the start of his
employment for Honda of Beaverion,
Complainant diligently searched for
work.

ULTIMATE FINDINGS OF FACT

1) During all times material herein,
Respondent was an auto body shop
employing one or more persons in
Oregon. Sharon Cordrey has been
Respondent's general manager since
about February 1980. She and Re-
spondents owners Thormas Cordrey
{Ms. Cordrey's husband) and John
Cordrey have been Respondent's cor-
porate directors during all times mate-
rial herein.

2) Respondent empioyed Com-
plainant as Respondents only auto
painter from January 31, 1980, to June
23, 1981. During that full-time employ-
ment, Complainant's paint work was
excellent. While continuing to work as
painter, Complainant also worked as
Respondent's assistant manager for
6% months between approximately
May 16, 1980, and November 26,
1980.

3) During his employment at Re-
spondent, Complainant had difficulty
getting along with the people who re-
paired the damaged vehicles which
Complainant then painted. As painter,
Complainant was charged with as-
sessing the repair work on a vehicle
and assuring that it was complete and
satisfactory  before  Complainant
painted the vehicle. If it was not, Com-
plainant was supposed to retum the
vehicle to the pertinent repairman for
additional work. At segregated body
shops, this relationship between
painter and repaiman normatly

caused a certain amount of friction on
the issue of whether repair work was
paint-ready, and this conflict intensified
to the extent the repairman applied dif-
ferent standards of quality to his work
than did the painter. in this case, the
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fact that Complainant was a rather in-
flexible perfectionist meant that he sub-
jected repair (and his own) work to
high standards, which led to frequent,
overt conflict (as well as hurt coordina-
tion) between Complainant and Re-
spondents repairmen. Toward the
end of Complainants employment at
Respondent, when such conflict oc-
curred, Complainant reported it to his
supervisor, Ms. Cordrey, who, accord-
ing to Complainant's undisputed testi-
mony, backed Complainant and had
the repaiman redo the work which
was the subject of conftict. However,
Complainant’s frequent crticism of the
repairmen’s work was an irritant to Ms.
Cordrey, and she blamed Complainant
for his problems with the repairmen.
The repairmen intetpreted Complain-
ant's assessment of their work (and to
a much lesser extent, his attempts to
help them with minor body work and
his occasionally doing spot painting in
the body shop) as an indication of ano-
gant conceit, and they did not fike
warking with him.

4) During all times material herein,
Complainant's workspace as Respon-
dent's painter was a poorly ventilated,
dusty paint room. From the very be-
ginning of his employment at Respon-
dent, Complainant made it clear to
Respondent that he felt strongly that
Respondent should obtain a spray
booth, a wventilated metal room
equipped with air circulating and filtter-
ing devices. Complainant wanted a
spray booth both to protect painter
{and pubiic) health (by minimizing in-
gestion of harmful paint residue and
dust), and to increase Complainant's
efficiency and the quality of his work
{by minimizing its exposure to paint

residue and dust and maximizing
space for painting). In response. to
Complainant, Respondent attempted
to obtain & spray booth, but delayed
acguisition throughout Complainant's
employment at Respondent because
of the expense of buying and installing
the booth, and the possibility of having
to subsequently dismantle and move
the booth if Respondent succeeded in
its efforts to obtain praperty adjacent to
its shop. Throughout the entire period
of his employment at Respondent,
Complainant very frequently tatked to
Respondent, and particularly Ms. Cor-
drey, about the need for a paint booth.
By at least the time Complainant's em-
ployment ended, Ms. Cordrey knew
Complainant's reasons for complaining
about the lack of a spray booth.

5) During Complainants employ-
ment, Ms. Cordrey (and two of Re-
spondent's three repaimmen) became
increasingly vexed about Complain-
ants absences from Respondent's
paint room without notice to Ms. Cor-
drey. (Complainant's testimony that
most of these absences were taken for
legitimate reasons — to obtain supplies
or to take his breaks at times optimal
for his paint work — was uncontro-
verted and therefore is adopted as
fact) Ms. Cordrey's testimony that
Compiainant had his painter's helper(s)
doing his work during his absences is
effectively controverted (and therefore
not found to be fact) by the testimony
of those helpers and Complainant, and
the low incidence of cars painted dur-
ing Complainant's employment being
retumed for faulty worlk.

6) From the time of Complainant's
tenure as Respondents assistant
manager, Ms. Cordrey, an
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inexperienced manager, saw Com-
plainant as a challenge to her authority,
because of what she saw as Com-
plainants obdurate "hammering" on
her with complaints about repair work
and complaints about the lack of a
spray booth, as well as his complaints
that her paint estimates were too low
and his falure to always let Ms. Cor-
drey know when he was going to leave
the shop. Ms. Cordrey saw her rela-
tionship with Complainant as belea-
guered by tension and confiict, which
grew throughout Complainants em-
ployment and for which she blamed
Complainant Complainant did not feel
this tension and conflict.

7} OnJune 23, 1981, Complainant
had three encounters with Ms. Cor-
drey. The first consisted of Complain-
ant again complaining about the lack of
a spray booth fo Ms. Cordrey. The
second involved Complainant's helper
taking a break when Complainant had
told him not to, Ms. Cordrey letting the
helper take the break when he did, and
Complainant then asking Ms, Cordrey
to give the helper his final paycheck
because he hag not obeyed Complain-
ant. Ms. Cordrey, vexed by Complain-
ant, declined to do what Complainant
asked.

Before this third encounter with Ms.
Cordrey on June 23, 1981, Complain-
ant reported the lack of a spray booth
as a violation of the Oregon Safe Em-
ployment Act to the APD, as he had
long contemplated doing. Complainant
made this cormplaint because he felt it
might cause Respondent to finally get
a spray booth. He fully intended to
continue working for Respondent. A
few hours later, Complainant told Ms.
Cordrey he had made his complaint to

the APD, because he did not feel it
would be right to hide that fact. Ms.
Cordrey immediately  discharged
Complainant.

8) Ms. Cordrey claims that she
discharged Complainant because she
had enough of the accumulating ten-
sion and confict between her and
Complainant {caused by Complain-
ant's compiaining fo her about the lack
of a spray booth and the quality of the
repairmen's work, as well as his ab-
sences from work without notice). Ms.
Cordrey claims that she did not dis-
charge Complainant because he (told
her he) had reported Respondent to
the APD. However, it is obvious from
Ms. Cordrey's testimony that Com-
plainants numercus complaints to her
about the lack of a spray booth played
at least a substantial role in her being
sufficiently "fed up" with Complainant
to discharge him. In addition, it is
equally obvious to this forum the Com-
plainants complaint to the APD trig-
gered, even if it did not by itself cause,
Compiainant's discharge. After all, Ms.
Cordrey discharged Complainant in
immediate response to leaming of his
APD complaint Ms. Cordrey per-
ceived his APD complaint, as she per-
ceived so many of Complainants
actions, as a challenge to her authority
("going over" her "head" in order to
work according to his own standards of
health and quality). Although Ms. Cor-
drey testified she told Complainant she
didn't "give a damn" (about his report to
APD) before she fired him, she admit-
ted that she felt very angry about it
when she talked to a potential em-
ployer of Complainant during the two
weeks after Complainant's discharge.
This forum concludes therefore that
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although Ms. Condrey claims that her
perception that Complainant could not
get along with his coworkers, his ab-
sences from work without notice, and
his complaints about the lack of a
spray booth solely caused Complain-
ants discharge, this forum finds that
the latter complaints, capped by Com-
plainants complaint to the APD, {o-
gether played a determining, key role
in Respondents discharge of Com-
plainant.  Compiainants complaints
about the lack of a spray booth fo Ms.
Cordrey and the APD made a differ-
ence: Ms. Cordrey would not have dis-
charged Complainant when she did if
he had not made (and told her of) his
complaint to APD, and if he had not re-
peatedly complained to Ms. Cordrey
about the same topic throughout his
employment at Respondent.

9) During all imes material herein,
Complainant reasonably believed that
Respondent's failure to have a spray
booth was a violation of APD rules un-
der or relating to ORS 654.001 to
654.295, and it was.

10)As a direct result of being dis-
charged by Respondent, Complainant
suffered shock and mental distress,
which deeply affected him and his rela-
tionship with his wife. Even ignoring
his suffering because of the ensuing
administrative and judicial proceed-
ings, this forum concludes that Com-
plainants mental anguish directly
caused by his discharge was initially
severe, that it lasted in lessening but
notable degrees until recently, and that
it has had multiple negative emotional
effects upon Complainant and his rela-
tionship with his wife.

11}f Complainant had worked for
Respondent between June 23, 1981,

and November 10, 1981, he would
have eamed approximately
$10,798.30 in Respondents employ,
plus an additional $173.75 from other
work, or a total of $10,972.05. In fact,
during that same time period Com-
plainant eamed $3301.10 at Heinrich
Datsun plus $849.75 in other work, or
a total of $4150.85, in temporary, non
full-ime work which was not substan-
tially equivalent to the work Complain-
ant had done at Respondent. The
difference between the latter two total
sums is $6,821.20

12)Between November 10, 1981,
and July 30, 1982, Complainant had
permanent, full-time employment as an
auto painter, eaming wages equivalent
to (herein, equal to or slightly more
than) what he would have eamed at
Respondent during that time period.
This employment, therefore, was sub-
stantially equivalent to the work Com-
plainant had done at Respondent.
Complainant voluntarily terminated his
employment as of July 30, 1982.

13)During all periods he was un-
employed between June 23, 1981, and
November 10, 1981, Complainant
searched diligently for work.

CONCLUSIONS OF LAW

1) At all imes material herein, Re-
spondent, an Oregon corporation, was
a persen and an employer subject to
the provisions of ORS chapter 654 and
ORS 659.010 to 659.110.

2) Between January 31, 1980, and
June 23, 1981, Complainant was Re-
spondent's employee, as defined by
ORS 654.005(5).

3) The words, actions, and inac-
tions, and the motivations therefor, de-
scribed herein, of Sharon Cordrey
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(Respondent's general manager and
secretary-treasurer), Thomas Cordrey
(Respondent's president and one-haif
owner) and John Cordrey (Respon-
dent's one-half owner), all three of
whom were also Respondent's corpo-
rate directors during all times material
herein, are properly imputed to
Respondent.

4) The Commissioner of the Bu-
reau of Labor and Industries of the
State of Oregon has jurisdicton over
the persons and subject matter herein.

5) Before the commencement of
the contested case hearing, this forum
complied with ORS 183.413 by inform-
ing Respondent and Compiainant of
the matters described in ORS
183.413(2)(a) through ().

6) By discharging Complainant
from employment on June 23, 1981,
because Complainant made com-
plaints under or related to ORS
654.001 to 654.295, Respondent vio-
lated ORS 654.062(5)(a).

7) The purpose of a back pay
award in an employment discrimination
case is fo eliminate the loss in com-
pensation a complainant has suffered
because of the respondent's uniawful
practice. Accordingly, when, on No-
vember 10, 1981, Complainant ob-
tained permanent, fullime employ-
ment in the same occupaticn in which
he had worked for Respondent, eam-
ing the same or more compensation
than he could have eamed at Respon-
dent, i.e., when Complainant obtained
work  substanfially equivalent fo his
work for Respondent, the accrual of
Complainant's back pay award herein
ceased.

As part of the remedy herein, Com-
plainant could have been awarded re-
instatement fo his position at Respond-
ent or, in the altemative, a lump sum
front pay award (if reinstatement were
not appropriate given Respondent's
hostility toward Complainant). How-
ever, since Complainant obtained the
altemate employment described in the
previous paragraph, and since he left it
voluntarily, Complainant no longer has
any right to reinstatement or like rem-
edy, because as far as this forum can
ascertain, Complainant would have
had substantially equivalent altemate
employment now if he had not of his
own accord ended it.

There is persuasive evidence that,
unfairly or not {(which is not for this fo-
rum to decide), Respondent did not
find Complainant to be a “"good" em-
ployee (even aside from his spray
booth complaints) during the last part
of his employment. Consequently, it
would not be appropriate, as part of the
remedy herein, for this forum to order
Respondent to give Complainant a
“good” reference, as the Amended
Specific Charges request.

8) The Commissioner of the Bu-
reau of Labor and Industries has the
authority to award money damages {o
Complainant under the facts and cir-
cumstances of this record, and award-
ing as damages the sums of money
specified in the Order below is an ap-
propriate exercise of that authority.

OPINION
Context and Casualty
After a careful analysis of all the
testimony conceming the perceptions
of the persons involved in this matter
(as described, for example, in Findings
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of Fact 25 through 30, 32, 34, 35 and
41 above), this forum has conchuded
that while some of it is exaggerated (by
the advocacy context of the hearing,
the passage of ime, and the personal-
ity differences involved) or at least un-
fair, most of it is at least an accurate
reflection of how the perceiver now
feeis about occumences relevant
herein. Complainant does (and did,
during times material) see himself as a
proud, fine craftsman, who did not be-
have in a way which should have un-
duly or unusually upset anyone
working at Respondent. He found his
working relationship with his supervi-
sor, Sharon Cordrey, acceptable, even
good, and thought they were friends.
Ms. Cordrey, on the other hand, be-
lieves that she was, ultimately, pushed
to her boiling point by what she per-
ceived almost from the start of Com-
plainants employment as his
challenges to her authority, ie, his
constant "hammering" at her with com-
plainis about, for the most part, the
lack of a spray booth and the quality of
the work of Respondent’s repairmen,
and his aftemoon absences from work
without notice.

After listening carefully to Com-
plainant and observing him closely dur-
ing hearing, the forum finds that during
times material herein, he was a proud,
independent and expert craftsman
who could be uncompromising about
what he felt was fair and just and about
his work standards. In areas affecting
his strong sense of personal honor and
professionat pride, he did not "give and
take" with others as much as his co-
workers and supervisors expected in
the team process of repairing and
painting automobiles. Ms. Cordrey

was a new manager who felt very sen-
sitive to and threatened by Compilain-
ants obdurate insistence that
Respondent function according to his
own standards and upset by his fre-
quent conflict with repairmen. Com-
plainant's assessment of repainmen's
work {(which, it is important to note,
Complainant was required by his job to
formulate and voice) and his way of
presenting those assessments under-
standably offended those repaimmen
who did not share Complainants per-
fectionism. (This is consistent with the
pattem of how many repaimmen — es-
pecially the inexperienced, less exact-
ing or injured - and some supesvisors
reacted, in differing degrees, to Com-
plainant.) The conflict and tension be-
tween Complainant and Respondent's
repairmen seems fo largely have been
the result of Complainant being the ex-
cellent painter Respondent expected
him to be (and not being particularly
tolerant of craftsmen satisfied with any-
thing less than excelience). 1In any
case, Complainant's conflicts with re-
pairmen and complaints about them fo
Ms. Condrey exacerbated her feefing
pushed and upset by Complainant
Ms. Cordrey blamed Complainant for
whatever turmoil existed in her shop.
{She appears not to have anticipated
or understood that excellence in work
can have grating side effects.) Essen-
tially, therefore, for reasons probably
beyond his understanding or control,
Complainant became a frequent irritant
to Ms. Cordrey, as a direct and indirect
result of his striving to improve Re-
spondent's repair and paint process
and product in different ways and his
independent work attifude, both of
which were perceived as a threat to
Ms. Cordrey's authority. There seems
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to have been a textbook "personality
conflict’ between Ms. Condrey and
Complainant.

That is how this forum sees the
context of this matter's dispute. The
question herein is what role did Com-
plainants complaint to Ms. Cordrey
and, finally, to the APD about Respon-
dent not having a spray booth play in
Ms. Cordrey's discharging Complain-
ant?

Given the evidence by everyone
working for Respondent during times
material herein, including Ms. Cor-
drey's testimony as to how Complain-
ant drove her to fire him, this forum
must conclude that, together, Com-
plainants many and frequent com-
plaints about the lack of a spray booth
to Ms. Cordrey and his complaint
about this to the APD played at least a
determining role in Ms. Cordrey's dis-
charging Complainant. ~ His spray
booth complaints to Ms. Cordrey con-
stituted at least a substantial amount of
the "hammering" on Ms. Cordrey,
which so annoyed her, and, according
to Ms. Cordrey, ultimately predisposed
her to discharge Complainant at the
slightest provocation. (This is ironic,
because not only does Oregon law al-
fow, but Ms. Cordrey stated Complain-
ant's job required, Complainant to bring
occupational health and safety equip-
ment concems to her attention.} Fur-
thermore, because Ms. Cordrey fired
Complainant in direct response (i.e.,
immediate reply) to leaming of Com-
plainant's complaint to the APD, and
because she admitted, in effect, that
the APD complaint made her so angry
that she was still angry about it when
she talked to Mr. Hockman during the
following two weeks, this forum must

conclude that leaming of Complain-
ants complaint to APD at least trig-
gered the pre-existing tension Ms.
Cordrey felt toward Complainant to
erupt into her discharging him.

In this forum's view, there is no
question that Complainant's com-
plaints about Respondents lack of a
spray booth were complaints related to
or under Oregon’s cccupational health
and safety laws. Complainant recog-
nized and womied about the health
hazard of painting without the air venti-
lation and circulation afforded by a
spray booth, and this, along with the
other positive features of a boath,
caused him to virtually and persistently
insist that Respondent get a booth as
soon as at all possible. Oregon's APD,
which enforces Oregon's occupational
health and safety laws, accepted Com-
plainant's compiaint about the lack of a
booth, and subsequently cited Re-
spondent for having its paint work
done without a booth. Respondent's
attempt to portray this issue as related
to convenience and work quality rather
than worker health clearly fails.

There is also no question in this fo-
rum's view that ORS 654.062(5)(a)'s
prohibition against taking an adverse
action against an employee because
that employee has made any com-
plaint under or related to ORS 654.001
to 654.295, by its plain and unambigu-
ous language, embraces complaints to
the emplayer or the state agency en-
forcing the latter statutes. (This posi-
tion is reflected in OAR 839-06-025
{1)(a) and (b), promulgated after titnes
material herein.}

ORS 654.062(5)(@) prohibits an
employer from discharging an em-

ployee because that employee madea -
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complaint conceming worker health.
To what degree must Complainants
heaith-related complaints fo Respon-
dent and to the APD have caused Re-
spondent to discharge Compiainant in
order to render that discharge untawful
under ORS 654.062(5)(a)? In order fo
meet the statutory standard implicit in
"because”, must those complaints be
the only factor, the determining factor,
a determining factor, or a factor in the
discharge — or something else in the
causality spectrum?

This forum has long used a “key
role” test to aid in resolving causality
questions: did Complainants health-
related complaints to Respondent and
the APD play a key role in his dis-
charge. The Oregon Court of Appeals
has accepted that without comment,
and the Agency, effective June 12,
1982, promuigated an administrative
rule articulating it.  (See Donaldson v.
Polk County ESD, 50 Or App 611, 625
P2d 1390 (1981), and OAR
839-05015.)

Most recently, in Ogden v. Bureau
of Labor, 68 Or App 235, 682 P2d 802
(1984), rev allowed (1984), the Court
of Appeals conciuded that Oregon em-
ployment discrimination law prohibits
use of age as a "determining factor” in
an employment decision. The court
appeared to define "determining factor”
as a factor which "made a difference”
in the employment decision at issue.
This, plus the court's later reference,
twice in its opinion, to the prohibition
against age being "a factor” in an
employment decision, leads this forum
to conclude that any factor playing
more than a minimal role is a
determining factor. This dovetails with
the description of a "key role"

articulated in OAR 83905015 AL
though in Ogden the court cited some’

statutory law and legisiative history
particular to age as a protected class
status, the court clearly also based its
causality conclusion upon ORS
659.030(1), Oregon's generic statute
prohibiting employment discrimination
(on the basis of many protected class
statuses, including age) and upon a
race discrimination case brought under
ORS 659.030(1). In fact, in Ogden the
court refered fo all the protected
classes named in ORS 659.030(1) as
“criteria prohibited in employment deci-
sions, whether used alone or with lte-
gitimate reasons." /d., 682 P2d 802 at
809. Finally, the court's rationale in
support of the determining factor test
are all equally applicable to both age
and the other protected class statuses
named in ORS 659.030{1). Conse-
quently, this forum finds the Ogden
courts "determining factor” test appii-
cable to all the protected classes
named in ORS 668.030(1).

" During times materia! herein, ORS
654.062(5), the statutory provision un-
der which the instant matter is brought,
stated that the Agency must process
an ORS 654.062(5) case

"under the procedures, policies
and remedies established by ORS
659.010 to 659.110 * * * in the
same way and to the same extent
that the complaint would be proc-
essed * * *if * * * {it) involved alle-
gations of unlawful employment
practices based upon race, relig-
ion, color, national origin, sex or
age"

under ORS 658.030(4)," the employ-

ment discrimination statute's subpara-

graph prohibiting retaliation because of
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opposition to discrimination. This sub-
paragraph parallels ORS 654.062(5)'s
prohibition of retaliation because of op-
position to or complaint against occu-
pational safety and health problems.
In following this directive of ORS
654.062(5), this forum has always em-
ployed the same "degree of causality”
siandard as it uses in cases brought
under ORS 659.030(1). See In the
Matter of Oregon Metallurgical Corpo-
ration, 2 BOLI 73 (1981).

For all these reasons, this forum
adopts the "determining factor” test
which the Court of Appeals enunciated
in Ogden as clarification of the mean-
ing of this forum's key role test a pro-
tected class status played a key role in
an adverse action by an empioyer if
that status was a determining factor in
that action.

Having concluded above that Com-
plainants occupational health com-
plaints to Respondent and to the APD
played a determining role in Respon-
dents discharge of Complainant, this
forum must also conclude that those
complaints played a key role in that
discharge. Accordingly, under the law,
Respondent discharged Complainant
because of those complaints.

ORDER

NOW, THEREFORE, as author-
ized by ORS 654.062(5)b), ORS
659.060(3), and ORS 659.010(2), and
in order 10 eliminate the effects of the
viglation of law found herein, as well as
to protect the lawful interests of others

similadly situated, Respondent is
hereby ordered to:

1) Deliver to the Hearings Unit of
the Porland Office: of the Bureau of La-
bor and Industries a certified check
payable to the Bureau of Labor and In-
dustries in trust for Joe C. Garcia, Sr.
in the amount of NINE THOUSAND
THREE HUNDRED TWENTY-ONE
DOLLARS AND TWENTY CENTS
($9,321.20), plus interest upon
$6,821.20 thereof compounded and
computed annually at the annual rate
of nine per cent until the date upon
which Respondent complies with this
paragraph. This award represents
$6,821.20 in damages for wages
Complainant lost because of Respon-
dent's violation of law set out above,
and $2,500.00 in damages for pain
and anguish Complainant suffered as
a direct result of that violation,

2) Cease and desist from discrimi-
nating against any employee because
that employee has made a complaint
under or related to ORS 654.001 to
654.295.

ORS 659.030{4), a nonexistent subsection, indicates that the Legislature in-
tended, during times material herein, to refer in ORS 654.062(5)(b) to ORS
£59.030(1)(d}, now re-labelled ORS 659.030(1)(f).




