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SYNOPSIS

Respondent employed four wage claimants in 2020 at the piece rate of $125 per pound.
All four wage claimants performed work at the direction of Respondent and for
Respondent’s benefit, for which they were not paid. Additionally, Respondent employed
two wage claimants in 2021 at the agreed-upon hourly rate of $16. Both wage claimants
employed in 2021 performed work for Respondent, for which they were not paid.
Respondent was ordered to pay the six wage claimants a total of $18,720.50 in unpaid,
due, and owing wages. Respondent’s failure to pay the wages owed to the six wage
claimants was willful, and Respondent was ordered to pay a total of $61,488 in ORS
652.150 penalty wages.

The above-entitled case came on regularly for hearing before Caroline A. Holien,
designated as Administrative Law Judge (“ALJ”) by, Christina Stephenson,
Commissioner of the Bureau of Labor and Industries for the State of Oregon. The
hearing was held on August 27-29, 2024; October 15-7, 2024, and October 31, 2024,

via Zoom.
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The Bureau of Labor and Industries (“BOLI” or “the Agency”) was represented by
Administrative Prosecutors Isela Ramos Gonzalez and Jesse Neilson, employees of the
Agency. Respondent Stay Hai LLC (“Stay Hai”) was represented by Bernard Mazaheri,
attorney at law.

Wage Claimants Farkhat Sadyov (“Sadykov”); Afa Faraji (“Faraji”); Olsas (“OJ”)
Kashenov (“Kashenov”), Victoria Frolova (“Frolova”), and Jhony Bruno Hernandez
(“Hernandez”) were present at various times throughout the hearing. Stay Hai
Registered Agent and Manager Miles Clark (“M. Clark”) was present throughout the
hearing, as was Juan Lopez (“Lopez”), Compliance Specialist 3, Wage and Hour
Division.

The Agency called Lopez, Sadykov, Faraji, Kashenov, Frolova, Hernandez, and
M. Clark as witnesses. Stay Hai also called M. Clark as a witness.

Interpreters Emma Garkavi, Helena Green, and Rafi Aftandelian provided
Russian language translation services for the benefit of Sadykov and Kashenov and
translated their testimony for the record. Interpreters Christoper Michael Fallas Urena
and Fabio Arce provided Spanish language translation services for the benefit of
Hernandez and translated his testimony for the record.

The forum received into evidence Administrative Exhibits X1-X9 for Case No.
156-24 and X1-X6 for Case No. 157-24. The forum also received into evidence

Administrative Exhibits X11-X29 and X30-X38 for the Consolidated Cases.!

T Exhibit X31 includes Respondent’s Motion to Strike; Ex. X32 is the Agency’s Second Motion for Hearing
Recordings; Ex. X33 is the forum’s order denying the Agency’s motion for recordings; Ex. X34 includes
emails sent to the forum on October 18, 2024; Ex. X35 is the forum’s interim order scheduling the final
day of hearing; Ex. X36 is the Agency’s response to the motion to strike; and Ex. X37 is the forum’s
interim order denying Respondent’s motion to strike.

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 2
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The forum received into evidence Agency Exhibits A4; A10; A26; A36; A37; A62-
A69; A71; A73-A102; A105-A114; A117-A120; A126-A140; A142-A149; A151-A180;
and A182 -A185.2 The forum also received into evidence Respondent’s Rebuttal
Exhibits R10-R12.

Having fully considered the entire record in this matter, |, Caroline Holien,
Administrative Law Judge, hereby make the following Findings of Fact (Procedural and
on the Merits), Ultimate Findings of Fact,3 Conclusions of Law, Opinion, and Order.

FINDINGS OF FACT - PROCEDURAL

Wage Claims Filed

1) On September 15, 2019, Sadykov filed a wage claim with the Agency’s
Wage and Hour Division alleging that William Dean Clark (“W. Clark”) had employed
him from August 30, 2020, to September 9, 2020, and failed to pay wages earned and
due to him in the amount of $10,300. Sadykov assigned his claim to the Agency
(Testimony of Sadykov, Lopez; Ex. A80, Ex. X1a — Case No. 156-24)

2) On August 8, 2021, Faraji filed a wage claim with the Agency alleging that
W. Clark had employed her from August 30, 2020, to September 9, 2020, and failed to
pay wages earned and owed to her in the amount of $4,157. Faraji assigned her claim
to the Agency. (Testimony of Faraji, Lopez; Exs. A10, A81; Ex. X1a — Case No. 156-24,

Ex. A10)

2 The forum sealed Agency Exhibits A76-A170 finding that the privacy interest of the individual(s)
referenced in those exhibits outweighed the public’s right to access that information.

3 The Ultimate Findings of Fact required by ORS 183.470 are subsumed within the Findings of Fact —
The Merits.

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 3
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3) On September 17, 2021, Frolova filed a wage claim with the Agency
alleging that W. Clark had employed her from August 30, 2020, to September 8, 2020,
and failed to pay wages earned and owed to her in the amount of $9,800. Frolova
assigned her claim to the Agency. (Testimony of Frolova, Lopez; Ex. A82, Ex. X1a —
Case No. 156-24)

4) On September 4, 2023, Kashenov filed a wage claim with the Agency
alleging that W. Clark had employed him from August 30, 2020, to September 9, 2020,
and failed to pay wages earned and owed him in the amount of $8,700. Kashenov

assigned his claim to the Agency. (Testimony of Kashenov, Lopez; Ex. Ex. 2b — Case

No. 157-24)
5) On July 7, 2021, Hernandez filed a wage claim alleging that an individual
located at 4640 Takilma Road, Cave Junction, Oregon, employed him from June 16,

2021, through June 20, 2021, and failed to pay wages earned and owed to him in the
amount of $800. Hernandez assigned his claim to the Agency. (Testimony of
Hernandez, Lopez; Ex, A83, Ex. X1a — Case No. 156-24)

6) July 15, 2021, Wage Claimant Fernando Cazapa Barrera (“Cazapa
Barrera”) filed a wage claim alleging that an individual located at 4640 Takilma Road,
Cave Junction, Oregon, employed him from June 16, 2021, to June 20, 2021, and failed
to pay wages earned and owed to him in the amount of $800. Cazapa Barrera
assigned his claim to the Agency. (Testimony of Lopez, Ex. X1a — Case No. 156-24)

Case No. 156-24

7) On July 10, 2023, the Agency issued Order of Determination (“OOD”) No.

21-2318 based on the assigned wage claims of Hernandez, Cazapa Barrera, Faraj,

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 4
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Frolova, and Sadykov and the Agency’s investigation. The OOD included the finding
that the wage claimants worked a total of 862 hours for Stay Hai and were entitled to
$25,857 in unpaid wages, with interest. OOD No. 21-2318 also included the following
allegations:

a. Hernandez was owed $800 for 50 hours worked during the period of June
6-21, 2021, with an hourly rate of $16.00. The Agency also imposed
penalty wages at the rate of $128 for 30 days for a total penalty of $3,840.

b. Cazapa Barrera was owed $800 for 50 hours worked during the period of
June 6-21, 2021, with an hourly rate of $16.00. The Agency also imposed
penalty wages at the rate of $128 for 30 days for a total penalty of $3,840.

c. Faraji worked 221 hours from August 30, 2020, to September 8, 2020, and
was owed $4,157 for approximately 34.64 pounds. The Agency also
imposed penalty wages at the rate of $150.48 for 30 days for a total
penalty of $4,514.40.

d. Frolova worked 221 hours from August 30, 2020, to September 8, 2020,
and was owed $9,800 for approximately 81.66 pounds. The Agency also
imposed penalty wages at the rate of $354.72 for 30 days for a total
penalty of $10,641.60.

e. Sadykov worked 320 hours from August 30, 2020, to September 11, 2020,
and was owed $10,300 for approximately 85.83 pounds. The Agency also
imposed penalty wages at the rate of $257.52 for 30 days for a total
penalty of $7,725.60.

(Ex. 1a (Exhibits A, B))

8) The Agency first mailed the OOD to M. Clark as Stay Hai’'s Registered
Agent at his last known mailing address, including 4640 Takilma Road and M. Clark’s
address in Bristow, Oklahoma. The mailing was returned as undeliverable. The Agency
subsequently mailed the OOD to M. Clark at a mailing address in Oklahoma and

emailed it to both M. Clark and Mazaheri, Stay Hai’s attorney of record. (Exs. X1a; A86-

A96)

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 5
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9) On April 28, 2023, M. Clark spoke with Lopez by telephone. M. Clark
confirmed that he had received a letter from Lopez in April 2023 informing him of the
wage claims that had been filed, alleging Stay Hai owed wages for work performed. M.
Clark suggested that his father was responsible for the unpaid wages and indicated that
he no longer spoke with his father. Lopez confirmed M. Clark’'s email address and
requested that M. Clark send a response to the claims by May 5, 2023. (Testimony of
Lopez; E. A84)

10) On July 31, 2023, Mazaherifiled Notice of Appearance on behalf of Stay
Hai and filed Stay Hai’'s Answer and Affirmative Defenses. Stay Hai denied that it was
an employer and that it had ever hired or terminated the wage claimants. Stay Hai
argued that the hours claimed by Faraji, Frolova, and Sadykov were implausible. Stay
Hai also argued that Frolova was a family member who was exempted from the wage
laws of the State of Oregon as an agricultural employee. (Exs. X1b, X1c)

11)  On April 30, 2024, the forum issued a Notice of Hearing in BOLI Case No.
156-24 to Stay Hai and the Agency for OOD # 21-2318, setting the time and place for
hearing for 9:30 a.m. on July 30, 2024, on Zoom. Together with the Notice of Hearing,
the forum sent a copy of the OOD, a multi-language warning notice, a document
entitled, “Summary of Contested Case Rights and Procedures” containing the
information required by ORS 183.413, a document entitled, Servicemembers Civil Relief
Act (SCRA) Notification” and a copy of the forum’s contested case hearings rules, OAR

839-050-000 to 839-050-0445. (Exs. X2, X2a-X2h)

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 6
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12)  On April 30, 2024, Mazaheri requested to reschedule the hearing to
August 6, 2024, due to a scheduling conflict. The Agency did not oppose the request.
On May 9, 2024, the ALJ issued an interim order rescheduling the hearing Case No.
156-24 to be held at 9:00 a.m. on August 6, 2024. (Ex. X3)

13) On May 9, 2024, the ALJ issued an Interim Order Requiring Case
Summaries to be Filed and Setting Case Deadlines. (Ex. X4)

14) In an email exchange on June 7, 2024, between the ALJ and the attorneys
of record, Mazaheri consented to receiving forum filings electronically. Mazaheri
requested consolidation of Case Nos. 156-24 and 157-24 and production of the
Agency’s file(s). Mazaheri also requested the matters be referred for mediation.
Mazaheri referenced an additional case involving civil penalties (Case No. 118-24 ) and
requested that it be stayed while Case Nos. 156-24 and 157-24 were mediated. (Ex.
X5)

15) The ALJ directed the parties to file formal motions as required under OAR
839-050-0030 and advised the parties that the forum had not consolidated any of the
three cases mentioned in the email exchange. The parties consented to receive forum
filings electronically in this email exchange. (Ex. X5)

16) On June 17, 2024, the Agency filed a Motion to Consolidate BOLI Case
Nos. 156-24, 157-24, and 118-24, arguing that consolidation was appropriate because
there were common parties and consolidation would avoid additional costs or delays

due to witnesses being common in all three cases. (Ex. X6)

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 7
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17)  On June 20, 2024, Mazaheri filed a Motion to Enlarge Time, offering a
number of reasons in support of Respondent’s request for additional time at hearing.
(Ex. X7)

18) On June 20, 2024, Mazaheri filed a Motion to Schedule Mediation,
requesting that mediation be set for August 6, 7, or 8, 2024, before an ALJ. (Ex. X8)

19) On June 21, 2024, Mazaheri filed a Response to the Agency’s Motion to
Consolidate in which he “did not object to consolidating the three cases together.”
Mazaheri stated that none of the individuals involved in those cases had been properly
served but that he had communicated with M. Clark, who would be acting as the
corporate representative of Stay Hai. Mazaheri requested a hearing on all three matters
and also requested that the matters be referred for mediation. (Ex. X9)

20) On June 26, 2024, the Agency filed the Agency’'s Response to
Respondent Stay Hai’'s Motion to Mediate and Motion to Enlarge Time. The Agency
questioned whether Mazaheri represented the individually named Respondents M.
Clark, W. Clark, and Marilyn Heller. The Agency represented that it had served the
Notice of Intent to Assess Civil Penalties for BOLI Case No. 118-24 on M. Clark, W.
Clark, and Marily Heller on June 4, 2024, via USPS certified mail. The Agency further
represented that it had served its motion to consolidate on the same individuals via
USPS first class mail on June 17, 2024. The Agency objected to the motion seeking a
judicial-assisted mediation, citing the Respondent’s previous withdrawal of settlement
offers that had been accepted by the claimants. The Agency further objected to the

motion to enlarge time. (Ex. X10)

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 8
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Case No. 157-24

21)  On May 30, 2024, the forum issued a Notice of Hearing in BOLI Case No.
157-24 to Stay Hai and the Agency for OOD # 23-2805, setting the time and place for
hearing for 9:30 a.m. on August 13, 2024, on Zoom. Together with the Notice of
Hearing, the forum sent a copy of the OOD, a multi-language warning notice, a
document entitled, “Summary of Contested Case Rights and Procedures” containing the
information required by ORS 183.413, a document entitled, Servicemembers Civil Relief
Act (SCRA) Notification” and a copy of the forum’s contested case hearings rules, OAR
839-050-000 to 839-050-0445. (Exs. X2, X2a-X2g)*

Case No. 118-24

22)  On July 23, 2024, the ALJ issued an Interim Order Referring Case to the

Administrator of the Wage and Hour Division in BOLI Case No. 118-24:

“THE AGENCY’S MOTION FOR DEFAULT

“On July 8, 2024, the Agency filed a motion seeking a Final Order by Default on
the grounds that Respondents Stay Hai, LLC (“Stay Hai”), Miles Clark (“M.
Clark”), William Clark (“W. Clark”), and Marilyn Heller (“M. Heller”) failed to file a
timely request for hearing.® In support of its motion, the Agency submitted
exhibits showing that the Notice of Intent to Assess Civil Penalties (“NOI”) was
served upon Respondent Stay Hai by certified mail sent to Bernie Mazaheri®,
Stay Hai’s attorney of record in the underlying wage claims, with a courtesy copy
of the notice being sent by email to Mr. Mazaheri. (Exs. 1, 2, 8, 9, 11) The
Agency also submitted exhibits showing that the NOI was served upon
Respondents M. Clark, Stay Hai's Registered Agency listed in the Oregon
Secretary of State’s website, by regular and certified mail, with a courtesy copy
being sent to M. Clark by email to the email address used by M. Clark during the

4 Exhibits X3 — X6 in Case No. 157-24 are the same as Exhibits 5, 6, 9, and 10 in Case No. 156-24.

5 The Agency filed an amended motion later that same day with corrected exhibit attachments and exhibit
numbering. For the sake of clarity, the forum will refer to the exhibits as numbered in the Agency’s
amended motion.

8 Mr. Mazaheri has notified the forum during the course of the underlying wage claims (BOLI Case Nos.
156-24 and 157-24) that he does not represent either M. Heller or W. Clark in this case.

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 9
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Agency’s investigation. (Exs. 3-5, 10). The Agency also submitted exhibits
showing that the NOI was served upon W. Clark and M. Heller by regular and
certified mail.” (Exs. 6, 7)

“The forum did not receive a response from Stay Hai, M. Clark, W. Clark or M.
Heller to the Agency’s motion, which was due July 15, 2024. OAR 839-050-
0150.

DISCUSSION

“‘A party must file an Answer within 20 days after service of the charging
documents. OAR 839-050-0130(4). OAR 839-050-0130(1) provides:

“Except as otherwise provided for in ORS 652.332(1) the charging document will
be served on the party or the party’s representative by personal service or by
United States Postal Service registered or certified mail. Service of a charging
document is complete upon the earlier of:

(a) Receipt by the party or the party’s representative; or

(b) Mailing when sent by United States Postal Service registered or
certified mail to the correct address of the party or the party’s
representative.”

“A party who wishes to contest the charging document must file a written request
for a contested case hearing within the time specified in the charging document.
OAR 839-060-0330(1)(a). Default may occur when a party fails to file a required
response, including a request for hearing or an answer, within the time specified
in the charging document. OAR 839-050-0330(1)(a). The Administrator of the
Wage and Hour Division may issue a Final Order by default when a party is given
an opportunity to request a hearing and file an answer within the time specified in
a charging document and fails to do so. OAR 839-050-0430(1)(a).

“The Agency served the NOI for BOLI Case No. 118-24 on June 4, 2024, by
mailing the notice and associated documents to the parties or party
representatives at their last known addresses by regular and certified mail
pursuant to OAR 839-050-0030(1)(a),(b). (Exs. 1-4, 6, 7). Courtesy copies were
also sent to the email addresses used by M. Clark and Stay Hai during the
course of the Agency’s investigation and to Stay Hai's attorney of record in the
underlying wage claims. (Exs. 5, 11).

“The Notice of Intent to Assess Civil Penalties states:

7 The Agency mailed the Notice of Intent to Assess Penalties to M. Heller at the address where she is
listed as a property owner and that is listed as the mailing address for Stay Hai and M. Clark.

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 10
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‘If you desire a request for hearing, you must submit a written request for
hearing within 20 days of the date this notice was mailed to you. You
must mail any request for hearing to the address provided at the end of
this notice. The request for hearing must be received within 20 days of
the date this notice was mailed.’

“(Exs. 1, p. 13; Ex. 3, p. 11; Ex. 6, p. 11; Ex. 7, p. 11).
“The Notice of Intent to Assess Civil Penalties further states:

‘FAILURE TO MAKE A WRITTEN REQUEST FOR HEARING WITHIN
THE TIME SPECIFIED SHALL CONSTITUTE A WAIVER OF YOUR
RIGHT TO A CONTESTED CASE HEARING. IF YOU DO NOT
REQEUST A HEARING WITHIN THE TIME SPECIFIED. * * * THE
COMMISSIONER MAY ENTER A FINAL ORDER BY DEFAULT
ASSESSING CIVIL PENALTIES. IF THE COMMISSIONER ISSUES A
DEFAULT ORDER, THE AGENCY’'S FILE BECOMES PART OF THE
EVIDENTIARY RECORD FOR PURPOSES OF PROVIING A PRIMA
FACIE CASE"’

“(Exs. 1, p. 13; Ex. 3, p. 11; Ex. 6, p. 11; Ex. 7, p. 11)(emphasis in the original)

“To date, the forum has not received either an answer or a request for hearing
from Stay Hai, M. Clark, W. Clark or M. Heller. An answer or request for hearing
was due no later than June 24, 2024. Therefore, the Agency’s motion for an
entry of default against Respondents Stay Hai, M. Clark, W, Clark and M. Heller
is GRANTED.

“Pursuant to OAR 839-050-0330(2) and ORS 183.417(4), this case is hereby
referred back to the administrator of the Wage and Hour Division to determine
whether the record® demonstrates a prima facie case in support of the allegations
in the Notice of Intent to Assess Civil Penalties against Respondents Stay Hai,
LLC, Miles Clark, William Clark, and Marilyn Heller.

IT IS SO ORDERED."®

8 The record “includes all materials in the Agency’s investigative file and all materials filed with the forum
by the Agency or the party up to the time set for hearing.” OAR 839-050-0330(2).

% Interim order included to clarify Finding of Fact No. 28.

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) - Page 11
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Consolidated Case Nos. 156-24 and 157-2412

23) On July 2, 2024, the ALJ issued an Interim Order Granting Agency’s

Motion to Consolidate Case Nos. 156-24 and 157-24 and Granting Respondent’s

Motion to Extend Deadline for Filing Dispositive Motions that included:

“The parties have filed three motions in this matter. The Agency’s motion to
consolidate and the Respondent’s motion to extend prehearing deadlines and
rescheduled the hearing will be addressed in this interim order. Respondent’s
motion for mediation will be addressed in a separate interim order.

AGENCY’S MOTION TO CONSOLIDATE

“On June 14, 2024, the Agency filed a motion to consolidate Case Nos. 156-24,
157-24, and 118-24 citing common questions of law and fact in each case, as
well as the potential cost savings of consolidating the three cases.

“On June 21, 2024, the attorney for Respondent Stay Hai, LLC (“Stay Hai”)
informed the forum that Respondent Stay Hai and its corporate representative
did not object to consolidating the three cases. However, Respondent Stay Hai’s
counsel clarified that he although he anticipated representing Stay Hai's
corporate representative, who was named as an individual Respondent in Case
No. 118-24, he did not expect to represent the two other individual Respondents
named in Case No. 118-24.

“OAR 839-050-0190 provides:

“The Administrative Law Judge, on their own motion, or upon motion of a
party, may order a joint contested case proceeding for two or more
contested cases over which they are presiding when the Administrative
Law Judge determines that the cases involve common questions of law or
fact. The Administrative Law Judge, in conducting the proceeding, may
establish procedures necessary to avoid additional costs or delay.’

“Case Nos. 156-24 and 157-24 involve wage claims filed against Respondent
Stay Hai that involve six wage claimants who have been employees of
Respondent Stay Hai. The wage claims allege a failure to pay the minimum
wage for all wages earned in work performed for Respondent Stay Hai; failure to
pay wages due upon termination of employment; failure to make payroll and
other records for wage claimants; failure to supply wage statements to wage
claimants; and failure to make available the payroll records of the wage claimants
to the Commissioner of the Bureau of Labor and Industries. The Agency seeks

10 Exhibits X11 —X14 in the Consolidated Cases are duplicates of exhibits found in Case Nos. 156-24 and

157-24.

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 12
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civil penalties based upon the wage claims against Respondent Stay Hai’s
corporate representative, as well as his mother and father, in Case No. 118-24.

“The forum finds there are common questions of law and fact in Case Nos. 156-
24 and 157-24. Further, consolidating Case Nos. 156-24 and 157-24 would
avoid additional costs or delay for the parties. As of the date of this interim order,
the forum has not yet received a request for hearing in Case No. 118-24.
Therefore, the forum cannot determine whether consolidating Case No. 118-24
with Case Nos. 156-24 and 157-24 would meet the standard set forth in OAR
839-050-0190. Therefore, the Agency’s motion to consolidate is GRANTED as to
Case Nos. 156-24 and 157-24. The Agency’s motion to consolidate is DENIED
as to Case No. 118-24.

RESPONDENT’S MOTION TO ENLARGE TIME

“On June 20, 2024, Respondent Stay Hai filed a motion to enlarge time in Case
Nos. 156-24, 157-24, and 118-24 requesting to extend time for filing dispositive
motions noting the large size of the case file produced in Case No. 156-24.
Respondent also argues that the hearing should be rescheduled due to
mediation being conducted, noting that Case No. 118-24 presents new issues
that are not yet ripe for hearing. Respondent argues that resetting the
dispositive motion deadline by 21 days following the mediation is necessary
given that mediation has been requested in the three cases and the size of the
case file recently produced by the Agency.

“The Agency objects to Respondent Stay Hai's motion arguing that Case No.
118-24 does not expand the claims against Respondent Stay Hai but seeks civil
penalties based upon the conduct alleged in Case Nos. 156-24 and 157-24. The
Agency notes that any motion for summary judgment would have to be filed no
less than 21 days prior to the start of hearing, which would be July 16, 2024.

“OAR 839-050-0150 provides:

“(a) Any participant making a request for a postponement of any part of
the contested case proceeding must state in detail the reason for the
request. The Administrative Law Judge may grant the request for good
cause shown. In making this determination, the Administrative Law Judge
will consider:

‘(A) Whether previous postponements have been granted;
(B) The timeliness of the request;

(C) Whether a participant has previously indicated it was prepared to
proceed;

‘(D) Whether there is a reasonable alternative to postponement; for
example, submitting a sworn statement of a witness; and

‘(E)The date the hearing was originally scheduled to commence.”

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 13
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“Given that Case Nos. 156-24 and 157-24 have been consolidated, as well as
the other procedural issues noted above, the Respondent’s motion to extend the
deadline for filing dispositive motions is GRANTED. The deadline for filing
dispositive motions will be extended to July 16, 2024. Any responses filed must
be filed no later than seven days after service of the motion. OAR 839-050-
0150.”

“The forum does not find that Respondent has shown good cause to reschedule
the contested hearing date. Case Nos. 156-24 and 157-24 are based upon wage
claims involving common claimants and common issues, as noted above. The
previous prehearing deadlines were agreed to by counsel. Further, pursuing
mediation is not good cause to further delay hearing in Case Nos. 156-24 and

157-24. Therefore, the Respondent’s motion to extend the hearing schedule is

DENIED. However, given that Case Nos. 156-24 and 157-24 have been

consolidated, and the hearing for Case No. 157-24 is scheduled to begin August

13, 2024, the consolidated contested case hearing for Case Nos. 156-24 and

157-24 will begin at 9:30 a.m., on Tuesday, August 13, 2024. An interim order

setting the case summary deadline and incorporating the new deadline for filing

dispositive motions will be issued.”

IT IS SO ORDERED.”

(Ex. X15)

24)  On July 2, 2024, the ALJ issued an Interim Order Requiring Case
Summaries to be Filed and Setting Case Deadlines, in which July 30, 2024, was set as
the Case Summary filing deadline and July 16, 2024, was set as the motion deadline.
(Ex. X16)

25) On July 2, 2024, the ALJ issued an Interim Order Referring Case to ALJ
Kari Furnanz for ALJ-Assisted Mediation. (Ex. X17)

26) On July 29, 2024, the Respondent timely filed its Case Summary, which
included an argument regarding the nature of the relationship between Frolova and M.

Clark and a general denial that Respondent was the employer of the wage claimants.

Respondent’s Case Summary also included:
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“‘Respondent does not anticipate that William Clark or Marilyn Heller will testify at
the hearing. However, Respondent reserves the right to call Mr. Wm Clark and
Ms. Heller. Respondent asserts that Mr. Wm Clark was the father of Mr. Clark
and had no right to conduct business for Respondent. Respondent does not
know what, if any, relationship Mr. Wm Clark had with Wage Claimants.
Respondent suspects that Mr. Wm Clark and Ms. Frolova may have been
partners in one or more projects and that the relationship soured. When, Mr.
Clark was romantically involved with Ms. Frolova, Mr. Clark was considered to be
part of the “friend” group that included one or more of the Wage Claimants. Ms.
Heller is the mother of Mr. Clark. Ms. Heller has no involvement with
Respondent. When Ms. Frolova was romantically involved with Mr. Clark, she
stayed one or more nights at a home owned by Ms. Heller. No work was ever
done for the benefit of Ms. Heller.”
(Ex. X19)

27)  On July 30, 2024, the Agency timely filed its Case Summary and exhibits.
(Ex. X18)

28) On July 29, 2024, Mazaheri filed a motion to correct hearing date, citing
his unavailability for the scheduled hearing date due to a pre-planned family trip. (Ex.
X20)

29) On August 2, 2024, the ALJ issued an Interim Order Rescheduling
Hearing Setting Case Summary Supplement Filing Deadline that rescheduled the
hearing to be held on August 27, 2024, with Case Summary Supplements being due on
August 13, 2024. (Ex. X21)

30) On August 20, 2024, the ALJ issued an Interim Order Denying Motion to
Set Aside Default in Case No. 118-24:

Respondent’s Motion to Set Aside Entry of Default

“On July 29, 2024, Bernie Mazaheri (‘Mazaheri’), the attorney of record for Stay
Hai, LLC (‘Stay Hai’) in Case Nos. 156-24 and 157-24, filed a Motion to Set Aside
Default in Case No. 118-24 arguing that default was inappropriate as it was
sought after mediation was unsuccessful and that the Respondents named in
Case No. 118-24 did not receive proper notice. Mazaheri further argued that he
had referenced Case No. 118-24 in motions filed and, therefore, the entry of
default is inappropriate.
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“On August 5, 2024, the Agency filed its response to the motion to set aside the
default arguing that Stay Hai had failed to show good cause for setting aside the
default. The Agency argued that Stay Hai, having been involved in the contested
case process for Case Nos. 156-24 and 157-24, failed to timely request a
hearing. The Agency further argued that the ALJ-assisted mediation the parties
participated in on August 5, 2024, did not alleviate Stay Hai of its burden to timely
request a hearing in Case No. 118-24. The Agency also noted that there was no
allegation that the NOI's issued were mailed to incorrect addresses. The Agency
also argued that the motion to set aside the default is premature as the Wage
and Hour Administrative has not yet issued a Final Order of Default. OAR 839-
050-0330 and OAR 839-050-0340.

PROCEDURAL BACKGROUND

“Case Nos. 156-24 and 157-24 are based on five unpaid wage claims filed by
Complainants against Stay Hai. Case No. 118-24 is based upon the Agency’s
Notice of Intent to Assess Civil Penalties (‘NOI') based upon the five unpaid
wage claims. The Respondents named in Case No. 118-24 include Stay Hai;
Miles Clark, Stay Hai’'s corporate representative in Case Nos. 156-24 and 157-
24; William Clark; and Marilyn Heller. It is necessary to set forth the procedural
background for Case Nos. 156-24, 157-24, and 118-24 given the complication
nature of the proceedings thus far.

Case No. 156-24

“On July 10, 2023, the Wage and Hour Division issued an Order of Determination
(‘O0D") finding that Stay Hai owed $25,857 in unpaid wages to five wage
claimants. On July 31, 2023, Mazaheri filed a Notice of Appearance and an
Answer and Affirmative Defenses on behalf of Stay Hai, which included a request
for a contested case hearing. On April 30, 2024, the forum issued a Notice of
Hearing setting the matter for hearing on July 30, 2024.

Case No. 157-24

“On January 26, 2024, the Wage and Hour Division issued an OOD finding that
Stay Hai owed unpaid wages in the amount of $9,300 for work performed from
August 30, 2020, through September 9, 2020. On May 30, 2024, the forum
issued a Notice of Hearing setting the matter for hearing on August 13, 2024.

“On June 7, 2024, Mazaheri sent an email to the forum and Isela Ramos
Gonzalez (‘Ramos Gonzalez’), Administrative Prosecutor, stating that included
the following: he represented Stay Hai in Case Nos. 156-24 and 157-24.
Mazaheri asked for the cases to be combined and that an ALJ-assisted
mediation be conducted. Mazaheri also wrote in his email to the forum:
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‘| represent Stay Hai LLC. There are wage claims (Case No. 156 & 157).
Although the wage claimants differ the operative facts are the same in
both case numbers. | would like for both cases to be combined for the
sake of efficiency. Currently, one case is scheduled for trial on August 6th
and the other on August 13th. | am available on August 6th, but not on
August 13th.

‘The above cases have not been mediated. Stay Hai LLC is agreeable to
mediation before an ALJ, and proposes August 6, 7, or 8 for mediation.
This request is made in good faith and not for the purpose of delay.

‘The undersigned counsel has not received BOLI's file yet and has been
told that the file will not be delivered until June 14, 2024. The file is
essential for preparation for mediation, dispositive motions and a final
hearing. Currently, the dispositive motion deadline is June 21, 2024.
Seven days for review of the file is not an adequate period of time for
preparation. Moreover, Stay Hai LLC proposes to utilize energies for a
possible resolution at mediation rather than motion practice. Accordingly,
Stay Hai LLC requests that dispositive motions be due 21 days after
conclusion of mediation.

‘An additional matter is case number 118, where BOLI seeks civil
penalties against Stay Hai LLC and three individuals. | do not formally
represent any of the individuals. | expect to represent Miles Clark if case
number 118 moves forward. | request that case number 118 be stayed
until after mediation. The two individuals that BOLI has brought claims
against are the parents of Miles Clark. ‘The pressure placed on the family
with the proposal to hold them personally liable for a contested matter has
had a big impact on Stay Hai LLC. | am not authorized to accept service
for any individual. | am only authorized to accept service on Stay Hai LLC
that formally requests a hearing on all related matters.

‘In sum, Stay Hai LLC proposes the following:
Combine cases 156 and 157;

1.
2. Stay case 118 until after mediation;
3 Schedule mediation with an ALJ that is available on August

6,7 or8;

4. Reschedule dispositive motions at least 21 days after
mediation;

5. Serve the individuals with the intent to assess civil penalties
after mediation if the case is not resolved;

6. New case summaries deadline; and

7. New final hearing date.
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‘Opposing counsel is copied on this email. These issues have been
discussed between counsel via telephone. | will defer to the Honorable
Ramos Gonzalez to share her positions on the requests.

‘It is important to note that Stay Hai LLC is currently a single member LLC.
It has no employees. It has never made a profit.’

(Mazaheri email rec’d 06/07/2024)

“The forum sent the following email, which included the Contested Case
Coordinator, in response:
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‘In reviewing your email, it appears that you are making several motions,
including a motion to consolidate BOLI Case ## 156-24 and 157-24; a
motion to stay the proceedings for a matter not yet before the forum; a
motion to reschedule the hearing in #157-24, and a motion seeking
mediation.

‘The forum requires all motions to be filed pursuant to OAR 839-050-0030.
| would ask that any motion filed be clear as to which case number the
motion pertains to as BOLI Case ## 156-24 and 157-24 have not been
consolidated. Please let me know if you and Mx Ramos Gonazlez come
to any agreements regarding the issues raised in your email.

‘Also, regarding BOLI Case # 157-24, does Respondent consent to
receive filings electronically? Again, since the cases currently before the
forum have not been consolidated, | need to receive confirmation that the
parties consent to receive filings electronically in the second case.

‘The Contested Case Coordinator is asked to place a copy of this email
exchange in the forum file.’

(Forum email sent 06/07/2024)

“On June 14, 2024, the Agency filed a motion seeking to consolidate Case Nos.
118-24, 156-24, and 157-24, arguing that the cases involve common parties and
that Case No. 118-24 is based on the wage claims that gave rise to Case Nos.
156-24 and 157-24.

“On June 20, 2024, Stay Hai filed a Motion to Schedule Mediation in Case Nos.
118-24, 156-24, and 157-24. The motion included in footnote 1:
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‘The undersigned counsel only represents Stay Hai LLC. However, Stay
Hai LLC hopes that the matter can be resolved at mediation, so no
individual will be brought into the case. The undersigned counsel is not
authorized to accept service on behalf of any individual. The undersigned
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or resolved. Stay Hai LLC wishes for all cases against it to be
consolidated and heard at the same time.’
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‘First, the Agency has moved to consolidate case humbers 156-24, 157-24
and 118-24. The undersigned counsel only represents Stay Hai LLC and
not any individuals. The Agency has added three individuals to case
number 118-24. The undersigned counsel does not believe that the
Agency has served the individuals. The undersigned counsel expects to
represent Miles Clark once he is served. The other two individuals are his
parents. The undersigned counsel does [sic] to expect to represent the
parents. The proposed consolidation is not opposed by Respondent Stay
Hai LLC.

‘However, the fact that case number 118-24 expands the claims against
the single member LLC known as Stay Hai LLC the cases are not ripe for
a final hearing. Stay Hai LLC requests a hearing on all claims to occur at
once and in this respect concurs with the Agency’s motion to consolidate.

‘Second, Stay Hai LLC has requested mediation to occur on August 6, 7,
or 8, 2024, because these dates work for both the Agency and Stay Hai
LLC, and the representative for Stay Hai LLC at mediation (if scheduled)
would be Miles Clark. The Agency does not object to mediation, but
opposes the dates.

‘Third, the Agency produced 1069 pages of file in the evening of June 18,
2024 the night before a recognized federal and Oregon holiday. Counsel
needs time to review, discuss with his client and prepare in good faith for
mediation, dispositive motions (if necessary) and a final hearing (if
necessary) as well as natural deadlines before a final hearing.

‘Fourth, currently dispositive motions are due on June 21, 2024 in case
number 156-24. The undersigned believes that the Agency acknowledges
that Respondent does not have enough time to file a dispositive motion by
June 21, 2024.

‘Fifth, the fact that the Agency is attempting to bring Miles Clark in
individually and his parents have changed the scope of the case.
Respondent Stay Hai LLC believes that no liability exists, but wishes to try
to settle at mediation in order to avoid the uncertainties and stress of
involving the sole member of the LLC and his parents.
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‘Sixth, a scheduling order has not been issued or agreed upon in case
number 157-24. The final hearing date of August 13th is a date that the
undersigned counsel is unavailable.

“Seventh, based upon information and belief no individuals have been
served in case number 118-24.

‘Stay Hai LLC reiterates that it demands a final hearing in all cases
brought against it, but wishes to try to resolve all claims brought against it,
its sole member and his parents. Stay Hai LLC wishes to mediate before
an Administrative Law Judge, because it wishes to utilize an unbiased
individual that has experience in the subject matter.’

“On June 21, 2024, Stay Hai filed its response to the Agency’s motion for
consolidation:

‘Respondent, Stay Hai LLC, notifies the Honorable Court that it does not
object to consolidating the three cases together. Stay Hai LLC does not
believe that any of the individuals have been served. However, the
undersigned counsel has communicated with Miles Clark, who will be the
representative of Stay Hai LLC.

‘A hearing is requested in all three cases. Accordingly, the Respondent
Stay Hai LLC and its corporate representative Miles Clark agree to the
consolidation. Mr. Clark does not believe that his parents have been
served with the case. Mr. Clark does wish to mediate before an
Administrative Law Judge.’

“On July 2, 2024, the forum issued an interim order granting the Agency’s motion
for consolidation of Case Nos. 156-24 and 157-24 and denying the motion as to
Case No. 118-24. The forum noted that it had not yet received a request for
hearing in Case No. 118-24 and, as a result, was unable to determine whether
consolidation of the three case was appropriate under OAR 839-050-0150. The
forum rescheduled the hearing to August 13, 2024, which was the date set for
hearing in Case No. 157-24.

“On July 2, 2024, the forum also issued an order referring Case Nos. 156-24 and
157-24 for an ALJ-assisted mediation. The forum also issued an interim order
setting July 30, 2024, as the deadline for filing case summaries. Ultimately,
mediation was unsuccessful, and the contested case hearing in Case Nos. 156-
24 and 157-24 were rescheduled to begin August 27, 2024.
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Motion for Default in Case No. 118-24

“On July 8, 2024, the Agency filed an amended Motion for Default in Case No.
118-24. The Agency argued that it had done the following to serve the parties in
Case No. 118-24:

1. Stay Hai - the Agency served the NOI on Stay Hai through its attorney
(Mazaheri) on June 4, 2024, via United States Postal Service (“USPS”)
certified mail to the address listed for Mazaheri in the Oregon State Bar
Member Directory and an out of state address provided by Mazaheri. The
Agency noted that it had provided a courtesy copy of the NOI to Mazaheri
via email.

2. Miles Clark - the Agency served the NOI on Respondent Miles Clark (“M.
Clark™), Stay Hai's Registered Agen listed in the Oregon Secretary of
State website, by mailing the NOI to the principal place of business and
mailing address listed on the Oregon Secretary of State’s website using
USPS certified mail. The Agency noted that it had provided a courtesy
copy of the NOI to M. Clark using an email address regularly used during
the Agency’s investigation (clarkmiles720@gmail.com).

3. William Clark and Marilyn Heller — the Agency served the NOI on William
Clark (“W. Clark” and Marilyn Heller (“M. Heller’) by mailing the NOI to the
individuals at their last known addresses via USPS certified mail.

“The Agency argued that Answer was due from each of the four Respondents on
or before June 24, 2024. At the time of the filing, no such Answer or Request for
Hearing had been received from any of the Respondents.

“After receiving no answer to the Agency’s motion from any of the four
Respondents, the forum issued an interim order granting the Agency’s motion for
entry of default and referred the matter to the Wage and Hour Division to
determine whether the record demonstrates a prima facie case in support of the
allegations in the Notice of Intent to Assess Civil Penalties against Respondents
Stay Hai, LLC, Miles Clark, William Clark, and Marilyn Heller.

DISCUSSION
“At the outset, it must be noted that both the Agency and the forum have asked
Mazaheri to clarify if he has been engaged to represent any of the four

Respondents in Case No. 118-24 and the effective date of his representation.

“‘On August 5, 2024, the Agency sent the following email to the forum and
Mazaheri:
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‘The Agency requests a representation status update for Respondent
Miles Clark. Does Mr. Mazaheri represent Respondent Miles Clark and if
yes, what is the effective date of the representation? Thank you for this
update and clarification.’

(Email from Administrative Prosecutor Ramos Gonzalez, rec’'d 08/05/2024)
“The forum then sent the follow email to the parties:

‘Any updates regarding representation need to be filed so it can properly
be made part of the forum file. 1 would like it specifically noted for which
case numbers Mr. Mazaheri should be considered the attorney of record
for and which party, the corporate entity or individual respondent, is being
represented.’

(Email from the forum to Ramos Gonzalez and Mazaheri, sent 08/05/2024)

“Mazaheri’s latest response was received on August 9, 2024

‘I have not been formally retained in 118 but it is connected to the two
cases scheduled for a final hearing on August 27™. If the Agency fails to
establish its claim in cases 156 and 157, then 118 fails.’

(Mazaheri email rec’d 08/09/2022)

“Mazaheri did not establish that he has the authority to file a motion on behalf of
any party to set aside the entry of default in Case No. 118-24. Mazaheri argues
that he referenced Case No. 118-24 in his motion to consolidate and his motion
to enlarge time. Mazaheri’'s “motion to consolidate” was an email to the forum
and to the Administrative Prosecutor, which did not include the Contested Case
Coordinator. The forum advised Mazaheri that same day that all motions needed
to be filed in accordance with OAR 839-050-0030. (Form email to the parties
sent 06/07/2024) Mazaheri responded that he would be filing separate motions
next week. (Mazaheri email to forum rec’d 06/07/2024).

“The Agency filed its motion to consolidate on June 14, 2024. On June 21, 2024,
Stay Hai filed its response indicating that it did not oppose “consolidating the
three cases together.” Stay Hai's response also included, “A hearing is
requested in all three cases.” (Stay Hai LLL Response filed 06/21/2024). The
forum denied the motion to consolidate Case No.118-24 with Case Nos. 156-24
and 157-24, because no Respondent had filed an Answer and/or request for
hearing in Case No. 118-2.

“The record does not reflect that Mazaheri represents any of the four
Respondents in Case 118-24. Mazaheri’'s general request to have all three
matters set for hearing is in direct conflict with his representations to the forum
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that he has not been retained to represent any of the four Respondents in Case

No. 118-24, a position he has maintained since at least June 20, 2024. Given

the confusion created by Mazaheri’'s denials that he represents any of the four

Respondents in Case No. 118-24 that is direct conflict with his requests that all

three matters be heard in various filings, the forum cannot conclude that he has

the authority to request a hearing on behalf of any of the Respondents, let alone
file a motion to set aside the entry of default. As such, Mazaheri’s motion to set
aside the entry of default in Case No. 118-24 is DENIED.

“IT IS SO ORDERED.”

(Ex. X24)

31)  On August 26, 2024, the Agency filed its First Addendum to the Agency’s
Case Summary in which “performed additional redactions to some exhibits” as noted on
its exhibit list."! (Ex. X22)

32) On August 26, 2024, the Agency filed its Second Addendum to the
Agency’s Case Summary seeking to “withdraw the exhibits crossed out below and file
versions of those exhibits in which the Agency has performed additional redactions” as
indicated on its exhibit list. (Ex. X23)

33) On August 27-29, 2024, the first three days of hearing were held. Faraji,
Sadykov, and Kashenov testified under oath. At the start of the hearing, pursuant to
ORS 183.415(7), the ALJ orally informed the participants of the issues to be addressed,
the matters to be proven and the procedures governing the conduct of the hearing.
(Hearing Record)

34) At the start of the first day of hearing, the ALJ took argument from the
Agency and Respondent regarding Respondent’s motion to strike the additional exhibits

included in the addendum(s) to the Agency’s case summary. The ALJ denied the

Respondent’s motion to strike the additional exhibits noting the right of the participants

" All documents submitted to the forum during the course of a contested case proceeding are subject to
the document retention policy set forth in ORS chapter 192.
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under OAR 839-050-0210(3) to file an addendum to their Case Summary if the
participant intends to offer additional evidence not identified in the original case
summary. After offering additional time to Respondent to review the newly added
exhibits, the Respondent indicated that Respondent was prepared to move forward with
hearing. The Agency then moved to continue the hearing to the next day. The ALJ
denied the Agency’s motion after argument from Respondent. Both parties then
indicated to the ALJ that they were ready to proceed to hearing. (Hearing Record)

35) On August 29, 2025, the ALJ took argument from the parties regarding the
Respondent’s motion in limine seeking the exclusion of various pictures, testimony
about the claimants’ feelings about the matter, and testimony and evidence regarding
the role of W. Clark. The ALJ denied the Respondent’s motion finding that the pictures
were authenticated — or able to be authenticated — by witnesses listed by the Agency;
the feelings of the individuals was relevant to a degree as to the matters alleged; and
sufficient testimony had been presented suggesting W. Clark had a role in Stay Hai’s
business operations. (Hearing Record)

36) On September 6, 2024, the Agency Filed a Notice of Change in Assigned
Prosecutor indicating that representation of the Agency had be reassigned to
Administrative Prosecutor Jesse Neilson. (Ex. X25)

37) On September 10, 2024, the Agency filed a Notice of Change in Assigned
Prosecutor indicating that the matter had been assigned to both Administrative
Prosecutors Neilson and Ramos Gonzalez. (Ex. X26)

38) On September 13, 2024, the Agency filed a Motion for Audio Recordings

of Proceedings for the hearing held from August 27-29, 2024. (Ex. X27)
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39) On September 23, 2024, the ALJ issued an Interim Order Granting

Agency’s Motion Seeking Hearing Recordings and Agency’s Request for a Conference:

“On September 13, 2024, the Agency filed a Motion for Audio Recordings of
Proceedings requesting the audio recordings of the hearing conducted August
27, 28, and 29, 2024. The Agency argues that the Agency would like to review
the recordings prior to the hearing resuming on October 15, 2024, due to the
absence of Administrative Prosecutor Jesse Neilson during the first three days of
hearing and the delay between hearing dates. The Agency’s motion notes that
Respondent opposes the motion.

“On September 20, 2024, the Agency sent an email to the forum requesting a
prehearing conference.

“On September 23, 2024, Respondent’s counsel sent an email in which he
objected to the record being transcribed and provided to any party prior to the
conclusion of hearing. Respondent’s counsel also objected to the Agency’s
request for a prehearing conference arguing that the conference was part of the
Agency ‘attempting to conduct discovery during the middle of trial.’

“OAR 839-050-0150 provides that the nonmoving participant must file a written
response to a motion filed within seven days after service of the motion. In this
case, Respondent’s response to the Agency’s motion seeking a copy of the
hearing recordings needed to be filed by September 20, 2024. Nothing was
received until the forum received Respondent’s counsel’'s email on September
23, 2024, in response to the Agency’s September 20, 2024, request for a
prehearing conference. The forum will consider the arguments presented in
Respondent’s counsel's email given the Agency’s latest request was sent via
email without a formal motion being filed.

AGENCY’S REQUEST FOR COPIES OF THE HEARING RECORDINGS

“OAR 839-050-0350(3) provides that, ‘[tlhe written or mechanical record
ordinarily will not be transcribed unless requested for purposes of court review.”
However, there is no prohibition against providing the parties with a copy of the
audio recordings of a hearing in a case such as this where there is a delay
between hearing dates and the addition of counsel. The forum finds that
providing a copy of the audio recordings to the parties in this matter would
ensure a more orderly and efficient approach during the final four days of
hearing.’

“The audio recordings will be made available to the parties using Dropbox. The
Dropbox link will be emailed to the parties at the addresses provided to the
forum. The parties are to notify Contested Case Coordinator Diane Anicker at
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diane.anicker@boli.oregon.gov if there are any issues accessing the audio
recordings.

AGENCY’S REQUEST FOR A CONFERENCE

“The Agency sent the following response to the ALJ’s inquiry as to the basis for
the Agency’s request for a conference in this matter:

‘We thought it would be valuable to discuss a few matters in order to make
sure that we are able to complete the hearing efficiently. Some potential
topics are the hearing start time, stipulations, the interpreter schedule,
discovery issues as needed, including written interrogatories, and a
potential Agency motion in limine.’

“It is appropriate for a conference to be held to address issues such as hearing
start time, the interpreter schedule and any other issues that may lead to the
hearing proceeding in a more efficient manner than it did during the first three
days of hearing. However, Respondent is correct that attempting to conduct
discovery in the middle of a hearing is highly unusual. Discovery is to be
completed prior to the start of hearing. It is unclear why either party would
attempt to conduct discovery at this point, which is approximately one month
after the hearing started on August 27, 2024, and three weeks prior to the
hearing being set to resume on October 15, 2024. Attempting to conduct
discovery in the middle of a contested case hearing is an issue best addressed
with a formal motion properly filed rather than with a conference.

“The ALJ has the authority to ‘[h]old appropriate conferences, if necessary,
before or during the course of the hearing to discuss the conduct of the
proceedings or the issues to be presented.” OAR 839-050-0240(1)(c) Given the
need to ensure an orderly approach during the final four days of hearing, it is
appropriate, if not necessary, for the ALJ to hold a conference to address the
conduct of proceedings. Therefore, a conference will be held on Thursday,
October 3, 2024, at 10:00 a.m. The conference will be held via Zoom. The
prehearing conference will be audio recorded.
“IT IS SO ORDERED.”
(Ex. X28)
40) On October 7, 2024, the Agency filed a Motion to Compel Discovery,
arguing that the Respondent should be compelled to respond on or before or before

October 17, 2024, to the Agency’s First Written Interrogatories dated September 20,

and September 23, 2024. (Ex. X29)

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 26


mailto:diane.anicker@boli.oregon.gov

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41)  On October 14, 2024, the ALJ issued an Interim Order Denying Agency’s

Motion to Compel:

“From August 27- 29, 2024, the forum held the first three days of hearing in the
consolidated hearing of Case Nos. 156-24 and 157-24. The hearing was
paused after it became apparent that the parties would be unable to submit their
cases within the time originally scheduled for hearing. The hearing is scheduled
to reconvene on Tuesday, October 15, 2024.

“On October 3, 2024, the ALJ conducted a prehearing conference, which was
audio recorded. Administrative Prosecutors Isela Ramos-Gonzalez (‘Ramos-
Gonzalez’) and Jesse Neilson (‘Neilson’) appeared, as did Bernie Mazaheri,
(‘Mazaheri’), Respondent’s attorney of record. The Agency indicated that it
intended to file a motion seeking an order compelling Respondent to file a written
response to the Agency’s First Written Interrogatories that was sent after the
conclusion of the first three days of hearing. Respondent’s attorney expressed
frustration at the timing of the motion and argued that discovery is traditionally
considered ‘closed’ at the time hearing commences. Respondent’s attorney
argued that the Agency’s attempt to seek discovery during a hearing recess was
inappropriate and should not be allowed. The Administrative Law Judge advised
Respondent’s counsel to file a written response to the motion, if one was filed, in
order to preserve his argument for the record.

“On October 7, 2024, the Agency filed its Motion to Compel Discovery seeking:

‘[Aln Order compelling the response to Written Interrogatories . . . on or
before October 17, 2024 The Agency contends that its First Written
Interrogatories dated September 20, 2024, and September 24, 2024, seek
information that is reasonably likely to produce information generally
relevant to issues in Case Nos. 156-24 and 157-24. The Agency further
argues that the forum should consider its motion, which it concedes ‘the
timing of [which] is unusual ... 1) as a means to ensuring an efficient use
of the remaining hearing time by reducing the number of questions for
Respondent’s authorized corporate representative on direct and cross
examination and 2) to facilitate any post-hearing briefing on the issues of
employment relationship between Respondent and wage claimants,
agency, and joint employment for which the Agency’s First Written
Interrogatories are relevant . . .’

“On October 10, 2024, the Administrative Law Judge sent an email to the parties
inquiring as to whether the Respondent intended to submit a response to the
Agency’s motion. To date, no response has been received from Respondent’s
counsel.
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“Given the outcome of this ruling, as well as the Agency’s motion being so close
in time to the scheduled start of the second portion of the hearing, the forum
issues this interim order after considering the arguments made at the time of the
prehearing conference but without the benefit of a written response from
Respondent.

PROCEDURAL BACKGROUND

“At various dates between July 26, and September 17, 2021, the Wage and
Hour Unit of the Bureau of Labor and Industries (‘Wage and Hour Unit’) mailed
Notice of Claim letters to Respondent, which included an ‘Employer Response’
form to be returned if the claims were disputed. The Notice of Claim letters
addressed claims for unpaid wages filed by Claimants Jhony B. Hernandez,
Fernando Cazapa Barrera, Afa Faraji, Victoria Frolova, and Farkhat Sadykov.
(Case No. 156-24)

“On September 23, 2021, the Wage and Hour Unit sent a second letter to the
Respondent following up on the Notice of letters previously sent. The Wage and
Hour Unit received no response to the September 23, 2021, letter; nor did it
receive any response to a third letter sent to Respondent on July 12, 2022,
following up on the Notice of Claim letters previously sent to Respondent.

“‘On March 16, 2023, the Wage and Hour Unit sent a letter to Respondent
regarding an Order of Determination that was being issued. The Agency
received no response to the letter.

“On July 10, 2023, the Wage and Hour Unit of the Bureau of Labor and Industries
(‘Wage and Hour Unit’) issued an Order of Determination concluding that Stay
Hai, LLC owed unpaid wages for work performed to Jhony B. Hernandez,
Fernando Cazapa Barrera, Afa Faraji, Victoria Frolova, and Farkhat Sadykov.

“On July 31, 2023, the Respondent filed an Answer and Affirmative Defenses
arguing that the Agency lacked jurisdiction as Respondent was not an employer
of the wage claimants, as Defined under ORS 652.310.

“On September 23, 2023, the Agency sent a Notice of Claim letter to Respondent
regarding an unpaid wage claim frilled by Olzhas Kashenov. (Case No.157-24)
The Agency received no response from Respondent.

“On January 26, 2024, the Wage and Hour Unit issued an Order of Determination
concluding that Stay Hai, LLC owed unpaid wages for work performed to Olzhas
Kashenov.

“On April 30, 2024, the Agency issued a Notice of Hearing setting Case No. 156-
24 for hearing. On May 30, 2024, the Agency issued a Notice of Hearing setting
Case No. 157-24 for hearing.

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 28



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

“On June 4, 2024, the Agency issued its Notice of Intent to Assess Civil Penalties
in Case No. 118-24.

“On June 14, 2024, the Agency filed a motion to consolidate Case Nos. 156-24,
157-24, and 118-24. On June 21, 2024, the Respondent filed its response to the
motion to consolidate.

“On July 2, 2024, the forum issued an interim order consolidating Case Nos. 156-
24 and 157-24. The forum did not consolidate Case No. 118-24 with Case Nos.
156-24 and 157-24, because the forum had not yet received a request for
hearing from Respondents Stay Hai, LLC, Miles Clark, Marilyn Heller, and
William Clark.

“On July 8, 2024, the Agency filed a motion seeking the entry of default against
the Respondents Stay Hai, LLC, Miles Clark, Marilyn Heller, and William Clark in
Case No. 118-24, based Respondents’ failure to file timely requests for hearing.
On July 23, 2024, after receiving no response from any of the Respondents and
relying upon information submitted by the Agency in support of its motion, the
Administrative Law Judge issued an interim order granting the Agency’s motion.
The Administrative Law Judge subsequently denied Mazaheri’s motion to set
aside the entry of default in an interim order dated August 20, 2024, based upon
the finding that Mazaheri had failed to show that he had the authority to file such
a motion given various communications Mazaheri had with the forum and the
Agency regarding his representation of Stay Hai, LLC and/or Miles Clark for
Case No. 118-24.

DISCUSSION

“OAR 839-050-0200(1) provides:

‘The Administrative Law Judge has the sole discretion to order discovery
by a participant in appropriate cases. This rule does not require the
Administrative Law Judge to authorize any discovery. If the Administrative
Law Judge does authorize discovery, the Administrative Law Judge will
control the methods, timing, and extent of discovery, but nothing in this
rule prevents informal exchanges of information. When the Administrative
Law Judge orders discovery, the Administrative Law Judge will notify the
participants of the possible sanction, pursuant to section (11) of this rule,
for failure to provide the discovery ordered.’

“In a BOLI contested case proceeding, ‘[alny discovery request must be
reasonably likely to produce information that is generally relevant to the case.”
OAR 839-050- 0200(7).

“[A] request for a discovery order must be filed with the Contested Case
Coordinator, be in writing, and must include a description of the attempts to
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obtain the requested discovery informally. The Administrative Law Judge will
consider any objections by the participant from whom discovery is sought.” OAR
839-050-0200(5). Pursuant to OAR 839-050-0200(8), the Administrative Law
Judge will issue an order granting or denying a discovery request in whole or in
part. Participants must comply with such orders and have a continuing obligation,
through the close of hearing, to provide the other participants with any newly
discovered material that is within the scope of the discovery order.

“OAR 839-050-0200(11) provides:

“The Administrative Law Judge may refuse to admit evidence that has not
been disclosed in response to a discovery order or subpoena, unless the
participant that failed to provide discovery shows good cause for having
failed to do so or unless excluding the evidence would violate the duty to
conduct a full and fair inquiry under ORS 183.417(8). If the Administrative
Law Judge admits evidence that was not disclosed as ordered or
subpoenaed, the Administrative Law Judge may grant a continuance to
allow an opportunity for the other participant(s) to respond.”

“The Agency argues that the Agency’s First Written Interrogatories “seek
information that is reasonably likely to produce information that is generally
relevant to Case Nos. 156-24 and 157-24. The Agency argues that ‘[tlhis matter
has raised legal issues of the employment relationship between wage claimants
and Respondent, agency, joint employment.

“The Agency’s First Written Interrogatories include the following 23 requests for
information.

“Interrogatory No. 1 requests the Respondent provide the name, role,
dates in role of its corporate officers, managers, and supervisors;

‘Interrogatory No. 2 requests the names of the business who principal
place of business was 4640 Takilma Road;

‘Interrogatory No. 3 requests the dates on which Stay Hai LLC operated at
4640 Takilma Road;

‘Interrogatory No. 4 requests the dates on which Stay Hai maintained
surveillance cameras at 4640 Takilma Road,; ’

‘Interrogatory No. 5 requests the dates on which Respondent maintained
portable toilets;

‘Interrogatory No. 6 requests the monthly utility amounts for 4640 Takilma
Road;

‘Interrogatory No. 7 requests whether there have ever been firearms
stored at 4640 Takilma Road;
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‘Interrogatory No. 8 requests the names of the spouses, siblings, children,
or parents of Stay Hai LLC’s owner, officers, managers, or supervisors
who have resided at 4640 Takilma Road;

‘Interrogatory No. 9 requests the identification of Stay Hai LLC’s business
accounts at financial institutions;

‘Interrogatory No. 10 requests the identification of Stay Hai LLC’s land,
equipment, vehicles, and other assets;

‘Interrogatory No. 11 requests what types of insurance Stay Hai LLC
maintains;

‘Interrogatory No. 12 asks we3htehr Stay Hai LLC executed a lease
agreement to operate at 4640 Takilma Road;

‘Interrogatory No. 13 requests where Stay Hai LLC maintains its business
records and whether any business records of Stay Hai LLC have been lost
or destroyed;

‘Interrogatory No. 14 requests the years in which Stay Hai LLC has filed
state taxes;

‘Interrogatory No. 15 requests the relationship between Stay Hai LLC and
Daw Properties LLC;

‘Interrogatory No. 16 requests the relationship between Stay Hai LLC and
Marilyn Heller;

‘Interrogatory No. 17 requests the type of business of Stay Hai LLC from
its inception to the present;

‘Interrogatory No. 18 requests Miles Clark’s current and past relationship
with the following businesses: Awarehouse LLV, Dawn Properties LLC,
Levity Farms LLC, and Zaamaste LLC;

‘Interrogatory No. 19 requests the relationship between Stay Hai LLC and
Awarehouse LLV, Dawn Properties LLC, Levity Farms LLC, and
Zaamaste LLC;

‘Interrogatory No. 20 requests the names of the farm labor contractors
with which Stay Hai LLC has conducted business;

‘Interrogatory No. 21 requests the residential and mailing address of Miles
Clark from 2017 to the present;
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‘Interrogatory No. 22 requests the addresses with which Stay Hai LLC has
been affiliated in Oregon;

‘Interrogatory No. 23 requests the identities of all licenses and permits
issued by the State of Oregon to Stay Hai LLC and any of its corporate
officers, owners, managers, and supervisors.’

“The Agency argues Respondent failed to provide an adequate response to its
Informal Discovery Request sent on May 1, 2024, for Case No. 156-24. The
Agency notes Respondent’s response to its requests for the production of
documents was simply, ‘None.” The Agency did not seek a discovery order of
the Administrative Law Judge as provided for under OAR 839-050-0200.

“The Agency presumably had knowledge of the role of William Clark and/or
Marilyn Heller in the business operations of Stay Hai, LLC, when it issued its
Notice of Intent to Assess Civil Penalties in Case No. 118-24 on June 4, 2024.
The Agency has been aware of the interpersonal and financial relationships
between Stay Hai, LLC, Miles Clark, William Clark, and Marilyn Heller as early as
May 2023 based upon the various emails referenced in the Agency’s motion that
were submitted with the Agency’s Case Summary for hearing but have not yet
been admitted into the record. The Agency’s motion does not describe what
efforts, if any, it made to seek the information sought in its First Written
Interrogatories when it first had contact with Miles Clark as the authorized
representative of Stay Hai, LLC, in May 2023.

“The Administrative Law Judge has the authority to order discovery but is not
required to authorize any discovery. OAR 839-050-0200(1)(emphasis added).
The Administrative Law Judge has the authority to control the timing of discovery.
Discovery is intended to be completed prior to the start of hearing to avoid undue
surprise; unnecessary expense; and, in this type of case, the misuse of
administrative resources. The Agency offers no argument as to why it made no
effort to pursue formal discovery prior to the start of hearing and waited until just
eight days prior to the start of the final few days of hearing. There is nothing in
the Agency’s motion that convinces the Administrative Law Judge that it would
be appropriate to order discovery in the middle of hearing when the Agency had
ample opportunity to seek the information sought in its First Written
Interrogatories. Therefore, the Agency’s motion is DENIED.

“IT IS SO ORDERED.”

(Ex. X30)

42) The ALJ conducted hearing in this matter from October 15-17, 2024.

Frolova, Lopez, and M. Clark testified under oath. (Hearing Record)
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43) On October 17, 2024, Stay Hai filed a Motion to Strike Victoria Frolova as
Wage Claimant, arguing that Frolova lied under oath and that striking her as a wage
claimant would be an appropriate sanction against the Agency. (Ex. X31)

44) On October 18, 2024, the Agency filed its Second Motion for Audio
Recording of Proceedings held from October 15-17, 2024. (Ex. 32)

45) On October 22, 2024, the ALJ issued an Interim Order Denying Agency’s
Second Motion for Release of Hearing Recordings:

“On August 27-29, 2024, the forum held the first three days of hearing in these
matters. A recess was called after it became apparent that additional time would
be required to complete the hearing. The hearing resumed on Tuesday, October
15, 2024. The hearing was recessed on October 18, 2024, to accommodate the
Agency's withess who was reportedly working in a remote location out of state
and not available for hearing. The ALJ directed counsel to confer and to pick a
date and time for the continuation of the hearing.

“On October 17, 2024, approximately 20 minutes prior to the scheduled start of
hearing, Respondent filed Respondent's Motion to Strike Victoria Frolova
("Frolova") as Wage Claimant in which Respondent alleged Frolova had testified
falsely above five material issues. Respondent's motion included a timeline of
events it alleges is pertinent to the issues to be decided by the ALJ regarding
Frolova's wage claim. Also included with Respondent's motion was a series of
text messages purportedly between Frolova and Miles Clark ("M. Clark"),
Respondent Stay Hai, LLC's authorized representative.

“On October 18, 2024, the Agency filed the Agency's Second Motion for Audio
Recordings of Proceedings citing the Agency's need to review the record in order
to address issues raised in Respondent's motion to strike Frolova as a wage
claimant. Included in the Agency's email to the forum was a paragraph of text
that Respondent's attorney apparently instructed the Agency's counsel to include
in its email to the forum. The forum is unclear whether Respondent intended this
to serve as a response to the Agency's motion given that it in no way complies
with the rules of this forum. See OAR 839-050-0150. Given the outcome of this
interim order, the forum has not considered this single paragraph of text included
in the Agency's email.

“OAR 839-050-0350(3) provides that, ‘[tlhe written or mechanical record
ordinarily will not be transcribed unless requested for purposes of court review.’
The forum previously provided the hearing recordings to the parties after the
addition of a second Administrative Prosecutor as co-counsel in an effort to
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ensure a more orderly and efficient approach during the future hearing dates. No
such reason exists to provide the parties with the hearing recordings today. Both
Administrative Prosecutors were present for Frolova's testimony and are capable
of filing a response to the Respondent's motion to strike a wage claimant who is
alleged to have perjured herself.

“‘As noted at the conclusion of the second portion of the hearing, the ALJ
informed the parties that the seven day period for responding to the motion would
begin on Monday, October 21, 2024, due to the parties being otherwise occupied
by the hearing. The Agency shall file its written response to the Respondent's
motion to strike Frolova as a wage claimant no later than October 28, 2024. See
OAR 839-050-0150

“IT IS SO ORDERED.”
(Exs. X33, X34)
46) On October 23, 2024, the ALJ issued an Interim Order Scheduling
Contested Case Hearing Dates:
“On August 27-29, 2024, the forum held the first three days of hearing in these
matters. The hearing resumed on Tuesday, October 15, 2024. The hearing was
recessed on October 18, 2024, to accommodate two wage claimants who were
reportedly working in remote locations out of state and were not available to
testify during the scheduled hearing dates.
“On October 23, 2024, the Agency notified the forum that the parties had
conferred and had agreed that the hearing would resume on Thursday, October
31, 2024, at 9:00 a.m. Out of an abundance of caution, the forum will also
schedule Friday, November 1, 2024, as a second day for hearing and advises
counsel to ensure that they and any potential withesses are available that day in
order to ensure the timely conclusion of the contested case proceeding.
IT IS SO ORDERED.”
(Ex. X35)
47)  On October 28, 2024, the Agency filed its Response to Strike Victoria

Frolova as Wage Claimant. (Ex. X36)
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48) On October 29, 2024, the ALJ issued an Interim Order Denying

Respondent’s Motion to Strike the Testimony of Wage Claimant Victoria Frolova:

“On October 17, 2024, [Stay Hai] filed a motion to strike the testimony of Wage
Claimant [Frolova] alleging that Frolova provided false testimony regarding the
nature of her relationship with Stay Hai’s Authorized Representative Miles Clark
(‘M. Clark’). Respondent Stay Hai also alleges that Frolova provided false
testimony regarding the nature of her relationship with Yuliya Pukhouskaya and
with ‘Slavi,” a business associate and neighbor of M. Clark in Cave Junction,
Oregon. Neither individual is a Wage Claimant in either matter and neither have
been listed as a witness in either participant's Case Summary. In support of its
motion, Respondent submitted a series of text messages purportedly between
Frolova and M. Clark.

“On October 28, 2024, the Agency filed its response to the Respondent’s motion.
The Agency argues that any evidence pertaining to an alleged intimate
relationship between Frolova and M. Clark was improperly allowed at the time of
hearing and any evidence pertaining to such a relationship should not be
allowed. The Agency cites Oregon Evidence Code (‘OEC’) 412-1, which
provides that parties generally may not offer evidence pertaining to the sexual
conduct or sexual predisposition unless it was already put at issue by an alleged
victim, and that in order to offer such evidence, a party must make a written
motion at least 15 days before the proceeding after which a court may decide to
admit such evidence only after an in camera review of the evidence.

“The Agency further argues that the text messages submitted with Respondent’s
motion constitute improper extrinsic evidence submitted for the purposes of
impeachment. The Agency argues that impeachment is permitted by evidence of
conviction of crime (see OEC 608, ORS 40.355), for bias or interest (see OEC
609-1, ORS 40.360), and by prior inconsistent statements (see OEC 613, ORS
40.380(2)).

‘Concerning prior inconsistent statements, extrinsic evidence is only
admissible after “the witness is afforded an opportunity to explain or deny
the same and the opposite party is afforded an opportunity to interrogate
the witness thereon.” OEC 613, ORS 40.380(2). For impeachment for bias
or interest, the OEC does permit the admission of extrinsic evidence, but
only after “the witness denies or does not fully admit the facts claimed to
show bias or interest.” OEC 609-1, ORS 40.360(2). Under OEC 608,
specific instances of the conduct of a witness ‘for the purpose of attacking
or supporting the credibility of the witness ... may not be proved by
extrinsic evidence.” ORS 40.350.
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“The Agency also argues:

“In a wage claim case, the Agency has the burden of proving the following
elements by a preponderance of the evidence: (1) that the respondent
employed the claimants; (2) any pay rate upon which the respondent and
the claimants agreed, if other than minimum wage; (3) the amount and
extent of work the claimants performed; and (4) that the claimants
performed work for the respondent for which they were not properly
compensated.’ In the Matter of WDSA Inc., dba Gresham Schmizza Public
House, dba Gresham Pizza Schimizza Public House, 38 BOLI 146, 156-
58 (2022). See also In the Matter of University of Oregon, 38 BOLI 91, 108
(2022); In the Matter of BG Construction, Inc, 38 BOLI 2, 6 (2021); In the
Matter of Derrick’s Custom Painting, Inc., 37 BOLI 271, 276 (2020); In the
Matter of Pamplin Broadcasting-Oregon, Inc. dba Pamplin Media Group,
37 BOLI 18, 29, 38 (2018); In the Matter of Banyan Built Construction Inc.,
36 BOLI 271, 275 (2018).

“On August 27-29, 2024, and October 15-17, 2024, the forum held a contested
case hearing in this matter. Frolova testified and was subject to cross
examination by the Respondent’s attorney. It was only after Frolova’s testimony
and the morning prior to the final day of hearing that Respondent offered the text
messages that are purportedly between Frolova and M. Clark. Respondent
argues that it had no reason to anticipate Frolova’s denial of a relationship with
M. Clark. However, it was clear that Frolova’s relationship, or lack thereof, with
M. Clark would be an issue given the nature of Respondent’s previous
arguments, including a contention in Respondent’'s Answer that Frolova was a
family member subject to exemption from the wage and hour laws. Respondent
did not list Frolova as a witness in its Case Summary, which listed only one
exhibit and only potential withesses. Respondent’s motion sets forth no authority
for the ALJ striking the testimony of a witness, particularly that of a Wage
Claimant.

“The Agency correctly notes that there are well established elements that must
be proven in a claim involving unpaid wages. However, contrary to the Agency’s
contention that the nature of the relationship between Frolova and M. Clark is not
relevant, such evidence is relevant as to how Frolova and the other Wage
Claimants came to be in Cave Junction and how the Wage Claimants came to
allegedly perform work for Respondent Stay Hai for which they were not paid.

“Frolova was subject to a lengthy examination, including a spirited cross
examination by the Respondent’s attorney. The forum is not persuaded that it is
necessary to strike her testimony based upon Respondent’s assertions and
evidence that has not been authenticated or properly offered at hearing.
Frolova’s credibility as a witness is for the fact finder to determine. The forum will
consider the testimony offered by all withesses when making its credibility
findings.

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 36



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

“The Respondent’s motion to strike the testimony of Wage Claimant Frolova is
DENIED.

“IT IS SO ORDERED.”
(Ex. X37)

49) On October 31, 2024, the Respondent filed a Motion to Amend Exhibit List
and Incorporated Amended Exhibits seeking to add exhibits pertaining to text messages
from Frolova after September 8, 2020; pre-August 2020 text messages intended to
impeach Frolova; a picture referred to as ‘June 9, 2021, moving day picture;’ ‘a June 19,
2021, picture of Miles Clark;’ and a marijuana licensing email. (Ex. X38)

50) On October 31, 2024, the ALJ conducted the final day of hearing in this
matter. Hernandez and M. Clark testified under oath. At the close of Hearing, Mazaheri
made a motion to dismiss arguing that the Agency had failed in its burden of
establishing a prima facie case. The ALJ took the matter under advisement and
directed the parties to address it in their post hearing briefing. (Hearing Record)

51) On November 4, 2024, the ALJ issued an Interim Order Setting Deadlines
for Written Argument on the Agency’s Motion to Amend the Charging Documents:

“On October 31, 2024, at the end of the seventh day of hearing, the Agency

made a motion to amend the charging documents to include Miles Clark, the

authorized representative for Respondent Stay Hai, LLC, as a Respondent in this
matter. The parties graciously agreed to submit written arguments on the issue.

The Agency’s written argument is due no later than November 8, 2024.

Respondent’s written argument is due no later than November 27, 2024.

IT IS SO ORDERED.”

(Ex. X39)'?
52) On November 14, 2024, the Agency filed a Motion for a Protective Order.

(Ex. X40)

12 The Agency orally withdrew its motion to amend the charging documents at hearing.
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53) On November 20, 2024, the ALJ issued an Interim Order Regarding Post-
Hearing Procedures and Setting Briefing Deadlines:

“On November 8, 2024, Administrative Prosecutor Isela Ramos Gonzalez
(‘Ramos Gonzalez’) notified the forum that the Agency was withdrawing its
motion to amend the charging documents pursuant to OAR 839-050-0140(4) and
OAR 839-050-0140(5). Ramos Gonzalez included a request for a conference to
establish post hearing briefing deadlines in the email.

“On November 14, 2024, the forum conducted a conference in this matter via
Zoom. The conference was digitally recorded. Administrative Prosecutors Ramos
Gonzalez and Jesse Neilson (‘Neilson’) appeared on behalf of the Agency, as did
Johanna Riemenschneider (‘Riemenschneider’), Department of Justice. Bernie
Mazaheri (‘Mazaheri’), Attorney at Law, appeared on behalf of Respondent.
Counsel represented to the forum that each party rested their respective case
and were prepared to proceed with post-hearing briefing in lieu of offering oral
closing statements.

“The following items were addressed during the conference:
THE AGENCY’S MOTION FOR PROTECTIVE ORDER

“Just prior to the conference, Neilson filed a Motion for a Protective Order
regarding any evidence pertaining to any alleged romantic relationship between a
wage claimant and Miles Clark, Respondent’s Authorized Representative.
Mazaheri requested additional time beyond the seven days provided for under
OAR 839-050-150 to file a response to the motion on behalf of the Respondent.
The ALJ found that Mazaheri established good cause for the request. Therefore,
Respondent shall file its response to the Agency’s motion for a protective order
no later than Tuesday, November 26, 2024.

“EXHIBITS ADMITTED AT HEARING
Forum File
156-24 X1-X8

157-24 X1-X6
Consolidated 156- and 157-24 X11- X373

3 Exhibit X31 includes Respondent’'s Motion to Strike; Ex. X32 is the Agency’s Second Motion for
Hearing Recordings; Ex. X33 is the forum’s order denying the Agency’s motion for recordings; Ex. X34
includes emails sent to the forum on October 18, 2024; Ex. X35 is the forum’s interim order scheduling
the final day of hearing; Ex. X36 is the Agency’s response to the motion to strike; and Ex. X37 is the
forum’s interim order denying Respondent’s motion to strike.
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Agency’s Exhibits

A4; A10; A36; A37; A62-A69; A71; A74-A80; A81-A96; A99; A101-
A102;A105-A114; A117-A120; A126-A140; A142-A149; A151; A152-
A158; A159-A163"*; A164-A180; and A182 -A185.

Respondent’s Rebuttal Exhibits

R10 -R12

“Counsel is asked to review the exhibits listed above and submit any proposed
corrections to the forum no later than Tuesday, November 26, 2024. Exhibits
that are noted as being withdrawn by the Agency in its Case Summary and
Amended Case Summary will remain part of the forum file but will be stored in a
sealed envelope. Exhibits A76 and A170 will be sealed based upon a finding that
the individual’s privacy interests outweighs the public’'s right to access that
information.

“WITNESSES WHO TESTIFIED AT HEARING

“Wage Claimants Farkhat Sadykov; Afa Faraji; Olsas (“OJ”) Kashevnov; Victoria
Frolova; and Jhony Bruno Hernandez

“Juan Lopez, Compliance Specialist 3, Wage and Hour Division
“Miles Clark, Authorized Representative, Stay Hai, LLC
“ISSUED TO BE ADDRESSED IN POST-HEARING BRIEFING'®

+ |Is there an employment relationship between Respondent Stay Hai,
LLC, and each of the wage claimants. What factors should the forum
consider in determining whether an employer/employee relationship
exists or does not exist for each wage claimant and the Respondent?

» If the forum were to conclude that the wage claimants performed work
for Stay Hai, LLC, for which they were not paid, during the period in
question, what impact, if any, does the lack of a license issued by the
Oregon Liquor Control Commission (‘OLCC”) have on the
Respondent’s duty to pay wages?

4 The Agency offered Exs. A159-163 at hearing. After Respondent requested and was granted an
opportunity to voir dire the witness regarding the exhibits, the exhibits were not addressed. At the
conference held on November 14, 2024, the exhibits were admitted subject to the Respondent’s
objections on late production; relevancy, and bolstering.

5 No issue identified in this interim order should be construed as the forum having reached any
conclusions as to the issues in this matter.
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« If the forum were to conclude that the wage claimants performed work
for Stay Hai, LLC, for which they were not paid, during the period in
question, how much are the wages owed and the basis for that
amount?

« Should the actions of Miles Clark, William Clark, and Marilyn Heller be

imputed to the Respondent Stay Hai, LLC?

* During the period following the dissolution of Stay Hai, LLC, as a
corporate entity, what factors support or do not support a finding of
corporate liability for actions taken by the respondent during that
period?

+ Based upon the allegations set forth in the Respondent’s motion to
strike, how should the forum treat the testimony of Wage Claimant
Victoria Frolova?

“Counsel is also asked to address the Respondent’s argument that the matter
should be dismissed based upon the Agency’s failure to establish its prima facie
case for each of the wage claims at issue in this matter, including that of
Fernando Cazapa Barrera, who did not testify at hearing.

“FILING DEADLINES FOR POST-HEARING BRIEFS

“Agency’s First Brief December 20, 2024
“Respondent’s Response Brief January 31, 2025
“Agency’s Reply Brief February 21, 2024

“IT IS SO ORDERED.”
(Ex. X41)

54) On November 22, 2024, the Agency filed a Notice of Change in Assigned
Prosecutor informing the forum that Ramos Gonzalez was no longer assigned to the
matter. (Ex. X42)

55)  On November 22, 2024, the Agency filed its Third Motion for Audio
Recordings of Proceedings. (Ex. X43)

56) On November 26, 2024, the Respondent filed its response to the Agency’s

Motion for a Protective Order. (Ex. 44)
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57) On December 5, 2024, the ALJ issued an Interim Order Regarding
Agency’s Motion for a Protective Order and Motion Requesting Copies of Audio
Recordings of Hearing:

“On November 14, 2024, the Agency filed a Motion for Protective Order seeking
the issuance of a protective order prohibiting ‘the disclosure or use outside of the
proceeding of all material, including witness testimony, exhibits, motions, and
briefing, of which the disclosure would constitute an unreasonable invasion of
privacy.” Specifically, the Agency seeks a protective order regarding testimony
pertaining to the nature of the relationship between Miles Clark, the Authorized
Representative of the Respondent, and Wage Claimant Victoria Frolova. The
Agency argues a protective order is necessary due to the ‘pervasiveness of
exhibits’ accompanying Respondent’'s motion to strike Frolova’s testimony, as
well as information contained in Agency’s Exhibit A-112.

“On November 26, 2024, the Respondent filed an objection to the motion arguing
that the Agency had been aware of the relationship between Frolova and Miles
Clark based upon evidence offered at hearing. Respondent argues that
Frolova’'s credibility is at issue and contends she made false statements at
hearing that opened the door for the rebuttal testimony and evidence offered at
hearing. Respondent also argues that constitutional issues preclude the
issuance of a protective order."®

“The forum finds that disclosure of the evidence pertaining to any personal
relationship Frolova is alleged to have had with any witness in this matter is
subject to the privacy concerns protected by ORS 192.355(2)(a). This protection
shall extend not only to the testimony offered but to the exhibits accompanying
the Respondent’'s motion to strike Frolova’'s testimony and Exhibit A-112.
Therefore, the Agency’s motion for a protective order prohibiting the disclosure or
use outside of the proceeding of all material, including witness testimony,
exhibits, motions, and briefing, pertaining to any alleged personal relationships.
between Frolova and Miles Clark and/or wage claimants.

“On November 22, 2024, the Agency filed a motion seeking copies of the audio
recordings of the proceeding. Respondent has not filed a response to the
motion. Therefore, the Agency’s motion seeking copies of the audio recordings
of the proceedings is hereby GRANTED. The audio recordings will be provided
using Dropbox as they have provided previously.

IT 1S SO ORDERED.”
(Ex. X45)

18 “Respondent requested the forum to reconsider its order allowing for written closing statements. Given
that the parties spent a good deal of time with the ALJ during a post-hearing conference to establish the
deadlines currently in place, the ALJ will not alter the order requiring written oral arguments in this matter.”
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58) On December 20, 2024, the Agency filed its opening brief. (Ex. X46)

59) On February 20, 2025, the Agency filed notice that it did not intend to file

a reply brief based upon Respondent’s failure to file a response brief. (Ex. X47)

60) On February 21, 2025, the ALJ issued an Interim Order Re Post-Hearing

Brief Filing Deadlines:

“On November 14, 2024, the ALJ conducted a conference in this matter via
Zoom that was digitally recorded and recorded on Zoom. Administrative
Prosecutors Isela Ramos Gonzalez (“Ramos Gonzalez”) and Jesse Neilson
(‘Neilson’) appeared on behalf of the Agency, as did Johanna Riemenschneider
(‘Riemenschneider’), Department of Justice. Bernie Mazaheri (‘Mazaheri’),
Attorney at Law, appeared on behalf of Respondent. Counsel represented to the
forum that the parties were prepared to proceed with post-hearing briefing in lieu
of offering oral closing statements. The parties agreed to the following post-
hearing briefing deadlines:

Agency’s First Brief December 20, 2024
Respondent’s Response Brief January 31, 2025
Agency’s Reply Brief February 21, 2024

“The ALJ subsequently issued an interim order on November 20, 2024,
identifying the issues to be addressed by the parties in the post-hearing briefs, as
well as listing the post-hearing brief filing deadlines set forth above.

“The Agency timely filed its first brief. Respondent has not filed its response brief;
nor has the Respondent or its counsel of record had any contact with the forum.

“On February 14, 2025, the Agency sent an email to the forum and Respondent’s
counsel that included notice that the Agency did not intend to file a reply brief as
the Respondent had failed to file a response to the Agency’s first brief. The ALJ
asked the Agency for a formal filing outlining the reasons for its notice.
Respondent did not respond to the Agency’s February 14, 2025, email.

“On February 20, 2025, the Agency filed its Notice Regarding Filing Deadlines for
Post-Hearing Briefing that included:

“The Agency submitted Agency’s First Brief on December 20, 2024. The
Respondent’s Response Brief was due to be submitted on January 31,
2025. The Agency’s representatives have not been served with a
Response Brief and are not aware of one having been filed. For this
reason, the Agency does not intend to submit an Agency’s Reply Brief,
which was scheduled to be due on February 21, 2025. As Respondent did
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not file a brief in response to the Agency’s First Brief, the Agency rests on
the brief submitted on December 20, 2024’

“OAR 839-050-0050(1) provides that, “The Administrative Law Judge may

disregard any document that is filed with the Contested Case Coordinator

beyond the established number of days for filing.” Respondent has not timely
filed its response brief and has not made a timely request for additional time as
required under OAR 839-050-0050(2). Therefore, the ALJ will consider the

record in this matter closed pursuant to OAR 839-050-0350(2) and will prepare a

proposed order based on the record of the proceeding as it stands today.

“IT IS SO ORDERED.”

61) On November 4, 2025, the ALJ issued a proposed order that notified the
participants that they were entitled to file exceptions to the proposed order within ten
days of its issuance. Neither party filed any exceptions to the proposed order.

62) On January 27, 2026, BOLI's Commissioner issued a memorandum to
Administrative Law Judge Caroline Holien delegating the authority to enter a final order
in this proceeding, pursuant to ORS 183.411, 651.060(3) and OAR 839-050-0420(6).
(Forum File)

FINDINGS OF FACT — THE MERITS

1) Stay Hai is a Domestic Limited Liability Company (“LLC”) that first
registered with the Oregon Secretary of State Business Registry effective December 27,
2017. Stay Hai was administratively dissolved effective February 27, 2020. Stay Hai
requested to return to active status on February 26, 2021. (Ex. A65)

2) As of February 26, 2021, the address for Stay Hai’s principal place of
business was 4640 Takilma Road, Cave Junction, Oregon, 97523. (Ex. A65)

3) The Oregon Secretary of State’s Business Registry lists Miles Clark (“M.
Clark™) as the Registered Agent and Manager for Stay Hai. M. Clark’s mailing address

as both the Registered Agent and Manager is listed as 4640 Takilma Road. (Ex. A65)

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 43



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

4) On February 23, 2022, Stay Hai filed an Amended Annual Report listing
M. Clark as its Registered Agent and Manager. The Amended Annual Report also
listed the mailing address and primary place of business for Stay Hai LLC as the 4640
Takilma Road address. The business of Stay Hai LLC is described as “cannabis and
cannabis related products and services.” (Ex. A65)

5) M. Clark established Stay Hai with the intent of operating it as a cannabis
cultivation and production business. M. Clark first started the process of getting
licensed by the Oregon Liquor and Cannabis Commission (“OLCC”) in late 2017. In
early 2018, M. Clark learned that the licensing process had stalled so he focused on
performing work around the property. (Testimony of M. Clark; Exs. A106-A111)

6) OLCC ultimately issued Stay Hai a cannabis license in 2023. (Testimony
of M. Clark; Ex. A69)

7) M. Clark has personally held an OLCC marijuana worker permit since
approximately 2018. (Testimony of M. Clark; Ex. 64)

M. Clark’s Role as Stay Hai’s Registered Agent and Manager

8) M. Clark holds a Bachelor of Arts (“BA”) degree in humanities with a
concentration in philosophy from Soka University of America, a small liberal arts
college. M. Clark has worked as a chef and a line cook, and he has worked in
construction for his mother’s business, Don Properties. M. Clark has also worked as a
consultant on Korean farming methods for his father and local growers in the Cave
Junction area. (Testimony of M. Clark)

9) M. Clark has been involved in various companies involved in the

cultivation and processing of cannabis. M. Clark’s mother and father and their business
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associates were frequently involved, either tangentially or directly, in these businesses,
including Awarehouse, LLC. M. Clark worked with his father, W. Clark, and a neighbor
and the neighbor’s girlfriend, to establish Awarehouse, Inc., as a cannabis cultivation
and production business. (Testimony of M. Clark; Exs. A64-A68; A105-A111)

10) Stay Hai has never been a profit producing enterprise. Stay Hai’s
operational funds were typically sourced from the private bank accounts of M. Clark and
other family members and business associates. Stay Hai does not own any real
property or other major assets. Stay Hai, at all times pertinent to this matter, owned
only small equipment such as a security system installed at the 4640 Takilma Road
address and other equipment associated with the production of cannabis. (Testimony of
M. Clark)

11)  Stay Hai has never maintained any general liability insurance, commercial
property insurance or workers’ compensation insurance. (Testimony of M. Clark)

Stay Hai’s Principal Place of Business at 4640 Takilma Road

12) M. Clark’'s mother, M. Heller, is the owner of 4640 Takilma Road. From
December 2017 through late May or early June 2021, 4640 Takilma Road was M.
Clark’s primary residence. M. Clark had initially agreed to pay his mother $2,000 per
month in rent. However, since neither Stay Hai nor M. Clark were producing significant
income during this period, they agreed that M. Clark would perform labor on the
property in lieu of paying rent. M. Clark was using a personal loan of $10,000 in cash
from “Slavi,” one of the “Bulgarian friends” who lived near the 4640 Takilma Road
property, and cash proceeds from a legal settlement to cover personal expenses during

this period. (Testimony of M. Clark; Exs. A71-72)
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13) There is one four-bedroom home on the property that is connected to a
three-car garage by a “mother-in-law” apartment. The home is essentially one long
building composed of two “double-wide trailers” with multiple additions. Those buildings
are located near the driveway that enters from Takilma Road. There is a cliff that runs
through the property that separates the property in the “upper part” and “lower part.”
(Testimony of M. Clark; Ex. X71)

14) W. Clark lived at 4640 Takilma Road with his girlfriend for a period
between approximately October 2017 through January 2021. W. Clark and his girlfriend
were joined by the children of W. Clark’s girlfriend at various times during that period.
(Testimony of M. Clark)

15) Down the road from 4640 Takilima Road are the Clark’'s “Bulgarian
friends.” There are also other neighbors in the area with whom W. Clark has both
financial and personal relationships. Many of the neighbors in the area where 4640
Takilma Road is located are engaged in cannabis cultivation and processing.
(Testimony of M. Clark)

16) W. Clark was directly involved in the business operations of Stay Hai and
acted as an agent of Stay Hai, particularly in the recruitment of cannabis trimmers.
(Testimony of M. Clark, Frolova; Exs. A106-A111)

W. Clark Offers Work to Frolova on Behalf of Stay Hai

17) Frolova was personally acquainted with W. Clark and M. Clark prior to
August 2020. On at least one occasion M. Clark visited Frolova and stayed at her home
in Los Angeles. M. Clark considered their relationship to be a romantic one, but Frolova

did not consider M. Clark as a romantic interest. (Testimony of M. Clark and Frolova)
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18) W. Clark offered Frolova work as a cannabis trimmer at the 4640 Takilma
Road address. Frolova had been working as a trimmer at a marijuana dispensary in
downtown Los Angeles when W. Clark offered her the job. Frolova understood that W.
Clark was offering to pay cannabis trimmers $125 per pound. (Testimony of Frolova)

19) Frolova did not have to apply for the job offered by W. Clark, and there
was no written agreement or other employment paperwork completed prior to Frolova
beginning work for Stay Hai. Stay Hai did not pay Frolova a fee or have any other type
of financial arrangement with Frolova to secure her services in recruiting cannabis
trimmers. (Testimony of Frolova)

20) Frolova told her friend Faraji, who was working with her at the Los
Angeles dispensary, of W. Clark’s job offer. Faraji agreed to accompany Frolova to
Oregon with the understanding that she would be paid $125 per pound when the work
was completed, and she would be provided housing onsite in Cave Junction during the
period that cannabis trimming work was available. (Testimony of Faraji)

21)  Sadykov worked as a cannabis trimmer alongside Frolova and Faraji at
the Los Angeles dispensary where Sadykov had started working in February 2020 — a
few months prior to Frolova and Faraji having started work there. Sadykov did not know
either Frolova or Faraji prior to the job at the Los Angeles dispensary. The Los Angeles
dispensary paid Sadykov and other cannabis trimmers approximately $100 per pound.
(Testimony of Sadykov)

22) Inlate July 2020 or early August 2020, Sadykov overheard Frolova talking

to Faraji about their plan to travel to Cave Junction, Oregon to work as cannabis
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trimmers. Sadykov asked Frolova if it would be possible for him to join them.
(Testimony of Sadykov)

23)  Frolova told Faraji and Sadykov that W. Clark had agreed to pay $125 per
pound of trimmed cannabis. (Testimony of Frolova, Sadykov, Faraiji).

24) After learning from Frolova that he could join her and Faraji in Oregon,
Sadykov invited Kashenov to join him in working as a cannabis trimmer in Oregon.
Sadykov told Kashenov the work offered $125 per pound and onsite housing would be
provided. Sadykov and Kashenov rented a vehicle and drove approximately nine hours
to Oregon. (Testimony of Sadykov, Kashenov)

25)  Faraji, Sadykov and Kashenov did not have to complete an application or
other employment related paperwork prior to working as cannabis trimmers at the 4640
Takilma Road property. Frolova, Faraji, Sadykov, and Kashenov did not intend to
volunteer their time and understood that they would be compensated for all work
performed. None of the four wage claimants ever maintained businesses in which they
contracted to offer their services as cannabis trimmers to other businesses before,
during and after the period they worked for Stay Hai as cannabis trimmers. (Testimony
of Frolova, Faraji, Sadykov, Kashenov; Hearing Record

Sadykov and Kashenov Arrive at 4640 Takilma Road

26) During the evening of August 26, 2020, Sadykov and Kashenov arrived at
the locked driveway gate at 4640 Takilma Road. Sadykov and Kashenov had gotten
lost trying to find 4640 Takilma Road and had exchanged a series of text messages with

M. Clark, who provided them with directions to the property. M. Clark greeted Sadykov
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and Kashenov at the driveway gate when they arrived and allowed them to drive their
rental vehicle on to the property. (Testimony of Sadykov, Kashenov)

27) Kashenov observed that there were approximately 15 people already
trimming cannabis while seated outside of a large home located on the property after
they arrived. M. Clark introduced them to his father, W. Clark. Both M. Clark and W.
Clark indicated that they were happy to see them and explained that there was a large
amount of work to be done. Kashenov initially assumed that he would be working at the
4640 Takilma Road property for an extended period of time given the number of
trimmers he saw working and the large amount of untrimmed cannabis that he observed
on the property. (Testimony of Kashenov)

28) M. Clark and W. Clark told Kashenov and Sadykov where they were going
to sleep and where they were going to work. They also showed Kashenov and Sadykov
where the cannabis was being cultivated and processed. M. Clark and W. Clark
introduced them to the other cannabis trimmers who were working on the porch
attached to the main house while they explained the work process to Kashenov and
Sadykov. Both Sadykov and Kashenov considered W. Clark and M. Clark to be their
supervisors. (Testimony of Sadykov, Kashenov)

29) Kashenov understood that the business operating at 4640 Takilma Road
was a family business jointly operated by M. Clark and W. Clark. Kashenov considered
M. Clark to the be “ideas guy” and W. Clark to be the person that you talked to
regarding financial issues. Kashenov understood based upon his conversations with M.
Clark and W. Clark that W. Clark was an investor in the business operating at 4640

Takilma Road. (Testimony of Kashenov)
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30) W. Clark confirmed for Sadykov and Kashenov that they would be paid
$125 per pound without a set work schedule. Kashenov understood that W. Clark had
an account with Bank of America and would withdraw cash from that account to pay him
and the other workers. (Testimony of Sadykov, Kashenov)

31)  After showing Kashenov and Sadykov where workers were required to get
the cannabis that was to be trimmed and where he was to work, M. Clark and W. Clark
provided Kashenov and Sadykov with work supplies, including trays, trimmers, scissors,
and alcohol. Kashenov was instructed Kashenov and Sadykov to put the trimmed
product in a “turkey bag” and to put their names on the bag. They were then instructed
as to where to deposit the bag of trimmed product when they were done. (Testimony of
Sadykov, Kashenov)

32) Sadykov and Kashenov understood that they were free to set their own
work schedule during the 24-hour day. Both understood that they were not being paid
hourly but were going to be paid based on the total weight of cannabis trimmed.
(Testimony of Sadykov, Kashenov)

33) On August 27, 2020, Kashenov and Sadykov began performing work
trimming cannabis for Stay Hai at the 4640 Takilma Road property. Neither worked for
other employers while they worked for Stay Hai, and they used only the tools provided
to them by W. Clark and M. Clark. Both understood that they were required to follow
the procedures outlined by W. Clark and M. Clark. (Testimony of Sadykov, Kashenov)

Frolova and Faraji Arrive in Oregon

34) On August 30, 2020, Frolova and Faraji flew to Medford, Oregon, for the

purpose of working as cannabis trimmers at the 4640 Takilma Road property. Frolova
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purchased the airline tickets for herself and Faraji, and Faraji reimbursed Frolova for the
cost of the ticket. (Testimony of Frolova, Faraji)

35) Faraji brought a pair of scissors with her that she had previously used as a
cannabis trimmer for the Los Angeles dispensary. Faraji did not bring any other tools or
equipment with her to Oregon. Frolova did not bring any equipment with her.
(Testimony of Faraji, Frolova)

36) On August 30, 2020, M. Clark picked up Faraji and Frolova at the Medford
airport. Faraji asked M. Clark questions about the work she was to perform while in
Oregon during their drive to the 4640 Takilma Road property. Faraji was comfortable
with the prospect of working for M. Clark because the information he provided during
the drive from the airport was consistent with the information provided by Frolova. M.
Clark confirmed for Faraji that she would be paid $125 per pound of trimmed cannabis.
(Testimony of Faraji)

37) Faraji understood M. Clark and his father, W. Clark, operated the cannabis
operation at 4640 Takilma Road as a family business. Faraji viewed both M. Clark and
W. Clark as owners of the business and her supervisors. (Testimony of Faraji)

38) After arriving and meeting the other workers already onsite, Faraji only
recognized Sadykov as someone she knew. (Testimony of Faraji)

39) Faraji and Frolova were directed to sleep in an RV parked on the property
near the house. Sadykov and Kashenov slept inside the house in the living room area.

(Testimony of Fariji, Frolova, Sadykov, Kashenov)
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Cannabis Trimming Work Performed at 4640 Takilma Road

40) A typical workday began at approximately 9:00 a.m., with a 30- to 60-
minute break for lunch and dinner. M. Clark would typically prepare or provide a
communal meal for the cannabis trimmers. Cannabis trimmers were not required to
work a set schedule, and they were allowed to take days off while performing work at
4640 Takilma Road. Cannabis trimmers typically worked until the early morning hours.
(Testimony of Kashenov, Sadykov, Frolova, Faraji)

41)  The cannabis trimmers used one bathroom that was located inside of the
house. As a result, they staggered their work schedules to ensure that each of them
had access to the bathroom throughout the day. (Testimony of Sadykov, Kashenov,
Frolova, Faraiji)

42) M. Clark generally oversaw the cannabis trimming and directed the
performance of the cannabis trimmers. Either M. Clark or W. Clark would weigh the
worker’s trimmed product and either the worker or M. Clark or W. Clark would enter the
weight in grams in a ledger that was kept by either M. Clark or W. Clark. (Testimony of
Kashenov, Sadykov, Frolova, Faraji)

43) M. Clark told workers that he, as the grower of the cannabis, would pay
the cannabis trimmers from the proceeds of the sale of the trimmed cannabis.
(Testimony of Frolova)

44) Kashenov and Sadykov worked the same or similar schedule from August
30, 2020, through September 8, 2020. Kashenov and Sadykov would work until the
early morning hours with short breaks throughout the day. Sadykov and Kashenov

typically worked approximately 13 hours perday. (Testimony of Kashenov, Sadykov)
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45)  Frolova and Faraji also worked a worked a similar schedule from
approximately August 30, 2020, through September 7, 2020. Frolova, and Faraji
typically worked approximately 13 hours per day. (Testimony of Frolova, Faraji)

46) Frolova would sometimes weigh her own product when neither W. Clark or
M. Clark could come to the barn to weigh her trimmed product. Frolova recorded the
weights in her own notes to ensure that her trimmed product was accurately measured.
Frolova did not weigh the product of other workers. (Testimony of Frolova)

47)  Faraji entered the amount of the final trimmed product at the end of each
day on her phone. On or about September 9, 2020, after she left the 4640 Takilma
Road property, Faraji calculated the pounds of product she trimmed and totaled the
amounts in her phone. (Testimony of Faraji; Ex. A129)

48) Both Sadykov and Kashenov followed the same procedure of having their
bag of trimmed cannabis weighed by either W. Clark or M. Clark. Sadykov entered the
amount of trimmed cannabis in grams into a ledger in the presence of either W. Clark or
M. Clark under his nickname, “Farra” or “Faza.” Kashenov's weights were typically
written in grams under his nickname, “OJ.” (Testimony of Sadykov, Kashenov; Exs. A4,
A159-163)

49) From August 30, 2020, through September 7, 2020, Sadykov trimmed

cannabis in the following amounts:

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 53



DAYS WORKED WEIGHT IN GRAMS " WEIGHT IN POUNDS
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51)  From August 30, 2020, through September 7, 2020, Kashenov trimmed

cannabis in the following amounts:

DAYS WORKED WEIGHT IN GRAMS WEIGHT IN POUNDS
August 31, 2020 3,295¢g 7.26 |bs.
September 1, 2020 3,100 g 6.83 Ibs.
September 2, 2020 3,067 g 6.76 Ibs.
September 3, 2020 3,051¢g 6.73 Ibs.
September 4, 2020 2,826 g 6.23 Ibs.
September 6, 2020 4,350 g 9.59 Ibs.
September 7, 2020 1,026 g 2.26 Ibs.
TOTALS 20,715¢g 45.66 Ibs.

(Testimony of Kashenov; Exs. X159-X164)

52) Stay Hai owes Kashenov $5,707.50 (45.66 Ibs. x $125) in unpaid wages

Record)

for work performed from August 30, 2020, through September 8, 2020. (Hearing

7 The amounts weighed were measured in grams. The forum takes judicial notice that to determine the
weight in pounds the amount in grams is divided by 453.592.
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DAYS WORKED WEIGHT IN POUNDS
August 30, 2020 1.54 Ibs.
August 31, 2020 3.03 Ibs.
September 1, 2020 3.70 Ibs.
September 2, 2020 4.06 Ibs.
September 3, 2020 3.94 Ibs.
September 4, 2020 3.66 Ibs.
September 5, 2020 5.17 Ibs.
September 7, 2020 4.16 Ibs.
September 8, 2020 4.00 Ibs.
TOTAL 33.26 Ibs.

(Testimony of Faraji; Ex. A129)

54)

Stay Hai owes Faraji $4,157.50 (33.26 Ibs. x $125) in unpaid wages for

work performed from August 30, 2020, through September 8, 2020. (Hearing Record)

55)

cannabis in the following amounts:

From August 30, 2020, through September 8, 2020, Frolova trimmed

DAYS WORKED WEIGHT IN GRAMS WEIGHT IN POUNDS

August 30, 2020 692 g 1.52 Ibs.

August 31, 2020 1,267 g 2.79 |bs.

September 1, 2020 1,221 g 2.69 Ibs.

September 2, 2020 993 g 2.18 Ibs.

September 4, 2020 629 g 1.38 Ibs.
TOTALS 4,802 g 10.56 Ibs.

(Testimony of Frolova; Ex. 1a, Exhibits A,B — Case No. 156-24)

56)

Stay Hai owes Frolova $1,320 (10.56 x $125) in unpaid wages for work

performed from August 30, 2020, through September 4, 2020. (Hearing Record)
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57) There were evacuation orders issued in early September 2020 due to
wildfires in the area. Frolova and Faraji left 4640 Takilma Road on or about September
8, 2020. Kashenov and Sadykov left the next day on or about September 9, 2020.
(Testimony of Frolova, Faraji, Kashenov, Sadykov)

58) Kashenov understood, based comments made by W. Clark and M. Clark
at or near the time he left 4640 Takilma Road, that everyone was expected to return to
the property when it was safe to do so to finish trimming the remaining product.
Kashenov believed he would be paid when he returned and after he finished trimming.
(Testimony of Kashenov)

59) When Frolova left 4640 Takilma Road, she understood based upon her
conversations with W. Clark that he intended to sell the trimmed product and then pay
the workers what was owed to them. (Testimony of Frolova)

60) Faraji did not discuss how she would be paid before leaving the property,
but assumed she would be paid as promised by W. Clark and M. Clark. (Testimony of
Faraji)

Work Performed by Hernandez and Cazapa Barrera

61) Hernandez has worked as a farm laborer for approximately ten years.
Hernandez and Cazapa Barrera were living and working together south of Medford,
Oregon, in June 2021. (Testimony of Hernandez)

62) Hernandez and five other people, including Cazapa Barrera, spoke with a
man with the nickname “El Michoacano” in response to a job posting on Facebook.
After speaking with “El Michoacano,” Hernandez understood that they were to be paid

an hourly wage of $16 for construction work. (Testimony of Hernandez)
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63) After receiving directions from “El Michoacano,” Hernandez, Cazapa
Barrera and others met “El Michoacano” at a gas station in Grants Pass, Oregon.
Hernandez and the others followed him in their own vehicle for approximately 45
minutes to a location that Hernandez later determined was 4640 Takilma Road.
(Testimony of Hernandez; Ex. A185)

64) Hernandez observed that “an older guy, an American and . . . some young
people” were at the property when they arrived. Hernandez observed them moving
marijuana plants while he was on the property. Hernandez and the other workers
learned upon their arrival that they were to build greenhouse for cannabis growing.
They were promised one month of work. (Testimony of Hernandez)

65) Hernandez, Cazapa Barrera and the other workers constructed the
greenhouses using PVC pipes and white tarps from June 16-20, 2020. Hernandez took
a video with his cell phone showing the greenhouses and the black bags he understood
held cannabis. Hernandez also kept notes as to the hours worked while he was at 4640
Takilma Road. (Testimony of Hernandez; Exs. A182-A183)

66) Hernandez and Cazapa Barrera worked the following hours from June 16,

2021, through June 20, 2021:

WORK DAYS HOURS WORKED
June 16, 2021 (“miércoles”) 10.5 hours
June 17, 2021 (“jueves”) 9.0 hours
June 18, 2021 (“viernes” 11.0 hours
June 19, 2021 (“sabado”): 10.5 hours
June 20, 2021 (“domingo”) 7.0 hours
TOTAL 48 hours'®

(Testimony of Hernandez; Ex. A83, X1a, Exhibits A, B — Case No. 156-24)

'8 The days of the week were listed in Spanish on the exhibit admitted at hearing.
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67) Stay Hai owes Hernandez and Cazapa Barrera $768 in unpaid wages for
work performed June 16-20, 2021. (Hearing Record)

68) Hernandez understood that “El Michoacano” worked with the older and
younger white men he saw at the property. Hernandez knew the house the white men
were seen coming and going from did not belong to “El Michoacano,” and he assumed it
belonged to the two white men given their apparent freedom to come and go from the
house. Hernandez later learned that one of the “gringos” he observed going in and out
of the house was M. Clark. (Testimony of Hernandez)

69) Hernandez, Cazapa Barrera and the other workers worked approximately
48 hours before it became clear to them that they were not going to be paid for their
work. The man with the nickname, “El Michoacano” became increasingly more hostile
and made offensive comments to Hernandez and others before Hernandez and the
other workers demanded payment. When their demand was refused, Hernandez,
Cazapa Barrera and the other workers left 4640 Takilma Road. (Testimony of
Hernandez; Ex. A184)

Efforts to Get Paid for Work Performed for Stay Hai

70) For several months after they left the 4640 Takilma Road property,
Frolova, Faraji, Sadykov and Kashenov made various efforts to get paid for work they
performed for Stay Hai at 4640 Takilma Road. (Testimony of Frolova, Faraji, Sadykov,
Kashenov; Exs. A131-A137)

71)  Frolova was promised by both W. Clark and M. Clark several times that
payment was forthcoming, but she never received payment for the work that she

performed. At some point, W. Clark informed Frolova that he would pay her, Faraji,
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Sadykov, and Kashenov $120 per pound when he received payment for the cannabis
that had been trimmed before the wildfire evacuation in September 2020. (Testimony of
Frolova)

72)  On June 21, 2021, Faraji sent a letter to “William Dean Clark, Miles Clark
and Others” at 4640 Takilma Road, Cave Junction, OR 97523, informing them that she
was owed payment for work that was performed prior to September 9, 2020, in the
amount of $4,157. Faraji’s letter warned that if she did not receive payment within five
business days from the date of her letter that she would file a claim with BOLI and in
small claims court. Faraji sent a similar letter to “Miles Clark, William D. Clark and
Others” at 2480 E. Chevy Chase Drive, Glendale, California 91206, which she
understood to be another location where one or more of them could be found. Faraji
sent the letters via certified mail through the US Postal Service. (Testimony of Faraji;
Exs. A131-134)

73)  Sadykov sent several text messages to W. Clark asking to be paid what
was owed to him. W. Clark told Sadykov that he would pay him, but after a few months
W. Clark told Saykov to “get lost, leave me alone, before | sue you for harassment.”
When Sadykov told W. Clark that he had legal status in this country, W. Clark told him
that he would not succeed in filing a claim against him because he did not have status
in this country and was not a citizen. (Testimony of Sadykov)

74) Kashenov called and sent several text messages to “Bill Fish,” a nickname
that he knew W. Clark went by demanding payment of his wages. At first the
exchanges were civil, but they became increasingly hostile as time passed. (Exs. A179-

180)
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75)  For the next eight to nine months, Frolova spoke with other workers who
were trying to get paid for the work they had performed as cannabis trimmers at 4640
Takilma Road. Frolova received promises from both W. Clark and M. Clark that
payment was forthcoming, but neither she nor the other workers ever received payment
for work performed at 4640 Takilma Road. (Testimony of Frolova)

76) Frolova discovered approximately eight months after leaving Oregon that
W. Clark had purchased a property with a $60,000 downpayment. Frolova called W.
Clark and asked if he had used the money he was supposed to pay them to pay for his
house. W. Clark told Frolova to go back to her “third level country” and that she was a
nobody that he was done talking to her. (Testimony of Frolova)

77) For several months after returning from Oregon, Frolova continued to
exchange messages and phone calls with M. Clark believing that he was also owed
money from W. Clark. (Testimony of Frolova, M. Clark)

Penalty Wages Due

78) Despite knowing that each wage claimant was seeking payment of unpaid
wages, Stay Hai willfully failed to pay the claimants the wages due to them. (Hearing
Record)

79) The hourly rates for the purpose of calculating penalty wages are as

follows:

WAGE CLAIMANT DAYS WORKED HOURS WORKED WAGES OWED HOURLY RATE

Sadykov 6 days 72 hours $5,982.50 $83.09
Kashenov 7 days 84 hours $5,707.50 $67.95
Faraji 9 days 108 hours $4,175.50 $38.66
Frolova 5 days 60 hours $1,320.00 $22.00
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80) The penalty wages owed to Sadykov, Kashenov, Faraji and Frolova are as

follows:
WAGE CLAIMANT HOURLY RATE PENALTY WAGES DUE
Sadykov $83.09 $19,941.60
Kashenov $67.95 $16,308.00
Faraiji $38.66 $9,278.40
Frolova $22.00 $5,280.00

81) Hernandez and Cazapa Barrera were to be paid an hourly rate of $16 for
48 hours of work. Stay Hai willfully failed to pay Hernadez and Cazapa Barrera wages
due them for work performed. Therefore, Hernandez and Cazapa Barrer are each due
$3,840 in penalty wages. (Hearing Record)

Credibility of Witnesses

82) Lopez was a credible witness. Lopez testified that he made several efforts
to obtain information from M. Clark and his parents. Lopez testified that M. Clark was
generally responsive to his inquiries. However, Lopez was ultimately left with only the
information provided by the wage claimants. As a result, Lopez was required to use the
Agency’s standard method of estimating the number of hours worked in calculating the
amount of the penalty wages, which resulted in figures that Lopez conceded were not
likely correct. Therefore, while the calculations used in the OOD’s were likely incorrect,
that does not adversely affect Lopez’s credibility as a witness but it is the unfortunate
reality when the employer fails to maintain employee work records. (Testimony of
Lopez)

83) Faraji was a credible witness. Faraji testified clearly and directly as to how
she came to work as a cannabis trimmer at 4640 Takilma Road. Particularly credible

was Faraji's testimony that she was comfortable working in a remote part of Oregon
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only after receiving confirmation from M. Clark during their drive from the Medford
airport that she would be paid $125 per pound of trimmed cannabis and the information
he provided was substantially similar to the information provided by Frolova.

Faraji provided pictures and videos taken from the job site that clearly place her
at 4640 Takilma Road during the period in question. Faraji also provided detailed
testimony as to how she maintained a daily log of her work product on her phone and
why she recorded pounds rather than grams as noted in the work production logs relied
upon by the other wage claimants. As such, the forum credited Faraji’s testimony and
documentary evidence over the phbtos of the work production logs used in calculating
the wage claims of Sadykov, Kashenov, and Frolova. (Testimony of Faraji; Exs. A126-
129)

84) Sadykov’s testimony was credible. Sadykov’s testimony was clear and
direct and described a likely series of events. Further, Sadykov's testimony was
consistent with the many pictures and videos he provided putting him at 4640 Takilma
Road, performing the work described in his wage claim, during the period in question.
Respondent offered little evidence to disprove Sadykov’s testimony or otherwise call
into question the credibility of the testimony provided under oath. (Testimony of
Sadykov; Exs. A138-A147)

85) Like Sadykov, Kashenov was a credible witness. Kashenov testified in a
clear and concise manner as to the work he performed and what he believed he was
owed in unpaid wages. Kashenov's testimony was also consistent with pictures and

videos provided by both him and Sadykov putting him at 4640 Takilma Road,
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performing the work described in his wage claim, during the period in question.
(Testimony of Kashenov; Exs. A148-A158, A164-178)

86) Hernandez’s testimony was also credible. Hernandez testified that he
performed construction work at a property that he later determined was 4640 Takilma
Road. Hernandez's testimony was logical and described a likely series of events.
Efforts to impeach were unpersuasive. There is no reason why Hernandez would testify
that he built greenhouses for what he assumed was a cannabis growing operation for
which he was not paid. Further, it is unlikely that M. Clark built the greenhouses
himself, as his testimony suggested, given the amount of cannabis being cultivated and
processed described in the testimony of various withesses. (Testimony of Hernandez)

87) Hernandez testimony also established that Cazapa Barrera was at the
work site performing the same or similar work as Hernandez. Hernandez and Cazapa
Barrera lived together, traveled together to the worksite, and worked together during the
period outlined in the testimony of Hernandez. (Testimony of Hernandez)

88) M. Clark’'s testimony was credited only to the extent it was not
contradicted by the credible evidence of record. M. Clark’s attempts to obfuscate the
purpose and function of Stay Hai were not credible. Stay Hai was clearly established to
cultivate and process cannabis. M. Clark spent an exhaustive amount of time
describing his love for the cannabis growing process in his testimony. He also
described the significant efforts he made to gain a cannabis license for Stay Hai, as well
as a permit for himself personally to operate within Oregon. Clearly, M. Clark and W.
Clark were in business together given that almost every wage claimant alleging they

performed work as cannabis trimmers at 4640 Takilma Road testified that they
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understood that they were working for a family business operated by M. Clark and his
father. Suggesting that W. Clark was responsible for failing to pay the wage claimants
was disingenuous at best given that all credible evidence of record shows that each
wage claimant traveled to 4640 Takilma Road with the promise of payment for work
performed as cannabis trimmers. Stay Hai was incorporated and operated with 4640
Takilma Road as its address, which was also M. Clark’s personal address as the
registered agent and manager for Stay Hai. The forum cannot and will not take the leap
encouraged by the Respondent’s attorney to ignore government and business records
establishing that Stay Hai operated as a cannabis operation at 4640 Takilma Road
where four wage claimants travelled to in order to perform the very thing the business
was established to achieve — saleable cannabis. Therefore, M. Clark’s testimony was
considered less credible than the testimony offered by the wage claimants and was
credited only when it was consistent with other credible evidence of record. (Testimony
of M. Clark)

89) The ALJ took under advisement the Respondent’'s motion to strike the
testimony of Frolova based on Respondent’s allegation that Frolova’s testimony was
fabricated and she had perjured herself. The parties were asked to submit written
argument as to how the forum should treat Frolova’s testimony. Respondent failed to

timely file a response to the Agency’s post-hearing opening brief. (Exs. X41, X46-48)
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90) The forum finds Frolova’s testimony credible.” Frolova described in detail
about how she came to perform cannabis trimming work for W. Clark and M. Clark. She
also provided detailed testimony as to the level of supervision and direction that both W.
Clark and M. Clark exercised while she performed work for Stay Hai.

The forum did find Frolova’s denials of a relationship between her and M. Clark
questionable. It makes little sense that Frolova would recruit other workers for a
cannabis operation in a remote part of Oregon absent a relationship between her and
either W. Clark and M. Clark. However, the exact nature of the relationship makes no
difference in the determination of whether her testimony describing the work performed
as a cannabis trimmer for Stay Hai was credible.

The forum also found Frolova’s testimony that she was a superior trimmer as
compared to the other wage claimants questionable. Frolova testified that she could
trim nine pounds of cannabis per day. However, that is not consistent with the figures
listed in the work production notes. The ALJ spent a good deal of time going through
the mass of exhibits submitted by the Agency and could not find any documentation
supporting Frolova’s testimony that she trimmed nine pounds of cannabis each day she
was at 4640 Takilma Road.

Therefore, the forum will not strike Frolova’'s testimony as demanded by
Respondent. The forum credits Frolova’'s testimony to the extent that it is not
contradicted by other credible evidence of record, specifically, pictures of work

production notes provided by other wage claimants.

'8 The forum considered the argument presented by the Agency in its post-hearing opening brief. Absent
any argument to the contrary, the forum rejects Respondent’'s argument that Frolova’s testimony should
be stricken in its entirety.
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CONCLUSIONS OF LAW

1) At all times material herein, Respondent Stay Hai, LLC was an active
domestic business company that employed the Claimants. ORS 652.310.

2) BOLI's Commissioner has jurisdiction over the subject matter and
Respondent herein. ORS 652.330, 652.332.

3) Respondent Stay Hai, LLC owes unpaid wages to Claimants Farkhat
Sadykov; Olsas Kashenov; Afa Faraji; Victoria Frolova; Jhony Bruna Hernandez; and
Fernado Cazapa Barrera in the amounts set out in Findings of Fact ##46-53, 63, and
64, and more than five days have elapsed since Claimants employment ceased. ORS
652.140.

4) The failure of Respondent Stay Hai, LLC to pay Claimants Farkhat
Sadykov; Olsas Kashenov; Afa Faraji; Victoria Frolova; Jhony Bruna Hernandez; and
Fernado Cazapa Barrera all unpaid, due and owing wages after their respective periods
of employment ceased was willful and each of the Wage Claimants are entitled to the
penalty wages totaling $61,488. ORS 652.150.

5) Under the facts and circumstances of this record, and according to the
applicable law, BOLI's Commissioner has the authority to order Respondent to pay the
Claimants their earned, unpaid, due and payable wages, ORS 652.150 penalty wages,
plus interest on all sums until paid. ORS 652.332.

OPINION

In a wage claim case, the Agency has the burden of proving the following

elements by a preponderance of the evidence: (1) that the respondent employed the

claimants; (2) any pay rate upon which the respondent and the claimants agreed, if

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 66



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

other than minimum wage; (3) the amount and extent of work the claimants performed;
and (4) that the claimants performed work for the respondent for which they were not
properly compensated. In the Matter of WDSA Inc., dba Gresham Schmizza Public
House, dba Gresham Pizza Schimizza Public House, 38 BOLI 146, 156-58 (2022).

As noted in Finding of Fact — Procedural # 57, the parties were asked to submit
post-hearing briefing on various objections and arguments offered at hearing. Several
of those arguments must be addressed prior to determining whether the Agency
established its prima facie case.

Employment Relationship Between Stay Hai and the Wage Claimants

Stay Hai, through its manager and registered agent M. Clark, denied that it was
an employer as defined under ORS 652.310 or that it ever engaged the personal
services of Sadykov, Kashenov, Frolova or Faraji. M. Clark testified that Stay Hai was
merely at the beginning stages of developing a cannabis growing and services
operation during the period in question. However, the evidence shows that as far back
as 2017, M. Clark has shown an intent to cultivate and sell cannabis as evidenced by
his corporate registration with the Oregon Secretary of State. Further, M. Clark applied
for and received a marijuana worker permit one year later. Throughout his efforts to
legally cultivate and process cannabis in Oregon, M. Clark listed his personal mailing
address, as well as the mailing address and place of business for Stay Hai at 4640
Takilma Road. The substantial evidence of record shows that Stay Hai was functioning
in its intended capacity of a cannabis production and service company in August and
September 2020. Therefore, the next issue is whether Stay Hai, as a cannabis product

and service company, was an employer for purposes of the wage claims.

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 67



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ORS 652.310(2) defines, “employer,” as “any person who in this state, directly or
through an agent, engages personal services of one or more employees * * *.” An
“‘employee” is defined as “any individual who otherwise than as copartner of the
employer or as an independent contractor renders personal services wholly or partly in
this state to an employer who pays or agrees to pay such individual at a fixed rate,
based on the time spent in the performance of such services or on the number of
operations accomplished, or quantity produced or handled.” ORS 652.310(3).

Sadykov, Kashenov, Frolova, and Faraji

The credible evidence of record establishes that Sadykov, Kashenov, Frolova
and Faraji each performed work for Stay Hai as employees in August and September
2020. Stay Hai's argument that these wage claimants performed work for another entity
is unconvincing given the utter lack of evidence in the record even suggesting that these
four individuals traveled to a remote part of Oregon from Los Angeles to work for
someone else while at the principal place of business of Stay Hai.

Even if the forum were to conclude that Sadykov, Kashenov, Frolova and Faraji
were employees of W. Clark or another business entity, the substantial evidence
establishes that it was a joint employment situation that served to benefit that employer
and Stay Hai.

A joint employment relationship exists when two associated employers share
control of an employee. Joint or co-employers are responsible, both individually and
jointly, for compliance with all applicable provisions of Oregon's wage and hour laws. In
the Matter of Brown’s Architectural Sheetmetal, Inc. and Brun Metals Company, LLC, 35

BOLI 68, 91 (2016). See also In the Matter of Portland Flagging, LLC (#28-15), 34
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BOLI 244, 264 (2016) (joint employment exists when employers have a mutually
beneficial agreement to share the services of an employee, one employer acts directly
or indirectly in the interest of the other employer with respect to the employee, where
the employers share direct or indirect control of the employee, or where one employer
controls the other employer). Therefore, even if a joint employment relationship was
found to exist, the evidence shows that such an arrangement served to benefit Stay Hai
in its cannabis production business with respect to the work performed by the wage
claimants in these matters.

The substantial credible evidence of record shows that Stay Hai was the
employer of Sadykov, Kashenov, Frolova and Faraji. In the alternative, if another
employer was involved, Stay Hai was a joint employer of the wage claimants as their
work as cannabis trimmers served to benefit Stay Hai and the other employer.
Therefore, Stay Hai is determined to have been an employer of Sadykov, Kashenov,
Frolova and Faraji.

Hernandez and Cazapa Barrera

Hernandez credibly testified that he and others, including Cazapa Barrera were
recruited to perform construction work at a location he later determined to be 4640
Takilma Road. Hernandez testified that he and other workers constructed greenhouses
using PVC pipe and tarps for what he understood to be a cannabis operation.
Hernandez described “gringos,” who appeared to own the home located on the
property, one of whom he identified at hearing as being M. Clark. Respondent focused
on Hernandez's testimony describing his recruitment by a man he called, “El

Michoacan,” and suggested that he was their employer. However, Hernandez
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testimony made clear that it was the “gringos” on site that provided the direction and
provided them with lunch and water and for whom the greenhouses were being
constructed. Therefore, Hernandez’s testimony establishes that Stay Hai employed
both Hernandez and Cazapa Barrera.

The parties were asked to address how the forum should treat Cazapa Barrera’s
failure to testify at hearing. The Agency’s argument is well taken:

“Hearsay evidence of Cazapa Barrera’s claim can constitute substantial evidence
and is admissible in this proceeding. The reliability of any finding based in part on
hearsay evidence can be determined by weighing the factors set forth in Reguero
v. Teacher Standards and Practices, 312 Or 402 (1991), which include the
alternatives to relying on the evidence, the importance of the facts sought to be
proven to the outcome of the proceeding, considerations of economy, the status
of supporting or opposing evidence, the efficacy of cross-examination, and the
consequences of the decision. The weight to give to particular factors depends
on the circumstances. Cole/Dinsmore v. DMV, 336 Or 565, 585 (2004). Here, the
factors favor including hearsay evidence of Cazapa Barrera’s claim. First, the
failure of an individual to provide testimony does not weigh in favor of either party
when both had the opportunity to subpoena that individual for hearing. Petteys v.
DMV, 195 Or App 644, 651 (2004). Second, the consequences of the decision
either way are neutral because while reliance on hearsay testimony may result in
an order adverse to Respondent, it will further the Agency’s interest in protecting
workers. See Id. Third, the most important factor is the state of supporting or
opposing evidence. Id. at 652. Here, Cazapa Barrera’s claim is well-supported by
the contemporaneous documentation from Claimant Bruno Hernandez and his
sworn testimony. See Exhibit A-184; October 31, 2024 Transcript, Testimony of
Bruno Hernandez.”

The forum concludes that the substantial evidence of record, including the
credible testimony of Hernandez, establishes that Cazapa Barrera was working
alongside Hernandez during the period of their wage claim. See In the Matter of
Autoteam, LLC, Global Auto Motors, LLC, and Drive Credit, LLC, 34 BOLI 44, 54
(2015)(Claimant’s failure to appear at hearing did not, in and of itself, warrant automatic
dismissal of his claims when credible testimony from a co-worker or other person

familiar with the hours worked by the claimantis offered).
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“The actions of an employer's employees and agents can be imputed to the
employer. Where multiple persons or entities exert control over employees, if
there is not a situation of joint employment, then a person acting on behalf of a
party with respect to the employee may still be an agent of that party. See
McClusky v. City of North Bend, 308 Or App 138 (2020) rev den 368 Or 37
(2021). For example, an LLC’s manager is an agent of that LLC, and his actions
are imputed to the LLC. In the Matter of Stephanie Nichols, 24 BOLI 106 (2003).
Even when an agent may not be authorized to act by the employer, an employer
may still be bound by the unauthorized actions of an agent if a third-party
reasonably believes the agent is authorized to act. Houck v. Feller Living Trust,
191 Or App 39, 42-43 (2003).

“At the time the 2020 wage claimants were employed, both Miles Clark and
William Clark were managers of Stay Hai, LLC and their actions can be imputed
to Respondent. Claimants testified consistently that William Clark and Miles Clark
were present, living onsite, and managing their work activities. It is a reasonable
inference that William Clark and Miles Clark were acting on behalf of the
business they organized and that had secured the property for its business
operations.

“The 2021 wage claimants identified Miles Clark as being on site, along with an
older white man, engaged in farming operations and providing refreshments to
their crew, during their work, as well as the person they understood to be
directing the individual who was more directly supervising their work. It is a
reasonable inference that Miles Clark was acting on behalf of the business he
organized and that had secured the property for its business operations.”

The Agency’s argument is well taken. It makes little sense that W. Clark and M.

Clark as managers of Stay Hai would not have the authority to act on behalf of Stay Hai.
Further, it was reasonable for Hernandez to assume that M. Clark was acting on behalf
of Stay Hai when he allowed Hernandez, Cazapa Barrera and the other workers to

construct greenhouses that appeared to be intended to be used in a cannabis growing
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operation. Therefore, the actions of W. Clark, M. Clark and M. Heller and others
working on behalf of Stay Hai are imputed to Stay Hai.

Dissolution of Stay Hai

Respondent argued at hearing that Stay Hai should not be liable for wages
allegedly owed to the wage claimants because it had been administratively dissolved.
Again, the parties were asked to submit post-hearing briefing on the issue raised by
Respondent, who failed to file anything. The Agency’s argument that the administrative
dissolution of Stay Hai should have no bearing on the issue of whether Stay Hai is
required to pay the wages claimed is well taken:

“Respondent’s administrative dissolution in 2020 has no bearing on the issues in
this case. In certain circumstances, a limited liability corporation (LLC) may be
administratively dissolved by the Secretary of State. See ORS 63.647. While
administratively dissolved, the LLC continues its existence ‘but may not carry on
any activities except activities that are necessary or appropriate to wind up and
liquidate the limited liability company’s business and affairs under ORS 63.637
and notify claimants under ORS 63.641 and 63.644." ORS 63.651(3). However,
there are two provisions in ORS Chapter 63 that are relevant here and provide
that the LLC is liable for all its actions during the period of administrative
dissolution.

“First, the Secretary of State may reinstate an LLC, and when that action takes
effect, ‘the reinstatement relates back to and takes effect as of the effective date
of the administrative dissolution and the limited liability company resumes
carrying on the limited liability company’s business as if the administrative
dissolution had never occurred.” ORS 64.654(3) (Emphasis added). Second,
under ORS 63.629, members of an LLC can bind the LLC with post-dissolution
transactions, including when the transaction is entered into with a party that does
not have ‘actual notice’ it is transacting with a dissolved LLC or if the action of the
LLC member is otherwise authorized or ratified by the LLC. ORS 63.629;
Wohrman v. Rogers, 274 Or App 846, 852-53 (2015).

“Both events occurred with respect to Respondent. While administratively
dissolved in 2020, the Secretary of State reinstated the LLC in 2021, thus the
2020 dissolution never occurred and has no effect. See Agency Exhibit A-65. In
addition, the record contains no evidence that claimants had actual notice of the
dissolution, and the actions of Respondent’s representative to engage in
employment activities are binding on Respondent for this reason as well.”
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Stay Hai’s Failure to Hold the Appropriate License from the OLCC

Respondent argued that, even if an employment relationship was found, that
Stay Hai’s failure to have the appropriate license from the OLCC during the period in
question somehow relieves Stay Hai of the duty to pay wages found to be due for work
performed. The ALJ asked the parties to submit written argument on the issue raised
by the Respondent. The Agency timely filed its argument, whereas the Respondent
failed to file any response. The Agency’s argument is well taken:

“An agreement may not be enforced if it contravenes the terms of a statute. An
agreement is illegal based on the violation of a statute when the statute contains
an express statement that agreements executed in contravention of its terms are
void or voidable. Without such an express statement, Oregon courts have long
held that resolving such a question requires examination of legislative intent to
determine whether the legislature intended to void the agreement at issue by
enacting the statute in question. Uhimann v. Kin Daw, 97 Or 681, 694—-95 (1920)
(failure to register partnership did not render agreements entered into by
partnership unenforceable); heeler v. Bucksteel Co., 73 Or App 495, 500, rev den
299 Or 583 (1985) (failure to obtain license as professional engineer prevented
enforcement of agreement with unlicensed engineer to provide engineering
services).

“The voters of Oregon established a commercial regulatory system for the
production of marijuana and industrial hemp in 2014. Ballot Measure 91 (2014).
As codified in Oregon Revised Statutes Chapter 475C, this regulatory system
provides that:

‘A person may not produce, process, transport, deliver or sell a marijuana
item unless the person holds a valid license issued under ORS 475C.005
to 475C.525 or a registration issued under ORS 475C.770 to 475C.919 or
is exempted under ORS 475C.305.’

ORS 475C.185(2)(a).?® Similarly, ORS 475C.065 states that production of
marijuana is subject to regulation by the Oregon Liquor and Cannabis
Commission (OLCC) and that a ‘marijuana producer must have a production
license issued by the commission for the premises at which the marijuana is
produced.’

20 Under ORS 475C.009(38)(a), “[p]roduces” “means the manufacture, planting, cultivation, growing or
harvesting of marijuana.”
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“‘As these statutes were adopted by voter initiative, we apply a similar
methodology to determine voters’ intent as with statutes enacted by the
legislature, looking first to the text and context of the measure. State v. Soto, 372
Or 561, 579 (2024) (citations omitted). In looking first at the text of the statutes, it
is clear that neither statute cited above states that any employment contracts
entered into by a person who does not hold a valid license are void or voidable.
Nor is there any indication from the context of these statutes that the voters
intended a different result. In fact, Section 4 of Ballot Measure 91 states that
“ORS 475C.005 to 475C.525 may not be construed: (1) To amend or affect state
or federal law pertaining to employment matters”. Ballot Measure 91, § 4 (2014),
codified at ORS 475C.013.

“Thus it would be contrary to the intent of the voters to finding that respondent’s
employees are not entitled to the protections of our state employment laws. The
Agency’s Order of Determination in this matter looks backward to ensure to
ensure the claimants receive payment for services rendered. It does not seek to
perpetuate an unlawful activity. In any event, Respondent did obtain an OLCC
license for production in 2021. See, above Statement of Facts; Agency Exhibit
Nos. A-69; Testimony of Miles Clark. Any prior failure to obtain a license does not
exempt Respondent from compliance with Oregon’s employment laws.

“Further, the legislative history for Ballot Measure 91 clarifies that the initiative
was intended to protect workers. Supporters of Ballot Measure 91 stated that the
Measure, among its any purposes, ‘[bJrings existing jobs into the legal
marketplace, decriminalizes them, and makes them subject to laws regarding
workplace safety, Social Security, income tax withholding, and legal protections
for workers.’ Official Voters’ Pamphlet, General Election Coos, Curry, Douglas,
November 4, 2014, at 112 (Emphasis added). If Respondent’s employment
contracts were to be voided by this Forum, it would run to the benefit of
Respondent and reward any unlicensed activity but deprive those workers of the
protections to which they are entitled under Oregon’s wage and hour laws. Such
as result is not consistent with the intent of Ballot Measure 91. A case on point is
Mayfly Group, Inc. v. Ruiz, 208 Or App 219, 227-28 (2006) rev den 342 Or 344
(2007). In Mayfly Group, a third-party contractor sought to avoid its obligations
under a contract with an unlicensed farm labor contractor because the contractor
had not obtained a license from the Agency under ORS Chapter 658. The
Oregon Court of Appeals concluded that the legislature did not intend for a
business using the services of an unlicensed contractor to void their contract
because 1) the statutory scheme and implementing regulations provided ample
enforcement mechanisms and it would be contrary to the maxims of statutory
construction to insert additional mechanisms not included by the legislature, and
2) voiding the contract would frustrate the purpose of the legislation to protect
workers and ensure their compensation, as allowing the third-party to avoid
paying the unlicensed farm labor contractor would provide a “windfall” to the
third-party and create a situation where the unlicensed contractor may not meet
its payroll obligations to the workers who provided farm labor. Mayfly Group, Inc.
V. Ruiz, 208 Or App at 227-28.
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“Here, both elements favor a similar conclusion that the voters did not intent for
Respondent's employment contracts to be void. First, there are statutory
provisions to enforce the licensing requirements in ORS Chapter 475, the terms
of which do not include the voidability of employment contracts. See ORS
475C.405 — ORS 475C.409; See also ORS 475C.379:

“(1) A person commits the crime of unlawful production of marijuana if the
person produces marijuana or industrial hemp:

(a) At a location that is not confirmed by the Oregon Health Authority, the
Oregon Liquor and Cannabis Commission or the State Department of
Agriculture to be the location of an industrial hemp operation registered or
licensed under ORS 571.281, a premises for which a license was issued
under ORS 475C.085 or a marijuana grow site registered under ORS
475C.792; and

(b) In an amount that is not allowed by state law.

2) Unlawful production of marijuana is a Class A misdemeanor.

(3) Marijuana or industrial hemp that is unlawfully produced, as described
in subsection (1) of this section, is considered contraband and may be
destroyed by a law enforcement agency.’

See also ORS 475C.057; ORS 475C.185. Second, failure to apply Oregon’s
employment laws here would also provide Respondent a windfall and deprive
workers of the wages to which they are entitled for their labor. Such a result is
contrary to the voters’intent in enacting Ballot Measure 19 and must be rejected.”

Agency’s Post-Hearing Opening Brief, pp. 9-12.

Stay Hai Owes Unpaid Wages to the Wage Claimants

The substantial evidence of record establishes that Stay Hai was the employer of
Sadykov, Kashenov, Frolova and Faraji, as well as Hernandez and Cazapa Barrera.
Therefore, the Agency has established Element 1 of its prima facie case. Similarly, the
Agency has satisfied Element 2 — rate of pay — of its prima facie case.

Sadykov, Kashenov, Faraji and Frolova each testified that they understood that
they were to be paid $125 per pound of trimmed cannabis. Each testified that they
assumed that they would be paid at the end of the job. Respondent argued that rate of

pay was outlandish. However, the evidence shows that Sadykov, Faraji and Frolova
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were paid $100 per pound in Los Angeles. A difference of $25 is not so great as to
make the figure of $125 per pound unlikely to be an agreed upon figure for payment.

Sadykov, Kashenov, Frolova, and Faraji each listed $120 as the agreed upon
payment amount in their wage claims. Frolova testified that she and the other wage
claimants listed $120 in their wage claims because that was the amount that W. Clark
agreed to pay when she contacted him to demand payment of the wages owed to her
and the others. All four wage claimants testified at hearing that the agreed upon rate of
pay was $125 per pound. Respondent did not offer any credible evidence disproving
the sworn testimony of Sadykov, Kashenov, Frolova, and Faraji. Therefore, the forum
concludes that the agreed upon rate of pay was $125 per pound.

Similarly, the forum concludes that Stay Hai, through the recruitment of
Hernandez and Cazapa Barrera by “El Michoacan” on behalf of Stay Hai, promised to
pay Hernandez and Cazapa Barrera an hourly wage of $16. Hernandez's testimony on
the agreed upon hourly wage was clear and direct and consistent from the time he filed
his wage claim. Again, the Respondent offered no credible evidence to disprove the
testimony of Hernandez.

Element 3

Under OAR 839-020-0004(21), “hours worked" means all hours for which an
employee is employed by and required to give to the employer and includes all time
during which an employee is necessarily required to be on the employer's premises, on
duty or at a prescribed workplace and all time the employee is suffered or permitted to

work.
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It is the employer’s responsibility to keep records relating to the pay owed to
employees. ORS 653.045; OAR 839-020-0080(5). A claimant’s credible testimony may
be sufficient evidence to show the amount of hours worked by the claimant. In the
Matter of Abdul Rahim Ghaffari, 35 BOLI 38, 61 (2016), affd without opinion, Ghaffari v.
Bureau of Labor and Industries, 289 Or App 158, 407 P3d 985 (2017), rev den 362 Or
794, 416 P3d 1098 (2018). Ultimately, a wage claimant always bears the burden of
proving he performed work for which he was not properly compensated. In the Matter of
Autoteam, LLC, Global Auto Motors, LLC, and Drive Credit, LLC, 34 BOLI 44, 54
(2015). When the employer produces no records of the hours that a wage claimant
worked, the forum may rely on evidence produced by the agency from which “a just and
reasonable inference may be drawn.” In the Matter of Derrick’s Custom Painting, Inc.,
37 BOLI 271, 276 (2020); In the Matter of Autoteam, LLC, Global Auto Motors, LLC, and
Drive Credit, LLC, 34 BOLI 44, 54 (2015).

Sadykov

The Agency produced pictures of Stay Hai's work production logs at various
points between August 31, 2020, and September 7, 2020. The evidence shows that
Sadykov trimmed a total of 21,701 grams of cannabis, which amounts to 47.84 pounds.

The Agency contends that the forum should use an average amount of 8.96
pounds for 13 days for a total of 116.48 pounds. There was no evidence to show that
anyone performed work on days where entries were not included on the work
production logs. Each wage claimant testified that their amounts were entered at the
time the trimmed product was weighed. Therefore, the forum declines to find that the

wage claimants should be credited for work not listed on the work production logs.
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Stay Hai owes Sadykov $5,980.32 for the 47.84 pounds of product trimmed from
August 31, 2020, to September 7, 2020.

Kashenov

A review of the pictures of the work product logs taken by Kashenov at various
points between August 31, 2020, and September 7, 2020, shows that Kashenov
trimmed a total 20,715 grams of cannabis, which amounts to 45.67 pounds. Stay Hai
owes Kashenov $5,708.60 for the 45.67 pounds of product trimmed from August 31,

2020, to September 7, 2020

Faraji

Faraji produced records showing the number of pounds of cannabis she trimmed
each day. Faraji credibly testified that she maintained a running log on her phone
throughout the period she performed cannabis trimming for Stay Hai. The credible
evidence of record shows that Faraji trimmed a total of 33.26 pounds of cannabis for
Stay Hai from August 30, 2020, to September 8, 2020. Therefore, Stay Hai owes Faraji
$4,157.50 for work performed.

Frolova

A review of the pictures of the work product logs taken by Kashenov at various
points between August 31, 2020, and September 7, 2020, shows that Frolova trimmed a
total of 4,802 grams of cannabis, which amounts to 10.59 pounds. Frolova testified she
kept her own records while working for Stay Hai. However, there is no evidence of
those records in the hearing record. Therefore, relying on evidence produced by the
Agency from which a “just and reasonable inference may be drawn,” the forum

concludes that Stay Hai owes Frolova $1,323.33 for the 10.59 pounds of product
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trimmed from August 31, 2020, to September 8, 2020. See In the Matter of Abdul
Rahim Ghaffari, 35 BOLI 38, 61 (2016).

Hernandez and Cazapa Barrera

Hernandez testified that he, Cazapa Barrera and others worked approximately 48
hours over a five day period constructing greenhouses at 4640 Takilma Road from June
16, 2021, through June 20, 2021. Cazapa Barrera did not testify at hearing. However,
without contrary evidence, the forum may rely on credible testimony as to the amount of
hours worked. Notably, the credible testimony to support a wage claim need not come
from the wage claimant himself but can be supported with credible testimony from a co-
worker or other person familiar with the hours worked by claimant. Therefore, the fact
that claimant failed to appear at the hearing, in and of itself, did not warrant an
automatic dismissal of his claims. In the Matter of Autoteam, LLC, Global Auto Motors,
LLC, and Drive Credit, LLC, 34 BOLI 44, 54 (2015).

The forum concludes that Hernandez and Cazapa Barrera each worked
approximately 48 hours and are each owed $768 (48 hours x $16) for work performed
for Stay Hai.

Element 4

Each of the four claimants credibly testified that they were not paid the wages
owed to them for work performed for Stay Hai. There is no evidence in the record
showing that Stay Hai paid any wages to any of the six wage claimants. Therefore, the

Agency has established the final element of its prima facie case.
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ORS 652.150 Penalty Wages

The Agency is seeking penalty wages under ORS 652.150(1) and (2) which
provide in pertinent part:

“(1) Except as provided in subsections (2) and (3) of this section, if an
employer willfully fails to pay any wages or compensation of any employee
whose employment ceases, as provided in ORS 652.140 * * *, then, as a penalty
for the nonpayment, the wages or compensation of the employee shall continue
from the due date thereof at the same hourly rate for eight hours per day until
paid or until action therefor is commenced.

(2) If the employee or a person on behalf of the employee sends a written
notice of nonpayment, the penalty may not exceed 100 percent of the
employee’s unpaid wages or compensation unless the employer fails to pay the
full amount of the employee’s unpaid wages or compensation within 12 days
after receiving the written notice. If the employee or a person on behalf of the
employee fails to send the written notice, the penalty may not exceed 100
percent of the employee’s unpaid wages or compensation. * * *”

In the Matter of Christopher Lee Ruston and Christine M. Stahler, 34 BOLI 56, 64
(2015).
OAR 839-001-0470(e) directs, in cases such as this when employees are paid in
a manner other than an hourly rate, that:
“Notwithstanding subsection (d), when wages are earned based on commission,
bonus, piece rate, or other methods not based on hours worked, the wages will
be reduced to an hourly rate for penalty computation purposes by dividing the
total wages earned in the last 30 calendar days of employment by the total
number of hours worked in the last 30 calendar days of employment. If the
employee was employed for less than 30 days, the total wages earned during the
entire period of employment will be divided by the number of hours worked
during the entire period of employment.”
“The maximum penalty will be no greater than the employee’s hourly rate of pay
times 8 hours per day times 30 days.” OAR 839-001-0470(c).

The forum may award penalty wages when a respondent's failure to pay wages

is willful. Willfulness does not imply or require blame, malice, or moral delinquency.
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Rather, a respondent commits an act or omission “willfully” if he or she acts (or fails to
act) intentionally, as a free agent, and with knowledge of what is being done or not
done. In the Matter of Christopher Lee Ruston, 34 BOLI at 63.

Penalty Wages Due to Sadykov, Kashenov, Faraji and Frolova

The Agency proved that Stay Hai did not pay Sadykov, Kashenov, Faraji and
Frolova for work performed in August and September 2020. Stay Hai was aware of the
wage claims as early as April 2023, when M. Clark as the registered agent and
manager of Respondent Stay Hai confirmed for Lopez that he had received notice of
the wage claims. (Findings of Fact — Procedure #9) Respondent acted willfully in failing
to pay Sadykov, Kashenov, Faraji and Frolova for the work they performed.

The forum found that the typical workday for Sadykov, Kashenov, Faraji and
Frolova began at approximately 9:00 a.m. and continued to the early morning hours,
with two meal breaks and various short breaks throughout the day. Given the evidence
that work lights were set up on the porch area of the home where the wage claimant’s
testified they were directed to perform their work as cannabis trimmers, it is reasonable
to infer that they worked until after midnight. Given the lack of documentation by the
employer and the approximations offered by the wage claimants, the forum concludes
that Sadykov, Kashenov, Faraji, and Frolova worked 12 hours each day. The forum
therefore concludes that Sadykov, Kashenov, Frolova and Faraji are owed penalty

wages in the following amounts:

WAGE CLAIMANT DAYSWORKED HOURS WORKED WAGES OWED HOURLY RATE

Sadykov 6 days 72 hours $5,982.50 $83.09
Kashenov 7 days 84 hours $5,707.50 $67.95
Faraji 9 days 108 hours $4,175.50 $38.66
Frolova 5 days 60 hours $1,320.00 $22.00
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The Agency provided documentary and testimonial evidence that in March 2023
its investigative staff made the written demand contemplated by ORS 652.150(2) for
Claimant’'s wages. The Agency’s OOD’s issued on July 10, 2023, repeated this
demand. Because Respondent failed to pay Wage Claimants Sadykov, Kashenov,
Faraji, and Frolova their unpaid wages after receiving the notices, the forum computes

penalty wages at the maximum rate set out in ORS 652.150(1) as follows:

WAGE CLAIMANT HOURLY RATE PENALTY WAGES DUE
Sadykov $83.09 $19,941.60
Kashenov $67.95 $16,308.00
Faraji $38.66 $9,278.40
Frolova $22.00 $5,280.00

Penalty Wages Due Hernandez and Cazapa Barrera

The Agency proved through the credible testimony of Hernandez that he and
Cazapa Barrera were to be paid an hourly rate of $16 for what turned out to be 48 hours
of work. As noted above, Respondent was aware of the wage claims of Hernandez and
Cazapa Barrer as early as April 2023 and failed to pay them the wages owed to them
for work performed for the benefit of Stay Hai. The forum therefore concludes that
Hernandez and Cazapa Barrera are each due penalty wages in the amount of $3,840

($16 x 8 hours x 30 days) pursuant to ORS 652.150.
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1) A certified check payable to the Bureau of Labor and Industries in trust for
Claimant Farkhat Sadykov in the amount of TWENTY-FIVE THOUSAND NINE
HUNDRED TWENTY-FOUR DOLLARS AND TEN CENTS ($25,924.10), less
appropriate lawful deductions, representing $5,982.50 in gross earned, unpaid,
due and payable wages and $19,941.60 in ORS 652.150 penalty wages, plus
interest at the legal rate on the sum of $5,982.50 from October 1, 2020, until
paid, and interest at the legal rate on the sum of $19,941.60 from November 1,
2020, until paid.

2) A certified check payable to the Bureau of Labor and Industries in trust for
Claimant Olsas Kashenov in the amount of TWENTY-FIVE THOUSAND
FIFTEEN DOLLARS AND FIFTY CENTS ($25,015.50), less appropriate lawful
deductions, representing $5,707.50 in gross earned, unpaid, due and payable
wages and $19,308.00 in ORS 652.150 penalty wages, plus interest at the legal
rate on the sum of $5,982.50 from October 1, 2020, until paid, and interest at the
legal rate on the sum of $16,308, from November 1, 2020, until paid.

3) A certified check payable to the Bureau of Labor and Industries in trust for
Claimant Afa Faraji in the amount of THIRTEEN THOUSAND FOUR HUNDRED
FIFTY THREE DOLLARS AND NINETY CENTS ($13,453.90), less appropriate
lawful deductions, representing $4,175.50 in gross earned, unpaid, due and
payable wages and $9,278.40 in ORS 652.150 penalty wages, plus interest at
the legal rate on the sum of $4,175.50 from October 1, 2020, until paid, and
interest at the legal rate on the sum of $9,278.40 from November 1, 2020, until
paid.

4) A certified check payable to the Bureau of Labor and Industries in trust for
Claimant Victoria Frolova in the amount of SIX THOUSAND SIX HUNDRED
DOLLARS ($6,600.00), less appropriate lawful deductions, representing
$1,320.00 in gross earned, unpaid, due and payable wages and $5,280.00 in
ORS 652.150 penalty wages, plus interest at the legal rate on the sum of
$1,320.00 from October 1, 2020, until paid, and interest at the legal rate on the
sum of $5,280 from November 1, 2020, until paid.

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 83


https://1,320.00
https://5,280.00
https://1,320.00
https://6,600.00
https://9,278.40
https://4,175.50
https://9,278.40
https://13,453.90
https://5,982.50
https://19,308.00
https://5,707.50
https://25,015.50
https://19,941.60
https://5,982.50
https://19,941.60
https://5,982.50
https://25,924.10

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

5) A certified check payable to the Bureau of Labor and Industries in trust for
Claimant Jhony Bruno Hernandez in the amount of FOUR THOUSAND SIX
HUNDRED EIGHT DOLLARS ($4,608.00), less appropriate lawful deductions,
representing $768 in gross earned, unpaid, due and payable wages and
$3,840.00 in ORS 652.150 penalty wages, plus interest at the legal rate on the
sum of $768.00 from July 1, 2021, until paid, and interest at the legal rate on the
sum of $3,840.00, from August 1, 2021, until paid.

6) A certified check payable to the Bureau of Labor and Industries in trust for
Claimant Fernando Cazapa Barrera in the amount of FOUR THOUSAND SIX
HUNDRED EIGHT DOLLARS ($4,608.00), less appropriate lawful deductions,
representing $768.00 in gross earned, unpaid, due and payable wages and
$3,840 in ORS 652.150 penalty wages, plus interest at the legal rate on the sum
of $768 from July 1, 2021, until paid, and interest at the legal rate on the sum of
$3,840, from August 1, 2021, until paid.

Lowotins J[L

Caroline Holien, Administrative Law Judge
Bureau of Labor and Industries

Issued ON: January 28, 2026

FINAL ORDER (Stay Hai, Case Nos. 156-24, 157-24) — Page 84


https://4,608.00
https://3,840.00
https://3,840.00
https://4,608.00



