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CHAPTER 839 ARCHIVES DIVISION

BUREAU OF LABOR AND INDUSTRIES SECRETARY OF STATE

FILING CAPTION: Amends rules to account for Senate Bill 907 (2023) and to update OSEA-related rules.

LAST DAY AND TIME TO OFFER COMMENT TO AGENCY: 12/22/2023 5:00 PM

The Agency requests public comment on whether other options should be considered for achieving the rule's substantive goals while reducing negative economic
impact of the rule on business.

A public rulemaking hearing may be requested in writing by 10 or more people, or by a group with 10 or more members, within 21 days following the publication
of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date the Notice was sent to people on the agency mailing list, whichever is later.
If sufficient hearing requests are received, the notice of the date and time of the rulemaking hearing must be published in the Oregon Bulletin at least 14 days
before the hearing.

CONTACT: Josh Nasbe 800 NE Oregon St. Filed By:
971-269-4431 Portland,OR 97232 Josh Nasbe
josh.d.nasbe@boli.oregon.gov Rules Coordinator
NEED FOR THE RULE(S)

Enrolled Senate Bill 907 (2023) requires the Director of the Department of Consumer and Business Services to adopt
rules regarding hazardous conditions at places of employment. As a result, several substantive provisions of these rules
need to be amended to avoid a conflict. The law continues to require the Bureau of Labor and Industries to receive and
investigate discrimination complaints and several additional provisions in these rules are updated accordingly.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE

Enrolled Senate Bill 907 (2023) is available here:
https://olis.oregonlegislature.gov/liz/2023R1/Measures/Overview/SB907

STATEMENT IDENTIFYING HOW ADOPTION OF RULE(S) WILL AFFECT RACIAL EQUITY IN THIS STATE

These rule amendments likely have little to no impact on racial equity in this state. Existing rule provisions must be
deleted to coincide with the adoption of new rules by the Department of Consumer and Business Services, as described
in Enrolled Senate Bill 907 (2023). These amendments to the Bureau's rules are also intended to simplify the rules and
make them more accessible by, for example, deleting provisions that duplicate other sources of law. The Bureau does
not anticipate that these rule amendments will impact racial equity in this state.

FISCAL AND ECONOMIC IMPACT:

The Bureau does not anticipate that these rule amendments will result in a fiscal impact. Portions of the Bureau's
existing rules will be replaced with substantive standards adopted by the Department of Consumer and Business
Services. Neither the deletion of the Bureau's existing standards, nor any of the updates to these rules, is likely to result
in a fiscal impact.
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COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

The rule applies to employees and employers and thus may impact state agencies, units of local government and
members of the public in those capacities. According to the U.S. Small Business Administration, there are approximately
400,000 small businesses operating in Oregon. While any of those businesses may need to address hazardous
conditions in the workplace pursuant to ORS 654.062, it is unlikely that a substantial number of them will be presented
with an actionable fact pattern. Regardless of the frequency with which this issue arises, the substance of the Bureau’s
rule amendments is unlikely to result in a fiscal or economic impact to employers and employees. All employers,
including small businesses, will remain subject to an investigation by the Bureau for violating ORS 654.062(5) and
related rules. The rule amendments, however, are unlikely to result in new reporting, recordkeeping or administrative
activities or costs. As a consequence, the Bureau does not expect an increase in the costs of professional services,
equipment supplies, labor or increased administration in order to comply with these rules.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

Small businesses have not been involved in the development of these rule amendments to date. Small businesses, as
well as the public at large, are invited to provide comment on these rules and the Bureau is providing notice of the
proposed rules via its website, mailing list and the Oregon bulletin.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? NO IF NOT, WHY NOT?

The primary purpose of the rule amendments is to repeal rule provisions that will be replaced by rules adopted by the
Department of Consumer and Business Services. The secondary purpose of the rule amendments is to improve their
readability and otherwise update these rules. This invitation for comment from the public at large is likely to efficiently
surface suggestions relevant to these purposes.

RULES PROPOSED:

839-003-0031, 839-004-0001, 839-004-0003, 839-004-0016, 839-004-0021

AMEND: 839-003-0031

RULE SUMMARY: Amends rule to clarify filing options and delete provisions duplicated in other rules.
CHANGES TO RULE:

839-003-0031
Filing a Complaint under the Oregon Safe Employment Act (OSEA) 1

(1) An aggrleved person or the aggrleved person 's attorney may f|Ie a complaint under the Oregenéa#e

perseneeby—ma#—wrt—h—t—heemeEA onI|ne bv ma|I or in person at any bBureau offlce in the state of Oregon a1
2) "Complaint" means a written statement signed by the aggrieved person that:q

) Gives the name and address of the aggrieved person and the respondent;q

) Identifies the protected elassactivity that forms the basis of the complaint;{]

)

)

Is signed by the aggrieved person;q[
Describes the actions complained of, including:qT

A) The date(s) of occurrence;
B) What the action was and how it harmed the aggrieved person; andql
C

) The causal connectlon between the aggrleved person 's protected eI-ass—and—t—he—aJ—leged—haFm%

(
(a
(b
(c
(d
(
(
(
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{3lactivity and the alleged harm.
Statutory/Other Authority: ORS 659A.805, ORS 651.060
Statutes/Other Implemented: ORS 654.062, ORS 659A.800 - 659A.865

Page 3 of 9



REPEAL: 839-004-0001
RULE SUMMARY: Repeals rule provisions that duplicate statute or other rules.

CHANGES TO RULE:

Page 4 of 9



AMEND: 839-004-0003
RULE SUMMARY: Amends rule to clarify application and cite to statutory definitions.
CHANGES TO RULE:

839-004-0003
Definitions: Discrimination for Opposition to Practices Prohibited by Oregon Safe Employment Act (OSEA) 11

As definedHnused in these rules and ORS 654.08562:9]

(1) "D|scr|m|nat+enlmeleeles—but—rs—|=\et—l+mrteel-te%

weHeeepa%sewH—te@?S—é%é—l—ZS—andBarrmg dlscharglng or construct|velv d|schar2|n§z an emplovee or

prospective employee from employment:q]

el-rsehaegesTreatlng an emplovee or Drospectlve emDIovee worse than others in compensatlon terms, conditions
or privileges of employment;{

(c) Demoting, disciplining, failing to promote, reducing pay, furloughing, reducing force, or otherwise taking action
that adversely affects the terms, conditions or privileges of employment of an employee or prospective employee;
1

(d) Retaliating afzalnst or harassmg an employee or prospectlve employee#emempleymeiﬂrt—eleetheiﬁwwe,ﬂ
ﬁg)Act&dmscrl ; FeeW

{bHf-apersonbarserdischarges-ans by any person, whether or not the person is the individual's employeer or
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organlzatlons and emDIovment agencies.

(2) "Employee" has eng
eeaga+n5t—ﬁ-ndmg—that—a—v+e+atrewhaseeeu—rredthe meaning given that term in ORS 654 0051T

(3) "Employer" has the meaning given that termin ORS 654.005. 1T

action "Oregon Safe EmDIovment Act" or "OSEA" has the meaning given that term in ORS 654 001 1T
(B4) Wheresueh—aetr"Person" has o > ,

wel-atreﬂeeeurredthe meaning given that term in ORS 654 005. 1T

(5) "Place of employment" has the meaning given that term in ORS 654.005.
Statutory/Other Authority: ORS 654:062(5}9A.805, ORS 659A-:8051.060
Statutes/Other Implemented: ORS 654.005;:0RS-654-062-Senate Bill483,-202162
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AMEND: 839-004-0016
RULE SUMMARY: Amends rule to allow for implementation of Enrolled Senate Bill 907 (2023) and to clarify terms.
CHANGES TO RULE:

839-004-0016
Scope of Protection under ORS 654.062(5} 11

(1) ORS 654.06245) prohibits discrimination against an employee or prospective employee Findividual-because
theindividualbecause the employee or prospective employee:

(a) Made any complaint or instituted or caused to be instituted any proceeding under or related to the-Oregon
Safe-EmploymentActHOSEA)OSEA; T

(b) Testified or is about to testify in any such proceeding;

(c) Exercised on behalf of the individualemployee or prospective employee, or others, any right afforded by
OSEAM

(d) Engaged in a practice provided for by OSEA;-e£1

(e) Opposed any practice prohibited by OSEA or which the irdividualemployee or prospective employee in good
faith believed was prohibited by OSEA; or{[

(f) Is perceived to take any actions described in subsections (a) through (e) of this rule.q

(2) ORS 654.062{5) does not state to whom or in what manner an individualemployee or prospective employee
must oppose a practice in order to be protected from discrimination. Protected actions include the
individualemployee or prospective employee communicating opposition to practices prohibited by OSEA, or
which-theindividualthat the employee or prospective employee in good faith believes are prohibited by OSEA, to
anyone, including but not limited to:qT

(a) Coworkers;q1

(b) Employers; andT

(c) Newspapers and other media.$f

Statutory/Other Authority: ORS 654.062{5}, ORS 659A.805

Statutes/Other Implemented: ORS 654.062(5}
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AMEND: 839-004-0021
RULE SUMMARY: Amends rule to clarify filing obligation and to remove provisions.
CHANGES TO RULE:

839-004-0021
Procedures for Complaints; Statutes of Limitation; Private Right of Action; Statutory Construction; Remedies 9

with the Bureau of Labor and Industries.q
(2)(a) The complaint must be filed with the Bureau within one year after the date on which the aggrieved
per—seﬂemplovee or prospectlve employee has reasonable cause to belleve they have been dlscrlmlnated agalnst

prospective employee may establlsh the date on which the employee or prospectlve emplovee had reasonable
cause to believe thev have been d|scr|m|nated agamst based fon the employee S workpl—aee—eentm&e&sl-y—en—ahd

own statement or other eV|dence offered bv the emplovee or prospectlve emplovee 1T

(Bb) If the emponer 3

ﬂleaeempldlsagrees W|th the date the emplovee or prospective emplovee had reasonable cause to believe thev

have been discriminated against, the burden is on the employer to show that the employee knew-ersheould-have

prospective emplovee had reasonable cause at an earlier date.q

(3)(a) Upon receipt of a complaint the Bureau will process the complaint under the procedures, policies and
remedies established by ORS chapter 659A and the policies established by ORS-654-:001t6-654-295,-654412te
654423-and-654-7+50+6-654780SEA in the same way and to the same extent that the complaint would be
processed if the complalnt mvolved aIIegatlons of unlawful employment practlces under ORS 659A 030(1)(f).9

P . . o filog o
(—b)—'Fhe—aggHeved—perenb The emplovee or prospectlve emplovee may appeal the d|sm|ssaI to the Oregon
Occupational Safety and Health Division within 15 calendar days of issuance of the determination.q[

(54) Provisions of OSEA are to be construed to the extent possible in a manner that is consistent with any similar
provisions of the federal Occupational Safety and Health Act of 1970, 29 USC ch.152651-678 as amended
(OSHA)T

A TFhecommissionererthecirediteourtBureau may order all appropriate relief including rehiring or
reinstatement to the employee's former position with back pay.

Statutory/Other Authority: ORS 654:062{5}9A.805, ORS 652A:8051.060

Statutes/Other Implemented: ORS 654.062{5}, ORS 659A.030(1)(f); House Bil-2420,2021
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