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DIVISION 70

CONDITIONS OF PAROLE AND POST-PRISON SUPERVISION

Conditions Not Limited by Exhibit J
255-070-0001

(1} The Board may order parole conditions pursuant to OAR 255-070-0015.
(2) The Board shall approve post-prison supervision conditions pursuant to OAR 213-11-001.
{3) Conditions of parole and post-prison supervision are not limited to those shown in Exhibit J.

Statutory Authority:  (ORS 144.096, 144.102, 144.270)

History: (5/31/85; 11/3/86, temporary; 4/1/87; 4/15/88, temporary; 5/19/88;7/1/88;
10/18/88; 4/5/90; 4/30/92, temporary; 10/9/82; 10/15/93, 11/09/98,
9-15-99 Notice/Temp, 11-15-99, 05-22-00, 12/15/01-Notice/Temp,
01-29-02, 04-15-02 - Notice/Temp, 06-17-02, 06-13-03-notice/temp,
10-10-03, 01-14-04)}

Qffender Return to County of Residence
255-070-0003

(N Unless the Board waives the condition, the Board shall order as a condition of parole or
post-prison supervision that an offender reside for the first six months in the county where
the offender resided on the date of the last arrest for a crime resulting in imprisonment.

{2) {a) The Board or the Department of Corrections may establish the county of residency
by obtaining the last address of record at the time of the offense from all of the
available information in the following records:

(A) An Oregon driver's license, regardless of its validity;
(B) The Department of Revenue;
(C) The Department of State Police, Bureau of Criminal Identification;
(D} The Department of Human Resources; or
(E) The Department of Corrections,
{b) If the records do not disclose the county of residency, the Board or the Department

shalt find the offender resided in the county where she or he committed the crime.

{c) If the offender is serving multiple sentences, the county of residence shall be
determined according to the date of the last arrest resulting in a conviction.

(d) In determining the offender’s county of residence for purposes of this rule, the Board
may not consider offenses committed by the offender while the offender was
incarcerated in a Department of Corrections facility.

{3) Upon motion of the Board, an offender, a victim, or a district attorney, the Board may waive
the residency requirement after finding:

01-14-04 Conditions of Parole



{(a) the offender provided proof of a job with no set ending date in a county other than
the established county of residence;

(b) the offender poses a significant danger to the victim;

(c} the victim or victim's family poses a significant danger to the offender residing in the
county of residence.

{d) the offender has a spouse or biological or adoptive family, residing in other than the
county of residence, who will be materially significant in aiding in the rehabilitation

of the offender and in the success of the parole or post-prison supervision period;

{e) the Board requires that the offender participate in a treatment program which is not
available in the county of residence;

{f} the offender desires release to another state or another state has a detainer; or
{g) other good cause.

Statutory Authority: {ORS 144.270(5)}

History: {11/1/89; 10/15/91; 10/9/92, 9-15-99 — NOTICE/TEMP, 11-15-99}

Parolee Placement in Community Corrections Centers; Standards; Limitations
255-070-0005

History: {2/1/79; 5/31/85, repealed)

Guidelines on General Condition Relating to "Best Interest” Return
255-070-0010

History: {2/1/79; 5/31/856; 11/3/86, temporary; 4/1/87; 5/19/88, repealed)

Establishing Conditions
255-070-0015

(1) The Board may order an exit interview prior to the inmate’s release date to review the
inmate’s case and set or approve conditions. See Division 80 for exit interview procedures.

{2} If the Board decides to waive an exit interview, it shall specify the parole condition(s) prior
to release and shall include the conditions on an order of supervision.

{3) If the Board decides to waive an exit interview, it shall specify, in an order given to the
offender upon release from incarceration, the post-prison supervision condition(s).

{4) Once the Board establishes the conditions, the Board may amend the conditions and issue
an amended order by:

01-14-04 Conditions of Parole



(5]

{6)

{7)

{8

(9}

(10)

{a) considering a requested modification administratively, if the amendment is requested
before the inmate’s release on parcle or post-prison supervision or if a condition is

deleted after release; and

(b) citing to a hearing, if the amendment is requested after release and the offender
does not consent in writing to the addition of conditions.

The Hearings Officer may amend the conditions, after a hearing, unless the offender waives
the hearing. The Hearings Officer shall send notice of the amendment to the Board.

If the offender waives the right to a hearing and consents in writing to the addition of
conditions, the supervising officer may amend the conditions. The officer shall send notice

of the amendment to the Board.

If the Board does not override the Hearings Officer or supervising officer amended
conditions, the Board shall issue an amended order of conditions, however, the condition is
in effect from the date the supervising officer or Hearings Officer orders it.

The Board or the Hearings Officer shall conduct a hearing under section {4} and (5} of this
rule applying rules governing violation hearings in Division 75.

When a supervisory authority requests amended conditions before the inmate is released on
parole or post-prison supervision, the supervisory authority shall submit the request in
writing or by teletype to the Board prior to the release date.

An offender may appeal the conditions of parole or post-prison supervision pursuant to the
procedures of Division 80.

Statutory Authority: (ORS 144.096, 144.098, 144.102, 144.106, 144.125, 144.185, 144.270,

History:

144.343)
(5/19/88, 4/5/90; 4/30/92, temporary, 10/9/92, 11/09/98)

01-14-04 Conditions of Parole






EXHIBIT J

(ORS 144,102, 144.270, 144,275, 181.535)
CAR 255-060-0008, 255-065-0005, 255-070-0001-0015, 255-075-0002, 255-075-0004)

GENERAL/SPECIAL PAROLE AND POST-PRISON SUPERVISION CONDITIONS

Parole/Post-Prison Supervision is subject to all tisted General Conditions and the designated Special
Conditions. Prior to release the Board may modify the conditions at any time. After parole/post-
prison supervision has commenced, conditions may be added upon your signed consent or after

opportunity to be heard, orally or in writing.

Parole or Post-Prison Supervision may be revoked for violation of any of these conditions and/or you
may be returned when parole or post-prison supervision is not in your best interest or the best

interest of society.

The Board may, at it's discretion, sanction violations of Parole or Post-Prison Supervision
Conditions; sanctions may include returning you to the Department of Corrections custody.

As used in this exhibit, the following words have the following meanings: "Offender” means persons
refeased to parole or post-prison supervision. "Parole Officer” shall also mean the supervisory

authority under the post-prison supervision system.

GENERAL CONDITIONS

1. Pay supervision fees, fines, restitution or other fees ordered by the Court.
2. Not use or possess controlled substances except pursuant to a medical prescription.
3. Submit to testing of breath or urine for controlled substance or alcohol use if the offender

has a history of substance abuse or if there is a reasonable suspicion that the offender has
illegally used controlled substances.

4, Participate in a substance abuse evaluation as directed by the supervising officer and follow
the recommendations of the evaluator if there are reasonable grounds to believe there is a

history of substance abuse.

5. Remain in the State of Oregon until written permission to leave is granted by the
Department of Corrections or a county community corrections agency. Offender
automatically waives extradition if offender absconds supervision out of State.

6. if physically able, find and maintain gainful full-time employment, approved schooling, or a
full-time combination of both.

7. Change neither employment nor residence without prior permission from the Department of
Corrections or a county community corrections agency.

8. Permit the supervising officer to visit the offender or the offender's residence or work site,
and to conduct a walk-through of the common areas and of the rooms in the residence
occupied by or under the control of the offender.

01-14-04 Conditions of Supenvision



10.

11.

12.

13.

Consent to the search of person, vehicle or premises upon the request of a representative of
the supervising officer if the supervising officer has reasonable grounds to believe that
evidence of a violation will be found, and submit to fingerprinting or photographing, or both,
when requested by the Department of Corrections or a county community corrections

agency for supervision purposes.

Obey all laws, municipal, county, state and federal.

Promptly and truthfully answer all reascnable inquiries by the Department of Corrections or a
COunty community corrections agency.

Not possess weapons, firearms, or dangerous animals.

Report as required and abide by the direction of the supervising officer.

Offender shall be evaluated by a mental health evaluator and follow all treatment
recommendations.

Offender shall continue to take any psychiatric or psychotropic medication that was
prescribed prior to or at the time of release from custody until otherwise directed by a
physician. At the direction of the parole officer, the offender shall undergo a psychiatric
evaluation and take any medications recommended. The offender shall comply with a

medication monitoring program at the request of the parole officer.

Offender shall have no contact with minor females and shall not frequent any place where
minors are likely to congregate {e.qg., playgrounds, schoal grounds, arcades} without prior
written approval from their supervising officer.

Offender shall have no contact with minor males and shall not frequent any place where
minors are likely to congregate (e.qg., playgrounds, school grounds, arcades} without prior

written approval from their supervising officer.

Offender shall submit to random polygraph tests as part of a sex offender surveillance
program. Failure to submit to the tests may result in return to custody. Specific responses

to the tests shall not be the sole basis for return to custody.

Offender shall enter and complete or be successfully discharged from a recognized and
approved sex offender treatment program which may include polygraph and/or
plethysmograph testing. The offender shall abide by all rules and conditions of the sex
offender treatment program. Offender shall abide by a prohibition of sexually deviant
materials, activities or behavior that the offender may use for the purpose of deviant sexual
arousal, unless otherwise allowed by the Parole Officer in writing.

Offender shall pay court ordered restitution to the clerk of the court of the county of
sentencing (ORS 137.106, OAR 255-065-0005).

If required to report as a sex offender under ORS 181.595, report with the Department of
State Police, a Chief of Police, a county Sheriff, or the Supervising Agency when supervision
begins, within 10 days of a change in residence and once a year within 10 days of the

person’ s date of birth.

Conditions of Supervision

01-14-04



14,

11.

12.

13.

Offender shall not possess or use intoxicating beverages.

Other: Special conditions may be imposed that are nat listed above when the Board of
Parole and Post-Prison Supervision determines that such conditions are necessary.

Otffender shall have no contact direct or indirect with those listed below:

Consent to search of computer or other electronic equipment upon the request of the
supervising officer, or their representative, if the supervising officer has reasonable grounds

to believe that evidence of a violation will be found.

Sex Offender Package:

(a)
(b)

(c)

{d)

{e}

(f)

{g}

(i}

{j)

(k)

01-14-04

Agreement to comply with any curfew set by the board, the supervisory authority or
the supervising officer.

A prohibition against contacting a person under 18 vyears of age without the prior
written approval of the board, supervisory authority or supervising officer.

A prohibition against frequenting, without the prior written approval of the board,
supervisory authority or supervising officer, a place where persons under 18 years of
age regularly congregate.

A prohibition against working or volunteering at a school, day care center, park,
playground or other place where persons under 18 vears of age regularly congregate,
Entry into and completion of or successful discharge from a sex offender treatment
program approved by the board, supervisory authority or supervising officer. The
offender shall abide by all rules and conditions of the sex offender treatment
program. The program may include polygraph and plethysmograph testing. The
person is responsible for paying for the treatment program.

A prohibition against any contact with the victim, directly or indirectly, unless
approved by the victim, the person’s treatment provider and the board, supervisory
authority or supervising officer.

Unless otherwise indicated for the treatment required under subparagraph (E) of this
paragraph, a prohibition against viewing, listening to, owning or possessing any
sexually stimulating visual or auditory materials that are relevant to the person's
deviant behavior.

Agreement to consent to a search of the person or the vehicle or residence of the
person upon the request of a representative of the board or supervisory authority if
the representative has reasonable grounds to believe that evidence of a violation of a
condition of post-prison supervision will be found.

Participation in random polygraph examinations to obtain information for risk
management and treatment. The person is responsible for paying the expenses of
the examinations. The results of a polygraph examination under this subparagraph
may not be used in evidence in a hearing to prove a violation of post-prison
supervision,

Maintenance of a driving log and a prohibition against driving a motor vehicle alone
unless approved by the board, supervisory authority or supervising officer.

A prohibition against using a post-office box unless approved by the board,

supervisory authority or supervising officer.

Conditions of Supervision
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255-060-0011
Procedures for Predatory Sex Qffender

(1)

(3)

(4)

(5

For purposes of this rule, a person is a predatory sex offender if the person exhibits
characteristics showing a tendency to victimize or injure others and has been convicted of
one or more of the following offenses: Rape in any degree, Socdomy in any degree, Unlawful
Sexual Penetration in any degree or Sexual Abuse in any degree. In determining whether an
inmate or offender is a predatory sex offender under this rule, the Board shall use only the

SoxDOHsnderRisk-AssasementScala-STATIC-99 (Exhibit Q-l) and definitions {Exhibit Q-lf)

which have been approved by the Department of Corrections as required by ORS
181.585(2).

The procedures set forth in this rule only apply to inmates or offenders released from a
Department of Corrections |nst1tut:on on or after May 1 2004 after serving a sentence of

more than 12 months. »
Jdardary—-1888—Predatory sex offender desrgnatlons made by the board for |nmates or
offenders released from a Department of Corrections institution before May 1, 2004, are not
included in this rule. Those designations are governed by the rules in effect When the

designation was made.

Subject to the procedures set forth in this rule, the Board will make a finding that an inmate
or offender s a predatory sex offender lf the inmate or offender scores t-hr:ee-er-—me#e—etamd

oA at¥lel g & a S

Seale four or more pomts on the STATIC 99.

A finding that an inmate or offender is a predatory sex offender may be made by one Board
Member. A finding that an offender is a predatory sex offender will be contained in the
inmate’s or offender’s original order of supervision or an amended order of supervision.

Subject to the procedures set forth beIOW |nmates or offenders who score t-h-Fee—er—me;e

Aeeeeeeeem—Seale four or more polnts on the STATIC 99 have the rlght to be adv:sed of
their score and submit written objections to the Board before the Board makes a predatory

sex offender finding. The Notice of Rights and Written Objections form for this rule are
Exhibits Q-lll and O-IV of the Board’s rules.

(a) Written objections must be received by a Department of Corrections’ institution or
release counselor, a supervising officer or the Board within three days of the date the
offender or inmate signed the Notice of Rights (Exhibit Q-Ifl).

{b) The Board must receive and review the signed Notice of Rights {Exhibit O-lllj or
written documentation that the inmate or offender refused to sign the Notice of Rights

before a predatory sex offender finding is made.

{c} The Board must consider any written objections to the score on the-SexOfforderRisk

AssossmontSeore STATIC-99 timely submitted by the inmate or offender before
making a predatory sex offender finding. The Board shall make the predatory sex
offender finding if there is evidence to support a score on the Sex-DfandorRisk

SGG-I-G—{-EX-h-rb-I—t—Q—H«—STATIC 99 of four or more plonts




{6)

(7)

Inmates or offenders may elect to waive their right to submit written objections. e—waive
thoir—right-porticipate-in-a-hearhg-as-sat-forth-inthis+rule. Any such waiver must be in
writing. When an inmate or offender waives their right to submit written objections or to
participate in a hearing, the Board may make the predatory sex offender finding if the

inmate’s or offender’s score on the S&x—@ﬁende;—%%&ese&emem—&a#e—r&—aﬁea&t—&@re;—

N ara o aldats a¥a s - a a OALE

STATIC-99 is four Or more points.

Pursuant to ORS 181.588, the community corrections agency supervising an inmate or
offender found to be a predatory sex offender shall notify anyone whom the agency
determines is appropriate that the person is a predatory sex offender. The agency shall
make this determination as required by ORS 181.586.

Statutory Authority: Chapter 163 (1999 OR Laws)

History:

{02-15-00, 03-12-02, 06/13/03, 10-10-03, 01/14/04 —~ Temp/Notice)



Repealed 01-14-04
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Risk Assessment Scale






SoIJON/aWSa] pO-PL-LU

1o9UsHIOM BULIOOS 66-DI1V.LS

EXHIF ™l

STATIC-99 SCOR WORKSHEET
(lnmate Name: SID No. Evaluator; Date:
Risk Factor Codes Score | Comments ]
1 | Young Aged 25 or older 0
Aged 18 — 24,99 1
2 | Single Ever lived with lover for at
least two years?
Yes 0
No 1
3 Index Non-sexual violence No 0]
Yes 1
4 | Prior non-sexual violence No 0
Yes 1
5 1 Prior Sex Offenses Charges Convictions
{Same rules as in RRASOR) None None o
1-2 1 1
3-5 2=-3 2
5+ 4+ 3
B Prior sentencing dates 3 orless o
|| {excluding index) 4 ormore 1
7 i Any convictions for non- No 0
contact sex offenses Yes 1
8 | Any Unrelated Victims No 0
Yes 1
9 | Any Stranger Victims No it
Yes 1
1 Any Male Victims No 0
0 Yes 1
| TOTAL SCORE —
TRANSLATING STATIC-99 SCORES INTO RISK CATEGORIES
[ STATIC-99 Label for Risk Category Sexual recidivism
SCORE 5 years 10 years N 15 years
0 Low .05 11 _ 13
1 Low .08 .07 T .07
2 Medium-Low .09 13 .16
3 Medium Low 12 14 ] 19
4 Medium-High .26 .31 .36
5 | Medium-High .33 .38 40
|6 + | High _ .39 | 45 52
1-05-04 Temp/Notice STATIC-99 Scoring Worksheet (Revised 11/13/02)






EXHIBIT Q-ll

DEFINITIONS

Definitions

Lo,

For the purposes of a STATIC-99 assessment a sexual offence is an officially recorded sexual
misbelaviour or criminal behaviour with sexual infent. To be considered a sexual offence the sexual
misbehaviour must result in some form of eriminal justice infervention or official sanction. For people
already engaged in the criminal justice system the sexual misbehaviour must be serious enough that
individuals could be charged with a sexual offence if they were not already under legal sanction. Do not
count offenices such as failure to register as a sexusl offender or consenting sex in prisor.

Criminal justice interventions may include the following:
¢ Alfernative resolutions agreements (Restorative Justice)
* Arrests '
o Charges
«  Community-based Justice Committee Agreements
¢ Criminal convictions
* Institutional rule violations for sexual offences (Do not count consenting sexual activify in
prisom)
* Parole and probation violations

Sanctions may include the following:
Alternative resolution agreements
Community supervision
Conditional discha‘rges

Fines

Imprisonment

Loss of institutional time credits due to sexual offending (“worktime credits”™)

¢ 4 s s

senerally, "worktime credit” or “institutional time credifs” means credit towards (time off) a prisoner's
entence for satisfactory performance in work, fraining or education programs. Any priscner who
ceumulates “worktime credit” may be denied or may forfeit the credit for failure or refusal fo perform
ssigned, ordered, or directed work or for receiving a serious disciplinary offense.

exual offences are scored only from official records and both juvenile and adult offences count. You
\ay not count self-reported offences except under certain limited circumstances, please refer to the '
itrodection section — sub-section “Self-report and the STATIC-95".

n offence need not be called “sexual” in its legal title or definition for a charge or conyviction to be
msidered a sexual offence. Charges or convictions that are explicitly for sexual assaults, or for the

xual abuse of children, are counted as sexual offenses on the STATIC-99, regardless of the offender’s
otive. Offenses that directly involve illegal sexual behaviour are counted as sex offenses even when the
sal process has led to a “non-sexual” charge or conviction. An example of this would be where an
fender is charged with or pleads guilty to a Break and Enter when he was really going in to steal dzrty

derwear to use for fetishistic purposes.

addition, offenses that involve non-sexual behavior are counted as sexual offenses if they had a sexual
stive. For example, consider the case of a man who sirangles a woman fo death as part of a sexual act
: only gets charged with manslaughter. In this case the manslaughtfer charge would still be considersd a
-ualoffence. Similarly, 2 man who strangles a woman to gain sexual compliance but only gets charged
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EXHIBIT Q-II

DEFINITIONS

Scoring the STATIC-99 & Computing the Risk Estimates

Usingthe STATIC-99 Coding Forim (Appendix 5) sum all individual item scores for a tofal risk score
based upon the ten items. This total score can range from “0” to “12”.

‘Scoresof 6 and greater are all considered high risk and treated alike.

enfages

Omnce you have computed the total raw score refer to the table titled STATIC-99 Recidivism Perc

by Risk Level {Appendix 6).

Here you will find recidivism risk estimates for both sexual and violent recidivism over 5, 10, and 15-year
projections. In the lefti-most column find the offender’s raw STATIC-99 risk score. Remember that -
scores of 6 and above are read off the “6” line, high risk. :

For example, if an offender scored a “4” on the STATIC-99 we would read across the table and find that
this estimate is based upon a sample size of 190 offenders which comprised 18% of the original sample.
Reading further, an offender with a score of “4” on the STATIC-99 is estimated as having a 26% chance
of sexual reconviction in the first 5 years of liberty, a 31% chance of sexual reconviction over 1) years of
freedom, and a 36% chance of sexual reconviction over 15 years in the community.

For violent recidivism we would estimate that an offender that scores a “4” on the STATIC-99 would
have a 36% chance of reconviction for a violent offence over 5 years, a 44% chance of reconviction for a
violent offence aver 10 vears, and a 52% chance of reconviction for a violent offence over a 15 year
period. It is important fo remember that sexual recidivism is included in the estimates of violent
recidivism. You do not add these two estimafes together to create an estinate of violent and sexual
recidivism. The estimates of violent recidivism inciude incidents of sexual recidivism.

STATIC-99 risk scores may also be communicated as nominal risk categories using the following
guidelines. Raw STATIC-99 scores of “0” and “1” should be reported as “Low Risk”, scores of “2” and
“3” reported as “Moderate-Low™ risk, scores of “4” and “5” repotted as “Moderate-High” risk, and scores

of “6” and above as “High Risk™.

Having determined the estimated risk of sexual and violent recidivism we suggest that you review
Appendix seven (7) which is a suggested template for communicating STATIC-99 risk information in a

report format.
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EXHIBIT Q-lI

DEFINITIONS

Item # 10 - Any Male Victims?

The Basic Principle: Rescarch shows that offenders who have offended against male children or male
adultsrecidivate at a higher rate compared to those who do not have male victims. Having male victims
is corrzlated with measures of sexual deviance and is seen as an mdication of increasad sexual deviance;
see Hanson and Bussiére (1998), Tablsz 1.

Information Required to Score this ftem: To score this item use all available credible information.
“Credible Information” is defined in section “Ttems #8, #9, & #10 - The Three Victim Questions”.

The Basic Rule: If the offender has male victirs of sexual offences, non-consenting adults or child
vietims, score the offender a “1” on this item. Ifthe offender’s vietims of sexual offences ate all female,
score the offender a “0” on this item.

Included in this cafegory are all sexual offences involving male victims. Possession of child pornography
involving boys, however, does not count. Exhibitionism to 2 mixed group of children (girls and boys)
would not count unless there was clear evidence the offender was targeting the boys. Contacting male
victims over the Internet does count.

If an offender assaults a transvestite in the mistaken belief the victim is a female (may be wearing female
clothing) do not score the transvestite as a male victim. Ifif is certain the offender knew he was
assaulting a male before the assault, score a male victim.

In sorne cases a sexual offender may beat-up or contain (lock in a car frunk) apother male in order to

sexually assault the male’s date (wife, etc.). If the perpetrator simply assaults the male (non-sexual) in
order to access the female you do not count him as a male victim on the STATIC-99. However, if the

perpetrator involves the male in the sexual offence, such as tying him up and making him watch the rape
(forced voyeuristic activity), the assault upon the male victim would count as a sexual offence and the

male victim would count on the STATIC-99,
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EXHIBIT Qi

DEFINITIONS

[tem # 9 - Any Stranger Victims?

The Basic Prineiple: Research shows that having a skanger victim is related to sexual recidivism. Ses
Hanson and Bussiére (1998), Table 1 - Item “Victim Stranger (versus acquaintance)”.

Information Required to Score this Ifem: Use all credible information fo score this item. “Credible
Information” Is defined in the section “Ttems 48, #9, & #10 - The Three Victim Questions”.

The Basic Rule: If the offender has victims of sexual offences who were strangers at the time of the
offence, score the offender a “1” on this item. Ifthe offender’s victims of sexual offences were all known
to the offender for at least 24 hours prior to the offence, score the offender a “0” on this item. If the
offender has a “stranger” victim, Ttem #8, “Any Unrelated Victims”, is generally scored as well.

A victim s considered a stranger if ihe victim did not know the offender 24 hours before the offence.
Victims contacted over the Internet are not normally considered strangers unless a meeting was planned

for a time less than 24 hours after initial commmunication.

For Stranger victims, the offender can either not know the victim or it can be the victim not knowing the
offender. In the first case, where the offender does not know the victim, (the most common case), the -
offender chooses someone who they are relatively sure will not be able to identify them (or they just do
not care) and offends against a stranger. However, there have been examples where the offender “should”
have known the victim but just did not recognize them. This occurred in one case where the perpefrator
and the victim had gone to school together but the perpetrator did not recognize the victim as someone
they knew. In cases like this, the victim would still be a stranger victim as the offender’s infention was to

attack a stranger.

The criferia for being a stranger are very high. Even a slight degree of knowing is enough for a victim not
to be a stranger.. If the victim knows the offender at all for more than 24 hours, the victim is not a
stranger. For example, if the victim was a convenience store clerk and they recognized the perpetrator as
someene who had been in on several occasions to buy cigarettes, the victim would no longer be a stranger
victim- Ifa child victim can say they recognize the offender from around the neighborhood and the
perpefrator has said “Hi” to them on occasion, the child is no longer a stranger victim. The evaluator
must determine whether the victim “knew” the offender twenty-four hours (24) before the assault tock
place. The criteria for “know/knew” is quite low but does involve some level of interaction. They need
not krow each other’s names or addresses. However, simply knowing of someone but never having
interacted with them would not be enough for the victim to count as “known”.

The Reverse Case
n cases of “stalking” or stalking-like behaviours the offender may know a great deal about the victim and

heir habits. However; if the victim does not know the offender when they atfack this still qualifies as a
franger victim.

"he “24 hour” rule also works in reverse — there have been cases where a performer assaulted a fan the
irst time they met. In this case, the victim (the fan) had “known of” the performer for years, but the

erformer (the perpetrator) had not known the fan for 24 hours. Hence, in cases such as this, the vietim
rould count as a stranger because the perpefrator had not known the victim for 24 heurs prior fo the

ffence.

ateret, e—maﬂ, and telephone

omelimes offenders attempt to access or Iure victims over the Internet. This is a special caseand the
weslold for not being a stranger victim is quite low. If the offender and the victim have communicated
ser the Internef (e-mail, or telephone) for more than twenty-four hours (24 hours) before the inifial face-
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EXHIBIT Q-ll

DEFINITIONS

¢ Grandmother
+  Grandson’s wife

« Mother
* Niece/Nephew
« Sister

« Son’s wife
Stepdaughter/Stepson (Must have more than two years living together hefore abuse begins)
e  Wife and Ex-wife :
o Wife’s daughter/step-daughter
o Wife’s granddaughter
¢ Wife’s grandmother
¢ Wife’s mother
The relationships cau be full, haif, adopted, or common-law (two years living in these family
relationships). The mirror relationships of the opposite gender would also count as related (e.g., brother,

sons, nephews, granddaughter’s husband).

People who are seen as unrelated for the purposes of scoring the STATIC-99
Any step-relafions where the relationship lasted Iess than two years
Daughter of live-in girlfriend/Son of live-in girlfriend

(less than two years living together before abuse begins)

*

+  Nephew’s wife

¢ Secoad cousins

«  Wife's aunt
Decisions about borderline cases (e.g., brother’s wife) should be guided by a consideration of the
psychological relationship existing prior to the sexuval assault. If an offender has been living with the
victim in a family/paternal/fraternal role for tweo years prior to the onset of abuse, the victim and the

offender would be considered related.

Becoming “Unrelated” :
[f an cffender who was given up for adoption (removed etc.) at birth (Mother and child having no contact

since birth or shorﬂy after) and the Mother (Sister, Brother ete.) is a complete stranger that the offender
would not recognize (facial recognition) as their family, these biological family members could count as
Jnrelsted Victims. This would only happen if the offender did not know they were offending against a

amnily member.
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EXHIBIT Q-ll

DEFINITIONS

item # 8 - Any Unrelated Victims?

The Basic Principle: Rescarch indicates that offenders who offend only against family members
recidivate at a [ower rate compared to those who have victims outside of their immediate family (larris &
Hanson, Unpublished manuscript). Having victims outside the immediate family is empirically related to

a corresponding increase In risk.

Information Required to Score this Item: To score this ifem use all available credible inforiation
“Credible Information” is defined in the previous section “Ttems #8, #9, & #10 -The Thres Victim

Questisns”™,

The Basic Rule: If the offender has victims of sexual offences outside their fmmediate family, score the
offender a “17 on this ifem. Ifthe offender’s victims of sexual offenices are all within the imme'diaie

family score the offender a “0” on this ifem.

A related victim is one where the relationship is sufficiently close that marriage would normally be
prohibifed, such as parent, brother, sister, uncle, grandparent, stepbrother, and stepsister. Spouses
(married and common-law) are also considered related. When considering whether step-relations are
related or not, consider the nature and the length of the pre-existing relationship between the offender and
the viciim before the offending started. Step-relationships lasting less than two years would be
considered unrelated (e.g., step-cousins, stepchildren). Adult stepchildren would be considered related if

" they had lived for two years in a child-parent relationship with the effender.

Time and Jurisdiction Concerns

A difficulty In scoring this item is that the law concerning who you can marry is different across
Jjurisdictions and across time periods within jurisdictions. For example, prior to 1998, in Ontario, there
were 17 relations a man could not marry, including such oddities as “nephew’s wife” and “wife’s
grandmother”. In 1998 the law changed and there are now only 5 cafegories of people that you cannot
marry in Ontario: grandmother, mother, daughfer, sister, and granddaughter (full, half, and adopted).
Hence, if a man assaulted his niece in 1997 he would not have an unrelated victim but if he committed the
same crime in 1998 he would technically be assaulting an unrelated victim. We doubt very much the
change in law would affect the man’s choice of victim and his resulting risk of re-offence. As a result the

following rules have been adopted.
People who are seen as related for the purposes of scoring the STATIC-99

1. Legally married spouses
Any live-in lovers of over two years duration. (Girlfriends/Boyfriends become related once they have

2.
lived with the offender as a lover for two years)
3. Anyone too closely related to marry (by jurisdiction of residence of the perpelrator)
4. The following relations whether or not marriage is permitted in the jurisdiction of residence of the
perpetrator:
« Aunt

¢ DBrother’s wife
Common-law wife/Ex comumon-law wife (lived together for 2 years)

*  Daughter
s Father’s wife/step- mother
¢ First cougins
« Granddaughter
+  Grandfather .
¢ (Grandfather's wife
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EXHIBIT Q-lI

DEFINITIONS

Stayed Charges
Vietim information obtained from stayed charges should be counted.

Victints not at home
If an offender breaks info houses, (regardless of whether or not the vitctims are there to witness the

offence) to commit a sexual offence, such as masturbating on of stealing their underganments or does
some other sexual offence — victims of this nature are considered victims for the purposes of the STATIC-

99. Assume only female victims unless you have evidence to suggest that the offender was targeting

males.
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EXHIBIT Q-

DEFINITIONS

If the mfbrmation is credible (Children’s Protective Association, victim impact statements, police reports)
youmay use this information to code the three victim questions, even if the offender has never been
aitested or charged for those offences.

Exhibitionism

In casss of exhibitionism, the three victim items may be scored if there was a targeted victim, and the
evaluztor is confident that they know before whom the offeader was trying to exhibit. If the offender
exhibits before a mixed group, males and females, do not score “Male Victim” unless there is reason 1o
believe that the offender was exhibiting specifically for the males in the group. Assume only female
victims unless you have evidence to suggest that the offender was targeting males.

Example: If a man exposed to a school bus of children he had never seon before (both genders), the
evaluator would score this offender one risk point for Unrelated Victim, one risk point for Stranger
Victim, but would not score a risk point for Male Victim unless there was evidence the offender was

specifically targeting the boys on the bus.

In cases where there is no sexual context (i.e., the psychotic street person who takes a shower in the town
fountain) there are no victims regardless of how offended they might be or how many people witinessed

the event

Internet Victims and Intention

If an cffender provides pornographic material over the Internet, the intent of the communication is

important. In reality a policeman may be on the other end of the net in a “sting™ operation. If the

offender thought he was providing pornography to a child, even though he sent it to a police officer, the
victim information is counted as if a child receivéd it. In addition, when offenders attempt, over the

Internet, to contact face-to-face a “boy or girl” they have contacted over the Internet the victim

information counts as the intended victim, even if they only “met” a policeman.

Intention is important. In a case were a child was pretending to be an adult and an adult “shared
pornography with that person in the honest belief that they were (legally) sharing it with another adult
there would not be a victim.

Pblygraph Information .
Victim information derived solely from polygraph examinations is not used to score the STATIC-99
unless it can be corroborated by outside sources or the offender provides sufficient information to support

a new criminal investigation.

Prowl by Night - Voyeurism
For these types of offences the evaluator should score specific identifiable victims. However, assune
only female victims unless you have evidence fo suggest that the offender was targeting males.

Sexual Offences against Animals
Whilethe sexual assault of animals counts as a sexual offence, animals do not count as victims. This
sategory is restricted to human victims. It makes no difference whether the animal was a member of the

amily or whether it was a male animal or a stranger animal.

jex with dead bodies
fan offender has sexual contact with dead bodies these people do count as vietims. The evaluator should

core the three victim questions based upon the degres of pre-death relationship between the perpetrator

nd the victin:.
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EXHIBIT Q-ll

DEFINITIONS

stumbling upon a crime scene does not make the observer a victim regardiess of how repugnant the

observer finds the behaviour.

Acquitted or Found Nof Guilty

The criteria for coding victim information is “all credible information”.
important to distinguish between the court’s stringent standard of determining guilt (Beyond a reasovable
doubt} and “What is most likely to be true” - a balance of probabilities. When the court sticks to the
“Beyond a reasonable doubt” criteria they are not concluding that someone did not do the crime, just that
the evidence was insufficient to be certain'that they did it. The risk assessment perspective is guided by:
“Oan the balance of probabilities, what is most likely to be frue?” If the assessor, “On the balance of
probabilities” feels that the offence more likely than not took place the victims may be counted.

In this type of situation it is

For the assessiment, therefore, it may be necessary to review the cases in which the offender was acquitted
or found “Not Guilty” and make an independent defermination of whether it is more likely than not that
there weie actual victims. If, in the evaluators opinion, it were more likely that there was no sexual
offence the evaluator would not connt the victim information. In the resulting report the evaluator would
generally include a score with the contentious victim information included and a score without this v1c’qm

information included, showing how it effacts the risk assessment both ways.

This decision to score acquittals and not guilty in this manner is buttressed by a research study in England
that found that men acquitted of rape are more likely to be convicted of sexual offences in the follow-up
period than men who had been found guilty {with equal fimes at risk} (Soothill et al., 1980).

Child Poraography
Victims portrayed in child pornography are net scored ag victims for the purposes of the STATIC-99.

They do not count as non-familial, stranger, nor male vietims. Only real, live, human victims count. If
your offender is a child pornography maker and a real live child was used fo create pornography by your
offender o1 your offender was present when pornography was created with a real live child, this child is a
victim and should be scored as such on the STATIC-99 victim questions. (Note: manipulating pre-
existing Images to make child pornography [either digitally of photographically] is not sufficient — a real

child must be present) Making child pornography with a real child victim counts as a “Category A”
offence and, hence, with even a single charge of this nature, the STATIC-99 is appropriate to use.

The evaluator may, of course, in another section of the report make reference to the apparent preferences
demonstrated in the pornography belonging to the offender.

Conviction, but no victim
For the purposes of the STATIC-99, consensual sexual behaviour that is prohibited by statute docs not
->reate victims. This is the thinking behind Category “B” offences. Examples of this are prostitution
sffences and public toileting (Please see “Category “A” and Category “B” cffences” in the Introduction
section for a further discussion of this issue). Under some circumstances it is possible that in spite of a
sonviction for a sexual offence the evaluator may conclude that there are no real victims. An example of
his could be where a boy (age 16 years) is convicted of Statutory Rape of his 15-year-old boyfriend
Assume age of consent in this jurisdiction to be 16 years of age). The younger boy tells the police that
he sexual confact was consensual and the police report informs the evaluator that outraged parents were
he camplainants in the case. In a scenario like this, the younger boy would not be scored as a victim, the

onviction notmtbstandmcr_

‘redible Information
redible sources of information would include, but are not limited to, police reports, child welfare

1
pors, victim impact statements or discussions with victims, collateral contacts and offender self-report
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DEFINITIONS

ltems #8, #9, & # 10 — The Three Victim Questions

“The following three ftems concern victim characteristics: Unrelated Victims, Stranger Victims, and Male
Vietims. For these three itoms the scoring is based on all available credible information, including seif-
report, victim accounts, and collateral contacts. The iterns concerning victim characteristics, however,
only apply to sex offences in which the victims were children or non-consenting adults (Category “A” sex
offences). Do net score victim information from non-sexual offences or from sex offences related to
prostitution/pandering, possession of child pomography, and public sex with consenting aduits (Category
“B” sex offences). Do not score victim information on sexual offences against animals (Bestiality and

similar charges).
In addition to all of the “everyday™ sexual offences (Sexual Assault, Rape, Invitation to Sexual Touching,
Buggery) you also score vietim information on the following charges:

Illegal use of a Minor in Nudity-oriented Material/Performance
Importuning (Soliciting for Immoral Purposas)

Indecent Exposure (When a specific victim has been identified)
Sexually Harassing Telephone Calls

Voyeurism (When a specific victim has been identified)

You do not score Victim Information on the following charges:
= Compelling Acceptance of Objectionable Material
» Deception to Obtain Matter Harm{ful fo Juveniles
Disseminating/Displaying Matter Flarmful to Juveniles
Offences against animals
Pandering Obscenity
Pandering Obscenity involving 2 Minor
Pandering Sexually-Oriented Material involving a Minor
Prostitution related offences

“Aecidental Victims”
Occasionally there are “Accidental Victims™ to a sexual offence. A recent example of this occurred when

an offender was raping a woman in her living room. The noise awoke the victim’s four-year-old son.
The son wandered into the living room and observed the rape in progress. The victim instructed her son

fo return to his bedroom arid he complied at once. The perpetrator was subsequently charged and
sonvicted of “Tewd and Lascivious Act on a Minor” in addition to the rape. In court the offender pleaded
o both charges. In this case, the four-year-old boy would not count as a victim as there was no infention
o commit a sexual offence against him. He would not count in any of the three victim items regardless of

he conviction in court.

\ common example of an accidental victim occurs when a person in the course of his/her daily life or
rofession happens across a sexual offence. Examples include police officers, park wardens, janitors,
nd fleor walkers who observe a sexual offence in the course of their duties. If a male officer were to
bserve an exhibitionist exposing himself to a female, the offender would not be given the point for
Male Victim™ as there was no intention to expose before the male officer. The evaluator would not give
1e offender a point for “male victim™ unless the offender specifically chose a male officer to expose
imself'to. In the same vein, a floor walker or janitor who observes an offender masturbating while
oking at a customer in a store would not be counted as a “stranger victim” or an “unrelated victim”. In
1ort there has to be some intention to offend against that person for that person fo be a victim. Merely
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DEFINITIONS

Interret Crimes
Internet erimes were not recorded in the original samples for the STATIC-99 because the Internct had not

advanced to the point where it was commonly available. As a result, determining how to score Internet
crimes on the STATIC-99 requires interprefation beyond the available data. Internct crimes could be
considered in two different ways. First, they could be considered a form of atteripted sexual confact,
wherethe wrongfiluess of the behaviour is determined by what is about to happen. Secondiy, they could
be considered an inappropriate act in themsalves, akin to indecent telephone calls (using an older
technology). We believe that [uring children over the Internet does not represent a fundamentally new
type of erime but is best understood as a modern expression of traditional crimes. We consider
communicating with children over the Internet for sexual purposes to be an inappropriate and socially
harmful act in itself and, therefore, classify these acts with their historical precursors, such as
indecent/obscene felephone calls, in the category of non-contact sexual offences.

Pimping and Prostitution Related Offences

Pimping and other prostitution related offences (soliciting a prostitute, promoting prostitution, soliciting
for the purposes of prostitution, living off the avails of prostituticn) do not count as non-contact sexual
offences. (Note: prostitution was not ilicgal in England during the study period, though soliciting was)

Plea Bargaius
Non-contact sexual offence convictions do not count if the non-contact offence charge arose as the result

of a plea bargain. Situatfons such as this may appear in the criminal record where charges for a confact
offence aré dropped and the non-contact charges appear sinmltaneously with a guilty plea. An occutrence

of this nature would be considered a confact offence and scored as such.

Revocation of Conditional Release for “Lifers”, Dangerous Offenders, and others with
indeterminate sentences

If a “lifer”, Dangerous Offender, or other offender with an already imposed indeferminate sentence is
simply revoked (refurned to prison from conditional release in the community without trial) for a Non-
contact Sexual Offence that is of sufficient gravity that a person pot already involved with the criminal
justice system would most likely be charged with a Non-contact Sexual Offence, this revocation of
conditional release would count as a conviction for a Non-contact Sexual Offence. Note: the evaluator
should be sure that were this offender not already under sanction that it is highly likely that a non-contact

sexual offence charge would be laid by police.
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DEFINITIONS

Item # 7 - Any Convictions for Non-confact Sex Offences

The Basic Principle: Offenders with paraphilic inferests are at increased risk for sexual recidivism. For
example, most individuals have littls interest in exposing their genifals to strangers or stealing underwear.
Offenders who engage in these types of behaviours arc more likely to have problems conforming their
sexualbehaviour to conventional standards than offendars who have no interest in pafaphilic activities.

Information Required to Score this Item: To score this item you must have access fo an official
crimitil record as compiled by police, court, or correctional authorities. Self-report of criminal
convictions may not be used to score this item except in specific rare situations, please see sub seotion

“Self-report and the STATIC-99” in the Introduction section,

The Basie Rule: If the offender’s criminal record indicafes a separate conviction for a non-confact sexual
offencs, the offender is scored a “1” on this item. [fthe offender’s criminal record does not shaw a
separa’e conviction for a non-contact sexual offence, the offender is scored a “0” on this item.

This category requires a conviction for a non-contact sexual offence such as:
« Exhibitionism '
e Possessing obscene material
*  Obscene telephone calls
s  Voyeurisin
*» Exposure
* Elicit sexual use of the Internet
* Sexual Harassment (Unwanted sexual falk)
In cerfain jurisdictions “Criminal Trespass” or “Trespass by Night” may be used as a charge

for voyeurism — these would also count

The criteria for non-contact sexual offences are-strict; the offender must have been convicted, and the
offence must indicate non-contact sexual misbehaviour. The “Index” offence(s) may include a conviction
for a non-contact sexual offence and this offence can count in this category. The most obvious example
of thisis where an offeader is charged and convicted of Exposure for “mooning” a woman front a car

window. This would result in a coding of “1” for this item.

There are some cases, however, where the legal charge does not reflect the sexual nature of the offence
Take, for example, the same situation where an offender is charged with Exposure for “mocening” a
woman from a car window, but the case is pled-down to, and the offender is finally convicted of
Disorderly Conduct. In cases like this, while this item requires that there be a conviction, the coding of a
non-contact sexual offence can be based on the behaviour that occurred in cases where the name of the

offence is ambiguous.

Charg»s and arrests do not count, nor do selfireported offences. Sexual offences in which the offender

intendad to make confact with the victim (but did not succeed) would be considered attempted contact
offences and are coded as contact offences (e.g., invitation to sexual touching, atfempted rape). Some

offences may include elements of both confact and non-contact offences, for example, sexual talk on
[uternt - arranging to meet the child victim. In this case, the conviction would count as a non-contact sex

offence.

4 ttempted Coutact Offences
mvitaiion fo Sexual Touching, Attempted Rape and other such ° ‘attempted” contact offences are counted -

18 “Contact” offences due fo their intention.
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this would count as a sentencing date. However, if the member left the military when ke normally would
vivalent to a bad job reference then the criminal behaviour

~

Bave end the “undesirable discharge” is the o
would nof count as a Sentencing Date.

Military Courts Martial
It an offender is given a sanction (Military Brig or it’s equivalent) for a criminal offence rather than a

purely military offence {failure of duty} this counts as a senfencing date. Pure Military Offences
{Insubordination, Not Following a Lawful Order, Dereliction of Duty, Conduct Unbécoming, ete.} donot

count as Prior Sentencing Dates.

Not Guilty
Being found “Not Guilty” is not counted as a Prior Sentencing Date.

Official Cautions — United Kingdom _
In the United Kingdom, an official caution should be treated as equivalent to a sentencing date.

Post-Index Offences
Post-Index offences are not counted as senténcing occasions for the STATIC-99.

Revocation of Conditional Release for “Lifers”, Dangerous Offenders, and others with

indeterminate sentences
If a “Iifer”, Dangerous Offender, or other offender with an already imposed indeterminate senfence is

simply revoked (returned to prison from conditional release in the commuaity without frial) for criminal
behaviour that is of sufficient gravity that a person not already involved with the criminal justice system
would most likely be charged with a criminal offence, this revocation of conditional release would count |
as a Prior Sentencing Date. Note: the evaluator should be sure that were this offender not already under
sanetion that a criminal charge would be laid by police and that a conviction would be highly likely.
Revocations for violations of conditional release conditions, so called “technicals”, (drinking violations,
failure to report, being in the presence of minors) are insufficient fo stand as Prior Senfencing Dafes.

Note: for this item there have been some changes to the rules from previous versions. Some rules
were originally written to apply to a specific jurisdiction. Over time, and in consultation with other
jurisdictions the rules have been generalized to make them applicable across jurisdictions in a way

that preserves the original intent of the item.

Suspended Sentences
Suspended sentences cotmt as a senfencing date.
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cerafion or comumunity supervision.

G

are excluded; those where it is impossible to get a period of incare
Offenves that can enly result in fines do nof count.

Sentferces for historical offences received while the offender is incarcerated for a more recent offence
(pseudo-recidivism), are nof connted. For two offences to be considered separate offences, the second
offence must have been committed after the offender was sanctionad for the first offence.

Offence convictions occurting after the Index offence cannot be counted on this item.

Conditional Discharges
Wherean offender has been charged with a sexual offence and receives a Conditional Discharge, for the

purposes of the STATIC-99 a conditional discharge counts as a conviction and a sentencing date

Diversionary Adjudication
If a person commits a criminal offence as a juvenile or as an adulf and receives a diversionary

adjudication, this counts as a sentencing date (Restorative Justice, Reparations, Family Group

Conferencing, Community Sentencing Circles).

Extension of Sentence by a Parole Board (or similar)

If an offender is assigned extra time added fo their sentence by a parole board for a criminal offence this
counts as an additional sentencing date if the new time extended the total sentence. This would not count
as a sentencing date if the additional time was to be served concurrently or if it only chdnrred the parole

eligibility date This situation is presently not possible in Canada.

Failure fo Appear
If an offender fails to appear for sentencing, this is not counted as a senfencing date. Only the final

sentencing for the charge for which the offender missed the sentencing date is counted as a sentencing

dafe.

Failure to register as a sexual offender
If an offender receives a formal legal sanction, having been convicted of Failing to Register as a Sexual

Offender, this conviction would count as a sentencing date. However, it should be noted that charges and
convictions for Failure to Register as a Sexual Offender are not counted as sexual offences.

Juvenile Exfension of Detention
In some states if is possible for a juvenile to be sentenced to a Detention/Treatment facility. At the end of

that term of incarceration it is possible to extend the period of detention. Even though a Judge and a
prosecutor arc present at the proceedings, because there has been no new crime or charges/convictions,

the exfension of the original order is not considered a seatencing date.

Juvenile Offences
Both adult and juvenile convictions count in this item. In the case where a juvenile is not charged with a

sexual or violent offence but is moved to a secure or more secure residential placement as the result of a
sexual or violent incident, this counts as a sentencing date for the purposes of scoring Prior Sentencing

Dates.
Military .

fan “‘undesirable discharge” is given fo a member of the military as the direct result of criminal

)ehav our (somethmo that would have atiracted a criminal charge were the offender not in the military),
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[tem#6 Prior Sentencing Dates

‘The Basic Principle: This item and the others that relate to criminal history and the measurement of
peisistence of criminal activity arc based on a firm foundation in the behavioural literature. As long ago
as 1911 Thomdyke stated that the “the best predictor of future behaviour, is past behavious”. Andrews &
Bonta (1998) state that having a criminal history is ons of the “Big Four” predictors of future criminal
behaviour. Prior Sentencing Dates is a convenient method of coding the length of the criminal record.

Information Required to Score this Ifem: To score this item you must have access to an official
crimingl record as compiled by police, court, or correctional authorities. Selfreport of criminal
convictions may not be used to score this item except in specific rare sifuations, please sce sub-section

“Self-report and the STATIC-99 in the Infroduction sectiomn.

The Basic Rule: If the offender’s criminal record indicates four or more separate sentencing dates prior
to the Index Offence, the offender is scored a “1” on this itemn. If the offender’s criminal record indicates
three or fewer separate sentencing dates prior to the Index Offence, the offender scores a “0” on this item.

Count the number of distinct occasions on which the offender was senfenced for eriminal offences. The
number of charges/convictions does not matter, only the number of sentencing dates. Court appearances
that resulted in complete acquittal arc not counted, nor are convictions overturned over on appeal. The

Index sentencing date is not included when counting up the sentencing dates.

If the offender is on some form of conditional release (parole/probation/bail etc.) “technical” violations do
not count as new sentencing dates. For example, if an offender had a condition prohibiting drinking
alcohol, a breach for this would not be counted as a new sentencing date. To be counted as a ncw
sentencing date, the breach of conditions weuld have to be a new offence for which the offender could be

charged if he were not already under criminal justice sanction.

Instituticnal rule violations do not count, even when the offence was for behaviour that could have
resulted ina legal sanction if the offender had not already been incarcerated,

Count:

» Juvenile offences count (if you know about them — please see section on the use of self-reporf in

the Introduction)
Where applicable “Probation before judgment” counts as a conviction and a sentencmg, date
Where applicable “Consent Decree” counts as a conviction and a sentencing date

Suspended Sentences count as a senfencing date

Do Not Count: 7
e Stayed offences do not count as sentencing dates

e Institufional Disciplinary Actions/Reports do not count as sentencing dates

The offences must be of a minimum level of seriousness. The offences need not result in a sericus
sanction (the offender could have been fined), but the offence must be serious enough to permit a
sentence of community supervision or custody/incarceration (as a juvenile or adult). Driving offences
generally do not count, unless they are associated with serfous penaltleb such as driving while intoxicated

or reckless driving causing death or injury.

Senerilly, most offences that would be recorded on an official crinvinal history would count — but _the
statutz, as written in the jurisdiction where the offence took place, must allow for the imposition of a
sustodial sentence or a period of community supervision (adult or juvenile). Only truly trivial offences
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countas both a Prior Sex Offence “chargs” and a Prior Sex Offence “conviction”. Note: the evaluator
should be sure that were this offender not already under sanction that it is highty likely that a sexual
offence charge would be laid by police. Revocations for violations of conditional release conditions, so
called “technicals” (drinking violations, failure fo report, being in the presence of minors, being iit the
possession of legally obtained pormography) are insufficient to stand as Prior Sentencing Dates.

RRASOR and STATIC-99 - Differences in Scoring
Historical offences are scored differently between the RRASOR and the STATIC-99. Onthe RRASOR,

if'the cffender is charged or convicted of historical offences committed prior to the Index Offence, these
are counted as Prior Sexual Offences (User Report, The Development of a Brief Actuarial Risk Scale for
Sexual Offense Recidivism 1997-04, Pg. 27, end of paragraph titled Prior Sexual Offences). This is not
the case for the STATIC-99. For the STATIC-99, if the offender is charged or convicted of historical
offences after the offender is charged or convicted of a more recent offence, these offences arc to be

considered part of the Index Offence (pseudo-recidivism) — forming an “Index Cluster”.

Suspended Sentences
Suspended sentences should be treated as equivalent to a charge and a conviction.

Teachers
Being transferred to a new school or being given an administrative posting away from the public with no

formal sanction or being sent to graduate school for re-training would not count as a charge or conviction

Where ateacher is fransferred between schools due to allegations of sexual abuse but there is no explicit
internal sanction; these moves would not count as charges ar convictions.
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correctional institution and would count as a charge and a conviction. A. conviction of this nature may
stand 25 an Index offence,

Allegations that result in a “within-organization” disciplinary move or a move designed to explicitly
address the offenders problems would be eotnted as a charge and a conviction. A conviction of this

naturemay stand as an Index offence.

Beivg transferred to a new parish or being given an administrative posting away from the public with no
formalsanction or being sent to graduate school for re-training would nof count as a charge or conviction.

Wherea priest/minister is transferred between parishes due to allegations of sexual abuse but there is a0
explictt internal sanction; these moves would not count as charges or convictions.

Prison Misconducts for Sexual Misbehaviours count as one charge per sentence
Prison misconducts for sexual misbehaviours count as one chdrge per senfence, even when there are
multiple incidents. The reason for this is that in some jurisdictions the threshold for misconducts is very
low. Often, as previously described, misconduct will involve a female guard simply looking into a cefl
and observing an inmate masturbating. Even in prison, sericus sexual offences, rape and attempted rape

will generally attract official criminal charges.

Post-Index Offences
Offences that occur afler the Index offence do not count for STATIC-99 purposes. Post-Index sexual

offences create a new Index offence. Post-Index violent offences should be considered “external” risk
factors and would be included separately in any report about the offender’s behaviour.

For Example, Post-Index Sexual Offences: Consider a case where an offender commits a sexual
offerice, is apprehended, charged, and released on bail. You arc assigned to evaluate this offender but
before you can complete your evaluation he commits another sexual offence, is apprehended and
charged. Because the offender was apprehended, charged, and released this does not qualify as a
crime “spree”. He chose to re-offend in spite of knowing that he was under legal sanction. These
new charges and possible eventual convictions would be considered separate crimes. In a situation of
this nature the new charges would create a new sexual offence and become the new Index offence. If
these charges happened to be the last sexual offences on the offender’s record - the most recent
charges would become the Index and the charge on which he was first released on bail would become

a “Prior” Sexual Offence.

For Example, Post-Index Violent Offences: Consider a case where an offender in prison on a
sexual offence commits and is convicted of a serious violent offence. This violent offence would not
be scored on either Item #3 (Index Non-sexual Violence convictions) or Item #4 (Prior Non-sexual
Violence convictions) but would be referred to separately, outside the confext of the STATIC-99

assessment, in any subsequent report on the offender.

'robation before Judgemeﬁt
Vhere applicable, “Probation before judgment” counts as a charge, conviction, and a sentencing date.

revoation of Conditional Release for “Lifers”, Dangerous Offenders, and others with
1determinate sentences :

“a “Ifer”, Dangerous Offender, or other offender with an already imposed indeterminate senfence is
mply revoked (returned to prison from conditional release in the community without trial) for a sexual
shaviour that is of sufficient gravity that a person not already involved with the criminal justice system
ouldmost likely be charged with a sexual criminal offence, this revocation of conditional release would
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Military Courts Martial

H an offender is given a sanction (Military Brig or #t’s equivalent) for a criminal effence, rather than a
purely military offenice {faflure of duty}, these offences count, both charges and convictions, when
scoritig the STATIC-99. If the charges are sexual they count as sexual offences and if violent, they count
as violent offences. These offences also count as senfencing dafes (Ttem #6). Pure Military Offences
{Conduct Unbecoming, Insubordination, Not following a lawful order, Dereliction of Duty, efe.} do not

countwhen scoring the STATIC-99.

Noxious Substance

The charge of Giving A Noxious Substance (or it’s equivalent, drugs, alcohol, or other stupefacient) —can
countas a sexual offence (both charge and conviction) if the substance was given with the intention of
making it easier to commit the sexual offence. If there were evidence the substance was given to the
victim just prior to the sexual assault, this would count as a sexual offence. If there is no evidence about
what went on, or the temporal sequence of events, the substance charge would not count as a sexual

offence.

Not Guilty
Being found “Not Guilty” can count as charges and can be used as the Index Offence. Note: This is not

the case for Item #6, “Prior Sentencing Dates”, where being found “Not Guilly” is not counted as a Prior

Sentencing Date.

Official Cautions — United Kingdom
In the United Kingdom, an official caution should be treated as equivalent to a charge and a convicfion,

Official Diversions
Official diversions are scored as equivalent to a charge and a conviction (Restorative Justice, Reparations,

Family Group Conferencing, Community Sentencing Circles). l

Peace Bonds, Judicial Restraint Orders and “810” Orders

In some instances a Peace Bond/Judicial Restraint Order/810 Orders are placed on an offender when
sexual charges are dropped or disimissed or when an offender leaves jail or prison. Orders of this nature,
primarily preventative, are not counted as charges or convictions for the purposes of scoring the

STATIC-99,

“PINS” Petition (Person in need of supervision)
There have been cases where a juvenile has been removed from his home by judicial action under a

“PINS” petition due to sexual aggression. This would count as a charge and a conviction for a sexual

offence.

Priests and Ministers

For members of a religious group (Clergy and similar professions) some disciplinary or administrative
actions within their own organization can count as a charge and a conviction. The offender has to receive
some form of official sanction in order for it to count as a conviction. An example of an official sanction

would be removal from a parish for a priest or minister under the following circumstances.

If the receiving institution knows they are being sent a sex offender and considers it part of their mandate
to address the offender’s problem or attempt to help, this would function as équivalent to being sent to a

01-14-04 TEMP/NOTICE DEFINITIONS



EXHIBIT Q-ll

DEFINITIONS

there s o evidence about what went on, or the temporal sequence of events, the substance charge would

not count as a sexual offence.

Tustitutional Disciplinary Reports
Institutional Disciplinary Repotts for sexual mishehaviours that would likely result in a charge were the
offender not already in custody count as charges, In a prison environment it is important to distinguish
betwesn targeted activity and non-targeted activity. Institutional disciplinary reports that result from an
offender who specifically chooses a female guard and masturbates in front of her, where she is the
obvious and intended target of the act would count as a “charge” and hence, conld stand as an Index
offence. The alternative situation is where an offender who is masturbating in his cell and is discovered
by a female employee and she is not an obvious and intended target. In some jurisdictions this would
lead to a Disciplinary Report. Violations of this “non-targeted” nature do not count as a “charge’ and
could not stand as an Index offence. If you have insufficient information to distinguish between these two
types of occurrences the offender gets the benefit of the doubt and you do not score the occurrence.

Anexample of a behaviour that might get an inmate a disciplinary charge, but would not beused as a
charge for scoring the STATIC-99, includes the inmate who writes an unwanted love letter to a
female staff. The letter does not contain sexual content to the exfent that the offender could be

charged. Incidents of this nature do not count as a charge.

Prison misconducts for sexual misbehaviours count as one charge per sentence, even when there are
multiple incidents. The reason for this is that in some jurisdictions the threshold for misconducts is
very fow. Often, as previously described, misconduct will involve a female guard simply looking into
a cell and observing an immnate masturbating. Even in prison, serious sexual offences, rape and
attempted rape will generally atfract official criminal charges.

Juvenile Offences
Both adult and juvenile charges and convictions count when scoring this item. In cases where a juvenile

was not charged with a sexual offence but was moved to a secure or more secure residential placement as
the result of a sexual incident, this counts as a charge and a conviction for the purposes of scoring Prior

Sex QOffences.

Juvenile Petitions

In some stafes, it is impossible for a juvenile offender fo get a “conyiction”. Tnstead, the law uses the
wording that a juvenile “petition is sustained” (or any such wording). For the purposes of scoring the
STATIC-99 this is equivalent to an adult conviction because there are generally liberty-restricting
consequences. Any of these local legal wordings can be construed as convictions if they would be

convictions were that term available.

Military

For members of the military, a discharge from service as a result of sexual crimes would count as a charge
and a conviction.

[f an “andesirable discharge” were given to a member of the military as the direct result of a sexual
»ffence, this would count as a sexual conviction and as a sentencing date (Ttem #6). However, if the
nember left the military when he normally would have, and the “undesirable discharge” is the equivalent
o a bad job reference, the undesirable discharge would not count as a sexual offence or as a Sentencing

Date [tem #6).
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that are clearly sexual? Or, doss the evaluator score the two sex charges as sex charges and the assault

charges as Non-sexual Violence?
In casss such as this, code all 5 offences as sex offences - based upon ths following thinking:

1) From the evidence presented this appears to be a "focused" crime spres — We assume the evaluator
has little doubt what would have happened had the women not escaped or fought back.
Our opinion of "focus" is reinforced by the exclusive nature of the victim group, "elderly females
This offender appears to want something specific, and, the very short time span - 20 days — leads us
i believe that the offender was feeling some sexual or psychological pressure to offend.
An attempted contact sex offence is scored as a contact scx offence for the purposes of the
STATIC-99. Charges such as Attempted Sexual Assault (Rape) and Invitation to Sexual Touching

are coded as confact sex offences due to their infention.
4)  We recommend that if the evaluator "based on the balance of probabilities” (not "beyond a
reasonable doubt") - is convinced that sex offences were about fo occur that these actions can be

2)

3)

counted as sex offences.
5} Please also read sub-section “Similar Fact Crimes” In the “Definitions” section.

Condifional Discharges
Where an offender has been charged with a sexual offence and receives a Conditional Dischatge, for the
= ¢ - .

purposes of the STATIC-99 a conditional discharge counts as a conviction and a sentencing date

Consent Decree
Where applicable, “Consent Decree” counts as a conviction and a sentencing date

CourtSupervision
In some states it 1s possible fo receive a sentence of Court Supervision, where the court prowdcs some

degree of minimal supervision for a period (one year), this is similar to probation and counts as a

conviction.

Detection by Child Protection Officials
Being “detected” by the Children’s Aid Society or other Child Protection Services does not count as an

official sanction; it may not stand as a charge or a convicticn.

Extension of Senfence by a Parole Board (or similar)

In some jurisdictions Parole Boatds (or similar) have the power to extend the maximum period of
incarceration beyond that detérmined by the court, If an offender is assigned extra time, added to their
sentence, by a parole board for a sexual criminal offenice this counts as an additional sexual charge and
conviction. The new additional period of incarceration must extend the total sentence and must be for
sexual misbehaviour. This would not count as a sexual convietion if the additional time was (o be served
concurrently or If it only changed the parole eligibility date. This situation is not presently possible in

Canada.

Giving Alcchol to a Minor
The charge of Giving Alcohol to a Minor (or it’s equivalent, drugs, alcohol, noxious substance, or other
stupefacient) — can count as a sexual offence (both charge and conviction) if the substance was given with

the infention of making it easier to commit a sexual offence. If there were evidence the aleohol {or
substance) was given to the victim just prior to the sexual assault, this would count as a sexual offence. If
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charge, you sum all rémaining sexual offence charges. In this case you would sum, {Lewd and
Lascivious with Child (X3), Sedomy (X1), and Oral Copuiation (X1)} for a tofal of five (5) previous Sex
Offence charges. You then sum the number of Prior Sex Offence convictions. In this case, there are three
convicions for Lewd and Lascivious with Child. These fwo sums are then moved to the scoring chart
shownbelow. The offender has five prior charges and three prior convictions for sexual offences.
Locking at the chart below, the evaluator reads across the chart that indicates a final score for this item of

two (2]

Prior Sexual Offences
Gharges | Gonyiotions Final Score
Nona | Nend B ]
1.2 | , 1. 4 .
F 35 ] 23 2 '
e 4 N

Charges and Convictions are counted separately — the column that gives the higher final score is the
column that scores the item. It is possible to have six (6+) or more charges for a sexual offence and no
convictions. Were this to-happen, the offender’s final score would be a three (3) for this item.

Acquittals
Acquittals count as charges and can be used as the Index Offence. The reason that acquittals are scored

this way is based upon a research study completed in England that found that men acquitted of rape arc
more likely to be convicted of sexual offences in the follow-up period than men who had been found
guilty {with equal times at risk} (Soothill et al., 1980).

Note: Acquittals do not count for Item #6 — Prior Sentencing Dates.

Adjudication Withheld
In some jurisdictions it is possible to attract a finding of “Adjudication Withheld”, in which case the

offender receives a probation-like period of supervision. This is counted as a conviction because a

senterice was giver.

Appeals
[f an offender is convicted and the conviction is later overturned on appeal, code as one charge.

Arrests Count
fn some instances, the offender has been arrested for a sexual offence, questioning takes place buf no

‘ormal charges are filed. If the offender is arrested for a sexual offence and no formal charges are filed, a
‘1” is coded under charges, and a “0” is coded under convictions. If the offender is arrested and ore or
nore formal charges are filed, the tofal number of charges is coded, even when no conviction enstes.

“oding “Crime Sprees”

decasionally, an evaluator may have to score the STATIC-99 on an offender who has been caught at the
nd ofa long line of offences. -For example, over a 20-day period an offender breaks inté 5 homes, each
f which is the home of an elderly female living alone. One he rapes, one he attenpts to rape but she gets
way, and three more get away, one with a physical struggle (he grabs her wrists, tells her to shut up).

he offender is subsequently charged with Sexual Assault, Attempted Sexual Assault. B & E with Intent
X2), and an Assault. The question is, do all the charges count as sexual offences, or just the two charges
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charges and a “2” under convictions. Convictions do not take priorify over charges, If the record you are

reviewing only shows convictions, each conviction is also counted as a charge.

Generally when an offender is arrested, they are initially chatged with oxe or mmore criminal charges.
However, these charges may change as the offender progresses through the criminal justice system.
Occasionally, charges are dropped for a variety of legal reasons, or “pled down” to obtain a final plea
bargain. As a basic rule, when calculating charges use the most recent charging document as your source

of offizial charges.

In some eases a number of charges are laid by the police and as the court date approaches these charges
are “pled-down” to fewer charges. When calculating charges and convictions you count the number of
charges that go to court. In other cases an offender may be charged with a serious sexual offence
(Aggravated Sexual Assault) and in the course of plea bargaining agrees to plead to two (or more) lesser
charges (Assault). Once again, you count the charges that go to court and in a case like this the offender
would score as having more charges than were originally laid by the police,

When scoring this ifem, counting charges and convictions, it is impoitant fo use an ofticial criminal
record. One incident can result in several charges or convictions. For example, an offender perpetrates a
rape where he penefrafes the victim once digitally and once with his penis while holding her in a room
againsther will. This may result in two convictions for Sexual Battery (Sexual Assault or equivalent) and
one conviction of False Imprisonment (Forcible Confinement or equivalent). So long as it is known that
the False Imprisonment was part of the sexual offence, the offender would be scored as having three (3)
sexual chaiges, three (3) sexual convictions and an additional risk point for a conviction of Non-sexual
Violence[the False Imprisonment] (Either “Index” {ltem #3} or “Prior” {Item #4} as appropriate).

Probation, parele and conditional release violafions
If an offender violates probation, parole, or conditional release with a sexual misbehaviour, these

violations are counted as one charge.

If the offender violates probation or parole on more than one oceasion, within a given probation or parole
period, each separate occasion of a sexual misbehaviour vielation is counted as one charge. For example,
a parole violation for indecent exposure in July would count as one charge. If the offender had another

parole violation in November for possession of child pornography, it would be coded as a second charge.

Multiple probation, parole and conditional release violations for sexual misbehaviours laid at the same
time are coded as one charge. Even though the offender may have violated several conditions of parole
during one parole period, it is only counted as one charge, even if there were multiple sex violations.

The following is an example of counting charges and convictions.

Criminal History for John Jack
Date - - Charges Convictions Sanction
July 1996 Lewd and Lascivious with Child (X3) Lewd and Lascivious with Child (X3) 3 Years
Sodomy Sodomy (dismissed)
Oral Copulation Oral Copulation (disrhissed)
Burglary Burglary (dismissed)

May 2001 Sexual Assault on a Child

[o determine the number of Prior Sex Offences you first exclude the Index Offence. In the above case,
he My 2001 charge of Sexual Assanlt on a Child is the Index Offence. After excluding the May 2001
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fttem # 5 — Prior Sex Offences

‘The Basic Principle: This item and the others that relate to criminal history and the measurement of
persistence of criminal activity are based on a firm foundation in the behavioura! literature. As long ago
as 1911 Thoradykes stated that the “the best predictor of future behaviour, is past behaviour”. Andrews &
Bonta (1998) state that having a criminal history is cne of the “Big Four” predictors of fufure criminal
behavibur. More recently, and specific to sexual offenders, a meta-analytic review of the literature
indicates that having prior sex offences is a predictive faclor for sexual recidivism. See Hanson and

Bussiére (1998), Table 1 — Item “Prior Sex Offences™.
Information Required to Score this Item: To score this ifem you rrust have access to an official

eriminal record as compiled by police, court, or correctional authorities. Self-report of criminal
convictions may not be used to score this item except in specific rare sifuations, please see sub-section

“Self report and the STATIC-09” in the Introduction section.

The Basic Rule: This is the only item in the STATIC-99 that is not scored on a simple “0” or “17
dichotemy. From the offender’s official eriminal record, charges and convictions are summed separately.
Charges that arc not proceeded with or which do not result in a conviction are counted for this item. If the
record you are reviewing only shows convictions, cach conviction is also counted as a charge.

Charges and convictions are summed separately and these totals are then transferred to the chart below.

Note: For this item, arrests for a sexual offence are counted as “charges”.

Prior Sexual Offences
Charges Convictions Final Score
None None o
1-2 1 , 1
35 2.3 ‘ 2
6+ 4 3

Whichever column, charges or convictions, gives the offender the “higher” final score is the column that
determines the final score. Examples are given later in this section. ,
This item is based on officially recorded institutional rules violations, probation, parole and conditional

release violations, charges, and convictions. Only institutional rules violations, probation, parole, and
conditional release violations, charges, and convictions of a sexual nature that occur PRIOR to the Index

offence are included.

Do not count the Index Sexual Offence

The Index sexual offence charge(s) and conviction(s) are not counted, even when there are multiple
offences and/or victinis involved, and the offences cccurred over a long period of fime. :

Count all sexual offences prior to the Index Offence

Al pre-Index sexual charges and convictions are coded, even when they involve the same viefim, or
multiple counts of the same offence. TFor example, three charges for sexual assault involving the same
victim would count as three separate charges. Remember, “counts count”. [fan offender is charged with
six counts of Invitation to Sexual Touching and is convicted of two counts you would score a “6” under
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Revocation of Conditional Release for “Lifers”, Darserons Offenders, and othervs with
indeferminate sentences -

If a “lifer”, Dangerous Offendar, or other offender with an already imposed indeterminate senfence has
been revoked (retumed to prison from conditional release in the community without frial) for a Non-
sexual Violent offence that happened prior to the Index sexual offence (or Index Cluster) this revocation
can stand as a conviction for Non-sexual Violence if that non-sexually violent act were sufficient that it

would generally affract a sepagate criminal charge for a violent offence. Nofe: the evaluator should be
sure that were this offender not already wnider sanction that it is kighly likely that a violent offence charge

would be Jaid by police.
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Situations where points are scored both for a “Sexual Offence” and a Non-sexual Violence offence

An offender may initially be charged with one count of sexual assanlt of a child but plea-hargains this
dowa (o one Foreible Confinement and one Physical Assault of 2 Child. In this instance, both offenc

23
Sy

would be considered sexual offences (they could be used as an “Index™ offence or could be used as
“priors” if appropriate) as well; 2 risk point would be given for non-sexual violence,

If you have an individual convicted of Kidnapping/Forcible Confinement (or a similar offence) and it is
known, based on the balance of probabilities, this was a sexual offence - this offence may count as the
“Index” offence or you may score this conviction as a sexual offenice under Prior Sexual Offences,

whichever is appropriate given the circumstances.

For Example

Criminal Record for Joe Smith

Sentence

Date Charge Conviction
July 2060 Forcible Confinement | Forcible Gonfinement 20 Menths incarceration

and 3-years probation

If the evaluator knows that the behaviour was sexual this conviction for Forcible
Confinement would count as One Sexual Offence (either for “priors™ or an “Index”) and

One Non-sexual Violence {either “prior” or “Index”}

|

However, were you to see the following:

Crimiﬁal Record for Joe Smith

’ ' De_lte

Charge

Conviction

Senfence

July 2000

1 Forcibie Confinement

2) Sexual Assault

_ |

1) Forcible Confinement

2) Bexual Assault

20 Months incarceration
and 3 years probation

If the evaluator knows that the Foreible Confinement was part of the sexual offence this
situation would count as Two Sexual Offences (either for “priors” or an “Index”) and One

Non-sexual Violence (either “prior” or “Index”)

_J

Military

if an “undesirable discharge™ is given fo a member of the military as the direct result of a violent offence
:strikirlg an officer, or the like) this would count as a Non-sexual Violence conviction and as a sentencing
late (fem #6). However, if the member left the militeiry when he normally would have and the
‘undesirable discharge” is equivalent to a bad job reference, this offence would not count as Non-sexual

Jiolence or as a Sentencing Date.

Aurder — With a sexual component
\ sexzal murderer who only gets convicted of murder would get one risk point for Non-sexual violence,

nt this murder would also count as a sexual offence.
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*  Kidnapping.

e BNurder

“PINS” Petition (Person in need of supervision) There have been cases whers a juvenile has been
removed from his home by judicial action under a “PINS” petition duo to violent actions. This
would count as a conviction for Non-sexual violence.

» Robbery
¢ Threatening
Using/peinting a weapon/firearm in the commission of an offence

* Violation of a Domestic Violence Order (Restraining Order) (a conviction for)

+  Wounding

Note: I the conviction was “Battery” or “Assault” and the evaluator knew that there was a sexual
coniponent, this would count as a sexual offence and as a Non-sexual Violence offence.

Excluded are:
»  Arrest/charges do not count

» Convictions overfurned on appeal do not count
Non-sexual vielence that occurs after the Index offence does not count

Institutional rules violations canmot codnt as Non-sexual Violence convictions
Do not count driving accidents or convictiens for Negligence causing Death or Injury.

L ]
-

Weapons offences
Weapaons offences do not count unless the weapon was used in the commission of a violent or a sexual

offence. For example, an offender might be charged with a sexual offence and then in a search of the
offenders home the police discover a loaded firearm. As a result, the offender is convicted, in addition to
the sexial offence, of unsafe weapons storage. - This would not count as a conviction for non-sexual
violence as the weapons were net used in the commission of a violent or sexual offence.

A conviction for Possession of a firearm or Possession of a firearm without a licence would generally not
count as a non-sexual violent offence. A conviction for Pointing a fircarm would generally count as non-
sexual violence as long as the weapon was used to threaten or gain victim compliance. Intent to harm or
menace the victim with the weapon must be present in order to score a point on this item.

Resisting arrest
“Resisting Arrest” does not count as non-sexual violence. In Canadian law this charge could apply to

individuals who run from an officer or who hold onto a lamppost to delay arrest. If an offender fights
back he will generally be charged with “Assault a Peace/Police Officer” which would count as non-sexual

violence.

Convictions that are coded as only “sexual”
Sexual Assault, Sexual Assault with a Weapon, Aggravated Sexual Assault, and Sexual Assault

-
Causing Bodily Harm are not coded separately as Non-sexual Violence — these convictions are

simply coded as sexual
Assault with Intent to Commit Rape (U.S. Charge) — A conviction under this charge is scored as

only a sex offence — Do not code as Non-sexual Violence.
Convictions for “Sexual Battery” (U.S. Charge) — A conviction under this charge is scored as
only a sex offence — Do not code as Non-sexual Violence, ‘ :

01-14-04 TEMP/NOTICE DEFINITIONS



EXHIBIT Q-li

DEFINITIONS

item # 4 — Prior Non-sexual Violence — Any Convictions

The Basic Prineiple: A meta-analytic review of the liferature indicates that having a history of violence
is a predictive factor for firture violence. See Flanson and Bussidre (1998), Table 2 - Item “Prior Violent
Offences”. The presence of non-sexual violence predicts the seriousness of damage were a re-offence (o
oceur and is strongly indicative of whether overt violence vwill ocerr (Flanson & Bussiére, 1998). This
item was included in the STATIC-99 because in the original samples this item demonstraled a small
positive relationship with sexual recidivism (Hanson & Thornfon, unpublished data).

In English data, convictions for prior non-sexual violence were specifically predictive of rape (forced
sexual penetration) rather than all kinds of sexual offenses (Thomton & Travers, 1991). In some English
data sefs this item has also been predictive of reconviction for any sex offense. Sub-analyses of additional
data sefs confirm the relation of prior non-sexual violence and sexual recidivism (Hanson, & Thornton,

2002).

Information Required to Score this Ifem: To score this item the evaluator must have access to an
official criminal record as compiled by police, court, or correctional authorities. Self-report of criminal
convictions may not be used to score this item. except in specific rare situations, please see sub-section

“Self-report and the STATIC-99” in the Infroduction section.

The Basic Rule: If the offender’s criminal record shows a separate conviction for a non-sexual violent
offence prior to the Index Offence, you score the offender a <17 on this item. If the offender’s criminal
record does not show a separate conviction for a non-sexual violent offence prior fo their Index Offence,

you score the offender a *“0” on this item.

This ftem refers to convictions for non-sexuval violence that are dealt with on a senfencing occasion that
pre-dates the Index sex offence sentencing occasion. A separate non-sexual violence conviction is
required to score this ifemn. These convictions can involve the same victim as the Index sex offence or
they can involve a differeqt victim, but the offender must have been convicted for this non-sexual violent
offence before the sentencing date for the Index offence. All non-sexual violence convictions are
included, providing théy were dealt with on a sentencing occasion prior fo the Index sex offence.

Both adult and juvenile convictions count in this section. In cases where a juvenile is not charged with a
violent offence but is moved to a sscure or more secure residential placement as the result of a non-
sexually violent incident, this counfs as a conviction for Non-sexual Violence.

mecluded are:
s Appravated Assault
e  Arson
e Assault

e Assault causing bodily harm
Assault Peace/Police Officer
Attempted Abduction
Attempted Robbery

False Imprisonment
Felonious Assault

Forcible Confinemént
Give Noxious Substance (alcohol. narcotics, or other stupefacient in order {o impair a victim)

Grand Theft Person (“Grand Theft Persen” is a variation on Robbery and may be counted as

Nen-sexual violence)
Tuvenile Non-sexual Violence convictions count on this ifem
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separate criminal charge for a violent offence, this offender can be scored for Index Non-saxual Violence
when the aceompanying sexual behaviour stands as the Index offence. Note: the evaluator should be Sure
that were this offender not already under sanction that it is highly likely that both a sexual offence charge

zud a violent offence charge would be laid by police.
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would be considered sexual offences (thsy could be used as an “Index” offence or could be used as
“priors” if appropiiate) as well; a risk point would bs given for non-sexual violence.

If youhave an individual convicted of Kidnapping/Foreible Confinement (o1 a similar offence) and it is

known, based on the balance of probabilities, this was a sexual offence - this offence may count as the
“Index”” sexual offence or you may score this conviction as a ssxmal offence under Prior Sexual Cffences,

whichever is appropriate given the circumstances.

For Example ‘

Criminal Record for Joe Smith

Sentence

Date f C'H'a‘rge ’ Convigtion

20 Months mcarceratlon

July 2000 Forcible Confinement | Foreible Gonfinemernit
and 3 yéars probation

If the evaluator knows that the behaviour was sexual this conviction for Forcible
Confinement would count as One Sexual Offence feither for “priors” or an “Index”) and
One Non-sexual Violence (either “prior” or “Index”) ' B

_ However, were you to see the following:

Criminal Record for Joe Smith

:Date Charge Conviction Sentence

July 2000 1) Forcible Confinement | 1) Forcible Confinément | 20 Months incarceration
-and 3 years probation

2) Sexual Assauit 2) Sexual Assault '

Ifthe evaluator knows that the Forcible Confinement was part of the sexual offence this
situation would count as Two Sexual Offences (either for “priors™ or an “Index”) and One
Non-sexual Viclence (either “prior” or “Index”)

_

Military

[fan “undesirable discharge™ is given to a member of the military as the direct result of a violent offence

(striking an officer, or the like) this would count as a Non-sexual Violence conviction and as a sentencing

date (Jtem #6). IHowever, if the member left the military when he normally would have and the
“undesirable discharge” is equivalent to a bad job reference, thIS‘ offence would not count as Non-sexual

Violence or as a Sentencing Date.

¥urder — With a sexual component
A sexuzal murderer who only gets convicted of murder would get one risk point for Non-sexual violence,
»ut this murder would also count as a sexual offence.

Revoeation of Conditional Release for “Lifers”, Dangerous Offenders, and others with

ndetearminate sentences

fa “lifer”, Dangerous Offender, or other offender with an already imposed indeterminate sentence is
imply revoked (returned to prison from conditional release in the community without frizl) for a sexual
ehaviour that would generally attract a sexual charge if the offender were not already under sanction and
tthe same time this same offender committed a vzole“lt act sufficient that it would generally atfracta
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“PINS” Petition (Person in nsed of supervision) There have been cases wheare a juvenile has
been removed from his home by judicial action under a “PINS” petition due to viclent
actions. This would count as a conviction for Nen-sexual violence.

*  Robbery
+  Threatening
Using/pointing a weapon/firearm in the commission of an offence

¢ Violation of a Domestic Violence Order (Restraining Order) (a conviction for)

«  Wounding

Note: [f the conviction was “Battery” or “Assault” and the evaluator knew that there was a sexual
companent, this would count as a sexual offence and as a Non-sexual Violence offence.

Excluded are:
+  Arrest/charges do not count
» Convicticns overturned on appeal do not count
Non-sexual violence that occurs after the Index offenice does not count
Institutional rules violations cannot count as Non-sexual Violence convictions
Do not count driving accidents or convictions for Negligence causing Death or Injury.

Weapons offences
Weapons offences do not count unless the weapon was used in the commission of a violeat or a sexual

offence. For example, an offender might be charged with a sexual offence and then in a scarch of the
offenders home the police discover a loaded firearm. As a result, the offender is convicted, in addition to
the sexual offence, of unsafe weapons storage. This would not count as a conviction for non-sexual
violence as the weapons were not used in the commission of a vielent or sexual offence. ‘

A conviction for Possession of a firearm or Possession of a firearm without a licence would generally not
count as a non-sexual violent offence. A conviction for Pointing a firearn would generally count as non-
sexual violence as long as the weapon was used fo threaten or gain victim compliance. Intent to harm or

menace the victim with the weapon must be present in order to score a point on this item.

Resisting arrest _
“Resisting Arrest” does not count as non-sexual violence. In Canadian law this charge could apply to

individuals who run from an officer or who hold onto a lamppost to delay arrest. If an offender fights
back he will generally be charged with “Assault a Peace/Police Officer” which would count as non-sexual

violence.

-Conviéﬁons_ that are coded as only “sexual”
Sexual Assault, Sexual Assault with a Weapon, Aggravated Sexual Assault, and Sexual Assault

.
Causing Bodily Harm are not coded separately as Non-sexual Violence — these convictions are

simply coded as sexual
Assault with Intent to Commit Rape (U.S, Charge) — A conviction under this charge is scored as

only a sex offence — Do not code as Non-sexual Vioience.
Convictions for “Sexual Battery” (U.S. Charge) — A conviction under this charge is scored as
only a sex offence — Do not code as Non-sexual Vielence.

situations where points are scored both for a “Sexual Qffence” and a Non-sexual Violence offennce

{n offender may initially be charged with one count of sexual assault of a child but plea-bargains this
lown fo one Forcible Confinement and one Physical Assauli of a Child. In this instance, both offences
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[tem # 3 — Index Non-sexual Violence (NSV) ~ Any Convictions

The Basic Principle: A meta-analytic review of the literature indicates that having a history of violence
is a predictive factor for future violence. See Hanson and Bussidre (1998), Table 2 — Ifem “Prior Violent
Offences”. The presence of non-sexual violence predicts the seriousness of damage were a re-offence to
oceur and i3 strongly indicative of whether overt violence will aecur (Hanson & Bussiére, 1998). This
item was included in the STATIC-99 because in the original samples this ifem demonstrated a small
positive relaticnship with sexual recidivism (Hanson & Thornton, unpublished data).

In English data, convictions for non-sexual violence were specifically prc:diotive of rape (forced sexual
penetration) rather than all kinds of sexual offenses (Thornton & Travers, 1991). In some English data
sets this item has also been predictive of reconviction for any sex offense.

Information Required to Score this Item: To score this item the evaluator must have access fo an
‘official criminal record as compiled by police, court, or correctional authorities. Self-report of criminal
convictions may not be used to score this item except in specific rare situations, please see sub-section

“Self-teport and the STATIC-99” 1n the Introduction section.

The Basic Rule: If the offender’s criminal record shows a separate conviction for a non-sexual violent
offence at the same time they were convicted of their Index Offence, you score the offender a “1” on this
item. Ifthe offender’s criminal record does not show a separate conviction for a non-sexual violent
offence at the same time they were convicted of their Index Offence, you score the offender a “0” on this

itern.
This itern refers fo convictions for non-sexual violence that are dealt with on the same seatencing
occasion as the Index sex offence. A separate Non-sexual violence conviction is required to score this

item. These convictions can involve the same victim as the Index sex offence or they can involve a
differentvictim. All non-sexual violence convictions are included, providing they were dealt with on the

same sentencing occasion as the Index sex offence(s).

Both adult and juvenile convictions count in this section. In cases where a juvenile is not charged with a
violenf offence but is moved to a secure or more secure residential placement as the result of a non-
sexually violent incident, this counts as a conviction for Non-sexual Violence.

Included are:
- e Agpravated Assault

s Arson

s Agsault

¢ Agsanlt cauéing bodily harm
e Assault Peace/Police Officer
e Attempted Abduction

e Attempted Robbery

¢ False Imprisonment

» Felonious Assault

© « Forcible Confinement .
Give Noxious Substance (alcohol, narcotics, or other stupefacient in order to impair a vigtim)

Grand Theft Person (“Grand Theft Person” is a variztion on Robbery and may be counted as

Non-sexual viclence)
Juvenile Non-saxnal Violence convictions count on this item

¢ Kidnapping
+ Murder
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Cases where the offender has lived over two years with a child victim in a “lover” relationship do not
count s living with an intimats partner and the offender would be scored a “17” on this item. Hlegal
relationships (Incestuons relationship with his Mother) and live-in relationships with “once child” victims
do notcount as “living together” for the purposes of this item and once again the offender would score a
“1” onthis item. A “once child” vietim is the situation where the offender abused a child but that vietim
is efther still living, as an adult, in an intimate relationship with the offender or who has lived, as an adult,

~ in‘an intimate relationship with the offender.

Exclusions
¢ Legal marriages involving less than fwo years of co-habitation do not count

»  Male lgvers in prison would not count

»  Prison marriages (of any duration) where the offender is incarcerated during the term of the

relationship do not count
Illegal relationships, such as when the offt Sﬂdel‘ has had an incestuous relationship with his

mother do not count
» Intimate relationships with non-human species do not count
Relationships with victims do not count (see above for exception)
Priests and others who for whatever reason have chosen, as a lifestyle, not to marry/co-habitate

are still scored as having never lived witl an intimate partner

Extended Abscuces
In some jurisdictions it is common for an offender to be away from the marital/family home for extended

periods. The offender is generally working on oilrigs, fishing boats, bush camps, military assignment, or
other venties of this nature. While the risk assessment instrument requires the intimate co-habitation to be
continuous there is room for discretion. If the offender has an identifiable “home” that he/she shares with
a lover and the intimate relationship is longer than two years, the evaluator should look at the nature and
consistency of the relationship. The evaluator should attempt to determine, in spite of these prolonged
absences, whether this relationship looks like an honest attempt at a fong-term comunitted relationship and

not just a relationship of convenience.

If this relationship looks like an honest attempt at a long-term committed relationship then the evaluator
would score the offender a “0” on this item as this would be seen as an intimafte relationship of greater
than two years duration. If the evaluator thinks that the relationship is a relationship of convenience, the
Jffendsr would score a “17. If the living together rclanonshlp is of long duration (three pIus years) then
he periods of absence can be fairly substantial (four months in a logging camp/oi! rig, or six months or

nore on mifitary assignment).
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[tem # 2 — Ever Lived with an |ntimafte Partner — 2 Years

The Basic Principle: Rescarch suggests that having a prolonged intima‘e connection 6 someone may be
a protective factor against sexnal re-offending. See Havson and Bussigre (1998), Table I - Items “Single
(nevertnarried) and Married {currently)”. On the whols, we know that the relative Tisk (o sexually re-
offendis lower in tmen who have been able to form intimate partnerships.

Information Required to score this Ytem: To complete this item it is highly desirable that the evaluator
confirt: the offender’s relationship history through collateral sources or official records.
The Basic Rule: If the offender has never had an intimate adult relationship of iwo years duration you
score the offender a “1” on this item. If the offender has had an intimate adult relationship of two years |
duration you score the offender a “0” on this itern.
The infent of this item is to reflect whether the offender has the personality/psychological resources, as an
adult, to establish a relatively stable “marriage-like” relationship with another person. Tt does not matter
whether the intimate relationship was/is homosexval or heterosexual.
Missing Items — The only item that may be omitted on the STATIC-99 is this one (Ever Lived With
—Item #2). H no information is available this item should be scored a “0” (zero) — as if the offender
has lived with an intimate partner for two years. '

To complete this ifem the evaluator should make an attempt fo confirm the offender’s relationship
histery through collateral sources and official records. In the absence of these sources self-report
information may be utilized, assuming of course, that the self-report seems credible and reasonable to
the evaluator. There may be certain cases (immigrants, refugees from third world countries) where it
isnot possible to access collaterals or official records. Where the evaluator, based upon the balance
of probabilities, is convinced this person has lived with an intimate pariner for two years the evaluator
muay score this item a “07. It is greatly preferred that you confirm the existence of this relationship
through collateral contacts or official records. This should certainly be done if the assessment is
being carried out in an adversarial context where the offender would have a real mofive to pretend to

a non-existent relationship.

In cases where confirmation of relationship history is not possible or feasible the evaluator may chose
to score this ifem both ways and report the difference in risk estimate in their final report.

fa person has been incarcerafed most of their life or is still quite young and has not had the opporfunity
o establish an intimate relationship of two years duration, they are still scored as never having lived with
i intimate parfner for two years. They score a “17. There are two reasons for this. The first being, this
vas the way this item was scored in the original samples and to change this definition now would
listance the resulting recidivisin estimates from those validated on the STATIC-99. Sccoadly, having
een part of, or experienced, a sustained relationship may well be a protective factor for sexual offending.
is a result, the reason why this protective factor is absent is immaterial to the issue of risk itsclf.

he offender is given a point for this item if he has never lived with an adult lover (male or femiale) for at
sast two years. An adult is an individual who is over the age of consent to marriage. The peried of co-
abitation must be continuous with the same person.

eneilly, rélationships with adult victims do not count, However, if the offender and the victim had two

sars of intimate relationship before the sexual offences occurred then this relationship would court, and
¢ Offender would score a “07 on this item. However, if the sexual abuse staited before the offender and

o victim had been living together in an infimate relationship for two years then the relationship would
ot cannfregardless of it’s length.

01-14-04 TEMP/NOTICE DEFINITIONS



EXHIBIT Q-lI

DEFINITIONS
Iigure 1
Age Distribution of Sexual Recidivism in Sexual Offenders
35 —’ —e—Rapists
—m-—FExtra CM
30 4
~ = - Incest

Recidivism Rate

18-24 25-29 30-34 35-39 40-44 45-49 50-59 60-69
Age Category

Rapists (n = 1,133)
Zxtra-familial Child Molesters [Extra CM] (n=1,411)

ncest Offenders (n = 1,207)

Janson, R. K. (2002). Recidivism and age: Follow-up data on 4,673 sexual offenders. - Journal of
Interpersonal Violence, 17, 1046-1062.

fanson, R. K. (2001). Adge and sexual recidivism: A comparison of rapists and child molesters. User
Report 2001-01. Ottawa: Deparfinent of the Solicitor General of Canada. Deparfment of the

Selicitor General of Canada website, www.sge.gc.ca
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Scoring the 10 Items

-

ftem#1 - Young

The Basic Principle: Research (Hanson, 2001) shows that sexual recidivism is more likely in an
offendei’s early adult years than in an offender’s later adult vears. See Figure 1, next page.

Information Required to Score this Ttem: To complete this item the evaluator has to confizm the
offendet’s birth date or have other knowledge of the offender’s age. :

The Basic Rule: Ifthe offender is between his 18" and 25% birthday at exposure to risk you score the
offender a “1” on this ifem. If the offender is past his 25™ birthday at exposure to risk you scote the |

offender a “0” on this iterm.

STATIC-99 is not intended for those who are less than 18 years old at the time of exposure to risk.

Under cerfain conditions, such as anticipated release from custody, the evaluator may be inferested in an
estimate of the offender’s risk at some specific point in the future. This may occur if the offender is
presently incarcerated (January) and you are interested in his risk when he is eligible for release in
September. However, you know that the offender’s 25® birthday will occur in May. If you were
assessing the offender’s estimated risk of re-offence for his possible release in September — because at
time of exposure to risk he is past his 25" birthday - you would not give the risk point for being less-than-
25 even though he is only 24 today. You calculate risk based upon age at exposure to risk.

Sometimes the point at which-an offender will be exposed to risk may be uncertain, for example, if he is
eligible for parole but may not get it. In these cases it may be appropriate to use some form of conditional
wording indicating how his risk assessment would change according to when ke is released.
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had never been sanctioned for these offences they were not on his récord when he was convieted in
[998. Offences for which the offender has never been sanctioned that come to light once the offender
is in the judicial precess are considered “pseudo-recidivism” and are counted as part of the “Index
Cluster”. Historical charges of this nature are not countad as “priors”.

The basic concept is that the offender has to be sancticned for previous mis-behaviours and then “chose”
fo ignore that sanction and re-offend anyway. If he chooses to re-offend afier a sanction then he creates a
new offence and this offence is considered part of the record, usually a new Index offence. If historical
offences come to light, for which the offender has never been sanctioned, once the offender is in the
systern for another sexual offence, these offences “come forward” and join the Index Offence to form an

“Index Clustar™.

Post-Index Offences

Oiif&ﬂ ces that occur after the Index offence do not count for STATIC-99 purposcs. Post-Index sexual
offences create a new Index offence. Post-Index violent offences should be considered “external” risk
factors and would be included separately in any report about the offender’s behaviour.

For Example, Post-Index Sexual Offences: Consider a case where an offender commits a sexual
offence, is apprehended, charged, and released on bail. You are assigned to evaluate this offender but
before you can complete your evaluation he commits another sexual offence, is apprehended and
charged. Because the offender was apprehended, charged, and released this does not qualify as a
crime “spree”. He chose to re-offend in spite of knowing that he was under legal sanction. These
new charges and possible eventual convictions would be considered a separate crime. In a situation
of this nature the new charges would create a new sexual offence and become the new Index offence.
It these charges happened to be the last sexual offences on the offender’s record — the most recent
charges would become the Index and the charge on which he was first released on bail would become

a “Prior” Sexual Offence.

For Example, Post-Index Violent Offences: Consider a case where an offender in prison on a
sexual offence commits and is convicted of a serious violent offence. This violent offence would not
be scored on either Item #3 (Index Non-sexual Violence convictions) or Item #4 (Prior Non-sexual
Violence convictions) but would be referred to separately, as an “‘external risk factor™, outside the
context of the STATIC-99 assessment, in any subsequent report on the offender

Priar Offence(s)

A prior offence is any sexual or non-sexual crime, institutional rule violation, probation, parole or
conditional release violation(s) and/or arrest charge(s) or, conviction(s), that was legally dealt with
PRIOR to the Index offence. This includes both juveaile and adult offences. In general, to count as a
prior, the sanction imposed for the prior offense must have occurred before the Index offense was
committed. However, if the offender was aware that they were under some form of legal restraint and
then goes out and re-offends in spite of this restriction, the new offence(s) would create a new Index
offence. An example of this could be where an offender is charged with “Sexual Communication with a
Person Under the Age of 14 Years” and is then released on his own recognizance with a promise to
appear or where they are charged and released on bail. In both of these cases if the offender then
sommitted an “Invitation to Sexual Touching” after being charged and released the “Tnvitation to Sexual
Touching” would become the new Index offence and the “Sexual Communication with a Person Under
he Age of 14 Years” would automatically become a “Prior” sexual offence.

n order to count violations of conditional release as “Priors” they must be “real crimes”, something that
omeane not already engaged in the criminal justice system could be charged with. Technical violations
uch as Being in the Presence of Minors or Prinking Prohibitions do not count.
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the previous charge and become the Index offence. This is becanse the offender kncw he/she had been
detected for their previous crimes but chose t6 re-offend anyway.

An Index cluster can occur in three ways.
The first occurs when an offender commits muftiples offences at the same time and these offences are then
subsecuently dealt with as a group by the police and the courts. '

The second oceurs when an Index offence has been identified for an offender and following this the
evaluator becomes aware of previous historical offences for which the offender has never previously been
charged or convicted. These previous offences come forward and become part of the “Index Cluster”.
This 1s also known as “Pseudo-recidivism”. It is important to remember, these historical charges do not
count as “priors” because the offending behaviour was not consequenced before the offender committed
the Index offence. The issue being, the offender has not been previously sanctioned for his behaviour and

then made the choice to re-offend.

The third situation arises when an offender is charged with several offences that come to trial within a
short period of time (a month or s0). When the criminal record is reviewed it appears that a cluster of
charges were laid at the end of an investigation and that the court could not attend to all of these charges
in one sitting day. When the evaluator sees groups of charges where it appears that a lot of offending has
finaily “caught up” with an offender — these can be considered a “cluster”, If these charges happen to be
the last charges they become an Index Cluster. The evaluator would not count the last court day as the
“Index” and the earlier ones as “priors”. A second example of this occurs when an offender goes ona

_crime “spree” — the offender repeatedly offends over tirne, but is not detected or caught. Eventually, after
fwo or more crimes, the offender is detected, charged, and goes fo court. But he has not been

independently sanctioned between the multiple offences.

For Example: An offender commiits a rape, is apprehended, charged, and released on bail. Very
shortly after his release, he commits another rape, is apprehended and charged. Because the offender
was apprehended and charged between crimes this does not qualify as a crime “spree” - these charges
and possible eventual convictions would be considered separate crimes. If these charges were the last
sexual offences on the offender’s record — the second charge would become the Index and the first

charge would become a “Prior”.

However, if an offender commits a rape in January, another in March, another in May, and anothér in
July and s finally caught and charged for all four in August this constitutes a crime “spree” because
he was not detected or consequenced between these crimes. . As such, this spree of sexual offences,
were they the most recent sexual offences on the offenders record, would be considered an “Index
Cluster” and all four rape offences would count as “Tndex” not just the last one.

Pseudo-recidivism
*seudo-recidivism occurs when an offender currently involved in the criminal justice process is charged
vith old offences for which they have never before been charged. This occurs most commonly with
exual offenders when public notoriety or media publicity surrounding their trial or release leads other
fctims of past offences to come forward and lay new charges. Because the offender has not been
harged or consequenced for these misbehaviours previously, they have not experienced a legal
onsequence and then chosen to re-offend. :

For Example: Mr. Jones was convicted in 1998 of three sexual assaults of children. These sexual
assaults took place in the 1970°s. As a result of the publicity surrounding Mr. Jones’ possible release
in2002, two more victims, now adults, come forward and lay new charges in 2002. These offences
alio took place in the 19707s but these victims did not come forward until 2002, Because Mr. Joaes
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“Detected” by Child Protection Services

Being “detected” by the Children’s Aid Society or cther Child Profecticn Services does not count as an
officisl sanction; 3 may not stand as a charge or a conviction. This is insufficient fo create 2 new Index

Offunu &,

Revocation of Conditional Release for “Lifers”, Danserons Offenders, and others with
indeterminate sentences — As ap Index Offence

Occasipnally, offenders on conditional releass in the community who have a [ife sentence, who have been
desigmted as Dangerous Offenders (Canada C.C.C. Sec. 753) or other offenders with indeterminate
senfences either commit a new offence or breach their release conditions while in the community.
Sometimes, when this happens the offenders have their conditional releases revoked and are simply
returned fo prison rather than being charged with a new offence or violation. Generally, this is done to
save time and court resources as these offenders are already under sentence.

If a “jifer”, Dangerous Offender, or other offender with an already imiposed indeterminate sentence is
simply revoked (retumed to prison from conditional release in the community without trial) for a
sexual behaviour this can serve as the Index Sexual Offence if the behaviour is of such gravity that a
person not already involved with the criminal justice system would most likely be charged with a
sexuval criminal offence piven the same behaviour. Nofe: the evaluator should be sure that were this
offender not already under sanction that it is highly likely that a sexual offence charge would be laid

by police.

The evaluator may face a situation where an offender is brought before the court on a series of sexual
offences, all of which happened several years in the past. This most often occurs when an offender has
offended against children in the past and as thése children mature they come forward and charge the
perpetrator. After the first charge is laid it is not unusual for other victims to appear and lay subsequent
sharges. The evaluator may be faced with an offender with multiple charges, multiple court dates, and
sossibly multiple convictions who has never before been to court— or who has never before been
sanctioned for sexual misbehaviour. Tn a case like this, where the offender is before the court for the first
ime, all of the charges, court appearances and convictions become what is known as an “Index Cluster”
nd they are all counted as part of the Index Offence. ‘

nd ex Cluster

- \n offender may commit a number of sexual offences in dlfferent jurisdictions, over a protracted pcrlod
1a spree of affending prior to being detected or arrested. Even though the offender may have a numbor
fsenfencing dates in different jurisdictions, the subsequent charges and convictions would constitute an
[ndex Cluster”. These “spree” offences would group together — the early ones would not be considered
sriors” and the last, the “Index”, they all become the “Index Cluster”. This is because the offender has
>t been “caught” and sanctioned for the earlier offences and then “chosen” to re-offend in spite of the
inction. Furthermore, historical offences that are defected after the offender is convicted of a more

cent sexual offence would be considered part of the Index offence (pseudo- rec1dw1sm) and become part

*the Index Cluster (See subsequent section),

¢ two offences to be considered separate offences, the secend offence must have been commitied affor
s offender was detected and detained and/or sanctioned for the previous offence. For example, an
fence committed while an offender was releaséd on bail for a previous sexual offence would superseds
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Juveniles

Imstarices in which juveniles (ages 12—15) are placed into residential care for sexual aggression would
count a8 a charge and conviction for a saxual offence. In jurisdictions where 16 and 17 year old sexual
offenders remain in a juvenile justice system {not charged, tried, and sent to jail as adults are), where if is
possible to be sent to a “home” or “placement™, this would count as a charge and a conviction for a sexual
offence. In jurisdictions where juveniles aged 16 and 17 are charged, convicted, sentenced, and jailed
much like adults, juvenile charges and convictions (between ages 16 & 17) would be covnted the same as
adult charges and convictions.

Sexualmisbehaviour of children I'1 or under would not count as a sex offence unless it resulted in efficial

charges.

Official Cautions — United Kingdom

In the United Kingdom, an official caution should be treated as equivalent to a charge and a conviction.

-Similar Fact Crimes

An Offender assaults three different women on three different occasions. On the first two occasions he
grabs the woman as she is walking past a wooded area, drags her into the bushes and rapes her. For this
he is convicted twice of Sexual Assault (rape). In the ibird case he grabs the woman, starts to drag her
into the bushes but she is so resistant that he beats her severely and leaves her. In this case he is
convicted of Aggravated Assault. In order for the conviction to be counted as a sexual offence, it must
have asexual motivation. In a case like this it is reasonable to assume that the Aggravated Assault had a
sexual motivation because it resembles the other sexual offences so closely. In the absenee of any other
indication to the contrary this Aggravated Assault would also be counted as a sexual offence. Note: This

crime could also count as Non-sexual Violence.

Please also read subsection “Coding Crime Sprees” in section “Item #5 -~ Prior Sex Offences”.

The Index offence is generally the most recent sexual offence. It could be a charge, arrest, conviction, or
rule violation (see definition of a sexual offence, earlier in this section). Sometimes Index offences
include multiple counts, multiple victims, and numerous crimes perpetrated at different times because the
>ffender may not have been detected and apprehended. Some offenders are apprehended after a spree of
Sffending. If this resulfs in a single conviction regardless of the number of counts, all counts arc
sonsidered part of the Index offence. Convictions for sexual offences that are subsequently overfumed on
ippeal cant count as the Index offence. Charges for sexual offences can count as the Index Offence, even

fthe offender is lafer acquitted.

vlost cf the STATIC-99 sample (aboilt 70%) had no prior sexual offences on their record; their Index
ffence was their first recorded sexual misbehaviour. As a result, the STATIC-99 is valid with offenders

acingtheir first sexual charges.

Lcquittals

sequiffals count as charges and can be used as the Index Offence

‘onvittions Overturned on Appeal

onvistions that are subsequently overturned on appeal can count as an Index Offence,
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“charge” and hence, could stand as an Index offence. The aliernative gituation is where an offender who
is masturbating in his cell is discovered by a female officer and shs is not an obvious and infended farget.
[ some jurisdictions this would lead to a Disciplinary Report. Violations of this “non-targeted” nature do
not count as a “charge’ and could not stand as an Index offence. If the evaluator has insufficient
information to distinguish between these two types of occurrences the offender gets the benefit of the
doubf and the evaluator would not score thesc oecurrences. A further important distinction is whether the
masturbation takes place covered or uncovered. Masturbating under a sheet would not be regarded as an

attempt at indecent exposure.

Consider these two examples:

(1) A prisoner is masturbating under a sheet at a tims when staff would not normally look fn his
cell. Unexpectedly a female member of staff opens the observation window, looks through the
door, and observes him masturbating. This would net count as a sex offence for the purposes of
STATIC-99, even if a disciplinary charge resulted.

(2} In the alternate example, a priscner masturbates uncovered so that his crect penis is visible to
anyone who looks in his cell. Prison staff have reason to believe that he listens for the lighter
footsteps of a female guard approaching his cell. He times himself so that he is exposed in this
fashion at the point that a female guard is looking into the cell. This would count as a sexuat
offence for the purposes of scoring STATIC-99 if it resulted in an institutional punishment.

Rule: Prison Misconducts and Institutional Rule Violations for Sexual Misbehaviours count as one
charge per senfence

Prison misconducts for sexual misbehaviours count as one charge per sentence, even when there are
multiple incidents. The reason for this is that in some jurisdictions the threshold for misconducts is very

low. Often, as previously described, misconduct will involve a female guard simply looking into a cell
and observing an inmate masturbating. Even in prison, serious sexuval offences, rape and attempted rape

will generally attract official criminal charges,

Mentally Disordered and Developmentally Delayed Offenders

Some offenders suffer from sufficient mental impairment (major mental illness, developmental delays)
that criminal justice intervention is unlikely. For these offenders, informal hearings and sanctions such as
placement in treatment facilities and residential moves would be counted as both acharpe and a

comflcﬁon for a sexual offence.

Clerpy and the Military

For members of the military or religious groups (clergy) (and similar professions) some movenicnts
within their own organizations can count as charges and convictions and hence, Index offences. The
:)ffender has to receive some form of official sanction in order for it to count as a conviction. An example
>f this would be the “de-frocking” of a priest or minister or being publicly denounced. Another example
would be where an offender is transferred within the organization and the receiving instifution knows they
we receiving a sex offender. Ifthis instifution considers it part of their mandate to address the offender’s
roblerit or affempt fo help him with his problem then this would function as equivalent to being sent to a
.orrectional nstitution, and would count as a conviction and could be used as an Index Offence.

‘or members of the military, a religious group (clergy) or teachers (and similar professions) being
ransferred to a new parish/school/post or being sent fo graduate school for re-training docs not countas a

onviction and cannot be used as an Index Offence.

01-14-04 TEMP/NOTICE DEFINITIONS



EXHIBIT Q-

DEFINITIONS

Rule: Simple questioning by police not leading o an arrest or charge is insuffici ut 1o count a3 a sexual

offence.

Probatien, parole or conditional release violations as Sexual Offences
Rule: Probation, parole or C(ndmoml release violations resulting in arrest or revocation/breach are
considersd sexual offences when the behaviour could have resulted in a charge/conviction for a scxnal

offence if the offender were not already under legal sanction.

Sometimes the violations are not clearly defined as a sexnal arrest or conviction. The determination of
whether to count probation, parole, or conditional release violations as sexual offences is dependent upon
the nafure of the sexualmisbehaviour. Some probation, parole and conditional release violations are
clearly of a sexual nature, such as when a rape or a child molestation has taken place or when behaviour.
such as exhibitionism or possession of child pornography have occurred. These violations would count as
the Index offence if they were the offender’s most recent criminal justice infervention.

Generally, violations due ta “high-risk” behaviour would not be considered sex offences. The most
-common of these occurs when the offender has a condition not to be in the presence of children but s
nevertheless charged with a breach - being in the presence of children. A breach of this nature would not
be considered a sexual offence. This is a technical violation. The issue that determines if a violation of
conditional release is a new sex offence or not is whether a person who has never been convicted of a sex
offence could be charged and convicted of the breach behaviour. A person who has never faced criminal
sanction could not be charged with being in the presence of minors; hence, because a non-criminal could
not be charged with this offence, it is a technical violation. Noa-sexual probation, parole and conditional
release violations, and charges and convictions such as property offences or drug offences are not counted
as sexual offences, even when they occur at the same time as sexual offences.

Taking the above info consideration, some high-risk behaviour may count as a sexual offence if the risk
for sexnal offence recidivisi was truly imminent and an offence failed to cccur only due to chance

factors, such as detection by the supervision officer or resistance of the victim.

Definition of “Truly Imminent”’

Exarnples of this nature would include an individual with a history of child molesting being discovered
alone with a child and about to engage in a “wrestling game.” Another example would be an individual
with a fong history of abducting teenage girls for sexual assault being apprehended while attempting to

fure teenage girls info his car.

Institutional Rule Violations

[nstifutional rule violations resulting in institutional punishment can be counted as sex offences if certain
sonditions exist. The first condition is that the sexual behaviour would have to be sufficicntly intrusive
hat a charge for a sexual offence would be possible were the offender not already under legal sanction.

n other words, “if he did it on the outside would he get charged for it?” Institutional Disciplinary

Xeports for sexual misbehaviours that would likely result in a charge were the offender not already in
.ustody count as charges., Poorly timed or insensitive homosexual advances would not count even though
bis type of behaviour might atiract institutional sanctions. The second condition is that the evaluator
aust be sure that the sexual assaults actually ocz:urred and the institutional punishment was for the sexual

chaviour.

1a piison environment it is important to distinguish between targefed activity and non-targefed activity.

wiitutional disciplinary reports that result from an effender who specifically chooses a female officer
1d masturbates in front of her, where she is the obvious and intended target of the act, would countasa
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Incest

Indscent exposurs

Invitation to sexual touching

Lewd or lascivious acts with a child under 14

Manufacturing/Cieating child pornography where an identifiable child victim was used in the
process (The offender had to be present or participate in the creation of the child pornography
with a human child present)

Moblest children

Gral copulation

Penetration with a foreign object
Rape (includes in concert) (Rape in concert is rape with one or more co-offenders. The co-

offender can actually perpetrate a sexual crime or be iavolved to hold the victim down) -

Sexual Assault

Sexual Assanlt Causing Bodily Harin
Sexual battery

Sexual homicide

Sexual offences against animals (Bestiality)
Sexual offences involving dead bodies (Offering an indignity to a dead body)

Sodomy (inctudes in concert and with a person under 14 years of age)
Unlawful sexual intercourse with a minor -
Voyeuristic activity (Trespass by night)

Category “B” Offences

Consenting sex with other adults in public places
Crimes relating to child pornography (possession, selling, transporting, ereating where only

pre-existing images are used, digital creation of)

Indecent behaviour without a sexual motive (e.g., urinating in public)
Offering prostitution services

Punping/Pandering

Seeking/hiring prostitutes

Solicitation of a prostitute

Certain sexual behaviours may be illegal in some jurisdictions and legal in others (e.g., prostitution).
Count only those sexual misbehaviours that are illegal in the jurisdiction in which the risk assessment

takes place and in the jurisdiction where the acts took place,

Exclusions
The following offences would not pormally be considered sexual offences
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Annoying children
Consensual sexual activity in prison (except if sufficiently indiscreet to meet criteria for gross

indecercy).
Failure to register as a sex offeader
Being in the presence of children, loitering at schools

Possession of children’s clothing, pictures, toys _
Stalking (unless sexual offence appears imminent, please see definition of “Truly Imminent”

. below)

Reports fo child protection services (without charges)

DEFINIT[QNS_
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with Assaulf; this Assault charge would still be considered a sexual offence. Furiher examples of this
kind inclide convictions for murder whers thers was a sexual component to the crime (perhaps a rape
preceding the killing), kidnapping where the kidnapping took place but the planned sexual assault was
inferrupted befors it could oceur, and assauits “pled down” from sexual assaults.

Physical assaults, threats, and stalking motivate

d by sexual jealousy do not count as sexual offenses when
scoring the STATIC-99, :

Additional Charges

Offences that may not be specifically sexual in nature, occurring at the same time as the sexual offence,
and under certain conditions, may be considered part of the sexual misbehaviour. Examples of this would

include an effender being charged with/convictad of:

¢  Sexual assault (rape) and false imprisonment
* Sexual assault (rape) and kidnapping
*  Sexual assault (rape) and battery

In instances such as these, depending upon when in the court process the risk assessment was completed,
the offender would be coded as having been convicted of two sexual offences plus scoring in another ifem
(Index or Prior Non-sexual Violence). For example if an offender were convicted of any of the three
examples above prior to the current “Index” offence, the offender would score 2 “prior” sex offence
charges and 2 “prior” sex offence convictions (On Item #5 — Prior Sexual Offences) and a point for Prior
Non-sexual Violence (Please see “Prior Non-sexual Violence” or “Index Non-sexual Violence” for a

further explanation).

Category “A” and Category “B” Offences

For the purposes of the STATIC-99, sexual misbehaviours are divided into two categories. Category “A”
involves most eriminal charges that we generally consider “sexual offences” and that involve an
identifiable child or ron-consenting adult victim. This category includes all confact offences,
exhibitionism, vayeurism, sex with animals and dead bodies.

Category “B” offences include sexual behaviour that is iflegal but the partics are consenting or no specific
victim is involved. Category “B” offences include prostitution related offences, consenting sex in public
slaces, and possession of pormography. Behaviours such as urinating in public of public nudity associated

with mental impairment are also considered Category “B” offences.

Rule: if the offender has any category “A” offences on their record - all category “B” offences should be
sounted as sex offences for the purpose of scoring sexual priors or identifying the Index offense. They do
1t count for the purpose of scoring victim type items. The STATIC-99 is not recommended for use with

ffenders who have only category “B” offences.

Mfence names and legalities differ from jurisdiction fo jurisdiction and a given sexual behaviour may be
ssociated with a different charge in a different jurisdiction. The following is a list of offences that would
ypically be considered sexual. Other offence names may qualify when they denote sexual iatent or

sxnal mishehaviour.

‘ategory “A” Offences
. & Aggravated Sexual Assault
Attempted sexual offences (Attempted Rapé, Attempted Sexual Assault)

.
Contributing to the delinquency of a minor (where the offence had a sexual element)

L ]
s  Exhibitionism
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NOTICE OF RIGHTS TO FILE A WRITTEN OBJECTION TO SCORE ON STATIC-99 FOR
PREDATORY SEX OFFENDER DESIGNATION

You have been provided with a copy of the dekascsssmantscale STATIC-39 that
the Board of Parole Board and Post-Prison Supervision {hereafter “the Board) will use to
decide whether you should be designated a predatory sex offender pursuant to ORS
181.685, et seq. If you are designated a predatory sex offender, you may be subject to

community notification.
The Board will desrgnate you a predatory sex offender if you score t-h;ee—er—mere

a¥a! &R n Ba

Ed * ... mta: ala aFalm! 1 . &) .- --.- -.

a&tema&e—e&«e#@e—see&en—ef—t-he-&eale four or more points on the STATIC 99. You have a
right to inform the Board in writing of the reasons you believe the score is wrong. You must
fill out a form entitled “Written Objections to score on the STATIC-99 for Predatory Sex
Offender Designation.” This form is available through your counselor or supervising officer.
You must clearly state on the form which risk factors you think were scored incorrectly and
why. You must return the form to your counselor or supervising officer within three days of
when you receive the form. Your counselor or supervising officer will send the form to the
Board. The Board will consider your objections prior to making a predatory sex offender

designation.
You must sign this Notice of Rights form whether or not you plan to object to your

score on the risk assessment scale.

[nmate’s Name {please print)

Inmate’s Signature

My s

{—L%—%he—aeﬂema—t—r-e—e#emde—-sm score on the STATIC 99 is four or more pornts

{ do wish to submit a written objection (attach objections form)
| do not wish to submit a written objection.

Date

Witness
Inmate’s release date

01-14-04 Temp/Notice
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WRITTEN OBJECTIONS TO SCORE ON RISK-ASSESSMENT SCALE THE STATIC-99 FOR
PREDATORY SEX OFFENDER DESIGNATION

Inmate SID# -

institution —_

Current release date L

Date inmate was provided with this form

1. Please state which of the {£} categerissoftherickassessmentscale risk factors on

the STATIC-99 you believe were not scored correctly.

2. For each eategory risk factor listed above, please explain why you believe the
categery risk factor was not scored correctly. You may attach additional pages or

documernts if necessary.

A COPY OF YOUR RISK-ASSESSMENTSCALE STATIC-99 WORKSHEET MUST BE
ATTACHED TO THIS FORM.

Inmate’s Signature
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Secretary of Stale
NOTICE OF PROPOSED RULEMAKING*

A Staternent of Weed and Fiscal Impact accompanies this fonn,

N

5
Administrative Rules Chapter Number

503-945-0903 o

Oregon Board of Parole and Post-Prison Supervigion

Agency and DDivisicn
Telephone

Cindy Hanners
Rules Coordinator

Salem, OR 97301-3621

2575 Center St. NE_ Ste 100
Address
RULEMAKING ACTION

FILED

JAN 1 4 2004

ARCHIVES DIVISION
SECRETARY OF STATE

ADOPT:
Secure approval of rule numbers with the Administrative Rules Unit prior to filing,

AMEND:
REPEAL: 255-060-0014
o - =i
s 25
Renumber: Secure approval of rule numbers wath the Administrative Rules Ut prior to filing -7 EE _f:?‘]_
I = -
~53 ™o Iy
nend and Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior to filing —
m
3
=3
ORS 144.050, 144,140 o
Stat. Auth.: ORS Lmaeds
DS ol
Baty v. Slater. 161 OR App 633 (1999) GAR 213-005-0002 €
Other Authority
None
Stats. Implemented: ORS
RULE SUMMARY

The Oregon Court of Appeals ruling in Carl Baty v. Debra Slater, 161 OR App 653 (1999) rendered OAR 255-060-0014 invalid. Pursuant to OAR
255-060-0014, an offenders” active supervision did net begin until they were released into the community. The ruling in Baty is that the term of

active supervision commences upon corpletion of the prisen term

A public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was sent to' people on the
agency mailing list, whichever is later. If sufficient hearing requests are received, the notice of the date and time of the rulemaking hearing must be

published in the Oregon Bulletin at least 14 days before the hearing.
ORS 183.335(2)bXG) requests public comment on whether other options should be considered for achieving the rule’s substuntive goals while

reducing negative economic impact of the rule cn business. . [
03-03-2004 | V{'d% “/*’J Ll 01-14-2004
Last Day for Public Comment wn ature and Date
Cindy Hanners

Printed name

*The Oregon Bullz!in is published on the 1st of each month and updates the nie text found in the Oregon Administrative Rules Cornpilation. Notice forms must be submitted to the Administrative
Rules Unit, Oregon State Archives, 800 Summer Strest NE, Salem, Oregon 97310 by 5:00 pm on the 15th day of the preceding month urless this deadline falls on 2 Saturday, Sunday or legal hokiday
ARC 923-2003

when Notice forms are accepted until 5:00pm on the precedicg workday



Sceretary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Propesed Rulemaking Hearirg or a Notice of Proposed Rulemaking accompanies this fornm,

255

Oregon Board of Parole and Post-Prison Supervision
Administrative Rules Chapter Number

Agency and Division

In the Matter of:

Statutory Authority: ORS 144.050, 144,140

Other Authority: Baty V, Slater, 161 OR App 653 (1999) OAR 213-005-0002

Statutes Implemented: ORS Nong

Need for the Rale(s): The repeal of OAR 253-060-0014 is nceessary in light of the Oregon Court of Appeals decision in Baty V.
Slater, 161 OR App 653 (1999). The ruling in Baty invalidated the board’s practice of beginning an offenders’ active supervision
once the offender was released from custody into the community. The ruting in Baty requires that an offender’s active supervision

begin once the prisen term has been completed.

socuments Relied Upon:  None.

Fiscal and Economic Impact: The board is awarc of a minimal positive fiscal or economic impact as a resull of the repeal of OAR
255-060-0014. The board is not aware of any ¢ffect the repeal of OAR 235-060-0014 would have on other agencies, local

government, or identificd public.

Administrative Rule Advisory Committee consulted?: No.

If not, why?: The board enacted this repeal during a business meeting and due to the nature of the repeal, felt it was not necessary

to consult the administrative rule advisory committee.
-}
L/L, L% LD 01-14-04

Signer and Date

r
4

Cindy Hanners

Printed name

Administrative Rules Unit, Archives Division, Secretary of State, 810 Summer Street NE, Salem, Oregon 97310, AR 925.1997



{c}

Statutory Authority:  ORS 144.305, 144.310
History: (4/5/90; 10/9/92, 03/14/97, 11/09/98, 3-22-99, 01-14-04-Repeal Notice)






Secretary of State
NOTICE OF PROPOSED RULEMAKING*

A Staterment of Need and Fiscal Impact aceompanies this form

Administrative Rules Chapter Number

503-945-0903

255

Board of Parole & Post-Prison Supervision

Agency and Division

Telephons

Cindy Hanners
Fules Cocrdinator

2575 Center Street NE, Ste 100 - Salem, Oregon 97301-4621

Address
RULEMAKING ACTION

ADOPT:
Secure approval of rule numbers with the Administrative Rules Uit prior to filing.

255-080-0005

FILED
AN 1420

ARCHIVES DIVISION
SECRETARY OF STATE

]
[

il

AMEND:
REPEAL:
[ . “
o 9
Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior to filing. =y — ()
(o ra
-U D —_—
- S 77
end and Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior to filing. L) fa law]
r—
I
- ]
ORS 144.030, 144,140 =
Stat. Auth.: ORS ‘
v '__‘ )
None .
Other Authority e
None
Stats. Implemented: ORS
RULE SUMMARY

The amendment is necessary to establish the adminisirative review request process as it specifically relates to Orders of Supervision.

A public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the dale Notice was sent to people on the
agency mailing list, whichever is later. If sufficient hearing requests are received, the notice of the date and time of the mlemaking hearing must be

publisked in the Oregon Bulletin at least 14 days before the hearing,
ORS 183.335(2)(bXG) requests public comment on whether other options should be considered for achieving the rule’s substantive goals while

reducing negative economic impact of the rule on business. .
VA ;
03-03-04 Ly ded Nt wers 01-14-04
Last Day for Public Comment * '~ Signature and Date
Cindy Hanners —
Printed name

Jregon Bulletin is published on the Ist of each month and updates the mle text found in the Cregen Administrative Rules Compilation. Notice forms must be submitted to the Administiative
Kuwes Unit, Oregon State Archives, 800 Summer Street NE, Salem, Oregon 97310 by 5:00 pmi on the 15th day of the prece(ﬁng month unless this deadline falls on a Saturday, Sunday or legal holiday

when Notice forms are accepted tntil 5:00pm on the preceding workday.

ARC 9232003



Secretary of State
STATEMENT OF NEED AND FISCAL IMPACT

AMotice of Proposed Rulemalkir g Hearing or a Netica of Proposed Rul=making accompanies this form

Agercy and Division Administrative Rules Chaptar Mumber

In the Matter of:

Statutory Authority: ORS 144.050, 144.140
Other Authority: None

Statutes Implemented: ORS: None

Nezed for the Rule(s): The amendment is necessary to establish the administrative review request process as it specifically relates to

Orders of Supervision.

Documents Relied Upon: None

Fiscal and Economic Impact; We are not aware of any fiscal or economic effect this amendment will have on the board. There may
be some effect on other agencies, local government, or identified public.

Administrative Rule Advisory Conmunuittee consulted?. No.

If not, why?: The Board of Parole and Post-Prison Supervision enacted this amendment and change during a business meeting

and due to the nature of the amendment, felt it was not necessary to consult the Administrative Rule Advisory Committge.

Mcgf/f@ywc@m 01-14-04

Signer and Date

{
Cindy Hanners )

Printed name

Administrative Ruiss Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97310 ARC 92351997



255-080-0005h
Procedure for Administrative Review

{1} An inmate/offender may request an administrative review by sending Exhibit O,
Administrative Review Request Form, to the Board concisely explaining how his or her case
fits the criteria for review listed in rule 255-080-0010.

(2} The Board must receive requests for administrative review within forty-five {45) days after
the mailing date on the Board's final action on the reviewed issue.

{3} Regarding Orders of Supervision, the Board must receive reguests for administrative review
within forty-five (45) days after the date the offender signed the order or acknowledgement

by the supervisory authority of the offender’s receipt thereof.

{4){13)] If the Board or its designee determines that the request is consistent with the criteria as
defined in rules 255-080-0010 and 255-080-0011, and meets the deadline requirements,
the Board will resolve the matter using the procedures outlined in CAR 255-080-0012.

{5}[{4}] When the Board or its designee denies review, the Board shall send the mmate/offender
written notice of the specific reasons for denial.

{6)1(5)] When review is denied, the prior decision is re-affirmed.

Statutory Authority: 0ORS 144.3356
History: (2/1/79; 11/25/81, temporary; 5/19/82; 5/31/85; 5/19/88; 12/6/88;

11/1/89; 2/20/91; 10/9/92, 03/14/97, 06-08-00, 01-14-04 - NOTICE






Secretary of Stale
Certificate and Order for Filing
TEMPORARY ADMINISTRATIVE RULES
A Statemznt of Need and Justification accompanies this form..
OYAS=0 ({ by the

Diate prinr tn or same as filing dats,

I certify that the attached coples® are true, full and correct copies of the THEMPORARY Rule(s) adopted on

QOregon Board of Parole and Post-Prison Supervision 255
Agency and Division Administrative Rules Chapter Number
Michael R. Washington L 503-945-8978

Telephone

Rules Coordinator

2575 Center Street NE, Ste 100, Salem, Oregon 97301-4621 B .
Addresy
to become cffective 04-15-2004 through 10-11-2004
- Date upen filing or later A maximum of 180 days including thq’c_ffcctivr%ﬂc.
o =
RULEMARING ACTION I -5
List each rule number separately, 000-000-0000. - =%
) =3 e
ADOPT: = - ra
Secure approval of rule numbers with the Administrative Rules Unit prior to filing _.;; |d®) o
I
2 o=
hbn) s I
e
— ™o
AMEND: 255-032-0015 m =
ED |
APR 1 b 7004
SUSPEND: ARCHIVES DIVISIOR
SECRETARY OF STATE
ORS 163.105
Stat. Auth.: ORS
None
Other Autherity
None
Stats. Implemented: ORS
RULE. SUMMARY

The amendment of this rule is necessary to bring the dates within the rule into conformity with the effective
date of ORS 163.105 as amended and passed into law by the Oregon Legislature (1999).

; M ; i~
W 2. !"‘)"’M*?ﬁﬂ April 15. 20004
Data

Authorized Signer

chael R. Washington, Chair
ARC 840-1957

=« rinted name
*Copies include a photocopy of this certificate with paper copy of each rule listed in the Rulemaking Action



Secretary of State
STATEMENT OF NEED AND JUSTIFICATION

A Certtfizate and Order for Filing Temporary Administrative Rules accompanies this form.

Administrative Rules Chapter Number

Agency and Division

In the Matter of:

Statutory Authority: ORS 163.105

Other Authority: None

Statutes Implemented: ORS None

Need for the Temporary Rule(s): The amendment of this rile is necessary to bring the dates within the rule into conformity with the
effective date of ORS 163.105 as amended and passed into law by the Orcgon Legislature (1999).

Documents Relied Upon: None.

Justification of Temporary Rule(s): Itis necessary that this rule be made effective immediately as it violates expost {acto provisions in
the Federal and State Constitutions in its current posture.

Mickeed 8. Woakigr:,
April 15, 2004

Signer and Date

Muchael R. Washington, Chair

Printed name

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97310, AR 945-1597



Secretary of State
NOTICE OF PROPOSED RULEMAKING*

A Statement of Need and Fiscal Tmpact accompanies this fornm.

Board of Parole & Post-Prison Supervision ) 255
Administrative Rules Chapter Nurnber

Agency and Division

503-945-8978

Telephone

Michael R. Washineton
Rules Coardinator

2575 Center Street NE, Ste 100 — Salem, Oregon 97301-4621 .
Address o -

RULEMAKING ACTION

ADOPT:

Secure approval of rule aumbers with the Administrative Rules Unit prior to filing.

AMEND: 255-032-0015 F I L E D
APR 1 5 72004
REPEAL:
ARCHIVES DIVISION
SECRETARY OF STATE

Renumber: Secure approval of nule numbers with the Administrative Rufes Uit prior to filing.

Amend and Renumber: Sccure approval of rule numbers with the Administrative Rules Unit pror to filing,

ORS _ 163.105
Stat. Auth.: ORS

None
Other Authority

Nonge
Stats. Implemented: ORS

RULE SUMMARY

The amendment of this rule is necessary to bring the dates within the rule into conformity with the effective date
of ORS 163.105 as amended and passed into law by the Oregon Legislature (1999}

A public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was sent to people on the
agency mailing list, whichever is later. If sufficient hearing requests are received, the notice of the date and time of the rulemaking hearing must be

published in the Oregon Bulletin at least 14 days before the hearing.
ORS 183.3352Xb)G) requests public comment on whether other opticns should be censidered for achieving the rule’s substantive goals while

reducing ncgative eCOnOomIc impact of the rule on business.
4
J— ARI il 15 .. 2004

06-03-04
Last Day for Public Comment

Signature and Date

Michael R. Washington, Chair

Printed name

*The Oregon Bulletin is published on the 1st of sach month and updates the rule text found in the Cregon Administrative Rules Compilation. Notice forms must be subrmited to the Administrative

Rules Unit, Oregon State Archives, 800 Surmimer Street NE, Salem, Gregon 97310 by 5:00 pm on the 15th day of the preceding month unless this deadline fulls on & Saturday, Sunday or legal holiday
ARC 9232003

when Notice forms are accepted until 5:00pm on the preceding workday.



Secretary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Natice of Proposed Rulemaking Heaning or a Motice of Propesed Rulemaking accompanies this fonm.

Administrative Rules Chapter Nunber

Agency and Division

In the Matter of

Statutory Authority: ORS 163,105

Other Authority: None

Statutes Implemented: ORS: None

Need for (he Rule(s):The amendment of this rule is necessary to bring the dates within the rule into conformity with the effective date
of ORS 163.103 as amended and passed info law by the Oregon Legislature (1999).

Documents Relied Upon: None

Fiscal and Economic Impact: We are not aware of any fiscal or economic effect this amendment will have on the board, other
agencies, local government, or identified public,

Administrative Rule Advisory Committee consulted?; No,

If not, why?: The Board of Parole and Post-Prison Supervision enacted this amendment and change during a business meeting
and due to the nature of amendments felt it was not necessary to consult the Administrative Rule Advisory Committee.

5,

¢

April 15,2004

Signer and Date

Michael R. Washington, Chair

Printed name

Administrative Rules Unit, Archives Division, Secretary of State, 800 Sumurner Strest ME, Salem, Orsgon 97310, ARC 9251997



Petition/Purpose for Review Hearing

255-032-0015

An inmate not described in OAR 255-032-0005(4) may petition and the Board shall hold a hearing
to determine whether the inmate is likely to be rehabilitated within a reasonable period of time:

(1)

{2)

{4)

{5}

Any time after thirty {30) years from the date of imposition of a minimum period of
confinement pursuant to OAR 255-032-0010(1) for an offense committed on or after

[June 30, 1995] October 23, 1999; or

Any time after twenty-five {25} years from the date of imposition of a minimum period of

" confinement pursuant to OAR 255-032-0010(1} for an offense committed on or between

[April 1, 1995 through] June 30, 1995 through October 22, 1999; or

Any time after twenty (20) years from the date of imposition of a minimum period of
confinement pursuant to OAR 255-032-0010{1} for an offense committed before

iApril 1, 1995] June 30, 1985; or

Any time after fifteen (15} years from the date of imposition of a minimum peried of
confinement pursuant to OAR 255-032-0010(2); or

Anytime after twenty-five (2b) years from the date of imposition of confinement pursuant to
0AR 255-032-0010(3).

Statutory Authority: {ORS 163.115)

History:

{(5/31/856; 5/19/88; 1/16/91, 03/01/97, 5/18/99, 01-04-00, 05-13-03,
04-15-04 - Notice/Temp)
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CERTIFICATE AND ORDER FOR FILING
TEMPORARY ADMINISTRATIVE RULES

[ certify that the attached copies ave trae, full and correct copies of the TEMPORARY Rule(s)
adopted on May 14, 2004, by the Board of Parole and Post-Prison Supervision.

DEPARTMENT OF CORRECTIONS CHAPTER NUMBER: 291
RULES COORDINATOR: Michael Washington TELEPHONE: (503) 945-8978
ADDRESS: 2575 Center Street NE, Ste. 100

Salem, OR 97301-4621

to become cffective May 14, 2004, through November 10, 2004 FILED

RULEMAKING ACTION MAY 1 4 2004

ARCHIVES DIVISION

ADOPT: SECRETARY OF STAYE

AMEND: OAR 255-030-0025
SUSPEND:
STATUTORY AUTHORITY: ORS 144.123 and 144.120(7)

OTHER AUTHORITY:

STATUTES IMPLEMENTED: ORS 144.123 and 144.120(7)

RULE SUMMARY

Nced for the Temporary Rule(s): Amendments to the Board’s rule arc necessary to ensure that
the Board’s and the Department of Cormrections policies and procedures goveming who may
accompany an inmate at a hearing belore the Board are promulgated jointly as required by ORS
144.123.

WA 4y 13, 2009

Mwhael W{aishmgton Chair Datc
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STATEMENT OF NEED AND JUSTIFICATION
BOARD OF PAROLE AND POST-PRISON SUPERVISION CHAPTER NUMBER: 255

In the Matter of the Adoption of Temporary ) Statement of Need and
Amendments to the Board’s Rules Relating ) Justification of

to Persons Who may Accompany an Inmate ) Temporary Rule

at a Hearing Before the Board of Parole and )

Post-Prison Supervision, QAR 255-030-0025 )

1. Effective immediately, the Board of Parole and Post-Prison Supervision is amending
its administrative rule governing who may accompany an inmate at a hearing before the Board of
Parole and Post-Prison Supervision.

2. Need for the Temporary Rule(s): Amendments to the Board’s rule are necessary to
cnsure that the Board's and the Department of Comections policies and procedures governing
who may é_lccompan y an inmate at a hearing before the Board arc promulgated jointly as required
by ORS 144.123.

3. Documents Relied Upon: None
4. Justification of Tecmporary Rules:

(a) The Board finds that following the permanent rulemaking process, rather than
taking this temporary rulemaking action, will result in serious prejudice to the public
interest because it will cause the following specific conseguences:

In litigation that is currently pending in the Oregon Court of Appeals, inmatcs
have challenged the validity ol the Board’s current rules governing who may accompany
an inmatc at a hearing before the Board. Among the claims made by the mmates i the
litigation is that the rules are invalid because they were not adopted jointly with the
Oregon Department of Corrections (ODOC) as required by ORS 144.123. One of the
inmates involved n the current litigation has indicated both to ODOC officials and to
legal counscl that inmates will likely file suit to challenge the validity of Board decisions
affecting them made in or following hearings conducted under the current rules, and also
seek monectary damages from the Board and/or ODOC. Consequently, lailure to
promptly adopt these temporary rule amendments, together with the Board ol Parole and
Post-Trison Supervision, will leave at issuc in the current and anticipated litigation the
“Joint promulgation” issue, and cause the Board and ODOC to incur additional costs
associated with the defense of this issue. In addition, failure to eliminate the procedural
issue through temporary rulemaking may itself result in the filing of additional inmale
suits over the validity of the Board’s current rules and decisions made mn hearings under
the current rules.

(b) This temporary rulemaking action will aveid or mitigate these consequences
because prompt adoption of these rule amendments will assist the Board in defending

FAT T M e FYTIATLIANI LT R TIn A TR AR, OT ik
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against the current litigation, and rcduce or chiminate the risk that inmates will fiic
additional litigation raising the *“joint promulgation” issue.

ave |
1//[1/(//} [ [18Y 15, 2007
Michael Waﬂlingion, Chalir Date
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255-030-0025

Who May Accompany an Inmate at a Board of Parole and Post-Prison Supervision

Hearing

(1) Purpose: The purpose of this rule is to jointly establish with the Department of
Corrections policies and procedures governing who may accompany an inmate in a

hearing before the Board of Parole and Post-Prison Supervision
(2) Policy:

(a) It is the joint policy of the Department of Corrections and Board of Parole and Post-
Prison Supervision that inmates be permitted to have a person accompany them in

hearings before the Board in accordance with ORS 144.123, as provided in these rules.

(b) A person's access to a Department of Corrections facility is subject to the
Department of Corrections rules on Facility Access (OAR 291-016), Visiting (Inmate)
(OAR 291-127), and this rule, and may be prohibited or restricted by the functional unit
manager or designee of the facility in which the hearing is being conducted when
deemed necessary or advisable to maintain the health, safety and security of staff,
inmates, or the public, or to maintain the safe, secure, and orderly operation and

management of the facility.
(3) Persons Who May Accompany an Inmate at a Board Hearing:

(a) When appearing before the Board of Parole and Supervision in a hearing, an inmate
may be accompanied at the Department of Corrections facility in which the inmate is

confined, subject to the prior approval of the facility functional unit manager or designee,
by:

(A) A person who has been approved for privileged visiting in accordance with the

Department of Corrections rule on Visiting (Inmate) (OAR 291-127);



(B) An assigned inmate lega! assistant from the Department of Correcticns facility

where the inmate is confined; or
(C) The inmate's attorney.

(b) In addition to those persons specified in subsection (3)(a) of this rule, the inmate
may be accompanied at the hearing via telephone or videoconference by such other
person, other than another inmate, as the Board of Parole and Post-Prison Supervision

may, in its discretion, approve by prior arrangement.

{(4) The Department of Corrections, if requested by an inmate or the Board, will assign
an assigned inmate legal assistant from the Department of Corrections facility where the

inmate is confined to accompany the inmate at a Board hearing.

(5) A person who is permitted to access a Department of Corrections facility for the
purpose of accompanying an inmate at a Board hea_ring is subject to the rules of
conduct, and the terms and conditions of visiting set forth in the department'’s rules on

Facility Access (OAR 291-016) and Visiting (Inmate) (OAR 291-127).

(6) Who May Appear at a Board Hearing

(a) The victim, personally, by counsel, or by representative, and the District Attorney

from the committing jurisdiction, parole officer and institution counselor shall have the

right to appear at hearings.

(b) Any member of the public, including the media, may attend Board hearings, but may
not participate. The Board may eject any disruptive person from a hearing. The Board
may require all parties other than the Board and its staff to leave the hearing during
deliberations. All parties shall abide by Department of Corrections' rules while attending

hearings within Department of Corrections’ facilities.

Stat. Auth.: ORS 144.123 & ORS 144.120(7)
Stats. Implemented: ORS 144.120(7), ORS 144.123 & ORS 192.630



Hist.: 2PB 1-1979, 1. & ef. 2-1-79; 2PB 10-1981(Temp), f. & ef. 11-4-81; 2PB 1-1982, f.
& ef. 5-19-82; 2PB 4-1986{Temp), f. & ef. 12-2-86; PAR 3-1987, f. & ef. 4-28-87; PAR 6-
1988, f. & ef. 5-19-88; PAR 4-1989, f. & ef. 11-1-89; PAR 2-1990, f. & cert. ef. 4-5-90;
PAR 8-1992, f. & cert. ef. 10-9-92; PAR 3-1997, f. 3-11-97, cert. ef. 3-14-97; PAR 6-
2000, f. & cert. ef. 6-9-00; PAR 4-2004(Temp), f. & cert. ef. 5-14-04 thru 11-10-04

255-






Secretary of State
Certificate and Order for Filing
PERMANENT ADMINISTRATIVE RULES

1 certify that the attached copies* are true, full and correct copies of the PERMANENT Rule(s) adopted en _ April 15, 2004 by the

Date prior to or same as filing dats.

Oregon Board of Parole and Post-Prison Supervision ' Chapter 255

Ageney and Division

Administrative Rulas Chapter Numbher

Michael R, Washington 503-945-9009

Rules Coordinator Telephone

2575 Center Street NE. Ste 100, Salem. Oregon 97301-4621 B

Address

to become effective June 14, 2004 Rulemsking Notice was published in the May 1. 2004 Oregon Bulletin. **

Date upon filing or later Month and Year

RULEMAKING ACTION
List each rule number separately, 000-000-0000.

ADOPT: . FlLED

Secure approval of rule numbers with the Administrative Rules Unit pror to filing.

JUN 1 4 2004
ARCHIVES DIVISION

SECRETARY OF STATE
AMEND: 255-032-0015
i
s 2
PEAL: 55
o = A
<= il
_Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior to filing. . S':,_)l — Cﬁj;
) vi o | [
= 3 o
Amend and Renumber: Secure approval of nule numbers with the Administrative Ruoles Unit priorto filing. 5 = L
| (%]
%
ORS 163.105 <> 5
Stat. Auth.: ORS ] .
None
Other Authority
None

Stats. Implemented: ORS ) -

RULE SUMMARY

The amendment of this rule is necessary to bring the dates within the rule into conformity with the effective
date of ORS 163.105 as amended and passed into law by the Oregon Legislature (1999).

*wthorized Signer

June 14, 2004

Date

hael R. Washington

Priated name

*Copies include a photocopy of this certificate with paper and electronic copiss of each rule listed in the Rulemakiag Action )
*»The Oregon Bulletinis published on the 1st of each month and updates the rule text found in the Oregon Administrative Rules Compilation. Notice forms rust be submitted to the
Administrative Reles Unit, Gregon State Archives, 800 Su -

e falls on a Saturday,
Sundey or Jezal haliday when Notics forms erz asoepiad = ATooandae




Secretry of Stats
STATEMENT OF NEED AND JOSTIFLCATION

for Filfog Temparary Adminisivative Rulas aceonspaniss this S,

"A Cariificate and Ordar £

Admiristrative Rules Chapter Number

Agescy and Division

In the Matter of:

Statntory Authority: ORS 163.105
Other Autherify: None

Statutes I'mplemented: ORS None

Need for the Temporaty Rule(s): The amendment of this rule is necessary to bring the dates within the rule into conformity with the
effective date of ORS 163.105 as amended and passed into law by the Oregon Legislature (1999).

Documients Relied Upon: None.

T usfiﬁcatiqn of Tempo:ary Rxﬂe(s): Tt is mecessary that this rule bs made effective immediately as it violates expost facto provisions in
the Federal and State Constitutions in its current posturs.

Wickoee 2. Poakige, |
TR April 15, 2004

Sizper and Dats )

Michael R. ‘Washinston, Chair . .
’ Print:d‘n‘arr._c
& Iemimlaierion Tyl g Tnid H,:.'E 23 Dnvsien, Szorpiery o Biela, B) Sunmer Smasi WE, Sclim, Trazas 1T =z 7



Secretary of Stats
STATEMENT OF NEED AND FISCAL TMPACT

ANntes 2iPiopesad Rulemaling Hearng or 2 Mo

Adivinistrative Rules Chapter Nuinbar

Ageney and Division

It the Matter of

Statutory Authority: ORS 163,105

Other Anthority: None

Statutes Tmplemented: ORS: Nong

Need for the Rule(s): The.amendment of this ralz is necessary to bring the dates within the rule into conformity with the effective date
of ORS 163,105 as amended and passed 1nto law by the Oregon Legislature (1999).

cuments Relied Upon: None

Fiscal and Economic Impact: We are not aware of any fiscal or economic effect this amendment will have on the board, other

agencies, local government, or identified public.

Administrafive Ruole Advisory Commiftee consulted?: No.

I not, why?: The Boatd of Parole and Post-Prison Supervision enacted this amendment and change durinig a business meeting
and due to the nature of ameéndments falt it was not necessary to consult the Admiinistrative Rule Advisory Commitfee.

?"’MJ 2. M";}ﬁ” April 15,2004
N - : D 3. *¥ -

Signer and Dats

Michasl R. Washington, Chair )
o ' Prinfed pam= '

AT 93T
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DIVISION 32

AGGRAVATED MURDER AND MURDER COMMITTED AFTER 10-23-99
ORS 163.105 and ORS 163.115

Prison Term Hearing to be Held
255-032-0005

(1) An adult person convicted of Aggravated Murder under ORS 163.085 shall receive a hearing
within one year of sentencing. A person convicted of Murder under ORS 163.115 that was
committed on or after June 30, 1985, and who was sentenced to life with a twenty-five
{25} year minimum shall receive a hearing within one year of sentencing. At the hearing the
Board shall set a review date congruent with the minimum terms set forth in QAR 255-032-

0010 rather than a parole release date.

(2} Adult persons sentenced to death or life without the possibility of release or parole shall not
receive a hearing.

(3) Adult persons sentenced to life with a twenty (20} or thirty (30) year minimum for
aggravated murder shall receive a prison term hearing pursuant to ORS 144.120 if they also
have a sentence to the Department of Corrections’ custody for a crime other than

aggravated murder.

{4} Inmates, who were juveniles and waived to adult court pursuant to ORS 419C.340 through
419C.364, and were under the age of 17 years at the time of their crime(s), and were
convicted of Aggravated Murder, per ORS 163.095, and whose crimes were committed
after October 31, 1989 and prior to April 1, 1985, shall receive a prison term hearing. At
the hearing, the Board shall set a review date consistent with the terms set forth in OAR

255-032-0011 rather than a projected parole release date.

{ORS 144.120, 163,095, 163.115, 419¢.340, 419¢.364)
(5/31/85; 11/1/89; 1/16/91; 10/9/92; 56/18/99, 01-04-00,

05-13-03)

Statutory Authority:
History:

Minimum Pericd of Confinement Pursuant to ORS 163.105 or ORS 163.1156
255-032-0010

{1) The minimum period of confinement for an adult person convicted of Aggravated Murder as
defined by ORS 163.105(1} shall be thirty (30) years.

(2} The minimum period of confinement for an adult person convicted of Aggravated Murder as
defined by ORS 163.105(2) prior to December 6, 1984, shall be twenty (20} years.

{3) The minimum period of confinement for a person sentenced to life for Murder under ORS
163.115 committed on or after June 30, 1995, shall be twenty-five {2b) years.

Statutory Authority: (ORS 144,110, 163.105, 163.115)
History: {(5/31/85; 5/19/88, 5/18/99, 01-04-00, 05-13-03)
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255-032-0011
Schedule of Initial Parole Consideration for Inmates Described in 0AR 255-032-0005(4)

(1)

(2)

{3)

(4)

{5)

{6)

{7}

05-13-03

The Beard shall conduct a hearing pursuant to OAR 255-030-0013, 255-030-0015,
255-030-0021, 265-030-0023 and 255-030-0025 through -0055.

The Board shall set a review date pursuant to Exhibit P-Ill, or deny parcle, pursuant to
OAR 255-035-0030.

The method established by sections (1) to {3) of OAR 255-035-0021 shall not apply to
inmates described in OAR 255-032-0005(4). To determine the unified range for inmates
described in OAR 255-032-0005(4) with consecutive sentences for aggravated murder, the
Board shall establish the matrix range for each crime by using the inmate’s history/risk score
pursuant to Exhibit P-lll. The unified range shall be the sum of the ranges established under

this section.

The Board may depart from the appropriate matrix range for inmates described in OAR 255b-
032-0005(4) only upon making a specific finding that there is aggravation or mitigation
which justifies departure from the range pursuant to Exhibits E-1 and E-2. The Board shall
clearly state on the record the facts and specific reasons for its finding. The Board may give
items of aggravation and mitigation different weight and not necessarily balance them one
for one. Exhibit D does not apply to inmates described in OAR 255-032-0005{4}. The
Board cannot apply aggravating or mitigating factors to adjust an inmate’s matrix range
more than one level up or down. Mitigating factors cannot reduce an inmate’s matrix range

below the lowest possible range on the matrix.

If the Board denies parole, the inmate may petition for review after 480 months from the
adjusted inception date. [f the Board determines, following a review of the inmate’s petition
and institutional record, there is reasonable grounds to believe that rehabilitation may have
occurred and that the possibility of parole should be considered, a review hearing shall be

scheduled.

If the Board sets a review date pursuant to Exhibit P-lll, the Board shall conduct a progress
review five years prior to the established review date. The progress review does not require
a hearing with the inmate; however, the inmate may submit materials to be considered. The
purpose of the progress review is to determine the inmate’s institutional conduct and

rehabilitation efforts since the prison term hearing.

The Board may determine a parole release date or future review dates any time after the
established review date. The Board may order a psychological evaluation. Refusal to
submit to an evaluation if one is ordered will be grounds for automatic deferral of the
hearing for up to five years or a lessor time if deemed appropriate by the Board. If parole
was previously denied, that decision will remain in effect and further petitions for review will

not be considered at less than two (2) year intervals.

Aggravated Murder



(8) At the review hearing, the Board will consider, but is not limited to, the following:

(a)

(b}

{c)

(d)

(e}

{i}

(i}

the inmate’s involvement in correctional treatment, medical care, educational,
vocational or other training in the institution which will substantially enhance his/her

capacity to lead a law-abiding life when released;
the inmate's institutional employment history;

the inmate's institutional disciplinary conduct;

the inmate's maturity, stability, demonstrated responsibility, and any apparent
development in the inmate's personality which may promote or hinder conformity to

lawy;

the inmate's past use of narcotics or other dangerous drugs, or past habitual and
excessive use of alcohol;

the inmate’s prior criminal history, including the nature and circumstances of
previous offenses;

the inmate's conduct during any previous period of probation or parole;

the inmate does/does not have a mental or emotional disturbance, deficiency,
condition or disorder predisposing them to the commission of a crime to a degree
rendering them a danger to the health and safety of the community;

the adequacy of the inmate's parole plan including community support from family,
friends, treatment providers, and others in the community; type of residence,
neighborhood or community in which the inmate plans to live;

there is a reascnable probability that the inmate will remain in the community
without violating the law, and there is substantial likelihood that the inmate will

conform to the conditions of parole.

The decision for the Board shall be whether there are significant indications of reformation
and rehabilitation such that the offender does not represent a risk to the community and that
it is in the offender’s and the community’s best interest that he/she be released to the

community under conditions of supervision.

If the Board does not make the above finding, the Board shall set a subsequent review
hearing date not to exceed five {b) years from the present review.

Statutory Authority: {ORS 163.105)

History:

05-13-03
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Petition/Purpose for Review Hearing
255-032-00156

An_inmate not described in OAR 255-032-0005(4} may petition and the Board shall hold a hearing
to determine whether the inmate is likely to ba rehabilitated within a reasenable period of time:

{1) Any time after thirty (30) years from the date of imposition of a minimum period of
confinement pursuant to OAR 255-032-0010(1) for an offense committed on or after

October 23, 1999:; or

(2} Any time after twenty-five (2b) years from the date of imposition of a minimum period of
confinement pursuant to OAR 255-032-0010(1) for an offense committed on or between

June 30, 1995 through October 22, 1999; or

(3) Any time after twenty (20} years from the date of imposition of a minimum period of
confinement pursuant to OAR 255-032-0010(1} for an offense committed before

June 30, 1995; or

(4} Any time after fifteen (15} years from the date of imposition of a minimum period of
confinement pursuant to OAR 255-032-0010(2); or

{5} Anytime after twenty-five {25) years from the date of impolsition of confinement pursuant to
OAR 255-032-0010{(3).

Statutory Authority:  {ORS 163.115)
History: (5/31/85; 5/19/88; 1/16/21, 03/01/97, 5/18/99, 01-04-00, 05-13-03,

04-15-04-Notice/Temp, 06-14-04)

Purpose of Review Hearing
255-032-0020

(1 The sole issue of the hearing described in OAR 255-032-0015 shall be to determine whether
or not the inmate is likely to be rehabilitated within a reasonable period of time, Criteria
indicating whether the inmate is likely to be rehabilitated prior to release include:

(a) the inmate's involvement in correctional treatment, medical care, educational,
vocational or other training in the institution which will substantially enhance his/her

capacity to lead a law-abiding life when released;

{b) the inmate's institutional employment history;

(c) the inmate’s institutional disciplinary conduct;

(d} the inmate's maturity, stability, demonstrated responsibility, and any apparent
development in the inmate personality which may promote or hinder conformity to
law;

{e) the inmate's past use of narcotics or other dangerous drugs, or past habitual and

excessive use of alcoholic liquor;

() the inmate's prior criminal history, including the nature and circumstances of

previous offenses;
056-13-03 Aggravated Murder



(g} the inmate's conduct during any previous period of probation or parole;

{h) the inmate does/does not have a mental or emotional disturbance, deficiency,
condition or disorder predisposing them to the commission of a crime to a degree
rendering them a danger to the health and safety of the community;

(i) the adequacy of the inmate’s parole plan including community support from family,
friends, treatment providers, and others in the community; type of residence,
neighborhood or community in which the inmate plans to live;

(i) there is a reasonable probability that the inmate will remain in the community
without violating the law, and there is substantial likelihood that the inmate will

conform to the conditions of parole.
Statutory Authority:  (ORS 163.115)
History: (5/31/85; 10/29/93; 5/18/99}

Manner of Review Hearing
255-032-0025

(1} The Board shall conduct the proceeding in the manner prescribed for a contested case
hearing under ORS 183.310 to 183.550 except that:

{a} The inmate shall have the burden of proving by a preponderance of the evidence the
likelihood of rehabilitation within a reasonable period of time; and

{b) If the inmate is without sufficient funds to employ an attorney, the inmate shall have
the right to Board appointed legal counsel. Board payment to legal counsel shall not
exceed $75 per hour and $750 per case. The attarney shall send the Board a billing

within 90 days of the hearing.

(2} If upon hearing ali the evidence, the Full Board upon a unanimous vote of all members finds
that the inmate is capable of rehabilitation and that the terms of the inmate's confinement
should be changed to life imprisonment with the possibility of parole or work release, it shall
convert the terms of the inmate’s confinement to life imprisonment with the possibility of
parole or work release and may set a parole release date. Otherwise, the Board shall deny

the relief sought in the petition.

{3) When a inmate has a consecutive sentence for a crime other than aggravated murder or
Murder as described in OAR 255-032-0005, the Board shall determine the prison term for
the consecutive sentences(s) pursuant to ORS 144.120. The prison term for the
consecutive sentence(s} will not begin to run until and unless the Board orders a release
date on the aggravated murder sentence established pursuant to ORS 163.105, or the

Murder sentence established pursuant to ORS 163.115.

Statutory Authority:  (ORS 144.120, 163.105, 163.115, 183-310-550)
History: {5/31/85; 5/19/88; 11/1/89; 1/16/91; 5/1/91, temporary; 10/15/91;

- 10/28/93, 01-04-00, 02-06-01)

Effect of Denying Relief Request
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255-032-0035

If the Board finds that the inmate is not capable of rehabilitation, the Board shall deny the relief
sought in the inmate petition. Not less than two years after the denial the inmate may petition
again for a change in the terms of confinement. Further petitions for a change may be made at

intervals of not less than two years thereafter.

Statutory Authority: {ORS 163.115)
History: (5/31/85; 5/19/88, 03/01/97)

Record/Notice
2556-032-0040

Provisions for maintaining a record of the hearings and providing notice of decision shall be those
set forth in Divisions 15 and 30 of these rules.

Statutory Authority: {ORS 183.335, 183.3680}
History: {(5/31/85)

Aggravated Murder

05-13-03



Secretary of State
Certificate and Order for Filing
PERMANENT ADMINISTRATIVE RULES

o certify that the attached copies* are true, full and correct copies of the PERMANENT Eule(s) adoptad on _ 01-05-2004 by the
Date prior to ar same as filing date,
Oregon Board of Parole and Post-Prison Supervision Chapter 255
Agency and Division Administrative Rules Chapter Number
Michael R, Washington 503-945-9009
Rules Coordinator Telephone

2575 Center Street NE, Ste 100, Salem, Oreson 97301-4621

Address
fo become effective 06-14-2004 . Rulemaking Notice was published in the _February 2004 Oregon Bulletin **
Drate upon filing or later Month and Year
RULEMAKING ACTION
List each rule number separately, 000-000-0000.
ADOPT:

Secure approval of rule numbers with the Administrative Rules Unit prior to filing,

FILED

AMEND: 255-060-0011 (Exhibits Q-I, Q-IT, Q-1 Q-IV) JUN T 4 7004
ARCHIVES DIVISION
SECRE
REPEAL: 255-060-0014 HETARY OF STATE
S o
Renumber: Secure approval of ruls numbers with the Administrative Rules Unit prior to filing. g g:‘;- e}
< i
2 Y e
Amend and Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior te filing. ~a -1 ]
= <
o oM
ORS 144.050, 144,140, 181.585, H 3 o
Stat. Auth.: ORS ﬁ .
‘ o
Baty v. Slater, 161 OR App 653 (1999) QAR 213-003-0002 - [
Other Authority
None

Stats. Implementad: ORS

RULE SUMMARY
"255-060-0011: The amendment of the rules is necessary to be consistent with the Department of Corrections
approval of a new sex offender risk assessment scale. This new sex offender risk assessment scale is applicable
to offenders being released on and after May 1, 2004,

255-060-0014: The Oregon Court of Appeals ruling in Carl Baty v. Debra Slater, 161 OR App 653 (1999)
rendered OAR 255-060-0014 invalid. Pursuant to OAR 255-060-0014, an offenders’ active supervision did not
begin until they were released into the community. The ruling in Baty is that the term of active supervision
commences upon completion of the prison term.

; A e |
ickeed 2. Woakiz, Olo-Medood

Authonzed Sigher Date

chael R. Washington

ated name

*Copiss include a photocopy of this centificate with paper and electronic copies of each rule listed in the Rulemaking Action.

**The Oregon Bulletin is published on the 1st of each month and updates the rule text found in the Oregon Administrative Rules Compalation. Noties forms must be submittad to the
Administrative Riles Unit, Qregon State Archives, 800 Summer Street NE, Salem, Oregon 97310 by 5:00 pm on the 15th day of the preceding month unless this deadline fells on a Sanerday,
Sunday or legal holidey when Notics forms are acespied until 5:00 pm on the preceding workdzy AROSI0.1997



Secretary of Sfats
STATEMENT OF NEED AND FISCAL IMPACT
A Noticz of Proposed Rulsmaking Hearing or a Motice of Proposed Rufemaking accompaaies this form
Oregon Board of Parole and Post-Prison Supervision . 55
T . ’ Ap‘;m'_qisiratmu]cs Chaptar NTJE-:.—

Agency and Division

In the Matter of:

Statutory Authority: ORS 144,050, 144.140

Other Authority: Baty V. Slater, 161 OR App 653 (1959) OAR 213-005-0002

Statufes Implemented: ORS None

Necd for the Rule(s): The repeal of OAR 255-060-0014 is necessary in light of the Orcgon Court of Appeals decision in Baty V.,
Slater, 161 OR App 653 (1999). The nuling in Baty invalidated the board’s practice of beginning an offénders’ active supervision
once the offender was released from custody into the community. The miling in Baty requires that an offender’s active supervision

begin once the prison term has been completed.

scumnents Relied Upon: None.

Fiscal and Economic Impact: The board is aware of a minimal positive fiscal or economic impact as a result of the repeal of OAR
255-060-0014. The boaxd is not aware of any effect the repeal of OAR. 255-060-0014 would have on other agencies, local

government, or identified public.

Administrative Rule Advisory Comumittés consulted?: No.

If not, why?: The board epnacted this repeal during a business meeting and due to the nature of the repeal, f21f it was not necessary

to consult the administrative mle advisory commiitee.
0, @@w |
_L/L/U—f/ 01-14-04 .

Signer and Date

Cmdy Ha_tm:,rs

Printsd nams



Secretary of Stata
STATEMENT OF NEED AND JUSTIETICATION

A Ceortificate and Order for Fiting Temporary Administrative Rules acoompanizs this foon

Board of Parole and Post-Prison Supervision Chapter 255
Ag=ney and Division Administrative Rules Chajster Number

In the Matter of:

Statutory Authority: ORS 144.050, 144.140, 181,585
Other Authority:
Statutes Implemented: ORS

Necd for the Temporary Rule(s):

The Department of Corrections release counselors are responsible for the assessment of convicted sex
offenders, which is routinely done six months in advance of release, by way of a sex offender risk assessment
scale. It is necessary for this rule to be adopted on an emergency basis so as to allow counselors the opportunity

to use the assessment scale adopted by the Department of Corrections.

Documents Relied Upon: Norne.

Justification of Temporary Rule(s):

This new sex offender risk assessment scale is applicable for offenders being released on and aiter May 1, 2004

Su;ncr and Datc

Cmdv Hanncrs

Printzd name -

Ad_rums:am Rul stf Avrchives Division, Sserstary ofSta*: 800 Sumume=r S*r“ ¥E, Salam, Cregon #7310, ARC 943-1597






DIVISION 60

RELEASE TO POST-PRISON SUPERVISION OR PAROLE
AND EXIT INTERVIEWS

255-060-0006
Exit Interviews: Parole Plan; and Psychiatric Records

(1} At any time prior to an inmate's schaduled release to post-prison supervision or parole, the
Board on its own initiative or at the request of the Department of Corrections, may conduct

an exit interview to review the inmate’s:

{a) release plan;

(b} victim's statements, if any;

{c) PSR or similar report;

{d) psychiatric/psychological reports, if any;

(e) conduct while in confinement; and

f any other information relevant to the inmate’s reintegration into the community that

the inmate, the inmate's attorney, the Department of Corrections or any other
person submits,

{(2) The procedures for records, disclosure and notice outlined in Division 15 and 30 shall
govern exit interviews.

{3} A panetl shall conduct the interview and the Board shall make decisions pursuant to
0OAR 255-030-0015.

Statutory Authority: ORS 144.098, 144.125, 144.800
History: (2/1/79; 5/20/80; 2/15/81; 11/4/81, temporary; 5/19/82; 5/31/85; 5/19/88;
11/1/89; 4/5/90; 5/1/91, temporary; 10/15/91; 2/12/92, temporary;

4/15/92; 10/9/92, 03/14/97 11/09/98)

255-060-0008
Release Plans

{1) At any time prior to release on parole or post-prison supervision, the Board shall examine the
inmate's plans for residence, employment, or other situation in the community to determine

whether the release plan is adequate. The plan may include, but is not limited to:

{a) employment;

(b) school, or other situation (e.qg., retirement income};

{c) verifiable residence;

{d) a description of support services, program opportunities and treatment programs;
(e) prescribed medication;

10-10-03 Parole Release & Exit interview



(2)

(3)

{4)

(5)

(6}

{f} recommended conditions of supervision for the purpose of reformation and public
safety, including a recommendation for waiver of the condition of supervision that
the inmate reside for the first six months in the county where the inmate resided at
the time of the offense that resulted in imprisonment;

{g} level of supervision consistent with the prisoner's risk assessment classification; and

{h} a restitution and compensatory fine payment schedule.

The Board may defer parole release up to ninety (30} days from the parole release date
when a plan is deficient or unverified in order to obtain verification or a satisfactory plan

from the Department of Corrections.

An inmate requesting an out-of-state parole waives the ninety (90} days limitation on
deferral of release. Such waiver is for the purpose of an adequate parole plan in the

accepting state.

Except as provided in OAR 255-060-0014, the Board shall not defer release to post-prison
supervision, The following procedure shall apply:

(a) If the release plan the Department of Corrections or designee of Local Supervisory
Authority submits at least 60 days prior to release is deficient, the Board will return
it to the submitting agency with the Board's recommended modifications.

{b) The Department or designee of Local Supervisory Authority shall submit a revised
plan to the Board not less than ten days prior to the inmate's release.

(c) If the Board does not accept the revised plan, the Board shall determine the
provisions of the final plan prior to the prisoner’s release,

One Board member shall review and approve the release plan.

When an offender is released from the custody of the Department of Corrections or Local
Supervisory Authority, after serving a sentence of incarceration as a result of a conviction
for an offense listed in subsection (a) of this section, the Board or Local Supervisory
Authority shall subject the inmate/offender to intensive supervision as defined in OAR 255-
005, for the full period of the offender’s parole or post-prison supervision if the
inmate/offender was eighteen (18} years of age or older at the time the inmate/cifender
committed the offense and the Board or Local Supervisory Authority finds that the
inmate/offender is a sexually violent dangerous offender, as defined in OAR 255-005..

{(a) The crimes to which section (6) of this rule apply are:

(1) Rape in the First Degree and Sodomy in the First Degree if the victim was
subject to forcible compulsion or under 12 years of old or was incapable of
consent by reason of mental defect, mental incapacitation or physical

helplessness; and
{2) Uniawful Sexual Penetration in the First Degree; and

{3) An Attempt to commit a crime listed in this subsection.
Parole Release & Exit Interview
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Statuto
History

255-06

(b} When the Board or Local Supervisory Authority makes a finding that an
inmate/offender is a sexually violent dangerous offender under this section, the
Board or Local Supervisory Authority shall make this finding in the Order of

Supervision.

ry Authority: ORS 144.096, 144.125, 144,185, Chapter 924 {1999 OR Laws)
(4/5/90; 5/1/91, tempoarary; 10/15/91; 1992 proposed change, 03/14/37,

9-22-99, 02-15-00)

0-0003

Residence Requirements for Certain Sex Offenders

Upon R

elease from Custody

{1}

(2)

{3)

Statutory Authority:

History:

A sex offender classified as a sexually violent dangerous offender {(ORS 137.765) or a
predatory sex offender (ORS 181.765) may not reside near locations where children are the

primary occupants or users.

This prohibition applies to permanent housing and not to transitional housing. For purposes
of this rule, transitional housing means housing intended to be cccupied by a sexually
violent dangerous offender or a predatory sex offender for 45 days or less immediately after

release from custody.

Exceptions to this prohibition may be made by the supervising parole/probation officer if it is
determined that there is sufficient information to support this placement in terms of public
safety and the rehabilitation of the offender. In making this determination, the following

factors must be considered:

a. Other residential placement options pose a higher risk to the community, or

b. An enhanced support system that endorses supervision goals and community safety
efforts is available at this residence, or

c. Enhanced supervision monitoring will be in place {e.g. electronic supervision, curfew,
live-in-care provider, along with community notification), or

d. This residence includes 24-hour case management, or

€. The offender is being released from prison unexpectedly and more suitable housing

will be arranged as soon as possible.

If any of these factors apply to the offender and the residence under review, an exception to
the permanent residence prohibition may be allowed.

The supervising officer must inform the community affected by this decision about the
reasons for the decision prior to the offender’s release from custody.

(Temp/Notice 12-15-01, 01-28-02, 04-15-02-Temp/Notice, 06-17-02,
10-10-03)

255-060-0010
Waiver of the 80-Day Limitation; Deferral for Serious Misconduct

History:

10-10-03

(2/1/79; 5/20/80; 2/15/81%; 11/4/81, temporary; 5/19/82; 5/31/85, repealed)
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255-060-0011
Procedures for Predatory Sex Offender

{1)

{2)

{3)

{4

(5

(6

J

—

For purposes of this rule, a person is a predatory sex offender if the person exhibits
characteristics showing a tendency to victimize or injure others and has been convicted of
one or more of the following offenses: Rape in any degree, Sodomy in any degree,
Unlawful Sexual Penetration in any degree or Sexual Abuse in any degree. In determining
whether an inmate or offender is a predatory sex offender under this rule, the Board shall
use only the STATIC-89 (Exhibit Q-l} and detinitions {Exhibit Q-Il} which have been approved
by the Department of Corrections as required by ORS 181.585(2).

Predatory sex offender designations made by the board for inmates or offenders released
from a Department of Corrections institution before May 1, 2004, are not included in this
rule. Those designations are governed by the rules in effect when the designation was

made,

Subject to the procedures set forth in this rule, the Board will make a finding that an inmate
or offender is a predatory sex offender if the inmate or offender four or more points on the

STATIC-99.

A finding that an inmate or offender is a predatory sex offender may be made by one Board
Member. A finding that an offender is a predatory sex offender will be contained in the
inmate’s or offender’s original order of supervision or an amended order of supervision.

Subject to the procedures set forth below, inmates or offenders who score four or more
points on the STATIC-39 have the right to be advised of their score and submit written
objections to the Board before the Board makes a predatory sex offender finding. The
Notice of Rights and Written Objections form for this rule are Exhibits Q-lli and Q-IV of the

Board’s rules.

{a} Written objections must be received by a Department of Corrections’ institution or
release counselar, a supervising officer or the Board within three days of the date the

offender or inmate signed the Notice of Rights {Exhibit Q-lIl}.

{b} The Board must receive and review the signed Notice of Rights (Exhibit Q-Ill} or
written documentation that the inmate or offender refused to sign the Notice of Rights

before a predatory sex offender finding is made.

(c} The Board must consider any written objections to the score on the STATIC-99 timely
submitted by the inmate or offender before making a predatory sex offender finding.
The Board shall make the predatory sex offender finding if there is evidence to support a
score on the STATIC-99 of four or more points.

inmates or offenders may elect to waive their right to submit written objections. Any such
waiver must be in writing. When an inmate or offender waives their right to submit written
objections, the Board may make the predatory sex offender finding if the inmate’s or
offender’s score on the. STATIC-99 is four or more points.

Pursuant to ORS 181.588, the community corrections agency supervising an inmate or
offender found to be a predatory sex offender shall notify anyone whom the agency
determines is appropriate that the person is a predatory sex offender. The agency shall

make this determination as required by ORS 181.586.
Parole Release & Exit Interview
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Statutory Authority: Chapter 163 {1889 OR Laws)
History: (02-15-00, 03-12-02, 06/13/03, 10-10-03, 01/14/04-Temp/Notice,

06-14-04)

255-060-0012
Psychoiogical or Psychiatric Reports

Sections 1-6 of this rule do not apply to inmates whose only crimes are committed on or after
November 1, 1989.

{1) Pursuant to ORS 144,125, the Board may order any available psychiatric/psychological
report({s) from the Department of Corrections.

{2} Pursuant to ORS 144,223, the Board may postpone the parole release date administratively
and order a psychiatric/psychological evaluation of any inmate anytime prior to release.

{3) After review of the psychiatric/psychological reports, and all other information or documents
presented during the hearing the Board may defer parole release until a specified future date

upon finding:

{a) the inmate has a present severe emotional disturbance, such as to constitute a
danger to the health or safety of the community.

{4) The Board shall not deny release on parcle solely because of an inmate’s present severe
emotional disturbance. The Board must also find the condition constitutes a danger to the

health or safety of the community.

{5} The majority of the Board may defer a scheduled parole release date up to two years. A
panel may defer a scheduled parole release date up to 18 months.

{6} If the Board finds the inmate does not have a present severe emotional disturbance such as
to constitute a danger to the health or safety of the community, the Board shall affirm the

parole release date and set parole conditions.

{7} For purposes of the Board finding that an inmate/offender is a sexually violent dangerous
offender pursuant to QAR 255-060-0008, the Board may order a psychological or

psychiatric evaluation.

Statutary Authority:  ORS 144.125, 144,223, Chapter 924 {1999 OR Laws)
History: {4/5/90: 1/13/92; 7/26/93, temporary; 10/29/93, 03/14/97,

11/09/98, 02-15-00)

255-060-0013
Postponement QOrder

Any order regarding the postponement of parole release shall be sent to the inmate and shall set
forth:

(1} the facts and specific reasons for the decision and the votes of the Board members;
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{2) notice of the right to administrative appeal pursuant to the procedures of Division 80.

Statutory Authority:  ORS 144,125, 144.135, 144.335
History: {4/5/90, 03/14/97)

255-060-0014
Detainers

Statutory Authority:  ORS 144.305, 144.310
History: {4/5/90; 10/9/92, 03/14/97, 11/09/98, 9-22-99, 06-14-04 REPEALED)

255-060-0015
Instate Parole Release Interview Procedures

History: {2/1/79; 11/4/81, temporary; 5/19/82; 6/31/85, repealed)

255-060-0020
Out-of-State Parole Release Hearing Procedures

An inmate in the Department of Corrections' custody who is housed in an out-of-state facility may
receive a teleconference exit interview in conformance with rule 255-060-00086.

Statutory Authority:  0ORS 144.098, 144.125
History: {2/1/79; b/31/85h; 5/19/88; 10/9/92, 03/14/97,11/09/98)

255-060-0025
Parole Consideration for Prisoners in a Local Jail

History: (2/1/79; 11/4/81, temporary; 5/19/82; 5/31/85, repealed)

255-060-0030
Exit Interview Board Review Packet

The exit interview Board Review Packet shall contain:

{1} institution face sheet;

(2) all Board Action Forms since the prison term hearing, if any;

{3) psychiatric and/or psychological evaluations (previous 6 months);

{4) correspondence;

(5} field parole analysis report, a pre-sentence investigation report or comparable report;
(6} court orders;

{7) misconduct reports; and

{8) release plan.

(9) Inmate’s Notice of Rights and Board of Parole & Post-Prison Supervision Procedures,

Statutory Authority: ORS 144.096, 144.088, 144.185
History: {(5/19/88; 4/5/90, 03/14/37)

10-10-03 Parole Release & Exit Interview



Inmate Name:

STATIS-99 SCOR

EXHIB" |
{ORKSHEET

CDC No. Evaluator: Date;
ﬁ Risk Factor Codes ; Score _ Comments
/ <oc:c Aged 25 or older H 0
Aged 18 - 24,98 1
Q Single - Ever lived with [over for at
least two years?
) Yes 0
: No 1
F index Non-sexual violence No 0
. L Yes 1
4 Prior non-sexuatl violence No 0
o Yes 1
5 Prior Sex Offenses Charges Convictions
: {Same rules as in RRASOR) None None 0
% 1-2 1 1
3-5 2-3 2
o 6+ 4 4 3
G Prior sentencing dates 3 orless 0 r
| iexcluding index) | 4 or more 1
7 Any convictions for non- No 0
| contact sex offenses Yes 1
i Any Unrelated Victims No o |
N o | Yes i %
9 N Any Stranger Victims / 0 ’
e . Yes 1
10 4 Any Male Victims H 0 | _
, ! , e i
_ I TOTAL SCORE ﬁ —
_TRANSLATING STATIC-99 SCORES INTQ RISK CATEGORIES
STATIC-99 Label for Risk Category _ Sexual recidivism
SCORE _ 5 years 10 years 15 years
o Low _ .05 11 13
o _ Low | .08 .07 o7
i Medium-Low 1 .09 | 13 _ .16 ¥
_Wﬁ.... Medium Low | 12 ﬂ 14 ! 19 |
4 _ Mediurmn-High i 26 , 31 | 36 |
L | Medium-High .33 i 38 | 40 !
|6 | High 39 .45 52 _
{Revised 11/13/02)
06-14-2004

STATIC-9S Scoring Worksheet
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Definitions

For the purposes of a STATIC-99 assessment a sexual offence is an officially recorded sexual
misbehaviowr or criminal behaviour with sexual infent. To be considered a sexual offence the sexual
misbehaviour must result in sorpe form of criminal instice  infervention or oificial sanction, For people
already engaged in the criminal justice system the sexual mishehaviour must be serious enough that -
individuals could be charged with a sexual offence if they were not already undér legal sanction. Do not
count offences such as failure to register as a sexual offender or consenting sex in prison.

Criminal justice interventions may includé the following:
s Alternative resolutions agreements (Restorative Justice)
e Arrests
- » Charges
. » Community-based Justice Committee Agreements

s (Criminal convictions
Institutional rule violations for sexual 6ffences (Do not count consenting sexual actlmty m
. prison)

= - Parole and probation violations

Sanctions may inchude the following:
+  Alternative resolution agreemf:nfs
*  Community supervision
» Conditional discharges
. Fines
TImprisonment
Loss of institutional time credits due fo sexual offending (“worldm}f: credits”)

&
Generally, "worktitne credit" or “instifutional time credits” means credit towards (time off) a prisoner's
_ sentence for satisfactory performance in work, training or education programs. Any prisoner who
accumnlates “worktime credit” may be denied or may forfeit the credit for failure or refusal to perform
assigned, ordered, or directed work or for receiving a serious disciplinary offense. .

Sexmua] offences are scorcd only from official records and both juvenile and adult offences count. You
may not count self-reportéd offences except under certain limited circumstances, please refer to the

Introduction section — sub-section “Self-report and the STATIC-99™.

An offénce need not 'be called “sexual” in ifs legal fifle or definition for a charge or conviction to be
considered a sexual offence. Charges or convictions that are explicitly for sexyal assaults, or for the
sexual abuse of children, are counted as sexual offenses on the STATIC-99, regardless of the offendér’s
motive. Offenses that directly involve jllegal sexual behaviowur aré counted as sex offensés even when the
legal process has led to a “non-sexual” charge or conviction. An example of this would be where an
offender is charged with or pleads guilty to a Break and Enfer when he was really going in to steal dirty

underwear to use for fetishistic purposes.

In addition, offenses that involve non-sexual behavior are counted as sexual offenses if they had a sexual -
motive. For example, consider the case of a mah who strangles a woman to death as part of a sexual:act
but only gets charged with manslaug ghter: Ini'this case the manslaughfer charge would siill be considered a
sexual offence. Sumlarly, a man who strauoles a woman fo gain sexual compliance but orily gets chargcd B
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with Assault; this Assault charge would stil be considered a sexual offence. Further examples of this

kind include convictions for murder where there was a sexual component fo the crime (perhaps a rape
preceding the killing), kidnapping where the kidnapping took place but the planned sexual assault was
interrupted before it could oceur, and assaults “pled down” from sexual assaults.

Physical assaults, threats, and stalking motivated by sexual jealousy do not count as sexual offcnseq when
scoring the STATIC-99.

Additional Charges
Offences that may not be specifically sexual in ndtare, occurring at the same time as the sexual offence,
and under certain conditions, may be considered part of the sexual misbehaviour. Examples of this would
include an offender being charged with/convicted of: -

» Sexual assault (rape) and false imprisonment

»  Sexual assault (rape) and kidnapping
» Sexual assault (rape) and battery

In instances such as these, dependmg upon when in the court process the risk assessment was completed,
the offender would be coded as having been convicted of two sexual offences plus scoring in another item
(Iadex or Prior Non-sexual Violence). For example if an offender were convicted of any of the three
exammples above prior to the current “Index” offence, the offender would score 2 “prior” sex offence .
charges and 2 “prior” sex offence convictions (On Ttem #5 -- Prior Sexual Offences) and a point for Prior
Non-sexual Violence (Please see “Prior Non-sexual Violence™ or “Index Non-sexual Violence” for a

further explanation).

Category “A” and Category “B” Offences

For the purposes of the STATIC-99, sexual misbehaviours are divided into two categories. Category “A”
involves most criminal charges that we generally consider “sexual offences™ and that involve an
identifiable child or non-consenting adult victim. This category includes all contact offences,
exhibitionism, voyeurism, sex with animals and dead bodies.

Category “B” offerces include sexual behaviour that is illegal but the parties arc consenting or no speciﬁé

'victim is involved. Category “B” offences include prostitution related offences, consenting sex in public

places, and possession of pornography. Behaviours such as urinating in public or public mudity agsociated
with mental impairment are also considered Category “B” offences.

Rule: ifthe offender has any category “A” offences on their record - all category “B” offences should be.

counted as sex offences for the purpose of scoring sexual priors or identifying the Index offense. They do
not count for the purpose of scoring victim type items. The STATIC-99 is not recormnendt_d for use with

offenders who have only category “B” offences.

Offence names and legalities differ from jurisdiction to jutisdiction and a given sexual behaviour may be

associated with a different charge in a different jurisdiction. The following is a Hist of offences that would
typically be considered sexual. Other offence names may qualify when they denote sexual Intent or

sexual misbehaviour,

. Category “A» Offences

Aggravated Sexual Assault '
» Attempted sexual offences (Attempted Rape Attempted Sexual Assault)
» Contributing to the delmqubncy of a mmor (where the offence had a sexual element)

. - Exhzbltlomsm
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neest
Indecent exposure -

- Invitation to sexual touching

Lewd or lascivious acts with a child under 14

Manufacturing/Creating child pomography where an identifiable child victim was nsed in the
process (The offender had to be present or pamcpate in the creation of the child pomography
with a human child present)

Molest children

Oral copulation

Penetration with & foreign object
Rape (includes in concert) (Rape in concert is rape with one or more co-offenders. Fhe co-
offender can actually perpetrate a sexual crime or be involved to held the victim down)

Sexual Assault

Sexual Assault Causing Bodily Harm
Sexual battery '

Sexuval homicide

“Sexual offences against animals (Bestiality)

Sexmal offences involving dead bodies (Offering an indigmty to a dead body)

Sodomy (includes in concert and with a person under 14 years of age)

Unlawfud sexual intercourse with a minor
Voyeun'stic activity (Trespass by night)

Category “B” Offénces

Consenting sex with other adults in public places-

Crimes relating to child pomoegraphy (possession, selling, transporting,
pre-existing images are used, digital creation of)

Indecent behaviour without a sexual motive (e.g., urinating it pubhc)
Offering prostitution services

Pimping/Pandering

Secking/hiring prostitutes

Solicitation of a prostitute

creating where only

" Certain sexual behavicurs may be illegal in some jurisdictions and legal in others (e.g., prostitution).

Count only those sexual misbehaviours that are illegal in the jurisdiction in which the risk assessment
takes place and in the jurisdiction where the acts took place.

Exclusions

The following offences would not normally be considered sexual offences

Amloymg children : :
Consensual sexual-activ 1ty in pnson (except if sufﬁmently indiscrest to meet criteria for gross
indecency).

Failure to register as a sex Offender

Being in the presence of children, loitering at schools

Possession of children’s clothing, pictures, t0ys _

Stalking (unless sexual foence appears ummnenf, please see deﬁmtlon of “Truly Ilmmm,nt”

bebw)
Repor’rs to child protectzon SeI‘VlCCS (Wlthout chargps)

CEFINITIONS
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Rule: Simple queétionjng by police not leading to an arrest or charge 1s insufficient to count as a sexual
offence. :

Probation, Parole or Conditional Release Violations as Sexual Offences

Rule: Probation, parcle or conditional release vielations resulting in amest or revocation/breach are
considered sexuval offences when the behaviour could have resulted in a charge/conviction for-a sexual
offence if the offender were not already under legal sanction.

Sometimes the violations are not clearly defined as a sexual arrest or conviction. The detenmination of
whether to count probation, parole, or conditional release violations as sexual offences is dependent upon
the nature of the sexual misbehaviour. Some probation, parole and conditional release violations are
clearly of a sexual nature, such as when a rape or a child molestation has taken place or when behaviours
such as exhibitionism or possession of child pomography have occurred. These violations would count as
the Index offence if they were the offender’s most recent criminal justice intervention.

Generally, violations due to “high-risk” behaviour would not be considered sex offences. The most

common of these occurs when the offender has a condition not to be in the presence of children but is
nevertheless charged with a breach - being in the presence of children. ‘A breach of this nature would not.

. be considered a sexual offence. This is a technical violation. The issue that determines if a viclation of

conditional release is a new sex offence or not is whether a person who has never been convicted of a sex
offence could be charged and convicted of the breach behaviour. A person who has never faced criminal
sanction conld not be charged with being in the presence of minors; hence, because a non-criminal could
not be charged with this offence, it is a technical violation. Non-sexual probation, parole and conditional
release violations, and charges and convictions such as property offences or drug offences are not counted
as sexual offences, even when they occour at the same time as sexual offences: g :

Taking the above into cbnéideration some high-risk behaviour may count as a sexual offence if the risk
for sexual offence recidivism was truly imminent and an offence failed to occur only due to cha,nce
factors, such as defection by the supervision officer or resistance of the victim.

Definition of “Trulv Imminent”

~ Examples of this nature would include an individual with a history of child molesting being discovered
alone with a child and about to engage in a “wrestling game.’

* Another example would be an individual
with a long history of abducting teenage girls for sexcual assault being apprehended WhlIC attempting to

* Lure feenage girls into his car.

Institutional Rule Violations

Institutional rule violations resulting in institufional punshment can be counted as sex offences if certain
conditions exist. The first condition is that the sexual behaviour would have to be sufficiently infrusive
that a charge for a sexual offence would be possible were the offender not already under legal sanction.
In other words, “if he did it on the outside would he get charged for it?” Institutional Disciplinary
Repoits for sexnal misbehaviours that would likely result in a charge were the offender not already in
custody count as charges. Poorly timed or insensitive homosexual advances would ot count even though
this type of behaviour might attract institutional sanctions. The second ¢ondition'is that the evaluator
must be sure that the sexual assaulfs actuaﬂy occutred and the msnﬁmonal pumshment was for the sexual

" behaviour.

In a prison envirpnment it is nnportant 0 dlstmrru;sh bem een fargeted activity and non—targeted activity.
Institutional dzsc1phnary reports that rebult ﬁom an offender who specifically chooses a femnale officer
and mas‘rurbatps in front of her, where She 18 the obwous and intended target of the act wouId countasa

16
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“charge” and hence, could stand as an Index offence.” The altemative situation is where an offender who
is masturbating in hig cell s discovered by 2 female officer and she is not an obvious and intended target.
In some junisdictions this would lead to a Disciplinary Report. Violations of this “non-targeted” nature do
aot count ag a “charge’ and could not stand as an Index offence. If the evaluator has insufficient
Information to distinguish between these two types of occurrences the offender gets the benefit of the
doubt and the evaluator would not score these occutrences. A further important distinction is whether the
‘masturbation fakes place covered or uncovered. Masturbating under a sheet would not be regarded as an

atternpt at indecent exposure.

‘Counsider these two examples:

(1) A prisoner is masturbating nnder a sheetat a tiine when staff would not normally lock in his

cell. Unexpectedly a female member of staff opens the ohservation window, looks through the
. door, and observes him masturbating. This would pot count as a sex offence for the purposes of
STATIC-99, even if a d.lSCIph]]al'y charge resulted.

{2) Inthe alternate example a prisoner masturbates uncovered so that h_IS erect pents is visible to
anyone who looks in his cell. Prison stafT have reason to believe that he listens for the lighter
footsteps of a female guard approaching his cell He times himself so that he is exposed in this
fashion at the point that a female guard is looking into the cell. This would count as a sexual
offence for the purposes of scoring STATIC-99 if it resulted in an institutional punishment.

Rule: Prison Misconducts and Instifutional Rale leatmns for Sexual Mishehaviours count as one
_charge per sentence _

Prison fnisconducts for sexual misbehaviours count as one charge per sentence, even when there arc
‘multiple incidents. The reason for this is that in some jurisdictions the threshold for misconducts is very
low. Often, as previously described, misconduct will involve a female guard simply looking iunto a'cell
‘and observing an inmafe masturbating. Even in prison, serious sexual offences, rape and atternpted rape

will generally attract official criminal charges.

Mentally Disordered and Developmentally Delaved Offenders

‘Some offenders suffer from sufficient mental im_pafrmenf (major mental illness, developmental delays)
that criminal justice intervention is unlikely. ‘For these offenders, mformal hearings and sanctions such as
placement in treatment facilities and résidential moves would be countcd as both a charge zmd a

conviction for a sexual offence.

Clergy and the Military

For members of the military or religious groups (clergy) (and similar professions) some movements
~within their own organizations can count as charges and convictions and hence, Index offences. The
offender has to recetve some form of official sanction in order for it to count as a conviction. An example
of this would be the “de-frocking” of a priest or minister or being publicly denounced. Another example
would be where an offender is gransferred within the organization and the receiving institution knows they
are receiving a sex offender. Tf this institution considers it part of their mandate to address the offender’s
‘problem or attempt to help him with his problem then this would function as equivalent to being sent to a
correctiona] institution, and would count as a conwcmon and could be used as an Index Offence

" For members of the military, a reIiOious group (cIergy) ot teachers (and similar professions) being
transferred fo anew pansh!schoolfpost ot being sent to graduate school for re—traimg dozs not count asa

convzcﬁon and cannot be used as an Index Offem:e

"1
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Juveniles ‘

Instances in which juvenilés (ages 12-15) are placed mto residential care for sexual aggression would
count as a charge and conviction for & sexual offence. In jurisdictions where 16 and 17 year old sexual
offenders remain ini a juvenile justice- system (not charged, fried, and sent to jail as adults are), where it is
possible to be sent to a “home™ or “placement”, this would count as a charge and a conviction for a sexual
offence.. In _]UIISdleIOIlS where j _]m eniles aged 16 and 17 are charged, convicted, sentenced, and jailed
much like adults, juvenile charges and convictions (between ages 16 & 17) would be counted the same as

adult charges and convictions.

- Sexual misbehaviour of children 11 or under would 1ot count as a sex offence unless it resulted in officia |

charpes.

Official Cautions— Unifted Kingdom
In the United Kingdom, an official caution should be treated as equivalent to a charge and a conviction.

Similar Fact Crimes

An Offender assaunlts three different women on three different occasions. On the first two occasions he
grabs the woman as she is walking past a wooded area, drags her into the bushes and rapes her. For this
he is convicted twice of Sexual Assault {rape). In the third case he grabs the woman, starts to drag her

into the bushes but she is so resistant that he beats her severely and leaves her. In this case he is

convicted of Aggravated Assault. In order for the conviction to be counted as a sexual offence, it must

have a sexual motivation. In a case like this it-is Teasonable to assume that the Aggravated Assault had a
sexual motivation because it resembles the other sexual offences so closely. In the absence of any other
indication to the contrary this Aggravated Assault would also be counted as a sexual offence. Note: This

crime could also count as Non—sexual Violence.

Please also read subsection © ‘Coding Crime Sprees” m section “Ttem #5 — Prior Sex Offences”.

The Index oﬁ'em;e'is generally the most recent sexual offence. It could be a charge, arrest, conviction, or

rule violation (see definition of a sexual offence, carlier 1n this'section). Sometimes Index offences

include multiple counts, multiple victims, and numerous crimes perpetrated at different times because the
offender may not have been detected and apprehended. Some offenders are apprehended after a spree of

offending. If this results in a single conviction regardless of the munber of counts, all counts are -
considered part of the Index offence. Convictions for sexual offences that are subsequently overtuimed on

appeal can count as the Index offence. Charges for sexual offences can count as the Index Offence, even
if the offender is Iater acquitted.

Most of the STATIC-99 sample (about 70%) had no prior sexual offerces on their record; their Index

. offence was their first recorded’sexual misbehavieur. Asa result the STATIC-99 is valid with offenders

facing their first sexual chargss.

Acquittals

" Acquittals count as chérgés and can be'-used as the Index Offence.

Convictions Overturned on A_ppeal SR

‘Convictions that are subscqucntly overiumed on appeal can count as an Index Offence

1%
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“Detected™ by Child Protection Services

Being “detected” by the Children’s Aid Socicty or other Child Protection Services does not count as an
official sanction; it may not stand as a charge or a conviction. This is insufficient to create a new Index

Offence.

Revocation of Conditfional Release for “Lifers”, Dancerous Offenders, and Others with
Indeterminate Senfences — As an Index Gffence

Occasionally, offenders on condiional release in the community who have a life sentence, who have been
designated as Dangerous Offenders (Canada C.C.C. Sec. 75 3) or other offenders with indeterminate
sentences either commit a new offence or breach their release conditions while in the community.
Sometimes, when this happens the offenders have their conditional releases revoked and are sumply
retirred to prison rather than being charged with a new offence or violation. Generally, this is done fo
save time and court resources as these offenders are already under seatence.

If a “lifer”, Dangerous Offender, or other offender with an already imposed indeferminate sentence is
simply revoked (returned to prison from conditional release in the community without triaf) for a
sexual behaviour this can serve as the Index Sexual Offence if the behaviour is of such gravity that a
person not already involved with the criminal justice system would most likely be charged with a
sexual criminal offence given the same behaviour. Note: the evaluator should be sure that were this
offender not already under sanction that it is highly ]1kc1y that a sexual offence charge would be laid

by police.

Historical Offcnces
The evaluator may face a situation where an offender is brought before the court on a series of sexual
offences, all of which happened several years in the past. This most often occurs when an offender has

" offended against children in the past and as these children mature they come forward and charge the

perpeirator. After the first charge is laid it is not unusual for other victims to appear and lay subscquent
charges. The evaluator may be faced with an offender with multiple charges, multiple court dates, and -

'possibly multiple convictions who has never before been to cowt — or who has never before been
sanctioned for sexual misbehaviour. In a case like this, where the offender is before the couxt for the first

" time, all of the charges, court appearanices and convictions become what is known as an “Index Cluster”

and they are all counted as part of the Index Offence.

Index Cluster
An offender may commit a number of sexual offences in different jurisdictions, over a protracted period,
in a spree of offending prior to being detected or arested. Even though the offender may have a number
of sentencing dates in different jurisdictions, the subsequent charges and convictions would constitute an
“Index Cluster”. These “spree” offences would group together — the early ones would not be considered
“priors” and the last, the “Index”, they all become the “Index Cluster”. This is because the offender has
not been “caught” and s;mgnoned for the earlier offences and then © ‘chosen” to re-offend in spite of the.
sanction. Furthermore, historical offences that are detected after the offender is convicted of a more
recent sexual offence would be considered part of the Index offence-(pseudo-recidivism) and become part

of the Index Cluster (See subsequent sechon)

For two offénces to be considered separate, offences, the second offence must have been conmnttcd after

the offender was detected and detained and/or sanctioned for the previous offence. For example, an
offence committed while an offender was réleased on bail for a previous sexual offence would supersede,

hatb el Sl e L
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the previous charge and become the Index offence. This is because the offender knew he/she had been
detected for their previous crimes but chose to re-offend anyway.
An Index eluster can occur in three WAays.

The first oceurs when an offender commits multiple offences at the same time and these offences are then
subsequently dealt with as a group by the police and the courts.

The second oceurs when an Index offence has been identified for an offender and following this the

evaluator becomes aware of prcwous historical offences for which the offender has never previously been

charged or convicted. These previous offences come forward and become part of the “Index Cluster”.
This-is also known as “Pseudo-recidivism™. It is important fo remember, these historical charges do not
count as “priors” because the offending behaviour was not consequenced before the offender committed
the Indexoffence. The issue being, the offender has not been previously «;anctloned for hus behaviour and

then made the choice to re-offend.

The third sifuation arises when an offender is charged with several offences that come to trial within a
short period of time (a month or so). When the criminal record is reviewed it appears that a cluster of

_charges were laid at the end of an investigation and that the court could not attend to all of these charges

in one sitting day. When the evaluator sees groups of charges where it appears that a lot of offending has
finally “caught up” with an offender — these can be considered a “cluster”. If these charges happen to be
the last charges they become an Index Cluster. The evaluator would not count the last court day as the
“Index” and the earlier ones as “priors”. A second example of this occurs when an offender goes on a
crime “spree” — the offender repeatedly offends over time, but is not detected or caught. Eventually, after
two or more crimes, the offender is detected, charged, and goes to court. But he has not been
independently sanctioned between the mulﬁple offences. :

For anmple. An offcnder commits a rape; is apprchended, charged, and released on ball Very
shortly after his release, he commits another rape, is apprehended and charged. Because the offender
was apprehended and charged between crimes this does not qualify as a crime “spree” - these charges
and possible eventual convictions would be considered separate crimes. If these charges were the last
sexual offences on the offender’s record — the second charge would become the Index and the first

charge would become a “Prior”.

However, if an offender comumits a rape in January, another in March, another in May, and another in
July and is finally caught and charged for all four in August this constitutes a crime “spree” because
he was not detected or consequenced between these crimes. As such, this spree of sexual offences,
were they the most recent sexual offences on the offenders record, would be considered an “Tndex
Cluster” and all four rape offences would count-as “Index’ not just the last one.

Pseudo-recidivism _
Pscudo-recidivism occurs when an offender currently involved in the criminal justice process is charged
with old offences for which they have never before been charged. This occurs most commonly with
sexual offenders when public notoriety or media publicity surrounding their trial or release leads other
victims of past offences to come forward and lay new charges. Because the offender has not been
charged or consequenced for these misbehaviours previously, they have not experienced a legal

consequence and then chosen to re- off'end

For Example: Mr. Iones was conwct ed in 1998 of three sexual assaults of children. These sexual
assauits fook place inthe 1970’s. Asa result of the publicity surrounding Mr. Jones’ possible release
in 2002, two more victims, now adults, come forward and lay new charges in 2002. These offences
also took place in the 1970s but th@Sb victims did aot come forward untit 2002. Because Mr. Jones

MEDIRNTIORS
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had never been sanctioned for these offences they were not on his record when he was convicted In
1998, Offences for which the offender has never been sanctioned that come to light once the offender
15 in the judicial process arc considered “pseudo-recidivism” and are counted as part of the “Index
Cluster”. Historical charges of this nature ate not counted as “priors”.

The basic concept is that the offender has to be sanctioned for previous mis-behaviours and then “chose™
to ignore that sanction and re-offend anyway. If he chooses to re-offend after'a sanction then he creates a
new offence and this offence is considered part of the record, usvally a new Index offence. If histerical
offences come to light, for which the offender has never been sanctioned, ence the offender is in the
system for another sexual offence, these offences “come forward and join the Index Offence to form an

“Index Cluster”..

PostIndex Offences

Offences that occur after the Index offence do not count for STATIC-99 purposes. Post-Index sexual
offences create a new Index offence. PostIndex violent offences should be considered “external” risk .-
factors and would be included separately in any report about the offender’s behaviour. ‘

For Example, Post-Index Sexual Offences: Consider a case where an offender cominits a sexual |
offence, is apprehénded, charged, and released on bail. You are assigned to evaluate this offender but
before you can complete your evaluation he commits another sexual offence, is apprehended and
charged. Because the offender was apprehended, charged, and released this does not qualify as a
crime “spree”. ‘ITe chose to re-offend in spite of knowing that he was under legal sanction. These
new charges and possible eventual convictions would be considercd a separate crime. Tn a situation
of this nature the new charges would create a new sexual offence and become the new Index offence.
If these charges happened to be the last sexual offences on the offender’s record — the most recent
charges would become the Index and the charge on which he was first released on bail would become

a “Pror” Sexual Offence.

For Example, Post-Index Violent Offences: Consider a case where an offender in prison on a
sexual offence commits and is convicted of a seriouis violent offence. This violent offence would not
be scored on either Item #3 (Index Non-sexual Violence convictions) or Hern #4 (Prior Non-sexual
Violence convictions) but would be referred to separately, as an “extemnal risk factor”, outside the
context of the STATIC-99 assessient, in any subsequent report on the offenrder,

Prior O_ffence( 5)

A prior offence is any sexual or non-sexntal crime, institutional rule violation, probation, parole or
conditional release violation(s) and/or arrest charge(s) or, conviction(s), that was legally deali with
PRIOR fo the Index offence. This includes both juvenile and adult offences. In general, to count as a
priot, the sanction imposed for the prior offense must have occurred before the Index offense was
committed. However, if the offender was aware that they were under some form of legal restraint and
then goes out and re-offends in spite of this restriction, the new offence(s) would create a new Index
offence. An example of this could be where an offender is charged with “Sexual Communication with a
Person Under the Age of 14 Years” and is then released on his own recognizance with a protise to

 appear or where they are charged and refeased on bail. In both of these cases if the offender then

committed an “Invitation to Sexual Touchmcr” after being charged and released the “Invitation to Sexual
Touching” would become the new Index offence and the “Sexual Communication with a Person Under

Ireleas ’ Someﬁﬁng that
someone not already engaged in the criminal justice system could be charged with. Technical violations
such as Being in the Presence of Mindrs or Drinking Prohibitions do not count. '
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DEFINITIONS

Scoring the 10 Ttems

item#1-Young

- The Basic Principle: Research (Hanson, 2001) shows that sexual recidivism is more [ikely in an
offender’s early adult years than in an offender’s later adult years. Sec Figure 1, next page.

Information Required to Scoré this I tem To complete this item the evaluator has to confirm the
offender’s blrth date or have other knowledgc of the offender’s age. : :

The Basic Rule: If the offender is between his 18" and 25™ birthday at exposure to risk you score the
offender a “1” on this item. If the offender is past his 25® birthday at exposure to risk you store the

offender a “0” on this item.

STATIC-99 is not intended for those who are less than 18 years old at the time of exposure to risk.

Under certain conditions, such as anticipated release from custody, the evaluator may be inferested in an
estimate of the offenider’s risk at some specific point in the future. This may occur if the offender is
presently incarcerated (January) and you are interested in his risk when he is eligible for release in
September However, you know that the offender’s 25™ birthday will occur in May: If you were
assessing the offender’s estimated risk of re-offence for kis possible releasc in September — because at
time of exposure to risk he is past his 25" birthday - you would not give the risk point for being less-than-
25 even though he is only 24 today. You calculate risk based upon age at exposure to risk.

Sometimes the point at which an offender will be exposed to risk may be uncertain, for example, if he is
eligible for parole but may not get it. In these cases it may be appropriate to use some form of conditional
WOI‘dlIlU indicating how his risk assessment would change according to when he is released.
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Tigure 1 , _ -
Age Distribution of Sexual Recidivism in Sexual Offenders
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Rapists (n = 1,133) :
Extra-familial Child Molesters [Extra CM] (n=1,411)
Incest Offenders (n'= 1,207)

Hanson, R. K. (2002). Recidivism and age: Foliow-up data on 4,673 sexual offenders. Journal of
Interpersonal Violence, 17, 1046-1062. ‘

Hanson, R. K. (2001). Age and sexual fécidivism - 4 comparison of rapists and child molesters. User
Report 2001-01. "Ottawa: Department of the Solicitor General of Canada Department of the

Solicitor General of Canada W eb31te WWW. sgc ge.ca
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EXHIBIT Q-

DEFINITIONS

Item # 2 — Ever Lived with an Intimate Partner— 2 Years

The Basic Principle: Research suggests that having a prolonged intimate connection to someone may be
a protective factor against sexual re-offending. See Hanson and Bussiére (1998), Table 1 — Items “Single
{never married) and Married (currently)”. On the whole; we know that the relative risk to sexually Te-
offend is lower in men who have been able to form intimate partnerships. : :

Information Required fo score this [tem: To complste this item it is highly desirable that the evaluator
confirm the offender’s relationship history through collateral sources or official records.

The Basic Rule: If the offender has never had an intimiate adult relationship of two years duration you
score the offender a “1” on this item. If the offender has had an intimate adult relationship 6f two years

duratlon vou score the offender 2 “G” on this item.

The intent of this item is to reflect whether the offender has the personality/psychological resources, as an
adult, to establish a relatively stable “marriage-like” relationiship with another person. It does not matter

whether the intimate relationship was/is homosexual or heterosexual.

Missing Items — The only item that may be omitted on the STATIC-99 is this one (Ever Lived With
— Itemn #2). I no information is available this item should be scored a “0” {zero) — as if the offendcr

has hved with an intimate partner for two years.

e To complete this item the evaluator should make an attempt to confirm the offender’s relationship

- history through collateral sources and official records. In the absence of these sources self-report
infortnation may be utilized, assuming of course, that the self-report seems credible and reasonable to
the evaluator. There may be certain cases (immigrants, refugees from third world countries) where it
is not possible to access collaterals or official records. Where the evaluator, based upon the balance
of probabilities, is convinced this person has lived with an infimate partner for two years the evaluator
may score this item a “0”. It is greatly preferred that you confirm the existence of this relationship
throtigh collateral contacts or official records. This should certainly be done if the assessment is
being carried out in an adversarial context where the offender would have a real motive to pretend to

anon-existent relationship.

. = In cases where confirmation of relationship history is not possible or feasible the evaluator may chose

to score this item both ways and report the difference in risk estimate in their final report.

If a'person has been incarcerated most of their life or is still quite young and has not had the opportunity
to establish an infimate relationship of two years duration, they are still scored as never having lived with
an intimate partner for two years. They score a “1”. There are two reasons for this. The first being, this
was the way this itern was scored in the original samples and to change this definition now would -
distance the resulting recidivism estimates from those validated on the STATIC-99. Secondly, having

“ been part of, or experienced, a sustained relationship may well be a protective factor for sexual offending.

As atesult, the reason why this protective factor is absent is immaterial to the issue of risk itself.
-

The offender is given apoint for this item if he has never lived with an adult Jover (male or female) for at
Jeast two years. An adult 1s an individual who is over the age of consent to marriage. The period of co-
habitation nmst be continucus with the same person :

" Genenlly, relationships with adult. victims do not count. However, if the offender and the victim had two

years of intimate relationship before the sexuzl dffences occurred then this relationship would count, and
the offender would score a “0” on this item.. Howeéver, if the sexual abuse started before the offender and
the victim had been living together in an intimate relanonshlp for two years then the rf,latmnshlp would,

'not count regardless of it’s length.

T
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Cases where the offender has lived over two years with a child victim in a “lover” relationship do not
count as hiving with an intimate partner and the offender would be scored a “1” on this ifem. Tilegal
relationships (Incestuous relationship with his Mother) and ive-in relationships with “once child” victims
do not count as “living together” for the purposes of this item and once again the offender would score a
“1’” on this item. A “once child” victim is the situation where the offender abused a child but that victim
is either still living, as an adult, in an intimate relationship with the offender or who has lived, as an adult,

in an intimate relationship with the offender.

Exclusions _ ,
» Legal marmiages involving less than two years of co-habitation do not count
» Male lovers in prison would not count :
¢  Prison marriages (of any duration} where the offender is incarcerated during the term of the
relationship do not count
e lllegal relationships, such as when the offender has had an incestuous relationship with his
mother do not count .
= Intimate relationships with non- human species do not count
Relationships with victims do not count (see ahove for exception)
Priests and others who for whatever reason have chosen, as a hifestyle, not to marry/c&habttau,
are still scored as having never lived with an intimate partner

Extended Absences )
In some jurisdictions it is common for an o'ffehder to be away from the maritalfarmily home for extended
periods. The offender is generally working on oilrigs, fishing boats, bush camps, military assignment, or
other venues of this nature. While theé risk assessment instrument requires the intimate co-habitation to be
continuous there is room for discretion. If the offender has an identifiable “home” that he/she shares with
a lover and the intimate relationship is longer than two years, the evalvator should leok at the nature and

~ consistency of the relationship. The evaluator should attempt to determine, in spite of these prolonged
absences, whether this relatmmhlp looks like an honest attemnpt at a Iong—rerm cormmitted relationship and

not just a relationship of convenience.
If this relationship looks like an honest attempt at a long-term committed relationship then the evaluator
would score the offender & “0” on this item as this would be seen as an infimate relationship of greater

~ than two years duration. If the evaluator thinks that the relationship is a relationship of convenience, the
offender would score a “17. If the living together relationship is of long duration (three plus years) then
the periods of absence can be fairly substantlal (four months in a logging camp/oil rig, or six months or

more on military assignment).
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Item # 3 — Index Non-sexual Violence (NSV) — Any Convictions

The Basic Principle: A meta-analytic review of the literature indicates that having a history of violence
is a predictive factor for future violence. See Hanson and Bussitre (1998), Table 2 — Item “Prior Vioient
Offences”. The presence of non-sexual violence predicts the seriousness of damage were a re-offence to
occur and is strongly indicative of whether overt violence will oceur (Hanson & Bussiére, 1998). This
itern was included in the STATIC-99 because in the original samples this item demonstrated a small
positive relationship with sexual recidivism (Hanson & Thornton, unpublished data).

In English data, convictions for non-sexual violence were specifically predictive of rape (forced sexual
penetration) rather than all kinds of sexual offenses (Thomton & Travers, 1991).- In some LEnglish data
sets this itern has also been predictive of reconviction for any sex offense. :

Tnformation Required to Score this Item: To score this item the evaluator must have access to an
official criminal record as compiled by police, court, or correctional authorities. Self-repott of criminal
convictions may not be used to score this itemn except in specific rare situations, please see sub-section

“Self-report and the STATIC-99" in the Introduction section.

The Basic Rule: If the offender’s criminal record shows a separate conviction for a non-sexual violent
offence at the same time they were convicted of their Index Offence, you score the offender a “1” on this
itern. If the offender’s criminal record does not show a separate conviction for a non-sexual violent
offence at the same time they were convicted of their Index Offence, you scoré the offendera “0” on this
item. ‘

This #tem refers to convictions for non-sexual violence that are dealt with on the same sentencing
occasion as the Index sex offence. A separate Non-sexual violence conviction is required to score this
item. These convictions can involve the same victim as the Index sex offence or they can involve a
different victim. All non-sexual violence convictions are included, providing they were dealt with on the
same sentencing occasion as the Index sex offence(s).

Both adult and juvenile convictions count in this section. In cases where a juvenile is not charged with a
violent offence but is moved to a secure of more secure residential placement as the result of a non- -

sexually violent incident, this counts as a conviction for Nor-sexual Viclence.

: Included are: :
¢ Aggravated Assault

=  Arson
s Assault
*  Assanit causing bodily harm s

*  Assault Peace/Police Officer
-« Attempted Abduction
‘e Aftempted Robbery
s TFalse Imprisonment-
» Felonious Assault

» Forcible Confinement .
Give Noxious Substance {alcohol, narcotics, or other stupefacient in order to impair a wcmm)

Non-sexual wolence)
s TJuvenile Non—sexual Vlolence conmcmons count on this item
. 'Kldnappmc o
s - Murder

Grand Theft Person (“Grand Theft Person™ is a variation on Robbery and may be counted ag
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s “PINS” Petition (Persen in need of supervision) There have been cases where a juvenile has
been removed from his home by judicial action under a “PINS” petition due fo violent
actions. This would count as a conviction for Non-sexual violence.

s Robbery

e Threatening

» Using/pointing a weapon/firearm in the comumission of an offence

» Violation of a Domestic Viclence Order (Restraining Order) (a conviction for)

¢  Wounding

Note: If the ¢conviction was “Battery” or “Assaulf” and the evaluator knew that there was a sexual
cornponent, this would count as a sexual offence and as a Non-sexual Violence offence.

Excluded are;
- » Arrest/charges do not count
s Convictions overturned on appeal do not count
Non-sexunal'violence that occurs after the Index offence does not count .
e Institutional rules violations cannot count as Non-sexual Violence convictions
Do not count driving accidents or convictions for Negligence causing Death or Injury

Weapons offences

‘Weapons offences do not count unless the weapon was used in the commission of a violent or a sexual
offence. For example, an offender might be charged with a sexual offence and then in a search of the
offenders home the police discover a loaded fircarm. As aresult, the offender is convicted, in addition to
the sexual offence, of unsafe weapons storage. This would not count as a conviction for non-sexual
violence as the weapons were not used in the commission of a violent or sexual offence.

A conviction for Possession of a firearm or Possession of a fircarm without a licence would generally not
count as a non-sexual violent offence. . A conviction for Pointing a firearm would generally count as non-
sexual violence as long as the weapon was used to threaten or gain victim compliance. Intent to h.‘lIIIl or.
menzce the victim with the ‘weapon must be present in order to score a point on this itemn.

" Resisting arrest
“Resisting Arrest” does not count as. non-sexual violence. In Canadian law th;ls charge could apply to

individuals who run from an officer or who hold onto a lamppost to delay arrest. If an offender fights |
back he will generally be charged with “Assault a Peace/Police Officer” which would count as non-sexual

violence.

Convictions that are coded as oulsr “sexual”

o Sexual Assault, Sexual Assault with a Weapon, Aggravated Sexual Assault, and Sexual Assault
Causing Bodily Harmm are not coded separately as Non-sexual Violence — these convictions are
simply coded as sexuak

s Assault with Intent to Comrmt Rape (U.S. Charge) — A conviction under this charge is scored as

only a sex offence — Do not ¢ode as Non-sexual Violence
Convictions for “Sexual Battery” (U.S. Charge) — A conviction under this charge is scored as
only a sex offem:e Do not code as Non—semai Violence :

Situafions where points are seored. hoth fora “Sexual Offence” and a Nomrsexual Violence offence

 An offender may initially be charged: mth ‘one count of sexual assault of a child but plea-bargains this
~down to one Forcible Confinement and ene Physical Aqsault of a Child. In this instance, both offences

(=]
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would be considered sexual offences (they could be used as an “Index” offence or could be used as
“priors” if appropriate) as well; a risk point would be given for non-sexual violence.

If you have an individual convicted of Kidnapping/Forcible Confinement (or a similar offence) and it is
known, based on the balance of probabilities, this was a sexual offence - this offence may count as the
“Index” sexual offence or you may score this conviction as a sexual offence under Prior Sexual Offences,

whichever is appropriate given the circumstances.

For Example

FCriminal Record for Joe Smith

If the evaluator knows that the behaviour was sexual this conviction for Forcible
Confinement would count as One Sexual Offence (either for “priors” or an “Index”) and

One Non-sexual Violence (gither “prior” or “Index")

However, were you to see the following:

Criminal Record for Joe Smith

If the evaluator knows that the Forcible Confinement was part of the sexual offence this
situation would count as Two Sexual Offences (either for “priors” or an “Index”) and One

Non-sexual Violence (either “prior” or “Index”)

- Military

If an “undesirable discharge” is given to a member of the military as the direct result of a violent offence

(striking an officer, or the like) this would count as a Non-sexual Violence conviction and as a sentencing

date (Item #6). However, if the member left the aulitary when he normally would have and the
“undesirable discharge” is equivalent to a bad job reference, this offence would not count as Non-sexual

Violence or as a Sentencing Date.

Murder — With a sexual component
A sexuval murderer who only gets convicted of murder would get one risk pomt for Non-sexual violence,

but this murder w ould also count as a sexual offence

Revocation of Conditional Release for: “Ln’ers” Dangerous Offenders, and Others with
Indeterminate Sentences

“If a “lifer”, Dangerous Offender, or other offender with an already imposed indeterminate sentence is
simply revoked (retumed to prison from couditienal release in the community without trial) for a sexual -

behaviour that would generally attract a sekual charge if the offender were not already under sanction and
at the saine tims this same offender comnnttpd a violent act sufﬁuent that it would generally aftract a



EXHIBIT Q-

DEFINITIONS

© separate eriminal charge for a violent offence, this offender can be scored for Index Non-sexual Violence
when the accompanying sexual bebaviour stands as the Index offence. Note: the evaluator should be sure
that were this offender not already under sanction that it is highly likely that both a sexual offence charge

and a violent offence charge would be laid by police.
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DEFINITIONS

Item # 4 — Prior Non-sexual Violence — Any Convictions

The Basic Principle: A meta-analytic review of the literature indicates that having a history of violence
is a predictive factor for future vicolence, See Hanson and Bussigre (1998), Table 2 — Item “Pror Violent
Offences”. The presence of non-sexual violence predicts the seriousness of damage were a re-offence to
occur and is stongly indicative of whether overt violence will oceur (Hanson & Bussidre, 1998). This
itern was included in the STATIC-99 because in the original samples this item demonstrated a small
positive relationship with sexual recidivism (Hanson & Thoraton, unpublished data).

In English data, convictions for prior non-sexual violence were specifically predictive of rape (forced
sexual penctration) rather than ali kinds of sexual offenses (Thornton & Travers, 1991). In some English
data sets this ifem has also been predictive of reconviction for any sex offense. Sub-analyses of additional
data sets confirm the relation of prior non—sexual violence and sexual rec1d1\rlsm (Hanson & Thornton,

2002).
Information Required 1o Score this Ftem: To score this item the evaluator must have access to an

official critninal record as compiled by police, court, or comrectional authorities. Self-report of criminal
convictions may not be used to score this ifem except in specific rare situations, please see sub-section

“Self-report and the STATIC-99” in the Introduction section.

The Basic Rule: If the offender’s criminal record shows a sepdrate conviction for a non-sexual violent
offence prior to the Index Offence, you score the offender a “1”” on this ttem. If the offender’s criminal
record does not show a separate conviction for a non-sexual violent offence prior to their Index Offence,

you score the offender a “0” on this itemn.

This item refers to convictions for non-sexual violence that are dealf with on a sentencing occasion that
pre-dates the Index sex offence sentencing occasion. A separate non-sexual violence conviction is
required to score this item. These convictions can involve the same victim as the Index sex offence or
they can involve a different victim, but the offender must have been convicted for this non-sexual violent
offence before the sentencing date for the Index offence. All non-sexual vielence convictions are
included, providing they were déalt with on a sentencing occasion prior to the Index sex offence.

Both adult and juvenile convictions count in this section. In cases where a juvenile is not charged with a

- vioknt offence but is moved to a secure or more secure residential placement as the result of a non-

sexuaily viclent incident, this counts as a conviction for Non-sexual Violence.

Included are:
Aggravated Assault
Arson
Assault
Assault Causing Bodily Harm
Assault Peace/Police Officer
- Attempted Abduction
Attempted Robbery
False Imprisonment
Felonious Assauit

Forcible Confinement . :
Give Noxious Substance (alcohol narcotics, or other stupefacient i in order to impair a victim)

Grand Theft Person (“Grand Theft Person” 1sa vanatlon on Robbery and may be counted as

Non-sexual violence) ; ,
. Iu\»emle Non sexual Vlolence conwcﬁonb count on this item

31
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+  Kidnapping

¢ Murder

¢ “PINS” Petition (Person in necd of supervision) There have been cases where a juvenile has been
removed from his home by judicial action under a “PINS” petition due to violent actions, This
would count as a conviction for Non-sexual violence. '

+ Robbery '

+ Threatening

» Using/pointing a weapon/ﬁreann in the commission of an offence

s  Viplation of a DOI’antIC Violence Order (Restraining Order) (a conviction for)

¢ Woundmg

Note: If the canviction' was “Battery” or “Assault” and the evaluator knew that there was a sexual
component, this would count as a sexual offence and as a Non-sexual Violence oflence.

Excluded are:
¢ Arrest/charges do not count.
» Convictions overturned on appeal do not count
* Non-sexual violence that occurs afier the Index offence does not count
‘s Institutional rules violations cannot count as Non-sexual Violence convictions
Do not count driving accidents or convictions for Negligence cansing Death or Injury

‘Weapons offences
Weapons offences do not count unless the weapon was used in the commission of a violent or a sexnal

offence. For example, an offender might be charged with a sexual offence and then in a scarch of the
offenders home the police discover a loaded fircarm. As a result, the offender is convicted, in addition fo

* the sexual offence of unsafe weapons storage. This would not count as a conviction for non—sexual

violence 4s the weapons were not used in the commission of a violent or sexual offence.

A conviction for Possession of a firearm or Possession of a firearm witht)ut a licence would generally not
count as & non-sexual violent offence. A conviction for Pointing a firearm would generally count as non-
sexual violence as long as the weapon was used to threaten or gain victim compliance. Intent to harm or

_ menace the victim with the Weapon must be present in order fo score a point on this ifem.

Resisting arrest
“Resisting Arrest” does not count as non-sexual violence. In Canadian law this charge could apply to

individuals who run from an officer or who hold onfo a lamppost to delay arrest. If an offender fights
back he will generally be charged with “Assault a Peace/Police Officer” which would count as non-sexual

violence.

Convictions that are coded as only “sexual” ‘
Sexual Assault, Sexual Assault with a Weapon, Aggravated Sexual Assault, and Sexual Assault
Causing Bodily Harm are rot coded separately as Non-sexual Violence — these convr,nons are
simply coded as sexual .

Assault with Titent to Commit Rape (U.S. Charge)— A conviction under this charge is scored as
only a sex offence — Do not code as Non-sexual Violence _ .
Convictions for “Sexual Battery” (U.S. Charge) - A conviction under this charge is scored as
only a sex offence — Do not code as Nen-sexual Violence '

*
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Situations where points are scored both for a “Sexual Offence” and a Nonsexual Violence offence

An offender may initially be charged with one count of sexual assault of a child but plea-bargains this

down to one Forcible Confinement and one Physical Assault of a Child In this instance, both offences

W ould be considered sexual offences (they could be used as an “Index” offence or could be used as
“priors” if appropriate) as weil; a risk point would be given for non—qexu'ﬂ violence.

If you have an individual convicted of Kldnappmg/Formble Confirement (or a similar fo(,ncc) and it is
known, based on the balance of probabilities, this was a sexual offence - this offence may count as the
“Index” offence or you may score this conviction as a sexqual offence imder Prior Sexual Offences,

whichever is appropriate given the circumstances.

For Example

Criminal Record for Joe Smith

If the evaluator knows that the behaviour was sexual this conviction for Forcible
Confinement would count as One Sexual Offence (either for “priors” or an “Index”) and

One Non-sexual Violence {either “prior” or-“Index™)

P

However, were you to see the following:

Criminal Record for Joe Smith

Jf the evaluator knows th-at‘the Forcible Confinement was part of the sexual offence this
- situation would count as Two Sexual Offences (either for “priors” or an “Index”) and One

Non-sexual Violence (either “prior” or “Index”)

Military

If an “undesirable discharge™ is given to a member of the military as the direct result of a violent offence

{(striking an officer, or the like) this would count as a Non-sexual Violence conviction and as a qentencmg

date (tem #6). However, if the member left the military when he normally would have and the
“undesirable discharge” is equivalent to a bad job reference, ﬂns offence weuld not count as Non-sexual

‘Violence or as a Sentencing Défe.

Murder — With a sexual component -
A sexual murderer who only gets convicted of urder would get one risk pomt for Non-sexual vielence,

but this murder would alse count as a sexu:tl offence
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Revocation of Conditional Release for “Lifers”, Dangerous Offenders, and Others with
Indeterminate Sentences

If a “lifer”, Dangerous Offender, or other offender with an already imposed indeterminate sentence has
been revoked (retumned to prison from conditional release in the community without trial} for a Non-
sexual Violent offence that happened prior to the Index sexual offence (or Index Cluster) this revocation
can stand as a conviction for Non-sexual Violence if that non-sexually violent act were sufficient that it
would generally attract a geparate criminal charge for a violent offence, Note: the evaluator should be
sure that were this offender not already under sanction that it is highly likely that a vielent offence charge

would be laid by police.
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Item # 5— Prior Sex Offences

The Basic Principle: This itern and the others that relate to crimial history and the measurement of
persistence of criminal activity are based on a firm foundafion in the behavioural literature. As long ago
as 1911 Thorndyke stated that the “the best predictor of future behaviour, is past behaviour”. Andrews &
Bonta (2003) state that having a criminzl history is one of the “Big Four” predictors of future criminal
behaviour. More recently, and specific to sexual offenders, a meta-analytic review of the literature
indicates that having prior sex offences is a predictive factor for sexual remdlwsm See Hanson and

Bussiére (1998), Table 1 ~ Ytem “Prior Sex Offences”.

Information Required to Score this Item: To score this item you must have access to an official
cniminal record as compiled by police, court, or correctional authorities. Self-report of criminal
convictions may not be used to score this ifem except in specific rare situations, please see sub-section

“Sclf-report and the STATIC-99” in the Introduction section. -

The Basic Rule: This is the only item in the STATIC-99 that is not scored on a simple “0” or “17”
dichotorny. From the offender’s official criminal record; charges and convictions are summed separately.
Charges that are not proceeded with or which do not result in a conviction are counted for this item. If the

-record you are reviewing only shows convictions, each conviction is also counted as a charge.

Charges and convictions are suramed separately and these fotals are then transferred to the chart below.

Note: For this item, arrests for a sexual offence are counted as “charges™.

Prior Sexual Offences

Whichever column, charges or convictions, gives the offender the ‘;Ilighef > final score is the column that

- determines the final score. Examples are given later in this section.

This itern is based on oﬂiéially recorded institutional rules violations, probation, parole and conditional

release violations, charges, and convictions. Only institutional rule s violations, probation, parelg, and
conditional release violations, charges, and convictions of a sexual nature that occur PRIOR to the Index -

offence are included. -

Do not count the Index Sexual Offence

The Index sexual offence charge(s) and conviction(s) are not counted, even when there are multiple

offences and/or victims involved, and the offences occurred over a long period of time.

Count all sexual éffences prior to the Index Offence

All pre-Index sexual chaiges and conv IC[lOI]S ars coded, even when they involve the same victim, or
multiple counts of the same offence. For example; three charges for sexual assault involving the same
victim would count as three separate charges. Remember, “counts count™. If an offender is charged with
six counts of Inwtamon to Sexual Touchmcr and is. conmted of two counts you would score a “6” under .
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charges and a “2” under convictions. Convictions do not take priority over charges. If the record you are
reviewing only shows convictions, each conviction is a]bo counted as a chargu

Generally when an oﬂlnder is arrested, they are mmally charged with cne or more criminal charges.
However, these charges may change as the offender progresses through the criminal justice system.
Occasionally, charges are dropped for a varicty of legal reasons, or “pled down” to obtain a final plea
bargain. As a basic rule, when calculating charges use the most recent charging document as your source

of official charges.

In some cases a number of charges are laid by the police and as the court date approaches these charges
are “pled-down” to fewer charges. When calculating charges and convictions you count the number of
charges that go fo court. In other cases an offender may be charged with a serious sexual offence
(Aggravated Sexual Assault) and in the course of plea bargaining agrees to plead to two (or more) lesser
charges (Assault). Once again, you count the charges that go to court and in a case like this the offender
would score as having more charges than were originally laid by the police.

When scoring this #tem, counting charges and convictions, it 1s important to use an official crirmnal
record. One incident can result in several charges or convictions. For example, an offender perpetrates a
rape where he penetrates the victima once digitally and once with his penis while holding her in a room
against her will. This may result in two convictions for Sexual Battery (Sexual Assauit or equivdlent) and
one conviction of False Imprisonment (Forcible Confinement or equivalent). So long as it is known that
the False Imprisonment was part of the sexual offence, the offender would be scored as having three (3)
sexuzl charges, three (3) sexual convictions and an additional risk point for a conviction of Non-sexual
Vlolencc [the False Imprisonment] (Either “Index” {liem #3} or “Prior” {Item #4} as appropriate}.

Probation, Parcle and Conditional Release Violations 7
If an offender violates probation, parole, or conditional release with a sexual misbehaviour, these
violations are counted as one charge.

If the offender violates proba‘uon ot parole on more than one occasion, w1thm a given probation or parole
petiod, each scparate occasion of a sexual misbehaviour violation is counted as one charge. For example,
a parole viobtion for indecent exposure in July would count as one charge. If the offender had another

_ parole violation in November for possession of child pornography, it would be coded as a second charge.

Miuiltiple probation, parole and conditional release violations for sexual misbehaviours laid at the same
time are coded as one charge. Even though the offender may have violated several conditions of parole
during one parole period, it is only counted as one charge, even if there were multiple sex violations.

The following is an example of counting charges and convictiors.

Criminal History for John Jack

Tb determine the nurmber of Prior Sex. Oﬁ?‘nom you ﬁrst exclude the Index Offence In the ahove case, .
thf: May 2001 charge of Sexual Assault ona Cled is tha, Index Offence. After excluding the May 2001

'1"“'?‘ 'i-“lf\llq
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charge, you sum zall remaining sexual offence charees. In this case you would sum, {Lewd and
Lascivious with Child (X3), Sodomy (X1), and Oral Copulation (X1)} for a total of five (5) previous Sex -
Offence charges. You then sum the number of Prior Sex Offence convictions. In this case, there are three
convictions for Lewd and Lascivious with Child. These two sums are then moved to the scoring chart
shown below. The offender hes five pricr charges and three prior convictions for sexual offences.
Looking at the chart below, the evaluator reads across the chart that indicates a final score for this ifem of

two (2).

Prior Sexual Offences

Charges and Convictions are counted se;;arately — the columnn that gives the higher final score is the
columm that scores the itemn. It is possible to have six (6+) or more charges for a sexual offence and no
convictions. Were this to happen, the offender’s final score would be 2 three (3) for this item.

Acquittals _
Acquittals count as charges and can be used as the Index Offence. The reason that acquittals are scored
this way is based upon a research study completed in England that found that men acquitted of rape are
more likely to be convicted of sexual offences in the follow-up period thar men whe had been found
gudty {with equal times at risk} (Soothill et al., 1980).

Note: Acquittals do not count for Item #6 — Prior Sentencing Dates.

Adjudication Withheld
In some jurisdictions it is possible to attract a ﬁndmrr of “Adjudication Withheld”, in which case the
offender receives a probatiorelike period of supervision. This is counted as a conviction because a

sentence was given.

Appeals
If an offender is convicted and the conviction is later overturned on appeal, code as one charge.

" Arrests Count

In some Instances, the offender has been arrested for a sexual offence, questioning takes place but no
formal charges are filed. If the offender is arrested for a sexual offence and no formal charges are filed, a
«1” is ¢oded under charges, and a “0” is coded under convictions. If the offender is arrested and one or
more formal charges are filed, the total number of charges is coded, even when no conviction ensues.

P _
Codmrr “Crime Sprees” :
Oceasionally, an evaluator may have to:score the STATIC-99 on an offender who has been Caught at the
end of a long line of offences. For example, over a 20-day period an offender breaks into 5 homes, each

- of which is the home of an eldesly female living alene. One he rapes, one he aftempts fo rape but she gefs

away, and three more get away, one with a physical struggle (he grabs her wrists, tells her to shut up).
The offender is subsequently charged Wlﬂl Sexual Assault, Attempted Sexual Assault, B & E with Infent
(X2). and an Assault The quesnon is, do ali the charves count as semal offences or jJust the two chargcs

A
~
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that are clearly sexual’? Or, does the evaluator score the WO $eX charges as sex charges and the agsault
charges as Non-sexual Violence?

In cases such as this, code all 5 offences as sex offences - based upon the following thinking:

1) From the evidence presented this appears to be a "focused” crime spree — We assume the evaluator
has little doubt what would have happened had the women not escaped or fought back.

2) Our opinion of "focus" is reinforced by the exclusive nature of the victim group, "clderly fernales".
This offender appears to want something specific, and, the very short time span - 20 days — leads us
to believe that the offender was feeling some sexual or psychelogical pressure to offend. -

3) An attempted contact sex offence is scored as a contact sex offence for the purposes of the
STATIC-99. Charges such as Attempted Sexual Assault (Rape) and Invitation to Sexual Touching

“are coded as contact sex offences due to their intention. :

4) We recommend that if the evaluator "based on the balance of probabilitics" (not "beyond a
reasonable doubt") - is convinced that sex offences weie about to oceur that these actions can be
counted as sex offences. :

5) Please also read sab-section “Similar Fact Crimes” in the “Definitions™ section.

Conditional Discharges
Where an offender has been charged with a sexual offence and receives a Conditional Discharge, for the
purposes of the STATIC-99 a conditional discharge counts as a conviction and a sentencing date.

Consent Decree
Where applicable; “Consent Decrec counts as a conv;c‘aon and a sentencing date.

Court Supervision
In some states it is po%sible to receive a senfence of Court Supervision, where the court provides some

degree of minimal supervision for a period {one yed.r) this is sitmlar to probation and Counh as a
conviction.

Detection by Child Protection Officials
" Being “detected” by the Children’s Aid Society or other Child Protection, Ser\qces does not count as an
official sanction; it may not stand as a charge or a conviction.

Extension of Sentence by a Parole Board (or simiiar)

In some jurisdictions Parole Boards (or similar) have the power to extend the maximum period of
incarceration beyond that determined by the court. If an offender is assigned extra time, added to their
sentence, by a parole bodrd for a sexual criminal offence this counts as an additional sexual charge and
conviction. The new additional period of incarceration must extend the total sentence and must: be for
sexual misbehaviour. This would not count as a sexual conviction if the additional time was fo be served
-concurrently or if it only changed the parole eligibility date. This situation is not presently possible in

Canada.

Giving Alcohol to a Minor :

" The charge of Giving Alcohol to a Minor (or it’s equivalent, drugs, alcohol, noxious substdnce of othar

. stupefacient) — can count as a sexual offence (both charge and comlcnon) if the substance was given with
the intention of making it easier to commit a sexual offence.. If there were evidence the alcohel (or -

substance) was given to the victim ]ust pnor to the sexual assault this would count as a sexual offence. If

Epl Sa-meb -
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there 1s no evidence about what went on, or the temporal sequence of events, the substance charge would
not count as a sexual offence. '

Institutional Disciplinary Reports

Institutional Disciplinary Reports for sexual misbehaviours that would likely result in a charge were the
offender not already in custody count as charges. In a prison environment it is important to distinguish
between targeted activity and non-targeted activity. Institutional disciplinary reperts that result from an
offender who specifically chooses a female gnard and masturbates in front of her, where she is the
obviocus and intended target of the act would count as a “charge™ and hence, could stand as an Index
offence. The alternative situation is where an offender who is masturbating in his cell and is discovered
by a female employee and shé is not an obvious and intended target. In some jurisdictions this would
lead to a Disciplinary Report. Viclations of this “non-targeted” nature do not count as a “charge’ and
could not stand as an Index offence. If you have insufficient information to distinguish between these two
types of occurrences the offender gefs the benefit of the doubt and you do not score the occurrence.

' An example of a behaviour that might get an inmate a disciplinary charge, but would not be used as a
charge for scoring the STATIC-99, includes the inmate who writcs an unwanted love letter to a
female staff. The letter does not contain sexual content to the extent that the offender could be
charged. Incidents of this nature do not count as a charge.

Prison misconducts for sexual mishehaviours count as one charge per seritence, even when there are
multiple incidents. The reason for this is that in some jurisdictions the threshold for misconducts 13
very low. Often, as previously described, misconduct will involve a female guard simply looking info
a cell and observing an inmate masturbating. Even in prison, serious sexual offences, rape and
atternpted rape will generally attract official ¢iiminal charges. ‘ -

Juvenile Offences ,
Both adult and juvenile charges and convictions count when scoring this-item. In cases where a juvenile
was not charged with a sexual offence but was moved to a sccure or more secure residential placement as
the result of a sexual incident, this counts as a charge and a conviction for the putposes of scoring Prior

Sex Offences.

Juvenile Petitions

" In some states, it is impossible for a juvenile offender to get a “conviction™. Instead, the law uses the
wording that a juvenile “petition is sustained” (or any such wording). For the purposes of scoring the
STATIC-99 this is equivalent to an adult conviction because there are generally liberly-restricting
consequences. Any of these local legal wordings can be construed as convictions if they would be

convictions were that term available.

Military
For members of the military, a discharge from service as a result of sexual crimes would count as a charge

and a conviction.
o

CIf an “undesirable discharge” were given to @ member of the military as the direct result of a sexual
offence, this would count as a sexual conviction and as a sentencing date (Item #6). However, if the
member left the military when he norma[fy would have, and the “undesirable discharge” is the equivalent
to a bad job reference, the undesirable discharge w ouId not count as a sexual offence or as a Scntencmg

‘Date (Item #5). S
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Military Courts Martial

It an offender is given a sanction (Military Brig or it’s equivalent) for a coiminal offence, rather than a
puxely military oﬁ'ence {failare of duty}, ﬂlesb offences count, both charges and convictions, wher
scoring the STATIC-99. If the charges are sexual they count as sexual ofﬁ,nces and if violent, they count
as violent offences. These offences also count as sentencing dates (Item #6). Pure Military Offences
{Conduct Unbecoming, Insubordination, Not following a Iawful order, Dereliction of Duty; etc.} do not

count when scoring the STATIC-99.

Noxious Substance

The charge of Giving A Noxious Substance (orit’s equivalent, drugs, alcohol, or other stupefacient) — can
countas a sexual offence (both charge and conviction) if the substance was given with the intention of
making it easier to commit the sexual offence. If there were evidence the substance was given io the
victim just prior to the sexual assault, this would count as a sexual offence. If there is no evidence about
what went on, or the temporal sequence of evenis, the substance charge would not count as a sexual

offence.

Not Guilty
Being found “Not Guilty” can count as charges and can be used as the Index Offence. Note; This is not
the case for Item #6, “Prior Sentencing Dates where bemng found “Not Guilty” is not counted as a Prior

Sentencing Date.

Official Cautions - United Kingdom
In the United Kingdom, an official caution should be treated as equivalent to a charge and a conviction.

Official Diversions

Official diversions are scored as equivalent to a charge and a conviction (RP%toratwe Justice, chqr'ltmnf:
Family Group Conferencing, Commmity Sentencing Circles).

Peace Bonds Judicial Restraint Orders and “814” Orders

In some instances a Peace Bond/Tudicial Restraint Order/810 Orders are pldced on an offender when

sexual charges are dropped or dismissed or when an offender leaves jail or prison. Orders of this nature,
primarily preventative, are not counted as charges or convictions for the purposes of scoring the

STATIC-99..

“PINS” Petition (Person in need of supervision)
There have been cases where a juvenile has been removed from his home by judicial action under a
“PINS” petition due to qemal aggression. This Wc}uld count as a charge and a conviction for a sexual

offence.

Priests and Ministers :
For members of a religious group (Ciergy and similar professions) some disciplinary or administrative
actions within their own organization can count as a charge and a conviction. The offender has to receive

. some form of official sanction in order for it 1o count as a conviction. An example of an official sanchon

would bé removal from a pansh fora pnest or rmmster under the following circumstances. -

Ifthe receiving institution I-mows they arg bemﬂ sent a sex offender and considers it pm of thelr mzmdat:,

to address the offender’s problem or attempt to heIp, this would function as equivalent to being sent {o 2
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correctional mstitution and would count as a charge and a conviction. A conviction of this nature may
stand as an Index offence.

Allegations that result in a “within-orgapization” disciplinary move or a move designed to explicitly
address the offenders problems would be counted as a charge and a conviction. A conviction of this
nature may stand as an Inde-x offence.

Being transferred to a new parish or being given an administrative posting away from the pubhc with no
formal sanction or being sent to graduate school for re-training wou d not count as a charge or conviction.

Where a priest/minister is transferred between parishes due to allegations of sexual abuse but there is no
explicit intermal sanction; these moves would not connt as charges or convictions. :

Prison Misconducfs for Sexual Misbehaviours Count as One Charge per Sentence
Ptison misconducts for sexual misbehaviours count as onc charge per sentence, even when there are

. multipie incidents. The reason for this is that in some jurisdictions the threshold for misconducts is very

low. Often, as previously described, misconduct will involve a female guard simply looking into a cell
and observing an inmate masturbating. Even in prisen, serious sexual offences, rape and attempted rape
will generally attract official criminal charges.

PostIndex Offences _
Offences that occur after the Index: offence do not count for STATIC-99 purposes. Post-Index sexual
offences create a new Index offence. Post-Index violent offences should be considered “external” risk

- factors and would be included separately in any report about the offender’s behaviour.

For Example, Post-Index Sexual Offences: Consider a case where an offender commits a sexual
offence, is apprehended, charged, and released on bail. You are assigned to evaluate this offender but
before you can complete your evaluation he comamits another sexual offence, is apprehended and

= critne “spree”. He chose to re-offend in spite of knowing that he was under legal sanction. These
new charges and possible eventual eonvictions would be considered separaie crimes. In a situation of

.this pature the new charges would create a new sexual offence and become the new Index offence. If
these charges happened to be the last sexual offences on the offender’s record - the most recent .
charges would become the Index and the charge on which he was first relcased o bail would become

a “Prior’ Sexual Offence.

15}( charged. Because the offender was apprehended, charged, and released this does not qualify as a

For Example, Post-Index Violent Offences: Consider a case where an offender in prison on a

sexnal offence commifs and is convicted of a serious viclent offence. This violent offence would not -

be scored on either JItem #3 (Index Non-sexual Violence convictions) or Item #4 (Prior Non-sexual
Violence convictions) but would be referred fo separately, outside the context of the STATIC-99
assessment, in any subsequent report on the offender.

Probation before Judgement
Where applicable, “Pro_bation béfore judgment” counts as a charge, conviction, and a seu’rencing date.

- Revocation of Conditional Release for “Llfers” Dangeraus. OffenderS‘ and Others w1th

Indeterminate Sentences

If a “fifer”, Dangerous Offender, or other. ofﬂ,nder with an already imposed indeterminate sentence is

simply revoked (returned to pnson from conditional release in the community without trial) for a sexual
behaviour that is of sufficient gravity that & person not already tnvolved with the criminal justice system
would most likely be charged with a sexual criminal offence, this revocation of conditional release would
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count as both a Prior Sex Offence “charge” and a Prior Sex Offence “conviction”. Note: the evaluator
sitould be sure that were this offender not already under sanction that it is highly likely that a sexual
offence charge would be laid by police. Revocations for violations of conditional release conditions, so
called “technicals” (drinking violations, failure to report, being in the presence of minors, being in the
possession of legally obtained pornography) are insufficient to stand as Prior Sentencing Dates.

RRASOR and STATIC-99 — Differences in Scoring _ 7
Historical offences are scored differently between the RRASOR and the STATIC-99. On the RRASOR,

if the offender is charged or convicted of historical offences comrmitted prior to the Index Offence, these .

are counted as Prior Sexval Offences (User Report, The Development of a Brief Actuarial Risk Scale for
Sexual Offense Recidivism 1997-04, Pg. 27, end of paragraph titled Prior Sexual Offences). This is not
the case for the STATIC-99. For the STATIC-99, if the offender is charged or convicted of historical
offences after the offender is charged or convicted of a more recent offence, these offences are to be
considered part of the Index Offence (pseudo-recidivism) — forming an “Index Cluster”.

Suspended Semtences
Suspended sentences should be treated as equivalent to a charge and a conviction.

Teachers
Being transferred to a new school or being given an administrative posting away from the public with no

formal sanction or being sent to graduate school for re-training would not count as a charge or conviction.

Where a teacher is transferred between schools due to allegations of sexual abuse but there is no explicit
" internal sanction; these moves would not count as charges or convictions.
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item#6 Prior Sentencing Dates

The Basic Principle: This item and the others that relate to criminal history and the measurement of
perssstence of criiminal activity are based on a finm foundation in the behavioural literature. As long ago
as 1911 Thomdyke stated that the “the best predictor of future behaviour, is past behaviour”. Andrews &
Boata (2003) state that having a criminal history is one of the “Big Four” predictors of fufure criminal
‘behaviour. Prior Sentencing Dates is a convenient method of coding the length of the criminal record.

Information Required to Score this [tem: To score this itern you must have access to an officiil
criminal record as compiled by police, court, or correctional authoritics. Self-report of criminal
convictions may not be used to score this itern except in specific rare situations, please see sub-section

“Self-report and the STATIC-99 in the Introduction section.

The Basic Rule: If the offender’s criminal record indicates four or more separate sentencing dates prior
to the Index Qffence, the offender is scored a “1” on this item. If the offender’s criminal record indicates
three or fewer separate sertencing dates prior to the Index Offence, the offender scores a “0” on this item.

Count the mumber of distinct occasions on which the offender was sentenced for coiminal offences, The
nurnber of charges/convictions does not matter, only the number of sentencing dates. Court appearances

that resulted in complete acquittal are not counted, nor are convictions overturned over on appeal The
Index sentencing date is not mc]udcd when counting up the sentencing dates.

If the offender is on some form of Condtlonal release (parole/probation/bail etc.) “technical” violations do
not count as new sentencing dates. For example, if an offender had a condition prohibiting drinking.
alcohol, a breach for this would not be counted as a new sentencing date. To be counted as a new
sentencing date, the breach of conditions would have to be a new offence for which the offender could be

charged if he were not already under criminal justice sanction.

Institutional rule violations do not count, even when the offence was for behaviour that could have
resulted in a legal sanction if the offender had not already been incarcerated. :

Count:

¢ Juvenile offences count (if you know about them — please see section on the use of self-report in

the Introduction) }
Where applicable “Probation before judgment” counts as a conviction and a sentencing date

s  Where applicable “Consent Decree” counts as a conviction and a sentencing date
* Suspended Sentences count as a sentencing date

Po Not Count:
» Stayed offences do not count as sentencing dates
e Institutional Disciplinary Actlons/chorts do not count as sentencing dates

The offences must be of a rmmmum level of seriousness. The offences need not re';ult int a serious
sanction (the offender could have been fined), but the offence must be sertous enough to permit a
sentence of community supervision or custody/incarceration (as a juvenile or adult). Driving offences
generally do not count, unfess they are associated with sericus penalties, such as driving while intoxicated

or reckless driving causing death or injufy
enerally, most offences that would be recorded on an official criminal hlqtmy would count — but the

statute, as written in the jurisdiction whers the offenoe took place, must allow for the imposition of a
- custodial sentence ora penod of commumty supemsmn (adult or juvenile). OnIy truly trivial oﬁences

SEEIRNT
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are excluded; those where it is impossible to get a period of incarceration or community supervision.
Offences that can only result in fines do not count.

Sentences for historical offences received while the offender is incarcerated for 2 more recent offence
{pseudo-recidivism), are not counted. For two offences to be considered separate offences, the second
offence must have been committed after the offender was sanctioned for the first offence.

Offence convictions occurring after the Index offcnce cannot be counted on this item.

Conditional Discharges
Where an offender has been charged with a sexual offence and receives a (‘ondmonal Discharge, for the

purposes of the STATIC-99 a conditional discharge counts as a conviction and a sentencing date.

Diversionary Adjudication
If a person commits a criminal offence as a juvenile or as an adult and receives a d1ver<;1ona.ry
adjudication, this counts as a sentencing date (Restorative Justice, Reparations, Family Group

Conferencing, Commumity Scntencmg Clrcfes)

. Extension of Sentence by a Parole Board (or similar)

If an offender is assigned extra time added to their sentence by a parole board for a criminal offence this
counts as an additional sentencing date if the new time extended the total sentence. This would not count
as a sentencing date if the additional time was to be served concurrently or if it only changed the parole -

eligibility date. This sifuation is presently not possble in Canada.

Falhu'e to Appear
If an offender fails to appear for sentencing, this is not counted as a sentencmg date. On!y the final

senfencing for the charge for which the offender missed the sentencing date is counted as a sentencing

date.

Failure fo Register as a Sexual Offender
If an offender receives a formal legal sanction, having been convicted of Failing to Register as a Sexual
Offender, this conviction would count as a sentencing date. However, it should be noted that charges and

convictions for Fajlure to Register as a Sexual Offender are not counted as sexual offences.

Juvenile Extension of Detention

In some states it is possible for a juvenile to be sentesnced to a Detention/Treatment facility. At the end of.

that term of incarceration it is possible to extend the period of detention. Even though a Judge and a
prosecutor are present at the proceedings, because there has been no new crime or charges/convictions,

the éxtension of the original order is not considered a sentencing date.

Juvenile Offences o
Both adult and juvenile convictions count in this item. In the case where a juvenile is not charged with a
sexual or violent offence but is moved to a secure or more secure residential placemcnt as the result of a

sexual or violent incident, this counts as a sentencing date for the purpases of scoring Prior Sentencing

_ Dates

Military :
Ifan “undesirable discharce is gwen to a member of the Imhtary as the duect result of cnmmal

behavmur (somethmrf 1hat would haw: attracted a criminal charge were the offender not m the nnhtzuy)

e

Fif
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this would count as a sentencing date. However, if the member left the military when he normally would
have and the “undesirable discharge™ is the equivalent to a bad job reference then the criminal behaviour

would not count as a Sentencing Date.

Military Courts Martial
It an offender is given a sanction (Military Brig or it’s equivalent) for a criminal offence rather than a

purcly military offence {failure of duty} this counts as a sentencing dafe. Purc Military Offences
{Insubordmation, Not Following a Lawful Order, Dersliction of Duty, Conduct Unbecoming, ete.} do not

count as Prior Sentencing Dates,

Not Guilty
Being found “Not Guilty” is not counted as a Prior Sentencing Date.

Official Cautions— United Kingdom
In the United Kingdom, an official caution should be treated as equivalent fo a sentencing date.

Post-Index Offences
Post-Index offences are not counted as sentencing occasions for the STATIC-99.

Revecation of Conditional Release for “Lifers”, Dangerous Offenders, and Others with

Indeterminate Sentences

If a “Lifer”, Dangerous Offender, or other offender with an alrcady imposed indeterminate sentence is
simply revoked (refurned to prison from conditional release in the community without trial) for criminal
behaviour that is of sufficient gravity that a person not already involved with the criminal justice system
would most likely be charged with a criminal offence, this revocation of conditional release would count
as a Prior Sentencing Date. Note: the evaluator should be sure that were this offender not already under
sanction that a criminal charge would be laid by police and that a conviction would be highly likely.
Revocations for violations of conditional release conditions, so called “technicals”, (drinking violations,
failare to report, being in the presence of minors) are insufficient to stand as Prior Sentencing Dates.

Note: for this item there have been some changes to the rules from previdus versions. -Some rules
were originally written to apply to a specific jurisdiction. Over time, and in consultation with other
Jjurisdictions the rules have been generalized to make them applicable across _]‘Ul’lbdlCtIOHS in a way

that preserves the original intent of the item.

Suspended Sentences
Suspended sentences count as a sentencing date.
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Item # 7 - Any Convictions for Non-contact Sex Offences

The Basic Principle: Offenders with paraphilic interests are at increased risk for sexual recidivism. For
example, most individuals have little interest in exposing their genitals to sfrangers or stealing underwear.
Offenders who engage in these types of behaviours ere more fikely to have probiems conforming their
sexual behaviour to conventional standards than offenders who have no interest in paraphilic dctivities.

Information Required to Score this Ifem: To score this item you must have access to an official
criminal record as compiled by police, court, or coarrectional authorities. Self-report of crimninal
convictions may not be used to score this item except in specific rare situations, please see sub-section
“Self-report and the STATIC-99” in the Infroduction section. '

The Basic Rule: [f the offender’s criminal record indicates a separate conviction for a non-contact-sexual
offence, the offender 1s scored a “1” on this item. If the offender’s criminal record does not show a
separate conviction for a non-contact sexual offence, the offender is scored 2 “0” on this item.

This category requires a conviction for a non-contact sexual offence such as:
e Exhibitionism
» Possessing obscene material
Obscene felephore calls
Voyeurism'
Exposure
Elicit sexual use of the Iﬂtemct
Sexual Harassment (Unwanted sexual talk) _
In certain JUIISdlCT.lOHS “Criminal Trespass” or “Trespass by Night” may be used as a charge
for vayeunsm these would also count '

-The criteria for non-contact Sexual Oﬁ'EIECpS are strict: the offender must have been convicted, and the
offence must indicate non-contact sexual misbehaviour.- The “Index™ offenée(s) may include a conviction
for a non-contact sexual offence and this offence can count in this category. The most obvious example
of this is where an offender is charged and convicted of Exposure for “mooning” a woman from a car
window. This would result in a coditlg of “1” for this item.

There are some cases, however, where the legal charge does not reflect the sexual nature of the offencc
Take, for example, the same situation where an offender is charged with Exposure for “mocning” a
worman from a car window, but the case is pled-down to, and the offender is finally convicted of

Disorderly Conduct. In cases like this, while this item requires that there be a conviction, the coding of a -

nen-contact sexual offence can be based on the behaviour that occurred in cases where the name of the
offence is ambiguous.

Charges and arrests do not count, nor do self-reported offences. Sexual offences in which the offender

infended to make contact with the victim (but did not succeed) would be considered aftempted contact
offences and are coded as contict offences (€.g., invitation to sexual touching, attempted rape). Some
offences may incluzde elements of both contact and non-contact offences, for example, sexual talk on
Internet - arranging o meet the child victim. In this case, the conviction would count as a non-contact sex

offence.

Attempfed Contact Offences
Tnvitation to Sexual Touching, A’L‘Lempted Rapn, and- other such * attempted” contact offences are counted
a5 “Contact” offences due to their mtentlon
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Internet Crimes

Internet crimes were not recorded in the original samples for the STATIC-99 because the Internet had not
advanced fo the point where it was commonly available. As a result, determining how to score Internet
crimes on the STATIC-99 requires interpretation beyond the availabk data. Internet crimes could be
considered in two different ways. First, they could be considered a form of attempted sexual contact,
where the wrongfulness of the behaviour is determined by what is about to happen. Secondly; they could
be considered an inappropriate act in {hemselves, akin to indecent telephone calls (using an older
technology). We believe that luring children over the Intemet does not represent a fundamentally new
type of crime but is best understood as a modern expression of traditional crimes. We consider
communicating with children over the Internet for sexual purposes fo be an inappropriate and socially
harmful act in itself and, therefore, classify these acts with their historical precursors, such as
mdecent/obscené telephone calls, in the category of non-contact sexual offences.

Pimping and Prostitution Related Offences

Pimping and other prostitution related offences (soliciting a prosti‘cute prometing prostltutlon sohc:tmg
for the purposes of prostitution, living off the avails of prostifution) do not count as non-contact sexual-
offences. (Note: prostitution was not illegal in England during the study period, though soliciting was).

"Plea Bargains

Nop-contact sexual offence convictions do not count if the non-contact offence charge arose as the result
of a plea bargain. Situations such as this may appear in the criminal record where charges for a contact
offence are dropped and the non-contact charges appear simultaneously with a gailty pIea An occurrence
of this nature would be considered a contact offence and scored as such.

Revocation of Conditional Release for “Lifers”, Dangcrous Offenders and Othcrs with
Indeterminate Sentences

If a “lifer”, Dangerous Offendf:r, or other offender with an already imposed indeterminate senitence is
simply tevoked (returnéd to prison from conditional release i the community without trial) for a Non-
contact Sexual Offence that is of sufficient gravity that a person not already involved with the criminal
Justice system would most likely be charged with a Non-contact Sexnal Offence, this revocation of
conditional release would count as a conviction for a Non-contact Sexual Offence. Note: the evaluator

* should be sure that were this offender not already under sanction that it is hi ghly likely that a non»contact

sexual offence charge would be laid by police.

DEFIRHTIONS
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ltems #8, #9, & # 10— The Three Vi'ctim Questions

The following three items concern victim characteristics: Unrelated Victims, Stranger Victims, and Male
Victims. For these three items the scoring is based on all available credible information, including self-
report, vietim accounts, and collateral contacts. The items concerning victim characteristics, however,
only apply to sex offences in which the victims were children or non-consenting adults (Category “A” sex
offences). Do not score victim information from non-sexual offences or from sex offences related to
prostitution/pandering, possession of child pornography, and public sex with consenting adults (Category
“B” sex offences). Do not score victim mformauon on sexual offences against animals (Bestiality and

simiiar oharges)

In addition to all of the “everyday” sexual offences (Sexual Assault, Rape, Invitation to Sextal Touching,
Buggery) you also score victim information on the following charges:

» Tlegal use of a Minor in Nudity-oriented Material/Performance
s hInporfuning (S ohcmng for Immoral Purposes)

¢ Indecent Exposure (When a specific victim has been Jdentiﬁed)
e Sexually Harassing Telephone Calls

s Voyeurism (When a specific victim has been identified)

You do not score Victim Information on the following charges:
e Compelling Acceptance of Objectionable Material
e Decception to Obtain Matter Harmful to Juveniles
* Disseminating/Displaying Matter Harmful to Juveniles
Offences against animals
~ = Pandering Obscenity
» Pandering Obscenity involving a Minor
» Pandering Sexually-Ornented Material involving a Mlnor
» Prostitution rclated offences

“Accidental Victims”
Occasionally there are “Accidental Victims” to a sexual offence. A recent example of this occuired when
an offender was raping a woman in her living room. The noise awoke the victim’s four-year-old son.
The son wandered into the living room and observed the rape in progress. The victim instructed her son
to return to his bedroom and he complied at once. The perpetrator was subsequently charged and
convicted of “Lewd and Lascivious Act on a Minor” in addition to the rape. In cowst the offender pleaded .
to both charges. In this case, the four-year-old boy would not count as a victim as there was no intention
to commit a sexual offence against him. He would not count in any of the three victim items regardless of

the conviction in court.

A common example of an accidental victim cecurs when a person in the course of his/her daily life or
profession happens across a sexual offence. Examples include police officers, park wardens, janitors,
and floor walkers who observe a sexual offence in the course of their duties, If a male officer were to
observe an exhibitionist exposing himself to a female, the offender would not be given the point for
“Male Victim” as there was no intention to expose before the male officer. The evaluator would not give
~ the offender a point for “male victim™ unfess the offender specifically chose a male officer fo expose
himself to, In the same vein, a floor walker or janitor who observes an offehder masturbating while
looking at a customer in a store would not be counted as a “stranger victim” or an “unrelated victim”. In
short there has to be some intention to’ oﬁ%nd dgainst that person for that person to be a victim. Mx,rely

Mo TIARNTT D
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stumbling upon a crime scene does not make the observer a victim regardless of how repugnant the-
observer finds the behavious.

Acquitted or Found Net Guilty
The criteria for coding victim information is “all credible information™. In this type of situation it is
important to distinguish between the cowrt’s stringent standard of determining guili (Bevond a reasonable
doubt) and “What is most likely to be true” — a balance of probabilities. When the court sticks to the
“Beyond a reasonable doubt” criteria they are not concluding that someone did not do the crime, just that
the evidence was insufficient fo be certain that they did it.- The risk assessment perspective is guided by:
“On the balance of probabilities, what is most likely to be true?” If the assessor, “On the balance of -
probabilities” feels that the offence more likely than not took place the victims may be counted.

For the assesstnent, therefore, it may be necessary to review the cases in which the offender was acquitted
or found “Not Guilty” and make an independent determination of whether it is more likely than not that
there were actual victims. If, in the evaluators opinion, it were more likely that there was no sexual :
offence the evaluator would not count the victim information. In the resulting report the evaluator would
generally include a score with the contentious victim information included and a score without this victim

_information included, showing how it effects the risk assessment both ways.

This decision to score acquittals and not guilty in this manner is battressed by a research study in England
that found that men acquitted of rape are more likely 1o be convicted of sexual offences in the follow-up
period than men who had been found guilty {with equal times at risk} (Soothill et al., 1980).

Child Pornography : :

Victims porfrayed m child pomography are not scored as victims for the purposes of the STATIC-99.
They do not count as noa-familial, stranger, por male victims. Only real, live, human victims count. If
your offender is a child pornography maker and a real live child was used to create pornography by your

offender or your offender was present when pornography was created with a real live child, this child is a

victim and should be scored as such on the STATIC-99 victim questions. (Note: manipulating pre-

existing images to make child pomography [either digitally of photographically] is not sufficient — a real
child must be present) Making child pomography with a real child viclim counts as a “Category A” :
offence and, hence, with even a single charge of this nature, the STATIC-99 is appropriate to use.

' The evaluator may, of course, in anothcr section of the report make reference to the apparent preferences

demonstrated in the pornography belonging to the offender.

Conviction, But No Victim _
For the purposes of the STATIC-99, consensual sexual behaviour that is prohibited by statute does not
create victims. This is the thinking behind Category “B” offences. Examples of this are prostitution
offences and public toileting (Please see “Category “A” and Category “B” offences” in the Introduction
section for a further discussion of this issue).. Under some circunstances it is possible that in spite of a
conviction for a sexual offence the evaluator may conclude that there are no real victims. An example of
this could be where a boy (age 16 years) is convicted of Statutory Rape of his 15-year-old boyfriend

. gor boy télls the police that
the sexual contact was consensual and the police report informs the evaluator that oufraged parents were
the complainants in the case. In 2 scenario hke this, the younger boy would not be scored as a victim, the

- conviction notwithstanding.

- Credjble Information

Credible sources of information. would mclude but arc not lmted to, police repofts child vyelfdre
reports, victim impact staternents or discussions. with victims, oHatpral contacts and offender sclf-report.
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If the information is credible (Children’s Protective Association, victim impact statements, police reports)
you may use this information fo code the three vietim questions, even if the offender has never been
arrested or charged for those offences.

Exhibitionism

In-cases of exhibitionism, the three victim items may be scored if there was a targeted victim, and the
evaluator is confident that they know before whom the offender was tiying to exhibit. If the offender
exhibits before a mixed group, males and females; do not score “Male Victim” unless there is reason to
believe that the offender was exhibiting specifically for the males in the group. Assume only female
victims unle ss you have evidence to suggest that the offender was targeting males.

Exariple; If a man exposed to a school bus of children he had never seen before (both genders), the
evaluator would score this offender one risk point for Unrelated Victim, one risk pomt for Stranger

. Victim, but would not score a risk point for Male Victim unless there was evidence the offender was
specifically targeting the boys on the bus.

In péses where there 15 no sexual confext (1.e., the psychotic stréet person who takes a shower in the town
founiain) there are no victims regardicess of how offended they might be or how many people witnessed

the event.

Internet Vietims and Intention

If an offender provides pornographic material over the Internet, the intent of the communication s
important. In reality a policeman may be on the other end of the net in a “sting” operation. If the
offender thought he was providing pornography te a child, even though he sent it to a police officer, the
victim mformation is counted as if a child received it. In addition, when offenders attempt, over the
Internet, to contact face-to-face a “boy or girl” they have contacted over the Internet the victim
information counts as the intended victim, even if they only “met” a policeman.

Intention is important. In a case were a child was pretending to be an adult and an adult “shared”
pornography with that person in the honest belief that they were (legally) sharing it with another adult
there would not be a victim.

_ Polypraph Information '
Victim information derived solely from polygraph examinations is not nsed to score the STATIC-99
unless it can be corroborated by outside sources or the offender provides sufficient information to support

anew crxmmal mvestlcratlou

Prowl by Night - Voyeurism
For these types of offences the evaluator should score specific identifiable victims. However, assume
only female victims unless you have evidence to suggest that the offender was targeting males.

Sexual Offences Against Animals
While the sexual assavlt of animals cowmts as a sexual offence, animals do not count as victims. This
category is restricted to human victims, Tt makes no difference Whether the animal was a member of the

farpily or whether it was a male animal or a stranger animal.

' Sex with Dead Bodies
" If an offender has sexual contact with dead boahes these people do count as victims. The evaluator should
score the three vietim quesﬁons based upon the dagree of pre-death refationship between the perpetrator

and the victim.
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Stayed Charges :
Victim information obtained from stayed charges should be counted.

Victims Not at Home

If an offender breaks into houses, (regardiess of whether or not the victims are there to witness the
offence) to commit a sexual offence, such as masturbating on or stealing their undergarments or does
some other sexual offence —victims of this nature are considered victims for the pusposes of the STATIC-
99. Assume only female victims unless you have evidence to suggest that the offender was targeting

males.
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item # 8 - Any Unrelated Victims?

The Basic Principle: Resecarch indicates that offenders who offend only against family members -
recidivate at a lower rate compared to those who have victims outside of their immediate family (Harris &
Hanson, Unpublished m'muscnpt) Having victims outside the immediate family is empirically re}ated to

a corresponding increase in risk.

Information Required to Score this Item: To score this item use all available credible information.
“Credible Information” is defined in the previous section “Tiems #8, #9, & #10 -The Three Victim

Questlonq

The Basic Rule: If the offender has victims of sexiial offences outside their immediate family, score the

offender a “1” on this item. I the offender’s victims of sexual offences are all within the immediate

family score the offender a “0” on this item.

A related victim is one where the relationship is sufficiently close that martiage would normally be
prohibited, such as parent, brother, sister, uncle, grandparent, stepbrother, and stepsister. Spouses
(married and common-law) are also considered related. When considering whether step-relations are
related or not, consider the nature and the length of the pre-existing relationship between the offender and
the victim before the offending started. Step-relationships lasting less than two vears wouldbe -
considered unrelated (e.g., step-cousins, stepchiidren). Adult stepchildren would be considered related if

they had lived for two years in a child-parent relationship with the offender.

Time and Jurisdiction Concerns

A difficulty in scoring this item is that the law coencemning who you can marry is different across
jurisdictions and across time periods within jurisdictions. For example, prior to 1998, in Ontario, there
were 17 relations 2 man could not marry, including such oddities as “nephew’s wife” and “wife’s
grandmother”, In 1998 the Iaw changed and there are now only 5 categories of people that you cannot
marry in Ontario: grandmother, mother, daughter, sister, and granddaughter (full, half, and adopted).
Hence, if a man assaulted his niece i 1997 he would not have an unrelated victim but if he cominitted the
same crime in 1998 he would technically be assaulting an unrelsted victim. We doubt very much the
change in law would affect the man’s choice of victim and his resulting risk of re-offence. As a result the

' follomng rules have been adopied

People who are seen as related for the purposes of scoring the STATIC-99
1. Legally marsied spouses
2. Any live-in lovers of over two years duration. (Girlfiiends/Boyfiicnds become related once they have -
lived with the offender as a lover for two years) ,
3. Amnyone too closely related to marry (by jurisdiction of residence of the perpetrator)
4. The following relations whether or not marriage is permitted in the jurisdiction of residence of the
perpetrator:
«  Aunt : -
* Brother’s wife ‘
e  Common-law wife/Ex common-Jaw wife (lived together for 2 y (JLI‘S)
» Daughter
» Father’s \wfe/step-mother '
‘' First cousins
s Granddaughter
+ Grandfather
s Grandfather’s wife
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s  Grandmother
»  Grandson’s wife
»  Mother-
»  Niece/Nephew
»  Sister
¢« Son’s ‘mfe
»  Stepdaughter/Stepson (Must have more th:m two years living together before abuse beging)
»  Wife and Ex-wife ‘
e Wife’s davghter/step-daughter.

Wife’s granddaughtcr
e Wife’s grandmother
.«  Wife’s mother

The relationships can be full, half, adopted, or coﬁunon—law (two years living in these farmly
relationships). The mirror relationships of the opposite gender would also count as related (e.g., brother,
sons, nephews, granddaughter’s husband).

People who are seen as unrelatedfor the purpases of scoring the STATIC-99
. » Any steprelations where the relationship lasted less than two years
s Daughter of live-in girlfriend/Son of live-in girlfiiend
(less than two years living together before abuse begins)

e Nephew’s wife

s  Second cousing

e  Wifes's aunt
Dcmsmns about borderline cases (e.g., brother’s wife) should be gulded by a consideration of the
psycholovlcal relationship existing prior to the sexual assault. If an offender has been living with the
victim in a family/paternal/fraternal role. for two years prior to the onset of abuse, the victim and the
offender would be considered related. ‘

Becomm'r “Unrelated”

. If an offender who was given up for adoption (removed etc.) at birth (Mother and child having ne confact
since birth or sholﬂy after) and the Mother (Sister, Brother etc.) is a complete stranger that the offender

would not recogmize (facial recognition) as their family, these biological family members could count as

Unrelated Victims. This would only happen if the offender did not know they were offending against a

family member.
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[tem # 9 - Any Stranger Victims?

The Basic Principle: Research shows that having a stranger victim is related to sexual recidivism. See
Hanson and Bussiére (1998), Table 1 — Itera “Victim Stranger (versus acquainfance)”.

Information Required to Score this Ttem: Use all credible information to score this item. . “Credible
Information” is defimed in the section “Ttemns #8, #9, & #10 - The Three Victim Questions”.

The Basic Rule: If the offender has victims of sexual offences who were strangers at the time of the

offence, score the offender a 17 on this item. If the offendes’s victims of sexual offences were all known

to the offender for at least 24 hours prior to the offence, score the offender a “0” on this item. If the
offender has a “stranger” victim, Itemn #8, “Any Unrelated Victims”, s generally scored as well.

- A victim is considered a stranger if the victim did not know the offender 24 houss before the offence.
Victims contacted over the Intemnet are not normally considered strangers unless a meeting was p]anned
for a time Yess than 24 howrs after initial communication, : :

For Stranger victims, th_e offender can either not know the victim or it can be the victim not knowing the
offender. In the first case, where the offender does not know the victim, (the most common case), the
offender ehooses someone who they are relatively sure will not be able to identify them {or they just do
not care) and offends against a stranger. However, there have been examples where the offender “should”
have known the victira but just did not recognize them. This occurred in one case where the perpetrator
and the victim had gone to school together but the perpetrator did not recognize the victim as someone
they knew. In cases like this, the v1ct1m woeuld stil be a stranger victim as the offender’s infention was to

attack a stranger.

- The eniteria for being a stranger are very bigh. Even a slight degree of knowing is enough for a victim not
1o be a stranger. If the victim knows the offender at all for more than 24 hours, the victim is not a.
stranger. For example, if the victim was a convenience store clerk and they recognized the p:,rpctrator as
someone who had been in on several oceasions to buy cigarettes, the victim would no longer be a stranger
victim. If a child victim can say they recogmze the offender from around the neighborhood and the
perpetrator has said “Hi” to them on oceasion, the child is no longer a stranger victim. The evaluator
must defermine whether the victim “knew” the offender twenty-four hours (24) before the assault took

- place. The criteria for “know/knew” is quite low but does involve some level of inferaction.. They need

not know each other’s names or addresses. However, simply knowing of someone but never havmg

interacted with them would not be enough for the victim to count as “known”.

The Reverse Case
In cases of “‘stalking” or stalking-like behaviours the offender may know a great deal about the victim and

their habits. However, if the victim doés not know the offender When they attack this still qualifies asa
stranger victim.

The “24 hour™ mile also works in reverse — there have been cases where a performer assaulted a fan the
first time they met. In this case, the victim (the fan) had “known of” the performer for years, but the

performer (the perpetrator) had not known the fan for 24 hours. Hence, in cases such as this, the victim
would count as 2 stranger because the perpetrdtor had not known the victim for 24 hours prior to the

 offence.

" Internet, E-mail, and Telephone :
Sometimes offenders atternpt fo access, or lure vietims over the Int;mvt This is a special case and the

threshold for not being a stranger victim is quite low. If the offender and the victim have commurnicated
over the Interriet (e-mail, or telephone) for more than twenty-four hours (24 hours) before the initial face- -

N
A
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to-face meeting, the victim (child or adulf) is not a stranger victimm. To be clear, this means that if an
offender contacts, for the first time, a victim at 8 p.m. on a Wednesday night, their first face-to-face
meeting must start before 8 pan. on Thursday night. If this meeting starts before 8 p.ra., and they remain
in direct contact, the sexual assault might not start until midnight — as Iong as the sexual assaulf is. still
within the first face-to-face meeting — this midnight sexual assault would still count as a stranger assauit.
If they chat back and forth for longer than 24 hours, the victim can no longer be considered a stranger

victim for the purposes of scoring the STATIC-99.

It 15 possible in certain jurisdictions to perpetrate a sexual offence over the Intemet, by telephone or e-
mail and never be in physical proximity to the victim. If the offender transmits sexually
explicit/objectionable materials over the Infernet within 24 hours of first confact, this can count as a
stranger victim; once again the “24 hour rule” applies. However, if the perpetrator and the victim have
been'in communication for more than 24 hours prior to the sending.of the indecent matenal or the starting
of indecent talk on the telephone then the victim can no longer be considersd a stranger.

Becoming a “Stranger” Again

It 1s possible for someone who the offender had met briefly before to become a stranger again. Itis
possible for the offender to have met a victim but to have forgotten the victim completely (over a period
of years). If the offender believed he was assaulting a stranger, the victim can be counted as a stranger
victim. This occurred when an offender refumed after many years absence to his small hometown and
assaulted a female he thought he did not know, not realizing that they had gone to the same school.
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item # 10 - Any Male Victims?

The Basic Principle: Research shows that offenders who have offended against male children or male
adults recidivate at a bigher rate compared to those who do not have male victims. Having male victims
is correlated with measures of sexual deviance and is seen as an indication of increased sexual deviance;

see Hanson and Bussiére (1998), Table 1.

Information Required to Score this Item: To score this jitem use all available credible information.
“Credible Information” is defined in section “Itemns #8, #9, & #10 - The Three Victim Questions”.

The Basic Rule: " If the offender has male victims of sexual offences, nen-consentmg adults or child
victims, score the offender a “1” on this item. If the offender’s victims of sexual offences are all fernale,

score the offender a “0” on this item.

Included in this category are all sexual offences involving male victims. Possession of child pomography
mvolving boys, however, does not count. Exhibitionism to a mixed group of children (gitls and boys)
would not count unless there was clear evidence the offender was targeting the boys. Contacting male

victims over the Infernef does count.

If an offender assaults a transvestite in the mistaken belief the victim is a fernale (may be wearing female
clothing) do not score the transvestite as a male victim. Ifit is cerfain the offender knew he was
assaulting a male before the assault, score a male victim.

In some cases a sexual offender may beat-up or contain (fock in a car trunk) ancther male in order to
sexually assault the male’s date (wife, efc.). If the perpetrator simply assaults the male (non-sexual) in
order to access the female you do not count him as a male victim on the STATIC-99. However, if the
perpetrator involves the male in the sexual offence, such as tying him up and making him watch the rape
(forced voyeuristic activity), the assanlt upon the male victim would count as a sexual offence and the

male victim would ¢ount on the STATIC-99.






NOTICE OF RIGHTS TO FILE A WRITTEN OBJECTION TO SCORE ON STATIC-99 FOR
FREDATORY SEX OFFENDER DESIGNATION

You have been provided with a copy of the STATIC-B3 that the Board of Parole
Board and Post-Prison Supervision (hereafter “the Board) will use to decide whether you
should be designated a predatory sex offender pursuant to ORS 181.585, et seq. If you are
designated a predatory sex offender, you may be subject to community notification.

The Board wifl designate you a predatory sex offender if you score four or more
points on the STATIC-99. You have a right to inform the Board in writing of the reasons
vou believe the score is wrong., You must fill out a form entitled “Written Objections to
score on the STATIC-99 for Predatory Sex Offender Designation.” This form Is available
through your counselor or supervising officer. You must clearty state on the form which risk
factors you think were scored incorrectly and why. You must return the form to your
counselor or supervising officer within three days of when you receive the form. Your
counselor or supervising officer will send the form to the Board. The Board will consider your
objections prior to making a predatory sex offender designation.

You must sign this Notica of Rights form whether or not you plan to object to your

score on the risk assessment scale.

Inmate's Name (please print) SID#

inmate’s Signature Date

My score on the STATIC-39 is four or more points and:

I do wish to submit a written objection (atfach objections form)
| do not wish to submit a written objection.

Witness
Inmata’s release date _

NOTICHE O 20GHTS






EXHIBIT Q-IV

WRITTEN OBJECTIONS TO SCORE ON THE STATIC-99 FOR PREDATORY SEX OFFENDER
DESIGNATION

Inmate SID#

Institution e

Current release date

Date inmate was provided with this form

T. Flease state which of the risk factors on the STATIC-99 you believe were not scored
correctly.

2. For each risk factor listed above, please explain why you believe the risk factor was

not scored correctly. You may attach additional pages or documents if necessary.

A COPY OF YOUR STATIC-99 WORKSHEET MUST BE ATTACHED TO THIS FORM.

Inmate’s Signature Date

06-14-04
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In the Matfter oft

© Statutory Anthomy ORS 144.050, 144,740

Other Authority: None

Statutes Immplemsated: ORS: None

Need for the Rule(s‘) The amendment is necessary to establish the adnmﬁtram e review request process as it specifically relafes to

‘Orders of Supérvision:

Documents Relied Upon:” None

Fiscal and Economic Impact We arc not awars of any fiscal or economic effect this amendment will have on the board. There may
be some effect on other agenciss, local poverwment, or 1d\,nt1ﬁcd public.

Administrative Rule Advisory Committée consulted?: No,

IFnot, why?: The Board of Pamle and Post Prison Strpervision enactod this amendment and change during 2 business muctm g
and due to the hafire of the amiehdment, feIt it was not nccessary fo consult the Achmmstmmc, Rule Adwqory Cominittee. ‘
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DIVISION 80

ADMINISTRATIVE APPEAL

265-080-0001
Exhaustion_of Remedies

{1} A Board order is final and effactive the date it is signed, however it is not final for purposes
of the time period within which to appeal to the Court of Appeals until the inmate/offender

exhausts his or her administrative review remedies.

(2] An inmate/offender has exhausted his or her administrative remedies after complying with
QAR 255-080-0005, and after the Board denies review, or grants review and either denies
or grants relief. The Board shall notify the inmate/offender that exhaustion has occurred and
the time for judicial appeal of appealable orders shall run from the mailing date of the notice.

Statutory Authority: ORS 144.335
History: (2/20/91; 10/9/92, 03/14/97, 06-09-00)

255b-080-0005
Procedure for Administrative Review

(1} An inmate/offender may request an administrative review by sending Exhibit O,
Administrative Review Request Form, to the Board concisely explaining how his or her case
fits the criteria for review listed in rule 255-080-0010.

{2) The Board must receive requests for administrative review within forty-five (45) days after
the mailing date on the Board's final action on the reviewed issue.

(3) Regarding Orders of Supervision, the Board must receive requests for administrative review
within forty-five (45} days after the date the offender signed the order or acknowledgement
by the supervisory authority of the offender’s receipt thereof.

{4} If the Board or its designee determines that the requast is consistent with the criteria as
defined in rules 255-080-0010 and 255-080-0011, and meets the deadline requirements,
the Board will resolve the matter using the procedures outlined in OAR 255-080-0012.

{5} When the Board or its designee denies review, the Board shall send the inmate/offender
written notice of the specific reasons for denial.

(6) When review is denied, the prior decision is re-affirmed.

Statutory Authority: ORS 144.335
History: (2/1/79; 11/25/81, temporary; 5/19/82; 5/31/85; 5/13/88; 12/6/88;

11/1/89,; 2/20/97; 10/9/92, 03/14/97, 06-03-00, 06-14-04)

06-14-04 Administrative Review



255-080-0010
Criteria for Granting a Review

The criteria for granting a review are:

(1}
(2)

{3)

{4)

(5)

(6

The Board action is not supported by evidence in the record; or
Pertinent information was available at the time of the hearing which, through no fault of the

inmate/offender, was not considered; or

FPertinent information was not available at the time of the hearing, e.g., information
concerning convictions from other jurisdictions; or

The action of the Board is inconsistent with its rules or policies and the inconsistency is not
explained; or

The action of the Board is in violation of constitutional or statutory provisions or is a
misinterpretation of those provisions.

The action of the Board is outside its statutory grant of discretion.

Statutory Authority: ORS 144,335, 183.482(8)

History:

(2/1/79; 5/19/88; 12/6/88; 2/20/91; 10/9/92, 03/14/97)

255-080-0011
Limitations on Requests for Administrative Review

All administrative review requests will be screened by a Board member or a Board designee who
may deny further review of the following matters:

(1)

(2

(3)

(4)

{5)

{B6)
{7)
(8)

(2]

Findings of aggravation when the Board has set the prison term within or below the matrix

range;

Findings of aggravation when the Board has not overridden a judicial minimum and the
prison term has been set equal to the judicial minimum;

Matters which have previously been appealed and decided on the merits by either the Board
or the appellate court(s});

Board orders that were mailed more than 45 days prior to the request for review;

Subject matter of a hearing or review and/or Board order other than the Board order being
appealed;

Matters that will not change the parole release date or conditions or length of supervision;

Board orders that are not final;

Errors previously corrected;

Order which sustains a minimum term and the inmate/offender does not contest the crime
severity rating and history risk score;

Administrative Review

06-14-04



(10

(11)

{12}

{13)

{14)

{15)

{16)

{17)

Order which denies, grants or grants in part an inmate/offender’s request for a prison term
reduction based upon outstanding reformation under ORS 144,122;

Order which refers an inmate/offander for psychological evaluation;

Order which postpones an inmate/offender’s refease date because of;

(a) a Board finding of dangerousness under ORS 144.125(3} and OAR 255-060-0012
(b) an inmate/offender's refusal to submit to a psychological evaluation;

Order which postpones an inmate/offender’s release date because of serious misconduct
during confinement; or

Order which denies an inmate/offender’s request under ORS 144.228(1) for an early parole
consideration hearing.

Order which sets an initial release date under ORS 144,120, except if inmate/offender
contests the crime severity rating, the history risk score or aggravating factors found by the

Board under Board rules;

Order which sets a date for a parole consideration hearing under ORS 144.228;

Order which sets a release date or declines to set a release date after a parole consideration
hearing under ORS 144,228,

Statutory Authority: ORS 144.3356

History:

(2/20/91; 10/29/93, 06-09-00)

255-080-0012
Administrative Review Hearing Procedure

(1)

(2)

(3)

If the Board or its designee determines that the request for review is consistent with the
criteria in OAR 255-080-0010 and the limits of 255-080-0011, the Board may open the

case for review.

The Board may open a case for reconsideration of a finding without receiving a request,
without regard to time limits, and without opening all findings for review and appeal.

The Board may conduct the review using the following methods:

{a) administrative file pass, with the number of concurring votes required by
OAR 255-030-0015; or

(b} other administrative action by the Board or its designee, e.g., to correct errors in the
history risk score, crime category, credit for time served, inoperative time or

adjusted commitment dates; or

{c} administrative hearing, in cases where review would cause an adverse result for the

prisoner,

Administrative Review

06-14-04



{4) When the Board schedules an inmate/offender for an administrative review hearing and the
inmate/offender has not received the Hearing Packet, the Board may proceed with the
hearing, if the inmate/offender waives the right to adequate notice of the hearing and receipt

of the Board Review Packet.

{b) The Board shall send the inmate/offender written notice of the Board decision and findings.

Statutory Authority: 0ORS 144.335
History: (12/6/88; 2/20/91; 10/9/92, 06-09-00)

255-080-0015
Administrative Review Hearing Packet

The Administrative Review Hearing Packet shall contain:

{1} institution face sheet;

{2} Board Action Form granting administrative review;

{3) all information attached to the Board Action Form granting review;
(4) administrative review request;

(5) all Board Action Forms since the prison term hearing;

{6} psychological evaluations {last 6 months);

{7} correspondence;

(8} field parole analysis report or comparable report;

(9) court orders; and

{10} Inmate’s Rights and Board of Parole and Post-Prison Supervision Procedures.
Statutory History: ORS 144.130; 144.335

History: {5/19/88; 7/1/88; 12/6/88; 11/1/89; 10/9/92}

06-14-04 Administrative Review



Secretary of State
Certificate and Order for Filing

TEMPORARY ADMINISTRATIVE RULES

A Staiement of Need and Tustification accompaniss this farm

T certify that the attached copies® are true, full and correct copies of the TEMPORARY Rule(s) adoptad on __J

Board of Parole and Post-Prison Supervision

June 24, 2004 _ bythe

Date prior to or same as filing date

255

Agency and Division

Michael R. Washington

Admiristrative Rules Chapter NLLm‘h:-r

503-945-8978

Rules Coordinator

2575 Center Street NE. Ste 100 — Salem, Orecon 97301-4621

Telephone

Address

to become effective June 14,2004 through December 10, 2004

Date upon filing or later

RULEMAKING ACTION

List each rule number separataly, 000-006-0000,

ADOPT:

Secure approval of Tule numbers with the Administrative Rules Unit prior to filing.

AMEND: 255-075-0079

SUSPEND:

ORS 144.050, 144,140, 144,346, 163.105, 163.115

A maximum of 180 days including the effective date,

Stat. Auth.: ORS

OAR 213-005-0004

Cther Authority

None
Stats, Implemented: ORS

RULE SUMMARY

The amendment of the proposed rule clarifies the board’s authority to require offenders who were sentenced to
life in prison or received a lifetime period of post-prison supervision for the crime of Murder to serve further
incarceration to the sentence expiration date, regardless of the time the crime was committed. This amendment

is necessary to bring the board’s rules into conformity with OAR 213-005-0004.
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AuLh{n.Zed Sigmer

Michael R, Washington Chair

Pnnted namsa
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Secretary of State
STATEMENT OF NEED AND JUSTIFICATION

A Certifizatz and Grder for Filing Temporary Administrative Rules apeomaaniss this form

Agéncy and Division Administrativs Rules Chaptar Number

In the Matter of:

Statutory Authority: ORS 144.050, 144,140, 144.346, 163.103, 163.115
Other Authortty: OAR 213-005-0004
Statutes Implemented: ORS NONE

Need for the Temporary Rule(s): The amendment of the current rule 1s necessary to clarify the board’s authority to
return offenders sentenced to life or a lifetime period of Post-Prison Supervision for the crime of Murder to

serve further incarceration to the sentence expiration date upon a violation of conditions of supervision. Also,
this amendment is necessary to bring the board’s rules into conformity with OAR 213-005-0004

Documents Relied Upon: Formal advice from the Department of Fustice regarding the board’s authority to sanction
offenders. DOIJ file No. 255-001-GG0890-02.

Justification of Temporary Rule(s): The temporary rule is justified by allowing the board to further its mission which
in part is the protection of the public, by allowing it to address some of the most dangerous offenders with the

most severe sanction.

Signer and Datz

Michael R. Washington -

Priated name
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Secretary of State
NOTICE OF PROPOSED RULEMAKING*

A Btatemant of Meed and Fiscal Impact accompardes thus form

b
A

Board of Paroleg & Post-Prison Supetvision . N 55
Agency and Division Administrative Rules Chapter Number

503-945-897¢ —

Michael R. Washington .

Rules Coordinator ’ Telephone

2575 Center Street NE. Ste 100 — Salem., Oregon 97301-4621 _ i . .

Address _
RULEMAKING ACTION

ADOPT:

Secure appraval of rule numbers with the Administrative Rules Unit prior to filing.

AMEND: 255-075-0079

REPEAL:
Renumber: Secure approval of rule numbers with the Administrative Rules Tnit prior to filing.
Amend and Renumber: Secure approval of rule numbers with the Administrative Rules Tlnit prior to filing,

ORS 144.050, 144.140, 144.346, 163.105, 163.115
Stat Auth.: ORS

OAR 213-005-0004
Other Authority

None
Stats. Implemented: ORS

RULE SUMMARY

The amendment of the proposed rule clarifies the board’s authority to require offenders who were sentenced to
life in prison or received a lifetime period of post-prison supervision for the crime of Murder to serve further
incarceration to the sentence expiration date, regardless of the time the crime was committed. This amendment
is necessary to bring the board’s rules into conformity with OAR 213-005-0004.

A public rulemaking hearing may be requested in writing by 10 or more people, or by an asscciation with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was sent to people on the
agency mailing list, whichever is later. If sufficient hearing requests are received, the notice of the date and time of the rulemaking hearing must be

published in the Oregon Bulletin at least 14 days before the hearing.
ORS 183.335(2Xb)XG) requests public comment on whether other options shoyld be considered for achieving the rule’s substantive gouals while

w///%f LUATC ot

Signature and Drate

reducing negative economic unpact of the rule on business.

08-02-2004

Last Day for Public Comment

Michael R, Washington, Chair
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Secrefary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Totics of Proposed Rulemaking Hearing or 2 Notice of Proposed Rulemaking accompanies thrs formn.

Agency and Division Administrative Rules Chapter Number

In the Matter of?

Statutory Authority: ORS 144.-050, 144,140, 144 346, 163.103, 163.115
Other Authonity: OAR 213-005-0004
Statutes Implemented: ORS NONE

Need for the Rule(sy: The amendment of the current rule is necessary to clarify the board’s authorty to return
offenders sentenced to life or a lifetime period of Post-Prison Supervision for the crime of Murder to serve
further incarceration to the sentence expiration date upon a violation of conditions of supervision. Also, this
amendment is necessary to bring the board’s rules into conformity with OAR 213-005-0004.

Yocuments Relied Upon: Formal advice from the Department of Justice regarding the board’s authonty to sanction
Afenders. DOJ file No. 255-001-GG08%90-02.

Fiscal and Economic Impact: 'The Board is aware that there may be a minimal fiscal and economic impact on the
Department of Corrections as a result of the amendment of OAR 244-075-0079. The board is not aware of any

effect this amendment would have on other agencies, local government, or identified public.

Administrative Rule Advisory Committee consulted?: No.,

If not, why?: The board enacted this amendment during a business meeting and due to the nature of the
amendment, felt it was not necessary to consult with the Administrative Rule Advisory Committee.

Olo-t-ci4

Signer and Date

Michael R. Washington, Chair -

Printed name

Admipisative Rules Unit, Archives Division, Secretary of State, 800 Summer Strest NE, Salern, Orsgon 27310, ARC 825.1557



255-075-0079
Guidelines for Re-release

(1

(2}

{3)

(4)

(51

(6)

(7)

For technical violation(s}:

{a) An offender whose parole has been revoked may serve further incarceration of up to
30 days for each revocation.

(b) An offender sentenced to post-prison supervision who has been revoked and
returned to custody may serve further incarceration of up to 90 days for each return,
not to exceed the total revocation sanction days allowed in OAR 213-011-0004.

For conduct constituting a crime:

{a) An offender whose parole has been revoked may serve further incarceration of up to
180 days for each revocation.

{b) An offender sentenced to post-prison supervision who has been revoked and
returned to custody may serve further incarceration of up to 180 days, not to
exceed the total revocation sanction days provided in QAR 213-11-004.

For conduct constituting a crime and resulting in automatic revocation to the Department of
Corrections, pursuant to ORS 144.345(2), an offender may serve further incarceration of up

to 180 days.

Offenders sentenced to life imprisonment or received a lifetime period of post-prison

supervision for murder semmitted—or-erafter 55-30-88 may serve further incarceration to

the sentence expiration date. Offenders sentenced to life imprisonment for aggravated
murder may serve further incarceration to the sentence expiration date.

Offenders sentenced as dangerous offenders may serve repeated incarcerations of 180 days
or more up to the sentence expiration date.

Offenders sentenced as sexually violent dangerous offenders pursuant to HB 2327 (1999
Legislative Session} for crimes committed on or after October 23, 1999, may serve repeated
incarcerations of 180 days or more for any violation of post-prison supervision unless or
until the post-prison supervision is terminated by a court.

{a} The commencement date for the further term of incarceration as a result of the
violation of conditions shall be the date of arrest or return to Oregon custody if
arrested out of state for the violation which resulted in the revocation of parole or

post-prison supervision,

(5} The commencement date for the further term of incarceration as a result of
termination of parole or post-prison supervision under ORS 144.345(2) shall be the

sentencing date, if no further action is taken by the Board.



(8)

{9}

{10}

{11)

Statutory Authority:

History:

If the jailer, hearing officer, or Board releases the offender from custody pending the
viclation hearing, the time spent outside actual custody does not count toward the

further term of incarceration.

{c}

The Board and the Department of Caorrections may develop other programs that create
exceptions to the sanctions provided in this rule.

Notwithstanding subsections 1-7 of this rule, the Board may choose to postpone re-release
on parole pursuant to Divisions 50 and 60 of this chapter.

Notwithstanding subsections 1-8 of this rule, the Board may choose to deny re-release on
parole pursuant to OAR 255-075-00986.

Administrative sanctions do not count toward the revocation sanction limits.

ORS 144.107, 144,108, 144.120(4), 144.125,
144.232, 144.345, 144.346,144.395, 161.735
{(4/19/89, temporary; 11/1/89; 10/15/90, temporary; 1/16/9%1; 10/9/92;

10/29/93, temporary 11/14/97; 05/11/38, 01-25-00, 05-13-03,
06-14-04- NOTICE/TEMP)






Secretary of State
Certificate and Order for Filing
TEMPORARY ADMINISTRATIVE RULES

A Statement ¢f Ieed and Tustiflcation accompandss thiz form.

. certify that the attached copies™ are trus, full and comrect copies of the TEMPORARY Rulefs) adopted on OO\ - O&’O"\ by the

Dats prior to or same as ﬁ]ing'dafc.

Board of Parole and Post-Prison Supervision 255

Agency and Division Administrative Rules Chapiar Number
Michael R. Washington, Chair 503-945-8978 o o
Rules Coprdinatoer Telephone

2575 Center Street NE, Ste 100, Salem, Oregon 97301-4621 . ] .

Address -
fo become effective DG\ —O3- 00 U\ through O 3 - \. - m(
Date upon filing or later A maximura of 180 days including the effective date
RULEMAKING ACTION
List each rule number separately, 000-000-0000.
ADOPT:

Secure approval of rie numbers with the Administrative Rules Unit prior to filing.

AMEND: 255-080-0005, 255-080-0011

SUSPEND: - Lj
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SECRETARY OF STATE e o
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Stat. Auth.: ORS . I o
o= R v
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Other Authority (:5
None ] -

Stats. Implemented: ORS

RULE SUMMARY

The amendment of these rules is necessary to bring the rules into conformity with the Oregon Court of Appeals consolidated decision in the above
entitled cases.
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T Date
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Secretary of State
STATEMENT OF NEED AND JUSTIFICATION

A Certificate and Order for Filing Temporary Administrative Rulss accompanies this form

Ageney and Division - - Administrative Rules Chapter Number

Tn the Matter of: Board of Parole and Post-Prison Supervision

Stajutory Authority; ORS 144.050, 144,140, 144335

Other Authority: Ayers v. BOP (A121588); Walz v. BOP (A120892); Walters v. BOP (A119796): Al wadud v. BOP
(A120823); and Bird v. BOP (A122454)

Statutes Implemented;: NONE

Need for the Temporary Rule(s): The amendment of these rules is necessary to bring the rules into conformity with the Oregon Court
of Appeals consolidated decision in the above cases.

Documents Relied Upon: NONE

Justification of Temporary Rule(s): It is necessary that these rules be made effective immediately as they violate an Oregon Court of
Appeals decision in their current posture.

W £, Miﬁn O A-03-d0H

Sig;:;" and Date

Michael R. Washington, Chair

Frnted nams

Admirish 4tive Rulas Ui, Archives Drdsien, Secretary of State, 800 Summer Street NE, Szlem, Dregon 37310, ARC 843-1997



Sceretary of State
NOTICE O¥ PROPOSED RULEMAKING*

A Statemsnt of Need and Fiscal Tmpact accompanies ths form.

Board of Parole & Post-Prison Supervision _ 255
Administrative Rules Chapter Nurnber

Agency and Division

Michael R. Waghingion ) ] L _ 503-945-8978 -

Rulss Cocrdinator Telephone

2573 Center Street NE. Ste 100 — Salem, Qreron 97301-4621 } e
Address

RULEMAKING ACTION

ADOPT:

Securs approval of rde nurabers with the Administrative Rules Unit prior to filing.

AMEND: 255-080-0005, 255-080-0011 F I L E D
SEP 0 3 2004
EAL:
REP ARCHIVES DiViSION
SECRETARY OF STATE

Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior to filing,

Amend and Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

ORS 144.050, 144.140, 144.335 B

Stat. Auth.: ORS
Ayers v. BOP (A121588); Walz v. BOP (A120892); Walters v. BOP (A119796): Al wadud v. BOP (A120823): and Bird v. BOP
(A122454)

Cther Authority

None
Stats. Implemented: ORS

RULE SUMMARY

The amendment of these rules is necessary to bring the rules into conformity with the Oregon Court of Appeals consolidated decision in the above

entitled cases.

A public relemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was sent {o pecple on the
agency mailing list, whichever is later. If sufficient hearing requests are received, the notice of the date and time of the rulemaking hearing must be

published in the Oregon Bulletin at least 14 days before the hearing.
ORS 183.335(2)(b){((3) requests public comment on whether other options should be considered for achicving the rle’s substantive goals while

reducing negafive economic impact of the rule on business. W gj l
L 4

10-22-2004 - €
Signatuve and Date

Last Day for Public Comment

Michael R. Washington, Chair ~ e

Frinted name

*The Oregon Bulletin is published on the 1st of each month and updates the rule text found in the Orsgon Administrative Rules Compilation. Notice firms most be subminted to the Adiinistative

Rules Unit, Oregon State Archives, 800 Summer Street NK, Sal=m, Oregon 97310 by 5:0C pm an the 15th day of the preceding month unless this deadline falls on a Saturday, Sunday or legal holiday
ARCIO23.2003

when Notice forms are accepted until 5.00pm on the preceding workday,



Secretary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Noties of Propesed Rulemaking Hearing or 2 Motice of Proposed Rutemaking ascompanizs this form.

" Administrative Rules Chapter Number

Agency and Division

In the Matter of: The Board of Parole and Post-Prison Supervision

Statutory Authority: ORS 144.050, 144.140, 144335

Other Authority: Ayersv. BOP (A121588); Walz v. BOP (A120892); Walters v. BOP (A119796): Al wadud v. BOP
(A120823); and Bird v. BOP (A122454)

Stahutes Implecmented: None

Need for the Rule(s): The amendment of these rules is necessary to bring the niles inio conformity with the Oregon Court of Appeals
consolidated decision in the above entitled cascs.

Nocuments Relied Upon: None

Fiscal and Economic Impact; We ate not aware of any fiscal or economic affect these amendments will have on the Board, other
agencies, local government, or identified public.

Administrative Rule Advisory Committes consulted?: No,

If not, why?: The Board of Parole and Post-Prison Supervision enacted these amendments and changes during a business meeting
and due to the nature of the amendments felt it was not necessary to consult the adniinistrative rule advisory committee,
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Signer and Date

Michael R. Washington, Chair .

Printed name

Administrative Rules Unit, Archives Division, Secretury of State, 800 Summer Street NE, Salsm, Oregon 97310, AR 9251007



DIVISION 80

ADMINISTRATIVE APPEAL

255-080-0001
Exhaustion of Remedies

{1) A Board order is final and effective the date 1t is signed, however it is not final for purposes
of the time period within which to appeal to the Court of Appeals until the inmate/offender
exhausts his or her administrative review remedies.

(2) An inmate/offender has exhausted his or her administrative remedies after complying with
OAR 255-080-0005, and after the Board denies review, or grants review and either denies
or grants relief. The Board shall notify the inmate/offender that exhaustion has occurred and
the time for judicial appeal of appealable orders shall run from the mailing date of the notice.

Statutory Authority: ORS 144.335
History: {2/20/91; 10/9/92, 03/14/97, 06-09-00)

255-080-0005
Procedure for Administrative Review

{1) An inmate/offender may request an administrative review by sending Exhibit O,
Administrative Review Request Form, to the Board concisely explaining how his or her case
fits the criteria for review listed in rule 255-080-0010.

(2} [The Board must receive requests for administrative review within forty-five (45) days after
the mailing date on the Board's final action on the reviewed issue.] An inmate/offender must
request administrative review within forty-five {(45) days after the mailing date on the
Board’s final action on the reviewed issue. The Board will reject a request for administrative

reviev as untimely unless:

it is physically received by the Board on or before the 45" day after the mailing date
on the Board’s final action on the reviewed issue; or

{

it is delivered to the Board by mail in an envelope bearing a United States Postal
Service {USPS) cancellation stamp dated on or before the 45™ day after the mailing
date on the Board’s final action on the reviewed issue; or

{

in the case of an inmate, and in the absence of a legible USPS cancellation stamp,

{c}
the inmate signed and dated the request and deposited it in the institutional mailing
system in compliance with all applicable Department of Corrections rules on or
before the 45" day after the mailing date on the Board’s final action on the reviewed
issue,
(3} [Regarding Orders of Supervision, the Board must receive requests for administrative review

within forty-five (45} days after the date the offender signed the order or acknowledgement

by the supervisory authority of the offender’s receipt thersof.! Begarding Orders of

Supervision, an offender must request administrative review within forty-five (45) days after

the date the offender signed the order or acknowledgement by the supervisory authority of

the offender’s receipt thereof. The Board will reject a request for administrative review of

an order as untimely unless:
09/03/2004- NOTICE

Administrative Review



al it is physically received by the Board on or before the 45™ day after the date the
offender signed the order or acknowledgement by the supervisory authority of the

offender’s receipt thereof; or

it is delivered to the Board by mail in an envelope bearing a United States Postal

b)
Service (USPS) cancellation stamp dated on or before the 45" day after the date the
offender signed the order or acknowledgement by the supervisory authority of the
offender’s receipt thereof.
{4) If the Board or its designee determines that the request is consistent with the criteria as

defined in rules 255-080-0010 and 255-080-0011, and meets the deadline requirements,
the Board will resolve the matter using the procedures outlined in OAR 255-080-0012.

{5) When the Board or its designee denies review, the Board shall send the inmate/offender
written notice of the specific reasons for denial.

(6) When review is denied, the prior decision is re-affirmed.

Statutory Authority:  ORS 144,335
History: {2/1/79; 11/25/81, temporary; 5/19/82; 5/31/85; 5/19/88; 12/6/88;

11/1/89; 2/20/91; 10/9/92, 03/14/97, 06-09-00, 06-14-04,
09/03/04 - TEMP/NQTICE)

255-080-0010
Criteria for Granting a Review

The criteria for granting a review are;

(3] The Board action is not supported by evidence in the record; or
{2) Pertinent information was available at the time of the hearing which, through no fault of the

inmate/offender, was not considered; or

{3) Pertinent information was not available at the time of the hearing, e.g., information
concerning convictions from other jurisdictions; or

(4) The action of the Board is inconsistent with its rules or policies and the inconsistency is not
explained; or

(5) The action of the Board is in violation of constitutional or statutory provisions or is a
misinterpretation of those provisions,

{6} The action of the Board is outside its statutory grant of discretion.
Statutory Authority: ORS 144,335, 183.482{8)
History: (2/1/79; 5/19/88; 12/6/88; 2/20/31; 10/9/92, 03/14/97)

255-080-0011
Limitations on Requests for Administrative Review

09/03/2004- NOTICE Administrative Review



All administrative review requests will be screened by a Board member or a Board designee who
may deny furthar review of the following matters:

(1)

{2)

{3}

(4)

(5)

(6]
{7)
{8

(9

{10}

(11)

{12}

(13)

{(14)

{15}

{16}

{17)

09/03/2004- NOTICE

Findings of aggravation when the Board has set the prison term within or below the matrix
range;

Findings of aggravation when the Board has not overridden a judicial minimum and the
prison term has been set equal to the judicial minimum;

Matters which have previously been appealed and decided on the merits by either the Board
or the appellate court(s);

[Board orders that were mailed more than 45 days prior to the request for review]
Administrative review requests considered untimely pursuant to rule 255-080-0005;

Subject matter of a hearing or review and/or Board order other than the Board order being
appealed;

Matters that will not change the parole release date or conditions or length of supervision;
Board orders that are not final;

Errors previously corrected;

Order which sustains a minimum term and the inmate/offender does not contest the crime
severity rating and history risk score;

Order which denies, grants or grants in part an inmate/offender's request for a prison term
reduction based upon outstanding reformation under ORS 144.122;

Order which refers an inmate/offender for psychological evaluation;
Order which postpones an inmate/offender’'s release date because of:

{a} a Board finding of dangerousness under ORS 144.,125(3) and QAR 255-060-0012

(b) an inmate/offender’s refusal to submit to a psychalegical evaluation;

Order which postpones an inmate/offender's release date because of serious misconduct
during confinement; or

Order which denies an inmate/offender’'s request under ORS 144.228(1) for an early parole
consideration hearing.

Order which sets an initial release date under ORS 144.120, except if inmate/offender
contests the crime severity rating, the history risk score or aggravating factors found by the
Board under Board rules;

Order which sets a date for a parole consideration hearing undar ORS 144.228;

Order which sets a release date or declines to set a release date after a parole considaration
hearing under ORS 144.228.

Administrative Review
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DIVISION 75

PROCEDURES FOR RESPONSES TO PAROLE AND POST-PRISON
SUPERVISION CONDITIONS VIOLATIONS FOR
OFFENDERS UNDER THE JURISDICTION OF THE BOARD OF PAROLE AND
POST-PRISON SUPERVISION OR LOCAL SUPERVISORY AUTHORITY

255-075-0001
Definitions

(1 Administrative Sanction means local, structured, or intermediate sanctions as those terms
are used in OAR 281-58-010 etal, and may include periods of iocal confinement in jails,
restitution centers, treatment facilities, or similar facilities.

{2) Sanction Autherity means:
(a) The Boeard or its designee for:
{1 Any felony offender who received a sentence of more than twelve {12) months in

the custody of the Department of Corrections; or

(2) Any felony offender who received a sentence of twelve (12) menths or less but
wha also has an additional sentence(s) of greater than twelve (12) months.

{A) If an offender is on post-prison supervision for multicle sentences which inciude a
sentence that exceeds twelve (12) months ("Board case”) and a less than twelve
(12}-month sentence (“L.ocal Supervisory Autherity case”), the Board will maintain
jurisdiction of the post-prison supervision of the Local Supervisory Authority case
until the Board’s active involvement in the Board case{s) expires. Following
expiration of the Board's case(s), the Board will maintain jurisdiction over the
post-prison supervision of the Local Supervisory Authority case(s) until an
offender is re-released following revocation of the post-prison supervision for the
Local Supervisory Autherity case(s), or until the Local Supervisory Authority
petitions to assume jurisdiction, whichever comes first.

(B) if the Board issued the order of post-prison supervision for an offender whose
only sentence was twelve (12) months or less, jurisdiction will remain with the
Board until petition by the Supervisory Authority to assume jurisdiction or upon re-
reiease following revocation of the post-prison supervision for that sentence,;
whichever comes first.

(b) The Local Supervisory Authority or its designee for any felony offender whose crime was
committed after November 1, 1989, was sentenced by the court to twelve (12) months or
less, and who does not have an additional sentence of more than twelve {(12) months for
a felany.

Statutory Authority: ORS 144.140

History: (2/28/85; 3/14/88, temporary, 5/19/88, repealed, temporary 11/14/97;
05/11/98; temporary 07/13/98, 08/27/98

11-02-2004 PERM Conditions Viclations



255-075-0002
Suspension of Parole or Post-Prison Supervision; Citation to Appear

{1 When the supervising officer or other perscn informs the Sanction Authority of reasonable
grounds to believe that a person has violated the conditions of parcle or post-prison supervision,
or that supervision_is no longer in the best interests of the offender or the community, and that the
revocation of parcle or post-prison supervision may be justified or, in the case of parole only, an
extension of parole may be justified, the Sanction Autharity may:

(a) suspend the running of the sentence and the parole or post-priscn supervision term and
order the offender arrested and detained pending a violation hearing; or

(B) issue a citation to appear at a violation hearing without first suspending parole or the post-
prison supervision term or ordering detention.

(2) The Sanction Authority. may issue a suspend and detain warrant or a citation to appear at a
violation hearing.

(3) The Sanction Authority may authorize, in writing, that its designated representative may issue
citations to appear at a violation hearing.

Statutory Authority: CRS 144.025(3), 144.1086, 144,331, 144.334

History: (11/19/84, temporary,; 2/28/85; 3/14/88, temporary; 5/19/88; 13/16/89;
4/30/92, temporary; 6/24/92, temporary, 10/9/92, temporary 11/14/97;
05M11/98)

255-075-0003
Criteria for Allowing Offender to Remain in Community Pending Hearing

In determining whether to allow an offender to remain in the community pending the violation hearing and
final order, the Sanction Authority may consider:

{(n the seriousness of the allegations and the risk to the offender or the community;

(2} the likelihoad of the offender absconding or failing to appear at the hearing;

{3) the availability of resources in the community such as residence or employment;

(4) any recommendation by the parcle and post-prison supervision officer.

{5) The Sanction Authority may release offenders detained under a Sanction Autherity warrant, after

the violaticn hearing, when recommending local sanctions or intervention and continuance of
parole or pest-prison supervision.

Statutory Authority: ORS 144 .331(2)

History: {11/19/84, temporary, 2/28/85, 3/14/88, temporary, 5/19/88; 10/16/89; 4/30/92, temporary,
10/9/92; 10/29/83, temporary 11/14/97; 05/11/98)
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255-075-0004
Guidelines for "Best Interest™ Return

When the Sancticn Authority determines that an offender’s release on parole or post-prison supervision is
not in the best interest of the offender or in the best interest of scciety, the Sanction Authority may return
the offender to custody. This type of return to custody may apply when:

(1) The offender is suffering from an emoticnal or psycholegical disturbance which makes the
offender dangerous to self or others if left in the community. The following behavior may indicate
a dangerous emotional or psychological disturbance:

(a) showing a present capacity to carry out any statements or threats of viclence against the
offender or the community; or

{b} circumstances and conduct similar to that which led to the initial incarceration; or
{(2) The offender's behavior cannot be adequately centrolied if left in the community.
(3) Best interest returns for offenders on post-prison supervision shall not exceed 90 days, and

must be approved by the Sanction Authority.

Statutory Authority: ORS 144.270(2)(g), 144.350(2)
History: (3/14/88, temporary; 5/19/88; 10/16/89; 10/9/92, tempecrary 11/14/97; 05/11/98)

255-075-0005
Hearing Requirement: Procedure

(N Except as otherwise provided by these rules, before the Board can revoke parole or extend active
parcle supervision for offenders whose crimes cccurred on cr after December 4, 1988, and before
November 1, 1989 (BM10), the Board ¢r Hearings Officer shall conduct a hearing.

(2} When the offender waives the hearing and/or consents to the crder, the Board need not conduct a
hearing when the Board extends supervision for offenders whose crimes occurred on or after
December 4, 1986 and before November 1, 1989 (BM10).

(3) Except in the cases set forth in OAR 255-075-0015 and section (6) of this rule, the Sanction
Autharity shall impose administrative sanctions or shall initiate a hearing within fifteen (15) days of
arrest or detention for the violation of parale or post-prison supervision conditions.

(4) if an in-custody violation hearing and a final order cannot be accomplished within fifteen {15) days.
a supervising officer or Hearings Officer shall request a nen-bailable suspend and detain warrant
from the Sanction Authority

(5) Before a Hearings Officer can order more than sixty (60) days of iocal confinement without the
offender’s consent, the Hearings Officer shall conduct a violation hearing. Unless the Hearings
Officer recommends a sanction, which is beyond his or her autharity to order, the Hearings Officer
may issiue a final order subject (o approval of the Sanction Autharity, but immediately effective. If
the recommended sanction exceeds sixty (60} days, it must be approved by the Supervisory
Authority.

(8) A hearing is not required when an administrative sanction or intervention involves local

confinement of ninety (90) days or less when the offender consents to the sanctions or
interventions. If the offender contests the allegations, the offender may request a hearing.
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Statutory Authority: ORS 144.106(3), 144.108, 144.331(2), 144.343, 144 350, 144.370
History: (2/1/79; 11/19/84, temporary; 2/28/85, 3/14/88, temporary, 5/19/88; 10/16/89; 5/1/91,
temparary, 10/15/91; 4/30/92, temporary, 10/8/92 temporary 11/14/97; 05/11/98)

255-075-0006
Method of Hearing

The Hearing Officer may conduct hearings by teleconference or video conference. The Hearing Officer
shall conduct hearings in person or by video conference in the following situations:

(1 the alleged viclations are contested and the offender or the offender's attorney shows that the
withess's credibility, including observation of the witness's demeancr is necessary;

(2) physical exhibits may be part of the record and viewing the exhibits is essential, and the exhibits
can not be viewed in some other manner,;

{3) there are unusual circumstances not covered by this section, determined at the Hearing Officer's
discretion.

Statutory Authority: ORS 144.035(5), 144.343(1)
History: {(11/4/81, temporary; 5/19/82; 11/19/84, temporary: 2/28/85; 3/14/88, temporary, 5/19/88;
10/16/89; 10/9/92, temporary 11/14/97; 05/11/98)

255-075-0007
Designated Representative Conducts Hearing

(1) The Sanction Authority or its designated representative shall conduct the probable cause and
violation hearing.

(2) "Designated representative” shall include those persons designated by the Sanction Authority, and
trained and certified as Hearings Officers.

Statutory Authority: ORS 144.104(1), 144.331, 144.343
History: (11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 10/6/92, temporary
11/14/87; 05/11/98)

255-075-0008
L.ocations of Hearing

History: {11/19/84, temporary, expired)
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255-075-0010
Board Action Upon Notification of Alleqed Parole Violation:

Criteria for; Release of Parolee Pending Hearing

History:

(211179, 11/19/84, temporary; 2/28/85, repealed)

255-075-0015
When Offender in Another Jurisdiction: Return

(1)

(3)

The Sanction Authority may suspend parole or post-prison supervision and may order the
offender's return to custody in Oregon without first conducting a hearing when:

(a) the offender has, without permission, left the state to which the Sanction Authority
released the cffender on parole or post-prison supervision, and is in custedy in ancther
jurisdiction,

(b) the offender is in custody In another correctional facility;

{c) the offender has absconded from supervision and the offender's whereabouts are

unknown; or
{d) the offender has been convicted of a new crime.

Except as provided in ORS 144.345(2) and QAR 255-075-0005(6), the Sanction Authority or the
Hearings Officer shall conduct a violation hearing after the offender returns to custody in Oregon.
For purposes of these rules, the arrest date is the date the offender is returned to custody in
Oregon.

Persons retaken and returned to this state from outside the state upon order or warrant of the
Department of Corrections, the State Board of Parole & Post-Prison Supervision or the Goevernor,
for violation of conditions of parcle or pest-priscn supervision, shall be detained in a Department
of Corrections facility or a local correctional facility pending any hearing concerning the alleged
viclation and ultimate disposition by the State Board of Parcle & Post-Prison Supervision.

Persons retaken and returned to this state from outside the state upon order or warrant of a local
supervisory authority for violation of conditions of post-prison supervision may be detained in a
local correctional facility pending a hearing concerning the alleged vicfation and ultimate
disposition by the local supervisory authority.

Statutory Authority: ORS 144.340, 144.345(2), 144.349

History:

(2/1/79; 11/19/84, temporary, 2/28/85; 3/14/88, temparary,; 5/18/88; 10/16/89; 10/15/92,
temporary; 4/15/92, temporary 11/14/97; 05/11/98, 01-25-00)

255-075-0020
Rights of a Parolee at a Formal Hearing

History:

(211179, 11/19/84, temporary, 2/28/85, repealed)

255-075-0025
Rights at Hearing
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The designee of the Sanction Authority {eg. Hearings Officer) shall provide the offender a writien
notice of the hearing at least three (3} working days prior to the hearing.

The hearing nctice shalt include:

{a) a Notice of Rights as provided in ORS 144.343(3);

{s)} a written statement of alleged violations; [and]
{c) any documents or evidence which form the basis of the alleged violations; and
{d) the date and location of the hearing.

The offender may elect to waive the three working day notification period prior to the hearing and
begin the hearing immediately.

If the offender elects to waive the three working day notification period, the Hearings
Officer shall obtain a written waiver ar tape record the offender's verbal statement waiving
the three working day notification period.

The Hearings Officer shall ascertain whether the offender has understocd the aliegations and the
offender's rights and whether the offender can read, hear and understand the language of the
proceedings. The Hearings Officer shall postpone the hearing if needed assistance is not readily
available.

Statutory Autharity: ORS 144 343(3)

History:

(2/1/79; 11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 10/9/92,
temporary 11/14/97; 05/11/98)

255-075-0026
Waiver of Hearing

(N

(6)

In all cases, the offender may waive the right to a hearing by signing a Notice of Rights form. A
refusal to participate in the hearings process shail also constitute a waiver of the right to a
hearing.

When the purpose of a hearing is to consider a parole or post-prison supervision violation, the
waiver of the right to a hearing acknowledges that the offender violated the conditions in whole or
in part and that the Sancticn Autherity may order local sanctions, may modify_conditions of
supervision, may extend active supervision or that the Board may order return to prison, without
further hearing.

When the purpose of the hearing is to modify parole or post-prison supervision conditions or, in
the case of parole, to consider extending active supervision, the waiver of the hearing indicates
acceptance of the modifications.

If the offender waives the right to a hearing, the offender may offer a written or verbal statement
pertaining to the dispositional phase of the violation hearing.

If the hearing is conducted via teleconference or video conference, the offender shall submit
written waiver of the right to a hearing to the Hearings Officer within five (5) days after the walver.

The person delivering the Notice of Rights shall tape record or document in writing any statement
made at the time of waiver.
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(7} If the offender waives the right to a hearing. the Hearings Officer or Supervising Officer shall
submit to the Sanction Autherity the following:

(2) a Notice of Rights form;
(e any written offender statements and/or a summary of oral statements;
{c) the Hearing Summary, including a histery of local interventions and sanctions ordered and

a recommendation regarding disposition,

(d} any supporting information, including the supervising officer's report and other
documentary evidence submitted.

Statutory Authority: CRS 144.050, 144.140; 144.343
History: {11/19/84, temporary; 2/28/85, 3/14/88, temporary, 5/19/88; 7/12/88, temporary, 9/20/88;
10/16/89; 4/15/92, temporary 11/14/97; 05/11/98)

255-075-0030
Rejection of Waiver

If the Sanction Authority is not satisfied that the offender knowingly and intelligently waived his or her
hearing rights or if it needs more information hefore making its decision, it may order a new hearing, to be
conducted by the Hearings Officer or the Sanction Authority.

Statutory Authority: ORS 144.050, 144.140, 144.343
History: (2/11/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/9/92, temporary
11/14/97; 05/11/98)

255-075-0031
Hearings Process

{1 The Hearings Officer shall conduct the viclation hearing reasonably near the place of the alleged
violation or the place of confinement or may conduct the hearing by telecanference or video
conference.

{2) Unless the Hearings Officer finds good cause on the record, the parole and post-prison

supervision officer shall present information and evidence at the hearing and arrange for the
presence of witnesses for the state. The parole and post-prison supervision officer shall make
dispositional recommendations.

(3} The Hearings Officer shall make a tape recording of the hearing.

Statutory Authority: ORS 144.050, 144,108, 144.140, 144.343

History: (11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88; 10/16/89; 10/8/92, temporary
11/14/97; 05/11/98)

255-075-0035

Representation/Ability to Pay Attorney Fees

(1) in all cases, the offender is entitied to representation by an attorney at the offender's own
expense.
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(3)

(4)

For Board cases only, if the Hearings Cfficer or the Board deems the offender indigent, and
unable to pay for an atiorney, the offender is entitled to a Board appointed attorney if the Board or
Hearings Officer further finds that the offender has made a timely and colorable claim that:

{a) the offender has not committed the alieged violation;

(b) there are substantial or complex mitigating circumstances which make revocation
inappropriate even if the offender admits violation or it is a matter of record; or

{c) the offender appears incapabile or representing himself/herself.

For Board cases only, if the Hearings Officer appcints an attorney, the Hearings Officer shall
notify the Board of payment to be made to the appointed attorney. When the Board approves
payment for a Board appeinted attorney, it shall not exceed $60 per hour and $300 per case. The
attorney shall send the Board a billing within S0 days of the violation hearing.

When the Hearings Officer or Board refuses to appoint an attorney, the Hearings Officer cr Board
shall state the grounds for refusal in the record.

Far Local Supervisory Authority cases, the Local Supervisory Authority may set its own criteria for
appointment of an attorney and shall set its own standards for payment of appeinted attorneys.

Statutory Authority: ORG 144.343

History:

(2/1/79, 5/19/82;, 11/19/84, temporary, 2/28/85; 3/14/88, temporary, 5/19/88; 7/12/88,
tempcrary; 9/20/88; 10/16/89; 10/15/91; 10/9/92, temporary 11/14/97; 02-06-01)

255-075-0036
Subpoenas; Witnesses

(1)

Offenders shall make their own arrangements for calling and presenting witnesses. However,
upon the request of any party to the hearing, and upon a proper showing of the relevance and
reasonable scope of the testimony to be offered, the Sanction Authority or Hearings Officer shall
tssue subpoenas requiring the attendance and testimony of witnesses. In addition, the Sanction
Authority or the Hearings Officer may subpoena documents when relevant.

The Beard shall reimburse fees and mileage as prescribed by law to witnesses appearing under
subpoena, other than the parties, state officers or employees, provided the Hearing Officer or
Sanction Autherity certifies that the witness's testimony was relevant and material fo the hearing.

The offender may present witnesses who have relevant information, and has the right te confront
the persons or witnesses who have presentad information against the offender.

The Hearings Officer or Sanction Authority may deny confrentation of witnesses by the offender if
that confrontation would subject the witness to the risk of harm.

If the Hearings Officer or Sanction Authority denies confrontation of witnesses, the Hearings
Officer or Sanction Authority shall state the reason(s) for the decision and conduct an independent
examination of the witness on the record.

Statutary Authority: ORS 144.347

History:

(11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88, 10/16/89; 4/15/92, temporary
11/14/97; 05111/98)
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255-075-0040
Compelling of Withesses: Contempt

The Sancticn Authority or Hearings Cfficer or party requesting a subpoena, may seek contempt
proceedings in the circuit court of any county against any person refusing to honor the subpoena.

Statutory Authority: ORS 144.347{4)
History: (2/1/79; 11/19/84, temperary, 2/28/85; 10/9/92; 05/11/98)

255-075-0042
Probable Cause; Preliminary Hearing; Deferral of Revocation Hearing

{1} The Sanction Authority or Hearings Officer may use evidence received and the order of a court at
a preiiminary hearing or a conviction or ofher reliable, relevant information to establish that
precbable cause exists to believe that the offender has committed a violation of a condition of
parole or post-prison supervision.

(2) Should the offender waive the right to a preliminary hearing, the waiver shall constitute a waiver of
a probable cause hearing.

(3) Whean the Sanction Authority or Hearings Officer defers completion of a violation hearing until a
trial is over and until the court or the parcle and post-prison supervision officer notifies the
Sanction Authority or Hearings Officer of the final disposition of the case, the Sanction Authority or
Hearings Officer shall use a finding of probable cause to support the decision to suspend and
detain an offender charged with the commission of a new crime.

{4} Notwithstanding subsecticn (3) of this section, the Sanction Authority or Hearings Officer shall not
extend a deferral following a finding of probable cause for a period greater than 120 days from the
date of the preliminary hearing or waiver, unless the offender is released from jail pending final
disposition of the case, or waives in writing further delay. Subsequent waivers shall not extend
beyond 120 days.

Statutory Authority: ORS 144.050, 144.140, 144.343
History: {11/25/81, temporary; 5/19/82; 11/19/84 temporary; 2/28/85; 3/14/88, temporary; 5/19/88;
10/16/89; 4/15/92, temporary 11/14/97, 05/11/98)

255-075-0045
Evidence; Subpoena of Documents

(1) The Sanction Authority or Hearings Officer may receive the fellowing as evidence at a violation
hearing:
(a) oral testimony under cath,
(b) affidavits or other sworn statements;
(c) letters;
(d) documents;
) reports made in the course of official duty or professional practice (e.g., reports of law

enforcement agencies, parole and post-prison supervision officers, doctors,
psycholegists, attorneys);
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(f uncertified copies of letters, documents, or reports shall be admissible in a revocation
hearing if there is a reasonable showing by the person submitting the exhibit item that the
copy is reliable;

(g) evidence of criminal activity even when charges have been dismissed, not brought, or the
offender has been acquitted at trial;

(h) reliable hearsay evidence; or

() any evidence determined to be material, relevant, and reliable, regardiess of its nature.

Upoen the request of any party to the hearing, the Sanction Authority, or Hearings Officer, may
issue a subpoena duces tecum upon a proper showing of relevant and reasonable scope of the
documentary or physical evidence being sought Otherwise, the offender shall make the
offender's own arrangements for presenting evidence.

The Sanction Authority or Hearings Officer may exclude documents ar physical evidence upon
making a finding that such evidence would pose a hazard fo facility security or would not assist in
the resolution of the allegationis). The reason for exclusion shall be made part of the record.

The Sanction Authority or Hearings Officer may ¢lassify documents or physical evidence as
confidential upon making a finding that revealing such evidence would pose a threat to the safety
of the person providing the evidence.

The Sanction Authority or Hearings Officer shall make evidence received without disclosing the
identity of the witness a sealed part of the record.

When a witness is unavailable, the Sanction Authority or Hearings Officer may receive statements
in the form of documentary evidence. The Sanction Authority or Hearings Officer shall determine
at an in-camera hearing the reliability and relevance of the ahsent witness's statement.

Statutory Authority: ORS 144.343, 144.347

History:

(2/1/79; 11/25/81, temporary,; 5/19/82; 11/15/84, temporary; 2/28/85; 3/14/88, temporary;
5/M19/88; 10/16/89; 10/9/62; 05/11/98)
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255-075-0046
Postponement

(1) The Sancticn Autherity or Hearings Officer with Sanction Authority approval, may postpone a
hearing for good cause and for a reasonable period of time, which shall not exceed 120 days.

(2) The criterla for "good cause” includes, but is not limited to:
(a) the preparation of defense;
{b) illness or unavailability of the offender or other persons;
(c) gathering of additiocnal evidence; or
{d) avoiding interference with an ongcing police investigation or pending prosecution.
(3) The Sanction Authority, or Hearings Officer with Sanction Authority approval, may make a finding

of a violation and defer disposition for a reasonable time which may exceed 120 days if such delay
is reasonably necessary for the offender, the Sanction Authority or Hearings Officer to obtain
information relevant to disposition decision.

Statutory Authority: ORS 144 .050, 144140, 144.343
History: {11/19/84, temporary; 2/28/85; 3/14/88, tempaorary;5/18/88; 10/16/89; 10/9/92, temporary
11/14/97; 05/11/98)

255-075-0050
Procedure for Receiving Evidence if Good Cause Exists Not to Require
Confrontation or Disclosure of an Informant's Identity

History: {2/1/79; 11/19/84, temporary; 2/28/85, repealed)

255-075-0055
Reopening Hearings: Criteria; Procedure

(1) After the completior of a violation hearing, the Sanction Authority or Hearings Officer may reapen
a hearing if substantial new information is discovered which was not known or could not be
anticipated at the time of the hearing and which would significantly affect the outcome of the
hearing.

(2} The Sanction Authority or Hearings Officer shall send the offender notice of the decision to reopen
the hearing and the new information to be considered. The re-opened hearing shall conform to
the procedures of this Division.

Statutory Authority: ORS 144.050, 144.140, 144.343

History: (2/1/79; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 10/9/92,
temporary 11/14/97; 05/11/98)
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255-075-0056
Hearings Record

(1) The hearings record shall include:

(a) a Hearings Report Summary;

(b) a written statement of alleged violations;

(c) supporting materials, including doccumentary evidence admitted;

(d) a signed Notice of Rights;

(e) the Order of Parole cr Post-Prison Supervision;

(f) a notice of time and place of hearing;

(@) a tape recording of the advice of rights and the hearing;

{(h) the supervising officer's report, including recommended dispositions; [and)]

{i) the history of supervision, local sancticns and modifications; and

{0 if any, the written waiver of the offender's right to three working days notice of the hearing.
(2) The Hearings Officer shall retain the tape recording used in subsection (1)(g) of this rule for (4)

four years.

Statutory Authority: ORS 144.343
History. {11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 10/9/92, temporary
11/14/97, 05/11/98, 06-17-02, 10-10-03)

255-075-0060
Record of Parole Revocation Hearing

History: (2/1/79; 11/19/84, temporary; 2/28/85, repealed)

255-075-0065
Ten Day Period for Offender's Evidence and Exceptions

{1) Within a reasonable time after the hearing, the Hearings Officer shall provide his or her report to
the offender.

(2) Unless the offender waives the right tc respend, the offender shall have 10 days from the date the
Hearings Officer mails the report to the offender to submit evidence and make written exceptions
to the report for the Sanction Authority's consideration.

(3) If the offender waives the right to respond, the Hearings Officer shall include the waiver in the
Hearings Officer's report to the Sanction Authority.

(4) When a Hearings Officer makes a final order pursuant to Board authority granted in writing, the
offender shall not have a ten day period within which to submit evidence and written exceptions.
The offender may appeal a Hearings Officer's order under Division 80 of these rules.

Statutory Authority: ORS 144.343(7)
History: (2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88; 4/19/89, tempcrary;
10/16/89; 10/15/81; 4/30/92, temporary; 10/9/92, temporary 11/14/97; 05/11/98)

255-075-0067
Final Action: Authority to Impose Administrative {(Local) Sanctions,
Revoke Supervision or Modify Conditions of Supervision
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4)

3)

7)

If an offender waives a hearing after receipt and review of the notice of rights, as provided in OAR
255-075-0005(6} a supervising officer may order administrative sanctions, including a local
confinement sanction not exceeding thirty {30) days. The Local Supervisory Authcrity's designee may
review the decision to order a loca! cenfinement sanction if the offender's underlying sentence was for
12 months or less.  The Board may review the decision if the underlying sentence was more than 12
months.

After a hearing, or if an offender waives a hearing after receipt of the notice of nights, as provided in
OAR 255-075-0005(6}, a Hearings Officer or agency designee may order administrative sanctions,
including a local confinement sanction not exceeding sixty (60) days. The Hearings Officer or agency
designee shall send a copy of the final crder and report to the Sanction Authority and, upon request,
shall send the record of the hearing as described in OAR 255-075-0066. The Hearings Officer or
agency designee shall retain the recerd for four (4) years.

After a hearing, or waiver, the Board may order administrative sanctions for offenders originally
sentenced to more than 12 months, and a Local Supervisory Authority designee may order
administrative sanctions for offenders originally sentenced to 12 months or less. The Beard or a Local
Supervisory Autherity designee ordered local administrative confinement sanction may_not exceed
ninety (90) days.

The Board (for offenders originally sentenced to more than 12 months) or the Local Supervisory
Authority designee (for offenders originally sentenced to 12 months or less) may override any sanction
ordered by a supervising officer, agency designee or Hearings Officer.

Administrative Sancticns, including local confinement shall be agplied in accordance with the
Department of Correcticns rules for structured, intermediate sanctions, OAR 291-58-010 et al.,
subject tc jointly drafted revisions by the Department of Corrections and the Board.

If an administrative sancticn is not sufficient to address the violation or to protect the public, the
Sanction Authority may revoke supervision for a period(s) as set out in CAR 255-075-0079, or deny
re-release for offenders on parole.

Conditions of supervision may be modified at any time by the Sanction Authority when necessary for
the offender or public safety. If an offender objects to the modification, administrative review must be
made within 45 days of the mailing date on the Board order or receipt of a written order by the Lccal
Supervisory Authority.

Statutery Authority: ORS 144.106, 144.343
History: (4/30/92, temporary; 10/9/92; 10/29/93, temporary 11/14/97; 05/11/98,

5-13-03)
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255-075-0070
Final Action: Procedure

(1)

{6)

When a case comes before the Board or Supervisary Autherity or designee for decision, the
Board or Supervisory Authority shall consider the Hearings Officer's report, and the offender's
evidence and exceptions. The Board or Supervisory Authority or designee shall enter a decision.
and shall record the decision in accordance with the sanction/intervention quidelines, OAR 291-
58-010 et al. The Beard shail vote in accordance with Exhibit K.

The Board or Supervisory Authority may adopt cr reject any or all the Hearings Officer's findings
and recommendaticns. The Board or Superviscry Authority may find a violation of conditions not
alleged, if the evidence admitted at the hearing supports the finding and the evidence is
uncontroverted. The final order shall indicate the findings adopted by the Board or Supervisory
Authority.

A copy of the final order shall be forwarded to the offender with notice of the right to administrative
and judicial review.

All final orders of the Board are subject to Administrative Review by the Board prior to
seeking judicial review.

Statutory Authority: 144.125, 144.343

History:

211779, 11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88; 7/1/88; 10/18/88,
4/19/89, temporary; 10/16/89; 5/1/91, temporary, 10/15/91; 4/30/82, temporary,
10/9/92, temporary 11/14/97: 05/11/98, 01-12-01)

255-075-0072
Re-release Order After Revocation

(5)

At the ime of a revocation decisicn, the Sanction Authority shall make an order concerning re-
release.

In the re-release order, the Sanction Authority may:

(a) continue parole or post-prison supervision pursuant to 255-075-0075 or
255-075-0080; or

(b) set the re-release date in accordance with rule 255-075-0079; or

(c) The Board may defer the re-release decision pending a future disposition hearing for
offenders on parole.

Upon notification that parole or post-prison supervision has terminated by operation of
QRS 144 .345(2), the Board shall apply subsection (2) of this rule.

Revocation of post-prison supervision stops the peried of post-prison supervision from
running while the offender is serving time in custody for a revocation sanction. The
re-release order following a revocation sanction shall include a re-calculation of the
past-prison supervision expiration date to account for the time the offender was in custody
serving the revocation sanction.

The sum of the time actually served on the original incarceration sentence, all days served as a
revocation sanction, and the time served in the community on post-prison supervision cannot
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exceed the maximum indeterminate sentence for the offense(s) for which the offender is on post-
prison supervision.

Statutory Authority: ORS 144,346, 144.395
History: {(4/19/89, temporary; 10/16/89, 4/15/92, temporary 11/14/97; 05/11/98
8-22-99)

Return to DOC for a Period of Greater than 12 months
255-075-0073

(1 Post-prison supervision may be revoked and an offender returned to the custody of the
Department of Corrections for a sanction that exceeds 12 months when:

(a) The offender is currently in violation of a condition of supervision; and

{b) The offender scores at least a total of 44 points on the scale in Exhibit R of these rules;
and

(c) The community corrections agency supervising the offender and/or a hearings officer
recommend a return to the Department of Corrections for a sanction exceeding 12
months; and

(d) The Board finds that a sanction exceeding 12 months is appropriate.

(2) This rule may only be applied to offenders serving a term of post-prison supervision for a felony
Y g

crime committed on or after July 14, 1897, and the term of post-prison supervision:
(a) follows completion of a sentence to a term of imprisonment that exceeds 12 months, or

(b) was imposed for a felony classified as crime category 8, 9, 10 or 11 of the sentencing
guidelines grid, or

{c) was imposed as part of a sentence under ORS 137.700 or 137.707, or

(d) was imposed as part of a sentence as a dangerous offender under ORS 161.725 and
161.737, or
(e} is subject to ORS 144.103 {length of post-prison supervision for certain sex offenses).

{3) A revocation hearing as described in OAR 255-075-0005 must be held when there is a
recommendation under this rule.

(4) A community corrections agency and/or hearing officer recommending a sancticn under this rule
must specifically state how the offender fits the requirements of this rule (including the score on
the scale), what efforts have been made to manage the offender in the community and why the
offender cannot be safely managed in the community. The recommendation may also contain
any other information that may assist the board.

(5) If a community corrections agency and/cr hearing officer recommends a sanction under this rule,
the board shall hold a hearing as described in OAR 255-075-0097 to determine whether a
sanction exceeding 12 menths is appropriate. After a hearing, the beard can order a sanction of
up to 24 months incarceration. The board must hold a subsequent hearing before it can order
continued incarceration exceeding 24 months. The length of sanction impesed under this rule is
determined by the board.
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Subject to the requirements of this rule, an offender may be required to serve a sanction under
this rule up to the post-prison supervision expiration date for any offense for which an offender
was on post-prison supervision at the time the board ordered a sanction under this ruie. When an
offender is released from a sanction imposed under this rule, the offender must serve the
balance, if any, of any post-prison supervision remaining up to the post-prison supervision
expiraticn date. If the offender is not released prior to the post-prison supervision expiration date,
the post-prison supervision will expire. The periods of post-prison supervision for all offenses for
which an offender was on post-prison supervision at the time the board ordered a sanction under
this rule continue tc run while an cffender is serving a sanction under this ruie.

Board hearings under this rule will be conducted in the same manner that the board conducts
future disposition hearings. The board may crder a psychological evaluation for a hearing under
this rule. The procedures for records, disclosure and natice outlined in Divisions 15 and 30 shall
govern these hearings. A panel may conduct the hearing and the board shall make decisions
pursuant to OAR 255-030-0015.

In determining whether a sanction exceading 12 months is appropriate or whether continued
incarceration exceeding 24 months is appropriate, the board must consider the recommendation
by the community corrections agency or hearing officer and may also consider the following:

{a) the nature of the underlying conviction{s);

(b} the offender’s criminal history;

{c) the history and nature of violations of post-prison supervision or parole;
(d) findings made by a psychologist in a psychological evaluation;

(e} conduct in institutions or jails;

(f} programs completed in custody and/or in the community;

(g) treatment available in the community;

{h) release plans;

0] victim’s statements, if any; and

() any indications of reformation and rehabhilitation.

Statutory Authority. (ORS 144.107)

History:

{03/12/01)

255-075-0075
Offenders Convicted of New Crime in This or Another Jurisdiction

(M

(2)

if an offender has violated parole or post-prison supervision as a result of a conviction of a new
crime and the court has ordered a prison term to the Department of Corrections, parole or post-
prison supervision terminates without a violaticn hearing by operation of ORS 144.345(2).

Upon release from custody, if the Oregon sentence has not expired, Oregon supervision shall
resume efther in another jurisdiction under Interstate Compact or in Oregon. If, in preparing the
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re-release plan, the Department of Corrections cannot arrange supervision under Interstate
Compact, the offender shali report to the appropriate Supervisory Authority for supervision.

(3) The Sanction Authority shall make extradition decisions on a cass-by-case basis in cooperation
with the holding jurisdiction.

4) If the offender absconded supervision, the Sanction Authority shall count the inoperative time from
the date the Sanction Autherity issued its arrest and detention warrant to the arrest date in Oregon
or if arrested out of state, upon return to Oregon custody. The Board shall forward the dates to
the Department of Corrections for use in recalculating the sentence good time and expiration
dates for those affenders under the Board's jurisdiction. For those not under the Board's
authority, the inocperative time shall be calculated by the Superviscry Authority's designee.

Statutory Authority: ORS 144 345 144,380, 144 610- 622
History: {211/7%; 3/14/88, temporary; 5/19/88; 4/19/89, temporary; 10/16/89; 4/15/92, temporary
11/14/97; 0511/98)

255-075-0076
Designation of Parole Failure

History: (11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88, repealed)

255-075-0078
Commencement Date for Prison Term Following a Violation

(N The commencement date for a new commitment which is concurrent to an incarceration sanction
for a violation of parcle or post-prison supervision shall be the sentencing date for the new crime.

(2) The commencement date for a new commitment which is consecutive to an incarceration
sanction fer a violation of parole or post-prisan supervision shall be either the release date
established for the violation or the sentencing date for the new crime, whichever is later

(3) Notwithstanding subsection (2) of this rule, when the new commitment is consecutive to a
sanction for a viclaticn, the Sancticn Authority may treat the violation and the new commitment as
if they were concurrent. If treated as concurrent, the commencement date for the new
commitment shall be the sentencing date for the new crime plus adjustment for credit for time
served.

{4) If the offender is returned with a parole or post-prison supervision violation and a new sentence
which s consecutive to the sentence for which the offender was on parole, the commencement
date for the new conviction shall be the date parole was revoked, if so stated on the court order.

Statutory Authority: ORS 144.346, 144.395, 144780, 144.783
History: (11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88; 4/19/89, temporary; 10/16/89;
10/9/92, temporary 11/14/97; 05/11/98)

255-075-0079
Guidelines for Re-release

{1 For technical viclation(s):
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(10)

(11)

(a) An offender whose parole has been revoked may serve further incarceration of up to 80
days for each revocation.

(b) An offender sentenced to post-prison supervision who has been revoked and returned to
custody may serve further incarceration of up to 90 days for each return, not to exceed
the total revocation sanction days allowed in OAR 213-011-0004.

For conduct constituting a crime:

{a) An offender whose parole has been revoked may serve further incarceration of up tc 180
days for each revocation.

{b) An offender sentenced to post-prison supervision who has been revoked and returned to
custody may serve further incarceration of up to 180 days, not to exceed the total
revocation sanction days provided in OAR 213-11-004.

For conduct constituting @ crime and resulting in automatic revecation to the Department of
Corrections, pursuant to ORS 144.345(2), an offender may serve further incarceration of up to
180 days.

Cffenders sentenced to life impriscnment or received a lifetime period of post-prison supervision
for murder may serve further incarceration to the sentence expiration date. Offenders sentenced
to life imprisonment for aggravated murder may serve further incarceration to the sentence
expiration date.

Offenders sentenced as dangerous offenders may serve repeated incarcerations of 180 days or
more up to the sentence expiration date.

Offenders sentenced as sexually viclent dangerous offenders pursuant to HB 2327 {1989
Legislative Session) for crimes committed on or after October 23, 1999, may serve repeated
incarcerations of 180 days or more for any violation of post-prison supervision unless or until the
post-prison supervision is terminated by a court.

(a) The commencement date for the further term of incarceration as a result of the violation
of conditions shall be the date of arrest or return to Oregon custody if arrested out of slate
for the violation which resulted in the revocation of parole or post-prison supervision.

(b} The commencement date for the further term of incarceration as a result of termination of
parole or post-prison supervision under QRS 144.345(2) shall be the sentencing date, if
neo further action is taken by the Board.

(c) If the jailer, hearing officer, or Board releases the offender from custody pending the
violation hearing, the time spent cutside actual custody does not count toward the further
term of incarceration.

The Board and the Department of Corrections may develop other programs that create exceptions
to the sanctions provided in this rule.

Notwithstanding subsections 1-7 of this rule, the Board may choose to postpone re-release on
parole pursuant to Divisions 50 and 60 of this chapter.

Notwithstanding subsections 1-8 of this rule, the Board may choose to deny re-release on parole
pursuant to QAR 255-075-0096.

Administrative sanctions do not count toward the revocation sanction limits.
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Statutory Authority: CRS 144.107, 144.108, 144.120(4), 144.125,
144.232, 144 345, 144.348,144 395, 161.735

History: (4/119/89, temporary, 11/1/89; 10/15/90, temporary, 1/16/91; 10/4/92; 10/29/93, temporary
11/14/97, 05/11/98, 01-25-00, 05-13-03,
06-14-04- temporary, 11-02-2004)

255-075-0080
Continuance on Parole or Supervision

(1) The Sanction Authority may continue an offender cn parcle or pest-prison supervision and order
modification of conditions and/or sanction to time served.

{2} The Sanction Authority may continue an coffender on parole or post-prison supervision and order
administrative sancticns as limited by OAR 255-075-0067

Statutory Autharity: ORS 144.108, 144.343, 144.345(1)
History: (2/1/79; 11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 4/30/92,
temporary; 10/9/92, temporary 11/14/97; 05/11/98)

255-075-0082
Authority of Revocation Panel to Set New Parole Release Date
for Parcle Violators

History: (11/4/81 - 5/2/82, temporary; 11/19/84, suspended; 2/28/85, repealed)

255-075-0085
Parole Violators with No New Commitment; Action Required

History: (2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 4/19/89, suspended; 10/16/89,
repealed)

255-075-0090
Guidelines for Reparole

History: (2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary; £/19/88; 4/19/89, temporary; 11/1/89,
repealed)

255-075-0095
Variation From Guidelines for Aggravation/Mitigation Permitted

History: (11/19/84, temporary, 2/28/85; 5/19/88, 7/1/88; 4/19/89, suspended; 10/16/89, repealed)

255-075-0096
Denial of Re-release Consideration

{1 Upen a finding of aggravation pursuant tc Exhibit E or Exhibit H, the Board may deny re-release
on parole and set the parcle release date up to two (2) days before the statutory good time date,
or, in the case of murder or aggravated murder, reguire the parcle violator to serve for life. This
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action requires the affirmative vote of 2 majority of members, except that if the result is life
imprisonment, the full Board must vote unanimously.

{2} [Cenial of re-release on parcle reguires a future dispesition hearing.

(3) Cases in which the Board sets a parcle violator within the guidelines set forth in rule
265-075-0079 and the result requires the parcle viclator to serve to the end of the
sentence, do not require a majority vote of all members.

{4) At any time after denial of re-release, the Board may adjust the parole release date to
accemmodate changes in the good time date.

Statutory Authority: ORS 144.085, 144.120(4), 144 245 144.395, 144,780, 144.783-787
History: (11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 4/19/89, temporary; 10/16/89;
51791, temporary, 10/15/91, 03/14/97)

255-075-0097
Time for Future Disposition Hearing

When the Board holds a future disposition hearing pursuant to 255-075-0072(2) or 255-075-0046, the
following timelines shall apply:

(1) If the offender has a new conviction, the Board may schedule the future disposition hearing at the
same time as the new prison term hearing.

(2) If the offender has no new conviction or has no prison term hearing, the Board shall schedule the
future disposition hearing within 60 days of return to the institution.

Statutory Authority: ORS 144.050, 144.140, 144.395
History: {4/19/89, temporary; 10/16/89; 10/9/92)

255-075-0098
Restoration of Statutory and Meritorious Goodtime

Upon recommendation of the superintendent of the institution, the Board may restore part or ail of forfeited
statutory and meritorious goodtime when:

(1} there is no violation of parcle; or
(2} parocle is revoked on a best interest basis and there is nc actual parole violation; or
(3) parole is revoked on a technical viclation; or
(4) parolee is within 180 days of discharge; or
) parole is revoked for new criminal activity which is a misdemeanor or non person-to-person class
C felony and:
{(a) the new criminal activity was already sanctioned at the local level,
or
(b) the criminal activity is not of the same nature as the crimes for which the parolee was on
parole.
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(6) An offender ordered to serve a term of incarceration as a Revoecation sanction for a post-prison
supervision violation is not eligible for goodtime, earnec-credit time, work release, transitional or
tfemporary leave,

Statutory Authority: ORS 421.120, 144.108(3)
History: {3/14/88, temporary; 5/19/88; 12/6/88; 10/16/8%; 10/9/92, 03/14/97 . temporary 11/14/97:
05/11/98)

255-075-0100
Future Disposition Hearing Packet

The Future Dispcsition Hearing Packet shall contain:

) institution face sheet;

) revocation recommendation;

) final order of revocation;

) administrative action sheet;

) revocation hearing findings;

) Board Action Form ordering parole or Board Action Form ordering post-prison supervision
conditions;

} disciplinary report, when extension is recommended;

) recommendation regarding statutory and meritorious goodtime;

) correspondence;

)] statements of imprisonment for violation; and

1) face sheet from old parole analysis report or comparable report.

2) Inmate’s Notice of Rights and Board of Parole & Post-Prison Supervision Procedures.

Statutory Authority: ORS 144.185, 144.395
History: (5/19/88; 12/6/88; 10/16/89, 03/14/97)
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STATEMENT OF NEED AND JUSTIFICATION

BOARD OF PAROLE AND POST-PRISON SUPERVISION CHAPTER NUMBIER: 255

In the Matter of the Adoption of Temporary ) Statement of Need and
Amendments to the Board’s Rules Relating ) Justification of

to Persons Who may Accompany an Inmate ) Temporary Rule

at a Hearing Before the Board of Parole and )

Post-Prison Supervision, QAR 255-030-0025 )

1. Effective immediately, the Board of Parcle and Post-Prison Supervision is amending
its administrative rule governing who may accompany an inmate at a hearing before the Board of
Parole and Post-Prison Supervision.

2. Need for the Temporary Rule(s): Amendments to the Board’s rule are necessary to
cnsure that the Board’s and the Department of Correctivns policies and procedures governing
who may accompany an inmate at a hearing betore the Board arc promulgated jointly as required
by ORS 144.123.

3. Documcnts Relied Upon: None
4. Justification of Temporary Rules:

(a) The Board finds that following the permanent rulemaking process, rather than
taking this temporary rulemaking action, will result in serious prejudice to the public
interest because it will cause the following specific consequences:

In litigation that is currently pending in the Oregon Court of Appeals, inmates
have challenged the validity of the Board’s current rules governing who may accompany
an inmate at a hearing before the Board. Among the claims made by the inmates w the
litigation 15 that the rules are invalid because they were not adopted jointly with the
Oregon Department of Corrections (ODOC) as required by ORS 144.123. One of the
Inmates involved in the current litigation has indicated both to ODOC officials and to
legal counsel that inmates will likely file suit to challenge the validity of Board decisions
affecting them made in or following hearings conducted under the current rules, and also
seek monetary damages from the Board and/or ODOC. Consequently, fallure to
prompily adopt these temporary rule amendments, together with the Board of Parole and
Post-Prison Supervision, will leave at issue in the current and anticipated litigation the
“Joint promulgation™ i1ssue, and cause the Board and ODOC to incur additional costs
associated with the defense of this issue. In addition, failwe to eliminate the procedural
issue through temporary rulemaking may itself result in the filing of additional inmale
suits over the validity of the Board’s current rules and decistons made in hearings under
the current rules.

{b) This temporary rulemaking action will avoid or mitigate these conscquences
because prompt adoption of these rule amendments will assist the Board in defending
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against the current litigation, and reduce or eliminate the risk that ipmates will fife
additional htigation raising the “joint promulgation” issue.

ﬁ%«r/j [N _\ [ 15, 200

Michael Waihmmon Chair Date
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DIVISION 30

PRISON TERM HEARING PROCEDURE

255-030-0002
Policy

History: {7/20/81, temporary, 5/31/85, repealed)
255-030-0005
Definitions

History: (2/1/79; 5/31/85; 12/2/86, temporary, 4/28/87, 5/18/88, repealed)

255-030-0010

Scheduling Prison Term Hearings

(1

(4

The Board shall conduct a hearing to establish a prison term for each new inmate whose crime
was committed prior to November 1, 1989 within:

(a) six {8) manths of admission te a Depariment of Corrections facility for those sentenced to
five years cr less;

(b) eight (8) months of admission to a Department of Corrections facility for those sentenced
to more than five years but less than fifteen years; or

(c) twelve (12) menths of admission to a Department of Corrections facility for those

sentenced to life or fifteen {15) years or more.

The Board shall follow section 1 of this rule to schedule a prison term hearing for any additional
sentence received while in custody of a Department of Corrections facility.

For those prison term hearings which must be conducted within six (6) months, the Board may
defer setting a prison term for ninety days to obtain additional information.

The Board may establish prison terms after hearing or administratively pursuant to
255-030-0024.

Statutory Authority: ORS 144.120(1)

History:

255-030-0012

{2/1179; 5/31/85; 12/2/86, temporary, 4/28/87; 5/19/88, 11/1/89, 10/9/92,
03/14/97, 06-09-00)

Scheduling and Hearing Procedure for Aggravated Murder

History: {11/4/81, temporary; 5/19/82, 5/31/85, repealed)

11-02-04
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255-030-0013
Notification of Hearing

(n

(2)

(3)

The Board shall send written notice of the hearing and its purpose to the inmate. The inmate shall
receive a copy of the Board Review Packet at feast 14 days pricr to the hearing.

If the inmate did not receive 14 days notice, the Board may reschedule the hearing or the inmate
may waive the notice and the Board shall cenduct the hearing.

The Board shall attempt to notify the victim, if the victim requests notification and furnishes the
Board a current address, and the District Atterney of the committing county at least thirty (30) days
before all hearings by sending written notice to the current addresses of both parties.

Statutory Authority: ORS 144.120(7), 144 130

History:

(12/2/86, temporary, 4/28/87; 5/19/88; 4/5/90; 10/9/92, 03/14/87)

255-030-0015
When Full Board is Required; Procedures for Board Decision

(1)

{2)

Except as otherwise provided in this rule, a panel of two voting members of the Board shall
conduct all prisan term hearings and shall make the final decision.

A majority of the Board may conduct the following hearings; a majority of the Board shall make the
final decision in cases in which:

{a) the ceurt sentenced the inmate under ORS 161.725 and 161.735 as a dangerous
offender,

{b) the Department of Correcticns recommends an extension of more than two years in the
prison term for misconduct;

(c) the court ordered a minimum sentence pursuant to ORS 144.110 and the minimum
exceeds the matrix range and the variations permitted a pane,

(d) a panel reccmmends a decision to set the prison term below a judicially set minimum
sentence (A panel may uphold a judicial mmimum.);

(e) a panel recommends unsumming a unified range.

A majerity of the Board may conduct the fellowing hearings; the full Board shall make the final
decision:

(a) cases involving a prisoner sentenced to life imprisonment for murder or aggravated
murder;
{b) cases where the inmate was convicted of a crime involving the death of a victim, whether

or not the prosecution directly charged the prisoner with causing the death of the victim.

11-02-02 Prison Term Hearing



{4) If a Board member is not present at a hearing, and statute or rule compels review, or the vote may
affect the outcome of the hearing, the Board member may vote administratively after reviewing
the Board Review Packet and the handwritten Board Action Form with attached exhibits, or may
request that a hearing e rescheduled. The Board's acticn shall be considered final if the absent
member's vote is not required for a final decision.

{5) A panel of one Board member or of one Board member and one hearings officer may conduct
prison term hearings for inmates convicted of non-person-to-perscen crimes. In cases of a panel
consisting of one Board member, another member shall vote after review of the record as
provided in section 4 of this rule. A hearings officer may not participate on a panel in cases in
which, pursuant to ORS 144 110, a court imposed a minimum sentence that exceeds the matrix
range and variations permitted a panel.

(6} {a} If there is a division in a panel so that a decision is not unanimous, another Beard
member shall vote after review of the record as provided in section 4 of this rule.

(b} If the original pansl was made up of one Board member, and the member voting after
administrative review of the record disagrees with the decision, the chairperson shall
reassign the case to a panel made up of the remaining Board members. {f this second
panel agrees with neither member of the criginal panel, the chairperson will refer the case
for hearing and decision before the full Board.

{c) When a panel recommends a decision to exceed the allowable variation from the matrix
permitted to the pansl and a third vote, the chairperson shall reassign the case for hearing
and decision before the full Board.

(d) When a panel recommends denying parole, the chairperson shall reassign the case for
hearing before the full Board, and three members must affirmatively agree to deny parcle,
except that if the resuft is life imprisonment, the vote must be unanimous.

Statutory Authority: ORS 144.035, 144.054
History: {2/1/79; 5/31/85; 11/13/868, temporary; 12/2/86, temporary; 3/25/88, temporary; 5/19/88;
12/6/88; 11/1/89; 5/1/91, temporary; 10/15/91, 03/14/97, 06-09-00)

255-030-0020
Procedures for Full Board Decisions

History: (2/1/79; 5/31/85; 11/13/86, temporary; 12/2/86, temporary; 3/25/88, temporary; 5/19/88, repealed)

255-030-0021
Teleconference Hearing

At the chairperson's discretion, the Board or its designated representative may conduct any hearing by
teleconference call.

Statutory Authority: ORS 144.035(5)
History: (5/31/85; 12/2/86, temporary, 4/28/87, 5/19/88, 11/1/89; 10/9/92)

255-030-0023
Prisoner Appearance at Board Hearing

(1) The inmate shall be present in person or by telephone at the Parole Board hearing
11-02-04 Prison Term Hearing



{2) The Board may compel an inmate’s appearance when a inmate refuses to appear.

{3) The Board may elect not to compel the inmate to attend the hearing  In this instance, the Board
may reschadule the hearing, or set the prison term in the inmate's absence,

Statutory Authority: ORS 144.035(5}, 144 120
History: (5/19/88; 11/1/89; 2/20/90, temperary; 7/1/90; 10/9/92, 03/14/97)

255-030-0024
Prison Term Hearing Waiver

(1 Notwithstanding OAR 255-030-0023, an inmate may waive his/her right to a prison term hearing
based on the following criteria:

(a} Sentence of less than 15 years; and

(b) Non-person felony (The non-person felonies are designated on Exhibit Al of these rules.);
and

(c) Matrix range of up to 14 - 20 months; and

{d) Completed Prison Term Hearing Packet.

(2) Within the time limits provided by OAR 255-030-0010, the Board, at its discretion, may notify the
inmate in writing of;

{a) his/her eligibility to waive the prison term hearing; and
(b) the proposed prison term and conditions of parole.
{3) A Department of Corrections counselor will review the Prison Term Hearing Packet and the

waiver form with the inmate.

(4} Upon receipt of a signed waiver, the Board shall make the findings required by
OAR 255-035-0013 or 255-035-0014 and shal!l send the final Board order to the inmate.

(5) If the Board is not satisfied that the waiver was made knowingly and intelligently or if it needs
more information before making its decision, the Board may deny the waiver and order a hearing.

Statutory Authority: ORS 144.120(1){b)
History: (2/20/90, temporary; 7/1/90; 10/15/91, 03/14/97, 06-09-00)

11-02-04 Priscn Term Hearing



255-030-0025
Inmate Accompaniment to Board of Parole and Post-Prison Supervision Hearing

(1)

Purpose: The purpose of these rules is to jointly establish with the Department of Corrections
policies and procedures governing who may accompany an inmate in a hearing before the Board
of Parole and Post-Prison Supervision

Policy: Itis the joint policy of the Department of Corrections and Board of Parole and Post-Prison
Supervision that inmates be permitted to have a person accompany them in hearings before the
Board in accordance with ORS 144,123, as provided in these rules. The decision to approve a
person's access to a Board hearing held within a Department of Corrections facility will be made
by the functional unit manager or designee of the facility in which the inmate is confined, in
accordance with the department's rules on Facility Access (OAR 281-016) and Visiting (Inmate)
(OAR 291-127). A person's access to a Department of Corrections facility may be prohibited or
restricted by the functional unit manager or designee consistent with these rules; the health, safety
and security of staff, inmates, and the public; and with the safe, secure, and orderly operation and
management of the factlity.

Statutory Authority: ORS 144.123, 144.120( /)

History:

{2/1/79; 11/4/81, temporary,; 5/19/82; 12/2/86, temporary. 4/28/87; 5/19/38; 4/5/90,
10/9/92, 03/14/97, 06-09-00, 05/14/04-temporary;
11-02-2004)

255-030-0026
Who May Appear at a Board of Parole and Post-Prison Supervision Hearing

(1

Inmate Accompaniment: When appearing before the Board of Parole and Supervision in a
hearing, an inmate may he accompanied at the Department of Corrections facility in which the
inmate is confined, subject to the prior approval of the facility functional unit manager or designee,
by:

(a) A person who has been approved for privileged visiting in accordance with the
Department of Corrections rule an Visiting (Inmate) (OAR 291-127);

{b) An assigned inmate legal assistant, selected in accordance with the Department of
Corrections rule on Legal Affairs (Inmate) {OAR 291-139), from the Department of
Corrections facility where the inmate is confined; or

(c} The inmate's attorney.

In addition to those persons specified in subsection (1) of this rule, the inmate may be
accompanied at the hearing via telephone or videoconference by such other person as the Board
of Parole and Post-Prison Supervision, in its discretion, may approve by prior arrangement.

The Department of Corrections, if requested by the inmate or the Board, will assign an assigned
inmate legal assistant from the Department of Corrections facility where the inmate is confined to
accompany an inmate at a Board hearing.

11-02-04 Prison Term Hearing



(4) Others Who May Attend/Appear at a Board Hearing

(@)

Victim and District Attorney: The victim, personally, or by counse! or other representative,
and the District Attorney from the committing jurisdiction or his/her representative, may
attend/appear Board of Parole and Post-Prison Supervisicn Hearings.

Public: Members of public may attend, but not participate in, Board of Parcle and Post-
Prison Supervision hearings.

Media Representatives. Approved media reprasentatives may attend, but not participate
in, Board of Parole and Post-Prison Supervision hearings.

(d) Department of Corrections Employees, Volunteers, and Contractors: Department of
Corrections employees, volunteers, and contractors may attend, but not participate in,
Board of Parole and Post-Prison Supervision hearings, except as requested by the
Board in order to provide testimony in the hearing.
(5) Means and Manner of Appearance/Attendance:

(@)

11-02-04

Board Hearings Conducted With Inmate in Person Within a Department of Corrections
Facility:

{A) If the inmate will appear before the Board of Parole and Post-Frison Supervision
in person within a Department of Corrections facility, the person{s) accompanying
the inmate, the victim and the District Attorney, and/or their representatives,
members of the public, and approved media representatives, may appear/attend
the hearing in perscn at the Department of Corrections facility, subject to the
approval by the functional unit manager of the facility in which the hearing is being
conducted, or via telephone or videoconference as arranged in advance with the
Board.

(B) A person desiring to appear/attend a Board of Parole and Post-Priscn
Supervision hearing in a Department of Corrections facility must contact the
functional unit manager or designee of the Department of Corrections facility in
which the hearing is scheduled to take place in advance of the hearng o arrange
for their attendance/appearance.

(C) A person's access to a Department of Corrections facilities is subject to the
Department of Corrections rules on Facility Access {(OAR 291-016) and Visiting
(Inmate} {(OAR 291-127), and may be prohibited or restricted by the functional
unit manager or designee of the facility in which the hearing i1s being conducted
consistent with the health, safety and security of staff, inmates, and the public,
and with the safe, secure, and orderly operation and management of the facility.

{D) A person who appears/attends a Board of Parole and Post-Prison Supervision
hearing in a Department of Corrections facility is subject to the rules of conduct,
and the terms and conditions of visiting set forth in the department’s rules on
Facility Access (OAR 291-016) and Visiting (Inmate) (OAR 291-127).

Board Hearings Conducted With Inmate Via Telephane or Videoconference: If the inmate
will appear befcre the Board of Parcle and Post-Prison Supervision via telephone or
videoconference, the person(s) accompanying the inmate, the victim and the District
Attorney, and/or their representatives, members of the public, and approved media
representatives, may appear/attend the hearing at the place in which the Board is meeting

Prison Term Hearing



for purposes of conducting the hearing, or via telephone or videoconference, as arranged
in advance with the Board.

(8) Conduct of Hearing: The Board of Parole and Post-Prison Supervision may eject any disruptive
person from a hearing. The Board may require all persons to leave the designated hearing area
during deliberations.

Statutory Authority: ORS 144.123, 144.120(7)
History: 05/14/04 - temporary; 11/02/04

255-030-0027
Victim, District Attorney and Inmate Statements

{1 During the hearing, the victim, personally, by counsel, or by representative, and the District
Attorney from the committing jurisdiction, parcle officer and institution counselor may make
statements not to exceed three minutes.

(2) Following the victim and the District Attorney statements, the persan accompanying the inmate
may make a statement not to exceed three minutes.

Statutory Authority: ORS 144 120(7}
History: (12/2/86, tempcrary; 4/28/87; 5/19/88; 1/13/92, 03/14/97, 06-09-00)

255-030-0030
Panel Decision: Use of Guidelines; Unanimity Requirement

History: (2/1/79; 5/31/85; 5/19/88, repealed)
255-030-0032
Evidence

(1 The presiding chairperson at a Board hearing shall explain the issues for decision, which, in the
case of a prison term hearing, are those issues set forth in OAR 255-035-0013.

(2} Evidence of a type that reascnably prudent persons would commonly rely upen in the conduct of
their serious affairs shall be admissible in Board hearings, including:

{(a) The information set forth in OAR 255-030-0035;

{b) Other relevant evidence concerning the inmate if reasonably available.

{3) Reliable, probative and substantial evidence shall support Board orders. Substantial evidence is
found when the record, viewed as a whole, would permit a reasonable person to make a particular
finding.

(4) The Board may exclude evidence if it is:

(a) unduly repetitious;
(b) not of a type commonly relied upon by reascnably prudent persons in
the conduct of their sericus affairs;
{c) provided by a person, other than a justice system official, without first hand
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()

knowledge of the circumstances of the crime;

(d) provided by a person, other than a justice system official, without first hand knowledge of
the character cf the inmate;

{e) addressing only guiit or innocence; or

{f) irrelevant or immaterial to the findings being made at that particular hearing.

The Board may receive evidence to which the inmate objects. If the presiding chairperson does
not make rulings on its admissibility or exclusion during the hearing, the Board shall make findings
on the record at the time a final order is issued.

Erroneous rulings on evidence shall not preclude Board action on the record unless shown to
have substantially prejudiced the rights of the inmate.

Statutory Authority: ORS 144.050, 144 140

History:

(11/1/8G; 10/5/90; 1/13/82, 03/14/97 06-09-00)

255-030-0035
Information the Board Shall Consider

(1)

The Board Review Packet shall contain:

(a) inmate's notice of rights and notice of administrative appeal;

{b) PSI, PAR, PSR or report of similar content;

(c) sentencing/judgement orders;

{d) facesheat;

(e) certification of time served credits;

(f) Board Action Forms;

() information pursuant to Ballot Measure 10;

{h} material submitted by the inmate or representative refating to the calculation of the
prison term;

(i) current psychelogical/psychiatric evaluations;

m other relevant material selected at the Board's discreticn.

The Board may consider additional infermation and recommendations from those with a speciat
interest in the case. If considered, the Board Review Packet shall include the information. The
Board must receive any information submitted pursuant to this section at least seven (7) days
prior to the hearing. The Board may waive the seven day reguirement.

Statutory Authority: ORS 144.185, 144.223

History:

(211779, 11/25/81, temperary, 5/19/82; 5/31/85, 12/2i86 temporary, 4/28/87, 5/19/88;
11/1/89; 1/13/92)
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255-030-0040
Inmate’s Access to Written Materials

(1) The inmate shall have access o all the material in the Board Review Packet except that
exempted by OAR 255-015-0010.

{2) The inmate shall have access to all the victim and District Atterney's responses pursuant to OAR
255-030-0035 except that exempted by the Board pursuant to OAR 255-015-0010. The Beard
shall include the responses in the Board Review Packet or shall give the responses to the inmate
as soon as they are available to the Board.

{3) If the victim, his/her representative, or the District Aftorney wishes to rebut any of the material in
the Board Review Packet, the Board must receive the response seven (7) days prior to the
hearing. The Board shall notify the victim that the Board will include the response in the Board
Review Packet sent to the inmate unless the victim requests confidentiality.

(4) The inmate or representative shall submit any relevant informaticn at least seven {7) days prior to
the hearing.

Statutory Authority: ORS 144.130
Histary: (211179, 5/31/85; 12/2/86, temporary; 4/28/87; 5/19/88; 11/1/89; 10/9/92, 03/14/97, 06-09-
00}

255-030-0045
Exemptions from Disclosure

History: (2/1/79; 5/31/85; 5/19/88, repealed)

255-030-0050
Record of Hearing: Content; Time to he Maintained

History: (2/1/79; 5/31/85; 5/19/88, repealed)

255-030-0055
Notice of Decision

(1 Following a Board decision concerning the prison term of an inmate, the Board shall send written
notice of the Board's final order to the inmate, District Attorney, sheriff or arresting agency, the
Department of Corrections, and upon request, the victim, the sentencing judge and the trial
counsel.

(2) The Board's fina! arder shall contain the following applicable findings:

the prison term commencement date;
the history/risk assessment score;
the crime category with the subcategory rationale,

a
b
C
d the matrix range,

N
et et et e e

2 when there are consecutive sentences, whether the range is unsummed and the
reason for unsumming;

(fy when there is a variation from the range, the reason for the variation,

{9) aggravation;

11-02-04 Prison Term Hearing



(h mitigation;

) the votes on minimum sentences;
)

k

{] the prison term set;

(k} the votes of the Board members;

(h the parole release date;

{m) when there are conditions of parole or post-prison supervision set,

findings concerning the waiver of the residency condition, if any; and
(n) sentencing guidelines range, if applicable.

Statutory Authority: ORS 144,120, 144.260, 144,135
History. (2/1/79, 5/31/85; 12/2/86, temporary, 4/28/87; 5/19/88; 11/1/89; 10/9/92; 10/29/93,
03/14/97)

. 255-030-0056
Notification of Release; Parties Notified

History: (12/2/86, temporary, 4/28/87; 5/19/88, repealed)

11-02-04 Prison Term Hearing



Secretary of State
Certificate and Order for Filing
PERMANENT ADMINISTRATIVE RULES

I certify that the attached copies* are true, full and correct copies of the PERMANENT Rule(s) adopted on _ November 1, 2004 by the

Date priot to or same as filing date

Oregon Board of Parole and Post-Prison Supervision o Chapter 255

Administrative Rules Chapter Number

Agency and Division

Michael R. Washingeton 503-945-9009

Rules Coordinator I'elephone

2575 Center Street NE, Ste 100, Salem, Oregon 97301-4621 _

Address
to become effective November 2. 2004 . Rulemaking Notice was published in the October 1, 2004 _ Oregon Bulletin **
Date upon filing or later Month and Year Co
RULEMAKING ACTION * L
List each rule number separately. 000-000-0000. - . .
ADOPT: L
Secure approval of rule numbers with the Administrative Rules Unit prior to filing . N -
AMEND: 255-080-0005, 255-080-G011
REPEAL: NOV 0 2 2004
ARCHIVES DIVISION
Renumber: Secure approval of rule numbers with the Admrmustrative Rules Unit prior to filing SECRETARY OF STATE

Amend and Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

ORS 144,050, 144.140, 144.335 e

Stat. Auth - ORS

Avers V. BOP (A121588); Walz V. BOOP (A120892), Walters v. BOP (A119796). Al-Wadud v. BOP (A120823); and Bird V. BOP
(A122454)

Other Authonty

None B o
Stats. Implemented: ORS

RULE SUMMARY
The amendment of these rules is necessary to bring the rules into conformity with the Oregon Court of Appeals
consolidated decision in the above entitled cases.

%L@i’é’ =f ”gfi &

W0 R= 200 ‘v‘\ -

12ate

Authorized Signer

Michael R. Washington

Printed name

ipies include a photocopy of this certificate with paper and electron(c copies of each rule listad in the Rulemaking Action. _

The Gregon Bulletin is published on the 1st of each month and updates the rule text found in the Oregon Admimistrative Rules Compilation. Netice forms must be subnuitted to the
Administrative Rules Unit, Oregon State Archives, 800 Summer Strest NE, Salem, Oregon 97310 by 5:00 pm on the 15th day of the preceding momth unless this dead)ine falls on a Saturday,
Sunday or legal holiday when Notice forms are accepted until 5:00 pm on the preceding workday ARC 930-1997



Adinimizirarive Roles Ohapior Number )

il

gency and Divisicn

I the Matter of: The Board of Parolzs and Post-Prison Supervision

Statitory Avuthority: ORS 1440350, 144.140, 144335

Other Authority: Ayers v. BOP (A121588); Walz v. BOP (AL203892); Walters v, BOP (A1197946): Al wadud v. BOP
(AI20823); and Bird v. BOP (A122454)

Statutes Implementad: None

Need for the Rule{s) The amendment of thess rules is necessary to bring the rules into conformity with the Oregon Court Of Appeals

consolidated decision 1n the above entitled cases.

Documents Relied Upon: None

Fiscal and Economic Impact: We are not aware of any fiscal or economic affect these amendments will have on the Board, other
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DIVISION 80

ADMINISTRATIVE APPEAL

255-080-0001
Exhaustion of Remedies

(1)

(2)

A Board order is final and effective the date it is signed, however it is not final for purposes of the
time period within which to appeal to the Court of Appeals unti! the inmate/offender exhausts his
or her administrative review remedies,

An inmate/offender has exhausted his or her administrative remedies after complying with
QAR 255-080-0005, and after the Board denies review, or grants review and either denies or
grants refief. The Board shall notify the inmate/offender that exhaustion has occurred and the
time for judicial appeal of appealable orders shall run from the mailing date of the notice.

Statutory Authority: ORS 144 .335

History:

(2/20/91; 10/9/92, 03/14/97, 06-09-00)

255-080-0005
Procedure for Administrative Review

(1)

An inmate/offender may request an administrative review by sending Exhibit O, Administrative
Review Request Form, to the Board concisely explaining how his cr her case fits the criteria for
review listed in rule 255-080-0010.

An inmate/offender must request administrative review within forty-five (45} days after the mailing
date on the Board's final action on the reviewed issue. The Board will reject a request for
administrative review as untimely unless:

(a) it is physically received by the Board on or before the 45" day after the mailing date on the
Board's final action on the reviewed issue; or

Hs)] it is delivered to the Board by mail in an envelope bearmg a United States Postal Service
{USPS) cancellation stamp dated on or before the 45" day after the mailing date on the
Board's final acticn on the reviewed issue; or

{c) in the case of an inmate, and in the absence of a legible USPS cancellation stamp, the
inmate signed and dated the request and deposited it in the institutional mailing system in
compliance with all applicable Department of Corrections rules on or before the 45" day
after the mailing date on the Board's final action on the reviewed issue.

Regarding Orders of Supervision, an offender must request administrative review within forty-five
{(45) days after the date the offender signed the order or acknowledgement by the supervisory
authority of the offender’s receipt thereof. The Board will reject a request for administrative review
of an order as untimely unless:

(a) it is physically recetved by the Board on or before the 45" day after the date the offender
signed the order or acknowledgement by the supervisory authority of the offender’s
receipt thereof; or

11/02/04 PERM Administrative Review



{b) it is delivered to the Board by mail in an envelope bearing a United States Postal Service
(USPS) canceliation stamp dated on or before the 45" day after the date the offender
signed the order or acknowledgement by the supervisory authority cf the offender’s
receipt thereof.

(4} If the Board or its designee determines that the request is consistent with the criteria as defined in
rules 255-080-0010 and 255-080-0011, and meets the deadline requirements, the Board will
resolve the matter using the procedures outlined in OAR 255-080-0012.

{5) When the Board or its designee denies review, the Board shall send the inmate/cffender written
notice of the specific reasons for denial.

(6) When review is denied, the prior decision is re-affirmed.
Statutory Authority: ORS 144.335

History: {2/1/79; 11/25/81, temporary, 5/19/82; 5/31/85; 5/19/88; 12/6/88; 11/1/89; 2/20/91,
10/9/92, 03/14/97, 06-09-00, 06-14-04, 09/03/04--temporary, 11/02/2004)

255-080-0010
Criteria for Granting a Review

The criteria for granting a review are:

(1) The Board action is not supported by evidence in the record; or

(2) Pertinent information was available at the time of the hearing which, through no fault of the
inmate/offender, was not considered; or

(3) Pertinent information was not available at the time of the hearing, e.g., information concerning
convictions from other jurisdictions; or

(4) The action of the Board is inconsistent with its rules or policies and the inconsistency is not
explained; or

{5) The action of the Board is in violation of constitutional or statutory provisions oris a
misinterpretation of those provisions.

(8) The action of the Board is outside its statutory grant of discretion.
Statutory Authority: ORS 144.335, 183.482(8)
History: (211179, 5/19/88; 12/6/88; 2/20/91; 10/9/92, 03/14/97)

255-080-0011
Limitations on Requests for Administrative Review

All administrative review reguests will be screened by a Board member or a Board designee who may
deny further review of the following matters:

(1) Findings of aggravation when the Board has set the prison term within or below the matrix range;

{2} Findings of aggravaticn when the Board has not overridden a judicial minimum and the prison
term has been set equal to the judicial minimum;

$1/02/04 PERM Administrative Review



(11)

(12)

(13)

(14)

Matters which have previously been appealed and decided on the merits by either the Board or
the appellate court(s);

Administrative review requests considered untimely pursuant to rule 255-080-0005;

Subject matter of a hearing or review and/or Board order other than the Board order being
appealed;

Matters that will not change the parole release date or conditions or length of supervisicn;
Board orders that are not final;
Errors previously corrected:;

Order which sustains a minimum term and the inmate/offender does not contest the crime
severity rating and history risk score;

Order which denies, grants or grants in part an inmate/offender’s request for a prison term
reduction based upon outstanding reformation under ORS 144.122;

Order which refers an inmate/offender for psychological evaluation;

Order which postpcnes an inmate/offender's release date because of:

(a) a Board finding of dangerousness under ORS 144.125(3) and OAR 255-060-0012
(b) an inmate/offender's refusal to submit to a psychological evaluation;

Order which postpones an inmate/offender's release date because of serious misconduct during
confinement; or

Order which denies an inmate/offender's request under ORS 144.228(1) for an early parole
consideration hearing.

Order which sets an initial release date under ORS 144.120, except if inmate/offender contests
the crime severity rating, the history risk score or aggravating factors found by the Board under
Board rules;

Order which sets a date for a parcle consideration hearing under ORS 144.228;

Order which sets a release date or declines to set a release date after a parole consideration
hearing under ORS 144.228.

Statutory Autharity: ORS 144 335

History:

{2/20/91; 10/29/93, 05-09-00, 09-03-04—temporary; 11/02/2004)

11/02/04 PERM Administrative Review



255-080-0012
Administrative Review Hearing Procedure

(N If the Board or its designee determines that the request for review is cansistent with the criteria in
OAR 255-080-0010 and the limits of 255-080-0011, the Board may open the case for review.

(2} The Board may open a case for reconsideration of a finding without receiving a request, without
regard to time limits, and without opening all findings for review and appeal.

(3) The Board may conduct the review using the following methods:

E) administrative file pass, with the number of concurring votes required by
OAR 255-030-0015; or

{b) other administrative action by the Board or its designee, e.g., to correct errors in the
history risk score, crime category, credit for time served, inoperative time or adjusted
commitment dates; or

{c) administrative hearing, in cases where review would cause an adverse result for the
prisoner.
{4) When the Board schedules an inmate/offender for an administrative review hearing and the

inmate/offender has not received the Hearing Packet, the Board may proceed with the hearing, if
the inmate/offender waives the right to adequate notice of the hearing and receipt of the Beard
Review Packet.

(5) The Board shall send the inmate/offender written notice of the Board decision and findings.

Statutory Authority: ORS 144.335
History: {12/6/88; 2/20/91; 10/9/92, 06-09-00)

255-080-0015
Administrative Review Hearing Packet

The Administrative Review Hearing Packet shall contain:

(1) institution face sheet;

{(2) Board Action Form granting administrative review;

{3) all information attached to the Board Action Form granting review,
(4) administrative review request;

(5) all Board Action Forms since the prison term hearing;

(8) psychological evaluations (last 6 months);

(7) correspondence;

(8) field parole analysis report or comparable report;

(9} court orders; and

(10) Inmate's Rights and Board of Parole and Post-Priscn Supervision Procedures.
Statutory History: ORS 144.130; 144.335

History: {5/19/88; 7/1/88; 12/6/88, 11/1/89; 10/9/92)

11/02/04 PERM Administrative Review






Secretary of State
NOTICE OF PROPOSED RULEMAKING*

A Statement of Need and Fiscal Impact accompanies this form,
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Administrative Rules Chapter Number

Agency and Division

Michael R. Washington 503-945-8978

Rules Coordinator Telephone
2575 Center Strect NE, Stz 100 — Salem_ Orepon 97301-4621
Address
RULEMAKING ACTION
ADOPT:
Secure approval of rule numbers with the Administrative Rules Unit prior 1o filing,
AMEND: 255-005-00065
REPEAL:
Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior to filing. E D
FEB 1 5 2005
Amend and Renumber: Sccure approval of rule numbers with the Administrative Rules Unit pricr to filing ARCHIVES DIVISION

SECRETARY OF STATE

RS  144.050, 144.140

Stat. Auth.: ORS

Rule 2.110 of Interstate Compact for Adult Offender Supervision & QAR 291-180-170

Other Authority

None
Stats. Implemented: ORS

RULE SUMMARY

The amendment of this rule is necessary to bring it into conformity with federal law and other administrative
rules regarding Interstate Compact.

A public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin ot 28 days from the date Notice was sent to people on the
agency mailing list, whichever is later. If sufficient hearing requests are received, the notice of the date and time of the rulemaking hearing must be

published in the Oregon Bulletin at least 14 days before the hearing,
ORS 183.335(2)(b){G) requests public comment on whether other optiens should be considered for achieving the rule’s substantive goals while

reducing negative economic impact of the rule on business.
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with federal law and the Administrative Rules of the Department of Corrections regarding Interstate Compact.

Documents Relied Upon; None

.iscal and Economic Impact: We are not aware of any fiscal or economic impact this amendment will have on the
Board, other agencies, local government or identified public.

Administrative Rule Advisory Committee consulted?: No.

If not, why?: The Board of Parole and Post-Prison Supervision enacted this amendment during a business
meeting and due to the nature of the amendments felt it was not necessary to consult the Administrative Rule

Advisory Committee.
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(21)"Inactive Parole and "Inactive Post-Prison Supervision”: The offender remains under
supervisicn however,

(8) There is no direct supervision by a supervising officer and no reguirement of regular
reperting;

(b} There are no additional supervision fees, and

(c) the offender remains subject to arrest by a supervising officer for violation of

conditions of supervision and return to active supervision at any fime until expiration
of the sentence or post-prison supervision term as outlined in Division 84 and

{dy (b)Y and {c] do not apply to those offenders being supervised in another state via
Interstate Compact. Those offenders remain on active parole or post-prison supervision.




DIVISION 5

DEFINITIONS
This rule has been renumbered.

255-005-0005

Definitions
{1) "Abscond": Unauthorized absence from parole or post-prison supervision.
(2) "Active Community Supervision™: A period of supervision in the community, requiring the

supervising officer's regular contact and monitoring to assure that the supervisee complies with
the conditions of parole or post-prison supervision, has ccmmitted no new crimes and has paid
restitution, attorney fees, and compensatory fines, if required.

{3) "Active Supervision™: Supervision reguiring the supervising officer's regular contact and
maonitoring to assure continued compliance with the general and special conditions of parole or
post-prison supervision.

"Active Supervision" shall not include:

(a) the period of confinement in g local, state, or federal correctional facility
while serving on parole or post-priscn supervision;,
(b} the period of time between the suspension of parole or post-prison
supervision and the date parole or post-prisen_supervision is continued,
{c) inactive parole or inactive post-prison supervision;
{d) involuntary commitment to a state or federal psychiatric facility.
(4) “Administrative Sanction”: | ocal, structured, or intermediate sanctions as those terms are

used in OAR 291-58-010 etal, and may include periods of local confinement in jails,
restitution centers, treatment facilities, or similar facilities.

{5) "Aggravation": The factors or elements surrounding the crime which appear to increase the
seriousness of the criminal episode or reflect on the character of the offender pursuant te Exhibit
E-1and E-3.

(6) "BAF": A Board order after a decision called a "Board Action Form".

{7) "Base Range": The range for each crime category reflected in Exhibit C under the "excellent”

column.
{8) "Board": Board of Parole and Post-Prison Supervision.
{9) "Board Review Packet”: The information the Board shall consider at the inmate's hearing.

Each of the Divisions which establishes z hearing shall list the contents of the packet.

(10) "Compensatory Fines": A court-imposed penalty for the commission of a crime resulting in
injury for which the person injured has a remedy by civil action {unless the issue of punitive
damages has been previously decided on a civil case arising out of the same act and transaction).
The court may award compensatory fines in addition to restitution.

02-15-2005 - Notice Definitions



(11)

(12)

(13)

(14)

(15)

(16)

(17)

(18)

(19)

(20)

"Correctional Facility'": Any piace used for the confinement of persons charged with or
convicted of a crime or otherwise confined under a court order.

"Caorrectional Facility™: includes a juvenile facility, if the juvenile is confined for a felony charge
or conviction, and applies to a state hospital only as tc persons detained therein after acquittal of a
crime by reason of mental disease or defect or after a finding of guilty except for insanity.

"Crime Severity Rating”™: A classification for crimes committed prior to November 1, 1989, from
a low of one (1) to a high of seven (7) assigned to each crime, based on the sericusness of the
crime pursuant to Exhibits A-l, A-ll, and A-lll.

"Crime Spree": A set of criminal activities congruent in time or actually overlapping that are sc
jcined by place and circumstances as to be the product of a continuous dispesiticn or intent.

"Date of Return™: The dale another in-state or out-of-state jurisdiction physically returns the
inmate to the Department of Corrections' custady follewing a hold.

"De Novo Hearing™: A new initial prison term hearing, required when a court orders additional
consecutive sentences for crimes which occurred prior to the first prison term hearing.

"Escape™

(a) the unlawful or unautherized departure from custody, a correctional facility or any form of
temporary release or transitional leave;

(b inciudes the unautharized departure or absence from this state or failure to return to this
state by a person who is under the jurisdiction of the Psychiatric Security Review Board;

{c) does not include failure to comply with provisions of a conditional or security release as in
ORS 135.245.

"Future Dispositiocn Hearing": A hearing the Board may set at its discretion for purposes of
deciding whether to deny or grant re-release for a viclation of parole or post-prison supervision

when autharized by law.

"Gang Member"”: A person who asscciates with a group which identifies itself through the use of
a name, unique appearance, language (including hand signs}, the claiming of gecgraphical
territory, or the espousing of a distinctive belief system and one of the purposes of the group is

criminal activity.

“Gang-Related Activity”: Crime committed by a gang member:

{a) with other known gang members;
) against other known gang members; or
(c) against a person who is not a gang member; in order to further the purposes of the

gang or impress other gang members.

"History/Risk Score': A rating from a high of eleven (11) to a low of zero {0} points, reflecting the
prisoner's prior record and other factors which predict the likelihcod of success on parole pursuant
to Exhibit B, Part | and Part Il

02-15-2005 - Notice Definitions



(21}

(22)

(23)

(24)

(25)

(26)

(27)

(28)

(29)

(30)

(31)

"Inactive Parole and "Inactive Post-Prison Supervision”: The offender remains under
supervision however,

(a) [here is no direct supervision by a supervising officer and no requirement of regular
reporting;

{b) There are no additional supervision fees; and

{c) the offender remains subject to arrest by a supervising officer for violation of

conditions of supervision and return to active supervision at any time until expiration
of the sentence or post-prison supervision term as outlined in Division 94, and

{d) {b) and {c) do not apply to those offenders being supervised in another state via Interstate
Compact. Those offenders remain on active parale or post-prison supervision.

"In_Camera Hearing": The inspection of a doccument by the Hearings Officer in private before
the document may be introduced as evidence.

"Initial Parole Release Date": The date, by month, day and year, assigned to a priscner for
parole release based on the prisoner's matrix range, aggravation, mitigation, and judicially
imposed minimum sentence(s).

"Inmate": Any person under the supervision of the Department of Corrections or a local
supervisory authority who is not on parcle, post-prison supervision or probation status
(also referred to as prisoner).

"Inoperative Time": Time spent on abscond, escape, or unauthorized departure from custody,
leave, parole or post-prison supervision, which does not count toward service of the sentence.

“Intensive Supervision”: means enhanced level of supervision exceeding a county’s high risk
level supervision standards. Intensive supervision may include, but nat be limited to, electronic
monitoring, house arrest, curfew, day reporting, supervised housing, multiple supervising officers,
adjunct surveillance by law enforcement or other specialists, increased face-to-face offender
contacts in the community, increased collateral contacts (such as with family, therapist and
employer), community notification, geographic restrictions, offender mileage logs, medication
manitoring (such as depo provera, psychotropics, antabuse), intensive outpatient or residential
treatment programming, urinalysis, and polygraph.

"Less Than the Sum of the Terms™: An action by the Board whereby one or more of the
consecutive ranges are treated as if they are concurrent.

“Mail Date” or “Maziled on Date”: |s the date from which the Board calculates the timelines of
receipt of Administrative Review Requests and other time sensitive responses. The date is
computer generated and scheduled to insure actual mailing cccurred on or before the listed date.

"Matrix Ranges": Ranges of months within which the Board has the discretion to set a prison
term. The ranges are based on crime severity ratings and history/risk scores.

"The Matrix": A table which displays the matrix ranges by showing the intersection of the crime
severity rating and the history/risk score pursuant to Exhibit C.

"Mitigation": The factors or elements surrounding the crime which appear to decrease the
sericusness of the criminal episode or reflect on the character of the prisoner pursuant to Exhibit

E-2 and E-3.

02-15-2005 - Notice Definitions



(32)

(33)

(34)

(35)

(36)

{37)

(38)

(39}

(40)

(41)

(42)

(43)

(44)

(45)

"Offender”: Any person under the supervision of the Department of Correcticns or a local
supervisory authority who is not presently in the custody of a correctional facility, including
persons on probation, parole or post-prison supervisian.

"Parole': Applies to offenders whose crime(s) were commitied before November 1, 1989, A
Board authorized conditional refease from a state correctional facility into the community or to a
detainer,

"Particularly Violent or Otherwise Dangerous Criminal Conduct™ Conduct which is not
merely unpleasant or offensive, but which is indifferent to the value of human safety or property.

"Parole Board Record": The tile the Board maintains for each inmate/offender containing the
information listed in ORS 144.185.

"Period Under Review": Under Division 40, the time already served on the prison term, normally
the three (3) or (5) year period prior to the personal review hearing.

"Post-Prison Supervision™: Applies to crimes committed on or after November 1, 1989. A term,
as set by statute or the court under the supervision of the Department of Corrections or a
carrectional agency designated by the Department or a local supervisory authority.

"Principal Range™: The range of months for the crime holding the highest crime severity rating.
When the ranges are the same, the Board shall designate one range as the principal range.

"Preponderance": Evidence which is of greater weight or more convincing than the evidence
offered in opposition to it.

“"Probable Cause™: A substantial objective basis for believing that more likely than not an
offense or violation has been committed and the person to be arrested has committed it.

"Prison Term™: The Board esfablished time the inmate must serve before the initial parole
release date, in accordance with applicable laws and the Board's Administrative Rules.

"Prison Term Hearing": The hearing at which the Board establishes an inmate's prison term
and initial parole release date.

"Revocation": An action by a Sanction Authority to terminate an offender's parole or post-prison
supervision. Sanction Authority may resume an offender’'s parole or post-prison supervision
following the act of revocation,

"Revocation Hearing": A hearing to determine whether a violation of conditions of parole or
post-prison supervision occurred and whether the Hearings Officer should recommend that the
parolee or offender return to custody or continue on parole or post-prison supervision with
additional conditions. {Commonly known as a Morrissey Hearing)

“Sanction Authority”: Means the Board for felony offenders sentenced by the court for crimes
occurring before November 1, 1989, or sentenced to more than 12 months in the custody of the
Depariment of Corrections or sentenced to 12 months or less and have additional sentences of
greater than 12 months; and the Local Supervisory Authority for felony offenders sentenced by the
court to 12 months or less.

02-15-2005 - Notice Definiticns



(46)

(47)

(48)

(49)

(50)

(51)

(52)

(53)

(54)

(55)

{56)

(57)

(58)

“Sexually Violent Dangerous Offender”: means an inmate/offender who has psychopathic
personality features, sexually deviant arousal patterns or interests and a history of sexual assault,
and who the Board or Local Supervisory Authoerity finds presents a substantial probability of
committing an offense listed in OAR 255-060-0008(6). “History of sexual assault” means that an
inmate/cffender has engaged in unlawful sexual conduct that is not revealed to the crime for
which the inmate/offender is currently on parole or post-prison supervision and sericusly
endangered the life or safety of another persan or involved a victim under twelve (12) years of
age.

"Sericus Physical Injury”: Any physical injury which creates a substantial risk of death, or which
causes serious and protracted disfigurement, or impairment of health or protracted loss or
impairment of the function of any bodily crgan.

"Stranger": A perscn who is either unknown to a victim or with whom the victim has a superficial
acquaintance or acquaintance of short duration or infrequent contact.

“"Subcategory™: The criteria for rating criminal conduct within the crime categories based on the
seriousness of the offense (Exhibit A).

"Subordinate Range"”: Any range less than or equal to the principal range.

"Subpoena Duces Tecum™: A subpoena requiring the party to appear at a hearing with a
document or piece of evidence to be examined at the hearing.

"Summing the Ranges™: Adding ranges of cansecutive sentences te produce a unified range
pursuant to OAR 255-035-0021.

"Supervising Officer”: Parole and post-prison supervision officer.

"Supervisory Authority”: The state or local corrections agency or official designated in each
county by that county’s Board of County Commissioners or County Court to operate correction
supervision services, custodial facilities, or both {per ORS 144.087(1)).

"Unauthorized Absence™: Time spent outside a state correctional facility without Department of
Corrections' or local supervisory_authority's authorization, whether it is an escape or an
unautherized departure.

"Unified Range": The total range computed under OAR 255-035-0021 for consecutive
sentences.

"Unsum the Ranges": To establish a matrix range at less than the unified range. The effect of
unsumming is treatment of one or more ranges as if concurrent.

"Variations™: The time periods which the Board may use to set a prisen term above or below the
matrix range pursuant to Exhibit D.
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{59) "Victim™: The actual victim, a representative selected by the victim, the victim's next of kin or, in
the case of abuse or corpse in any degree, an appropriate member of the immediate family of the
decedent (Per ORS 144.120(7)).

The person or persons who have suffered financial, social, psychological or physical harm as a
result of a crime and includes, in the case of & hemicide or abuse or corpse in any degree, a
member of the immediate family of the decedent and, in the case of a minor victim, the legal

guardian of the minor (Per ORS 131.007).

Statutory Authority: ORS 144.050, 144 140
History: (5/19/88; 12/6/88; 11/1/89; 10/5/90; 10/15/91; 10/9/92, 03/14/97, Temparary 11/14/97,

05/11/98, 02-15-05)
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Secretary of State
NOTICE OF PROPOSED RULEMAKING*

A Statement of Need and Fiscal Impact accompanies this form

Board of Parole & Post-Prison Supervision 255

Agency and Division Administrative Rules Chapter Number

Michael R. Washinpgton 503-945-8978

Rules Coordinator Telephone -

2575 Center Street NE, Ste 100 — Salem, Oregon 97301-4621
Address

RULEMAKING ACTION

ADOPT:

Seewre approval of rule numbers with the Administrative Rules Unit prior to filing,

AMEND: 255-094-0000, 255-094-0010

REPEAL:

Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior to filing F i L E D

FEB 1 5 2005

ARCHIVES DIVISION
SECRETARY OF STATE

Amend and Renumber: Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

ORS  144.050, 144.140

Stat. Auth.: ORS

Rule 2.110 of Interstate Compact for Adult Offender Supervision & QAR 291-180-170

Other Authority

None
Stats. Implemented: ORS

RULE SUMMARY

The amendment of these rules is necessary for purposes of clarification and to bring one of the rules into
conformity with federal law and other administrative rules regarding Interstate Compact.

A public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was sent to people on the
agency mailing list, whichever is later. If sufficient hearing requests are received, the notice of the date and time of the rulemaking hearing must be
published in the Oregon Bulletin at least 14 days before the hearing.

ORS 182.335(2)(b)(G) requests public comment on whether other options should be considered for achieving the rule’s substantrve goals while
reducing negative economic impact of the rule on business.

QU ~-Q% -OS

Tast Day for Public Comment

R R N

‘iﬁﬁi&tﬁfiﬁa‘ﬂ&};ﬂ 03 -\570)

Signature and Date
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Michael R. Washington, Chair

Printed name

*The Oregon Bulletin is published on the 1st of each month and updates the Tule text found in the Oregon Administrative Rules Compilation. Notice forms must be submitted to the Administrative
Rules Unit, Oregon State Archives, 800 Summer Street NE, Salem, Oregon 97310 by 5:00 pm on the 15th day of the preceding menth unless this deadline falls on a Saturday, Sunday or legal holiday

when Notice forms are accepted until 5:00pm on the preceding workday. ARC 9232003



Secretary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Proposed Rulemaking Hearing or a Natice of Proposed Rulemaking accompanies this form.

Agency and Division Administrative Rules Chapter Number

In the Matter of:

Statutory Authority: ORS 144 050, 144.140

Other Authority: Rule 2.110 of Interstate Compact for Adult Offender Supervision & OAR 291-180-170

Statutes Implemented: ORS None

Need for the Rule(s): The amendment of these rules is necessary for purposes of clarification and to bring one of
the rules into conformity with federal law and other administrative rules regarding Interstate Compact.

Documents Relied Upon: None

fiscal and Economic Impact: We are not aware of any fiscal or economic impact this amendment will have on the
Board, other agencies, local government or identified public.

Administrative Rule Advisory Committee consulted?: No.

If not, why?: The Board of Parole and Post-Prison Supervision enacted this amendment during a business
meeting and due to the nature of the amendments felt it was not necessary to consult the Administrative Rule

Advisory Committee.

Wbt 2. Hendiss —
N I st st 035700

Signer and Date

Michael R. Washington, Chair

Printed name

~dministrative Rules Unit, Archives Division, Secretary of State, 800 Summer Strest NE, Salemn, Oregon 97310 ARC 925-1997



255-094-0000

DIVISION 94

ACTIVE AND INACTIVE PAROLE
AND POST-PRISON SUPERVISION
{ORS 144.085 AS AMENDED BY SB1145 §22, EFFECTIVE DATE 7/1/95)

Period of Active Parole or Post-Prison Supervision

(1)

The minimum periods of active parole and post-prison supervision shall be:

(a)

(b)

{c)

(d)

six (6) months for offenders whose crimes were committed on or after November 1, 1889,
and whose crimes fall within sentencing guidelines crime categaories 1, 2 and 3;

twelve (12) months for offenders whose crimes were committed on or after November 1,
1989, and whose crimes fall within sentencing guidelines crime categories 4, 5,6, 7, 8,9
and 10;

for offenders whose crimes were committed after December 4, 1986, but prior to
November 1, 1989, the period of active supervision shall be set by determining the
equivalent sentencing guidelines crime category and applying sub-section (a) and (b)
above, subject to the exceptions in section (2) below,

for offenders whose crimes were committed prior to December 4, 1986, the Board shall
apply the rules in effect at the time the crime was committed.

The following mintmum periods of active parole and post-prison supervision
are exceptions to section (1) of this rule:

three (3) years for offenders sentenced as dangerous offenders under ORS 161.725 to
161.737;

three (3) years for offenders sentenced for murder under ORS 163.115;
three (3) years for offenders sentenced for aggravated murder under ORS 163.105;

offenders sentenced for Rape |, Sodomy |, Sexual Penetration |, Sexual Penetration 2,
Sex Abuse 2, and Attempts of these which occurred on or after September 29, 1981, shall
serve active supervision to the expiration of the indeterminate sentence,

offenders sentenced for Sex Abuse | or Attempted Sex Abuse | for crimes oceurring on or
after November 4, 1993, shali serve active supervisian to the expiration of the
indeterminate sentence;

offenders sentenced for Sodomy 1l or Rape |l for crimes occurring ¢n or after October 23,
1999, shall serve active supervision to the expiration of the indeterminate sentence.

offenders sentenced for Sex Abuse | or Attempted Sex Abuse |, for crimes which
occurred on or after November 1, 1988, and prior to November 4, 1993, will serve active
supervisicn in accerdance with the period of post-prison supervision set by the sentencing
court and the sentencing guidelines grid;
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(4)

(%)

(6)

{n) offenders sentenced for Rape |, Sodomy |, Sexual Penetration |, Sexual Penetration 2, or
Sexual Abuse |, which occurred on or after December 4, 1986, and prior to November 1,
1989, shall serve a minimum of 36 months active supervision or to expiration of the
sentence which ever comes first;

() offenders sentenced for Robbery in the First Degree under ORS 164.415 which occurred
on ar after June 30, 1985, shall serve a minimum period of 36 months active supervision;
and

)i offenders sentenced for Arson in the First Degree under ORS 164.325 which occurred on

or after June 30, 1985, shall serve minimum period of 36 months active supervision; and.

(k) offenders sentenced as sexually violent dangerous offenders pursuant {o Chapter 163
{1999 OR Laws) for crimes committed on or after October 23, 1999, shall serve active
supervision for life.

Upan completion of the specified period of active parole or post-prison supervision, the
supervisory authority shall place the offender on inactive supervision status subject to the
exceptions in QAR 255-094-0010, and notify the Board of the status change.

Upon revocation of supervision and rerelease to the community, the period of active supervision

shall be as provided in OAR 255-094-0000(1 & 2) erto the-expiration-of the sentence; whichever
isenger provided that the period of active supervision does not exceed the sentence expiration

date.

After a rereleased offender has completed the minimum active supervision period as provided in
OAR 255-94-000 (1)(2) and has substantially fulfilled the conditions of supervision, the
supervising officer may place the offender on inactive supervision.

Inmate/offenders found to be sexually violent dangerous offenders pursuant to OAR 255-060-
0008(6) shall be subject to intensive supervision for the full period of parole or post-prison
supervision as defined in QAR 255-005,

Statutory Authority: ORS 144.085, SB 1145 (passed in 1995 Legislative session), Chapters 163

History:

8924 (1999 OR Laws)
(09/01/95, 03/14/97, 12-15-99, 02-15-00, 01-12-01, 02-15-05 - NOTICE)
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255-094-0010
Exceptions to Inactive Supervision and Return to Active Supervision

M Nc sooner than thirty days prior to the expiration of the offender's active period of supervised
parole or post-prison supervision or during a period of inactive supervision, the supervising officer
or designee may send to the Board a report on offenders who have not substantially fulfiled the
supervision conditions, or whe have failed to complete payment of restitution. The supervising
officer or designea may request continuation on active supervision, or return o active supervision
if it is in the community's or the offender's best interest.

This report shall include:

{a) an evaluation of the offender's compliance with supervision conditions;

{b) the status of the offender's court ordered monetary obligations, including fines and
restitution, if any;

(c) the offender's employment status;

{d) the offender's address;

{e) treatment program outcome;

(f) any new criminal activity;

{g) other relevant information;

{h) a recommendation that the Board extend the active supervision period or return the

offender to active supervision.

(2) After reviewing the report, if the Board or it's designated representative finds the offender has not
substantially fulfilled the supervision conditions, or it is in the offender's or the community's best
interest, the Board may order that the offender remain on active supervision or return to active
supervision for the remainder of the supervision period set by the sentencing court or set by law.
The Board shall send the offender notice of the continuation or return to active supervision.

(3) Once extended or returned to active supervision, the supervising officer may place the offender
on inactive supervision when the offender has substantially fulfilled the conditions of supervision
and completed restitution payments, or active supervision is no longer in the best interest of the
offender and the community.

{4) When an offender is on inactive supervisicn or is being supervised via Interstate Compact the
general and special conditions of supervision shall remain in effect with the foillowing exceptions
for those offenders being supervised in the State of Cregon:

{(a) General condition #1: Pay supervision fees {fines, restitution or other fees
previously ordered by the Board remain in effect);
—— by Generalcondition#5—Remain inthe State-of Oregon-untibwritten-permissionto
—Ieavet&gmn%ed—by—ﬂ;e@epaﬁmen@e#@e#ee%n&ep&eeu%emmumty

(a) Gene%%n@%@n#@ha%@&ne&he@emp#ewne%newesadeneewmwer
— e permission-from-the -Depadment-of Corrections-or-a county community correstions

————agency;
{dib) Special Conditions specifically deleted by the Board.

Statutory Authority: ORS 144.085, SB1145 (passed during 1995 Legislative session).
History: (09/01/95- Notice, 03/14/97, 02-15-05 - NOTICE)

255-094-0015
Return to Active Supervision
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(M An offender is subject fo arrest for violations of conditions of supervision while on either
active or inactive supervisicn.

(2) The Board may return an offender to active supervisicn for the remainder of the supervision
period set by the sentencing court or set by law when the Beard receives a report from the
supervising agency showing goad cause why the inactive status is na longer in the offender’'s best
interest or the best interest or safety of the community.

{3) If the supervising agency has good cause to return an offender to active supervision, and
the whareabouts of the offender are unknown, the supervising agency may request a
warrant from the Board.

{4) When an offender is returned to active supervision status, all general conditions plus all
previously imposed special cenditions shall be in effect.

Statutery Authority: ORS 144.085, SB1145 (passed during 1995 Legislative session).
History: {09/01/95 - Notice, 03/14/97, 12/15/99, 01-12-01)

255-094-0020
Sentence Expiration

{1) During the pendency of violation proceedings, the running of the supervision period both active
and inactive, the sentence is stayed, and the Board retains jurisdiction over the offender until the
proceedings are resolved. The Board may grant credit toward the sentence for time the offender
serves incarcerated pending the violation proceedings.

(2) These rules shall not preclude more than one extensicn or renewal of active parole or post-prison
supervision, however an extension or renewal pericd may not exceed the maximum sentence.

{3) After expiration of the sentence of an offender on parole or post-prisen supervision, the
Board shall send written notice of the expiration to the offender and the supervisory authority.

(4) For offenders sentenced as sexually viclent dangerous offenders pursuant to Chapter 163 {1829 OR
Laws) for crimes committed on or after October 23, 1899, upen receipt of a court order resentencing the
offender and terminating post-prison supervision, the Board shall send written notice of the termination of
post-prison supervision to the offender and supervisory authority.

Statutory Authority: ORS 144.085, SB1145 (passed during 1985 Legislative session}, Chapter 163 (1999 OR
Laws).
History: {09/01/95 - Notice, 03/14/97, 12/15/99)
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DIVISION 94

ACTIVE AND INACTIVE PAROLE
AND POST-PRISON SUPERVISION
(ORS 144.085 AS AMENDED BY SB1145 §22, EFFECTIVE DATE 7/1/95)

255-094-0000
Period of Active Parole or Post-Prison Supervision

(1) The minimum periods of active parole and post-prison supervision shall be:

(a) six (6) months for offenders whose crimes were committed on or after November 1, 1989,
and whose crimes fall within sentencing guidelines crime categories 1, 2 and 3;

(b) twelve (12) months for offenders whose crimes were committed on or after November 1,
1889, and whose crimes fall within sentencing guidelines crime categories 4, 5,6, 7, 8, 9
and 10;

(c) for offenders whose crimes were committed after December 4, 1886, but prior to

November 1, 1989, the period cf active supervision shall be set by determining the
equivalent sentencing guidelines crime category and applying sub-section (a) and (b)
above, subject to the exceptions in section (2) below;

{d) for offenders whose crimes were committed prior to December 4, 1986, the Board shall
apply the rules in effect at the time the crime was committed.

(2) The following minimum periods of active parcle and post-prison supervision
are exceptions to section (1) cof this rule:

(a) three (3) years for offenders sentenced as dangerous offenders under ORS 161.725 to
161.737;

{b} three (3) years for offenders sentenced for murder under ORS 163.115;
(c) three {3) years for offenders sentenced for aggravated murder under CRS 163.105;

{d) offenders sentenced for Rape |, Sodomy |, Sexual Penetration |, Sexual Penetration 2,
Sex Abuse 2, and Attempts of these which occurred on or after September 29, 1991, shall
serve active supervision to the expiraticn of the indeterminate sentence;

(e) offenders sentenced for Sex Abuse | or Attempted Sex Abuse I for crimes occurring on or
after November 4, 1993, shall serve active supervision to the expiration of the
indeterminate sentence;

(H offenders sentenced for Sodomy |l or Rape |l for crimes occurring on or after October 23,
1899, shall serve active supervision to the expiration of the indeterminate sentence.

{g) offenders sentenced for Sex Abuse | or Attempted Sex Abuse |, for crimes which
occurred on cr after November 1, 1989, and prior to November 4, 1993, will serve active
supervision in accordance with the period of post-prison supervision set by the sentencing
court and the sentencing guidelines grid,
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(h) offenders sentenced for Rape |, Sodomy |, Sexual Penetration |, Sexual Penetration 2, or
Sexual Abuse |, which occurred on or after December 4, 1986, and prior to November 1,
1988, shall serve a minimum of 36 months active supervision or to expiration of the
sentence which ever comes first;

0] offenders sentenced for Rabbery in the First Degree under ORS 164.415 which occurred
on or after June 30, 1995, shall serve a minimum period of 36 months active supervision,
and

() offenders sentenced for Arson in the First Degree under ORS 164.325 which occurred on

or after June 30, 19385, shall serve minimum period of 36 months active supervision; and.

(k) offenders sentenced as sexually violent dangerous cffenders pursuant to Chapter 163
(1999 OR Laws) fer crimes committed on or after October 23, 19389, shall serve active
supervision for life.

Upcn completion of the specified period of active parcle or post-prison supervision, the
supervisory authority shall place the offender on inactive supervision status subject to the
exceptions in OAR 255-094-0010C, and notify the Board of the status charge.

Upon revocation of supervision and rerelease to the community, the period of active supervision
shall be as provided in OAR 255-094-0000(1 & 2) erdo-the-expiration of the sentence whichever
is-lenger provided that the period of active supervision does not exceed the sentence expiration

date,

After a rereleased offender has completed the minimum active supervision periad as provided in
OAR 255-94-000 (1)(2) and has substantially fulfilled the conditions of supervision, the
supervising officer may place the offender on inactive supervision.

Inmate/offenders found to be sexually violent dangerous cffenders pursuant to OAR 255-060-
0008(6) shall be subject to intensive supervision for the full period of parole or past-prison
supervision as defined in OAR 255-005.

Statutory Authority: ORS 144.085, SB 1145 (passed in 1995 Legislative session), Chapters 163

History:

& 924 (1999 OR Laws)
(09/01/95, 03/14/97, 12-15-99, 02-15-00, 01-12-01, 04-25-05 - PERM)
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255-094-0010
Exceptions to Inactive Supervision and Return to Active Supervision

{1 No sooner than thirty days prior to the expiration of the offender's active period of supervised
parole or post-prison supervisicn or during a pericd of inactive supervision, the supervising officer
or designee may send to the Beard a report on offenders whao have not substantially fulfilled the
supervision conditions, or who have failed to complete payment of restitution. The supervising
officer or designee may request continuation on active supervision, or return to active supervisicn
if itis in the community’s or the offender's best interest.

This report shall include:

(a) an evaluation of the offender's compliance with supervision conditions;

{b) the status of the offender's court crdered menetary obligations, including fines and
restitution, if any;

{c) the offender's employment status,

{d) the offender's address;

{(e) treatment program outcome;

(N any new criminal activity;

(g} other relevant information;

(h) a recommendation that the Board extend the active supervision period cr return the

offender to active supervision.

{2) After reviewing the report, if the Board or it's designated representative finds the offender has not
substantially fulfilled the supervision conditions, or it is in the offender's or the community's best
interest, the Board may order that the offender remain on active supervision or retumn to active
supervision for the remainder of the supervision pericd set by the sentencing court or set by law.
The Board shall send the offender notice of the continuation or return to active supervision.

(3) Once extended or returned to active supervision, the supervising officer may piace the offender
on inactive supervision when the offender has substantially fulfilled the conditions of supervision
and completed restitution payments, or active supervision is no longer in the best interest of the
offender and the community.

{4) When an offender is cn inactive supervision gr is being supervised via Interstate Compact the
general and special conditions of supervision shall remain in effect with the following exceptions
for those offenders being supervised in the State of Oregon:

(a) General condition #1: Pay supervision fees (fines, restitution or other fees
previously ordered by the Board remain in effect);

Md%—%%@%&eﬁ@m@%ﬂemmismm to
%eavm&g;an%ed—by th&era#meﬂPeFCor{ecneﬂsap&eeaﬂw—eemmuﬂ%y

{c) Genaaleenéiﬁea-##@hangeﬂe#ﬁepemp#eymeﬁbmwesidencewmout pries

{d¥b) Special Conditions specifically deleted by the Board.

Statutory Authority: CORS 144.085, SB1145 (passed during 1995 Legislative session}.
History: {08/01/95- Notice, 03/14/97, 04-25-05 - PERM}
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255-094-0015
Return to Active Supervision

(1) An offender is subject to arrest for viclations of conditions of supervision while cn either
active or inactive supervision.

(2) The Beard may return an offender to active supervision for the remainder of the supervision
period set by the sentencing court or set by law when the Board receives a report from the
supervising agency showing gocd cause why the inactive status is no longer in the offender’s hest
interest or the best interest or safety of the community.

{3) If the supervising agency has good cause to return an offender to active supervision, and
the whereabouts of the offender are unknown, the supervising agency may request a
warrant from the Board.

{4) When an offender is returned to active supervision status, all general conditions plus all
previously imposed special conditions shall be in effect.

Statutory Authority: ORS 144.08%, SB1145 (passed during 1995 Legislative session).
History: (09/01/95 - Notice, 03/14/97, 12/15/99, 01-12-01)

255-094-0020
Sentence Expiration

(1) During the pendency of viclation proceedings, the running of the supervision period both active
and inactive, the sentence is stayed, and the Board retains jurisdiction over the offender until the
proceedings are resclved. The Board may grant credit toward the sentence for time the offender
serves incarcerated pending the violaticn proceedings.

{2} These rules shall not preclude more than one extension or renewal of active parole or post-prison
supervision, however an extension or renewal period may not exceed the maximum sentence.

(3) After expiration of the sentence of an offender on parole or post-prison supervision, the
Board shall send written notice of the expiration to the offender and the supervisory authority.

{4) For offenders sentenced as sexually violent dangerous offenders pursuant to Chapter 163 (1989 OR
Laws) for crimes committed on or after October 23, 19993, upon receipt of a court order resentencing the
offender and terminating post-prison supervisicn, the Board shall send written notice of the termination of
post-prison supervision to the offender and supervisory authority.

Statutory Authority: ORS 144.085, SB1145 {passed during 1995 Legislative session}, Chapter 163 (1999 OR
Laws).
History: (09/01/95 - Notice, 03/14/97, 12/15/99)
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DIVISION &

DEFINITIONS
This rule has been renumbered.

Definitions
(1 "Abscond": Unauthorized absence from parole or post-prison supervision.
{2) "Active Community Supervision”: A period of supervision in the community, requiring the

supervising officer's regular contact and monitoring to assure that the supervisee complies with
the conditions of parole or post-prison supervision, has committed no new crimes and has paid
restitution, attorney fees, and compensatory fines, if required.

{3) "Active Supervision”: Supervision requiring the supervising officer's regular contact and
maonitoring to assure continued compliance with the general and special conditions of parole or
post-prisan supervision.

"Active Supervision” shall not include:

(a) the period of confinement in g local, state, or federal correctional facility
while serving on parole or post-prison supervision,
{b) the period of time between the suspension of parole or post-prison
supervision and the date parcle cr post-prison_supervision is continued;
(c) inactive parole or inactive post-prison supervision;
{(d) involuntary commitment to a state or federal psychiatric facility.
(4) “Administrative Sanction”: Local, structured, or intermediate sanctions as those terms are

used in QAR 291-58-010 etal, and may include periods of focal confinement in jails,
restitution centers, treatment facilities, or similar facilities.

(5} "Aggravation”: The factors or elements surrounding the crime which appear to increase the
seriousness of the criminal episode or reflect on the character of the offender pursuant to Exhibit
E-1and E-3.

(6} "BAF": A Board order after a decision called a "Beard Action Form”.

(7 "Base Range”: The range for each crime category reflected in Exhibit C under the "excellent"
column.

(8) "Beard": Board of Parole and Post-Prison Supervision.

{9) "Board Review Packet™: The information the Board shall consider at the inmate's hearing.

Each of the Divisions which establishes a hearing shall list the contents of the packet.

(10) "Compensatory Fines": A court-imposed penalty for the commission of a crime resulting in
injury for which the person injured has a remedy by civil action {unless the issue of punitive
damages has been previously decided on a civil case arising out of the same act and transaction).
The court may award compensatory fines in addition to restitution.
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(11)

(12)

(13)

(14)

(15)

(16)

(17)

{18)

(1%)

(20)

"Correctional Facility": Any place used for the confinement of persens charged with or
convicted of a crime or otherwise confined under a court order.

"Correctional Facility™: includes a juvenile facility, if the juvenile is confined for a felony charge
or conviction, and applies to a state hospital only as to persons detained therein after acquittal of a
crime by reason of mental disease or defect or after a finding of guilty except for insanity.

"Crime Severity Rating™: A classification for crimes committed prior to November 1, 1989, from
a low of one (1) to a high of seven (7) assigned to each crime, based on the seriousness of the
crime pursuant to Exhibits A-l, A-ll, and A-Ill.

"Crime Spree™: A set of criminal activities congruent in time or actually overlapping that are so
joined by place and circumstances as to be the product of a continuous disposition or intent.

"Date of Return": The date another in-state or out-of-state jurisdiction physically returns the
inmate to the Department of Corrections' custedy following a hold.

"De Nove Hearing'™: A new initial prison term hearing, required when a court orders additicnal
consecutive sentences for crimes which occurred prior to the first prison term hearing.

Ilgs@@ll:

(a) the unlawful or unauthorized departure from custody, a correctional facility or any form of
temporary release or transitional leave;

{b) includes the unauthorized departure or absence from this state or failure to return to this
state by a person who is under the jurisdiction of the Psychiatric Security Review Board,;

{c) does not include failure to comply with provisions of a conditional or security release as in
ORS 135.245.

"Future Disposition Hearing": A hearing the Board may set at its discretion for purposes of
deciding whether to deny cor grant re-release for a violation of parole or post-prison supervision
when authorized by law.

"Gang Member": A person who associates with a group which identifies itself through the use of
a name, unique appearance, language (including hand signs), the claiming of geographical
territory, or the espousing of a distinctive belief system and one of the purposes of the group is
criminat activity.

“Gang-Related Activity”: Crime committed by a gang member:

{a} with other known gang members;
{b) against other known gang members; or
(c) against a person who is not a gang member; in order to further the purposes of the

gang or impress other gang members.

“"History/Risk Score": A rating from a high of eleven (11} to a low of zero (0) points, reflecting the
prisoner's prior record and other factors which predict the likelihocd of success on parole pursuant
to Exhibit B, Part{ and Part Il.
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(1)

(22)

(23)

(24)

(25}

(26)

(27)

(28)

(29)

{30}

(31)

“Inactive Parole and "Inactive Post-Prison Supervision”: The offender remains under
supervision however;

(a) [here is no direct supervision by a supervising officer and ne requirement of regular
reporting;

{b) There are no additional supervision fees; and

(c) the offender remains subject to arrest by a supervising officer for violation of

conditions of supervision and return to active supervision at any time until expiration
of the sentence or post-prison supervision term as outlined in Division 94 and

{d) (b} and {c) do not apply to those offenders being supervised in another state via Interstate
Compact. These offenders remain on gctive parole or post-prison supervision.

“In Camera Hearing"”: The inspection of a document by the Hearings Officer in private before
the document may be introduced as evidence.

“Initial Parole Release Date": The date, by month, day and year, assigned to a prisoner for
parole release based on the prisoner's matrix range, aggravation. mitigation, and judictally
imposed minimum sentence(s).

"Inmate": Any person under the supervisicn of the Department of Carrections or a local
supervisory authority who is not on parole, post-prison supervision or probation status
{also referred to as priscner).

"Inoperative Time™: Time spent on abscond, escape, or unauthorized departure from custody,
leave, parole or post-prison supervision, which does not count toward service of the sentence.

“Intensive Supervision”: means enhanced level of supervision exceeding a county’s high risk
level supervision standards. Intensive supervision may include, but not be limited to, electronic
monitoring, house arrest, curfew, day reporting, supervised housing, multiple supervising officers,
adjunct surveillance by law enforcement or other specialists, increased face-to-face offender
contacts in the community, increased collateral contacts {such as with family, therapist and
employer), community notification, geographic restrictions, offender mileage logs, medication
monitoring (such as depo provera, psychotropics, antabuse), intensive outpatient or residential
treatment programming, urinalysis, and polygraph.

“Less Than the Sum of the Terms™: An action by the Board wherehy cne or more of the
consecutive ranges are treated as if they are concurrent.

“Mail Date” or “Mailed on Date”: Is the date from which the Board calculates the timelines of
receipt of Administrative Review Requests and other time sensitive responses. The date is
computer generated and scheduled to insure actual mailing occurred on or before the listed date.

"Matrix Ranges™: Ranges of months within which the Board has the discretion to set a prison
term. The ranges are based on crime severity ratings and history/risk scores.

"The Matrix": A table which displays the matrix ranges by showing the intersection of the crime
severity rating and the history/risk score pursuant to Exhibit C.

"Mitigation": The factors ar elements surrcunding the crime which appear te decrease the
seriousness of the criminal episode or reflect on the character of the prisoher pursuant to Exhibit
E-2 and E-3.
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(32)

(33)

(34)

(35)

(386)

(37)

(38)

(39)

(40)

(41)

(42)

(43)

(44)

(45}

"Offender™: Any person under the supervision of the Department of Corrections or a local
supervisory autharity who is not presently in the custody of a correcticnal facility, including
persons on probation, parole or pest-prison supervision.

“Parole": Applies to offenders whose crime(s) were committed before Novermber 1, 1989. A
Board authorized conditional release from a state correctional facility into the community or to a
detainer.

"Particularly Violent or Otherwise Dangerous Criminal Conduct”: Conduct which is not
merely unpleasant or offensive, but which is indifferent to the value of human safety ar property.

"Parole Board Record": The file the Board maintains for each inmate/offender containing the
information listed in ORS 144.185.

"Period Under Review": Under Division 40, the time already served on the prison term, normally
the three (3) or (5) year period prior to the personal review hearing.

"Post-Prison Supervision": Applies to crimes committed on or after November 1, 1989. A term,
as set by statute or the court under the supervision of the Department of Corrections or a
correctional agency designated by the Department or a local supervisory authority,

"Principal Range™: The range of months for the crime helding the highest crime severity rating.
When the ranges are the same, the Board shall designate one range as the principal range.

"Preponderance”: Evidence which is of greater weight or more convincing than the evidence
offered in opposition to it.

"Probable Cause™: A substantial objective basis for believing that more likely than not an
offense or violation has been committed and the person to be arrested has committed it.

"Prison Term": The Board established time the inmate must serve hefore the initial parole
release date, in accordance with applicable laws and the Board's Administrative Rules.

"Prison Term Hearing": The hearing at which the Board establishes an inmate's prison term
and initial parole release date.

"Revocation”. An action by a Sanction Authority to terminate an offender’s parole or post-prison
supervisicn. Sanction Authority may resume an offender’s parole or post-prison supervision
following the act of revocation,

"Revocation Hearing": A hearing to determine whether a viclation of conditions of parole or
post-prison supervision occurred and whether the Hearings Officer should recommend that the
parolee or offender return to custody or continue on parcle or post-prison supervision with
additional conditions. (Commonly known as a Morrissey Hearing)

“Sanction Authority’”: Means the Board for felony offenders sentenced by the court for crimes
occurring before November 1, 1989, or sentenced to more than 12 months in the custody of the
Department of Corrections or senienced to 12 months or less and have additional sentences of
greater than 12 months; and the Local Supervisory Authority for felony offenders sentenced by the
court to 12 months or less.
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(46)

(47)

(48)

(49)

(50}

(31)

(52)

{33)

(54)

(35)

(56)

(57)

(58)

“Sexually Violent Dangerous Offender”: means an inmate/offender who has psychopathic
personality features, sexually deviant arcusal patterns or interests and a history of sexual assault,
and who the Board or Local Superviscry Authority finds presents a substantial prehability of
committing an offense listed in OAR 255-060-0008(6). “History of sexual assault” means that an
inmate/offender has engaged in unfawful sexual conduct that is not revealed to the crime for
which the inmate/offender is currently on parole or post-prison supervision and seriously
endangered the life or safety of another person ar involved a victim under twelve (12) years of
age.

"Serious Physical Injury"™: Any physical injury which creates a substantial risk of death, or which
causes serious and protracted disfigurement, or impairment of health or protracted loss or
impairment of the function of any bodily organ.

"Stranger”: A person who is either unknown to a victim or with whom the victim has a superficial
acquaintance or acquaintance of short duration or infrequent contact.

"Subcategory™: The criteria for rating criminal conduct within the crime categories based on the
sericusness of the offense {Exhibit A).

"Subordinate Range™: Any range less than or equal to the principal range.

"Subpoena Duces Tecum™: A subpoena requiring the party to appear at a hearing with a
document or piece of evidence to be examined at the hearing.

"Summing the Ranges™: Adding ranges of consecutive sentences to produce a unified range
pursuant to OAR 255-035-0021.

"Supervising Officer": Parole and post-prison supervision officer.

"Supervisory Authority™: The state or local corrections agency or officiat designated in each
county by that county's Board of County Commissioners or County Court to operate correction
supervision services, custodial facilities, or both (per ORS 144.087(1)).

"Unauthorized Absence": Time spent outside a state correctional facility without Department of
Corrections' or local supervisory authority's authorization, whether it is an escape or an
unauthorized departure.

Unified Range™: The total range computed under OAR 255-035-0021 for consecutive
sentences.

"Unsum the Ranges™: To establish a matrix range at less than the unified range. The effect cf
unsumming is treatment of one or more ranges as if concurrent.

"Variations": The time periods which the Board may use to set a prison term above or below the
matrix range pursuant to Exhibit D.
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{59) "Victim™: The actual victim, a representative selected by the victim, the victim'’'s next of kin or, in
the case of abuse or corpse in any degree, an appropriate member of the immediate family cf the
decedent (Per ORS 144.120(7)}.

The person or persons who have suffered financial, social, psychclogical or physicat harm as a
result of a crime and includes, in the case of a homicide or abuse or corpse in any degree, a
member of the immediate family of the decedent and, in the case of a minor victim, the legal
guardian of the minor {Per ORS 131.007).

Statutery Autherity: ORS 144.050, 144.140
History: (5/19/88; 12/6/88; 11/1/89; 10/5/90; 10/15/91; 10/9/92, 03/14/87, Temporary 11/14/97,
05/11/98, 04/25/05 - PERM)
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255-075-0035
Representation/Ability fo Pay Attorney Fees

M

@)

3

(4)

(5)

In all cases, the offender is entitled to representation by an attorney at the offender's own
expense.

For Board cases only, if the Hearings Officer or the Board deems the offender indigent, and
unable to pay for an attomney, the offender is entitied to a Board appointed attorney if the Beard or
Hearings Officer further finds that the offender has made a timely and colorable claim that:

(@) the offender has not committed the alleged violation;

(b) there are substantial or complex mitigating circumstances which make revocation
inappropriate even if the offender admits violation or it is a matter of record; or

(c) the offender appears incapabie or representing himself/herself.

For Board cases only, after a Board member has approved findings that there is a timely and
colorable cfaim, {if] the Hearings Officer may appointfs] an attomey.[,] [tiThe Hearings Officer
shall notify the Board of payment to be made to the appointed attorney. When the Board
approves payment for a Board appointed attorney, it shall not exceed $60 per hour and $300 per
case. The attorney shall send the Board a billing within 80 days of the violation hearing.

When the Hearings Officer or Board refuses to appeint an attorney, the Hearings Officer or Board
shall state the grounds for refusal in the record.

For Local Supervisory Authority cases, the |ocal Supervisory Authority may set its own criteria for
appointment of an attorney and shall set its own standards for payment of appointed attorneys.

Statutory Authority: ORS 144.343

History:

(2/1/79; 5/19/82; 11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88; 7/12/88,
temporary; 9/20/88; 10/16/89; 10/15/91; 10/9/92, temporary 11/14/97,;
02/06/01,10/07/05-NOTICE)
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DIVISION 75

PROCEDURES FOR RESPONSES TO PAROLE AND POST-PRISON
SUPERVISION CONDITIONS VIOLATIONS FOR
OFFENDERS UNDER THE JURISDICTION OF THE BOARD OF PAROLE AND
POST-PRISON SUPERVISION OR LOCAL SUPERVISORY AUTHORITY

255-075-0001
Definitions

(N Administrative Sanction means local, structured, or intermediate sanctions as those terms
are used in OAR 291-58-010 etal, and may include periods of local confinement in jails,
restitution centers, treatrnent facilities, or similar facilities.

(2) Sanction Authority means:
(a) The Board or its designee for:
(1) Any felony offender who received a sentence of mare than twelve (12) months in

the custody of the Department of Corrections; or

{2) Any felony offender who received a sentence of twelve (12) months or less but
who also has an additional sentence(s) of greater than twelve (12) months.

(A) If an offender is on post-prison supervision for multiple sentences which include a
sentence that exceeds twelve (12} months ("Board case”) and a less than twelve
(12)-month sentence (“Local Supervisory Authority case”), the Beard will maintain
jurisdiction of the post-prison supervision of the Local Supervisory Authority case
until the Board's active involvement in the Board case(s) expires. Following
expiration of the Board’s case(s), the Board will maintain jurisdiction over the
post-prison supervision of the Local Supervisory Authority case(s) until an
offender is re-released following revocation of the post-prison supervision for the
Local Supervisory Authority case(s), or until the Local Supervisory Authority
petitions to assume jurisdiction, whichever comes first.

{B) If the Board issued the order of post-prison supervisicn for an cffender whose
only sentence was twelve (12) months or less, jurisdiction wilt remain with the
Board until petition by the Supervisory Authority to assume jurisdiction or upon re-
release following revocation of the post-prison supervision for that sentence;
whichever comes first.

(b) The Local Supervisory Authority or its designee for any felony offender whose crime was
committed after November 1, 1989, was sentenced by the court to twelve (12) months or
less, and who does not have an additional sentence of more than twelve (12) months for
a felony.

Statutory Authority: ORS 144.140

History: {2/28/85; 3/14/88, temporary,; 5/1%/88, repealed, temporary 11/14/27,
05/11/98; temporary 07/13/98, 08/27/98
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255-075-0002
Suspension of Parole or Post-Prison Supervision; Citation to Appear

{1) When the supervising officer or other person informs the Sanction Autherity of reasonable
grounds to believe that a person has viclated the conditions of parole or post-priscn supervision,
or that supervisicn_is no longer in the best interests of the offender or the community, and that the
revocation of parole or post-prison supervision may be justified or, in the case of parofe only, an
extension of parole may be justified, the Sanction Authority may:

(@ suspend the running of the sentence and the parole or post-prison supervision term and
order the offender arrested and detained pending a violation hearing; or

{b) issue a citation to appear at a violation hearing without first suspending parofe or the post-
prison supervision term or ordering detention.

(2) The Sanction Authority. may issue a suspend and detain warrant or a citatiocn to appear ata
violation hearing.

{3) The Sanction Autharity may authorize, in writing, that its designated representative may issue
citations to appear at a violation hearing.

Statutory Authority: ORS 144.025(3), 144.106, 144.331, 144.334

History: {11/19/84 temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89;
4/30/92, temporary; 6/24/92, temporary; 10/9/92, temporary 11/14/97,
05/11/98)

255-075-0003

Criteria ,[cTAIIowing Offender to Remain in Community Pending Hearing

In determining whether to allow an offender to remain in the community pending the violation hearing and
final order, the Sanction Authority may consider:

(1) the seriousness of the allegations and the risk to the offender ar the community,

(2) the likelihocd of the offender absconding or failing to appear at the hearing:

(3) the availability of resources in the community such as residence or employment;

(4) any recommendation by the parcle and post-prison supervision officer.

(5) The Sanction Authority may release offenders detained under a Sanction Authority warrant, after

the violation hearing, when recommending local sanctions or intervention and continuance of
parole or post-priscn supervision.

Statutory Authority: ORS 144.331{2)

History: (11/19/84, temporary, 2/28/85; 3/14/88, temparary, 5/19/88; 10/16/89; 4/30/92, temporary,
10/9/92; 10/29/93, temporary 11/14/97; 05/11/98)
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255-075-0004
Guidelines for "Best Interest” Return

When the Sanction Authority determines that an offender’s release on parole or post-prison supervision is
not in the best interest of the offender or in the best interest of society, the Sanction Authority may return
the offender to custody. This type of return to custody may apgply when:

(1)

(@)
(3)

The offender is suffering from an emotional or psychological disturbance which makes the
offender dangerous to self or others if left in the community. The following behavior may indicate
a dangerous emotional or psychological disturbance:

(a) showing a present capacity to carry out any statements or threats of violence against the
offender or the community; or

(b) circumstances and conduct similar to that which led to the initial incarceration; or
The offender's behavior cannot be adequately controiled if left in the community.

Best interest returns for offenders on post-prison supervision shall not exceed 90 days, and
must be approved by the Sanction Authority,

Statutory Authority: ORS 144 270(2)Xg), 144.350(2)

History:

(3/14/88, temporary; 5/19/88; 10/16/89; 10/9/92, temperary 11/14/97; 05/11/98)

255-075-0005
Hearing Requirement: Procedure

{1)

Except as otherwise provided by these rules, before the Board can revoke parole or extend active
parole supervision for offenders whose crimes occurred on or after December 4, 1986, and hefore
November 1, 1989 (BM10), the Beard or Hearings Officer shall conduct a hearing.

When the offender waives the hearing and/or consents to the order, the Board need not conduct a
hearing when the Board extends supervision for offenders whose crimes occurred on or after
December 4, 1986 and before November 1, 1989 (BM10).

Except in the cases set forth in OAR 255-075-0015 and section (6) of this rule, the Sanction
Authority shall impose administrative sanctions or shall initiate a hearing within fifteen (15) days of
arrest or detention for the violation of parole or post-prison supervision conditions.

If an in-custody violation hearing and a final order cannot be accomplished within fifteen (15) days.
a supervising officer or Hearings Officer shall request a non-bailable suspend and detain warrant
from the Sanction Authority

Before a Hearings Officer can order more than sixty (60) days of local confinement without the
offender's consent, the Hearings Officer shall conduct a violation hearing. Unless the Hearings
Officer recommends a sanction, which is beyond his or her autharity to order, the Hearings Officer
may issue a final order subject to approval of the Sanctien Authority, but immediately effective. If
the recommended sanction exceads sixty (60) days, it must be approved by the Supervisory
Authority.

A hearing is not required when an administrative sanctioen or intervention involves local
confinement of ninety (90) days or less when the offender consents to the sanctions or
interventions. If the offender contests the allegations, the offender may request a hearing.
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Statutory Authority: ORS 144.106(3), 144.108, 144.331(2), 144.343, 144 350, 144.370
History: (2/1/79; 11/19/84, temporary,; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 5/1/91,
temporary; 10/15/91; 4/30/92, temporary, 10/9/92 temporary 11/14/97; 05/11/98)

255-075-0006
Method of Hearing

The Hearing Officer may conduct hearings by teleconference or video conference. The Hearing Officer
shall conduct hearings in person or by video conference in the following situations:

{1 the alleged violations are contested and the offender or the offender’s attorney shows that the
witness's credibility, including observation of the witness's demeanor is necessary;

(2) physical exhibits may be part of the recerd and viewing the exhibits is essential, and the exhibits
can not be viewed in some other manner,

{3) there are unusual circumstances not covered by this section, determined at the Hearing Officer's
discretion.

Statutory Authority: ORS 144.035(5), 144.343(1)
History: {11/4/81, temporary; 5/19/82; 11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/15/88;
10/16/89; 10/9/92, temporary 11/14/97; 05/11/98)

255-075-0007
Designated Representative Conducts Hearing

(1 The Sanction Authority or its designated representative shall conduct the probable cause and
violation hearing.

(2) "Designated representative" shall include those persons designated by the Sanction Authority, and
trained and certified as Hearings Officers.

Statutory Authority: ORS 144.104(1), 144.331, 144.343
History: {11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 10/9/92, temporary
11/14/97; 05M11/98)

255-075-0008
Locations of Hearing

History: (11/19/84, temporary, expired)
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255-075-0010
Board Action Upon Notification of Alleged Parole Viclation:
Criteria for; Release of Parolee Pending Hearing

History: (2/1/79; 11/19/84, temporary; 2/28/85, repealed)

255-075-0015
When Offender in Another Jurisdiction: Return

(1) The Sanction Authority may suspend parole or post-prison supervision and may order the
offender's return to custody in Oregen without first conducting a hearing when:

(a) the offender has, without permission, left the state to which the Sanction Authority
released the offender on parole or post-prison supervision, and is in custody in another
jurisdiction;

(b) the offender is in custedy in another correctional facility;

{c) the offender has absconded from supervision and the offender's whereabouts are
unknown; or

{d) the offender has been convicted of a new crime.

(2) Except as provided in ORS 144.345(2) and OAR 255-075-0005(6), the Sanction Authority or the
Hearings Officer shall conduct a violation hearing after the offender returns to custody in Oregon.
For purposes of these rules, the arrest date is the date the offender is returned to custody in
Oregon.

(3) Persons retaken and returned to this state from outside the state upon order or warrant of the
Department of Corrections, the State Board of Parole & Post-Prison Supervision or the Governor,
for violation of conditions of parole or post-prison supervision, shall be detained in a Department
of Corrections facility or a local correctional facility pending any hearing concerning the alleged
violation and ultimate disposition by the State Board of Parole & Post-Prison Supervision.

(4) Persons retaken and returned to this state from outside the state upon crder or warrant of a local
supervisory authority for violation of conditions of post-prison supervision may be detained in a
local correctional facility pending a hearing concerning the alleged violaticn and ultimate
disposition by the local supervisory autharity.

Statutory Autharity: ORS 144 .340, 144.345(2), 144 349
History: (211/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 10/15/92,
temporary; 4/15/92, temporary 11/14/37; 05/11/98, 01-25-00)

255-075-0020
Rights of a Parolee at a Formal Hearing

History: (2/1/79; 11/19/84, temporary; 2/28/85, repealed)

255-075-0025
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Rights at Hearing

(1}

{2)

The designee of the Sanction Authority (eg. Hearings Officer) shall provide the offender a written
natice of the hearing at least three (3) working days prior to the hearing.

The hearing notice shall include:

(a) a Notice of Rights as provided in ORS 144.343(3);

{b) a written statement of alleged violations; [and]
(c) any documents or evidence which form the basis of the alleged violations; and
(d) the date and location of the hearing.

The offender may elect to waive the three working day notification period prior to the hearing and
begin the hearing immediately.

If the offender elects to waive the three working day notification period, the Hearings
Officer shall obtain a written waiver or tape record the offender's verbal statement waiving
the three working day notification period.

The Hearings Officer shall ascertain whether the offender has understood the allegations and the
offender's rights and whether the offender can read, hear and understand the language of the
proceedings. The Hearings Officer shall postpone the hearing if needed assistance is not readily
available.

Statutery Authaority: ORS 144 .343(3)

History:

(2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 13/9/92,
temporary 11/14/97; 05/11/98)

255-075-0026
Waiver of Hearing

(N

In all cases, the offender may waive the right to a hearing by signing a Natice of Rights form. A
refusal to participate in the hearings process shall also constitute a waiver of the right to a
hearing.

When the purpose of a hearing is to consider a parcle or post-prison supervision violation, the
waiver of the right to a hearing acknowledges that the offender viotated the conditions in whole or
in part and that the Sanction Authority may order local sanctions, may medify_conditions of
supervision, may extend active supervision or that the Board may order return to prison, without
further hearing.

When the purpose of the hearing is to modify parole or post-prisen supervision conditions or, in
the case of parole, to consider extending active supervision, the waiver of the hearing indicates
acceptance of the modifications.

If the offender waives the right to a hearing, the offender may offer a written or verbal statement
pertaining to the dispesitional phase of the violaticn hearing.

If the hearing is conducted via teleconference or video conference, the offender shall submit
written waiver of the right to a hearing to the Hearings Officer within five (5} days after the waiver.
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{6) The person delivering the Notice of Rights shall tape record or decument in writing any statement
made at the time of waiver.

(7) If the offender waives the right to a hearing, the Hearings Officer or Supervising Officer shall
submit to the Sanction Authority the following:

(a) a Notice cf Rights form;,
b) any written offender statements and/or a summary of oral statements;

(c) the Hearing Summary, including a history of local interventions and sanctions ordered and
a recommendation regarding disposition;

(d) any supporting information, tncluding the supervising officer's report and other
documentary evidence submitted.

Statutory Authority: ORS 144.050, 144.140; 144.343
History: {11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 7/12/88, temporary, 9/20/88;
10/16/8%; 4/15/92, temporary 11/14/97; 05/11/98)

255-075-0030
Rejection of Waiver

If the Sanction Authority is not satisfied that the offender knowingly and intefligently waived his or her
hearing rights or if it needs more information before making its decision, it may order a new hearing, to be
conducted by the Hearings Officer or the Sanction Authority.

Statutory Authority: ORS 144.050, 144.140, 144.343
History: (2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/9/92, temporary
11/14/97; 05/11/98)

255-075-0031
Hearings Process

(1 The Hearings Officer shall conduct the viclation hearing reasonably near the place of the alleged
violation or the place of confinement or may conduct the hearing by teleconference or video
conference.

{2} Unless the Hearings Officer finds good cause on the record, the parcle and post-prison

supervision officer shall present information and evidence at the hearing and arrange for the
presence of witnesses for the state. The parole and post-prison supervision officer shall make
dispositicnal recommendations.

(3) The Hearings Officer shall make a tape recording of the hearing.

Statutory Autherity: ORS 144.050, 144 108, 144 140, 144.343

History: {11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88; 10/16/89; 10/9/92, tempaorary
11/14/97; 05/11/98)

255-075-0035
Representation/Ability to Pay Attorney Fees

12-29-2005 PERM Conditions Violations



(M)

(4)

(S)

In all cases, the offender is entitled to representation by an attorney at the offender's own
expense.

For Board cases only, if the Hearings Officer or the Board deems the offender indigent, and
unable to pay for an attorney, the offender is entitled to a Board appointed attorney if the Board or
Hearings Officer further finds that the offender has made a timely and colorable claim that:

(a) the effender has not committed the alleged violation:;

(b) there are substantial or complex mitigating circumstances which make revocation
inappropriate even if the offender admits violation or it is a matter of record; or

{c) the offender appears incapable or representing himself/herself.

For Board cases only, after a Board member has approved findings that there is a timely and
colorable claim, the Hearings Officer may appoint an attorney. The Hearings Officer shall notify
the Board of payment to be made to the appointed attorney. When the Board approves payment
for a Board appointed attorney, it shall not exceed 360 per hour and $300 per case. The attorney
shall send the Board a billing within 90 days of the viclation hearing.

When the Hearings Officer or Board refuses to appoint an attorney, the Hearings Officer or Board
shall state the grounds for refusal in the record.

For Local Supervisory Authority cases, the Local Supervisory Authority may set its own criteria for
appointment of an attorney and shall set its own standards for payment of appointed attorneys.

Statutory Authority: ORS 144.343

History:

(2/1/79; 5/19/82: 11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88; 7/12/88,
temporary; 9/20/88; 10/16/89; 10/15/91; 10/9/92, temporary 11/14/97;
02/06/01,12/29/05)

255-075-0036
Subpoenas; Witnesses

(1)

Offenders shall make their own arrangements for calling and presenting witnesses. However,
upon the request of any party to the hearing, and upan a proper showing of the relevance and
reascnable scope of the testimany to be offered, the Sanction Authority or Hearings Officer shall
issue subpoenas requiring the attendance and testimony of witnesses. In addition, the Sanction
Authority or the Hearings Officer may subpoena documents wher relevant.

The Board shall reimburse fees and mileage as prescribed by law to witnesses appearing under
subpoena, other than the parties, state officers or employees, provided the Hearing Officer or
Sanction Authority certifies that the witness's testimony was relevant and material to the hearing.

The offender may present witnesses who have relevant information, and has the right to confront
the persons or witnesses who have presented information against the offender.

The Hearings Officer or Sanction Autherity may deny confrontation of witnesses by the offender If
that confrontaticn would subject the witness to the risk of harm.

If the Hearings Officer or Sanction Autherity denies confrontation of witnesses, the Hearings
Officer or Sanction Authority shall state the reason(s) for the decision and conduct an independent
examination of the witness an the record.

Statutery Authority: ORS 144 .347
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History: {(11/15/84, temporary; 2/28/85; 3/14/88, temporary; 5/15/88; 10/16/89; 4/15/92, temporary
11/14/97; 05M11/98)

255-075-0040
Compelling of Witnesses: Contempt

The Sanction Autherity or Hearings Cfficer or party requesting a subpoenra, may seek contempt
proceedings in the circuit court of any county against any person refusing to honor the subpoena.

Statutory Authority: ORS 144.347(4)
History: (2/1/79; 11/19/84, temporary; 2/28/85; 10/9/92; 05/11/98)

255-075-0042
Probable Cause; Preliminary Hearing; Deferral of Revocation Hearing

(n The Sanction Autheority or Hearings Officer may use evidence received and the order of a court at
a preliminary hearing or a conviction or other reliable, relevant infermation to establish that
prabable cause exists to believe that the offender has committed a violation of a condition of
parole cr post-prison supervision.

(2) Should the offender waive the right to a prefiminary hearing, the waiver shall constitute a waiver of
a probable cause hearing.

{3) When the Sanction Authority or Hearings Officer defers completion of a violation hearing until a
trial is over and until the court or the parole and post-prison supervision officer notifies the
Sanction Authority or Hearings Officer of the final disposition of the case, the Sanction Authority or
Hearings Officer shall use a finding of probable cause to support the decision to suspend and
detain an offender charged with the commission of a new crime.

(4) Notwithstanding subsection (3) of this section, the Sanction Autharity or Hearings Officer shall not
extend a deferral following a finding of probable cause for a period greater than 120 days from the
date of the preliminary hearing ar waiver, unless the offender is released from jail pending final
disposition of the case, or waives in writing further delay. Subsequent waivers shall not extend
beyond 120 days.

Statutory Authority: ORS 144.050, 144 140, 144.343
History: (11/25/81, temporary; 5/19/82; 11/19/84, temporary, 2/28/85; 3/14/88, temporary, 5/19/88;
10/16/89; 4/15/92, temporary 11/14/97; 05/11/98)

255-075-0045
Evidence; Subpoena of Documents

{1 The Sanction Authority or Hearings Officer may receive the following as evidence at a viclation
hearing:
(a) oral testimony under oath;
(b} affidavits or other sworn statements;
{c) letters;
(d) documents;
{e) reports made in the course of official duty or professional practice (e.q., reports of law

enforcement agencies, parole and post-prison supervision officers, doctors,
psychologists, atiorneys);
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(6)

(f) uncertified copies of letters, documents, or reports shall be admissible in a revocation
hearing if there is a reasonable showing by the person submitting the exhibit item that the
copy is reliable;

{9) evidence of criminal activity even when charges have been dismissed, nat brought, or the
offender has been acquitted at trial;

(h) reliable hearsay evidence; or

(1) any evidence determined to be material, relevant, and reliable, regardless of its nature.

Upon the request of any party to the hearing, the Sanction Authority, or Hearings Officer, may
issue a subpoena duces tecum upon a proper showing of relevant and reasonable scope of the
documentary or physical evidence being sought. Otherwise, the offender shall make the
offender's own arrangements for presenting evidence.

The Sanction Authority or Hearings Officer may exclude documents or physical evidence upon
making a finding that such evidence would pose a hazard to facility security or would not assist in
the resolution of the allegation(s). The reason for exclusion shall be made part of the record.

The Sanction Autherity or Hearings Officer may classify documentis or physical evidence as
coenfidential upen making a finding that revealing such evidence would pose a threat to the safety
of the person providing the evidence.

(3) The Sanction Autharity or Hearings Officer shall make evidence received without
disclosing the identity of the witness a sealed part of the record.

When a witness is unavailable, the Sanction Authgrity or Hearings Officer may receive statements
in the form of documentary evidence. The Sanction Authority or Hearings Officer shall determine
at an in-camera hearing the reliability and relevance of the absent witness's statement,

Statutory Authority: ORS 144 .343, 144 347

History:

(2/1/79; 11/25/81, temporary; 5/19/82; 11/19/84, temporary; 2/28/85; 3/14/88, temporary;
5/19/88; 10/16/89; 10/9/92; 05/11/98)
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255-075-0046
Postponement

(1) The Sanction Authority or Hearings Officer with Sanction Authority approval, may postpone a
hearing for good cause and for a reasonable period of time, which shall not exceed 120 days.

(2} The criteria for "good cause” includes, but is not limited to:;
(a) the preparation of defense;
{b) illness or unavailability of the offender or other persons;
{c) gathering of additional evidence; or
(d} avoiding interference with an ongoing police investigation or pending prosecution.
(3) The Sanction Authority, or Hearings Officer with Sanction Autherity approval, may make a finding

of a violation and defer disposition for a reasonable time which may exceed 120 days if such delay
is reasonably necessary for the offender, the Sanction Authority or Hearings Officer to obtain
information relevant to disposition decision.

Statutory Authority: ORS 144,050, 144.140, 144.343
History: {(11/19/84, temporary,; 2/28/85; 3/14/88, temparary;5/18/88; 10/16/89; 10/9/92, temporary
11/14/97; 05/11/98)

255-075-0050
Procedure for Receiving Evidence if Good Cause Exists Not to Require
Confrontation or Disclosure of an Informant's Identity

History: (2/1/79; 11/19/84, temporary; 2/28/85, repealed)

255-075-0055
Reopening Hearings: Criteria; Procedure

(1) After the completion of a violation hearing, the Sanction Authority or Hearings Officer may reopen
a hearing if substantial new information is discovered which was not known or could not be
anticipated at the time of the hearing and which would significantly affect the outcome of the
hearing.

{2) The Sanction Authority or Hearings Officer shall send the offender notice of the decision to reopen
the hearing and the new information to be considered. The re-opened hearing shall conform to
the procedures of this Division.

Statutory Authority: ORS 144.050, 144.140, 144.343

History: (2/1/79; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 10/8/92,
temporary 11/14/97; 05/11/98)
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255-075-0056
Hearings Record

M The hearings record shall include:
(a) a Hearings Report Summary;
{b) a written statement of alleged viclations;
(c) supporting materials, including decumentary evidence admitted;
(d} a signed Notice of Rights;
(e} the Order of Parole or Post-Frison Supervision,
(fy a notice of time and place of hearing;

{(g) a tape recording of the advice of rights and the hearing;

(h) the supervising officer's report, including recommended dispositions; [and]

{n the history of supervision, local sanctions and maodifications; and

i if any, the written waiver of the offender’s right to three working days notice of the hearing.
{(2) The Hearings Officer shall retain the tape recording used in subsection {1){@} of this rule for (4)

four years.

Statutory Authority: ORS 144.343
Histary: {11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 10/9/92, temporary
11/14/97, 05/11/98, 06-17-02, 10-10-03)

255-075-0060
Record of Parole Revocation Hearing

History: (2/1/79; 11/19/84, temporary; 2/28/85, repealed)

255-075-0065
Ten Day Period for Offender's Evidence and Exceptions

(1) Within a reasonable time after the hearing, the Hearings Officer shall provide his or her report to
the offender.

(2) Uniess the offender waives the right to respond, the offender shall have 10 days from the date the
Hearings Officer mails the report to the offender fo submit evidence and make written exceptions
to the report for the Sanction Authority's consideration.

(3 If the offender waives the right to respond, the Hearings Officer shall inciude the waiver in the
Hearings Gfficer's report to the Sanction Authority.

(4) When a Hearings Officer makes a final order pursuant to Board authority granted in writing, the
offender shall not have a ten day period within which to submit evidence and written exceptions.
The offender may appeal a Hearings Officer's order under Division 80 of these rules.

Statutory Authority: ORS 144.343(7)
History: (2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/16/88; 4/19/89, temporary;
10/16/89; 10/15/91; 4/30/92, temporary; 10/9/92, temporary 11/14/97; 05/11/98)

255-075-0067
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Final Action: Authority to Impose Administrative {Local} Sanctions,

Revoke Supervision or Modify Conditions of Supervision

1)

6)

If an offender waives a hearing after receipt and review of the notice of rights, as provided in OAR
255-075-0005(6) a supervising officer may order administrative sanctions, including a local
confinement sanction not exceeding thirty (30) days. The Local Superviscry Authority’s_designee
may review the decision to order a local confinement sanction if the offender’'s underlying
sentence was for 12 months or less. The Board may review the decision if the underlying
sentence was more than 12 months.

After a hearing, or if an offender waives a hearing after receipt of the notice of rights, as provided
in OAR 255-075-0005(8), a Hearings Officer or agency designee may order administrative
sanctions, including a local confinement sanction not exceeding sixty (60) days. The Hearings
Officer or agency designee shall send a copy of the final order and report to the Sanction Authority
and, upon request, shall send the record of the hearing as described in OAR 255-075-0056. The
Hearings Officer or agency designee shall retain the record for four (4) years.

After a hearing, or waiver, the Board may order administrative sanctions for offenders originally
sentenced to meore than 12 months, and a Local Supervisory Authority designee may order
administrative sanctions for offenders originafly sentenced to 12 months or less. The Board or a
l.ocal Supervisory Authcrity designee ordered local administrative confinement sanction may_not
exceed ninety (90) days.

The Board (for offenders originally sentenced to more than 12 months) or the Local Supervisory
Authority designee (for offenders griginally sentenced to 12 months or less) may override any
sanction ordered by a supervising officer, agency designee or Hearings Officer.

Administrative Sanctions, including 'ocal confinement shall be applied in accordance with the
Department of Corrections rules for structured, intermediate sancticns, OAR 291-58-010 et al.,
subject to jointly drafted revisions by the Department of Corrections and the Board.

If an administrative sanction is not sufficient to address the violation or to protect the pubiic, the
Sanction Authority may revoke supervision for a period(s) as set out in OAR 255-075-0079, or
deny re-release for offenders on parole.

Conditions of supervision may be modified at any time by the Sanction Authority when necessary
for the offender or public safety. If an offender objects to the modification, administrative review
must be made within 45 days of the mailing date on the Board order or receipt of a written order
by the Local Supervisory Authority.

Statutory Authority: ORS 144 .106, 144.343

History:

(4/30/92, temporary; 10/9/92: 10/29/93, temporary 11/14/97: 05/11/98,
5-13-03)
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255-075-0070
Final Action: Procedure

(1) When a case comes before the Board or Superviscry Authority or designee for decision, the
Board or Supervisory Authority shall consider the Hearings Officer's report, and the offender's
evidence and exceptions. The Board or Supervisory Authority or designee shall enter a decision,
and shall record the decision in accerdance with the sanction/intervention guidelines, OAR 291-
58-010 et al. The Board shall vote in accordance with Exhibit K.

(2) The Board or Supervisory Authority may adopt or reject any or all the Hearings Officer's findings
and recommendations. The Board or Superviscry Authority may find a viclation of conditions not
alleged, if the evidence admitted at the hearing supports the finding and the evidence is
uncontroverted. The final order shall indicate the findings adopted by the Board or Supervisory
Authority.

3) A copy of the final order shall be forwarded to the offender with notice of the right to administrative
and judicial review.

(4) All final orders of the Board are subject to Administrative Review by the Board prior to
seeking judicial review,

Statutory Authority: 144.125, 144.343

History: 211179, 11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 7/1/88; 10/18/88,
4/19/89, temporary, 10/16/89; 5/1/91, temporary; 10/15/91,; 4/30/92, tempaorary;
10/9/92, temporary 11/14/97;, 05/11/98, 01-12-01}

255-075-0072
Re-release Order After Revocation

(1) At the time of a revocation decisicn, the Sanction Authority shall make an order concerning re-
release.

{2) In the re-release order, the Sanction Authority may:
(a) continue parole or post-prison supervision pursuant to 255-075-0075 or

255-075-0080; or
(b) set the re-release date in accordance with rule 255-075-0079; ar

{c) The Board may defer the re-release decision pending a future dispositicn hearing for
offenders on parole.

{3) Upon notification that parole or post-prison supervision has terminated by operation of
ORS 144.345(2}, the Board shall apply subsection (2) of this rule.

(4) Revocation of post-prison supervision stops the period of post-prison supervision from
running while the offender is serving time in custedy for a revocation sanction. The
re-release order following a revocation sanction shall include a re-calculation of the
post-prison supervision expiration date to account for the time the offender was in custedy
serving the revocation sanction.
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(5) The sum of the time actually served on the original incarceration sentence, ali days served as a
revocation sanction, and the time senved in the community on post-prison supervision cannot
exceed the maximum indeterminate sentence for the offense(s) for which the offender is on post-
priscn supervision.

Statutory Authority: ORS 144.346, 144.395
History: (4/19/89, temporary; 10/16/89; 4/15/92, temporary 11/14/97, 05/11/98
9-22-99)

Return to DOC for a Period of Greater than 12 months
255-075-0073

{1 Post-prison supervision may be revcked and an offender returned to the custody of the
Department of Corrections for a sanction that exceeds 12 months when:

(a) The offender is currently in violation of a condition of supervision; and

(b) The offender scores at least a total of 44 points on the scale in Exhibit R of these rules;
and

{c) The community corrections agency supervising the offender and/or a hearings officer
recommend a return to the Department of Corrections for a sanction exceeding 12
manths: and

(d) The Beard finds that a sanction exceeding 12 months is appropriate.

(2} This rule may only be applied to offenders serving a term of post-prison supervision for a felony

crime committed on or after July 14, 1997, and the term of post-prison supervision:
(a) follows completion of a sentence te a term of imprisonment that exceeds 12 months, or

(b) was imposed for a felony classified as crime category 8, 9, 10 or 11 of the sentencing
guidelines grid, or

{c) was imposed as part of a sentence under ORS 137.700 or 137.707, or

(d) was imposed as part of a sentence as a dangerous offender under ORS 161.725 and
161.737, or
{(e) is subject to ORS 144.103 (length of post-prison supervision far certain sex offenses).

(3) A revocation hearing as described in OAR 255-075-0005 must be held when there is a
recommendation under this rule.

(4) A community corrections agency and/or hearing officer recommending a sanction under this rule
must specifically state how the offender fits the requirements of this rule (including the score on
the scale), what efforts have been made to manage the offender in the community and why the
offender cannot be safely managed in the community. The recommendation may also contain
any other informaticn that may assist the board.
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(5) if a community corrections agency and/or hearing officer recommends a sanction under this cule,
the board shall hold a hearing as described in OAR 255-075-0097 to determine whether a
sanction exceeding 12 months is appropriate. After a hearing, the board can order a sanction of
up to 24 months incarceration. The bcard must hold a subsequent hearing before it can order
continued incarceraticn exceeding 24 months. The length of sanction imposed under this rule is
determined by the board.

(6) Subject to the requirements of this rule, an offender may be required to serve a sanction under
this rule up to the post-prison supervision expiration date for any offense for which an offender
was on post-prison supervision at the time the beard ordered a sanction under this rule. When an
offender is released from a sanction imposed under this rule, the cffender must serve the
balance, if any, of any post-prison supervision remaining up to the post-prison supervision
expiration date. if the offender is not released prior to the post-prisen supervision expiration date,
the post-prison supervision will expire. The pericds of post-prison supervision for all offenses for
which an offender was on post-prison supervision at the time the board ordered a sanction under
this rule continue to run while an offender is serving a sanction under this rule.

{7) Board hearings under this rule will be conducted in the same manner that the board conducts
future disposition hearings. The board may order a psychological evaluation for a hearing under
this rule. The procedures for records, disclosure and notice cutlined in Divisions 15 and 30 shall
govern these hearings. A panel may conduct the hearing and the board shall make decisions
pursuant to OAR 255-030-0015.

(8) In determining whether a sanction exceeding 12 months is appropriate or whether continued
incarceration exceeding 24 months is appropriate, the board must consider the recommendation
by the community corrections agency or hearing officer and may also consider the following:

(a) the nature of the underlying conviction(s);

(b) the offender’s criminal histary;

{c) the history and nature of viclations of post-prison supervision or parcle,
(d) findings made by a psychologist in a psychological evaluation;

(e) conduct in institutions or jails;

(f) programs completed in custody and/or in the community;

(9) treatment available in the community;

(h} release plans;

(i) victim's statements, if any; and

) any indications of reformation and rehabilitation.

Statutory Authority: {ORS 144.107)
History: (03/12/01)

12-29-2005 PERM Conditions Violations



255-075-0075 :
Offenders Convicted of New Crime in This or Another Jurisdiction

(1) If an offender has viotated parole or post-prison supervision as a result of a conviction of a new
crime and the court has ordered a prison term to the Department of Corrections, parole or post-
prison supervision terminates withcut a violation hearing by operation of ORS 144 .345(2).

{2) Upon release from custody, if the Oregon sentence has not expired, Oregon supervision shall
resume either in another jurisdiction under Interstate Compact or in Oregon. [f, in preparing the
re-release plan, the Department of Corrections cannot arrange supervision under Interstate
Compact, the offender shall report to the appropriate Supervisory Autherity for supervision.

(3) The Sanction Authority shall make extradition decisions on a case-by-case basis in cooperation
with the holding jurisdicticn.

{4) If the offender absconded supervision, the Sanction Autherity shall count the inoperative time from
the date the Sanction Authority issued its arrest and detention warrant to the arrest date in Oregen
or if arrested out of state, upon return to Oregon custody. The Board shall forward the dates to
the Department of Corrections for use in recalculating the sentence good time and expiration
dates for those offenders under the Beard’s jurisdiction. For those not under the Board's
authority, the inoperative time shall be calculated by the Supervisary Authority’s designee.

Statutory Authority: ORS 144 .345, 144 380, 144 610-.622
History: (2/1/79; 3/14/88, temperary; 5/19/88; 4/19/89, tempaorary; 10/16/89; 4/15/92, temporary
11/14/97; 05/11/98)

255-075-0076
Designation of Parole Failure

History: (11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88, repealed)

255-075-0078
Commencement Date for Prison Term Following a Violation

(1) The commencement date for a new commitment which is concurrent to an incarceration sanction
for a violation of parole or post-prison supervision shall be the sentencing date for the new crime.

(2} The commencement date for a new commitment which is consecutive to an incarceration
sanction for a violation of parole or post-prison supervision shall be either the release date
established for the violation or the sentencing date for the new crime, whichever is later.

(3) Notwithstanding subsection {2} of this rule, when the new commitment is consecutive to a
sanction for a violation, the Sanction Authority may treat the violation and the new commitment as
if they were concurrent. If treated as concurrent, the commencement date for the new
commitment shall be the sentencing date for the new crime plus adjustment for credit for time
served.

4) If the offender is returned with a parole or post-prison supervision violation and a new sentence
which is consecutive to the sentence for which the offender was on parole, the commencement
date for the new convicticn shall be the date parcle was revoked, if so stated on the court order.

Statutery Authority: ORS 144348, 144.365, 144.780, 144.783
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History: (11/19/84 temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 4/19/89, temporary, 10/16/89;
10/9/92, temporary 11/14/97; 05/11/98)

255-075-0079
Guidelines for Re-release

(N For technical violation(s):

(a) An offender whose parcle has been revoked may serve further incarceration of up to 90
days for each revocation.

{b) An offender sentenced to past-prison supervision who has been revoked and returned to
custody may serve further incarceration of up to 90 days for each return, not to exceed
the total revocation sanction days allowed in OAR 213-011-0004.

{2} For conduct constituting a crime:

(2) An offender whose parole has been revoked may serve further incarceration of up to 180
days for each revocation.

(b) An offender sentenced to post-prison supervision who has been revoked and returned to
custody may serve further incarceration of up ta 180 days, not to exceed the total
revocation sanction days provided in GAR 213-11-004.

(3) For conduct constituting a crime and resulting in automatic revocation to the Department of
Corrections, pursuant to ORS 144 .345(2), an offender may serve further incarceration of up to
180 days.

(4) Offenders sentenced to life imprisonment or received a lifetime period of post-prisen supervision

for murder may serve further incarceration to the sentence expiration date. Offenders sentenced
to life imprisonment for aggravated murder may serve further incarceration to the sentence
expiration date.

(5) Offenders sentenced as dangerous offenders may serve repeated incarcerations of 180 days or
more up to the sentence expiration date.

{6) Offenders sentenced as sexually violent dangerous offenders pursuant to HB 2327 (1999
Legislative Sessicn) for crimes committed on or after October 23, 1999, may serve repeated
incarcerations of 180 days or more for any violation of post-prison supervision unless or until the
post-prison supervision is terminated by a court.

{7} (a) The commencement date for the further term of incarceration as a result of the viclation
of conditions shall be the date of arrest or return to Oregon custody if arrested out of state
for the violation which resulted in the revocation cf parole or post-prison supervision.

(b) The commencement date for the further term of incarceration as a result of termination of
parcle or post-prison supervision under ORS 144.345(2} shall be the sentencing date, If
no further action is taken by the Board.

{c) If the jaller, hearing cfficer, or Beard releases the offender from custedy pending the
violation hearing, the time spent outside actual custody does not count toward the further
term cf incarceration.

{8) The Board and the Department of Corrections may develop other programs that create exceptions
to the sanctions provided in this rule.
12-29-2005 PERM Conditions Violations



{9) Notwithstanding subsections 1-7 of this rule, the Board may choose to postpone re-release on
parole pursuant to Divisions 50 and 80 of this chapter.

{10} Notwithstanding subsections 1-8 of this rule, the Board may choose to deny re-release on parole
pursuant to OAR 255-075-0096.

(11 Administrative sanctions do not count toward the revocation sanction limits.

Statutory Authority: ORS 144,107, 144,108, 144.120(4), 144.125,
144 232, 144.345, 144.346,144.395, 161.735

History: {(4/19/89, temporary; 11/1/89; 10/15/80, temporary; 1/16/91; 10/9/92; 10/29/93, temporary
11/14/97; 05/11/98, 01-25-00, 05-13-03,
06-14-04- temporary; 11-02-2004)

255-075-0080
Continuance on Parole or Supervision

(1) The Sanction Authority may continue an offender on parole or pest-prison supervision and order
modification of conditions and/or sanction to time served.

{2) The Sanction Authority may continue an offender an parcle or post-prison supervision and order
administrative sanctions as limited by OAR 255-075-0067

Statutory Authority: ORS 144.106, 144.343, 144.345(1)
History: (211479, 11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 4/30/92,
tempaorary; 10/9/92, temporary 11/14/97; 05/11/98)

255-075-0082
Authority of Revocation Panel to Set New Parole Release Date
for Parole Violators

History: (11/4/81 - 5/2/82, temporary; 11/19/84, suspended; 2/28/85, repealed)

255-075-0085
Parole Violators with No New Commitment; Action Required

History: (2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 4/19/89, suspended; 10/16/89,
repealed)

255-075-0090
Guidelines for Reparole

History: (2/1/79; 11/19/84, temporary; 2/28/85,; 3/14/88, temporary; 5/19/88; 4/19/89, temporary; 11/1/89,
repealed)

255-075-0095
Variation From Guidelines for Aggravation/Mitigation Permitted

History: (11/19/84, temporary; 2/28/85; 5/19/88; 7/1/88; 4/15/89, suspended; 10/16/89, repealed)
12-29-2005 PERM Conditions Violations



255-075-0096
Denial of Re-release Consideration

(n Upcn a finding of aggravation pursuant to Exhibit E or Exhibit H, the Board may deny re-release
on parole and set the parole release date up to two (2) days before the statutory good time date,
or, in the case of murder or aggravated murder, require the parole viclator to serve for life. This
action requires the affirmative vote of a majority of members, except that if the result is life
imprisonment, the full Board must vote unanimously.

(2) Denial of re-release on parole requires a future disposition hearing.

{3) Cases in which the Board sets a parole violator within the guidelines set forth in rule
255-075-0079 and the result requires the parole violator to serve to the end of the
sentence, do not require a majority vote of all members.

{4) At any time after denrial of re-release, the Board may adjust the parole release date to
accommodate changes in the good time date.

Statutory Authority: ORS 144.085, 144.120(4), 144.245, 144 385, 144.780, 144 783-787
History: (11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 4/19/83, temporary, 10/16/89;
5/1/91, temporary;, 10/15/91, 03/14/87)

255-075-0097
Time for Future Disposition Hearing

When the Board holds a future disposition hearing pursuant to 255-075-0072(2) or 255-075-0096, the
following timelines shall apply:

{1} If the offender has a new conviction, the Board may schedule the future disposition hearing at the
same time as the new prison term hearing.

(2) If the offender has no new conviction or has no prison term hearing, the Board shall schedule the
future disposition hearing within 60 days of return to the institution.

Statutory Authority: ORS 144.050, 144.140, 144.395
History: (4/19/89, temporary; 10/16/89; 10/9/92)

255-075-0098
Restoration of Statutory and Meritorious Goodtime

Upon recommendation of the superintendent of the institution, the Board may restore part or all of forfeited
statutory and meritorious goodtime when:

(1 there is no violation of parole; or

(2} parole is revoked on a best interest basis and there is no actual parole violation; or
{3) parcle is revoked on a technicai violation; or

(4) parolee is within 180 days of discharge; or

12-29-2005 PERM Conditions Viclations



{9) parole is revoked for new criminal activity which is a misdemeanor or non person-to-person class

C felony and:
{(a) the new criminat activity was already sanctioned at the local level,
or
(b) the criminal activity is not of the same nature as the crimes for which the parolee was on
parole.
{6) An offender ordered to serve a term of incarceration as a Revocation sanction for a post-prison

supervision violation is not eligible for goodtime, earned-credit time, work release, transitional or
temporary leave.

Statutory Authority: ORS 421.120, 144.108(3)
History: {3/14/88, temporary; 5/19/88; 12/6/88; 10/16/89; 10/9/92 03/14/97, temporary 11/14/97,
05/11/98)

255-075-0100
Future Disposition Hearing Packet

The Future Disposition Hearing Packet shall contain:

(1 institution face sheet;

(2) revocation recommendation;

(3) final order of revocation;

(4) administrative action sheet;

(5) revocation hearing findings;

15) Board Action Form ordering parcle or Board Action Form ordering post-prison supervision
conditions;

(7) disciplinary report, when extension is recommended,

(8) recommendation regarding statutory and meritoricus goodtime;

(9) correspondence;

{10) statements of imprisonment for viglation; and

an face sheet from old parole analysis report or comparable report.

(12) Inmate’s Natice of Rights and Board of Parole & Post-Prison Supervision Procedures.

Statutory Autharity: ORS 144.185, 144.395
History: (5/19/88,; 12/6/88; 10/16/89, 03/14/97)
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Secretary of State

NOTICE OF PROPOSED RULEMAKING*

A Statement of Need and Fiscal Impact accompanies this form.

. Oregon Board of Parole & Post-Prison Supervision 255
Ageacy and Division Administrative Hules Chapter Nurnber
Michael R. Washington 2575 Center Street NE, Ste 100, Salem, Oregon 503-945-8978 )
Rules Comdinalor Address Telephone
RULE CAPTION

Extension of the period of time for retention of tape recordings of board hearings.
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.

RULEMAKING ACTION

ADOPT: Secure approval of rule nuinbers with the Administrative Rules Unit prior to filing,

AMEND: 255-015-0003 F I L E D
FEB 0 1 2006

ARCHIES DIVISION
REPEAL: SECRETARY OF STATE

RENUMBER: Secure approval of sule numbers with the Administrative Rules Unit prior to filing

AMEND & RENUMBER: Secure approval of rulc numbers with the Administrative Rules Unit prior to filing

QRS 144 050, 144 .140. 144 335 L - NONE . _
Stat. Aunth. Other Authovity
ORS_NONE _

Stats. Implz:menlcdi

RULE SUMMARY

The amendment of this rule allows for the retention of the tape recording of Parole Board hearings for four
years as opposed to two years. This is necessary to preserve the records for purposes of protecting the rights
of the offender and reducing the liability of the Board in the appellate process.

A public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Nolice was sent Lo people on the
agency mailing list, whichever is later. If sufficient hearing requests are received, the notice of the date and timc of the rulemaking hearing must
be published in the Oregon Bulletin at least 14 days before the hearing,

The agency requests public comment on whether other options should be considered for achicving the rule’s substantive goals while reducing the

negalive economic impact of the rule on business.
Michee ] £ Woshigt.,

Signature
03/21/2006
Last Day for Public Comment Michae! R. Washington, Chair O 3-0\~ 200\
Last day to submit written comments to the Rules Coordinator Printed name Date

*The Oregon Bulletin is published on the 1st of cach month and updates the rule text found in the Oregon Administrative Rules Compilation. Notice forms must be submilied 1o the
Administralive Rules Unit, Oregon State Archives, 800 Sumumer Street NE, Salem, Oregon 97310 by 5:00 pm oa the 15th day of the preceding month unless this deadline falls on a
Satwday, Sunday or legal holiday when Notics forms are accepted until 5:00pm on the preceding workday. ARC 923-20035



Secretary of State

STATEMENT OF NEED AND FISCAL IMPACT

A Notiee of Proposed Rulemaking Hearing or a Notice of Proposed Rulemaking accompanies this forn

Oregon Board of Pargle & Post-Prison Supervision 255
Agency and Division Admintstiative Rules Chapter Number

In the Matter of:Oregon Board of Parole & Post-Prison Supervision

Rule Caption: (Not more than 13 words that reasonably identifies the subject matter of the agency's intended action }
Fxtension of the period of time for retention ef tape recordings of board hearings.

Statutory Authority: ORS 144.050, 144.140, 144,335

Other Authority: NONE

Stats. Implemented: ORS NONE

Need for the Rule(s): The amendment of this rule allows for the retention of the tape recording of Parole Board hearings
for four years as opposed to two years. This is necessary to preserve the records for purposes of protecting the rights
of the offender and reducing the liability of the Board in the appellate process.

Documents Relied Upon, and where they are available: NONE

Fiscal and Ecenomic Impact, including Statement of Cost of Compliance:

This amendment will not have any fiscal or economic impact on other agencics, local government, or identified public.
The minor fiscal and economic impact it would have on the Board has already been absorbed given that this has been a
practice of the Board for several years.

How were small businesses involved in the development of this rule?

There was no involvement of small businesses in the making or developing of this rule.

Administrative Rule Advisory Committee consulted?: NO
If not, why?:

The Board of Parole & Post-Prison Supervision enacted this amendment and change during a business meeting and
due to the nature of the amendments, felt it was not necessary to consult with the Administrative Rule Advisory
Committee.

Tacd Noa bt v
_J £ '- Py Michael R, Washinegon, Chair N e TN

Autherized Signer Printed name Date

Admmistrative Rules Unit, Archives Division, Sceretary of State, 00 Swimmner Street NE, Salem, Oregon 97310, ARC 023-2005



DIVISION 15

REQUEST FOR BOARD RECORDS OR FILES

Board Records
255-015-0002

The Board shall maintain a separate file on each persen under its jurisdiction which shall contain the
materials obtained pursuant to ORS 144.185.

Statutory Authority: ORS 144.050, 144.140, 144.185
History: (12/2/88, temporary; 4/28/87; 5/19/88; 10/9/92; temporary 10/14/98, 1/15/99)

Oral Record of Hearing
255-015-0003

A tape of the oral proceedings of any hearing shall be kept by the Board for at least [two] four years.

Statutory Authority,. ~ ORS 144.050, 144.140
History: (12/2/86, temporary; 4/28/87; 5/19/88; temporary 10/14/98, 1/15/99,2/1/06-NOTICE)

Obtaining Information from Board Records
255-015-0005

(1) Any interested party may apply for information from a selected record.

{2} The request must be in writing, addressed to the chairperson of the Board and must specify the
information requested.

(3) The chairperson or designee shall review the record to determine what may be disclosed in
accordance with OAR 255-015-0010, and within ten (10) working days shall advise the person or
agency whether the requested information is available and may be disclosed.

Statutery Authority: ORS 144.050, 144.130, 144.140, 182.420, 192.502
History: (5/31/85; 12/2/88, temporary; 4/28/87; 5/19/88; 11/1/89; 10/9/92; temporary 10/14/98, 1/15/99)

Criteria for Denial of Disclosure of Records
255-015-0010

(1) The Board shall disclose its recerds to any person or agency unless:

(a) Disclosure would interfere with the rehabilitation of the inmate/offender, and the
public interest in confidentiality clearly outweighs the public interest in disclosure; or

{b) Disclosure would substantially prejudice or prevent the carrying out of the

functions of the Board or the Department of Corrections, and the public interest in
confidentiality clearly outweighs the public interest in disclosure; or.

2-1-06-NOTICE Request for Records or Files



(c) The information was submitted to a public body in confidence, the information
should reasonably be considered confidential the public body has obliged itself in
good faith not to disclose the information, and the public interest will suffer by
disclosure of the information; or

(d) The requested record is a presentence investigation report prepared pursuant to ORS
137.077 or 137.530; or

{e} The requested records constitute advisory communications within a
public body and in this instance the public interest in encouraging frank communication
between officials and employees of public hodies clearly outweighs the public interest in
disclosure; or

{f The records comprise investigatary information compiled for criminal law purposes and
the public interest does not require disclosure in this particular instance; or

(g The requested records pertain to petential or pending litigation involving the Board and
the public interest does not require disclosure in this particular instance; or
(h) The requested records are otherwise exempt from disclosure under the Public Records

Law or other provisions of law; other reasons,

(2) When the Board denies disclosure of information, the Board will provide_the reasons for denial.
The Board may provide a mare detailed written statement of the reason(s) for denial which only
the Atterney General and the courts may review.

{3) When a document contains information that 1s exempt from disclosure, the Board shall separate
exempt material from nonexempt material and disclose the nonexempt material.

Statutory Authority: ORS 144.050, 144.140, 192,502, 192.505
History: (5/31/85; 12/2/86, temporary, 4/28/87; 5/19/88; 11/1/89; 10/9/92 temporary 10/14/98, 1/15/99)

Fees for Board Records
255-015-0015

m The fees for documents shall he as follows:

(a) Fifty cents per page, if the request is for specific, identified, disclosable information from
the Board Review Packet; or

(b) Fifty cents per page, plus a charge for staff time, if the request requires a review of the
Board Record and a determination ¢f availability.

{2) The fee for the duplicaticn of oral records shall be $5.00 per tape.

(3) The Board chairperson ,or designee, may waive ot reduce all computed costs including staff time
for review, reproduction, materials, and mailing costs.

(4} Prior to reproduction of material, the Board shall receive payment, unless the chairperson, or
designee_decides that the Board can bill the person or agency.

)] The Board shall deposit payments in the Miscellaneous Receipts account in accerdance with
Business Office instructions.
Statutory Authority: ORS 144 050, 144.140, 192.440

2-1-06-NOTICE Request for Records or Fifes



History: (5/31/85; 12/2/86, temporary; 4/28/87, 5/19/88; 10/9/92, temporary 10/14/38, 1/15/99)

Victim and District Attorney Access to Board Review Packet
255-15-020

History: (4/28/87, 5/19/88, repealed)

Contents of Board Review Packet
255-15-030

History: (1/12/87; 5/19/88, repealed)

2-1-06-NOTICE Request for Records or Files
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A Statement of Need and Fiscal Impact accompanies this Form.

. Oregon Board of Parole & Post-Prison Supervision . 255
Agency and Division . Administrative Rules Chapter Number
Michael R, Washinpton 2575 Center Street NE, Ste 100, Salem, Oregon 97301-4621 503-945-§978
Rules Coordinator Auddress Telephane
RULE CAPTION

Extension of time to conduct psychological or psychiatric evaluations in danperous offender cases.
Not more than 15 words that reasonably identifies the subject maiter of the agency's intended action.

RULEMAKING ACTION

ADOPT: Secure apptoval of rule nunbers with the Administrative Rules Unit prior to filing.

AMEND:  255-036-0010, 255-037-0010 CED
FEB ¢ 1 2006
REPEAL:
ARCHIVES DIVISION
SECRETARY OF STATE

RENUMBER: Secure approval of rule numbers with the Administrafive Ryles Unit prior to filing.

AMEND & RENUMBER: Sccure approval of rule pumbers with the Administrative Rules Uait prior to filing.

ORS 144.050, 144.140, 144226 . House Bill 2323 (OR Laws 200%) .
Stal. Auth Other Authonty
ORS NONE - -

Stats. Implemented

RULE SUMMARY

Establishes that the Board has 120 days prior to the offender’s parole consideration date or the last day of the
offender’s incarceration term to give the offender a complete mental and psychiatric or psychological examination.
These amendments are nceded to bring the Board rules into conformity with House Bill 2323 passed into law the by
2005 Oregon Legislature.

A public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was sent to people on the
agency mailing list, whichever is later. If sufficicnt hearing requests are received, the notice of the date and time of the rulemaking hearing must
be published in the Oregon Bulletin at least 14 days before the hearing.

The agency requests public comment on whether other options should be considered for achieving the rule’s substantive goals while reducing the

negative ecOnOij I’.ﬂlpact Of T_he l'u]c on buSil'](:SS,
— S

Signature
03/21/2006 _ _
Last Day for Public Comment Michael R. Washington, Chair Da- O\ —-B-DQ\O
Last day to submit writlen comments to the Rules Coordinator Printed name Iate

*The Oregon Bulletin is published on the Ist of ¢ach month and updates the rule text found in the Orcpon Administrative Rules Compilation Notice forms must be submitted to the
Administrative Rules Unit, Oregon State Archives, 860 Summer Street NE, Salemn, Oregon 97310 by 5:00 pin on the 15th day of the preceding month unless this deadline falls on a
Saturday, Sunday or legal heliday when Notice formys are accepted until 5:00pm on the preceding workday. ARC 923-2005



Secretary of State

STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Proposed Rulemaking Hearing or a Notice of Proposed Rulemaking accompanies this form.

Oreson Board of Parole & Post-Prison Supervision 255
Agency and Division Administrative Rules Chapler Number

In the Matter oft  Oregon Board of Parcle & Post-Prison Supervision

Rule Cap[ion: (Mot more than 15 words that reasonably identifies the subject matter of the ageﬁcy‘s intended action.)
Extension of time to conduct psychological or psychiatric cvaluations in dangerous offender cascs.

Statutory Authority: ORS 144,050, 144.140, 14.226

Other Authority: House Bill 2323 (OR Laws 2005)

Stats. Implemented; ORS NONE

Need for the Rule(s);

Establishes that the Board has 120 days prior to the offender’s parole consideration date or the last day of the
offender’s incarceration term to give the offender a complete mental and psychiatric or psychological examination.
These amendments are needed to bring the Board rules into conformity with House Bill 2323 passed into law the by
2005 Oregon Legislature.

Documents Relied Upon, and where they are available: NONE

Fiscal and Economic Impact, including Statement of Cost of Compliance:

The Board is not aware of any fiscal of economic effect this amendment will have on the Board. There may be some
effect on other agencies, local government, or identified public.

How were small businesses involved in the development of this rule?

There was no involvement of small businesses in the making or developing of this rule.

Administrative Rule Advisory Committee consulted?: NO

[f not, why?:
The Board of Parole & Post-Prison Supervision enacted these amendments and changes during a business meeting and
due to the nature of the amendments, felt it was not necessary to consult with the Administrative Rule Advisory
Commitlee.

%—j g " eas Michael R. Washington, Chair DA\ DO,

Authorized Signer i ) Printed name Date

Administrative Rules Unit, Archives Division, Secretary of State, 830 Summer Street NE, Salem, Oregon 97310 ARC 925-2008



(6) At any hearing or review, the Board may consider:

(a) the examining psychologist or psychiatrist’s written report;

(b) a written report from the executive officer of Department of Corrections institution in
which the inmate has been confined;

(c) a field analysis report and release plan, including verification that adequate supervision
and mental health treatment are immediately available for the particular inmate;

(d) any other information regarding the inmate that the Board finds relevant.

Statutory Authority: ORS 144226, 144.228
History: (7/26/93, temporary; 10/28/93, 8/26/98)

Evaluations
255-036-0010

(1) Within sixty-(60} one hundred twenty (120) days of the last day of the prison term and at least
every two years thereafter, the Board shall order a complete mental and psychological or
psychiatric examination of the inmate.

2) The evaluation provided may consist of a diagnostic study, including a comprehensive
evaluation of the individual's personality, intelligence level, personal and social adjustments, or
other information the psychologist or psychiatrist believes will aid the Board in determining
whether the examined person is eligtble for release.

(3) The report of the psychoiogist or psychiatrist shail:
(a) include a statement as to whether the dangerous offender has any mental or emotional
disturbance, deficiency, condition, or disorder predisposing him/her to the commission of

any crime to a degree rendering the inmate a danger to the health or safety of others;

b any other information which would aid the Board in determining whether the inmate is
eligible for release;

(c) state progress or changes in the condition of the examined inmate;

(d) contain recommendations for treatment or medication that would assist the inmate in
performing satisfactorily in the community upon release;

(e) be filed with the Board within 60 days after the examination;
N be certified and sent to the inmate, the inmate’s attorney, and to the institution
superintendent.

Statutory Authority: ORS 144.226, 144.228
History: (7/26/93, temporary; 10/29/93; 8/15/94, 8/27/98, 02-01-2006-NOTICE)
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(d)

mental health treatment are immediately available for the particutar inmate;

any other information regarding the inmate that the Board finds relevant,

Statutery Authority: ORS 144 226, 144.228, 144.232

History:

(11/1/89; 7/1/91, temporary; 12/1/91, 7/26/93, temparary; 10/29/93, 8/27/98)

Evaluations
255-037-0010

(1)

Within sixy- (603 ocne hundred twenty {120) days of the last day of the incarceration term and at
least every two years thereafter, the Board shall order a complete mental and psychological or
psychiatric examination of the inmate.

The evaluation provided may consist of a diagnostic study, including a comprehensive evaluation
of the individual's personality, intelligence ‘evel, personal and social adjustments, or other
information the psychologist or psychiatrist believes will aid the Board in determining whether the
examined person is eligible for release.

The report of the psychologist or psychiatrist shall:

include a statement as to whether or not the dangerous offender has any mental or emotional
disturbance, deficiency, condition, or disorder predisposing him/her to the commission of any
crime to a degree rendering the inmate a danger to the health or safety of others;

any other information which would aid the Beard in determining whether the inmate is eligible for
release;

state progress or changes in the condition of the examined inmate;

contain recommendations for treatment or medication that would assist the inmate in performing
satisfactorily in the community upon release;

be filed with the Board within 60 days after the examination;

be certified and sent to the inmate, the inmate’s attorney, and to the institution superintendent.

Statutory Authority: ORS 144 226, 144.228

History:

(11/1/89; 7/1/91, temporary; 12/1/91; 7/26/93, temporary, 10/29/93; 8/15/94, 8/27/98,
02-01-2006-NOTICE)

02-01-2006-NOTICE Dangercus Offender/Nav. 1, 1989
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Secrelary of State
NOTICE OF PROPOSED RULEMAKING*

A Statement of Need and Fiscal Impact accornpanies this form.

Orepon Board of Parole & Post-Prison Supervision ) 235
Agency and Division Administrative Rules Chapler Number
Michael R. Washington 2575 Center Strect NE, Ste 100, Salem, Oregon 97301-4621 503-945-8978
Rules Coordinator Address Telephone
RULE CAPTION

Amendment of sex offender special conditions to comply with statutory changes.
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.

RULEMAKING ACTION
ADOPT: Sccure approval of rule sumbers with the Administrative Rules Unit prior to filing.
AMEND: 255-070-0001 (Exhibit ) F I L E D

FEB 0 1 2005

ARCHWES DIVISION
SECRETARY OF STATE

REPEAL:

RENUMBER: Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

AMEND & RENUMBER: Sccure approval of rule munbers with the Administrative Rules Unit prior 1o filing.

ORS 144.050, 144,102 _144.140, 144.270 . __ . House Bill 2059 (OR Laws 2005), Senate Bill 243

Stat. Auth. OR Laws 2005 Housc Bill 3419 (OR Laws 2005)
Other Autherity

ORS NONE

Stats. Implemented

RULE SUMMARY

HRB 2050: This Exhibit is being amended to comply with statutory changes adding a special condition which prohibits a convicted
sex offender or a person convicted of an Assault from living within three miles af the victim of their crimes,

SB 243: This Exhibit is being amended to comply with statutory changes adding a special condition which addresses the extent of
contact a convicted sex offender may have with minor children without permission of their supervising officer.

HE 3419: This Exhibit is being amended to comply with statutory changes adding a special condition which prohibits convicted
sex offenders from residing with each other without the prior approval of the supervising officer.

public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was scnt 1o people on the
agency mailing list, whichever is later. If sufficient hearing requests are received, the netice of the date and time of the rulemaking hearing must
be published in the Oregon Bullerin at lcast 14 days before the hearing.

The apency requests public comment on whether other options should be considered for achieving the rule’s substantive goals while reducing the

negative cconomic impact of the rule on business.
- £ .
5 e . . ——— e

Signature
03/21/2006
Last Day for Public Comment Michael R. Washington, Chair OQ-O\- 320 -
Last day to submit wrttten comments to the Rules Coordinator Printed pame Date

- *The Oregon Bulletin is published on the 1st of each moath and updates the rule text [ousd in the Oregon Administrative Rules Compilalion. Notice forins must be submilted to the

Administrative Rules Unit, Oregon State Archives, 800 Summer Street NE, Salem, Oregon 97310 by 5:00 pm on the 15th day of the precedmyg month unbess this deadline falls ona
Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00pm on the preceding workday. ARC 523-2005



Secretary of State

STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Proposed Rulemaking Hearing or a Notiee of Proposed Rulemaking accompanies this form.

Qrezon Board of Parole & Post-Prison Supervision L . 255 .
Agency and Division Admunistrative Rules Chapter Number

In the Matter of:  Oregon Board of Parole & Post-Prisen Supervision

Rule Caption: (Not more than 15 words that reasonably identifies the subject matter of the ageney’s intended action.)
Amendment of sex offender special conditions to comply with statutory changes.

Statutory Authority: ORS 144,050,144.102, 144.140, 144270

Other Authority: Heuse Bill 2050 (OR Laws 2005), Senate Bill 243 {OR Laws 2005), House Bill 3419 (OR Laws 2005)

Stats. Implemented: ORS NONE

Need for the Rule(s):

HB 2050: This Exhibit is being amended to comply with statutory changes adding a specizl condition which prohibits a convicted
sex offender or a person convicted of an Assault from living within three miles of the victim of their crimes.

5B 243: This Exhibit is being amended to comply with statutory changes adding a special condition which addresses the extent of
contact a convicted sex offender may have with minor children without permission of their supervising officer.

HB 3419: This Exhibit is being amended to comply with statutory changes adding a special condition which prohibits convicted
sex offenders from residing with each other without the prier approval of the supervising officer.

Pocuments Relied Upon, and where they are available: NONE

Fiscal and Economic Impact, including Statement of Cost of Compliance:

The Board is not aware of any fiscal of economic effect this amendment will have on the Board. There may be some
effect on other agencies, local government, or identified public.

How were small businesses involved in the development of this rule?

There was no involvement of small businesses in the making or developing of this rule.

Administrative Rule Advisory Committee consulted?; NO

[f not, why?:
The Board of Parole & Post-Prison Supervision enacted these amendments and changes during a business meeting and
due to the nature of the amendments, felt it was not necessary to consult with the Administrative Rule Advisory
Committec.

Michael R. Washington, Chair Da-0V \~ a0,

Printed namne Date

Authorized Signer

Administrative Rales Umit, Archives Division, Secretary of Siate, §60 Summer Street NE, Salem, Qregon 97310 ARC 925-2003



DIVISION 70

CONDITIONS OF PAROLE AND POST-PRISON SUPERVISION

Conditions Not Limited by Exhibit J
255-070-0001

{1) The Board may order parole conditions pursuant to OAR 255-070-0015.
(2} The Board shall approve post-prison supervision conditicns pursuant to OAR 213-11-001.
(3) Conditions of parole and post-prison supervision are not limited to those shown in Exhibit J.

Statutory Authority: {ORS 144.096, 144.102, 144.270)

History: (5/31/85; 11/3/86, temperary; 4/1/87; 4/15/88, temporary; 5/19/88;7/1/88;
10/18/88; 4/5/90; 4/30/92, temparary; 10/9/92; 10/15/93, 11/09/98,
9-15-99 Notice/Temp, 11-15-99, 05-22-00, 12/15/01-Notice/Temp,
01-29-02, 04-15-02 - Notice/Temp, 06-17-02, 06-13-03—notice/temp,
10-10-03, 01-14-04. 02-01-2006-NOTICE)

Offender Return to County of Residence
255-070-0003

{1 Unless the Board waives the condition, the Board shall order as a condition of parole or post-
priscn supervision that an offender reside for the first six months in the county where the offender
resided on the date of the last arrest for a crime resulting in imprisohment.

(2) (a) The Board or the Department of Corrections may establish the county of residency by
obtaining the last address of record at the time of the offense from all of the available
information in the following records:

{A) An Oregon driver's license, regardless of its validity;
(B) The Department of Revenue;
(C) The Department of State Police, Bureau of Criminal Identification;
(D} The Department of Human Resources; or
(E) The Department of Corrections.
(b) If the records do nct disclose the county of residency, the Board or the Department shall

find the offender resided in the county where she or he committed the crime.

{c) If the offender is serving multiple sentences, the county of residence shall be determined
according to the date of the last arrest resulting in a conviction.

{d} In determining the offender’s county of residence for purposes of this rule, the Board may
not consider offenses committed by the offender while the offender was incarcerated in a
Department of Corrections facility.

{3 Upon motion of the Board, an offender, a victim, or a district attorney, the Board may waive the
residency requirement after finding:

02-01-2006-NOTICE Conditions of Parole



(a) the offender provided preof of a job with no set ending date in a county other than the
established county of residence;

(b) the offender poses a significant danger to the victim;

{(c) the victim or victim's family poses a significant danger to the offender residing in the
county of residence.

(d) the offender has a spouse or biological or adoptive family, residing in other than the
county of residence, who will be materially significant in aiding in the rehabilitation of the
offender and in the success of the parole or post-prison supervision period,;

(e) the Board requires that the offender participate in a treatment program which is not
available in the county of residence;

{f the offender desires release to another state or another state has a detainer; or
(9) other good cause.

Statutory Authority: (ORS 144.270(5))

History: {11/1/89; 10/15/91; 10/9/92, 9-15-99 — NOTICE/TEMP, 11-15-99)

Parolee Placement in Community Corrections Centers; Standards; Limitations
255-070-0005

History: {2/1/79; 5/31/85, repealed)

Guidelines on General Condition Relating to "Best Interest” Return
255-070-0010

History: (2/1/79; 5131/85; 11/3/86, temporary; 4/1/87; 5/19/88, repealed)

Establishing Conditions
255-070-0015

{m The Board may order an exit interview prior to the inmate’s release date to review the inmate’s
case and set or approve conditions. See Division 80 for exit interview procedures.

(2) If the Board decides to waive an exit interview, it shall specify the parole condition(s) prior to
release and shall include the conditicns on an order of supervision.

{3 If the Board decides to waive an exit interview, it shall specify, in an order given to the offender
upcn release from incarceration, the post-prison supervision condition(s).

(4) Once the Board establishes the conditions, the Board may amend the conditions and issue an
amended order by:

02-01-2006-NOTICE Conditions of Parole



(10)

(a) considering a requested modification administratively, if the amendment is requested
before the inmate’s release on parole ar post-prison supervision cr if 2 condition is
deleted after release; and

{b) citing to a hearing, if the amendment is requested after release and the offender does not
consent in writing to the addition of conditions.

The Hearings Officer may amend the conditions, after a hearing, unless the offender waives the
hearing. The Hearings Officer shall send notice of the amendment to the Board.

If the cffender waives the right to a hearing and consents in writing to the addition of conditions,
the supervising officer may amend the conditions. The officer shall send notice of the amendment
to the Board.

If the Board does not override the Hearings Officer or supervising officer amended conditions, the
Board shall issue an amended order of conditions, however, the condition is in effect from the
date the supervising officer or Hearings Officer orders it.

The Board or the Hearings Officer shall conduct a hearing under section (4) and (5} of this rule
applying rules governing violation hearings in Division 75.

When a supervisory authority requests amended conditions before the inmate is released on
parole or post-prison supervision, the supervisory authority shall submit the request in writing or by
teletype to the Board prior to the release date.

An offender may appeal the conditions of parole or post-prison supervision pursuant to the
procedures of Division 80.

Statutory Authority: {ORS 144.096, 144.098, 144.102, 144.108, 144125, 144,185, 144 270,

History:

144.343)
(5/19/88, 4/5/90; 4/30/92, temporary, 10/9/92, 11/09/98)

02-01-2006-NOTICE Conditions of Parole






EXHIBIT J

(ORS 144.102, 144.270, 144.275, 181.595)
OAR 255-060-0008, 255-065-0005, 255-070-0001-0015, 255-075-0002, 255-075-0004)

GENERAL/SPECIAL PAROLE AND POST-PRISON SUPERVISION CONDITIONS

Parole/Post-Prison Supervision is subject to all listed General Conditions and the designated Special
Conditions. Prior to release the Board may modify the conditions at any time. After parole/post-prison
supervision has commenced, conditions may be added upon your signed consent or after opportunity to
be heard, orally or in writing.

Parole or Post-Prison Supervision may be revoked for viclation of any of these conditions and/or you may
be returned when parole or post-prison supervision is not in your best interest or the best interest of
society.

The Board may, at its discretion, sanction viclations of Parole or Post-Prison Supervision Cenditions;
sanctions may include returning you to the Department of Corrections custody.

As used in this exhibit, the following words have the following meanings: "Offender" means persons
released to parole or post-prison supervision. "Parole Officer” shall also mean the supervisory authority
under the post-prison supervision system.

GENERAL CONDITIONS
1. Pay supervision fees, fines, restitution or other fees ordered by the Court.
2. Not use or possess controlled substances except pursuant to a medical prescription.
3 Submit to testing of breath or urine for controlled substance or alcohol use if the offender has a

history of substance abuse or if there is a reasonable suspicion that the offender has illegally
used controlled substances.

4. Participate in a substance abuse evaluation as directed by the supervising officer and follow the
recommendations of the evaluator if there are reasonable grounds to believe there is a history of
substance abuse.

5. Remain in the State of Oregen until written permission to leave is granted by the Department of
Corrections or a county community corrections agency. Offender automatically waives extradition
if offender absconds supervision out of State,

8. If physically able, find and maintain gainful full-time employment, approved schooling, or a full-
time combination of both.

7. Change neither employment nor residence withcut prior permission from the Department of
Correctians or a county community corrections agency.

8. Permit the supervising officer to visit the offender cr the offender's residence or work site, and to
conduct a walk-through of the common areas and of the rooms in the residence occupied by or
under the control of the offender.

9. Consent to the search of person, vehicle or premises upon the request of a representative of the

supervising officer if the supervising officer has reasonable grounds fo believe that evidence of a
violation will be found, and submit to fingerprinting or photographing, or bath, when requested by

02-01-2006 - NOTICE Conditicns of Supervision



10.

11.

12.

13.

the Department of Corrections or a county community corrections agency for supervision
puUrposes.

Obey all laws, municipai, county, state and federal.

Promptly and truthfully answer all reasonable inquiries by the Department of Corrections or a
county community corrections agency.

Not possess weapons, firearms, or dangerous animals.
Report as required and abide by the direction of the supervising officer.

SPECIAL CONDITIONS

Offender shall be evaluated by a mental health evaluator and follow all treatment
recommendations.

Offender shall continue to take any psychiatric or psychotropic medication that was prescribed
prior to or at the time of release from custody until otherwise directed by a physician. At the
direction of the parole officer, the offender shall undergo a psychiatric evaluation and take any
medications recommended. The offender shall comply with a medication monitoring program at
the request of the parole officer.

Offender shall have no contact with minor females and shall not frequent-any-place-where-minors

~afcades) be present more than one
time. without the prior wntten approval from their- the board, supervisory authority ar supervising
officer_at a place where persons under 18 years of age reqularlv congregate. The offender shall
also not be present, without the prior written approval of the board or supervising officer_at_or on
property adjacent to, a school, child care center. playground or other place intended for use
primarily by persons under 18 years of age.

Of'fender shalt have no contact W|th minor males and shall not frequent any-place where minors
—arcades) be present more than one
tlme W|thout the prlor wntten approval from their the board supervisory authority or supervising
officer, at a place where persons under 18 years of age reqularl\; congregate. The offender shall
also not be present, without the prior written approval of the board or supervising officer, at_ or on
property adjacent to, a school, child care center, playground or cther place intended for use
primarily by persons under 18 years of age.

Offender shall submit to random polygraph tests as part of a sex offender surveillance program.
Failure to submit to the tests may result in return to custody. Specific responses to the tests shall
not be the sole basis for return to custody.

Offender shall enter and complete or be successiully discharged frem a recognized and approved
sex offender treatment program which may include polygraph and/or plethysmograph testing. The
offender shall abide by all rules and conditions of the sex offender treatment program. Offender
shall abide by a prohibition of sexually deviant materials, activities or behavior that the offender
may use for the purpose of deviant sexual arcusal, unless otherwise allowed by the Parole Officer
in writing.

Offender shall pay court ordered restitution to the clerk of the court of the county of sentencing
(ORS 137.106, OAR 255-065-0005).

02-01-2006 - NOTICE Conditions of Supervision



10.

11.

12

13.

If required to report as a sex offender under ORS 181.595, report with the Depariment of State
Police, a Chief of Police, a county Sheriff, or the Supervising Agency when supervision begins,
within 10 days of a change in residence and once a year within 10 days of the person’ s date of
birth.

Offender shall not possess or use intoxicating beverages.

Other: Special conditions may be imposed that are not listed above when the Board of Parole and
Post-Prison Supervision determines that such cenditions are necessary.

Offender shall have no contact direct or indirect with those listed below:
Consent to search of computer or other electronic equipment upon the request of the supervising
officer, or their representative, if the supervising officer has reasonable grounds to believe that

evidence of a violation will be found.

Sex Offender Package:

{a) Agreement to comply with any curfew set by the board, the supervisory authority or the
supervising cfficer.
(b} A prohibition against contacting a person under 18 years of age without the prior written

approval of the board, supervisory authority or supervising officer.

{c) A prohibition against frequenting being present more than one time, without the prior
written approval of the board, supervisory authority or supervising officer, a place where
persons under 18 years of age regularly congregate.

{d) In addition to the prohibition under subparagraph (C) of this paragraph, a prohibition
against being present. without the prior written approval of the board or supervising
officer, at, or on property adjacent to, a school, child care center_playground or other
place intended for use primarily by persons under 18 years of age.

[(d)](e} A prohibition against working or volunteering at a school, day care center, park,
playground or other place where persons under 18 years of age regularly congregate.

{{(e)lfi Entry into and completion of or successful discharge from a sex offender treatment
program approved by the board, supervisory authority or supervising officer. The
offender shall abide by all rules and conditions of the sex offender treatment program.
The program may include polygraph and plethysmograph testing. The person is
responsible for paying for the treatment program.

[(Rl{q) A prohibition against any contact with the victim, directly or indirectly, unless approved by
the victim, the person's treatment provider and the board, supervisory authority or
supervising officer.

[{g)l{h} Unless otherwise indicated for the treatment required under subparagraph (E) of this
paragraph, a prohibition against viewing, listening to, owning or possessing any sexually
stimulating visual or auditory materials that are relevant to the person’s deviant behavior.

[(M))i) Agreementto consent to a search of the perscn or the vehicle or residence of the person
upon the request of a representative of the board or supervisory authority if the
representative has reasonable grounds to believe that evidence of a violation of a
condition of post-priscn supervision will be found.

[(]() Participation in random polygraph examinations to obtain information for risk
management and treatment. The person is responsible for paying the expenses of the
examinations. The results of a polygraph examination under this subparagraph may not
be used in evidence in a hearing to prove a violation of post-prison supervision.

[(iN(k) Maintenance of a driving log and a prohibition against driving a motor vehicle alone
unless approved by the board, supervisory autharity or supervising officer.

[(K)]{} A prchibition against using a post-office bax unless approved by the board, supervisory
authority or supervising officer.

{m) A prohibition against residing in any dwelling in which another sex offender who is cn
probation, parole or post-prison supervision resides unless approved by the board or
supervising officer, or in which more than one other sex offender who is on probation,

02-01-2006 - NOTICE Conditions of Supervisicn



parole or post-prison supervision resides unless approved by the board or a designee of
the board. As soon as practicable, the supervising officer of a person subject to the
requirements of this subparagraph shall review the person's living arrangement with the
persons’ sex offender treatment provider to ensure that the arrangement supports the
goals of offender rehatilitation and community safety. As used in this subparagraph:

(i} “‘Dwelling” has the meaning given that term in ORS 469.160.
{ii) “Dwelling” does not include a residential treatment facility or a halfway house.
(iii) “Halfway house” means a publicly or privately operated profit or nonprofit
residential facility that provides rehabilitative care and treatment for sex
offenders.
{n} If the person is in post-prison following conviction of a sex crime, as defined in ORS

181.594, or an assault,_as defined in ORS 163.175 cr 163.185, and the victim was under
18 years of age, the board or supervisory authority, if requested by the victim, shall
include as a special condition of the person’s post-prison supervision that the person not
reside within three miles of the victim.

02-01-2006 - NOTICE Conditions of Supervision
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RULE SUMMARY
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Secretary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Proposed Rulemaking Ileanng or a Notice of Proposed Rulemaking accomopanies this form.

Oregon Board of Parole & Post-Prison Supervision N 255

Agency and Division Administrative Rules CT;zlplcr Number

In the Matter of:  Oregon Board of Parole & Post-Prison Supervision

Rule Caption: (Mot more than 15 words that reasonahly identifies the subject matter of the agency's intended action.) Amtendment of Rules Regarding Procedure
for Designation of Predatory Sex Offenders

Statutory Authority: ORS 144.050, 144.140, 181,585, 181,586

Other Authonty: V.L. Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)

Stats. Implemented: ORS None

Need for the Rule(s): The amendment of this rufe is necessary in order to be consistent with the Oregon Supreme Court ruling in
VLY. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005), which was issucd on February 10, 2005.

Documents Relicd Upon, and where they are available: The Oregon Supreme Court Opinion in V.L.Y. v. Board of Parole and
Post-Prison Supervision, 338 Or 44 (2003)

Fiscal and Economic Impact, including Statement of Cost of Compliance:

The Board is not aware of any fiscal of economic effect this amendment will have on the Board. There may be some effect on
other agencies, tocal government, or identified public.

How were smatl businesses involved in the development of this rule? There was no involvement by small businesscs in the
development of this rule as this rule amendment will have no impact on small businesses.

Administrative Rule Advisory Committee consulted?: NO

If not, why?:
The Board of Parole & Post-Prison Supervision enacted these amendments and changes during a business meeting and due to the
nature of the amendments, felt it was not necessary to consult with the Administrative Rule Advisory Committee.
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Secretary of State
Certificate and Order for Filing
TEMPORARY ADMINISTRATIVE RULES

A Statement of Weed apd Tustification accompanses this form.

I certify that the attached copies* are true, full and correct copies of the TEMPORARY Rule(s) adopted on _ 03/20/2006 by the
Date prior to or same as filing date

Board of Parole and Post-Prison Supervision ) 255 L
Ageney and Divisien Administrattve Rules Chapter Number
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RULE CAPTION
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RULEMAKING ACTION
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AMEND:  OAR 255-060-001 1 (Exhibit Q-V)
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QRS 144.050,144.140, 181.585,181.586 V.L.Y v. Board of Parole and Post-Prison Setpervision, 338 Or 44 (2005)
Stat. Auth. Other Authonity

ORS NONE

Stats. implemented

RULE SUMMARY

The amendment of this rule is necessary in order (o be consistent with the Oregon Supreme Court ruling in V.L.Y. v. Board of Parole and Post-
Prison Superviston, 338 Or 44 (2005)
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A Certificate and Order for Filing Temporary Administrative Rules accompanes this form.

Oregon Board of Parole & Post-Prison Supervision ) ) . 255 .

Ageney and Division Administrative Rules Chapter Number

In the Matter of: Oregon Board of Parole and Post-Prison Supervision Amendment of Rules Regarding Procedure for Designation
of Predatory Sex Offenders

Rulc Capiion: {Mot more than 15 words that reasonably identifies the subject matter of the agency’s intended action )

Statutory Authority: ORS 144,050, 144,140, 181 585, 181,586

Other Authority: V.L.Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (20035)

Stats. Implemented: ORS None

Need for the Temporary Rule(s): The amendment of this rule is necessary in order to be consistent with the Oregon Supreme
Court ruling in V.L.Y. v. Board of Parole and Post-Prison Supcrvision, 338 Or 44 (2005), which was issued on February 10,2005,

Documents Relied Upon, and where they are available: The Oregon Supreme Court Opinion in VLY. v. Board of Parole and

Post-Prison Supervision, 338 Or 44 (2005)

Justification of Temporary Rule(s): The Orcgon Supreme Court ruling in V.L.Y. v. Board, 338 Or 44 (2005) rendered the board’s
current rule unconstitutional. In the interest of public safety, it is necessary that the board have the authority to designale sex
offenders as predatory as soon as practicable.
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For purposes of this rule, [a person is] a predatory sex offender is defined as a person [if the
persorn]_who exhibits characteristics showing a tendency to victimize or injure others and has
been convicted of one or more of the following offenses: Rape in any degree, Sodomy in any
degree, Unlawful Sexual Penetration in any degree or Sexual Abuse in any degree. In
determining whether an inmate or offender is a predatory sex offender under this rule, the Board
shall use [only] the STATIC-99 (Exhibit Q-i) and definitions {(Exhibit Q-Il}, which have been
approved by the Department of Cormrections as required by ORS 181.585(2). The Board may also
consider any other evidence that the inmate or the offender exhibits characteristics showing a
tendency to victimize or injure others.

Predatory sex offender designations made by the board for inmates or offenders released from a
Department of Coirections institution before [May 1, 2004} Eebruary 10, 2005, are not included in
this rufe. Those designations are governed by the rules in effect when the designation was
made.

Subject to the procedures set forth in this rule, the Board will make a finding that an inmate or
offender is a candidate for predatory sex offender designation_ if the inmate or offender scores
[four] six or more points on the STATIC-99.

Subject to the procedures set forth below, inmates or offenders who score [four} six or more
points on the STATIC-99, and have been identified as a candidate for predatory designation,
have the right to be advised of their score and submit written objections to the Board before the
Board makes a predatory sex offender finding. The Notice of Rights and Written Objections form
for this rule are Exhibits Q-ilt and Q-1V of the Board’s rules.

(a} Wrtten objections must be received by a Department of Corrections’ institution or release
counselor, a supervising officer or the Board within three days of the date the offender or
inmate signed the Notice of Rights {Exhibit Q-lIf).

(b) The Board must receive and review the signed Naotice of Rights (Exhibit Q-lIf) or written
documentation that the inmate or offender refused to sign the Notice of Rights before [a
predatory sex offender finding is made.] an evidentiary hearing is conducted or waived to
determine a predatory sex offender finding.

{c) The Board must consider any written objections ta the score on the STATIC-99 timely
submitted by the inmate or offender before an evidentiary hearing is conducted or waived to
determine {making] a predatory sex offender finding. The Board [shall] may find an inmate or
offender is a candidate [make the] for predatory sex offender designation [finding] if there is
evidence to support a score on the STATIC-99 of [four] six or more points.

{d) Inmates or offenders may elect to waive their right to submit written objections. Any such
waiver must be in writing. When an inmate or offender waives their right to submit written
objections, the Board may [make] find an inmate or offender is a candidate for [the] predatory
sex offender designation [finding] if the inmate’s or offender’s score on the STATIC-89 is
[four] six or more points. [An inmate’s or offender's waiver of the right to submit written
objections to the STATIC-99 score under this paragraph does not affect his or her right to
challenge the score at an evidentiary hearing conducted under paragraph 6.]




(5) A finding that an inmate or offender is a predatory sex offender may be made by one Board
Member. The finding may only be made after the inmate or offender has participated in an
evidentiary hearing or waived participation in such a hearing to determine whether the offender is
exhibiting characteristics showing a tendency to victimize or injure others. A finding that an
offender is a predatory sex offender will be contained in the inmate’s or offender’s original order
of supervision or an amended order of supervision.

[()] The sole purpose of the evidentiary hearing will be to determine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others. The Board may receive
a written report from a supervising officer or a release counselor of any Department of
Corrections institution indicating that an inmate or offender who has been determined to be a
candidate for designation as a predatory sex offender under paragraphs (3) and (4) exhibits
characteristics showing a tendency to victimize or injure others.

{a) Upon receipt of a written report from a supervising officer or a release counselor,_the Board
will review it to determine whether it contains sufficient information to conduct an evidentiary
hearing for purposes of determining whether the inmate or offender should be designated as
a predatory sex offender. If the Board determines there is sufficient infermation in the report,
it will forward the report to its Hearing Officer, who will schedule an evidentiary hearing.

(b) The Board’s Hearing Officer wifl provide the inmate or offender with a copy of the Notice of
Rights (Exhibit Q-\) grior to the evidentiary hearing. Upon receipt of the Notice of Rights
(Exhibit Q-\), the inmate or offender may proceed with the evidentiary heaning or waive their
right to the hearing. At the evidentiary hearing, the Hearings Officer will consider the written
report submitted by the supervising officer or release counselor and the results of the
STATIC-99 risk assessment scale, and may accept additional evidence supperting the
STATIC-99 score or otherwise indicating that the inmate or offender exhibits characteristics
showing a tendency fo victimize or injure others. The inmate or offender may present
evidence rebutting claims made in the written report submitted by a supervising officer or
release counselor, challenging the score on the STATIC-99, or rebutting other evidence that
the inmate or offender exhibits characteristics showing a tendency to victimize or injure
others. At the conciusion of the evidentiary hearing, the Hearing Officer will submit his report
to the Board with a recommendation as to whether the inmate or offender exhibits
characteristics showing a tendency to victimize or injure others.

(¢} Upon receipt of the report and recormmendation from the Board’'s Hearing Officer,_the Board
will review the report and recommendation and determine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others and is, therefore, a
predatory sex offender.

[(6)i€7) Pursuant to ORS 181.586, the community corrections agency supervising an inmate or offender
found to be a predatory sex offender shall notify anyone whom the agency determines is
appropriate that the person is a predatory sex offender. The agency shall make this
determination as required by ORS 181.586.

Statutory Authority: [Chapter 163 (1999 OR Laws)] ORS 144.050, ORS 144.140, ORS 181.585, ORS
181.586.
History: {02-15-00, 03-12-02, 06/13/03, 10-10-03, 01/14/04-Temp/Notice,

(06-14-04, 3-20-06-TEMP/NOTICE)
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DECISIONS ABOUT RIGHTS

I understand the rights contained in this notice and I

[ ] dowantabheanng 1] do not want a hearing

I should be notified of my rights, the date, time, and place of the hearing and the allegations against me at [east three days
prior to the hearing, unless I

{ ] waive the three days from the date the Notice of Rights is served and when the hearing is held

When the Hearings Officer makes findings, cornclusions and recommendations to the Board, I understand I have ten (10)
days to submit written exceptions to the findings of the Hearings Officer's report to the Chairperson of the Board of Parole
and Post-Prison Supervision and I

[ 1 dowaive the [0-day waiting period to submit exceptions and arguments before the final Board decision
[ 1 donotwaive the 10-day warting period

[ ] Ido want witnesses [ ] Idonotwantwithesses

Allowed Denied Name Address Reason for Denial

[] [1 - I

[1] I § -

[ I , S

[ 1 Having waived my right to a hearing, [ understand that the Board, in the exercise of its authority, and
based on the available record, may order that [ am determined to be a predatory sex offender under ORS
181.585 even if that decision overrides the recommendation of a Hearings Officer.

I have read, or have had read to me, and fuily understand and acknowledge this Notice of Rights and the Decisions.

Hearing Officer Date Offender Date
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Secretary of State
Certificate and Order for Filing

PERMANENT ADMINISTRATIVE RULES

I certify that the attached copies™® are true, full and correct copies of the PERMANENT Rule(s) adopted on __ 04-04-06 by the

Date prior to or same us filing date
Orepon Board of Parole and Post-Prison Supervision - 255
Agency and Dovision Admmstrative Rules Chapter Number

Michacl R. Washingion, Chair 2575 Center Street NE, Ste 100, Salem, OR 97301-4610 303-945-8978

Rules Coardinator Address Telephone

to become effective 04-05-06 Rulemaking Notice was published in the March 2006 _ Oregon Bulletin **

Date upan filing or later Month and Year

RULE CAPTION

Amendment of sex offender special conditions to comply with statutory changes. o
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.

RULEMAKING ACTION

List each rule number separately, C00-000 0000

ADOPT: Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

AMEND:  255-070-00011 (Exhibit J)

REPEAL:

RENUMBER: Secure approval of rule numbers with the Administrative Rules Unit prior 1o filing.

i
[ OF 375

AMEND & RENUMBER: Secure approval of rule numbers with the Administralive Rules Unit prior to filing (TE

ORS 144.050_ 144,102, 144,140, 144,270 House BiH2050 (Or Laws 2005), Senate Bill 243,
Stat. Auth. (Or Laws 2005), House Bill 3419 (Or Laws 2005)
Other Authonty

ORS NONE . -
Stats. Implemented

RULE SUMMARY

HB 2050: This Exhibit is being amended to comply with statutory changes adding a special condition which prohibits a convicted
sex offender or a person convicted of an Assault from living within three miles of the victim of their crimes,

SB 243: This Exhibit is being amended to comply with stalutory changes adding a special condition which addresscs the extent of
contact a convicted sex offender may have with minor children without permission of their supervising officer.

HB 3419: This Exhibit is being amended to comply with statutory changes adding a special condition which prohibits convicted
sex offenders from residing with cach other without the prior approval of the supervising officer.

:'}"l:,,, A é }m !0.‘“%’ [
kg ;;,-5@&{1 ‘f 4 M"ﬁi”—'v‘*i‘-r il Michael R. Washington, Chair OL{'Q‘S Ob

Avthorized Sigper Printed name Date

=With this orginal, file one photacapy of certificats, onc paper copy of rules listed in Rulermaking Actions, and elestronic eopy of riles.

#*The Qregon Bulletin is published on the 1st of each month and updates the rule text found jn the Oregon Administrative Rulzs Compilation Notiee forms must be submitted to the
Administrative Rules Unit, Oregon State Archives, 800 Summer Street NE, Salem, Oregon 97310 by 5:00 pr on the 15th day of the preceding month unless this deadline falls on a
Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00 pm on the preceding workday AR 930-2005



Secretary of State
Certaficate and Order for Filing

PERMANENT ADMINISTRATIVE RULES

I certify that the attached copies* are true, [ull and correct copies of the PERMANENT Rule(s) adopted on _ 04-04-06 ___bythe

Date prior to or same as {iling dale

Oregon Board of Parole and Post-Prison Supervision 255 _
Agency and Division Admrmistrative Bules Chapter Number
Michael R. Washington, Chair 2575 Center Street NE, Ste 100. Salem, OR 97301-4610 503-945-8978 B
Rules Coordinator Address Telephone
to become effective 04-05-06 Rulemaking Notice was published in the March 2006 Oregon Bulletin **
Date upon filing or later Month and Year
RULE CAPTION

Extension of the period of time for retention of tape recordings of board hearings.

Not more than 15 words that reasonably identifies the suhject matter of the agency’s intended action.

RULEMAKING ACTION

List each rule number separately, 000 000-00(X).

ADOPT: Secure approval of rule numbers with the Administrative Rules Tnit prior to filing,

AMEND: 255-015-0003

REPEAL: ; 7008

iy
Az

RENUMBER: Secure approval of rule mombers with the Administrative Rules Unit prior ta filing.

AMEND & RENUMBER: Sccure approval of rule numbers with the Administrative Rules Unit prior to filing.

ORS 144.050, 144.140, 144.335
NONE . o B
Stat. Auth. Other Authority

ORS NONE

Stats. Implemented

RULE SUMMARY

The amendment of this rule allows for the retention of the tape recording of Parole Board hearings for four
years as opposed to two years. This is necessary to preserve the records for purposes of protecting the rights
of the offender and reducing the liability of the Board in the appeliate process.

Michael R. Washington, Chair O L{ -0 ;*O (w

Printed name Jate

*“With thus original, file one photocopy of certificate, one paper eopy of rules listed in Rulemaking Actions, and clectronic copv of rules

**7The Oregon Bulletin is published on the 1st of each month and updates the rule text found in the Oregon Administrative Rules Compilation. Notice forms must be submitted to the
Administrative Rules Unit, Oregon State Archives, 800 Summer Street NE, Salem, Oregon 97310 by 5:00 pm onthe 15th day of the preceding month unless this deadtine falls on a
Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00 pra on the preceding workday ARC 930-2005



Secretary of State
Certificate and Order for Fiting

PERMANENT ADMINISTRATIVE RULES

I certify that the attached copics* are true, full and correct copies of the PERMANENT Rule(s) adopted en (04-04-06 ~ bythe

Date pnior to o1 sume as filing date
Oregon Board of Parole and Post-Prison Supervision ) ) 255 o
Agency and Division Administrative Rules Chapter Number

Michael R. Washington, Chair 2575 Center Street NE, Ste 100, Satern, OR 97301-4610  503-945-8978

Rules Coordinator Address Telephone

to become effective 04-05-06 Rulemaking Notice was published in the March 2006 Oregon Bulletin ¥*

Date upon filing or later Month and Year

RULE CAPTION

Extension of time 1o conduct psychological or psychiatric evaluations in dangerous offender cases. o
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.

RULEMAKING ACTION

st each rule number separately, 000-000-0000.

ADOPT: scoure approval of rule numbers with the Administrative Rules Unit prior to filing.

AMEND: 255-036-0010, 255-637-0010 APR 05 2008
A IHVISION
ELAETERY OF STATE

REPEAL:

RENUMBER: Secure approval of rule numbers with the Admanistrative Rules Unit prior to filing

AMEND & RENUMBER: Secure approval of rule numbers with the Administrative Rules Unit prior to fifing.

ORS 144050, 144.140, 144.226 ) [Touse Bitl 2323 (Or Laws 2005 o
Stat. Auth. Other Authority
ORS NONE

Stats. Implemented

RULE SUMMARY

Establishes that the Board has 120 days prior to the offender’s parole consideration date or the last day of the
offender’s incarceration term to give the offender a complete mental and psychiatric or psychological examination.
Thesc amendments are needed to bring the Board rules into conformity with House Bill 2323 passed into law the by
2005 Oregon Legislature.
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i Michael R. Washington, Chair O0Y-03-0b
Authorized Signer Printed name Date

*With this original, file one photocopy of certificate, one paper copy of rules listed in Rulemaking Actions, and glectrenic copy of rules

**The Oregon Bulletin 1s published on the 1st of cach month and updates the rule text found in the Oregon Admimstrative Ries Compilation. Notice forms must be submitted to the
Adrministrative Rules 1nit, Oregon State Archives, 800 Summer Street NE, Salem, Gregon 97310 by 5.00 pm on the 13th day uf the preceding month uniess this deadline falls on a
Saturday, Sunday or legal holiday when Notice forms are accented until 500 pm on the preceding workday ARC 930.2009






Secretary of State
Certificate and Order for Filing

PERMANENT ADMINISTRATIVE RULES

1 certify that the attached copies* are true, full and correct copies of the PERMANENT Rule(s) adopted on _05/22/06 .. bythe

Date pnot to or same as filing date
Oregon Board of Parole and Post-Prison Supervision 255
Agency and Division Administrative Rules Chapter Number

Michael R. Washington, Chair 2575 Center Strect NE, Sic 100_ Salem_ OR 97301-4621 503-945-8978

Eules Coordinator Address Telephone

to become effective 06-14-2006 . Rulemaking Notice was published in the May 2006 _ Oregon Bulletin **
Date upon filing or jater Month and Year

RULE CAPTION

Amendment of Rules Regarding Procedure for Designation of Predatory Sex Offenders
Not more than 15 words that reasonably identifies the snhject matter of the agency's infended action.

RULEMAKING ACTION

List each rule number separately, 000-000-0660.

ADOPT: Seawe approval of rule numbers with the Administrative Rules Unit prior to filing. F I L E D

JUN 1 4 2006

ARCHIES DIVISION
AMEND:  255-060-0011 (Exhibit Q-V) SECRETARY OF 3TATE

REPEAL:

RENUMBER: Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

AMEND & RENT/MBER: Secure approval of rute numbers with the Administrative Rules Unit prior to filing,

ORS 144.050_144.140, 181 585 181.586 V.LY. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)
Stat, Auth, Other Authority
ORS NONE

Stats. Implemented

RULE SUMMARY

The amendment of this rule 1s necessary in order to be consistent with the Oregon Supreme Court ruling in V.L.Y. v. Board of Parole and Post-
Prison Supervision, 338 Or 44 (2005)
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Michael R. Washington, Chair O (9 ’l | "O@

Authorized Signer Printed name Date

*With this oniginal, file one photocopy of certificate, one paper copy of niles listed in Rulemaking Actions, and elecironic cupy of Tules.

**The Cregon Bulletin is published on the 15t of each month and updates the rule text found in the Oregon Administrative Rules Compitation. Naotice forms must be submitted to the
Administrative Rules Umt, Oregon State Archives, 800 Summer Street NE, Salem, Cregon 97310 by 5:00 pm on the 15th day of the preceding month unless this deadline falls an a
Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00 pm on the preceding workday. ARC 930-20043
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For purposes of this rule, a predatory sex offender is defined as a person who exhibits
characteristics showing a tendency to victimize or injure others and has been convicted of one or
more of the following offenses: Rape in any degree, Sodomy in any degree, Unlawful Sexual
Penetration in any degree or Sexual Abuse in any degree. in determining whether an inmate or
offender is a predatory sex offender under this rule, the Board shall use the STATIC-59 (Exhibit
Q- and definitions (Exhibit Q-il), which have been approved by the Depariment of Corrections as
required by ORS 181.585(2). The Board may also consider any other evidence that the inmate or
the offender exhibits characteristics showing a tendency to victimize or injure others.

Predatory sex offender designations made by the board for inmates or offenders released from a
Department of Corrections institution before February 10, 2005, are not included in this rule.
Those designations are governed by the rules in effect when the designation was made.

Subject to the procedures set forth in this rule, the Board will make a finding that an inmate or
offender is a candidate for predatory sex offender designation, if the inmate or offender scores six
or more points on the STATIC-99.

Subject to the procedures sel forth below, inmates or offenders who score six or mare_points on
the STATIC-99, and have been identified as a candidate for predatory designation, have the right
to be advised of their score and submit written cbjections to the Board before the Board makes a
predatory sex offender finding. The Notice of Rights and Wiitten Objections form for this rule are
Exhibits Q-Ill and Q-1V of the Board’s rutes.

(ay Written objections must be received by a Department of Corrections’ institution or release
counselor, a supervising officer or the Board within three days of the date the offender or
inmate signed the Notice of Rights (Exhibit Q-Il}).

{b) The Board must receive and review the signed Notice of Rights (Exhibit Q-IIf) or written
documentation that the inmate or offender refused to sign the Notice of Rights before an
evidentiary hearing is conducted or waived to determine a predatory sex offender finding.

(¢} The Board must consider any written objections to the score on the STATIC-89 timely
submitted by the inmate or offender before an evidentiary hearing is conducted or waived to
determine a predatory sex offender finding. The Board may find an inmate or offender s a
candidate for predatory sex offender designation if there is evidence to support a score on
the STATIC-99 of six or more points.

{d) Inmates or offenders may elect to waive their right to submit written objections. Any such
waiver must be in writing. When an inmate or offender waives their right to submit written
objections, the Board may find an inmate or offender is a candidate for predatory sex
offender designation if the inmate’s or offender’s score on the STATIC-99 is six or more
points.

A finding that an inrate or offender is a predatory sex offender may be made by one Board
Member. The finding may only be made after the inmate or offender has participated in an
evidentiary hearing or waived participation in such a hearing to determine whether the offender is
exhibiting characteristics showing a tendency to victimize orinjure others. A finding that an
offender is a predatory sex offender will be confained in the inmate’s or offender’s original order
of supervision or an amended order of supervision.



6) The sole purpose of the evidentiary hearing will be {o determine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others. The Board may receive a
written report from a supervising officer or a release counselor of any Depariment of Corrections
institution indicating that an inmate or offender who has been determined to be a candidate for
designation as a predatory sex offender under paragraphs (3) and (4) exhibits characteristics
showing a tendency to victimize or injure others.

{a) Upon receipt of a written report from a supervising officer or a release counselor, the Board
will review it to detemmine whether it contains sufficient information to conduct an evidentiary
hearing for purposes of determining whether the inmate or offender should be designated as
a predatory sex offender. If the Board determines there is sufficient information in the report,
it will forward the report to its Hearing Officer, who will schedule an evidentiary hearing.

(b) The Board's Hearing Officer will provide the inmate or offender with a copy of the Notice of
Rights (Exhibit Q-V) prior to the evidentiary hearing. Upon receipt of the Notice of Rights
{Exhibit Q-\), the inmate or offender may proceed with the evidentiary hearing or waive their
right to the hearing. At the evidentiary hearing, the Hearings Cfficer will consider the written
report submitted by the supervising officer or refease counselor and the results of the
STATIC-99 risk assessment scale, and may accept additional evidence supporting the
STATIC-99 score or otherwise indicating that the inmate or offender exhibits characteristics
showing a tendency to victimize or injure others. The inmate or offender may present
evidence rebutting claims made in the written report submitted by a supervising officer or
release counselor, challenging the score on the STATIC-99, or rebutting other evidence that
the inmate or offender exhibits characteristics showing a tendency to victimize or injure
others. Atthe conclusion of the evidentiary hearing, the Hearing Officer will submit his report
to the Board with a recommendation as to whether the inmate or offender exhibits
characteristics showing a tendency to victimize or injure others.

{c) Upon receipi of the report and recommendation from the Board’s Hearing Officer, the Board
will review the report and recommendation and determine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others and is, therefore, a
predatory sex offender.

) Pursuant to ORS 181.586, the community corrections agency supervising an inmate or offender
found to be a predatory sex offender shall notify anyone whom the agency determines is
appropriate that the person is a predatory sex offender. The agency shall make this
determination as required by ORS 181.586.

Statutory Authority: ORS 144.050, ORS 144140, ORS 181.585, ORS 181.586.
History: (02-15-00, 03-12-02, 06/13/03, 10-10-03, 01/14/04-Temp/Notice,
06-14-04, 3-20-06 — Temp/Notice, 6-14-06)




Oregon Board of Parole and Post-Prison Supervision
Exhibit Q-V

Offender SID#
NOTICE OF RIGHTS - PREDATORY SEX OFFENDER DESIGNATION

Purpose of Hearing. You are entitled to a hearing to determine whether you meet the criteria of a “predatory scx offender”
under ORS 181.585. Ifit is found that you meet those criteria, the Board of Parole & Post-Prison Supervision may make the
determination that you are a “predatory sex offender” within the meaning of that statute.

Waiiver of Hearing. You may waive the hearing in two ways: (1) in writing, by checking the appropriatc box and signing
the back of this form; or (2) by conduct, by failing or refusing to appear for or participate in your hearing.

If you waive the hearing by conduct:

¢ You do not contest that the criteria set forth in ORS 181.585 apply to vou, and
¢ The Hearings Officer and, if applicable, the Board, will make findings based on the available record. There may be
no other hearing.

If you waive the hearing in writing:

¢ At the time you submit your written waiver, you may also submit a written statement setting forth substantial
reasons why the Hearings Officer or Board should find that the criteria of ORS 181.585 do not apply to you, and

» The Hearings Officer and, if applicable, the Board, will make findings based on the available record as
supplemented by any information submitted to or brought before the Hearings Officer or, if applicable, the Board, to
rebut your written statement. There may be no other hearing.

Result of Hearing. Unless you waive your right to a hearing, a Hearings Officer will conduct the hearing and will make
findings, conclustons, and recommendations to the Board. If the Board finds that you meet the criteria in ORS 181 585, the
Board may order that you are determined to be a predatory sex offender based upon the record of the hearing without
another hearing or personal appearance.

Rights During Hearing. You have the right to:

¢  Present relevant oral and written information;

e Examine witnesses and information against you, unless the Hearings Officer finds that disclosure of the witness or
informant could subject the witness or informant to nisk of harm;

* Request the appearance of witnesses who have relevant information regarding the alleged violations, unless the
Hearings Officer finds good cause for not allowing confrontation,

* Represent yourself or obtain an attomey at your own expense.

Rights After Hearing. You have the right to:

e  Within 10 days after the hearing, submit to the Board written exceptions and arguments to the Heanngs Officer's
findings, conclusions and recommendations.

*  Appeal the Hearings Officer's or Board's final order within 45 days of the date you sign the order or the date the
supervisory authority acknowledges that you received the order, using an Administrative Appeal Request form
(Exhibit O) or by letier stating "This is an administrative review request pursuant to Division 80 of Board rules."

e [If relief is denied, you may appcal to the Court of Appeals within 60 days of the response to your request for
administrative review.

For further information see ORS Chapter 144 and OAR Chapter 255.



DECISIONS ABOUT RIGHTS

I understand the rights contained in this notice and I:

[ ] do wantahearing [} do not want a hearing

I should be notified of my rights, the date, time, and place of the hearing and the allegations agamst me at least three days
prior to the hearing, unless I:

[ | waive the three days from the date the Notice of Rights is served and when the heanng 1s held

When the Hearings Officer makes findings, conclusions and recommendations to the Board, I understand I have ten (10)
days to submit written exceptions to the findings of the Hearings Officer's report to the Chairperson of the Board of Parole
and Post-Prison Supervision and I

[ 1 do waivethe 10-day waiting period to submit exceptions and arguments before the final Board decision
[ 1 do not waive the 10-day waiting period

[ 1 [dowantwitnesses [ ] Idonotwant witnesses

Allowed Denied Name Address Reason for Denial

E] [} .
[ ] {1
[] [ ]

[ 1 Having waived my right to a hearing, I understand that the Board, in the exercise of its authority, and
based on the available record, may order that I am determined to be a predatory sex offender under ORS
181.585 even if that decision overrides the recommendation of a Hearings Officer.

I have read, or have had read to me, and fully understand and acknowledge this Notice of Rights and the Decisions.

Hearing Officer Date Offender Date

-Page 2 -






Secretary of State
Certificate and Order for Filing

TEMPORARY ADMINISTRATIVE RULES

A Stalement of Need and Justification accompanies this form..

I certify that the attached copies* arc true, full and correct copies of the TEMPORARY Rule(s) adopted on __ 06/14/06 by the

Iate prior to or same as filing date

255

Admintstrative Rules Chapter Number

Board of Parcle and Post-Prison Supervision
Agency and Division

Michael R. Washington 2573 Center Sirect NE, Ste 100-Salemn, OR 973014621 . 503-945-9009

Rules Coordinatar Address Telephone

to become effective 06152006 through 1211172006 .
Date upon filing or later A maximum of 180 days including the effective date.

RULE CAPTION

Amendment of Rules Regarding Procedure for Designation of Predatory Sex Offenders
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.

RULEMAKING ACTION

List each rule number separately, 000-000-0000 F l L E D

ADOPT: secire approval of rule numbers with the Admtinistrative Rules Unit prior to filing

JUN T 4 2006

ARCHIVES DIVISION
SECRETARY OF 3TATE

AMEND: QAR 255-060-0011 (Exhibit Q-IT1)

SUSPEND:

ORS 144.050, 144.140, 181585, 18].586 V.L.¥ v. Board of Patole and Post-Prison Supervision, 338 Or 14 (2005)
Stat. Auth. Other Authonty

ORS NONE )

Stats. Implementad

RULE SUMMARY

The amendment of this rule is necessary in order to be cansistent with the Oregon Supreme Court ruling in V.L.Y. v. Board of Parole and P’ost-
Prison Supervision, 338 Or 44 (2005)

4 ¢ E a W _ P r
W Michael R. Washington, Chair (Q l b 0w

Pnnted name

Authorized Signer

*With this original and Statement of Need, file one photocopy of certificate, one paper copy of rules listed in Rulemaking Actions, and electronic copy of rules ARC 940-2005



Secrelary of State
STATEMENT OF NEED AND JUSTIFICATION

A Certificate and Order for Filing Temporary Administrative Rules accomparies this form.

Qregon Board of Parole & Post-Prison Supervision 255 __
Agency and Divisich Administrative Rules Chapter Mumber

In the Matter of: Orcgon Board of Parole and Post-Prison Supervision

Rule Caplion: {Not more than 15 words that reasonably identifics the subject matter of the agency’s intended action )

Amendment of Rufes Regarding Procedure for Designation of Predatory Sex Offenders

Statutory Authority: ORS 144,050, 144.140, 181,585, 181,586

Other Aunthority: V.L.Y. v. Board of Parolc and Post-Prison Supervision, 338 Or 44 (2005)

Stats. implemented: ORS None

Need for the Temporary Rale(s): The amendment of this rule is necessary in order to be consistent with the Oregon Supremc
Court ruling in VLY. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005), which was issued on February 10,2005

Documents Relied Upon, and where they are available: The Oregon Supreme Court Opinion in V.L.Y. v. Board of Parole and
Post-Prison Supervision, 338 Or 44 (2005)

Justification of Temporary Rule(s): The Oregon Supreme Court niling in V.. Y. v. Board, 338 Or 44 (2005) rendered the board's
current rule unconstitutional. In the interest of public safety, it is necessary that the board have the authorily to designate scx
offenders as predatory as soon as practicable.

Wichse] . Noahighs., ~
Michael R, Washington. Chair L-\>-0 (0

Aathorntzed Signer Printed name

Date

Administrative Rufes Unit, Archives Division, Secretary of 5tate, 800 Summer Street NE, Salem, Oregon 97310 ARC 945-2008



**FCORRECTTD***
Secretary of State
NOTICE OF PROPOSED RULEMAKING*

A Statement of Need and Fiscal Impact accompanies this form.

Oregon Board of Parole & Post-Prison Supervision

2355

Agency and Drvision

Michael R, Washingion 2575 Center Street NE, Ste 100, Salem, Orepgon 97301-4621

503-945-9009

Rules Coordinstor Address

RULE CAPTION

Amendment of Rules Regarding Procedure for Designation of Predatory Sex Offenders

Telephane

Not more than 15 words that reasonably identifies the subject matfer of the agency’s intended action.

RULEMAKING ACTION

ADOPT: secure approval of rule numbers with the Administrative Rules Unit prior to filing.

AMEND: OAR 255-060-0011 (Exhibit Q-IIT)

REPEAL:

RENTUMBER: Sectre approval of rule numbers with the Adminastrative Rules Urit prior 1o filing.

AMEND & RENUMBER: Securs approval of rile numbers with the Administrative Rules Unit prior o filing,

FILED
JUN 1 4 7006

ARCHIES DIVISION
SECRETARY OF STATE

ORS _144.050, 144.140, 181.585, 181.586 V.1.Y. v. Board of Parole and Paost-Prison Supervision, 338 Or 44 {2005)
Stat. Auth, Cther Authority
ORS NONE e rnee e =

Stats. Implemented

RULE SUMMARY

The amendment of this rule is necessary in order to be consistent with the Oregon Supreme Court ruling in V.L.Y. v. Board of Parole and Post-

Prison Supervision, 338 Or 44 (2005)

A public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or tmore metbers, within 21 days
following the publication of the Notice of Proposed Rulernaking in the Oregon Bulletin or 28 days from the date Notice was sent to people an the
agency mailing list, whichever is later. If sufficient hearing requests are received, the notice of the date and time of the rufemaking hearing must

be published in the Uregon Bulletin at least 14 days before the hearing.

The agency requests public comment on whether other options should be considered for achieving the rule’s substmtive goals while reducing the

negative economic impact of the rule on business. W
L

L-AS—ob

Signature
08/21/2006
Last Day for Public Comment Michael R. Washington, Chair
Last day to submit written comments to the Rules Coordmator Printed name Date

*The Oregon Bulletin is published on the 1st of ¢ach month and updetes the mle test found in the Oregon Administrative Rules Compilatian, Notice forms must be submitted to the
Administrative Rules Unit, Oregon State Archives, 800 Summer Street NE, Salem, Oregon 57310 by 5:00 pm on the 15th day of the preceding month unless this deadline falls on a

Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00pm on the preceding workday.

ARC 923-2005




Secretary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Propasad Rulemaking Hearing ar a Notice of Proposed Rulemaking accompantes this form.

255

Oregon Board of Parole & Post-Prison Supervision e
Administrative Rules Chapter Number

Agency and Division

In the Matter of:  Oregon Board of Parole & Post-Prison Supervision

Rule Caption: (Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.) Amendment of Rules RCgﬂ]’diI‘lg Procedure
for Designation of Predatory Sex Offenders

Statutory Authority: Chapter 163 (1999 OR Laws), ORS 144.050, 144.140, 181.585, 181.586

Other Authority: V.L. Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)

Stats. Implemented: ORS Nonc

Need for the Rule(s): The amendment of this nule is necessary in order to be consistent with the Oregon Supreme Court ruling in
V.L.Y. v. Board of Parole and Post-Prisen Supervision, 338 Or 44 (2005), which was issued on February 10, 2005,

Documents Reliced Upon, and where they are available: None

Fiscal and Economic Impact, including Statement of Cost of Compliance:

The Board is not aware of any fiscal of economic effect this amendment will have on ihie Board. There may be some effect on
other agencics, local government, or identified public.

How were small businesses involved in the development of this rule? There was no involvement by small businesses in the
development of this rulc as this rule amendment will have no impact on smafl businesses.

Administrative Rule Advisory Committee consulted?: NO

If not, why?:
The Board of Parole & Post-Prison Supervision enacied these amendments and changes during a business meeting and due to the
nature of the amendments, felt it was not necessary to consult with the Administrative Rule Advisory Committee.

W k. W Michacl R Washington, Chair G-15-0le

Autherized Signer Printed name Date

Admenistrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 27310, ARC 9252005



255-060-0011
Procedures for Predatory Sex Offender Designation

(1)

)

©)

4)

()

For purposes of this rule, a predatory sex offender is defined as a person who exhibits
characteristics showing a tendency to victimize or injure others and has been convicted of one or
more of the following offenses: Rape in any degree, Sodomy in any degree, Unlawful Sexual
Penetration in any degree or Sexual Abuse in any degree. In determining whether an inmate or
offender is a predatary sex offender under this rule, the Board shall use the STATIC-99 (Exhibit
Q-l} and definitions (Exhibit Q-I1}, which have been approved by the Department of Corrections as
required by ORS 181.585(2). The Board may also consider any other evidence that the inmate or
the offender exhibits characteristics showing a tendency to victimize or injure others.

Predatory sex offender designations made by the board for inmates or offenders released from a
Department of Corrections institution before February 10, 2005, are not included in this rule.
Those designations are governed by the rules in effect when the designation was made.

Subject to the procedures set forth in this rule, the Board will make a finding that an inmate or
offender is a candidate for predatory sex offender designation, if the inmate or offender scores six
or more points on the STATIC-99,

Subject to the procedures set forth below, inmates or offenders who score six or more_points on
the STATIC-99, and have been identified as a candidate for predatory designation, have the right
to be advised of their score and submit written objections to the Board before the Board makes a
predatory sex offender finding. The Notice of Rights and Wihitten Objections form for this rule are
Exhibits Q- and Q-IV of the Board’s rules.

(a) Written objections must be received by a Department of Corrections’ institution or release
counselor, a supervising officer or the Board within three days of the date the offender or
inmate signed the Notice of Rights (Exhibit Q-Hl).

{b) The Board must receive and review the signed Notice of Rights (Exhibit Q-il) or written
documentation that the inmate or offender refused to sign the Notice of Rights before an
evidentiary hearing is conducted or waived to determine a predatory sex offender finding.

(c) The Board must consider any written objections to the score on the STATIC-99 timely
submitted by the inmate or offender before an evidentiary hearing is conducted or waived to
determine a predatory sex offender finding. The Board may find an inmate or offender s a
candidate for predatory sex offender designation if there is evidence ta support a score on
the STATIC-99 of six or more points.

{d) Inmates or offenders may elect to waive their right to submit written objections. Any such
waiver must be in writing. When an inmate or offender waives their right to submit written
objections, the Board may find an inmate or offender is a candidate for predatory sex
offender designation if the inmate’s or offender’s score on the STATIC-99 is six or more
points.

A finding that an inmate or offender is a predatory sex offender may be made by one Board
Member. The finding may only be made after the inmate or offender has participated in an
evidentiary hearing or waived participation in such a hearing to determine whether the offenderis
exhibiting characteristics showing a tendency to victimize or injure others. A finding that an
offender is a predatory sex offender will be contained in the inmate’s or offender’s original order
of supervision or an amended order of supervision.



®)

@

The sole purpose of the evidentiary hearing will be to determine whether the inmate or offender
exhibits characteristics showing a tendency {o victimize or injure others. The Board may receive a
written report from a supervising officer or a release counselor of any Department of Corrections
institution indicating that an inmate or offender who has been determined to be a candidate for
designation as a predatory sex offender under paragraphs (3) and (4) exhibits characteristics
showing a tendency to victimize or injure others.

(@

()

(©

Upon receipt of a written report from a supervising officer or a release counselor, the Board
will review it to determine whether it contains sufficient information to conduct an evidentiary
hearing for purposes of determining whether the inmate or offender should be designated as
a predatory sex offender. If the Board determines there is sufficient infermation in the report,
it will forward the report to its Hearing Officer, who will schedule an evidentiary hearing.

The Board's Hearing Officer will provide the inmate or offender with a copy of the Notice of
Rights (Exhibit Q-V) prior to the evidentiary hearing. Upon receipt of the Notice of Rights
{Exhibit Q-V), the inmate or offender may proceed with the evidentiary hearing or waive their
right to the hearing. At the evidentiary hearing, the Hearings Cfficer will consider the written
report submitted by the supervising officer or release counselor and the results of the
STATIC-99 risk assessment scale, and may accept additional evidence supporting the
STATIC-99 score or otherwise indicating that the inmate or offender exhibits characteristics
showing a tendency to victimize or injure others. The inmate or offender may present
evidence rebutting claims made in the written report submitted by a supervising officer or
release counselor, challenging the score on the STATIC-99, or rebutting other evidence that
the inmate or offender exhibits characteristics showing a tendency to victimize or injure
others. At the conclusion of the evidentiary hearing, the Hearing Officer will submit his report
to the Board with a recommendation as to whether the inmate or offender exhibits
characteristics showing a tendency to victimize or injure others.

Upon receipt of the report and recommendation from the Board's Hearing Officer, the Board
will review the report and recommendation and detennine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others and is, therefore, a
predatory sex offender.

Pursuant to ORS 181.586, the community corrections agency supervising an inmate or offender
found to be a predatory sex offender shail notify anyone whom the agency determines is
appropriate that the person is a predatory sex offender. The agency shall make this
deterrnination as required by ORS 181.586.

Statutory Authority: ORS 144.050, ORS 144.140, ORS 181.585, ORS 181.586.

History:

(02-15-00, 03-12-02, 06/13/03, 10-10-03, 01/14/04~Temp/Notice,
06-14-04, 3-20-06 - Temp/Notice, 6-14-06, 06-15-06-Temp/Notice)



EXHIBIT QI

NOTICE OF RIGHTS TO FILE A WRITTEN OBJECTION TO SCORE CON STATIC-99 FOR
PREDATORY SEX OFFENDER DESIGNATION

You have been provided with a copy of the STATIC-99 that the Board of Parcle Board
and Post-Prison Supervision (hereafter “the Board) will use to decide whether you should be
designated a predatory sex offender pursuant to ORS 181.585, et seq. If you are designated a
predatory sex offender, you may be subject to community notification.

The Board will designate you a predatory sex offender if you score six [four] or more
points on the STATIC-89. You have a right to inform the Board in writing of the reasons you
believe the score is wrong. You must fill out a form entitled “Written Objections to score on the
STATIC-99 for Predatory Sex Offender Designation.” This form is available through your
counselor or supervising officer. You must ctearly state on the form which risk factors you think
were scored incorrectly and why. You must retum the form to your counselor or supervising
officer within three days of when you receive the form. Your counselor or supervising officer witl
send the form to the Board. The Board will consider your objections prior to making a predatory
sex offender designation.

You must sign this Notice of Rights form whether or not you plan to object to your score
on the risk assessment scale,

Inmate’s Narne (please print) SID#

Inmate’s Signature Date
My score on the STATIC-99 is four or more points and:

I do wish to submit a written objection (attach objections form)
1 do not wish to submit a written objection.

Witness Date
inmate’s release date

00-15-06-Temp/Notice NOTICE OF RIGHTS
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Secretary of State

NOTICE OF PROPOSED RULEMAKING*

A Sratement of Need and Fiscal Inypact accompanies this form.

Oregon Boeard of Parole & Post-Prison Supervision - 255

Agency and Division Administrative Roles Chaptler Number
Michael R. Washinzton 2575 Center Street NE, Ste 100, Salem, Oregon 97301-4621 ___ 503-945-8978

Rules Coordimator Address Telephone :

RULE CAPTION

Adaoption of Rules Regarding Procedure for Designation of Predatory Sex Offenders prior to release.
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action. LTy

RULEMAKING ACTION

ADOPT: Secure approval of rule numbers with the Administrative Rules Unit prior to filing

255-060-0016 e

AMENID:

REPEAL: AUG 0 7 2006
ARCHIVES DIVISION

RENUMBER: Secure approval of rule numbers with the Administrative Rules Unit priar to filing. SECRETARY OF STATE

AMEND & RENUMBER: Secure approval of rule numbers with the Adninistrative Rules Unitprior to filing.

Chapter 163 (1999 OR [aws) ORS 144.050, 144140, 181.585, 181,586 V.1..Y v, Board ol Pamle and Post-Prison Supervision 338 Or 44 (20035)
Stat. Auth. Other Authority
ORS NONE B S : S

Stats. Implemented

RULE SUMMARY

The adoption of this rulc is neccssary to cause the Board’s procedure for designating scx offenders as
predatory prior to being released from custody to be consistent with the Oregon Supreme Court ruling in
V.1..Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)

A public rufemaking hearing may be requested in writing by 10 or more peaple, or by an association with 10 or more members, within 21 days

following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was sent to people on the

agency mailing list, whichever is later. If sufficient hearing requests are reccived, the rotice of the date and time of the rulemuking hearing must

be published in the Oregon Bulietin at least 14 days before the hearing,

The ageney requests public comment on whether other options sheuld be considered for aciifeving the rule’s subs

negative economic impact of the rule on business. - f j
] ,

tantide goals while reducing the

il { b - .
September 21, 2006 g [\\ %
Last Day for Public Comment Michael R. Washington, Chair % ' ~
[Last day to submit written comments to the Rules Ceordinator Ponted name Diate

*The Gregon Bultetin is published on the 15t of cach month and updates the rule text found in the Oregon Administrative Rules Compilation. Notice forms must be submitied o the
Administrative Rules Unit, Orcgon State Archives, 300 Summer Strect NE, Salem, Oregon 97310 by 5:00 pm on the 15th day of the preceding month unless this deadline falls ona
Saturday, Sunday or lezal holiday when Notice forms are accepted until 5:20pm on the preceding warkday AR 9237005



Sccretary of State

STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Proposed Rulemakime Hearing or @ Notice of Proposed Rulemaking accompanies this famn

Oregon Board of Parole & Post-Prison Supervision e .
Avency and Division

Adminisrrative Rules Chapter Numiber

In the Matter of:  Orepon Board of Parole & Post-Prison Supervisicn

Rule Caption: ™ot more than 13 words that reasonably identifies the subject matter of the agency’s intended action ) Adop[ion of Rules chul‘dil'lf__{ Procedure
for Designation of Predatory Sex Offenders prior to release.

Statutory Authority: ORS 144.050, 144 140, 181.585, 181,586

Other Authority: V.L. Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)

Stats. Implemented: ORS None

Need for the Rule{s): The adoption of this rule is necessary in order to be consistent with the Oregon Suprere Court ruling in
V.L.Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005), which was issued on February 10, 2005, also to allow
for a predatory sex offender designation to be made prior to the offender’s release from custody.

Documents Relied Upon, and where they are available: None

Fiscal and Cconomic Impact, including Statement of Cost of Compliance:

The fiscal and economic impact to the board by the adoption of this rule will be moderate. There may also be seme effect on other
agencies, local government, or identificd public.

How were small businesses involved in the development of this rule? There was no invelvement by small businesses in the
development of this rule as this rule adoption will have no impact on small businesses.

Administrative Rule Advisory Committee consulted?: NO

If not, why?:
The Board of Parole & Post-Prison Supervision enacted this adoption and change during a business meeting and due to the nature
of the adoption, felt it was not necessary to consult with the Administrative Rule Advisory Committee.

= &t - . 4
7 ?’m‘ i, fnbendy ?,gﬁ . -q T
J R el Michael R. Washington, Chair ) 1-olo

T 13ate

Printed name

Authorized Signer

Administrative Rules Unit, Archives Division, Seeretary of State, 800 Summer Street WE, Salem, Oregon 97310, AR G15.2003



Secretary of State
Certificate and Order for Filing

TEMPORARY ADMINISTRATIVE RULES

A Statement of Need and Justification aceompanies this form.

I certify that the attached copies™® are true, full and correct copies of the TEMPORARY Rule(s) adopted on (07-03-2006 by ihe

Date prior o or same as filing date

Board of Parole and Post-Prisen Supervision 255
Agency and Division Adnunistrative Rules Chapter Number
Michael R. Washington, Chair 2575 Center Street NE, Ste 100, Salem, OR 97301-4621 503-945-8678 o
Rules Coordinator Address Telephune
to become cffective_08-07-2006 through 02-02-2007
Date upon filing or later A maximum of 180 days meluding the effuctive date.

RULE CAPTION

Adoption of Rules Regarding Procedure for Designation of Predatory Sex Offenders prior to releasc.
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action,

RULEMAKING ACTION

List each rule number separately, 000-000-0000.
ADOPT: Secure approval of rule numbers with the Administrative Rules Unit priot to filing.

) 255:060-0016

1

v—-1

Eem
[ -
.
SUSPEND:
ORS Chapler 162 (1999 OR Laws) QRS 144050, 144,140, 181.585, 181.58¢ V.L.Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)
Stat. Auth. Other Authority
ORS None o . -~ . _ .

Stars. Tmplemented

RULE SUMMARY

The adoption of this rulc is necessary to cause the Board’s procedure for designating sex offenders as
predatory prior to being released from custody to be consistent with the Oregon Supreme Court ruling in
V.L.Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)

Michael R, Washington, Chair 8 q - Q(\:"

- . N - A B
Au{(mnzed Stgner Printed name Date

*With this original and Statement of Need, file one photacopy of certificate, one paper copy of rules listed in Rulemaking Actions. and electronic copy of rules. ARC 0102003



Secretary of State

STATEMENT OF NEED AND JUSTTIFICATION

A Certificate and Order for Filing Tempurary Administrative Rules accompanies this form

253

Administrative Rules Chapter Number

Oregon Beard of Parole & Post-Prison Supervision
Agency and Division

In the Matter of: Oregon Board of Parole and Post-Prison Supervision

Rule Cﬁp[iOﬂI {Not more than [5 words that reasonably identifies the subject matter of the agency's intended action.)
Adopticn of Rules Regarding Procedure for Designation of Predatory Sex Offenders prior to release

Statutory Authority: ORS 144,050, 144140, 181,585, 181,586

Other Authority: VLY. v, Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)

Stats. Implemented: ORS None

Need for the Temporary Rule(s): The adoption of this rule is necessary in order to be consistent with Oregon Supreme Court
ruling in V.L.Y. v. Board of Parole and Post-Prison Supervisicn, 338 Or 44 (2005), which was issued on February 10, 2005, also
the adoption of this rule is necessary to allow for a predatory sex offender designation to be made prior to the offender’s release

from custody.

Documents Relied Uporn, and where they are available: The Oregon Supreme Court Opinion in V.L. ¥, v. Board of Parole and
Post-Prison Supervision, 338 Or 44 (2005)

Justification of Temporary Rule(s): The Oregon Supreme Court ruling in V.L.Y. v. Board, 338 Or 44 (2005} rendered the board’s
procedure for designating sex offenders as predatory to be unconstinitional. In the interest of public safety, it is necessary that the
board have the autherity and a procedure to designate sex offenders as predatory prior to being released from custody as soon as

practicable.
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Administrative Rules Unit, Archives Division, Secretary of State, 500 Summer Street NE, Safern, Oregon 97310 ARC 9132003



255-060-0016
Procedures for Predatory Sex Offender Designation for Inmates.

{1

2

(6

For purposes_of this rule, a predatory sex offender is defined as a person who
exhibits characteristics showing a tendency to_victimize or_injure_athers and has
been convicted ¢f one or more of the following offenses: Rape in any degree,
Sodomy in any degree, Unlawful Sexual Penetration in any degree or Sexual Abuse
in any degree. In determining whether an inmate or offender is a predatory sex
offender under this rule, the Board shall use the STATIC-99 (Exhibit G-} and
definitions {(Exhibit Q-ll}, which have been approved by the Department of
Corrections as required by ORS 181.585(2). The Board may also_consider evidence
that the inmate is behaving in a_manner that is_consistent with exhibiting
characteristics showing a tendency to victimize or injure others submitted in written
reports prepared by an approved evaluator and a release counselor of any
Department of Correcticns institution.

Department of Corrections institution before August 7, 2006, are not included in this
rule. Those designations are governed by the rules in effect when the_designaticn
was made or when the inmate was released from custody.

Subject to the procedures set forth in this rule, the Board will make a finding that an
inmate is eligible for predatory sex offender designation, if the inmate scores six or
more points on the STATIC-99.

A finding that an inmate or offender is a predatory sex offender mav be made by one
Board Member. The finding may only be made after the inmate has participated in a

victimize or injure others, A finding that an offender is a predatory sex_offender will

be contained in the offender’s ori ginal order of supervision or an amended order of
supervision.

Subject to the procedures set forth below, inmates who score six or more points on
the STATIC-99, and have been identified as eligible for predatory designation are
required to participate in a sex effender evaluation to determine whether the inmate
is exhibiting characteristics showing a tendency to victimize_or injure others. Refusal
to participate in such an evaluation will be used as evidence to determine whether
the inmate is exhibiting characteristics showing a tendency to victimize or_injure
others.

Subject to the procedures set farth below, inmates who score six or mare_points on
the STATIC-99, and have been identified as eligible for predatory designation, have
the right to be advised of their scere and_submit written chiections to_the Board
before the Board makes a predatory sex offender finding. The Notice of Rights and
Written Objections form for this rule are Exhibits Q-lll.and Q-1V of the Board’ s rules.

{a) Written objections must be received by a Department_of Corrections’ | nstitution
or release counsealor, or the Board within three days of the date the inmate

signed the Notice of Rights (Exhibit O-lli}.




(8)

{b} The Board must receive and review the signed Notice of Rights {Exhibit Q-1H} or
written documentation_that the inmate refused to sign the Notice of Rights
before an evidentiary hearing is conducted or waived to determine a predatory
sex offender finding.

{c] The Board must consider_any written objections to the score on the STATIC-89
timely submitted by the inmate before an evidentiary hearing is conducted or
waived to determine a predatory sex offender finding. The Board_may find an
inmate is eligible for predatory sex_offender designation if there is evidence to
sUpport a score on the STATIC-99 of six or more points.

{d} Inmates may elect to_waive their right to submit written ghjections. Any such
waiver must be in writing, When inmates wajve their right to submit written
objections, the Board may find an_inmate or offender is eligible for predatary sex
offender designation if the inmate’s _score on the STATIC-92 is_six or more

The sole purpose of the evidentiary hearing will be to determine whether the inmate
is exhibiting characteristics showing a tendency to victimize or injure_others. The
Board shall receive the sex offender evaluation of the inmate, a copy of the STATIC-
99, and any written objections from the inmate to consider at the hearing. The
Board may receive a written report from a release counselor of any Department of
Corrections institution indicating that the inmate is engaging in behavior that shows
the inmate is exhibiting characteristics showing a tendency ta victimize or injure
others.

(a} Upon receipt of the abovementioned infermation, including the written report
from a release counselor of any Department of Corrections_institution, the Board
will review it to determine whether it contains sufficient information_to conduct
an evidentiary hearing for purposes of determining whether the inmate should
be designated as a predatory sex offender. [f the Board determines there is

sufficient information in the report, it will schedule an evidentiary hearing.

{b) The Board will provide the inmate with a copy of the Notice of Rights (Exhibit
Q-V) prior to the evidentiary hearing. Upon receipt of the Notice of Rights
{Exhibit Q-V}, the inmate may proceed with the evidentiary hearing or waive his
or her right to the hearing. At the evidentiary hearing, the inmate will be given
the opportunity to rebut claims made in the sex offender evaluation, STATIC-
99, and any written report submitted by a release counselor._ At the conclusion
of the evidentiary hearing, the Board will make a_determination as to_whether
the inmate should be designated as a predatory sex offender.

Pursuant to ORS 181.588, the community corrections agency supervising an inmate
or offender found to be a predatory sex offender shall notify anyone whom the
agency determines is appropriate that the person is a_predatory sex offender. The
agency shall make this determination as required by QRS 181.586.

Statutory Authority;__ [Chapter 163 {1999 OR Laws]] ORS 144.050, ORS 144.140, ORS
181.585, ORS 181.586.

History: _08-07-20086-Temp/Notice







Secretary of State .
NOTICE OF PROPOSED RULEMAKING* ‘ /\W

A Staternent of Need and Fiscal Tmpact accompanies this form

Orepon Board of Parole & Post-Prison Supervision 255

Apency and Division Administrative Rules Chapter Numbher
Michael R. Washington 2375 Center Street NE, Ste 100, Salem, Oregon 97301-4621 503-945-8978 _

Rules Caordmator Address Telephone

RULE CAPTION

Clarification of the Violation Hearing Process
Not mere than 15 words that reasenably identifies the subject matter of the agency’s intended action.

RULEMAKING ACTION

ADOPT: Sccure approval of rule numbers with the Administrative Rules Unit prior to filing.
pp P &

AMEND: 255-075-0005

REPEAL:

FILED
AUG 3 0 2006

ARCHIVES DIVISION
SECRETARY OF STATE

RENUMBER: Sccure approval of mile numbers with the Administrative Rules Unit prior to filing,

AMEND & RENUMBER: Secure approval of rule numbers with the Administrative Rules Tnit prior to filing

ORS 144.050, 144.106(3),144.108.144.140, 144.331(2), 144.343, 144.350 NONE - .
Stat. Auth. Other Authorty
ORS NONE S S

Stals. Implemented

RULE SUMMARY

The amendment of these rules are necessary to clarify the requirements for the violation hearing process.

A public rilemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was sent (o people on the
agency maihng list, whichever is later. If sufficient hearing requests are received, the notice of the date and time of the rulemaking hearing must
be published in the Oregon Bulletin at least 14 days before the heanng.

The agency requests public comment on whether other options should be considered for achjgving the rule’s substantive goals while reducing the
negative economic impact of the rule on business.

10/21/2006 3500
Last Day for Pablic Comment Michael R. Washington, Chair g il
Last day to submil writien comments to the Rules Coordinator Printed name Date

*The Oregon Bulletin is published on the Ist of each month and updates the rule text found in the Oregon Administrative Rules Compilation. Notice forms must be submitted to the
Administrative Rules Unit. Oregon State Archives, 800 Summer Street NE, Salem, Oregon 97310 by 5:00 pm or the 15th day of the preceding month unless this deadline falls nn a
Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00pm on the preceding workday. ARC 9232005



Secretary of State

STATEMENT OF NEED AND FISCAL IMPACT

A Notiee of Proposed Rulemaking Hearlng or a Notice of Proposed Rulemaking accompanies this form.

Oregon Board of Parole & Post-Prison Supervision . 255

Apency and Division Admimstrative Rules Chapter Number

In the Matter of:  Oregon Board of Parole & Post-Prison Supervision

Rute Caplion: (Nt mnre than 15 words that reasanably identifiss the subject matter of the agency's intended action ) Clarification of the Violation Hearing
Process

Statutory Authority: ORS 144050, 144.106(3),144.108,144.140, 144.331(2), 144 343, 144.350
Other Authority: NONE

Stats. Impiemented: ORS NONE

Need for the Rule(s):These rules are necessary to clarify the requircments for the violation hearing process.

Documents Relied Upon, and where they are available: NONE

Fiscal and Economic Impact, including Statement of Cost of Compliance:

The Board is not aware of any fiscal of economic effect this amendment will have on the Board. There may
be some effect on other agencies, local government, or identified public.

How were small businesses involved in the development of this rule? No small businesses were involved in the amendment of
{hese rules because the amendments will have no impact on small businesses.

Administrative Rule Advisory Committee consulted?: NO

If not, why?:
The Board of Parole & Post-Prison Supervision enacted these amendments and changes during a business
meeting and due to the nature of the amendments, felt it was not necessary to consult with the Admnistrative

Rule Advisory Committee.

% Z . W—’ Michacl R. Washington, Chair Y ’§@_’Ok0

Authorized digner Prnted name Date

Administrative Rules Unat, Archives Division, Secretary of State, 800 Summer Street NE, Salemn, Oregon 97310, ARC 02522105



255-075-0005
Hearing Requirement: Procedure

(1)

Except as otherwise provided by these rules, befere the Board can reveke parole or extend active
parole supervision for offenders whose crimes occurred on or after December 4, 1986, and
before November 1, 1988 (BM10), the Board cr Hearings Officer shall conduct a hearing.

When the offender waives the hearing and/or consents to the order, the Board need not conduct
a hearing when the Board extends supervision for offenders whose crimes occurred on or after
December 4, 1886 and before November 1, 1988 (BM10),

Except in the cases set forth in OAR 255-075-0015 and section (6) of this rule, the Sanction
Authority shall impose administrative sanctions or shall initiate a hearing within fifteen (15) days
of arrest or detention for the violation of parole or post-prison supervision conditions.

If an in-custedy violation hearing and a final order cannot be accomplished within fifteen (15)
days. a supervising officer or Hearings Officer shall request a non-bailable suspend and detain
warrant from the Sanction Authority

A Hearings Officer can impose up fo sixty (60} days of local confinement after conducting a
violation hearing or if an offender waives the hearing. In doing so, the Hearings Officer may issue
a final order subject to the approval of the Sanction Authority, but immediately effective. If the
Hearings Officer recommends a sanction that exceeds sixty (60) days, it must be approved by the
Supervisory Authority before being considered by the Sanction Authority, [Before a Hearings
Officer can order more than sixty (60) days of local confinement without the offender's consent,
the Hearings Officer shall canduct a violation hearing. Unless the Hearings Officer recommends
a sanction, which is beyond his or her authority to order, the Hearings Officer may issue a final
order subject to approval of the Sanction Authority, but immediately effective. If the
recommended sanction exceeds sixty (60} days, it must be appraved by the Supervisory
Authority.]

If an offender consents to a sanction, intervention, or the recommendation of a revocation, a
violation hearing is not required. A revocation involving a return o prison will require a future
dispasition hearing. If the offender contests any of the alleqations, the offender may request a
hearing. [A hearing is not required when an administrative sanction or intervention involves local
confinement of ninety (90) days or less when the offender consents to the sanctions or
interventions. If the offender contests the allegations, the offender may request a hearing.]

Statutory Authority: ORS 144.050, 144 106(3), 144.108, 144.140 144.331(2), 144.343, 144 350,

History:

144 370
{(2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 5/1/91,
temporary; 10/15/31; 4/30/92, temporary; 10/9/92 temporary 11/14/97; 056/11/98,

08/30/06-NOTICE)



Secretary of State
NOTICE OF PROPOSED RULEMAKING*

A Statemnent of Need and Fiscal Impact accoropantes this form.

Orcgon Board of Parole & Post-Prison Supervision 255
Apency and Division Adminstrative Rules Chapter Number
Michael R, Washington 2575 Center Street NE, Ste 100, Salem, Orepon 973014621 503-945-8978
Rules Coordinator Address Telephone
RULE CAPTION

Adoption of Rules Reparding Procedure for Designation of Predatory Sex Offenders prior to relcase.
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.

RULEMAKING ACTION

ADOPT: Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

AMEND: 255-060-0016 (Exhibit Q-VY) F E L E D

AUG & #2006

ARCHIVES DIVISION

REPEAL:
SECRETARY OF STATE

RENUMBER: Secure approval of rule nimbers with the Administrative Rules Unit prior to filing,

AMEND & RENUMBER: Secure appreval of rule numbers with the Administrative Rules Unit priar to filing.

Chapter 163 (1999 OR Laws) ORS 144,050, 144.140, 181 585, 181,586 V.L.Y. v. Board of Parole and Post.Prison Supervision 338 Or 44 (2005)
Stat. Auth. Other Authority
ORS NONE O e

Stats. [mplemented

RULE SUMMARY

The adoption of this rule is necessary to cause the Board’s procedure for designating sex offenders as
predatoty prior to being released from custody to be consistent with the Oregon Supreme Court ruling in
V.L.Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)

A public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more rnembers, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was sent to people on the
agency mailing fist, whichever is later. If sufficient hearing requests are received, the notice of the date and tune of the rulemaking hearing must
be published in the Oregon Bulletin at least 14 days before the hearing.

The agency requests public comment on whether other options should be considered for ac
negative economic impact of the rule on business.

ing the rule’s substantive poals while reducing the

£ AT~

gign;‘:ure I
October 21. 2006
Last Day for Public Comment Michael R. Washington, Chair O% - 30 WM
Last day to submit written comments to the Rules Coordmator Printed name Date

*The Oregon Bulletin is puhlished on the Ist of cach month and updates the rule text found in the Oregon Administrative Rules Compilation. Notice forms must be submutted (o the
Administrative Rules Unit, Oregon State Archives, 800 Summer Street NE, Salem, Oregon 97310 by 5:00 pm on the 15th day o{'the preceding month unless this deadline falls on a
Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00pm on the preceding workday. ARC 923-2005



Secretary of State

STATEMENT OF NEED AND FISCAL IMPACT

A Matice of Proposed Rulemaking Tlearing or a Natice of Proposed Rulemaking accompanies this farm

Orepon Board of Parole & Post-Prison Supervision o255 .

Agency and Division Admintstratve Rules O EJ infer Mumber

In the Matter of:  Oregon Board of Parole & Post-Prison Supervision

Rule Caption: (Mot more than 15 wards that reasonahly identifies the subject matter of the agencey’s intended action ) AdOpuOI\ of Rules charding Procedure
for Designation of Predatory Sex Offenders prior to release.

Statuwtory Authority: ORS 144 050, 144.140, 181.585, 181.586

Other Anthority: V.L. Y. v. Board of Parolc and Post-Prison Supervision, 338 Or 44 (2003)

Stats. Implemented: ORS None

Need for the Rule(s): The adoption of this rule is nceessary in order to be consistent with the Oregon Supreme Court ruling in
V.IL.Y. v. Board of Paroie and Post-Prison Supervision, 338 Or 44 (2005), which was issued on February 10, 2005, also to allow
for a predatory sex offender designation 1o be made prior to the offender’s release from custody.

Documents Relied Upon, and where they arc available: None

Fiscal and Economic Impact, including Statement of Cost of Compliance:

The fiscal and economic impact to the board by the adoption of this rule will be moderate. There may also be some effect on other
agencies, local government, or identificd public.

How were small businesses involved in the development of this rule? There was no involvement by small businesses in the
development of this rule as this rule adoption will have no impact on small businesses.

Administrative Rule Advisory Cotnmittee consulted?: NO

H not, why?:
The Board of Parole & Post-Prison Supervision enacted this adoption and change during a business meeting and due to the nature
of the adoption, felt it was not necessary 1o consult with the Administrative Rule Advisery Committee.

_ N
W Z M—/ Michael R. Washington, Chair b% % 9\0

Authori ed Signer Printed name Diate

Administrative Rules Unit, Archives Division, Secretary of State, 300 Summer Street NE, Salem, Oregon 97310 AR 0252005



Secretary of State
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Board of Parole and Post-Prison Supervision 255
Agency and Division Admimistrative Rules Chapter Number
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RULE CAPTION

Adoption of Rules Regarding Procedure for Designation of Predatory Sex Offenders prior to release.
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RULEMAKING ACTION
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ADOPT: sccure approval of rule numbers with the Administrative Rules Unit prior te filing.

AMEND: 255-060-0016 (EXHIBIT Q-V)

syt ot T

SUSPEND:

ORS _ Chapter 162 {1999 OR Laws) ORS 144.050, 144,140, 181,585, 181.586 V.L.Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)
Stat. Auth_ Other Authenty

ORS None

Stats. Implemented

RULE SUMMARY

The adoption of this rule 1s necessary to cause the Board’s procedure for designating sex offenders as
predatory prior to being released from custody to be consistent with the Oregon Supreme Court ruling in
V.L.Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 {2005)
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Secretary of State

STATEMENT OF NEED AND JUSTIFICATION

A Certificate and Order for Filing Temporary Administrative Rules accompanies this form.

Oregon Board of Parole & Post-Prison Supervision ~ o 255
Agency and Division Administrative Rules Chapter Number

In the Matter of: Cregon Board of Parole and Post-Prison Supcrvision

Rule Caption: (Not more than 15 words that reasonably identifies the subject matler of the agency’s intended action.)
Adoption ol Rules Regarding Procedure for Designation of Predatory Scx Offenders prior to release

Statutory Authority: ORS 144,050, 144.140, 181,585, 181,586

Other Authority: V.LY. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2003)

Stats. Implemented: ORS None

Need for the Temporary Rule(s): The adoption of this rule is necessary in order to be consistent with Orcgon Supreme Court
ruling in V.L.Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005), which was issued on Fcbroary 10, 2005, also
the adoption of this rule is nccessary to allow for a predatory sex offender designation to be made prior to the offender’s release
from custody.

Documents Relied Upon, and where they are available: The Oregon Supreme Court Opinion in V.L.Y. v. Board of Parole and
Post-Prison Supervision, 338 Or 44 (2003)

Justification of Temporary Rule(s): The Oregon Supreme Court ruling in V.L.Y. v. Board, 338 Or 44 (2005) rendered the board’s
procedure for designating sex offenders as predatory to be unconstitutional. In the intercst of public safety, it is necessary that the
board have the authority and a procedure to designate sex offenders as predatory prior to being released from custody as soon as

practicable.
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255-060-0016
Procedures for Predatory Sex Offender Designation for Inmates.

()]

8l

For purposes of this rule, a predatory sex offender is defined as a person who
exhibits characteristics showing a tendency to victimize or injure others and has
been convicted of one or more of the following offenses: Rape in any degree,
Sodomy in any degree, Unlawful Sexual Penetration in any degree or Sexual Abuse
in any degree. [n determining whether an inmate or offender is a predatory sex
offender under this rule, the Board shall use the STATIC-99 (Exhibit Q-l}) and
definitions {Exhibit Q-ll}, which have been approved by the Department of
Corrections as required by ORS 181.685(2). The Board may also consider evidence
that the inmate is behaving in a manner that is consistent with exhibiting
characteristics showing a tendency to victimize or injure others submitted in written
reports prepared by an approved evaluator and a release counselor of any
Department of Corrections institution.

Predatory sex cffender designations made by the board for inmates released from a
Department of Corrections institution before August 7, 2006, are not included in this
rule. Those designaticns are governed by the rules in effect when the designation
was made or when the inmate was released from custody.

Subject to the procedures set forth in this rule, the Board will make a finding that an
inmate is eligible for predatory sex offender designation, if the inmate scores six or
more points on the STATIC-99.

A finding that an inmate or offender is a predatory sex offender may be made by one
Board Member. The finding may only be made after the inmate has participated in a
sex offender evaluation or refused participation in such an evaluation, and
participated in an evidentiary hearing or waived participation In such a hearing to
determine whether the offender is exhibiting characteristics showing a tendency to
victimize or injure others. A finding that an offender is a predatory sex offender will
be contained in the offender’s ori ginal order of supervision or an amended order of
supervision.

Subject to the procedures set forth below, inmates who score six or more points on
the STATIC-929, and have been identified as eligible for predatory designation are
required to participate in a sex offender evaluation to determine whether the inmate
is exhibiting characteristics showing a tendency to victimize or injure others. Refusal
to participate in such an evaluation will be used as evidence to determine whether
the iInmate is exhibiting characteristics showing a tendency to victimize or injure
others.

Subject to the procedures set forth below, inmates who score six ¢r more points on
the STATIC-99, and have been identified as eligible for predatory designation, have
the right to be advised of their score and submit written objections to the Board
before the Board makes a predatory sex cffender finding. The Notice of Rights and
Written Objections form for this rule are Exhibits Q-lll and Q-1V of the Board’ s rules.

{a) Written objections must be received by a Department of Corrections’ i nstitution
or release counselor, or the Board within three days of the date the inmate
signed the Naotice of Rights (Exhibit Q-lil}.



(8)

)

The Board must receive and review the signed Notice of Rights (Exhibit Q-III} or
written documentation that the inmate refused e sign the Notice of Rights
before an evidentiary hearing is conducted or waivad to determine a predatory
sex offender finding.

The Board must consider any written objections to the score on the STATIC-99
timely submitted by the inmate before an evidentiary hearing is conducted or
waived to determine a predatory sex offender finding. The Board may find an
inmate is eligible for predatory sex offender designation if there is evidence to
support & score ¢n the STATIC-99 of six or more points.

Inmates may elect to waive their right to submit written objections. Any such
waiver must be in writing. When inmates waive their right to submit written
objections, the Board may find an inmate or offender is eligible for predatory sex
offender designation if the inmate’s score on the STATIC-99 is six or more
points.

The sole purpose of the evidentiary hearing will be to determine whether the inmate
is exhibiting characteristics showing a tendency to victimize or injure others. The
Board shall receive the sex offender evaluation of the inmate, a copy of the STATIC-

99,

and any written objections from the inmate to consider at the hearing. The

Board may receive a written report from a release counselor of any Department of
Corrections institution indicating that the inmate is engaging in behavior that shows

the

inmate is exhibiting characteristics showing a tendency to victimize or injure

others.

{a)

{b)

Upon receipt of the abovementioned information, including the written report
from a release counselor of any Department of Corrections institution, the Board
will review it to determine whether it contains sufficient information to conduct
an evidentiary hearing for purposes of determining whether the inmate should
be designated as a predatory sex offender. |f the Board determines there is
sufficient information in the report, it will schedule an evidentiary hearing.

The Board will provide the inmate with a copy of the Notice of Rights (Exhibit
Q-V} prior to the evidentiary hearing. Upon receipt of the Notice of Rights
(Exhibit Q-V), the inmate may proceed with the evidentiary hearing or waive his
or her right to the hearing. At the evidentiary hearing, the inmate will be given
the oppertunity to rebut claims made in the sex offender evaluation, STATIC-
99, and any written report submitted by a release counselor. At the conclusion
of the evidentiary hearing, the Board will make a determination as to whether
the inmate should be designated as a predatory sex offender.

Pursuant to ORS 181.586, the community corrections agency supervising an inmate
or offender found to be a predatory sex offender shall notify anyone whoem the
agency determines is appropriate that the person is a predatory sex offender. The
agency shall make this determination as required by ORS 181.586.

Statutory Authority: [Chapter 163 (1999 OR Laws)] ORS 144.050, ORS 144.140, ORS
181.585, ORS 181.5H86.

History:

08-07-2006-temp/notice, 08-30-06-TEMP/NOTICE



Oregon Board of Parole and Post-Prison Supervision
Exhibit Q-V

Offender SID#
NOTICE OF RIGHTS - PREDATORY SEX OFFENDER DESIGNATION

Purposc of Hearing. You are entitled to a hearing to determine whether you meet the criteria of o “predatory sex offender”
under ORS 181.585. If it 1s found that you meet those criteria, the Board of Parole & Post-Prison Supervision may make the
determination that you are a “predatory sex offender” within the meaning of that statute.

Waiver of Hearing, You may waive the hearing in twe ways: (1) in writing, by checking the appropriate box and signing
the back of this form; or (2} by conduct, by failing or refusing to appear for or participate in your hearing.

if you waive the hearing by conduct:

s  You donot contest that the eriteria set forth in QRS 181,585 apply to you, and
e The Board or the Hearings Officer and, i appheablethe Board, will make findings based on the available record.

There may be no other hearing,
If you waive the hearing in writing:

e At the ime you subrmt your written waiver, you may also submit a written statement setting forth substantial
reasons why the Hearings Officer or Board should find that the criteria of ORS 181.585 do not apply to you, and

e The Board or the Hearings Officer and—-appheable-the Board; will make findings and conclusions based on the
available record as supplemented by any information submitted to or brought before the Board or the Hearings
Officer ex+fapplieablethe Board, to rebut your written statement. There will may be no other heanng.

Result of Mearing, Unless you waive your right to a hearing, the Board or the a-Hearings Officer will conduct the hearing
and will make {indings, and conclusions-and recommendationsto-the Board. I the Board or [earings Officer finds that you

meet the criteriz in ORS 181.585, the Board may order that you are determined to be a predatory sex oflender based upon the
record of the hearing without another hearing or personal appearance.

Rights During Hearing. You have the right to:

e Present relevant oral and written information;

o Examine-witnesses-and-information agatnst you,untess-the-Hearines Officerfindsthat-diselosure-of-the-witness or
inlormantcowld-subjectthe-witness onformant-toriskof-harm:

s Reguest-the-appearance-of witnesses—who-have-relevant-information reparding the alleped-—vielations; unless—the
Hearmes Officer findspood-eause-fornotallowing confroniation:

¢ Represent yourself or obfain an attorney at your own expense.

Riphts After Hearing, You have the right to:

e  Within 10 days after the hearing, submit to the Board Chair_written cxceptions and arguments to the FHearings
Officer’s findings, conclusions and recommendations, or the Board’s conclusions and findimgs.

e Appeal the Hearines-Offieer'sor Board's final order within 45 days of the date you sign the order or the date the
supervisory authority acknowledges that you received the order, using an Administrative Appcal Request form
(Exhibit O) or by letter stating "This 1s an administrative review request pursuant to Division 80 of Board rules.”

e If relief is denied, you may appeal to the Court of Appeals within 60 days of the response to your request for
administrative revicw.

Fer further information see ORS Chapter 144 and OAR Chapter 255, - Page 1 -
08-30-06 TEMP/NOTICE NOTICE OF RIGHTS- PSOD



DECISTIONS ABOUT RIGHTS

[ understand the nghts contained in this notice and I:

[ 1 do wanta hearing [] do not want a hearing

[ should be notificd of my rights, the date, time, and place of the hearing and the allegations against me at least three davs
prior to the hearing, unless [

[ | waive the three days from the date the Notice of Rights 1s served and when the hearing is held

When the Board Hearings-Offieer makes findings, and conclusions or the Heanings Officer makes findings, conclusions, and
recommendations te-the-Beard, | understand I have ten (10) days to submit written exceptions to the findings of the Hearmgs
Offeer’s report to the Chairperson of the Board of Parole and Post-Prison Supervision and I

[ ] dowaive the 10-day waiting period to submut exceptions and arguments before the final Board decision
| 1 do not waive the 10-day waiting period

[ 1 1dowantwitnesses [ | Idonotwantwitnesses

Allowed Denicd Name Address Reason for Denzal

[ ] (] ]

[ ] [ ] _

[] [ ] ] -

[ 7 Having waived my right to a hearing, I understand that the Board, in the exercisc of its authority, and
based on the available record, may order that I am determined to be a predatory sex offender under ORS
181.585 even 1{ that decision overrides the recommendation of a Hearings Officer.

[ have read, or have had read to me, and fully understand and acknowledge this Notice of Rights and the Decisions.

[learin g Officer Date Offender Date

-Page 2 -

08-30-06 TEMP/NOTICE NOTICE OF RIGHTS- PSOD
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[ certify that the aftached copies* are true, full and correct copies of the PERMANENT Rule(s) adopied on __09-27-2006 by the
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Administrative Rules Chapter Number

Orecon Board of Parole and Post-Prison Supervision ~ L .
Ageney and Division
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Rules Coordinator B Address - Teleghone
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RULE CAPTION

Amendment of Rules Regarding Procedure for Designation of Predatory Sex Offenders R
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.

RULEMAKING ACTION

List each rule number separately, 000-000-0000.
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RENUMBER: Secure approval of rule numbers with the Administrative Rules Unit prior fo filing.
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Date
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Secretary of State
STATEMENT OF NEED AND JUSTIFICATION

A Cxifcats and Order for Filing Temporary Adminisative Rulss sccompaniss ths famm

ATl zcal

Oregon Board of Pamvle & Post-Prison Supenvision B} 25
Administraive Rules Chagter Mombey
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In the Matter of> Oregon Board of Parole and Post-Prison Supervision

Rule Capﬁ()ﬂ'. (Not more than 15 words that reassaably identifics the subject matter of the agency's intended action.)
Amendment of Rules Regarding Procedure for Designation of Predatory Sex Offenders

Statutory Authority: ORS 144,650, 144.140, 181 585, 181,586

Other Authonty: V. LY. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2003)

Stats. Implemented: ORS None

Need for the Temporary Rule(s): The amendment of this rule is necessary in order {o be consistent with the Oregon Supreme
Court ruling in V.L Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2003), which was issued on February 10,2005,

Documents Relied Upon, and where they are available: The Oregon Supreme Court Opinion in VLY. v. Board of Parole and
Post-Prison Supervision, 338 Or 44 (2003)

Justification of Temporary Rule(s). The Oregon Supreme Court ruling in VI..Y. v. Board, 338 Or 44 (2005) rende_rcd the hoard's
current rule unconstitutional. n the inferest of public safety, it is necessary that the board have the authority to designate sex

offenders as predatory as soon as practicable.

Pickee £. Ponhighs.,

Authorized Sigoer

[Q_’\S:O(Q

D_atc

Michael R, Washington. Chair

Printed name

Administrative Rules Unit, Arciives Division, Seeretzy of State, 300 Suromer Street NE, Salem, Cregon 57310, ARC 945-2005



Secretary of State

STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Prepesed Rulamakiog Hearing ar e Watizce of Prosesed Rulemaking aceompaniss this farm

Oregon Board of Parols & Post-Prisor Supervision 235 I
Apency and Division Admiristrative Rules Chaptzr Homdbe

In the Matter of:  Oregon Board of Parale & Post-Prison Supervision

Rule Caplion: {WNot more than 15 wards that reasonably identifies the subject matter of the apensy's intended action ) Amendment of Rules Reg;arding Procedure
for Designation of Predatory Sex Offenders

Statutory Authoriiy: Chapter 163 (1999 OR Laws), ORS 144.050, 144 140, 181 585, 181 586

Other Authority: VLY. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005)

Stats, Implemented: ORS None

Need for the Rulefs): The amendment of this rule is necessary in order to be consistent with the Orcgon Supreme Court ruling in
V.L.Y. v. Board of Parole and Post-Prison Supervision, 338 Or 44 (2005), which was issued on February 10, 2005,

Documents Relied Upon, and where they are available: None

Fiscal and Eeonomie Impact, including Statement of Cost of Compliance;

The Board is not aware of any fiscal of economic effect this amendment will have on the Board. There may be some efitet on
other agencics, local government, or idemified public.

How were small businesses inveolved in the development of this mile? There was no involvement by small businesses in the
development of this rule as this rule amendment will have no impact on small businesses.

Administrative Rule Advisory Committee consulted?; NO

If not, why?:
The Board of Patele & Post-Prison Supervision enacted these amendments and changes during a business meeting and due to the

nature of the armendments, felt it was not necessary to consult with the Administrative Rule Advisory Committec.

w £ ¥ Michacl R, Washington. Chair (u -1 —olo

Printed name Dat

Avthorized Signer

Administrativs Rules Unit, Archives Division, Szeretary of State, 800 Summer Street NE, Salzm, Oregon 97310, ARC 725-2005



255-060-0011
Procedures for Predatory Sex Offender Designation

(1)

For purposes of this rule, a predatory sex offender is defined as a person who exhibits
characteristics showing a tendency to victimize or injure others and has been convicted of one or
more of the following offenses: Rape in any degree, Sodomy in any degree, Unlawful Sexual
Penetration in any degree or Sexual Abuse in any degree. In determining whether an inmate or
offender is a predatory sex offender under this rule, the Board shall use the STATIC-99 (Exhibit
Q-1) and definitions (Exhibit Q-Il}, which have been approved by the Department of Carrections as
required by ORS 181.585(2). The Board may also consider any other evidence that the inmate or
the offender exhibits characteristics showing a tendency te victimize or injure others.

Predatory sex offender designations made by the board for inmates or offenders released from a
Department of Corrections institution before February 10, 2005, are not included in this rule.
Those designations are governed by the rules in effect when the designation was made.

Subject to the procedures set forth in this rule, the Board will make a finding that an inmate or
offender is a candidate for predatory sex offender designation, if the inmate or offender scores six

or more points on the STATIC-99.

Subject to the procedures set forth below, inmates or offenders who score six or more_points on
the STATIC-99, and have been identified as a candidate for predatory designation, have the right
to be advised of their score and submit written objections to the Board before the Board makes a
predatory sex offender finding. The Notice of Rights and Written Cbjections form for this rule are
Exhibits Q-llt and Q-1V ¢f the Beoard's rules.

{a} Written objections must be received by a Department of Corrections’ institution or release
counselor, a supervising officer or the Board within three days of the date the offender or
inmate signed the Notice of Rights (Exhibit Q-IlI).

(b} The Board must receive and review the signed Notice of Rights (Exhibit Q-lI1) or written
documentation that the inmate or offender refused to sign the Notice of Rights before an
evidentiary hearing is conducted or waived to determine a predatory sex offender finding.

{c) The Board must consider any written objections to the score on the STATIC-95 timely
submitted by the inmate or offender before an evidentiary hearing is conducted or waived to
determine a predatory sex offender finding. The Board may find an inmate or offender is a
candidate for predatory sex offender designation if there is evidence to support a score on
the STATIC-99 of six or more paints.

(d) Inmates or offenders may elect to waive their right to submit written objections. Any such
waiver must be in writing. When an inmate or offender waives their right to submit written
objections, the Board may find an inmate or offender is a candidate for predatory sex
offender designation if the inmate’s or offender’s score on the STATIC-99 is six or more

points.

A finding that an inmate or offender is a predatory sex offender may be made by one Board
Member. The finding may only be made after the inmate or offender has participated in an
evidentiary hearing or waived participation in such a hearing to determine whether the offender is
exhibiting characteristics showing a tendency to victimize or injure others. A finding that an
offender is a predatory sex offender will be contained in the inmate's or offender’s original order
of supervision or an amended order of supervision,



(8)

(7)

The sole purpose of the evidentiary hearing will be to determine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others. The Board may receive a
written report from a supervising officer or a release counselor of any Department of Corrections
institution indicating that an inmate or offender who has been determined fo be & candidate for
designation as a predatory sex offender under paragraphs (3) and (4) exhibits characteristics
showing a tendency to victimize or injure others,

(a)

(c)

Upon receipt of a written report from a supervising officer or a release counselor, the Board
will review it to determine whether it contains sufficient information {o conduct an evidentiary
hearing for purposes of determining whether the inmate or offender sheuld be designated as
a predatory sex offender. If the Board determines there is sufficient information in the report,
it will forward the repert to its Hearing Officer, whe will schedule an evidentiary hearing.

The Board's Hearing Officer will provide the inmate or offender with a copy of the Notice of
Rights (Exhibit Q-V) prior to the evidentiary hearing. Upon receipt of the Netice of Rights
(Exhibit Q-V), the inmate or offender may proceed with the evidentiary hearing or waive their
right to the hearing. At the evidentiary hearing, the Hearings Officer will consider the written
report submitted by the supervising officer or release counselor and the results of the
STATIC-99 risk assessment scale, and may accept additional evidence supporting the
STATIC-99 score or otherwise indicating that the inmate or offender exhibits characteristics
showing a tendency to victimize or injure others. The inmate or offender may present
evidence rebutting claims made in the written report submitted by a supervising officer or
release counselor, challenging the score on the STATIC-99, or rebutting other evidence that
the inmate or offender exhibits characteristics showing a tendency 1o victimize or injure
others. At the conclusion of the evidentiary hearing, the Hearing Officer will submit his report
to the Board with a recommendation as to whether the inmate or offender exhibits
characteristics showing a tendency to victimize or injure others.

Upon receipt of the report and recommendation from the Board's Hearing Officer, the Board
will review the report and recommendaticn and determine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others and is, therefore, a
predatory sex offender.

Pursuant to ORS 181.586, the community corrections agency supervising an inmate or offender
found to be a predatory sex offender shall notify anyone whom the agency determines is
appropriate that the person is a predatory sex offender. The agency shall make this
determination as required by ORS 181 586.

Statutory Authority: ORS 144.050, ORS 144.140, ORS 181.585, ORS 181.586.

History:

(02-15-00, 03-12-02, 08/13/03, 10-10-03, 01/14/04-Temp/Notice,
06-14-04, 3-20-06 — Temp/Notice, 6-14-06, 06-15-06-Temp/Notice, 10-09-06)



EXHIBIT Qi

NOTICE OF RIGHTS TO FILE A WRITTEN OBJECTION TO SCORE ON STATIC-99 FOR
PREDATORY SEX OFFENDER DESIGNATION

You have been provided with a copy of the STATIC-99 that the Board of Parole Board
and Post-Prison Supervision (hereafter “the Board) will use to decide whether you should be
designated a predatory sex offender pursuant to ORS 181.585, et seq. If you are designated a
predatory sex cffender, you may be subject to community notification.

The Board will designate you a predatory sex offender if you score six or more points on
the STATIC-99. You have a right to inform the Board in writing of the reasans you believe the
score is wrong. You must fill out a form entitled “Written Objections to score on the STATIC-99 for
Predatory Sex Offender Designaticn.” This form is available through your counselor or
supervising officer. You must clearly state on the form which risk factors you think were scored
incorrectly and why. You must return the form to your counsefor or supervising officer within three
days of when you receive the form. Your counselor or supervising officer will send the form to the
Board. The Board will consider your objections prior to making a predatory sex offender
designation.

You must sign this Notice of Rights form whether or not you plan to object to your score
on the risk assessment scale.

Inmate’s Name (please print) SID#

Inmate’s Signature Date
My score on the STATIC-99 is six or more points and:

| do wish o submit a written objection (attach objections form)
| do not wish to submit a written objection.

Witness Date
Inmate’s release date

10-09-06 PERM NOTICE OF RIGHTS
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Statutory Authority: ORS 144,050, 144.140, 181,585, 181,586
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Stats. Implemented: ORS None
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Administrative Rule Advisory Committee consulted?: NO

Il not, why?:
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255-060-0016
Procedures for Predatory Sex Offender Designation for Inmates.

M

e

3

(4)

(3

(6)

For purposes of this rule, a predatory sex coffender is defined as a person who exhibits
characteristics showing a tendency te victimize or injure others and has been convicted
of one or more of the following offenses: Rape in any degree, Sodomy in any degree,
Unlawful Sexual Penetration in any degree or Sexual Abuse in any degree. In
determining whether an inmate or offender is a predatory sex offender under this rule, the
Board shall use the STATIC-99 (Exhibit Q-l) and definitions {(Exhibit Q-li}, which have
been approved by the Department of Corrections as reguired by ORS 181.585(2). The
Board may also consider evidence that the inmate is behaving in a manner that is
consistent with exhibiting characteristics showing a tendency to victimize or injure others
submitted in written reports prepared by an approved evaluator and a release counselor
of any Department of Corrections institution.

Predatory sex offender designations made by the board for inmates released from a
Department of Corrections institution before August 7, 2006, are not included in this rule.
Those designations are governed by the rules in effect when the designation was made
or when the inmate was released from custody.

Subject to the procedures set forth in this rule, the Board will make a finding that an
inmate is eligible for predatory sex offender designation, if the inmate scores six or more
points on the STATIC-99.

A finding that an inmate or offender is a predatory sex offender may be made by one
Board Member. The finding may only be made after the inmate has participated in a sex
offender evaluation or refused participation in such an evaluation, and participated in an
evidentiary hearing or waived participation in such a hearing to determine whether the
offender is exhibiting characteristics showing a tendency to victimize or injure cthers. A
finding that an offender is a predatory sex offender will be contained in the offender's
original order of supervision or an amended order of supervision.

Subject to the procedures set forth below, inmates who score six or more points on the
STATIC-99, and have been identified as eligible for predatory designation are required to
participate in a sex offender evaluation to determine whether the inmate is exhibiting
characteristics showing a tendency to victimize or injure others. Refusal to participate in
such an evaluation will be used as evidence to determine whether the inmate is exhibiting
characteristics showing a tendency to victimize or injure others.

Subject to the procedures set forth below, inmates who score six or more points on the
STATIC-99, and have been identified as eligible for predatory designation, have the rnight
to be advised of their score and submit written objections to the Board before the Board
makes a predatory sex offender finding. The Nolice of Rights and Whritten Objections
form for this rule are Exhibits Q-IIl and Q-1V of the Board's rules.

{a) Written objections must be received by 8 Department of Corrections’ institution or
release counselor, or the Board within three days of the date the inmate signed the
Nactice of Rights (Exhibit Q-IIT}.

{(b) The Board must receive and review the signed Notice of Rights (Exhibit Q-1li} or
written documentation that the inmate refused to sign the Notice of Rights
before an evidentiary hearing is conducted or waived to determine a predatory sex
offender finding.



7

(8)

{c) The Board must consider any written objections to the score on the STATIC-99 timely
submitted by the inmate before an evidentiary hearing is conducted or waived io
determine a predatory sex offender finding. The Board may find an inmate is eligible
for predatory sex offender designation if there is evidence to support a score on the
STATIC-99 of six or more points.

(d) Inmates may elect to waive their right to submit written objections. Any such waiver
must be in writing. When inmates waive their right to submit written objections, the
Board may find an inmate or offender is eligible for predatory sex offender
designation if the inmaie’s score on the STATIC-99 is six or more points.

The sole purpose of the evidentiary hearing will be to determine whether the inmate is
exhibiting characteristics showing a tendency to victimize or injure others. The Board
shall receive the sex offender evaluation of the inmate, a copy of the STATIC-99, and any
written objections from the inmate to consider at the hearing. The Board may receive a
written report from a release counselor of any Department of Corrections institution
indicating that the inmate is engaging in behavior that shows the inmate is exhibiting
characteristics showing a tendency to victimize or injure others.

(a) Upon receipt of the abovementioned information, including the wrilten report from a
release counselor of any Department of Corrections institution, the Board will review
it to determine whether it contains sufficient information to conduct an evidentiary
hearing for purposes of determining whether the inmate should be designated as a
predalory sex offender. If the Board determines there is sufficient information in the
report, it will schedule an evidentiary hearing.

{by The Board wili provide the inmate with a copy of the Notice of Rights (Exhibit Q-V)
prior to the evidentiary hearing. Upan receipt of the Notice of Rights (Exhibit Q-V},
the inmate may proceed with the evidentiary hearing or waive his or her right to the
hearing. At the evidentiary hearing, the inmate will be given the opportunity to rebut
claims made in the sex offender evaluation, STATIC-99, and any written report
submifted by a release counselor. At the conclusion of the evidentiary hearing, the
Board will make a determination as to whether the inmate should be designated as a
predatory sex offender.

Pursuant to ORS 181.586, the community corrections agency supervising an inmate

or offender found to be a predatory sex offender shall notify anyone whom the agency
determines is appropriate that the person is a predatory sex offender. The agency shall
make this determination as required by ORS 181.586.

Statutory Authority:  [Chapter 163 (1999 OR Laws)] ORS 144.050, ORS 144.140, ORS
181.585, ORS 181.586.

History:

08-07-2006-temp/notice, 08-30-06-TEMP/NOTICE, 10-30-06



Oregon Board of Parole and Post-Prison Supervision
Exhibit Q-V

Offender SI Di
NOTICE OF RIGHTS - PREDATORY SEX OFFENDER DESIGNATION

Purpose of Hearing. You arc entitled to a hearing to determine whether you meet the criteria of a “predatory sex offender™
under ORS 181.585. Ifit is found that you meet those criteria, the Board of Parole & Post-Prison Supervision may make the
determination that you arc a “predatory sex offender” within the meaning of that statute.

Waiver of Hearing. You may waive the hearing in two ways: (1) in writing, by checking the appropriate box and signing
the back of this form; or (2) by conduct, by failing or refusing to appear for or participate in your hcaring.

If you waive the hearing by conduct:

*  You do not contest that the criteria set forth in ORS 181.585 apply to you, and
s  The Hearings Officer and, if applicable, the Board, will make findings bascd on the available record. There may be
no other hearing,.

If you waivce the hearing in writing:

» At the time you submit your written waiver, you may also submit a written statement sctting forth substantiaf
reasons why the Hearings Officer or Board should find that the criteria of ORS 181.585 do not apply to you, and

e The Hearings Officer and, if applicable, the Board, will make findings based on the available rccord as
supplemented by any information submitted to or brought before the Hearings Officer or, if applicable, the Board, to
rebut your written statement. There may be no other hearing.

Result of Hearing. Unless you waive your right to a hearing, a Hearmgs Officer will conduct the hearing and will make
findings, conclusions, and recommendations to the Board. If the Board finds that you meet the criteria in ORS 181.585, the
Board may order that you are determined to be a predatory sex offender based upon the record of the hcaring without
another hearing or personal appearance.

Rights During Hearing. You bave the right to:

¢ Present relevant oral and written information;

» Examine witnesses and information against you, unless the Hearings Officer finds that disclosure of the witness or
informant could subject the witness or informant to risk of harm;

s Request the appearance of witnesses who have relevant information regarding the alleged violations, unless the
Hearings Officer finds good cause for not allowing confrontation,

¢ Represent yourself or obtain an attorney at your own expense.

Rights After Hearing. You have the right to:

»  Within 10 days after the hearing, submit to the Board written exceptions and arguments to the Hearings Officer's
findings, conclusions and recommendations.

e  Appeal the Hearings Officer’s or Board's final order within 435 days of the date you sign the order or the date the
supervisory authority acknowledges that you received the order, using an Administrative Appeal Request form
(Exhibit Q) or by letter stating "This is an administrative review request pursuant to Division 80 of Board rules."

» If relicf is denied, you may appeal to the Court of Appeals within 60 days of the response to vour request for
administrative review.

For further information sc¢c ORS Chapter 144 and OAR Chapter 255. -Page 1 -
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DECISIONS ABOUT RIGHTS

[ understand the rights contained n this notice and I;

[} dowantahcaring ] do not want a hcaring

I should be notified of my nights, the date, time, and place of the heanng and the allegations against me at least three days
prior to the hearing, unless I:

[ 1 waive the three days from the date the Notice of Rights 1s served and when the heanng is held

When the Hearings Officer makces findings, conclusions and recommendations to the Board, I understand [ have ten (10)
days to submit written exceptions to the findings of the Hearings Officer's report to the Chairperson of the Board of Parole
and Post-Pnson Supervision and I:

do waive the 10-day waiting period to submit exceptions and arguments before the final Board decision

[ ]
[ ] donotwaive the 10-day waiting period

[ T Idowantwitncsses [ 1 [Idonotwant witncsses

Allowed Denied Name Address Reason for Denial

[} [ , , - .
[} [ , B
[ ] [1 .

[ 1 Having watved my right to a hearing, I understand that the Board, in the exercise of its authority, and
based on the available record, may order that I am determined to be a predatory sex offender under ORS
181.585 even if that decision overrides the recommendation of a Hearings Officer.

[ have read, or have had read to me, and fully understand and acknowledge this Notice of Rights and the Decisions.

Hearing Officer Datc Offender Datc

-Pagc 2 -
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DIVISION 75

PROCEDURES FOR RESPONSES TO PARCLE AND POST-PRISON
SUPERVISION CONDITIONS VIOLATIONS FOR
OFFENDERS UNDER THE JURISDICTION OF THE BOARD OF PARCLE AND
POST-PRISON SUPERVISION OR LOCAL SUPERVISORY AUTHORITY

255-075-0001
Definitions

(1 Administrative Sanction means local, structured, or intermediate sanctions as those terms
are used in OAR 291-58-010 etal, and may include periods of local confinement in jails,
restitution centers, treatment facilities, or similar facilities.

{2) Sanction Authority means:
(a) The Board or its designee for;
&) Any felony offender who received a sentence of more than twelve (12) months in

the custody of the Department of Corrections; or

(2) Any felony offender who received a sentence of twelve (12) months or less but
who also has an additional sentence(s) of greater than twelve {12) months.

(A) If an offender is on post-prison supervision for muitiple sentences which include a
sentence that exceeds twelve (12) months ("Board case”) and a less than twelve
{12)-month sentence {"Local Supervisory Authority case”), the Board will maintain
jurisdiction of the post-prison supervision of the Local Supervisory Authority case
until the Board’s active involvement in the Board case(s) expires. Foliowing
expiration of the Board's case(s), the Board will maintain jurisdiction over the
post-prison supervision of the Local Supervisory Authority case(s) until an
offender is re-released following revocation of the post-prison supervision for the
Local Supervisory Authority case(s), or until the Local Supervisory Authority
petitions to assume jurisdiction, whichever comes first.

(B) If the Board issued the order of post-prison supervision for an offender whose
only sentence was twelve (12) months or less, jurisdiction will remain with the
Board until petition by the Supervisory Authority to assume jurisdiction ar upon re-
release following revocation of the post-prison supervision for that sentence;
whichever comes first.

{b) The Local Supervisory Authority or its designee for any felony offender whose crime was
committed after November 1, 1989, was sentenced by the court to twelve {12) months or
less, and who does not have an additional sentence of more than twelve {12) months for
a felony.

Statutory Authority: ORS 144.140

History: (2/28/85; 3/14/88, temporary; 5/19/88, repealed, temparary 11/14/97,
05/11/98; temporary 07/13/98, 08/27/98
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255-075-0002
Suspension of Parole or Post-Prison Supervision; Citation to Appear

(1) When the supervising officer or other person informs the Sancticn Authority of reasonable
grounds te believe that a person has violated the conditions of parole or post-prison supervision,
or that supervision_is no longer in the best interests of the offender or the community, and that the
revocation of parole or post-prison supervision may be justified or, in the case of parole only, an
extension of parole may be justified, the Sanction Authority may:

(a) suspend the running of the sentence and the parole or post-prison supervision term and
order the offender arrested and detained pending a viclation hearing; or

(b) issue a citation to appear at a violation hearing without first suspending parole or the post-
priscn supervision term or ordering detention.

{2) The Sanction Authority may issue a suspend and detain warrant or a citation to appear at a
violation hearing.

(3) The Sanction Authority may authorize, in writing, that its designated representative may issue
citations to appear at a violation hearing.

Statutory Authority: ORS 144.025(3), 144.106, 144.331, 144.334

History: {11/19/84, temporary, 2/28/85, 3/14/88, temporary; 5/19/88; 10/16/89;
4/30/92, temporary, 6/24/92, temporary; 10/9/92, temporary 11/14/97;
05/11/98)

255-075-0003
Criteria for Allowing Offender to Remain in Community Pending Hearing

In determining whether to allow an offender to remain in the community pending the violation hearing and
final order, the Sanction Authority may consider:

{1 the seriousness of the allegations and the risk to the offender or the community;

(2) the likelihood of the offender absconding or failing to appear at the hearing;

(3) the availability of resources in the community such as residence or employment;

4) any recommendation by the parole and post-prison supervision officer.

(5) The Sanction Authority may release offenders detained under a Sanction Authority warrant, after

the viclation hearing, when recommending local sanctions or intervention and continuance of
parcle or post-prison supervision.

Statutory Authority: ORS 144.331(2)

History: {11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 4/30/92, temporary,
10/9/92; 10/29/93, temporary 11/14/97; 05/11/98)
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255-075-0004
Guidelines for "Best Interest” Return

When the Sanction Authority determines that an offender’s release on parole or post-prison supervision is
not in the best interest of the offender or in the best interest of society, the Sanction Authority may return
the offender to custody. This type of return to custody may apply when:

{1)

(2)
{3)

The offender is suffering from an emotional or psychological disturbance which makes the
offender dangerous {o self or others if left in the community. The following behavior may indicate
a dangerous emational or psychological disturbance:

(a) showing a present capacity to carry out any statements or threats of violence against the
offender or the community; or

{b) circumstances and conduct similar to that which led to the initial incarceration; or
The offender's behavior cannot be adequately controlled if left in the community.

Best interest returns for offenders on post-prison supervision shall not exceed 90 days, and
must be approved by the Sanction Authority,

Statutory Authority:  ORS 144.270(2)(g), 144.350(2)

History;

(3/14/88, temporary, 5/19/88; 10/16/89; 10/9/92, temporary 11/14/97; 05/11/98)

255-075-0005
Hearing Requirement: Procedure

{1)

Except as otherwise provided by these rules, before the Board can revoke parole or extend active
parole supervision for offenders whose crimes occurred on or after December 4, 1986, and before
November 1, 1989 (BM10), the Board or Hearings Officer shall conduct a hearing.

When the offender waives the hearing and/or consents to the order, the Board need not conduct a
hearing when the Board extends supervision for offenders whose crimes occurred on or after
December 4, 1986 and before November 1, 1989 (BM10).

Except in the cases set forth in OAR 255-075-0015 and section (6} of this rule, the Sanction
Authority shall impose administrative sanctions or shall initiate a hearing within fifteen (15) days of
arrest or detention for the violation of parole or post-prison supervision conditions.

If an in-custody violation hearing and a final order cannot be accomplished within fifteen (15) days.
a supervising officer or Hearings Officer shall request a non-bailable suspend and detain warrant
from the Sanction Authority

A Hearings Officer can impose up to sixty (80) days of local confinement after conducting a
violation hearing or if an offender waives the hearing. In doing so, the Hearings Officer may issue
a final order subject to the approval of the Sanction Authority, but immediately effective. If the
Hearings Officer recommends a sanction that exceeds sixty (60) days, it must be approved by the
Supervisory Authority before being considered by the Sanction Authority.

If an offender consents to a sanction, intervention, or the recommendation of a revocation, a
violation hearing is not required. A revocation involving a return to prison will require a future
disposition hearing. If the offender contests any of the allegations, the offender may request a
hearing.
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Statutory Authority: ORS 144.050, 144.106(3), 144.108, 144.140 144 331(2), 144.343, 144,350,
144.370

History: (2/1/79; 11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 5/1/91,
temporary;, 10/15/91; 4/30/92, temporary; 10/9/92 temporary 11/14/97; 05/11/98,
08/30/06, 10-30-086)

255-075-0006
Method of Hearing

The Hearing Officer may conduct hearings by teleconference or video conference. The Hearing Officer
shall conduct hearings in person or by video conference in the following situatiens:

(1) the alieged violations are contested and the offender or the offender's attorney shows that the
witness's credibility, including observation of the witness's demeanor is necessary;

(2) physical exhibits may be part of the record and viewing the exhibits is essential, and the exhibits
can not be viewed in some other manner;

{3) there are unusual circumstances not covered by this section, determined at the Hearing Officer’s
discretion.

Statutory Authority: ORS 144.035(5), 144.343(1)
History: (11/4/81, temporary; 5/19/82; 11/19/84, temporary; 2/28/85; 3/14/88, tempaorary; 5/19/88;
10/16/89; 10/9/92, temporary 11/14/97; 05/11/98)

255-075-0007
Designated Representative Conducts Hearing

{1 The Sanction Authority or its designated representative shall conduct the probable cause and
violation hearing.

(2) "Designated representative” shall include those persons designated by the Sanction Authority, and
trained and certified as Hearings Officers.

Statutory Authority: ORS 144.104(1), 144.331, 144.343
History: (11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 10/9/92, temporary
11/14/97; 05/11/98)

255-075-0008
Locations of Hearing

History: (11/19/84, temporary, expired}
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255-075-0010
Board Action Upon Notification of Alleged Parole Violation:
Criteria for; Release of Parolee Pending Hearing

History: (2/1/79; 11/19/84, temporary; 2/28/85, repealed)

255-075-0015
When Offender in Another Jurisdiction: Return

(1) The Sanction Authority may suspend parole or post-prison supervision and may order the
offender's return to custody in Oregon without first conducting a hearing when:

{(a) the offender has, without permission, left the state to which the Sanction Authority
released the offender on parole or post-prison supervision, and is in custody in another
jurisdiction;

(b) the offender is in custody in another correctional facility;

{c) the offender has absconded from supervision and the offender's whereabouts are
unknown; or

(d) the offender has been convicted of a new crime.

(2) Except as provided in ORS 144.345(2) and OAR 255-075-0005(6), the Sanction Authority or the

Hearings Officer shall conduct a violation hearing after the offender returns to custody in Oregon.
For purposes of these rules, the arrest date is the date the offender is returned to custody in
Oregon.

(3) Persons retaken and returned o this state from outside the state upon order or warrant of the
Department of Corrections, the State Board of Parole & Post-Prison Supervision or the Governor,
for violation of conditions of parole or post-prisan supervision, shail be detained in a Department
of Corrections facility or a local correctional facility pending any hearing concerning the alleged
violation and ultimate disposition by the State Board of Parole & Post-Prison Supervision.

(4) Persons retaken and returned to this state from outside the state upon order or warrant of a local
supervisory authority for violation of conditions of post-prison supervision may be detained in a
local correctional facility pending a hearing concerning the alleged viclation and ultimate
disposition by the local supervisory authority.

Statutory Authority: ORS 144.340, 144.345(2), 144.349
History: (2/11/79; 11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 10/15/92,
temporary; 4/15/92, temporary 11/14/97; 05/11/98, 01-25-00)

255-075-0020
Rights of a Parolee at a Formal Hearing

History: {2/1/79; 11/19/84, temporary,; 2/28/85, repealed)

255-075-0025
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Rights at Hearing

(1)

(2)

The designee of the Sanction Authority (eg. Hearings Officer) shall provide the offender a written
notice of the hearing at least three (3) working days prior to the hearing.

The hearing notice shall include:

(a) a Notice of Rights as provided in ORS 144.343(3);

(b} a written statement of alleged violations; [and]
(c) any documents or evidence which form the basis of the alleged violations; and
(d) the date and location of the hearing.

The offender rmay elect to waive the three working day notification period prior to the hearing and
begin the hearing immediately.

If the offender elects to waive the three warking day notification period, the Hearings
Officer shall obtain a written waiver or tape record the offender’s verbal statement waiving
the three working day notification period.

The Hearings Officer shall ascertain whether the offender has understood the allegations and the
offender’s rights and whether the offender can read, hear and understand the language of the
proceedings. The Hearings Officer shall postpone the hearing if needed assistance is not readily
available.

Statutory Authority: ORS 144.343(3)

History:

(2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary: 5/19/88: 10/16/89; 10/9/92,
temporary 11/14/97; 05/11/98)

255-075-0026
Waiver of Hearing

{1}

(2)

In all cases, the offender may waive the right to a hearing by signing a Notice of Rights form. A
refusal to participate in the hearings process shall also constitute a waiver of the rightto a
hearing.

When the purpose of a hearing is to consider a parole or post-prison supervision violation, the
waiver of the right to a hearing acknowledges that the offender violated the conditions in whole or
in part and that the Sanction Authority may order local sanctions, may medify conditions of
supervision, may extend active supervision or that the Board may order return to prison, without
further hearing.

When the purpose of the hearing is to modify parole or post-prison supervision conditions or, in
the case of parole, to consider extending active supervision, the waiver of the hearing indicates

acceptance of the modifications.

If the offender waives the right to a hearing, the offender may offer a written or verbal statement
pertaining to the dispositional phase of the violation hearing.

If the hearing is conducted via teleconference or video conference, the offender shall submit
written waiver of the right to a hearing to the Hearings Officer within five (5) days after the waiver.
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(6) The person delivering the Notice of Rights shall tape record or document in writing any statement
made at the time of waiver.

(7) If the offender waives the right to a hearing, the Hearings Officer or Supervising Officer shall
submit to the Sanction Authority the following:

(@ a Notice of Rights form:;
(b) any written offender statements and/or a summary of oral statements;

{c) the Hearing Summary, including a history of local interventions and sanctions ordered and
a recommendation regarding disposition;

{d) any supporting information, including the supervising officer's report and other
documentary evidence submitted.

Statutory Authority: ORS 144.050, 144.140; 144.343
History: (11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 7/12/88, temporary; 9/20/88;
10/16/89; 4/15/92, temporary 11/14/97; 05/11/98)

255-075-0030
Rejection of Waiver

if the Sanction Authority is not satisfied that the offender knowingly and intelligently waived his or her
hearing rights or if it needs more information before making its decision, it may order a new hearing, to be
conducted by the Hearings Officer or the Sanction Authority.

Statutory Authority: ORS 144.050, 144.140, 144.343
History: {2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88; 10/9/92, temporary
11/14/97; 05/11/98)

255-075-0031
Hearings Process

(M The Hearings Officer shall conduct the viclation hearing reasonably near the place of the alleged
violation or the place of confinement or may conduct the hearing by teleconference or video
conference.

(2) Unless the Hearings Officer finds good cause on the record, the parole and post-prison

supervision officer shall present information and evidence at the hearing and arrange for the
presence of witnesses for the state. The parole and post-prison supervision officer shall make
dispositional recommendations,

(3) The Hearings Officer shall make a tape recording of the hearing.
Statutory Authority: ORS 144.050, 144.106, 144.140, 144 343

History: (11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88; 10/16/89; 10/9/92, temporary
11/14/97; 05/11/98)

255-075-0035
Representation/Ability tc Pay Attorney Fees
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{1

In all cases, the offender is entitled to representation by an attorney at the offender's own
expense.

For Board cases only, if the Hearings Officer or the Board deems the offender indigent, and
unable to pay for an attorney, the offender is entitled to a Board appointed attorney if the Board or
Hearings Officer further finds that the offender has made a timely and colorabie claim that;

(a) the offender has not committed the alleged violation;

(b) there are substantial or complex mitigating circumstances which make revocation
inappropriate even if the offender admits violation or it is a matter of record; or

{c) the offender appears incapable or representing himself/herself.

For Board cases only, after a Board member has approved findings that there is a timely and
colorable claim, the Hearings Officer may appoint an atforney. The Hearings Officer shall notify
the Board of payment to be made to the appointed attorney. When the Board approves payment
for a Board appointed attorney, it shall not exceed $60 per hour and $300 per case. The attorney
shall send the Board a billing within 90 days of the violation hearing.

When the Hearings Officer or Board refuses to appeint an attorney, the Hearings Officer or Board
shall state the grounds for refusal in the record.

For Local Supervisory Authority cases, the Local Supervisory Authority may set its own criteria for
appointment of an attorney and shall set its own standards for payment of appointed attorneys.

Statutory Authority: ORS 144.343

History:

(2/1/79; 5/19/82; 11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88, 7/12/88,
temporary; 9/20/88; 10/16/89; 10/15/81; 10/9/92, temporary 11/14/97;
02/06/01,12/29/05)

255-075-0036
Subpoenas; Witnesses

(1

Offenders shall make their own arrangements for calling and presenting witnesses. However,
upon the request of any party to the hearing, and upon a proper showing of the relevance and
reasonable scope of the testimony to be offered, the Sanction Authority or Hearings Officer shall
iIssue subpoenas requiring the attendance and testimony of witnesses. In addition, the Sanction
Authority or the Hearings Officer may subpoena documents when relevant.

The Board shall reimburse fees and mileage as prescribed by law to witnesses appearing under
subpoena, other than the parties, state officers or employees, provided the Hearing Officer or
Sanction Authority certifies that the witness's testimony was relevant and material to the hearing.

The offender may present witnesses who have relevant information, and has the right to confront
the persons or witnesses who have presented information against the offender.

The Hearings Officer or Sanction Authority may deny confrontation of witnesses by the offender if
that confrontation would subject the witness to the risk of harm.

If the Hearings Officer or Sanction Authority denies confrontation of witnesses, the Hearings
Officer or Sanction Authority shall state the reason{s) for the decision and conduct an independent
examination of the witness on the record.

Statutory Authority: ORS 144.347
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History: (11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 4/15/92, temporary
11/14/97; 05M11/98)

255-075-0040
Compelling of Witnesses: Contempt

The Sanction Authority or Hearings Officer or party requesting a subpoena, may seek contempt
proceedings in the circuit court of any county against any person refusing to honor the subpoena.

Statutory Authority: ORS 144.347(4)
History: (2/1179; 11/19/84, temporary; 2/28/85; 10/9/92; 05/11/98)

255-075-0042
Probable Cause; Preliminary Hearing; Deferral of Revocation Hearing

{1) The Sanction Authority or Hearings Officer may use evidence received and the order of a court at
a preliminary hearing cr a conviction or other reliable, relevant information to establish that
probable cause exists to believe that the offender has committed a violation of a condition of
parole or post-prison supervision.

(2) Should the offender waive the right to a preliminary hearing, the waiver shall constitute a waiver of
a probable cause hearing.

(3) When the Sanction Authority or Hearings Officer defers completion of a violation hearing until a
trial is over and until the court or the parole and post-prison supervision officer notifies the
Sanction Authority or Hearings Officer of the final disposition of the case, the Sanction Authority or
Hearings Officer shall use a finding of probable cause to support the decision to suspend and
detain an offender charged with the commission of a new crime.

(4) Notwithstanding subsection (3) of this section, the Sanction Authority or Hearings Officer shall not
extend a deferral following a finding of probable cause for a period greater than 120 days from the
date of the preliminary hearing or waiver, unless the offender is released from jail pending final
disposition of the case, or waives in writing further delay. Subsequent waivers shall not extend
beyond 120 days.

Statutory Authority: ORS 144.050, 144,140, 144.343
History: (11/25/81, temporary; 5/19/82; 11/19/84, temporary, 2/28/85; 3/14/88, temporary, 5/19/388;
10/16/89; 4/15/92, temporary 11/14/97, 05M1/98)

255-075-0045
Evidence; Subpoena of Documents

i The Sanction Authority or Hearings Officer may receive the following as evidence at a violation
hearing:

oral testimony under oath;

affidavits or other sworn statements;

letters;

documents;

reports made in the course of official duty or professional practice (e.g., reports of law
enforcement agencies, parole and post-prison supervision officers, doctors,
psychologists, attorneys);

a
b
c
d
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(6)

(f) uncertified copies of letters, documents, or reports shall be admissible in a revocation
hearing if there is a reasonable showing by the person submitting the exhibit item that the

copy is reliable;

(@) evidence of criminal activity even when charges have been dismissed, not brought, or the
offender has been acquitted at trial;

{n reliable hearsay evidence; or

{i) any evidence determined to be material, relevant, and reliable, regardless of its nature.

Upon the request of any party to the hearing, the Sanction Authority, or Hearings Officer, may
issue a subpoena duces tecum upon a proper showing of relevant and reasonable scope of the
documentary or physical evidence being sought. Otherwise, the offender shall make the
offender's own arrangements for presenting evidence.

The Sanction Authority or Hearings Officer may exclude documents or physicai evidence upon
making a finding that such evidence would pose a hazard to facility security or would not assist in
the resolution of the allegation(s). The reason for exclusion shall be made part of the record.

The Sanction Authority or Hearings Officer may classify documents or physical evidence as
confidential upon making a finding that revealing such evidence would pose a threat to the safety
of the person providing the evidence.

(3} The Sanction Authority or Hearings Officer shall make evidence received without
disclosing the identity of the witness a sealed part of the record.

When a witness is unavailable, the Sanction Authority or Hearings Officer may receive statements
in the form of documentary evidence. The Sanction Authority or Hearings Officer shall determine
at an in-camera hearing the reliability and relevance of the absent witness's statement.

Statutory Authority: ORS 144.343, 144.347

History:

(2/1/79; 11/25/81, temporary; 5/19/82; 11/19/84, temporary, 2/28/85; 3/14/88, temporary;
5/19/88; 10/16/89; 10/9/92; 05/11/98)
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255-075-0046
Postponement

{1) The Sanction Authority or Hearings Officer with Sanction Authority approval, may postpone a
hearing for good cause and for a reasonable period of time, which shall not exceed 120 days.

{2) The criteria for "good cause" includes, but is not limited to:
(a) the preparation of defense;
{b) iliness or unavailability of the offender or other persons;
{c) gathering of additional evidence; or
{d} avoiding interference with an ongoing police investigation or pending prosecution.

{3) The Sanction Authority, or Hearings Officer with Sanction Authority approval, may make a finding
of a violation and defer disposition for a reasonable time which may exceed 120 days if such delay
is reasonably necessary for the offender, the Sanction Authority or Hearings Officer to obtain
information relevant to disposition decision.

Statutory Authority: ORS 144.050, 144.140, 144.343
History: (11/19/84, temporary,; 2/28/85; 3/14/88, temporary;5/18/88; 10/16/89; 10/9/92, temporary
11/14/97; 05/11/98)

255-075-0050
Procedure for Receiving Evidence if Good Cause Exists Not to Require
Confrontation or Disclosure of an Informant's Identity

History: (2/1/79; 11/19/84, temporary, 2/28/85, repealed)

255-075-0055
Reopening Hearings: Criteria; Procedure

{1 After the completion of a violation hearing, the Sanction Authority or Hearings Officer may reopen
a hearing if substantial new information is discovered which was not known or could not be
anticipated at the time of the hearing and which would significantly affect the outcome of the
hearing.

(2) The Sanction Authority or Hearings Officer shall send the offender notice of the decision to recpen
the hearing and the new information to be considered. The re-opened hearing shall conform to
the procedures of this Division.

Statutory Authority:  ORS 144.050, 144.140, 144.343

History: (21179, 2/28/85; 3/14/88, temporary,; 5/19/88; 10/16/89; 10/9/92,
temporary 11/14/97; 05/11/98)
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255-075-0056
Hearings Record

(1 The hearings record shall include:

(@) a Hearings Report Summary;

(b) a written statement of alleged violations;

(c) supporting materials, including documentary evidence admitted;

(d) a signed Notice of Rights;

{e) the Order of Parole or Post-Prison Supervision;

{f a notice of time and place of hearing;

(g@) a tape recording of the advice of rights and the hearing;

{h) the supervising officer’'s report, including recommended dispasitions; [and]

(i the history of supervision, local sanctions and modifications; and

)] if any, the written waiver of the offender’s right to three working days notice of the hearing.
2) The Hearings Officer shall retain the tape recording used in subsection (1)(g) of this rule for (4)

four years.

Statutory Authority: ORS 144.343
History: (11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88; 10/16/89; 10/9/92, temporary
11/14/97, 05/11/98, 06-17-02, 10-10-03)

255-075-0060
Record of Parole Revocation Hearing

History: (2/1/79; 11/19/84, temporary, 2/28/85, repealed)

255-075-0065
Ten Day Period for Offender's Evidence and Exceptions

N Within a reascnable time after the hearing, the Hearings Officer shall provide his or her report to
the offender.

{2} Untess the offender waives the right to respond, the offender shall have 10 days from the date the
Hearings Officer mails the report to the offender to submit evidence and make written exceptions
to the report for the Sanction Authority’s consideration.

{3 If the offender waives the right to respond, the Hearings Officer shali include the waiver in the
Hearings Officer's report to the Sanction Authority.

(4) When a Hearings Officer makes a final order pursuant to Board authority granted in writing, the
offender shall not have a ten day period within which to submit evidence and written exceptions.
The offender may appeal a Hearings Officer's order under Division 80 of these rules.

Statutory Authority: ORS 144.343(7)
History: (2M/79; 11/19/84, temporary; 2/28/85,; 3/14/88, temporary: 5/19/88, 4/19/89, temporary;
10/16/89; 10/15/91; 4/30/92, temporary; 10/9/92, temporary 11/14/97; 05/11/98)

255-075-0067
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Final Action: Authority to Impose Administrative (Local) Sanctions,
Revoke Supervision or Modify Conditions of Supervision

1) if an offender waives a hearing after receipt and review of the notice of rights, as provided in OAR
255-075-0005(6) a supervising officer may order administrative sanctions, including a local
confinement sanction not exceeding thirty (30} days. The Local Supervisory Authority's designee
may review the decision to order a local confinement sanction if the offender's underlying
sentence was for 12 months or less. The Board may review the decision if the underlying
sentence was more than 12 months.

2) After a hearing, or if an offender waives a hearing after receipt of the notice of rights, as provided
in QAR 255-075-0005(B}, a Hearings Officer or agency designee may order administrative
sanctions, including a local confinement sanction not exceeding sixty (60) days. The Hearings
Officer or agency designee shall send a copy of the final order and report to the Sanction Authority
and, upon request, shall send the record of the hearing as described in OAR 255-075-0056. The
Hearings Officer or agency designee shall retain the record for four (4) years.

3) After a hearing, or waiver, the Board may order administrative sanctions for offenders originally
sentenced to more than 12 months, and a Local Supervisory Authority designee may order
administrative sanctions for offenders originally sentenced to 12 months or less. The Board or a
Local Supervisory Authority designee ordered local administrative confinement sanction may_not
exceed ninety (90) days.

4) The Board (for offenders originally sentenced to more than 12 months) or the Local Supervisory
Authority designee (for offenders originally sentenced to 12 months or less) may override any
sanction ordered by a supervising officer, agency designee or Hearings Officer.

5} Administrative Sanctions, including local confinement shall be applied in accordance with the
Department of Corrections rules for structured, intermediate sanctions, OAR 291-58-010 et al.,
subject to jointly drafted revisions by the Department of Corrections and the Board.

6) If an administrative sanction is not sufficient to address the violation or to protect the public, the
Sanction Authority may revoke supervision for a period(s) as set out in OAR 255-075-0079, or
deny re-release for offenders on parole,

7) Conditions of supervision may be medified at any time by the Sanction Authority when necessary
for the offender or public safety. If an offender objects to the modification, administrative review
must be made within 45 days of the mailing date on the Board order or receipt of a written order
by the Local Supervisory Authority.

Statutory Authority: ORS 144 108, 144.343
History: {4/30/92, temporary; 10/9/92; 10/29/93, temporary 11/14/97; 05/11/98,

5-13-03)

10-30-06 PERM Conditions Violations



255-075-0070
Final Action: Procedure

{n

(4)

When a case comes before the Beoard or Supervisory Autharity or designee for decision, the
Board or Supervisery Authority shall consider the Hearings Officer's report, and the offender's
evidence and exceptions. The Board or Supervisory Authority or designee shall enter a decision,
and shall record the decision in accordance with the sanction/intervention guidelines, OAR 281-
58-010 et al. The Board shalt vote in accordance with Exhibit K.

The Board or Supervisory Authority may adopt or reject any or all the Hearings Officer's findings
and recommendations. The Board or Supervisory Autharity may find a violation of conditions not
alleged, if the evidence admitted at the hearing supports the finding and the evidence is
uncontroverted. The final order shall indicate the findings adopted by the Board or Supervisory
Authority.

A copy of the final order shall be forwarded to the offender with notice of the right to administrative
and judicial review.

All final orders of the Board are subject to Administrative Review by the Board prior to
seeking judicial review.

Statutory Authority: 144.125, 144.343

History:

211179, 11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88; 7/1/88, 10/18/88;
4/19/89, temporary; 10/16/89; 5/1/91, temporary; 10/15/91; 4/30/92, tempcrary,
10/9/92, temporary 11/14/97; 05/11/98, 01-12-01)

255-075-0072
Re-release Order After Revocation

(1)

(2)

At the time of a revocation decision, the Sanction Authority shall make an order concerning re-
release.

In the re-release order, the Sanction Authority may:

(a) continue parole or post-prison supervision pursuant to 255-075-0075 or
255-075-0080; or

(b) set the re-release date in accordance with rule 255-075-0079; or

(c) The Board may defer the re-release decision pending a future disposition hearing for
offenders on parole.

Upen notification that parole or post-prison supervision has terminated by operation of
ORS 144.345(2), the Board shall apply subsection (2) of this rule.

Revocation of post-prison supervision stops the period of post-prison supervision from
running while the offender is serving time in custody for a revocation sanction. The
re-release order following a revocation sanction shall include a re-calculation of the
post-prison supervision expiration date to account for the time the offender was in custody
serving the revocation sanction.
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The sum of the time actually served on the original incarceration sentence, all days served as a
revocation sanction, and the time served in the community on post-prison supervision cannot
exceed the maximum indeterminate sentence for the offense(s) for which the offender is on post-
prison supervision.

Statutery Authority: ORS 144.346, 144.395

History:

(4/19/89, temporary; 10/16/89; 4/15/92, temporary 11/14/97; 05/11/98
9-22-99)

Return to DOC for a Period of Greater than 12 months

255-075-0073

(1)

(3)

Post-prison supervision may be revoked and an offender returned to the custody of the
Department of Corrections for a sanction that exceeds 12 months when:

(@) The offender is currently in violation of a condition of supervision; and

(b) The offender scores at least a total of 44 points on the scale in Exhibit R of these rules;
and

(c) The community corrections agency supervising the offender and/or a hearings officer
recommend a return to the Department of Corrections for a sanction exceeding 12
months; and

{d) The Board finds that a sanction exceeding 12 months is appropriate.

This rule may only be applied to offenders serving a term of post-prison supervision for a felony
crime committed on or after July 14, 1997, and the term of post-prison supervision:

(@ follows compietion of a sentence to a term of imprisonment that exceeds 12 months, or

{b) was imposed for a felony classified as crime category 8, 9, 10 or 11 of the sentencing
guidelines grid, or

{c) was imposed as part of a sentence under ORS 137.700 or 137.707, or

(d) was imposed as part of a sentence as a dangerous offender under ORS 161.725 and
161.737, or
(&) is subject to ORS 144.103 (length of post-prison supervision for certain sex offenses).

A revocation hearing as described in OAR 255-075-0005 must be held when there is a
recommendation under this rule.

A community corrections agency and/or hearing officer recommending a sanction under this rule
must specifically state how the offender fits the requirements of this rule (including the score on
the scale), what efforts have been made to manage the offender in the community and why the
offender cannot be safely managed in the community. The recommendation may also contain
any other information that may assist the board.
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If a community corrections agency and/or hearing officer recommends a sanction under this rule,
the board shall hold a hearing as described in GAR 255-075-0097 to determine whether a
sanction exceeding 12 months is appropriate. After a hearing, the board can order a sanction of
up to 24 months incarceration. The board must hold a subsequent hearing before it can order
continued incarceration exceeding 24 months. The length of sanction imposed under this rule is
determined by the board.

Subject to the requirements of this rule, an offender may be required to serve a sanction under
this rule up to the post-prison supervision expiration date for any offense for which an offender
was on post-prison supervision at the time the board ordered a sanction under this rule. When an
offender is released from a sanction imposed under this rule, the offender must serve the
balance, if any, of any post-prison supervision remaining up to the post-prison supervision
expiration date. If the offender is not released prior to the post-prison supervision expiration date,
the post-prison supervision will expire. The periods of post-prison supervision for all offenses for
which an offender was on post-prison supervision at the time the beard ordered a sanction under
this rule continue to run while an offender is serving a sanction under this rule.

Board hearings under this rule will be conducted in the same manner that the board conducts
future disposition hearings. The board may order a psychological evaluation for a hearing under
this rule. The procedures for records, disclosure and notice outlined in Divisions 15 and 30 shall
govern these hearings. A panel may conduct the hearing and the board shall make decisions
pursuant to OAR 255-030-0015.

In determining whether a sanction exceeding 12 menths is appropriate or whether continued
incarceration exceeding 24 months is appropriate, the board must consider the recommendation
by the community corrections agency or hearing officer and may also consider the following:

(a) the nature of the underlying conviction(s};

{b} the offender’s criminal history,

{c) the history and nature of violations of post-prison supervision or parole;
{d) findings made by a psychologist in a psychological evaluation;

(e) conduct in institutions or jails;

{f) programs completed in custody and/or in the community;

{q) treatment available in the community;

{h} release plans,

i victim's statements, if any; and

) any indications of reformation and rehabilitation.

Statutory Authority: {ORS 144.107)

History:

(03112/01)
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255-075-0075
Offenders Convicted of New Crime in This or Another Jurisdiction

n If an offender has viclated parole or post-prison supervision as a result of a conviction of a new
crime and the court has ordered a prison term to the Department of Corrections, parole or post-
prison supervision terminates without a violation hearing by operation of ORS 144.345(2)}.

{2) Upon release from custody, if the Oregon sentence has not expired, Oregon supervision shali
resume either in another jurisdiction under Interstate Compact or in Oregon. If, in preparing the
re-refease plan, the Department of Corrections cannot arrange supervision under Interstate
Compact, the offender shall report to the appropriate Supervisory Authority for supervision.

{3} The Sanction Authority shall make extradition decisions on a case-by-case basis in cooperation
with the holding jurisdiction.

(4) If the offender absconded supervision, the Sanction Authority shall count the inoperative time from
the date the Sanction Authority issued its arrest and detention warrant to the arrest date in Oregon
or if arrested out of state, upon return to Oregon custody. The Board shall forward the dates to
the Department of Corrections for use in recalculating the sentence good time and expiration
dates for those offenders under the Board's jurisdiction. For those not under the Board's
authority, the inoperative time shall be calculated by the Supervisory Authority’s designee.,

Statutory Authority: ORS 144.345, 144.380, 144.610-.622
History: (2/1/79; 3/14/88, temporary; 5/19/88; 4/19/89, temparary; 10/16/89; 4/15/92, temporary
11/14/97; 05/11/98)

255-075-0076
Designation of Parole Failure

History: (11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88, repealed)

255-075-0078
Commencement Date for Prison Term Following a Violation

(1) The commencement date for a new commitment which is concurrent to an incarceration sanction
for a violation of parole or post-prison supervision shall be the sentencing date for the new crime.

(2) The commencement date for a new commitment which is consecutive to an incarceration
sanction for a violation of parole or post-prison supervision shall be either the release date
established for the violation or the sentencing date for the new crime, whichever is later.

(3) Notwithstanding subsection (2) of this rule, when the new commitment is consecutive to a
sanction for a viclation, the Sanction Authority may treat the viclation and the new commitment as
if they were concurrent. if treated as concurrent, the commencement date for the new
commitment shall be the sentencing date for the new crime plus adjustment for credit for time
served.

{4) If the offender is returned with a parole or post-prison supervision violation and a new sentence

which is consecutive to the sentence for which the offender was on parole, the commencement
date for the new convicticn shall be the date parole was revoked, if so stated on the court order.

Statutory Authority: ORS 144.346, 144.395, 144.780, 144.783
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History: (11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88; 4/19/89, temporary; 10/16/89;
10/9/92, temporary 11/14/97; 05/11/98)

255-075-0079
Guidelines for Re-release

{1) For technical viclation(s):

{a} An oftender whose parole has been revoked may serve further incarceration of up to 90
days for each revocation.

(b) An offender sentenced to post-prison supervision who has been revoked and returned to
custody may serve further incarceration of up to 90 days for each return, not to exceed
the total revocation sanction days allowed in OAR 213-011-0004.

(2) For conduct constituting a crime:

{a) An offender whose parole has been revoked may serve further incarceration of up to 180
days for each revocation.

(b) An offender sentenced to post-prison supervision who has been revoked and returned to
custody may serve further incarceration of up to 180 days, not to exceed the total
revocation sanction days provided in OAR 213-11-004.

(3} For conduct constituting a crime and resulting in automatic revocation to the Department of
Corrections, pursuant to ORS 144.345{2}, an offender may serve further incarceration of up to
180 days.

(4) Offenders sentenced to life imprisonment or received a lifetime period of post-prison supervision

for murder may serve further incarceration to the sentence expiration date. Offenders sentenced
to life imprisonment for aggravated murder may serve further incarceration to the sentence
expiration date.

{5) Offenders sentenced as dangerous offenders may serve repeated incarcerations of 180 days or
more up to the sentence expiration date.

(6} Offenders sentenced as sexually violent dangerous offenders pursuant to HB 2327 (1999
Legislative Session) for crimes committed on or after October 23, 1999, may serve repeated
incarcerations of 180 days or more for any violation of post-prison supervision unless or until the
post-prison supervision is terminated by a court.

{7 (a) The commencement date for the further term of incarceration as a result of the violation
of conditions shall be the date of arrest or return to Oregen custody if arrested out of state
for the violation which resuited in the revocation of parole or post-prison supervision.

(b} The commencement date for the further term of incarceration as a result of termination of
parole or post-prison supervision under ORS 144.345(2) shall be the sentencing date, if
no further action is taken by the Board.

(c) If the jailer, hearing officer, or Board releases the offender from custody pending the
violation hearing, the time spent outside actual custody does not count toward the further
term of incarceration.

(8) The Board and the Department of Corrections may develop other programs that create exceptions
to the sanctions provided in this rule.
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{9) Notwithstanding subsections 1-7 of this rule, the Board may choose to postpone re-release on
parole pursuant to Divisions 50 and 80 of this chapter.

(10) Notwithstanding subsections 1-8 of this rule, the Board may choose to deny re-release on parole
pursuant to OAR 255-075-0096.

(11)  Administrative sanctions do not count toward the revocation sanction limits.

Statutory Authority: ORS 144,107, 144.108, 144.120{4), 144.125,
144232, 144.345, 144.346,144 395, 161.735

History: (4/19/89, temporary; 11/1/89; 10/15/90, temporary; 1/16/81; 10/3/92; 10/29/93, temporary
11/14/97; 05/11/98, 01-25-00, 05-13-03,
06-14-04- temporary; 11-02-2004)

255-075-0080
Continuance on Parole or Supervision

(1 The Sanction Authority may continue an offender on parole or post-prison supervision and order
madification of conditions and/or sanction to time served.

{2) The Sanction Authority may continue an offender on parole or post-prison supervision and order
administrative sanctions as limited by QAR 255-075-0067

Statutory Authority: ORS 144.106, 144.343, 144.345(1)
History: (211/79; 11/19/84, temporary, 2/28/85; 3/14/88, temporary; 5/19/88; 10/16/89; 4/30/92,
temporary; 10/9/92, temporary 11/14/97; 05/11/98)

255-075-0082
Authority of Revocation Panel to Set New Parole Release Date
for Parole Violators

History: (11/4/81 - 5/2/82, temporary; 11/19/84, suspended; 2/28/85, repealed)

255-075-0085
Parole Violators with No New Commitment; Action Required

History: (2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary,; 5/19/88; 4/19/89, suspended; 10/16/89,
repealed)

255-075-0090
Guidelines for Reparole

History: (2/1/79; 11/19/84, temporary; 2/28/85; 3/14/88, temporary, 5/19/88; 4/19/89, temporary; 11/1/89,
repealed)

255-075-0095

Variation From Guidelines for Aggravation/Mitigation Permitted

History: (11/19/84, temporary; 2/28/85; 5/19/88; 7/1/88; 4/19/89, suspended; 10/16/89, repealed)
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255-075-0096
Denial of Re-release Consideration

(1 Upcn a finding of aggravation pursuant to Exhibit E or Exhibit H, the Board may deny re-release
on parole and set the parole release date up to two (2) days before the statutory good time date,
or, in the case of murder or aggravated murder, require the parole violator to serve for life. This
action requires the affirmative vote of a majority of members, except that if the result is life
imprisonment, the full Board must vote unanimousily.

(2) Denial of re-release on parole requires a future disposition hearing.

(3) Cases in which the Board sets a parcle violator within the guidelines set forth in rule
255-075-0079 and the result requires the parole violator to serve to the end of the
sentence, do not require a majority vote of all members.

4) At any time after denial of re-release, the Board may adjust the parole release date to
accommedate changes in the good time date.

Statutory Authority: ORS 144.085, 144.120(4), 144.245, 144,395, 144,780, 144.783-787
History: {11/19/84, temporary; 2/28/85; 3/14/88, temporary; 5/19/88; 4/19/89, temporary; 10/16/89;
5/1/91, temporary; 10/15/91, 03/14/97)

255-075-0097
Time for Future Disposition Hearing

When the Board holds a future disposition hearing pursuant to 255-075-0072(2) or 255-075-0096, the
following timelines shall apply:

(1) If the offender has a new conviction, the Board may schedule the future disposition hearing at the
same time as the new prison term hearing.

(2) If the offender has no new conviction or has no prison term hearing, the Board shall schedule the
future disposition hearing within 60 days of return to the institution.

Statutory Authority: ORS 144.050, 144.140, 144.395
History: (4/19/89, temporary; 10/16/89; 10/9/92)

255-075-0098
Restoration of Statutory and Meritorious Goodtime

Upon recommendation of the superintendent of the institution, the Board may restore part or all of forfeited
statutory and meritorious goodtime when:

M there is no violation of parole; or
{2} parole is revoked on a best interest basis and there is no actual parole violation; or
{3) parole is revoked on a technical violation; or

{4) parolee is within 180 days of discharge; or
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(5) parole is revoked for new criminal activity which is a misdemeanor or non person-to-person class

C felany and:
{(a) the new criminal activity was already sanctioned at the local level,
ar
{b) the criminal activity is not of the same nature as the crimes for which the parolee was on
parole.
(6) An offender crdered to serve a term of incarceration as a Revocation sanction for a post-prison

supervision violation is not eligible for goodtime, earned-credit time, work release, transitional or
temporary leave,

Statutery Authority: ORS 421.120, 144.108(3)
History: (3/14/88, temporary; 5/19/88; 12/6/88; 10/16/89; 10/9/92, 03/14/97, temporary 11/14/97;
05/11/98)

255-075-0100
Future Dispositicn Hearing Packet

The Future Disposition Hearing Packet shall contain:

(1n institution face sheet;

{2) revocation recommendation;

{3) final order of revocation;

{4) administrative action sheet;

(5) revocation hearing findings;

(6) Board Action Form ordering parole or Board Action Form ordering post-prison supervision
conditions;

) disciplinary report, when extension is recommended;

) recommendation regarding statutory and meritorious goodtime;

) correspondence;,

0) statements of imprisonment for violation; and

1) face sheet from old parcle analysis report or comparable report.

2} Inmate's Notice of Rights and Board of Parole & Post-Prison Supervision Procedures.

Statutory Authority: ORS 144.185, 144.395
History: (5/19/88; 12/6/88; 10/16/89, 03/14/97)
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Stats. Implemented: ORS NONE

Need for the Rule(s):

The amendment of this rule is necessary to bring it into conformity with Oregon Revised Statutes.

Documents Relied Upon, and where they are available: NONE

Fiscal and Economic Impact, including Statement of Cost of Compliance:

The Board is not aware of any fiscal of economic eflect this amendment will have on the Board. There may
be some effect on other agencies, local government, or identified public.

How were small businesses involved in the development of this rule? No small businesses were involved 1n the development of
this rule because the amendment of this rule will have no effect on small businesses.

Administrative Rule Advisory Committee consulted?; NO
If not, why?:
The Board of Parole & Post-Prison Supervision enacted this amendment and change during a business

meeting and due to the nature of the amendment, felt it was not necessary to consult with the Administrative
Rule Advisory Committee.

il—0y Oy iy
Michael R, Washington, Chair l k Q 1 [‘_‘f,(()

Date

Printed name

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem. Oregon %7310, ARC 0252005



Offender Return to County of Residence

255-070-0003

(1) Unless the Board waives the condition, the Board shall order as a condition of parale or post-
prison supervision that an offender reside for the first six months in the county where the
offender resided [on the date of the last arrest for a crime resulting in imprisonment] at the
time of the offense that resulted in the imprisonment,

{2) (a)

{b)

{d)

The Board or the Department of Corrections may establish the county of residency
by abtaining the last address of record at the time of the offense from all of the
available information in the following records:

(A) An Oregon driver's license, regardless of its validity;

{B) The Department of Revenue;

(C) The Department of State Pelice, Bureau of Criminal Identification;
(D) The Department of Human Resources; or

(E) The Department of Corrections.

If the records do not disclose the county of residency, the Board or the Department
shall find the offender resided in the county where she or he committed the crime.

If the offender is serving multiple sentences, the county of residence shall be
determined according to the date of the last arrest resulting in a conviction.

In determining the offender’s co unty of residence for purposes of this rule, the
Board may not consider offenses committed by the offender while the offender was
incarcerated in a Department of Corrections facility.

(3) Upon motion of the Board, an offender, a victim, or a district attorney, the Board may waive
the residency requirement after finding:

{a)

(f)

(g}

the offender provided proof of a job with no set ending date in a county other than
the established county of residence;

the offender poses a significant danger to the victim;

the victim or victim's family poses a significant danger to the offender residing in the
county of residence.

the offender has a spouse or biological or adoptive family, residing in other than the
county of residence, who will be materially significant in aiding in the rehabilitation

of the offender and in the success of the parole or post-prison supervision period;

the Board requires that the offender participate in a treatment program which is not
available in the county of residence;

the offender desires release to another state or another state has a detainer; or

other good cause.

Statutory Authority:  {ORS 144.270(5))

History:

{(11/1/89; 10/15/91; 10/8/92, 9-15-99 - NOTICE/TEMP, 11-15-99,
11-09-06-NOTICE)}
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Secretary of State
Certificate and Order for Filing

PERMANENT ADMINISTRATIVE RULES

1 certify that the attached copies™ are true, full and correct copies of the PERMANENT Rule(s) adopted on January 3i, 2007 by the

Datte prior to or same as filing date

Oregon Board of Parole and Post-Prison Supervision N 255
Agency ard Divisian Administrative Rules Chaprer Nutber
Pegoy Barber 2575 Center Street NE, Ste 100, Salem, OR 97301-462] 503-945-0914
Rules Coordinator Address I'elephone
to become effective 02-01-07 Rulemaking Notice was published in the December 1, 2006 Oregon Bulfetin **
Lrate upon filing ot later Month and Year
RULE CAPTION

Clarification of the residency requirements for offenders released onto Parole & Post-Prison Supervision
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.

RULEMAKING ACTION

List each rule number separately, 000-000-00060

ADOPT: Secure approval of rule mumbers with the Administrative Rules Tnit prior to filing

AMEND:  255-070-0003

FILED
FEB (1 2007

REPEAL: :
o : ARCHIVES DIVISION
. . " SECRETARY OF STATE

-

RENUMBER: Secure approval of rule numbers with the Admimstrative Rules Uit prior to filing.

AMEND & RENUMBER: Securc approval of rule numbers with the Administrative Rules Unit prior to filing,

ORS 144,102, 144.050, 144.140, 144.270 ! B NONE

Stat. Auth. Other Authority

ORS_NONE - - . . - I _

Stats. Implemented

RULE SUMMARY

The amendment of this rule is necessary to bring it into conformity with Oregon Revised Statutes.

CM’UJ/@ W‘/ Candace Wheeler, Board Member ()& -G \‘ Q’_I

Authorized Signer Printed name Thate

=With this origmal, file one photocopy of cerfificate, one paper copy of rules listed in Rulemaking Actions, and clectronic copy of rules.

**The Oregon Bulletin is published ou the 1st of each month and updates the rule text found i the Oregon Administrative Rules Compilation, Notice forms must be submitted to the
Administrative Rules Unit, Oregon State Archives, 800 Summer Street NE, Salem, Oregon 92310 by 5:00 pm on the 15th day of the preceding month unless this deadline falls on a
Saturday, Sunday or legal holiday when Notice forms are accepted untii 5:00 pm on the preceding workday. ARC 9302009



Secretary of State

STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Proposed Rulemaking Hearing or a Notice of Proposed Rulemaking accompanies this form.

Orgpon Board of Parole & Post-Prison Supervision e 255 o
Admunistrative Rules Cliapter Number

Agency and Division

In the Matterof:  Oregon Board of Parole & Fost-Prison Supervision

Rule C\ﬂp[iOTli ot tnoTe than 15 words Hat reasonabiy identifies the subject matter of the agency’s intended action )
Clarification of the residency requirements for offenders relcased onto Parole & Post-Prison Supervision.

Statutory Authority: ORS 144,102, 144.050, 144.140, 144270
Other Autharity: NONE

Stats. Fmplemented: ORS NONE

Need for the Rule(s):

The amendment of this rule is necessary to bring it into conformity with Oregon Revised Statutes.

Documents Relied Upon, and where they are available: NONE

Fiscal and Econormic Impact, including Statement of Cost of Compliance:

The Board is not aware of any fiscal of economic effect this amendment will have on the Board. Therc may
be some cffect on other agencies, local government, or identified public.

How were small businesses involved in the development of this rule? No small businesses were involved in the development of
this Tule because the amendment of this rule will have no effect on small businesses.

Administrative Rule Advisory Committee consulted?; NO

If not, why?:
The Board of Parole & Post-Prison Supervision enacted this amendment and change during a business

meeting and due to the nature of the amendment, felt it was not necessary to consult with the Administrative

Rule Advisory Committee.

-Z m Michael R. Washington, Chair l t,o O\*D(O
Date

Printed name

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97310, ARL 0232005



Offender Return to County of Residence

255-070-0003

(1)

Unless the Board waives the condition, the Board shall order as a condition of parole or post-
prison supervision that an offender reside for the first six months in the county where the offender
resided [on the date of the last arrest for a crime resulting in imprisonment] at the time of the
offense that resulted in the imprisonment.

(a) The Board or the Department of Corrections may establish the county of residency by
obtaining the last address of recerd at the time of the offense from all of the available
information in the following records:

A) An Qregon driver's license, regardless of its validity;

B) The Department of Revenue;

) The Department of State Police, Bureau of Criminal [dentification;
D) The Department of Human Resources; or

E) The Department of Corrections.

(b} If the records do not disclose the county of residency, the Board or the Department shall
find the offender resided in the county where she or he committed the crime.

{c) If the offender is serving multiple sentences, the county of residence shall be determined
according to the date of the last arrest resulting in a conviction.

(d) In determining the offender's county of residence for purposes of this rule, the Board may
not consider offenses committed by the offender while the offender was incarcerated in a
Department of Corrections facility.

(3) Upon motion of the Board, an offender, a victim, or a district attorney, the Board may waive the
residency requirement after finding:

(a) the offender provided proof of a job with no set ending date in a county other than the
established county of residence;

(b) the offender poses a significant danger to the victim;

(c) the victim or victim's family poses a significant danger to the offender residing in the
county of residence.

{d) the offender has a spouse or biological or adoptive family, residing in other than the
county of residence, who will be materially significant in aiding in the rehabilitation of the
offender and in the success of the parole or post-prison supervision period;

(e} the Board requires that the offender participate in a treatment program which is not
available in the county of residence;

{f the offender desires release to another state or ancther state has a detainer; or

{9 other good cause.

Statutory Authority: (ORS 144.270(5))

History:

(11/1/89; 10/15/91; 10/9/92, 9-15-99 — NOTICE/TEMP, 11-15-99, 02-01-07-PERM)






Secretary of State
Certificate and Oder for Filing

TEMPORARY ADMINISTRATIVE RULES

A Statement of Need and Tustification aceompanies this form |

[ certify that the attached copies* are true, full and correct copics of the TEMPORARY Rule(s) adopted on _ 12/27/06 by the
Date prior to or saine as filing date

Board of Parole and Post-Prison Supervision ' ) i . . _ 2535 o .
Agency and Division Administrative Rules Chiapter Nutnber
Pepgy Barber 2575 Center Street NE, Ste 100-Salem, OR 97301-4621 N 503-945-0914
Rules Coordinator Address Telephone
to become effective 02/01/2007 through 07/30/2007 i

Date upon filing or later A maximum of 180 days including the effective date.

RULE CAPTION

Amendment of Rules Regarding Procedure for Conducting Murder Review Hearings pursuant to the Larsen decision.
Not more than 15 words that reasonably identifies the subject matter of the agency’s intended action.

RULEMAKING ACTION

List cach rule number separately, 000-000-0000.

ADOPT: Sccure approval of rule numbers with the Administrative Rules Unit prior to filing.

Lo
OAR 255—032-001&,'255—03‘2-0027, 255-032-0029, 255-032-0030, 255-032-0031, 255-032-0032

. Lo :
AMEND_':A‘ OAR 255-032-0025 F E L E B
i FEB 6 1 2007
ARCHIVES DIVISION
: SECRETARY OF STATE
SUSPEND:

ORS 144.025, 144.050, 144,120, 163.105,163.115, 183.335, 183341, 183.415, 183 440, 183 450, 183.470, 192 410-505.
Stat. Auth,

Larsen v. Board_of Parole and I'ost-Prison Supervision, 206 Or App 353 (2006)
Other Anthority

ORS NONE_ i - . . : - e

Stats, Implemented

RULE SUMMARY

The amendment of this rule is necessary in order to be consistent with the Oregen Court of Appeals ruling in Larsen v. Board of Parole, 206 Or

App 353 (2006).

U ‘
Cw&f%% _ Candace Wheeler, Board Member O%/l /(97 -

Aurhorfzed Signer Printed name Date

*With this original and Statement of Need, file one photocopy of certificate, one paper copy of rules listed in Rulemaking Actions, and clectronic copy of rules, ARC DA0-2008



Secretary of State

STATEMENT OF NEED AND JUSTIFICATION

A Certificate and Order for Filing Temporary Administrative Rules accampanies this form

Oregon Board of Parole & Post-Prison Supervision ) 255
Agency and Division Administrative Rules Chapter Number

[n the Matter of: Oregon Board of Parole and Post-Prison Supervision

Rule Caption: (Nat more than 15 words that reasonably tdentifies the subject matter of the agency’s intended action.)
Amendment of Rules Regarding Procedure for Conducting Murder Review Hearings pursuant to the Larsen decision.

Statutory Authority: ORS 144.025, 144.050, 144.120, 163.105,163.115, 183.335, 183.341, 183 415, 183.440, 183.450, 183.470,
192.410-505.

Other Authority: Larsen v. Board of Parole, 206 Or App 353 (2006).

Stats, Implementcd: ORS None

Need for the Temporary Rule(s): ): The amendment of this rule is necessary in order to be consistent with the Oregon Court of
Appeals ruling in Larsen v. Board of Parole, 206 Or App 353 (2006), which was issued on June 14, 2006.

Documents Relied Upon, and where they are available: : The Oregon Court of Appeals Opinion in Larsen v. Board of Parole,
206 Or App 353 (2006).

Justification of Temporary Rule(s): The Oregon Court of Appeals ruling in Larsen v. Board of Parole, 206 Or App 333 (2006),
requires the Beard to conduct Aggravated Murder Review hearings in the manner prescribed for a contested case hearing under the
Administrative Procedures Act pursuant to ORS 163.105.

W_M Candace Wheeler, Board Member C:\t‘l -~ N\~ Q)j

Autharized Signer Printed name Date

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NI, Salem, Cregon 97310, ARC 91520058



Secretary of State

NOTICE OF PROPOSED RULEMAKING*

A Statement of Need and Fiscal Impact accompanics this form,

Oregon Board of Pargle & Post-Prison Supervision 255 )
Agency and Division Administrative Rules Chaprer Number
Pegey Barber 2575 Center Street NE, Ste {00, Salem, Oregon 97301-4621 _503-945-0914
Rules Coordinator Address Telephone
RULE CAPTION

Amendment of Rules Regarding Procedure for Conducting Murder Review Hearings pursuant to the Larses decision,

Not more than 15 words that reasonably identifies the subject matter of the agency’s intended zction.

RULEMAKING ACTION
ADOPT: Sceure approval of rule numbers with the Administrative Rules Unit prior to filing.

QAR 255-032-0022, 255-032-0027, 255-032-0029, 255-032-0030, 255-032-0031, 255-032-0032

AMEND: OAR 255-032-0025

FILE
FEB @1 2007

ARCHIVES DIVIsio
SECRETARY OF STA":'E l

REPEAL:

RENUMBER: Secure approval of rule numbers with the Administrative Rules Unit prior to filing.

AMEND & RENUMBER: Sccure approval of rule numbers with the Administrative Rules Unit prior to filing.

ORS 144,025, 144.050, 144120, 163,105,163.115, 183.335. 183341, 183,415, 183.440 183,450, 183470, 192.410-505.
Stat, Auth. <07

Larsen. v. Board of Parele, 206 Or App 353 (2006)
Other Authority

ORS NONE

Stats. Implemented v
. L

e RULE SUMMARY

The amendment ofihis rule I is necessary in order to be consistent with the Oregon Court of Appeals ruling in Larsen v. Board of Parole, 206 Or
App 353 (2006). ..

A public rulemaking hearing may be requested in writing by 10 or more people, or by an association with 10 or more members, within 21 days
following the publication of the Notice of Proposed Rulemaking in the Oregon Bulletin or 28 days from the date Notice was sent to people on the
agency mailing list, whichever is later. If sufficient hearing requests are reccived, the notice of the date and time of the rulemaking hearing must
be published in the Oregon Bulletin at least 14 days before the hearing.

The ageney requests public camment on whether other options should he cousidered for achieving the rule’s substantive goals while reducing the

negative ecconomic impact of the rule on business. Cﬁ/ ii \\/%w

Signature
03/21/07 P /1 /OT
Last Day for Public Comment Candace Wheeler, Board Member / o
Last day to subrnit written comments to the Rules Coordinator Printed name Date

¥The (Fregon Fullerin is published on the st of each month and updates the rule text found in the Oregon Adminisative Rules Compilation. Notice forms must be subimitted 1o the
Administrative Rules Unit, Oregon State Archives, 800 Summer Strect NE, Salem, Oregon 27310 by 5:00 pm on the 15th day of the preceding month unless this deadline falls on a
Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00pm on the preceding workday. ARC D23-2063



Secretary of State

STATEMENT OF NEED AND FISCAL IMPACT

A MNotice of Proposed Rulemaking Hearing or a Notice of Proposed Rulemaking accompanies this form.

Oregon Beard of Parole & Post-Prison_Supervision . _ 255

Agency and Division Administrative Rules Chapter Number

In the Matter of: Orcgen Board of Parole & Post-Prison Supervision

Rule Capti(}n: (Not more than 15 words that reasonably 1dentifies the subject matter of the ageney's mtended action.) Amendment of Rules charding Procedure
for Conducting Murder Review Hearings pursuant to the Larsen decision.

Statutory Authority: ORS [44.025, 144,050, 144.120, 163.105,163.115, 183.335, 183.341, 183.415, 183.440, 183.450, 183.470,
192.410-505.

Other Authority: Larsenv. Board of Parole, 206 Or App 353 (2006).

Stats. Implemented: ORS None

Need for the Rule(s): The amendment of this rule is necessary in order to be consistent with the Oregon Supreme Ceurt ruling in
Larsen v. Board of Parole, 206 Or App 353 (2006), which was issued June 14, 2006.

Documents Relied Upon, and where they are available: The Oregon Supreme Court Opinion in Larsen v. Board of Parole, and
Post-Prisen Supervision, 91 Or App 642 (1988).

Fiscal and Economic Impact, including Statement of Cost of Compliance:

There will be a minimal fiscal and economic effect on the Board by this amendment over the last six months of the 2005-07
biennium. Current projections for the 2007-09 bienniun arc estimated at an additional $44,000 in Professional Services expenses.

lHow were small businesses involved in the development of this rule? There was no involvement by small businesses in the
development of this rule as this rule amendment will have no impact on small businesses.

Administrative Rule Advisory Committee consulted?: NO

If not, why?:
The Board of Parele & Post-Prison Supervision enacted these amendments and changes during a business meeting and due to the
nature of the amendments, felt it was not necessary to consult with the Administrative Rule Advisory Cemmittee.

U | A L -
B WK—E W  Candace Wheeler, Board Member _ O=2-0 \ Qj

Authorized Signer Printed name Date

Administrative Rules Unit, Archives Divisian, Secretary of State, 800 Sumumer Street NI, Salem, (regon 97310, AR 9232003



DIVISION 32
AGGRAVATED MURDER AND MURDER COMMITTED AFTER 10-23-99
ORS 163.105 and ORS 163.115

Prison Term Hearing to be Held
255-032-0005

(1 An adult person convicted of Aggravated Murder under QRS 163.095 shall receive a hearing
within one year of sentencing. A person convicted of Murder under ORS 163.115 that was
committed on or after June 30, 1995, and who was sentenced to life with a twenty-five (25) year
minimum shall receive a hearing within one year of sentencing, At the hearing the Board shall set
a review date congruent with the minimum terms set forth in OAR 255-032-0010 rather than a
parcle releask date.

{2) Adult persons sentenced to death or life without the possibitity of release or parole shall not
receive a hearing.

(3) Adult persons sentenced to life with a twenty (20) or thirty (3G) year minimum for aggravated
murder shall receive a prison term hearing pursuant to ORS 144.120 if they also have a sentence
to the Department of Corrections' custody for a crime other than aggravated murder.

(4) Inmates, who were juveniles and waived to adult court pursuant to ORS 419C.340 through
419C.364, and were under the age of 17 years at the time of their crime(s), and were cenvicted of
Aggravated Murder, per ORS 163.095, and whose crimes were committed after October 31, 1989
and prior to April 1, 1895, shall receive a prison term hearing. At the hearing, the Board shall set
a review date consistent with the terms set forth in QAR 255-032-0011 rather than a projected
parcle release date.

Statutory Authority:  (ORS 144.120, 163.095, 163.115, 419¢.340, 419¢.364)
History: (5/31/85: 11/1/89; 1/16/91; 10/9/92; 5/18/99, 01-04-00,
05-13-03)

Minimum Period of Confinement Pursuant to ORS 163.105 or ORS 163.115
255-032-0010

(1 The minimum peried of confinement for an adult person convicted of Aggravated Murder as
defined by ORS 163.105(1) shall be thirty (30} years.

(2) The minimum period of confinement for an adult person convicted of Aggravated Murder as
defined by ORS 163.105(2) prior to December 6, 1984, shall be twenty (20) years.

{3) The minimum period of confinement for a perscn sentenced to life for Murder under ORS 163.115
committed on or after June 30, 1995, shall be twenty-five (25} years.

Statutory Authority: {(ORS 144110, 163.105, 163.115)
History: {5/31/85; 5/19/88, 5/18/99, 01-04-00, 05-13-03)

02-01-2007-NOTICE/TEMP Aggravated Murder



255-032-0011
Schedule of Initial Parole Consideration for Inmates Described in OAR 255-032-0005(4)

(1)

(2)

(6)

The Board shall conduct a hearing pursuant to OAR 255-030-0013, 255-030-C015,
255-030-0021, 255-030-0023 and 255-030-0025 threugh -0055.

The Beard shall set a review date pursuant to Exhibit P-lll, or deny parole, pursuant to
0AR 255-035-0030.

The methed established by sections (1) to (3) of OAR 255-035-0021 shall not apply to inmates
described in OAR 255-032-0005(4). To determine the unified range for inmates described in OAR
255-032-0005(4) with consecutive sentences for aggravated murder, the Beard shall establish the
matrix range for each crime hy using the inmate’s history/risk score pursuant to Exhibit P-1ll. The
unified range shall be the sum of the ranges established under this section.

The Board may depart from the appropriate matrix range for inmates described in OAR 255-032-
C005(4) only upon making a specific finding that there is aggravation or mitigation which justifies
departure from the range pursuant fo Exhibits E-1 and-E-2. The Board shall clearly state on the
record the facts and specific reasons for its finding. The Beard may give items of aggravation and
mitigation different weight and not necessarily balance therm one for one. Exhibit D does not apply
to inmates described in OAR 255-032-0005(4). The Board cannot apply aggravating or mitigating
factors to adjust an inmate’s matrix range maore than one level up or down. Mitigating factors
cannot reduce an inmate’s matrix range below the lowest possible range on the mafrix.

If the Board denies parole, the inmate may petition for review after 480 months from the adjusted
incepticn date. If the Board determines, following a review of the inmate’s petition and institutional
record, there is reasonable grounds to believe that rehabilitation may have occuired and that the
peossibility of parcle should be considered, a review hearing shall be scheduled.

If the Board sets a review date pursuant to Exhibit P-Ill, the Board shall conduct a progress review
five years prior to the established review date. The progress review does not require a2 hearing
with the inmate; however, the inmate may submit materials to be considered. The purpose of the
progress review is to determine the inmate’s institutional conduct and rehabilitation efforts since
the prison term hearing.

The Board may determine a parole release date cr future review dates any time after the
established review date. The Board may order a psychological evaluation. Refusal to submit to
an evaluation if one is ordered will be grounds for automatic deferral of the hearing for up to five
years or a lessor time if deemed appropriate by the Beard. If parole was previously denied, that
decision will remain in effect and further petitions for review will not be considered at less than two
(2) year intervals.

02-01-2007-NOTICE/TEMP Aggravated Murder



Petition/Purpose for Review Hearing

255-032-0015

An_inmate not described in OAR 255-032-0005(4) may petition and the Board shall hold a hearing to
determine whether the inmate is likely to be rehabilitated within a reasonable period of time:

(N

(5)

Any time after thirty (30) years from the date of Imposition of a minimum period of confinement
pursuant to QAR 255-032-0010(1) for an offense committed on cr after
Qctober 23, 1999 or

Any time after twenty-five {25) years from the date of impesition of a minimum periad of
confinement pursuant to CAR 255-032-0010(1) for an offense committed on or between
June 30, 1995 through October 22, 1999 or

Any time after twenty (20) years from the date of impesition of a minimum period cf
confinement pursuant to OAR 255-032-001C{1) for an offense committed before
June 30, 1995; or

Any time after fifteen (15} years from the date of impaosition of a minimum period of
confinement pursuant to QAR 255-032-0010(2); or

Anytime after twenty-five (25) years from the date of imposition of confinement pursuant to OAR
255-032-0010(3).

Statutory Authority: (ORS 163.115)

History:

(5/31/85; 5/19/88; 1/16/91, 03/01/97, 5/18/99, 01-04-00, 05-13-03,
04-15-04—Notice/Temp, 06-14-04)

Purpose of Review Hearing

255-032-0020

(N

The scle issue of the hearing described in OAR 255-032-0015 shall be to determine whether or
not the inmate is likely to be rehabilitated within a reasonable period of time. Criteria indicating
whather the inmate is likely to be rehabilitated prior to release include:

(a) the inmate's involvement in correctional treatment, medical care, educational, vocational
or other training in the institution which will substantially enhance his/her capacity to lead
a law-abiding life when released;

(b} the inmate's institutional employment history;
{c) the inmate's institutional discipfinary conduct;
(d) the inmate’s maturity, stability, demonstrated responsibility, and any apparent

development in the inmate personality which may promote or hinder conformity to law,

(e) the inmate's past use of narcotics or other dangerous drugs, or past habitual and
excessive use of alcoholic liquor;

H the inmate's prior criminal history, including the nature and circumstances of previous
offenses;
{9) the inmate’s canduct during any previous period of probation or parole;

02-01-2007-NOTICE/TEMP Aggravated Murder



{(8) At the review hearing, the Board will censider, but is not limited to, the fellowing:

(a) the inmate’s involvement in carrectional treatiment, medical care, educational, vocational
or other training in the institution which will substantially enhance his/her capacity to lead
a law-abiding life when released;

{b} the inmate's institutional employment histary;
{c) the inmate's instituticnal disciplinary conduct;
{d) the inmate's maturity, stability, demonstrated responsibiiity, and any apparent

development in the inmate’s persenality which may promote cr hinder conformity to law;

(e) the inmate’s past use of narcaotics or other dangerous drugs, or past habitual and
excessive use of alcohol;

{f the inmate's prior criminal history, including the nature and circumstances of previous
offenses;

(g) the inmate's conduct during any previous period of probation or parole;

{h) the inmate does/does not have a mental or emotional disturbance, deficiency, condition or

disorder predisposing them to the commission of a crime to a degree rendering them a
danger to the health and safety of the community;

() the adequacy of the inmate's parole plan including community support from family,
friends, treatment providers, and others in the community; type of residence,
neighborhood or community in which the inmate plans to live;

i there is a reasonable probability that the inmate will remain in the community without
violating the law, and there is substantial likelihood that the inmate will conform to the
conditions of parcle.

The decision for the Board shall be whether there are significant indications of reformation and
rehabilitation such that the offender does not represent a risk to the community and that it is in the
offender’s and the community’s best interest that he/she be released to the community under
conditions of supervision.

If the Board does not make the above finding, the Board shall set a subseqguent review hearing
date not to exceed five (5} years from the present review.

Statutory Authority: {ORS 163.105)
History: {5118/99)

02-01-2007-NOTICE/TEMP Aggravated Murder



(h the inmate does/does not have a mental or emotional disturbance, deficiency, condition or
disorder predisposing them to the commission of a crime to a degree rendering them a
danger to the health and safety of the community;

(M the adequacy of the inmate's parole plan including community support frem family,
friends, treatment providers, and others in the community; type of residence,
neighborhood or community in which the inmate plans to live;

1)) there is a reasonable probability that the inmate will remain in the community without
violating the law, and there is substantial likelihood that the inmate will conform to the
conditions of parole.

Statutory Authority: (ORS 163.115)
History: {5/31/85; 10/29/93; 5/18/99)

Murder Review Hearings Notice
255-032-0022

(40 The Board’s contested case notice issued pursuant to ORS 183.415 must include:

{a) A statement that the scle issue to be considered shall be whether or not the inmate is
likely to be rehabilitated within a reasonable period of time, and that the inmate shall have
the burden of proof, by a preponderance of the evidence;

(b) A statement of the inmate's right to be represented by counsel; and if the inmate is
without sufficient funds, counsel will be appointed by the Board at Board expense;

{c) A statement that the Board has authority and jurisdiction to hold a hearing on the issue
pursuant to ORS 163.105(2) or 163.115(5): and

(d} A statement of rights of the inmate at the hearing.

Stat. Auth.: ORS 183.415; ORS 163.105(2), 163.115(5)
History: 02-01-07-NOTICEITEMP

Manner of Review Hearing
255-032-0025

(N The Board shall conduct the proceeding in the manner prescribed for a contested case hearing
under ORS Chapter 183 [.310 to 183.550] except that:

{(a) The inmate shall have the burden of proving by a preponderance of the evidence the
likelihcod of rehabilitaticn within a reasonable period of time; and

(b) If the inmate is without sufficient funds to employ an attorney, the inmate shall have the
right to Board appointed legal counsel. Beard payment to legal counsel shall not exceed
$100 [75] per hour and $1000 [750] per case. The attorney shall send the Board a billing
within 90 days of the hearing.

02-01-2007-NOTICE/TEMP Aggravated Murder



(3)

During hearings of the Board, the chairperson or designated board member shall preside. The
presiding member shall designate the order of presentation and questioning. The presiding
member shall also determine the scope of questioning and may set time limits and cut off
irrelevant questions and irrelevant or unresponsive answers. {If upon hearing all the evidence, the
Full Board upcn a unanimous vote of all members finds that the inmate is capable of rehabilitation
and that the terms of the inmate's confinement should be changed to life impriscnment with the
possibility of parole or work release, it shall coenvert the terms of the inmate's confinement to life
imprisonment with the possibility of parcle or work release and may set a parole release date.
Otherwise, the Board shall deny the relief sought in the petition.]

At the commencement of the hearing, the presiding board member shall explain the issues
involved in the hearing and that the inmate shall have the burden of proving by a preponderance
of the evidence the likelihcod of rehabilitation within a reasonable period of time. [When a inmate
has a consecutive sentence for a crime other than aggravated murder or Murder as described in
OAR 255-032-0005, the Board shall determine the prison term for the consecutive sentences(s)
pursuant to ORS 144,123, The prison term for the consecutive sentence(s) will not begin to run
until and unless the Beoard orders a release date on the aggravated murder sentence established
pursuant to ORS 163.105, or the Murder sentence established pursuant to ORS 163.115]

Testimony at the hearing shall be taken upon gath or affirmation of the witness from whom it is
received. The presiding board member shall administer caths or affirmations to witnesses.

The inifial testimony of each witness shall not exceed three minutes. The presiding Board member
may grant the withess additional time upon a finding that further testimony is likely ta be relevant
to the board’s decision. The presiding Board member may exclude or limit irrelevant_immaterial or
unduly repetitious testimony and evidence.

The record in a Murder Review Hearing must include:

a) Evidence received or considered;

b) Stipulations;

c) Questions and offers of procf, objections and rulings thereon;

d) Proposed findings and exceptions; and

e) Any proposed, intermediate, or final order prepared by the Board.

(
(
(
(
(

If upon hearing all the evidence, the [Flfull Board, upon a unanimous vote of all members, finds
that the inmate is capable of rehabilitation and that the terms of the inmate's confinement should
be changed to life imprisonment with the possibility of parole or work release, it shall convert the
terms of the inmate's confinement to life imprisonment with the possibility of parole or work
release and may set a parole release date. Otherwise,_the Board shall deny the relief soughtin

the petition.

When_an inmate has a consecutive sentence for a crime other than [a]JAggravated [mMurder or
Murder as described in OAR 255-032-0005, the Board shall determine the prison term for the
consecutive sentences(s) pursuant to ORS 144.120. The prison term for the consecutive
sentence(s) will not begin to run until and unless the Board orders a release date on the
[a]Aggravated [m]Murder sentence established pursuant to ORS 163.105, or the Murder sentence
established pursuant to ORS 163.115.

Stat. Auth: (ORS 144,120, ORS 183.105, ORS 163.115, ORS 183.415)

History:

(5/31/85; 5/19/88; 11/1/89; 1/16/91; 5/1/81, temporary, 10/15/91;
10/2%/93, 01-04-00, 02-06-01, 02-01-07-NOTICE/TEMP)

02-01-2007-NOTICE/TEMP Aggravated Murder



Inmate's Right to Review Record; Exceptions
255-032-0027

N Except as provided in OAR 255-015-0010, all exhibits to be considered by the Board shall be
disclosed to the inmate's attorney or the inmate, if proceeding pre se, within a reasonable pericd
of time before the hearing:

(@) Exhibits not available prior to the hearing shall be made available te the inmate's atlorney
or to the inmate, if not represented, at the hearing.

{b} Aill material relevant and pertinent to issues before the Board shall be made a part of the
record.
(c) Any material not made part of the record shall be separated and a statement to that effect

shall be placed in the record. The board shall follow the criteria for denial or disclosure of
records set out in OAR 255-015-0010.

Stat. Auth.: (ORS 183.335, ORS 192.410 — ORS 192.505, ORS 144.025(3) & ORS 144.050)
History: (02-01-07-NOTICE/TEMP)

Subpoenas for a Murder Review Hearing
255-032-0029

(1N Inmates must make their own arrangements for calling and presenting witnesses. However, upon
the request of an inmate, and upon a proper showing of general relevance and reasonable scope
of the evidence being sought, the Board may issue subpoenas requiring the attendance and
testimony of witnesses.

{a) Witnesses are not required to appear in person, but may participate via teleconference.

(2} Witnesses appearing pursuant to subpoena, other than inmates, state officers, or employees of
the Board, must receive fees and mileage payable by the Board as prescribed by law for
witnesses in ORS 44.415(2), provided the Board certifies that the witness’s testimony was
relevant and material {o the hearing.

Stat. Auth: (ORS 44.415, ORS 183.440)
History: (02-01-07-NOTICE/TEMP)

Evidence in a Murder Review Hearing
255-032-0030

(N Irrelevant, immaterial, or unduly repetitious evidence will be excluded, and privileges afforded by
Oreqgon law shall be recognized by the presiding member. All other evidence of a type commonly
relied upon by reasonably prudent persons in conduct of their serious affairs will be admissible.
All offered evidence, not objected to. will be received by the presiding member subject to the
presiding member's power to exclude irrelevant, immaterial, or unduly repetitious matter,

(2) In determining whether the evidence is material, relevant or reliable, the Board shall consider {he
following:

{a) The age and source of the documents;
02-01-2007-NOTICE/TEMP Aggravated Murder




(b} The ability of the witness to have observed and had personal knowledge of the incidents;

{c) The credibility of the witness and whether the witness has bias or interest in the matter.

(3 The inmate, the inmate's attorney, or the Board, may object to any evidence. Objections to
evidence being intreduced by the Board or the inmate may be made and will be noted in the
record. The presiding board member must accept an offer of proof for excluded evidence. The
offer of proof must contain sufficient detail to allow the Board or a court to determine whether the
evidence was properly excluded. The presiding member shall have discretion to decide whether
the offer of proof is to be oral or written and at what stage of the proceeding it will be made. The
presiding member may place reasonakble limits on the cffer of proof, including the time to be
devoted to an oral offer or the number of pages in a written offer. The Board may decide the

following:

(a) To sustain the objection and deny the admission and consideration of the evidence on the
grounds that it is not material, relevant or reliable; or

[(s)] To overrule the objection and admit the evidence and in considering the weight given to
that evidence, consider the reason for the objection.

(4) The Board will consider all available relevant evidence for purpeses of determining the inmate’s
likelihood of rehabilitation within a reasonable period of time.

(5} The Beard and the inmate will have the right of cross-examination of each witness that testifies,
and will have the right to submit rebuttal evidence.

Stat. Auth: (ORS 163.105, ORS 163.115, ORS 183.450)
History: (02-01-07-NOTICE/TEMP)

Final Orders in Murder Review Hearinqgs
255-032-0031

(1) Final orders in Murder Review hearings must be in writing, and if adverse to the inmate include
the following:

{(a) Findings of fact — a concise statement of those matters that are either agreed as fact or
that, when disputed, are determined by the Board to be facts over contentions to the
contrary. A finding must be made on each fact necessary to reach the conclusions of law
on which the order is based; and

() Conclusion(s) of law -- applications of the controlling law to the facts found and the legal
results of the application.

{2} If the Board finds that the inmate has proven by a preponderance of the evidence that the inmate
is likely to be rehabhilitated within a reasonable pericd of time, then it is not necessary _that the final
order include findings of fact or conclusions of law.

(3) The Board may also issue its decision orally on the record at the hearing.
Stat. Auth:; {ORS 163.105, ORS 163.115, CRS 183.470)
History: {02-01-07-NOTICE/TEMP)

02-01-2007-NOTICE/TEMP Aggravated Murder



Continuance of Hearings: Cancellation of Hearing§
255-032-0032

{1} Upcn the reguest of any party or on its own metion, the Beard may, for good cause, continue a
hearing for a reasonable period of time not to exceed 60 days to obtain additional information
reguired to assist the Board in its decision.

(2} If an inmate asks for cancellation of a hearing, it must be for good cause, in writing, and with
seven days advance notice. [f the board finds that the cancellation request dees not fulfill these
requirements. the inmate shall not be eligible to request ancther hearing for 90 days from the date
of the scheduled hearing.

Stat. Auth: (ORS 183.341(2))
History: (02-01-07-NOTICE/TEMP)

Effect of Denying Relief Request
255-032-0035

If the Board finds that the inmate is not capable of rehabilitation, the Board shall deny the relief scught in
the inmate petition. Not less than two years after the denial the inmate may petition again for a change in
the terms of confinement. Further petitions for a change may be made at intervals of not less than two
years thereafter.

Statutory Authority: {ORS 163.115)
History: {5/31/85; 5/19/88, 03/01/97)

Record/Notice
255-032-0040

Provisions for maintaining a record of the hearings and providing notice of decision shall be those set forth
in Divisions 15 and 30 of these rules.

Statutory Authority: (ORS 183.335, 183.360)
History: (5/31185)

02-01-2007-NOTICE/TEMP Aggravated Murder
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255-060-0016
Procedures for Predatory Sex Offender Designation for Inmates.

{n

{3)

For purposes of this rule, a predatory sex offender is defined as a person who exhibits
characteristics showing a tendency to victimize or injure others and has been convicted of one or
mare of the following offenses. Rape in any degree, Scdomy in any degree, Unlawful Sexual
Penetration in any degree or Sexual Abuse in any degree, or has been convicted of attempting to
commit one of these crimes or has been found guilty except for insanity of one of these crimes.
In determining whether an inmate or offender is a predatory sex offender under this rule, the
Board shali use the STATIC-99 (Exhibit Q-I) and definitions {Exhibit Q-II), which have been
approved by the Department of Corrections as required by ORS 181.585(2) The Board may also
consider evidence that the inmate is behaving in a manner that is consistent with exhibiting
characteristics showing a tendency to victimize or injure others submitted in written reperts
prepared by an approved evaluator and a release counselor of any Department of Corrections
institution.

Predatory sex offender designations made by the board for inmates released from a Department
of Corrections institution before August 7, 2006, are not included in this rule. Those designations
are governed by the rules in effect when the designation was made or when the inmate was
released from custody.

Subject to the procedures set forth in this rule, the Board will make a finding that an inmate is
eligible for predatory sex offender designation, if the inmate scores six or more points on the
STATIC-59.

A finding that an inmate or offender is a predatory sex offender may be made by one Beard
Member. The finding may only be made after the inmate has participated in a sex offender
evaluation or refused participation in such an evaluation, and participated in an evidentiary
hearing or waived participation in such a hearing to determine whether the offender is exhibiting
characteristics showing a tendency to victimize or injure others. A finding that an offender is a
predatory sex offender will be contained in the offender’s original order of supervision or an
amended order of supervision.

Subject to the procedures set forth below, inmates who score six or more poinis on the STATIC-
99, and have been identified as eligible for predatory designation are required to participate in a
sex offender evaluation to determine whether the inmate is exhibiting characteristics showing a
tendency to victimize or injure others. Refusal to participate in such an evaluation will be used as
evidence to determine whether the inmate is exhibiting characteristics showing a tendency to
victimize or injure others,

Subject to the procedures set forth below, inmates who score six or more peinis on the STATIC-
99, and have been identified as eligible for predatory designaticn, have the right to be advised of
their score and submit written objections to the Board hefore the Board makes a predatory sex
offender finding. The Notice of Rights and Written Objections form for this rule are Exhibits Q-llI
and Q-1V of the Board's rules.

(@) Written objections must be received by a Department of Corrections’ institution or release
counselor, or the Board within three days of the date the inmate signed the Natice of Rights
(Exhibit Q-lII}.



{b)

The Boaard must receive and review the signed Notice of Rights (Exhibit Q-IIt) or

written documentation that the inmate refused to sign the Notice of Rights

before an evidentiary hearing is conducted or waived to determine a predatory sex offender
finding.

The Board must consider any written objections to the score on the STATIC-99 timely
submitted by the inmate before an evidentiary hearing is conducted or waived to determine a
predatory sex offender finding. The Board may find an inmate is eligible for predatory sex
offender designation if there is evidence to support a score on the STATIC-99 of six or more
points.

Inmates may elect to waive their right to submit written objections. Any such waiver must be
in writing. When inmates waive their right to submit written objections, the Board may find an
inmate or offender is eligible for predatory sex offender designation if the inmate's score on
the STATIC-89 is six or more points.

{7) The sole purpose of the evidentiary hearing will be to determine whether the inmate is exhibiting
characteristics showing a tendency to victimize or injure others. The Board shall receive the sex
offender evaluation of the inmate, a copy of the STATIC-99, and any written objections from the
inmate to consider at the hearing. The Board may receive a written report from a release
counselor of any Department of Corrections institution indicating that the inmate is engaging in
behavior that shows the inmate is exhibiting characteristics showing a tendency to victimize or
injure others.

(a)

(b)

Upon receipt of the abovementioned information, including the written report from a release
counselor of any Department of Corrections institution, the Board will review it to determine
whether it contains sufficient information to conduct an evidentiary hearing for purposes of
determining whether the inmate should be designated as a predatory sex offender. If the
Board determines there is sufficient information in the report, it will schedule an evidentiary
hearing.

The Board will provide the inmate with a copy of the Notice of Rights (Exhibit Q-V) prior to
the evidentiary hearing. Upon receipt of the Notice of Rights (Exhibit Q-V), the inmate may
proceed with the evidentiary hearing or waive his or her right to the hearing. At the
evidentiary hearing, the inmate will be given the opportunity to rebut claims made in the sex
offender evaluation, STATIC-99, and any written report submitted by a release counselor. At
the conclusion of the evidentiary hearing, the Board will make a determination as to whether
the inmate should be designated as a predatory sex offender.

(8) Pursuant to ORS 181.586, the community corrections agency supervising an inmate or offender
found to be a predatory sex offender shall notify anyone whom the agency determines is
appropriate that the person is a predatory sex offender. The agency shall make this
determination as required by ORS 181.586.

Statutory Authority: [Chapter 163 {1999 OR Laws)] ORS 144.050, ORS 144140, ORS 181.585. ORS

181.586.
History:

08-07-2006-temp/notice, 08-30-06-TEMP/NOTICE, 10-30-08, 04-02-07-NOTICE
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Return to DOC for a Perind of Greater than 12 months

255-075-0073

(M

Pcst-prison supervision may be revoked and an offender returned 1o the custody of the
Department of Corrections for a sanction that exceeds 12 months when:

(a) The offender is currently in violation of a condition of supervision; and

(b) The offender scores at least a total of 44 points on the scale in Exhibit R of these rules,
and

(<) The community carrections agency supervising the offender andfor a hearings officer
recommend a return to the Department of Corrections for a sanction exceeding 12
months; and

(d; The Board finds that a sanction exceeding 12 months is appropriate.

This rule may only be applied to offenders serving a term of post-prison supervision for a felony
crime committed on or after July 14, 1997, and the term of post-prison supervision:

(a) follows completion of a sentence to a term of imprisonment that exceeds 12 months, or

() was imposed fer a felony classified as crime category 8, 9, 10 or 11 of the sentencing
guidelines grid, or

(c) was imposed as part of a sentence under ORS 137.700 or 137.707, or

{d) was imposed as part of a sentence as a dangerous offender under ORS 161.725 and
161.737, or

(e) is subject to ORS 144.103 (length of post-prison supervision for certain sex offenses).

A revocation hearing as described in OAR 255-075-0005 must be held when there is a
recommendation under this rule.

A community corrections agency and/or hearing cfficer recommending a sanction under this rule
must specifically state how the offender fits the requirements of this rule {including the score on
the scale), what efforts have been made to manage the offender in the community and why the
offender cannot be safely managed in the community. The recommendation may also contain
any other information that may assist the board.

If a community corrections agency and/or hearing officer recommends a sanction under this rule,
the board shall hold a hearing as described in OAR 255-075-0097 to determine whether a
sanction exceeding 12 manths is appropriate. After a hearing, the board can order a sanction of
up to 24 months incarceration. The board must hold a subsequent hearing befare it can order
continued incarceration exceeding 24 months. The length of sanction imposed under this rule is
determined by the board.



(5) Subject to the requirements of this rule. an offender may be required to serve a sanction under
this rule up to the post-prison supervision expiration date for any offense for which an offender
was on post-prison supervisicn at the time the board ordered a sanction under this rule. When an
offender is released fram a sanction imposed under this rule, the offender must serve the
balance, if any, of any post-prison supervision remaining up to the post-prison supervision
expiration date. If the offender is not released prior to the post-prison supervision expiration date,
the post-prison supervision wil expire. The periods of post-prison supervision for all offenses for
which an offender was on post-prison supervision at the time the board ordered a sanction under
this rule continue to run while an offender is serving a sanction under this rule.

{7} Board hearings under this rule will be conducted in the same manner that the beard conducts
future disposition hearings. The board may order a psychological evaluation for a hearing under
this rule. The procedures for records, disclosure and notice outlined in Divisions 15 and 30 shall
gavern these hearings. A panel may conduct the hearing and the board shall make decisions
pursuant to OAR 255-030-0015.

{8} In determining whether a sanction exceeding 12 months is appropriate or whether continued
incarceratian exceeding 24 months is appropriate, the becard must consider the recommendation
by the community corrections agency or hearing officer and may alsc consider the following:

(a) the nature of the underlying conviction(s);

(b) the offender's criminal history;

{c) the history and nature of violations of pest-prison supervision or paroleg;
{d) findings made by a psychologist in a psychological evaluation;

{€) conduct in instituliens or jails;

(N programs completed in custedy and/er in the community;

{9) treatment available in the community;

(h) release plans;

(i} victim's statements, if any; and

)] any indications of reformation and rehabilitation.

Statutory Authority: (ORS 144.107)
Histary: (03/12/01, 04-02-2007-NOTICE)



Exhibit R
(of OAR 255-075-0073)
Return to BOC for a Period of Greater than 12 months

Assessment Scale

1. The following point scale corresponds with the highest sentencing guidelines grid ctassification for
any felony for which the offender is on post-prison supervision at the time a sanction is sought
under this rule. This rule may cnly be applied to offenders serving a term of post-prison
supervision for a felony crime committed on or after July 14, 1997, and otherwise qualifying under
OAR 255-075-007 3(2).

Sentencing Guidelines Grid Pcints for this Scale
1A 20
11B 20
11C 20
11D 20
10A 20
10B 18
10C 16
10D 14
9A 18
9B 16
9C 14
oD 12
BA 16
8B 14
8C 12
8D 10
Points

If the offense(s) for which he offender is on post-prison supervision is below an 8-D, score zero
points for this item and move on to the next items on the scale.

2. Since initial release from a DOC institution to the current post-prison supervision, the offender
threatens physical harm to another person and has some ability or capacity to carry out the
threat.

Score 10 pcints
Points o
3. Since initial release from a DOC institution to the current post-prison supervision, the offender

fails o comply with a condition of supervision reguiring participation in a psychiatric or
psychotropic medication program.
Score 10 points

Pcints

04-02-2007-Notice Return to DOC for a Period of Greater
than 12 months.



4, Since initial release from a DOC institution to the current post-prison supervision, the cffender
engaged in cenduct constituting a crime that has a crime seriousness rating of 4 ar higher on the
sentencing guidelines grid, cr the offender engaged in conduct constituting a person-te-person
crime as defined by the sentencing guidelines rule, or the offender engaged in any type of sexual
crime.

Score 10 points
Paints

5. Since initial release from a DOC institution to the current post-prison supervision, the affender
had unautharized contact with a minor, victim or survivor in violation of a cendition of the post-
prison supervision
Score 10 points

Paints

6. Since initial release from a DOC institution to the current post-prison supervision, the offender
failed to comply with the conditions of a treatment program ordered as a general or special
condition of post-prison supervision.

Score 10 points
Points

7. Since initial release from a DOC institution to the current post-prison supervision, the offender
has received any type of sanction for supervision violations on eight or more occasions. Thisis
not limited to revocaticn sanctions but does nat include interventions.

Score 10 points
Points

Total number of points for this offender

*Note: Do not score both #2 and #4 for the same conduct. Do not score both #3 and #6 unless the
offender is required to be engaged in regular mental health treatment beyond merely taking prescription
medications (e.q., attending counseling sessions).

04-02-2007-Notice Return to DOC for a Period of Greater
than 12 months.
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DIVISION 60

RELEASE TO POST-PRISON SUPERVISION OR PAROLE
AND EXIT INTERVIEWS

255-060-0016
Procedures for Predatory Sex Offender Designation for Inmates.

(1}

(4)

For purposes of this rule, a predatory sex offender is defined as a person who exhibits
characteristics showing a tendency to victimize or injure others and has been convicted of one or
more of the following offenses: Rape in any degree, Sodomy in any degree, Unlawful Sexual
Penetration in any degree or Sexual Abuse in any degree, or has been convicted of attempting to
commit one or has been found quilty except for insanity or ane of these crimes. In determining
whether an inmate or offender is a predatory sex offender under this rule, the Board shall use the
STATIC-99 (Exhibit Q-l) and definitions {Exhibit Q-ll}, which have been approved by the
Department of Corrections as required by ORS 181.585(2). The Board may alsc consider
evidence that the inmate is behaving in a manner that is consistent with exhibiting characteristics
showing a tendency to victimize or injure others submitted in written reports prepared by an
approved evaluator and a release counselar of any Department of Corrections institution.

Predatory sex offender designations made by the board for inmates released from a Department
of Corrections institution before August 7, 2006, are not included in this rule. Those designations
are governed by the rules in effect when the designation was made or when the inmate was
released from custody.

Subject to the procedures set forth in this rule, the Board will make a finding that an inmate is
eligible for predatory sex offender designation, if the inmate scores six or more points on the
STATIC-99.

A finding that an inmate or offender is a predatory sex offender may be made by one Board
Member. The finding may only be made after the inmate has participated in a sex offender
evaluation or refused participation in such an evaluation, and participated in an evidentiary
hearing or waived participation in such a hearing tc determine whether the offender is exhibiting
characteristics showing a tendency to victimize or injure others. A finding that an offender is a
predatory sex offender will be centained in the offender’s original arder of supervision or an
amended order of supervision.

Subject to the procedures set forth below, inmates who score six or more points on the STATIC-
99, and have been identified as eligible for predatory designation are required to participate in a
sex offender evaluation to determine whether the inmate is exhibiting characteristics showing a
tendency to victimize or injure others. Refusal to participate in such an evaluation will be used as
evidence to determine whether the inmate is exhibiting characteristics showing a tendency to
victimize or injure others.

Subject to the procedures set forth below, inmates who score six or more points on the STATIC-
89, and have been identified as eligible for predatory designation, have the right to be advised of
their score and submit written objections to the Board before the Board makes a predatory sex
offender finding. The Notice of Rights and Written Objections form for this rule are Exhibits Q-lll
and Q-|V of the Board’s rules.

{a) Written objections must be received by a Department of Corrections’ institution or release
counselor, or the Board within three days of the date the inmate signed the Notice of Rights
(Exhibit Q-illI).

PERMANTENTLY ADOPTED 7/17/07
PAGE 1 OF 2



(b)

DIVISION 60

RELEASE TO POST-PRISON SUPERVISION OR PAROLE
AND EXIT INTERVIEWS

The Board must receive and review the signed Notice of Rights (Exhibit Q-llI) or
written documentation that the inmate refused to sign the Notice of Rights

before an evidentiary hearing is conducted or waived to determine a predatory sex offender
finding.

The Board must consider any written objections to the score on the STATIC-99 timely
submitted by the inmate before an evidentiary hearing is conducted or waived to determine a
predatory sex offender finding. The Board may find an inmate is eligible for predatory sex
offender designation if there is evidence to support a score on the STATIC-99 of six or more
points.

Inmates may eiect to waive their right to submit written objections. Any such waiver must be
in writing. When inmates waive their right to submit written objections, the Board may find an
inmate or offender is eligible for predatory sex offender designation if the inmate's score on
the STATIC-99 is six or more points.

(N The sole purpose of the evidentiary hearing will be to determine whether the inmate is exhibiting
characteristics showing a tendency to victimize or injure others. The Board shall receive the sex
offender evaluation of the inmate, a copy of the STATIC-99, and any written objections from the
inmate to consider at the hearing. The Board may receive a written report from a release
counselor of any Department of Corrections institution indicating that the inmate is engaging in
behavior that shows the inmate is exhibiting characteristics showing a tendency to victimize or
injure others.

{a) Upon receipt of the abovementioned information, including the written report from a release
counselor of any Department of Corrections institution, the Board will review it to determine
whether it contains sufficient information to conduct an evidentiary hearing for purposes of
determining whether the inmate should be designated as a predatory sex offender. If the
Board determines there is sufficient information in the report, it will schedule an evidentiary
hearing.

(b)Y The Board will provide the inmate with a copy of the Notice of Rights {Exhibit Q-V) prior to
the evidentiary hearing. Upon receipt of the Naotice of Rights (Exhibit Q-V), the inmate may
proceed with the evidentiary hearing or waive his or her right to the hearing. At the
evidentiary hearing, the inmate will be given the opportunity to rebut ¢laims made in the sex
offender evaluation, STATIC-99, and any written report submitted by a release counselor. At
the conclusion of the evidentiary hearing, the Board will make a determination as to whether
the inmate should be designated as a predatory sex offender.

(8) Pursuant to ORS 181.586, the community corrections agency supervising an inmate or offender
found to be a predatory sex offender shall notify anyone whom the agency determines is
appropriate that the person is a predatory sex offender. The agency shall make this
determination as required by ORS 181.586.

Statutory Authority: [Chapter 163 (1999 OR Laws)] ORS 144.0590, ORS 144.140, ORS 181.585, ORS

181.586.

History: 08-07-2006-temp/notice, 08-30-06-TEMP/NOTICE, 10-30-06, 07-17-07

PERMANTENTLY ADOPTED 7/17/07
PAGE 2 OF 2



Secretary of State
Certificate and Order for Filing

PERMANENT ADMINISTRATIVE RULES

I certify that the attached copies* are true, full and correct copies of the PERMANENT Rule(s) adopted on _June 25, 2007 by the

Date prior to or same as filing date

Board of Parole and Post-Prison Supervision 255
Ageney and Division : Administrative Rales Chapter Number
Peggy Barber 2575 Center Street NE, Ste 100, Salem, OR $7301-4621 . 503-945-0914
Rules Coordinator Address ) Telephone
to become effective 07/17/2007. Rulemaking Notice was published in the May 2007 Oregon Bulletin. **
Drate upon filing or later : Month and Year

RULE CAPTION

Return to DOC for a Period of Greater than 12 months.
Not more than 13 words that reasonably identifies the snbject matter of the agency’s intended action.

RULEMAKING ACTION

List each nule number separately, GO0-000-0000.

ADOPT: Secure approval of rule numbers with the Administrative Rules Unit prior to filing,

FILED
JuL 17 2007

ARCHIVES DIVISION
SECRETARY OF STATE

AMEND:  255-075-0073 (Exhibit R)

REPEAL:

RENUMBER: Secure approval of rule numbers with the Administrative Rules Unit priar to filing,

AMEND & RENUMBER: Secure approval of rule numbers with the Administrative Rules Unit pricr to filing,

ORS 144.107 NONE
Stat. Auth, Cther Authority
ORS NONE

Stats, linplemented

RULE SUMMARY

Add langnage to Exhibit R to clarify the restriction on the qualifying crime in order to be eligible for consideration under this tule.

G0 d G2 1N 0.

WF‘@ % Candace Wheeler, Board Member O -171-07

Authorized Signer Printed name Daie

*With this original, file one photocopy of certificate, one paper capy of nules Eisted in Rulemaking Actions, and electranic copy of rules.

**The Oregon Bulletin is published on the Ist of each menth and updates the rule text found in the Oregon Administrative Rules Compilation. Notice forms must be submitted to the
Administrative Rules Unit, Oregon State Archives, 200 Summer Street NE, Salem, Oregon 97310 by 5:00 pm on the 15th day of the preceding month unless this deadline falls on a
Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00 pm on the preceding workday. ARC 8302005




Return fo DOC for a Period of Greater than 12 months

255-075-0073

M

@

&)

#)

(5)

Post-prison supervision may be revoked and an offender returned to the custody of the
Department of Corrections for a sanetion that exceeds 12 months when:

(a) The offender is currently in violation of a condition of supervision; and

) The offender scores at least a total of 44 points on the scale in Exhibit R of these rules;
and

{c) The community corrections agency supervising the offender and/or a hearings officer
recommend a return fo the Department of Corrections for a sanction exceeding 12
months; and

{d) The Board finds that a sanction exceeding 12 months is appropriate.

This rufe may only be applied to offenders serving a term of post-prison supervision for a felony
crime committed on or after July 14, 1997, and the term of post-prison supervision:

{a) follows compietion of a sentence to a term of imprisonment that exceeds 12 months, or

(b)  wasimposed for a felony classified as crime category 8, 9, 10 or 11 of the sentencing
guidelines grid, or

{c) was imposed as part of a sentence under ORS 137.700 or 137.707, or

(d) was imposed as part of a sentence as a dangerous offender under ORS 161.725 and
161.737, or
(e) is subject to ORS 144.102 (length of post-prison supervision for certain sex offenses).

A revocation hearing as described in OAR 255-075-0005 must be held when there is a
recommendation under this rule.

A community corrections agency and/or hearing officer recommending a sanction under this rule
must specifically state how the offender fits the requirements of this nile (including the score on
the scale), what efforts have been made to manage the offender in the community and why the
offender cannot be safely managed in the community. The recommendation may also contain
any other information that may assist the board.

If a community corrections agency and/or hearing officer recommends a sanction under this rule,
the board shall hold a hearing as described in OAR 255-075-0097 to determine whether a
sanction exceeding 12 months is appropriate. After a hearing, the board can order a sanction of
up to 24 months incarceration. The board must hold a subsequent hearing before it can order
continued incarceration exceeding 24 months. The length of sanction imposed under this rule is
determined by the board.




®

8

Subject to the requirements of this rule, an offender may be required to serve a sanction under
this rule up to the post-prison supervision expiration date for any offense for which an offender
was on post-prison supervision at the time the board ordered a sanction under this rufe. When an
offender is released from a sanction imposed under this rule, the offender must serve the
balance, if any, of any post-prison supervision remaining up to the post-prison supervision
expiration date. If the offender is not released prior to the post-prison supervision expiration date,
the post-prison supervision will expire. The periods of post-prison supervision for all offenses for
which an offender was on post-prison supervision at the time the board ordered a sanction under
this rule continue to run while an offender is serving a sanction under this rule.

Board hearings under this rule will be conducted in the same manner that the board conducts
future disposition hearings. The board may order a psychological evaluation for a hearing under
this rule. The procedures for records, disclosure and notice outlined in Divisions 15 and 30 shall

govern these hearings. A panel may conduct the hearing and the board shall make decisions
pursuant to OAR 255-030-0015.

In determining whether a sanction exceeding 12 months is appropriate or whether continued
incarceration exceeding 24 months is appropriate, the board must consider the recommendation
by the community corrections agency or hearing officer and may also consider the following:

(a) the nature of the underlying conviction(s);

(b) the-offender’s criminal history;

{c) the history and nature of violations of post-prison supervision or parole;

{c) findings made by a psychologist in a psychological evaluation;

(e) conduct in institutions or jails;

N programs completed.in custody and/or in the community;
(g) treatment available in the community;

h) release plans;

(M victim’s statements, if any; and

() ~ anyindications of reformation and rehabilitation.

Statutory Authority:  (ORS 144.107)

History:

(03/12/01, OTITIOT)




, Exhibit R
(of OAR 255-075-0073)
Return to DOC for a Petiod of Greater than 12 months

Assessment Scaie

1. The following point scale corresponds with the highest sentencing guidelines grid classification for
any felony for which the offender is on post-prison supervision at the time a sanction is sought
under this rule. This rule may only be applied to offenders serving a term of post-prison
supervision for a felony crime committed on or after July 14, 1997, and otherwise qualifying under
OAR 255-075-0073(2).

Sentencing Guidelines Grid Points for this Scale
11A 20
11B 20
11C 20
11D 20
10A 20
108 18
10C 16
10D 14
9A 18
a8 : 16
aC 14
aD 12
8A 16
3B ' 14
8C 12
8P 10
Points

If the offense(s) for which he offender is on post-prison supervision is below an 8-D, score zero
peints for this item and move on to the next items on the scale.

2. Since inifial release from a DOC institution to the cumrent post-prison supervision, the offender
threatens physical harm to another person and has some ability or capacity to carry out the
threat.

Score 10 points
Points
3. Since initial release from a DOC institution to the current post-prison supervision, the offender

fails to comply with a condition of supervision requiring participation in a psychiatric or
psychotropic medication program.

Score 10 points
Points

07/17/2007 Return to DOC for a Period of Greater
than 12 months.




4. Since initial release from a DOC institution to the current post-prison supervision, the offender
engaged in conduct constituting a crime that has a crime seriousness rating of 4 or higher on the
sentencing guidelines grid, or the offender engaged in conduct constituting a person-to-person
crime as defined by the sentencing guidelines rule, or the offender engaged in any type of sexual
crime.

Score 10 points
Points

5. Since initial release from a DOC institution to the current post-prison supervision, the offender
had unauthorized contact with a minor, victim or survivor in violation of a condition of the post-
prison supervision.

Score 10 points
Points

6. Since initial release from a DOC institution to the cumrent post-prison supervision, the offender
failed to comply with the conditions of a treatment program ordered as a general or special
condition of post-prison supervision.

Score 10 poinis
Points

7. Since initial release from a DOC institution to the current post-prison supervision, the offender
has received any type of sanction for supervision violations on eight or more occasions. Thisis
not limited to revocation sanctions but does not include interventions.

Score 10 points
Points

Total number of points for this offender.

*Note: Do not score both #2 and #4 for the same conduct. Do not score both #3 and #6 unless the
offender is required to be engaged in regular mental health treatment beyond merely taking prescription
medications (e.g., attending counseling sessions).

Q71772007 ' Return to DOC for a Period of Greater
than 12 months.
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Murder Review Hearings Notice

255-032-0022

The Board's contested case notice issued pursuant o ORS 183.415 must include:

(k3]

@

(3

“

Stat. Auth.: ORS 183.415, 163.105(2), 163.115(5)

Hist.:

Manner of Review Hearing
255-032-0025

1)

(2)

(312}

413)

A statement that the sole issue to be considered shall be whether or not the inmate is
likely to be rehabilitated within a reasonable period of time, and that the inmate shall have

the burden of proof, by a preponderance of the evidence:;

A statement of the inmate's right to be represented by counsel; and if the inmate is
without sufficient funds, counsel will be appointed by the Board at Board expense;

A statement that the Board has authority and jurisdiction to hold a hearing on the issue
pursuant to ORS 163.105(2) or 163.115(5): and .

A statement of rights of the inmate at the hearing.

02-01-07-Temp, 07-30-07

0 S 190 40

%

5ddd08

and nohice

lu]

The proceeding shall be governed by the procedures for records disclosdr
outlined in Divisions 15 and 30.

At the hearing, the inmate has:

()] The burden of proving by a preponderance of the evidence the likelihood of
rehabilitation within a reasonable period of time; and

(b} If the inmate is without sufficient funds to employ an attorney, the riaht to Board

appointed legal counsel. Board payment to legal counsel shall not exceed $[75]

100 per hour and $[750] 1000 per case. The attorney shall send the Board a
billing within 90 days of the hearing.

{c) The right toa subpoena issued by the Board upon a showing of the general
relevance and reasonable scope of the evidence sought, and pursuant to Board

rules.

If upon hearing all the evidence, the fulf Board, upon a unanimous vote of all members,
finds that the inmate is capable of rehabilitation and that the terms of the inmate's
confinement should be changed to iife imprisonment with the possibility of parole or work
release, it shall convert the terms of the inmate's confinement to life imprisonment with
the possibility of parole or work release and may set a parole release date. Otherwise,
the Board shall deny the relief sought in the petition. The Board’s final order granting or
denying relief shall be accompanied by findings of fact and conclusions of law. The
findings of fact shall consist of a concise statement of the underlying facts supporting the
findings as to each contested issue of fact and as to each ultimate fact required to
support the Board’s order.

When an inmate has a consecutive sentence for a crime other than Aggravated Murder
or Murder as described in OAR 255-032-0005, the Board shall determine the prison term
for the consecutive sentences(s) pursuant to ORS 144.120. The prison ferm for the
consecutive sentence(s) will not begin to run until and unless the Board orders a release

d3ni3d3y




date on the Aggravated Murder sentence established pursuant to ORS 163.105, or the
Murder sentence established pursuant to ORS 163.115.

Stat. Auth.: ORS 144.120, 163.105, 163.115, 183.415

History:

(5/31/85; 5/19/88; 11/1/89; 1/16/91; 5/1/91, temporary; 10/15/91;
10/29/93, 01-04-00, 02-06-01, 02-01-07-TEMP, 07-30-07)

Manner of Review Hearing For Hearings Requested Before June 28, 2007

255-032-0026

()]

2[(1)]

(3)4(2)]
ENE)]

(B

BB}

. (DlE)

QAR 255-032-0022 to 255-032-0032 apply only to hearings conducted for inmates who:

{a) were eligible for a murder review hearing prior to June 28, 2007: and

(1)) petitioned the Board for a hearing under ORS 163.105 or 163.115 prior to June
28, 2007; and

{c} were not granted a hearing on the petition that was filed prior to June 28, 2007.

The Board shall conduct the proceeding in the manner prescribed for a contested case
hearing under ORS Chapter 183 [.310 to 183.550] except that:

{a) The inmate shall have the burden of proving by a preponderance of the evidence
the likelihood of rehabilitation within a reasonable period of time; and

{b) If the inmate is without sufficient funds to employ an attorney, the inmate shall
have the right to Board appointed legal counsel. Board payment to legal counsel
shalfl not exceed $100 [75]per hour and $1000 {750] per case. The attorney shall
send the Board a billing within 90 days of the hearing.

During hearings of the Board, the chairperson or designated board member shall preside.
The presiding member shall designate the order of presentation and guestioning. The
presiding member shall aiso determine the scope of questioning and may set time limits

and cut off irrelevant questions and irrelevant or unresponsive answers,

At the commencement of the hearing, the presiding board member shall explain the
issues involved in the hearing and that the inmate shall have the burden of proving by a
preponderance of the evidence the likelihood of rehabilitation within a reasonable period
of time.

Testimony at the hearing shall be taken upon oath or affirmation of the witness from
whom it is received. The presiding board member shall administer oaths or affirmations to
withesses.

The initial testimony of each witness shall not exceed three minutes. The presiding Board
member may grant the witness additional time upon a finding that further testimony is
likely to be relevant to the board's decision. The presiding Board member may exclude or

limnit irrelevant, immaterial or unduly repetitious testimony and evidence.

The record in a Murder Review Hearing must include:

(a) Evidence received or considered;

{b) Stipulations;
{c) Questions and offers of proof, objections and rulings thereon:
(d)

Proposed findings and exceptions; and




(e} Any proposed, intermediate, or final order prepared by the Board.

{8)[(7)] If upon hearing all the evidence. the full Board, upon a unanimous vote of all members,
finds that the inmate is capable of rehabilitation and that the terms of the inmate's

confinement should be changed to life imprisonment with the possibility of parole or work

release, it shall convert the terms of the inmate’s confinement to life imprisonment with

the possibility of parole or work release and may set a parole release date, Otherwise,

the Board shall deny the relief sought in the petition.

{9)[(8)] When an inmate has a consecutive sentence for a crime other than Agaravated Murder
or Murder as described in OAR 255-032-0005, the Board shall determine the prison term
for the consecutive sentences(s) pursuant to ORS 144.120. The prison term for the

consecutive sentence(s) will not beqin to run until and unless the Board orders a release
date on the Aggravated Murder sentence established pursuant to ORS 163.105, or the

Murder sentence established pursuant to ORS 163.115.

Stat. Auth.: ORS 144.120, 163.105, 163.115, 183.415
History: (5/31/85; 5/19/88; 11/1/89; 1/16/91; 5/1/91, temporary; 10/15/91;
10/29/93, 01-04-00, 02-068-01, 02-01-07-TEMP, 07-30-07)

Inmate’s Rights to Review Records; Exceptions

255-032-0027

[ h) Except as provided in QAR 255-015-0010, all exhibits to be considered by the Board

shall be disclosed to the inmate's attorney or the inmate, if proceeding pro se. within a
reasonable period of time before the hearing:

{a) Exhibits not available prior to the hearing shall be made available to the inmate's

attorney or to the inmate, if not represented, at the hearing.

(b} All material relevant and pertinent to issues before the Board shall be made a

part of the record.

{c) Any material not made part of the record shall be separated and a statement to

that effect shall be placed in the record. The board shall follow the criteria for
denial or disclosure of records set out in OAR 255-015-0010.

Stat. Auth.; (ORS 183.335, ORS 192.410 — ORS 192.505, ORS 144.025(3) & ORS 144.050)
History: (02-01-07-TEMP, 07-30-07)

Subgoenas for a Murder Review Hearing

255-032-0029

1) inmates must make their own arrangements for calling and presenting witnesses.

However, upon the request of an inmate, and upon a proper showing of general
relevance and reasonable scope of the evidence being sought, the Board may issue

subpoenas requiring the attendance and testimony of witnesses.

Witnesses are not required to appear in person, but may participate via teleconference.

(3} Witnesses appearing pursuant to subpoena, other than inmates, state officers, or

employees of the Board, must receive fees and mileage payable by the Board as




255-032-0031

N Final orders in Murder Review hearings must be in writing, and if adverse to the inmate
include the following:

(a} Findings of fact - a concise statement of those matters that are either agreed as

fact or that, when disputed, are determined by the Board to be facts over

contentions to the contrary. A finding must be made on each fact necessary to
reach the conclusions of law on which the order is based: and

(b} Conclusion(s) of law - applications of the controlling law to the facts found and

the legal results of the application.

(2} If the Board finds that the inmate has proven by a preponderance of the evidence that the

inmate is fikely to be rehabilitated within a reasonable period of time, then it is not
hecessary that the final order include findings of fact or conclusions of law.

3) The Board may also issue its decision orally on the record at the hearing.

Stat. Auth.: ORS 163.105, 163.115, 183.470
History: (02-01-07-Temp, 07-30-07)

Continuance of Hearings: Cancellation of Hea'rings
255-032-0032

(] Upon the reguest of any party or on its own motion, the Board may. for good cause,
continue a hearing for a reasonable period of time not to exceed 60 days to obtain
additional information required to assist the Board in its decision.

{2) If an inmate asks for cancellation of a hearing, it must be for good cause, in writing, and

with seven days advance notice. If the board finds that the cancellation request does not

fulfill these requirements, the inmate shail not be eligible to request another hearing for
90 days from the date of the scheduled hearing.

Stat. Auth.: ORS 183.341(2)
History: (02-01-07-Temp, 07-30-07)

Effect of Denying Relief Request
255-032-0035

If the Board finds that the inmate is not capable of rehabilitation, the Board shall deny the relief
sought in the inmate petition. Not less than two years after the denial the inmate may petition
again for a change in the terms of confinement. Further petitions for a change may be made at

intervals of not less than two years thereafter.

Stat. Auth.: ORS 163.105
History: (5/31/85, 5/19/88, 03/01/97)

Record/Notice
255-032-0040

Provisions for maintaining a record of the hearings and providing notice of decision shall be those
set forth in Divisions 15 and 30 of these rules.




Stat. Auth.: ORS 144
History: (05/31/85)
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255-060-0011
Procedures for Predatory Sex Offender Designation
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For purposes of this rule, a predatory sex offender is defined as a person who exhibils
characleristics showing a tendency 1o victimize or injure others and has been convicled of one or
more of the following offenses: Rape in any degree, Sodomy in any degree, Unlawful Sexual
Penetration in any degree or Sexual Abuse in any degree, or has been convicted of attempting to
commit one or has been found quilty except for insanity or one of these crimes. In determining
whether an inmate or offender is a predatory sex offender under this rule, the Board shall use the
STATIC-99 (Exhibit Q-) and definitions (Exhibit Q-Il), which have been approved by the
Department of Corrections as required by ORS 181.585(2). The Board may also consider any
other evidence that he inmate or the offender exhibits characteristics showing a tendency to
victimize or injure others.

Predatory sex offender designations made by the board for inmates or offenders released from a
Department of Comrections institution before February 10, 2005, are not included in this rule,
Those designations are governed by the rules in effect when the designation was made.

Subject to the procedures set forth in this rule, the Board will make a finding that an inmate or
offender is a candidate for predatory sex offender designation, if the inmate or offender scores six
or more points on the STATIC-99.

Subject to the procedures set forth below, inmates or offenders who score six or more_points on
the STATIC-99, and have been identified as a candidate for predatory designation, have the right
to be advised of their score and submiit written objections to the Board before the Board makes a
predatory sex offender finding. The Notice of Rights and Written Objections form for this rule are
Exhibits Q-llt and Q-IV of the Board’s rules.

(a) Wrtten objections must be received by a Department of Corrections’ institution or release
counselor, a supervising officer or the Board within three days of the date the offender or
inmate signed the Notice of Rights {Exhibit Q-Iil).

{b) The Board must receive and review the signed Notice of Rights (Exhibit Q-ill) or written
documentation that the inmate or offender refused to sign the Notice of Rights hefore an
evidentiary heanng is conducted or waived tc determine a predatory sex offender finding.

(c) The Board must consider any written objections to the score on the STATIC-99 timely
submitted by the inmate or offender before an evidentiary hearing is conducted or waived to
determine a predatory sex offender finding. The Board may find an inmate or offenderis a
candidate for predatory sex offender designation if there is evidence to support a score on
the STATIC-99 of six or more points.

{d) Inmates or offenders may elect {0 waive their right to submit written objections. Any such
waiver must be in writing. YWhen an inmate or offender waives their right to submit written
objections, the Board may find an inmate or offender is a candidate for predatory sex
offender designation if the inmate’s or offender's score on the STATIC-99 is six or more




®

(6)

0

A finding that an inmate or offender is a predatory sex offender may be made by one Board
Member. The finding may only be made after the inmate or offender has participated in an
evidentiary hearing or waived participation in such a hearing to determine whether the offender is
exhibiting characteristics showing a tendency to victimize or injure others. A finding that an
offender is a predatory sex offender will be contained in the inmate’s or offender’s original order
of supervision or an amended order of supervision.

The sole purpose of the evidentiary hearing will be to determine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others. The Board may receive a
written report from a supervising officer or a release counselor of any Department of Corrections
institution indicating that an inmate or offender who has been determined to be a candidate for
designation as a predatory sex offender under paragraphs (3) and (4) exhibits characteristics
showing a tendency fo victimize or injure others.

(a) Upon receipt of a written report from a supervising officer or a release counselor, the Board
will review it to determine whether it contains sufficient information to conduct an evidentiary
hearing for purposes of determining whether the inmate or offender should be designated as
a predatory sex offender. If the Board determines there is sufficient information in the repont,
it will forward the report to its Hearing Officer, who will schedule an evidentiary hearing.

{b) The Board's Hearing Officer will provide the inmate or offender with a copy of the Notice of
Rights (Exhibit Q-V) prior to the evidentiary hearing. Upon receipt of the Notice of Rights
(Exhibit Q-V), the inmate or offender may proceed with the evidentiary hearing or waive their
right to the hearing. Al the evidentiary hearing, the Hearings Officer will consider the written
report submitted by the supervising officer or release counselor and the results of the
STATIC-99 risk assessment scale, and may accept additional evidence supporting the
STATIC-98 score or otherwise indicating that the inmate or offender exhibits characteristics
showing a tendency to victimize or injure others. The inmate or offender may present
evidence rebutting claims made in the written report submitted by a supervising officer or
release counselor, challenging the score on the STATIC-99, or rebutting other evidence that
the inmate or offender exhibits characteristics showing a tendency to viclimize or injure
others. At the conclusion of the evidentiary hearing, the Hearing Officer will submit his report
to the Board with a recommendation as to whether the inmate or offender exhibits
characteristics showing a tendency to viclimize or injure others.

{c) Upon receipt of the report and recommendation from the Board's Hearing Officer, the Board
will review the report and recommendation and determine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others and is, therefore, a
predatory sex offender.

Pursuant to ORS 181.5886, the community corrections agency supervising an inmate or offender
found to be a predatory sex offender shall notify anyone whom the agency determines is
appropriate that the person is a predatory sex offender. The agency shall make this
determination as required by ORS 181.586.

- Statutory Authority: ORS 144.050, ORS 144.140, ORS 181.585, ORS 181.586.

History: (02-15-00, 03-12-02, 06/13/03, 10-10-03, 01/14/04-Temp/Notice,

06-14-04, 3-20-06 — Temp/Notice, 6-14-06, 06-15-06-Temp/Notice, 10-09-06,
10-03-07-NOTICE)
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255-060-0011
Procedures for Predatory Sex Offender Designation
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For purposes of this rule, a predatory sex offender is defined as a person who exhibits
characteristics showing a tendency to victimize or injure others and has been convicted of one or
more of the following offenses: Rape in any degree, Sedomy in any degree, Unlawful Sexual
Penetration in any degree or Sexual Abuse in any degree, or has been convicted of attempting to
commit one or has been found guilty except for insanity of one of these crimes. In determining
whether an inmate or offender is a predatory sex offender under this rule, the Board shall use the
STATIC-98 (Exhibit Q-1) and definitions (Exhibit Q-ll), which have been approved by the
Department of Corrections as required by ORS 181.585(2). The Board may also consider any
other evidence that the inmate or the offender exhibits characteristics showing a tendency to
victimize or injure others.

Predatory sex offender designations made by the board for inmates or offenders released froma
Department of Corrections institution before February 10, 2005, are not included in this rule. '
Those designations are governed by the rules in effect when the designation was made.

Subject to the procedures set forth in this rule, the Board will make a finding that an inmate or
offender is a candidate for predatory sex offender designation, if the inmate or offender scores six
or more points on the STATIC-99.

Subject fo the procedures set forth below, inmates or offenders who score six or more_points on
the STATIC-99, and have been identified as a candidate for predatory designation, have the right
to be advised of their score and submit written objections to the Board before the Board makes a
predatory sex offender finding. The Notice of Rights and Written Objections form for this rule are
Exhibits Q-Hll and Q-IV of the Board's rules.

(a) ‘Written objections must be received by a Department of Carrections’ institution or release
counselor, a supervising officer or the Board within three days of the date the offender or
inmate signed the Notice of Rights (Exhibit Q-III).

(b} The Board must receive and review the signed Notice of Rights {Exhibit Q-Ill} or written
documentation that the inmate or offender refused to sign the Notice of Rights before an
evidentiary hearing is conducted or waived to determine a predatory sex offender finding.

{c} The Board must consider any writien objections to the score on the STATIC-99 timely
submitted by the inmate or offender before an evidentiary hearing is conducted or waived to
determine a predatory sex offender finding. The Board may find an inmate or offender is a
candidate for predatory sex offender designation if there is evidence to support a score on the
STATIC-99 of six or more points.

{d) Inmates or offenders may elect to waive their right to submit written objections. Any such
waiver must be in writing. When an inmate or offender waives their right to submit writien
objections, the Board may find an inmate or offender is a candidate for predatory sex offender
designation if the inmate's or offender's score on the STATIC-99 is six or more points.

A finding that an inmate or offender is a predatory sex offender may be made by one Board
Member. The finding may only be made after the inmate or offender has participated in an
evidentiary hearing or waived pariicipation in such a hearing to determine whether the offender is
exhibiting characteristics showing a tendency to victimize or injure others. A finding that an
offender is a predatory sex offender will be contained in the inmate’s or offender's original order of
supervision or an amended order of supervision.

01-11-08- PERM Parole Release & Exit Interview




(6) The sole purpose of the evidentiary hearing will be to determine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others. The Board may receive a
written report from a supervising officer or a release counselor of any Department of Corrections
institution indicating that an inmate or offender who has been determined to be a candidate for
designation as a predatory sex offender under paragraphs (3) and {4} exhibits characteristics
showing a tendency to victimize or injure others.

(@)

(b)

()

Upon receipt of a written report from a supervising officer or a release counselor, the Board
will review it to determine whether it contains sufficient information to conduct an evidentiary
hearing for purposes of determining whether the inmate or offender should be designated as
a predatory sex offender. [f the Board determines there is sufficient information in the report,
it will forward the report to its Hearing Officer, who will schedule an evidentiary hearing.

The Board's Hearing Officer will provide the inmate or offender with a copy of the Notice of
Rights (Exhibit Q-V) prior to the evidentiary hearing. Upon receipt of the Notice of Rights
{Exhibit Q-V), the inmate or offender may proceed with the evidentiary hearing or waive their
right to the hearing. At the evidentiary hearing, the Hearings Officer will consider the written
report submitted by the supervigsing officer or release counselor and the resulis of the
STATIC-99 risk assessment scale, and may accept additional evidence supporting the
STATIC-99 score or otherwise indicating that the inmate or offender exhibits characteristics
showing a tendency to victimize or injure others. The inmate or offender may present
evidence rebutting claims made in the written report submitted by a supervising officer or
release counselor, challenging the score on the STATIC-89, or rebutting other evidence that
the inmate or offender exhibits characteristics showing a tendency to victimize or injure
others. At the conclusion of the evidentiary hearing, the Hearing Officer will submit his report
to the Board with a recommendation as to whether the inmate or offender exhibits
characteristics showing a tendency to victimize or injure others.

Upon receipt of the report and recommendation from the Board's Hearing Officer, the Board
will review the report and recommendation and determine whether the inmate or offender
exhibits characteristics showing a tendency to victimize or injure others and is, therefore, a
predatory sex offender.

{7) Pursuant to ORS 181.588, the community corrections agency supervising an inmate or offender
found to be a predatory sex offender shall notify anyone whom the agency determines is
appropriate that the person is a predatory sex offender. The agency shall make this
determination as required by ORS 181.586.

Statutory Authority: ORS 144.050, ORS 144.140, ORS 181.685, ORS 181.586.

History:

(02115000, 03012002, 06/13/03, 10/10/03, 01/14/04-Temp/Notice,
06/14/04, 03/20/06 — Temp/Notice, 06/14/06, 06/15/06-Temp/Notice, 10!09!06

01/11/08)

01-11-08- PERM Parcle Release & Exit Interview
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Need for the Rule(s):

The amendment of this rule is necessary to implement the policy choices made in SB 2 and HB 2007 (2007).

Documents Relied Upon, and where they are available: NONE

Fiscal and Economic Impact, including Statement of Cost of Compliance:

The Board is not aware of any fiscal of economic effect this amendment will have on the Board. There may
be some effect on other agencies, local government, or identified public.

How were small businesses involved in the development of this rule? No small businesses were involved in the development of
this rule because the amendment of this rule will have no effect on small businesses.

Administrative Rule Advisory Comunittee consulted?: NO

If not, why?:
The Board of Parole & Post-Prison Supervision enacted this amendment and change during a business
meeting and due to the nature of the amendment, felt it was not necessary to consult with the Administrative

Rule Advisory Committee.

Candace Wheeler, Board Member Ol -l ’Q-QQS)

Printed name Date
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Authorized Signer

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97310. ARC 925-2005




Offender Return to County of Residence

255-070-0003

1)) Unless the Board waives the condition, the Board shall order as a condition of parole or post-
prison supervision that an offender reside for the first six months in the county where the offender
resided at the time of the offense that resulted in the imprisonment.

@ @

(b)

©

(@)

The Board or the Department of Corrections may establish the county of residency by
obtaining the last address of record at the time of the offense from all of the avaitable
information in the following records:

A) An Oregon driver's license, regardiess of its validity;

B) The Department of Revenue;

(C) The Department of State Police, Bureau of Criminal ldentification;
(D) The Depariment of Human Resources; or

{E). The Department of Corrections.

If the records do not disclose the county of residency, the Board or the Department shalt
find the offender resided in the county where she or he committed the crime.

if the offender is serving multiple sentences, the county of residence shall be determined
according to the date of the last arrest resulting in a conviction.

In detemnining the offender’s county of residence for purposes of this rule, the Board may
not consider offenses committed by the offender while the offender was incarcerated in a
Department of Corrections facility.

{3) Upon motiqn of the Board, an offender, a victim, or a district attorney, the Board may waive the
residency requirement after finding:

C)

®)
©

(d)

G

®
@

the offender provided proof of a job with no set ending date in a county other than the

established county of residence;

the offender poses a significant danger to the victim;

the victim or victim's family poses a significant danger to the offender residing in the
county of residence.

the offender has a spouse_ 8 ship; or biological or adoptive
family, residing in other than the county of resn:ience who will be materially significant in
aiding in the rehabilitation of the offender and in the success of the parole or post-prison
supervision period;

the Board requires that the offender participate in a treatment program which is not
available in the county of residence;

the offender desires felease to another state or another state has a detainer; or

other good cause.

Statutory Authority:  (ORS 144.270(5))

History:

(11/01/89; 10/15/91; 10/09/92, 09/15/99 — riotice/temp, 11/1599, 02/01/07,
01-11-08-notice)
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DIVISION 70

CONDITIONS OF PAROLE AND POST-PRISON SUPERVISION

Conditions Not Limited by Exhibit J
255-070-0001

(1) The Board may order parole conditions pursuant to QAR 255-070-0015.
2) The Board shall approve post-prison supervision conditions pursuant to QAR 213-11-001.
3 Conditions of parole and post-prison supervision are not limited to those shown in Exhibit J.

Statutory Authority: (ORS 144.096, 144.102, 144.270)

History: (5/31/85; 11/3/86, temporary; 4/1/87; 4/15/88, temporary; 5/19/88;7/1/88;
10/18/88; 4/5/90; 4/30/92, temporary; 10/9/92; 10/15/93, 11/09/98,
9-15-99 Notice/Temp, 11-15-99, 05-22-00, 12/15/01-Notice/Temp,
01-29-02, 04-15-02 — Notice/Temp, 06-17-02, 06-13-03—noticefiemnp,
10-10-03, 01-14-04. 4/5/06)

Offender Return to County of Residence
255-070-0003

0} Unless the Board waives the condition, the Board shall order as a condition of parole or post-
prison supervision that an offender reside for the first six months in the county where the
offender resided at the time of the offense that resulted in the imprisonment.

2) (a) The Board or the Department of Corrections may establish the county of residency by
obtaining the last address of record at the time of the offense from all of the available
information in the following records:

(A) An Oregon driver's license, regardless of its validity;

(B) The Department of Revenue;

(C). The Department of State Police, Bureau of Criminal ldentification;
(D) The Department of Human Resources; oy

{E) The Department of Corrections.

) If the records do not disclose the county of residency, the Board or the Department shall
find the offender resided in the county where she or he committed the crime.

{c) if the offender is serving multiple sentences, the county of residence shall be determined
according to the date of the last arrest resulting in a conviction.

(d) In determining the offender's county of residence for purposes of this rule, the Board
may not consider offenses committed by the offender while the offender was
incarcerated in a Department of Corrections facility.

3 Upon motion of the Board, an offender, a victim, or a district attorney, the Board may waive the
residency requirement after finding:

' 04-09-2008 Conditions of Parole




{a) the offender provided proof of a job with no set ending date in a county other than the
established county of residence;

(b) the offender poses a significant danger to the victim;

{c) the victim or victim's family poses a significant danger to the offender residing in the
county of residence. '

() the offender has a spouse, registered domestic partnership, or biological or adoptive
family, residing in other than the county of residence, who will be materially significant in

aiding in the rehabilitation of the offender and in the success of the parole or post-prison
supervision period;

{e) the Board requires that the offender participate in a treatment program which is not
available in the county of residence;

® the offender desires release to another state or another state has a detainer: or
@) other good cause.

Statutory Authority:  (ORS 144.270(5))
History: (11/1/89; 10/15/91; 10/9/92, 9-15-99 — NOTICE/TEMP, 11-15-99, 02-01-07, 04-09-08)

Parolee Placement in Community Corrections Centers; Standards; Limitations

255-070-0005

History: (2/1/78; 5/31/85, repealed)

Guidelines on General Condition Relating to "Best interest” Return
255-070-0010

History: (2/1/79; 5/31/85; 11/3/86, temporary; 4/1/87; 5/19/88, repealed)

Establishing Conditions
255-070-0015

(1 The Board may order an exit interview prior to the inmate’s release date to review the inmate’s
case and set or approve conditions. See Division 60 for exit interview procedures.

2) If the Board decides to waive an exit interview, it shafl specify the parole conditjon(s) prior to
release and shall include the conditions on an order of supervision.

3 If the Board decides to waive an exit interview, it shall specify, in an order given to the offender
upon release from incarceration, the post-prison supervision condition(s).

{4) Once the Board establishes the conditions, the Board may amend the conditions and issue an
amended order by:

04-09-2008 Conditions of Parole




(a) considering a requested modification administratively, if the amendment is requested
before the inmate’s release on parole or post-prison supervision or if a condition is
deleted after release; and

()] citing to a hearing, if the amendment is requested after release and the offender does
not consent in writing to the addition of conditions.

(5) The Hearings Officer may amend the conditions, after a hearing, unless the offender waives the
hearing. The Hearings Officer shall send notice of the amendment to the Board.

(3] If the offender waives the right to a hearing and consents in writing to the addition of conditions,
the supervising officer may amend the conditions. The officer shall send notice of the
amendment to the Board.

{ If the Board does not override the Hearings Officer or supervising officer amended conditions,
the Board shall issue an amended order of conditions, however, the condition is in effect from
the date the supervising officer or Hearings Officer orders it.

(8) The Board or the Hearings Officer shall conduct a hearing under section (4) and (5) of this rule
applying rules governing violation hearings in Division 75.

9 When a supervisory authority requests amended conditions before the inmate is released on
parole or post-prison supervision, the supervisory authority shall submit the request in writing or
by teletype to the Board prior to the release date.

(10)  An offender may appeal the conditions of parole or post-prison supervision pursuant to the
procedures of Division 80.

Statutory Authority:  (ORS 144.096, 144.098, 144.102, 144.106, 144.125, 144.185, 144.270,
144.343)
History: (5/19/88, 4/5/90; 4/30/92, temporary, 10/9/92, 11/09/98)
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