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State of Oregon
Rider to CommVault Systems, Inc. End User License and Limited Warranty Agreement

This nder CRader”) s attached o and made o part of the CommVauli Systems, Inc. End User License and Linuied
Warranty Agreement {"EULA™) between CommVault Systems, 1nc, {"CommVault™} and the State of Oregon, sciing
by and through the Department of Administrative Services (P Agency™ or “You”) dated April 19, 2011 This Rider
amends and supersedes any provision 1o the contrary in the EUL A and is effective as of the date of the EULA. Tias

“ Rider and FULA, together with any exhibits, constitute the entire agreement (collectively “Agreement”™) between the

parties and merges all prior and contemporaneous conmunications with respect to the maflers described in this
Agreement.

Notwithstanding any language in the EULA o the contrary, CommmVault and Agency agree as follows:

a.  Agency’s obligation to maintain the confidentiatity of CommVauit’s proprictary informaton provided 1o
Ageney under the EULA is conditioned by and subject (o Agency™s obligations under the Oregon Public Records
Law, QRS 192.418 to 192,505, which may require disclosure of proprictary information as a “public record” unless
exermpt under ORS 192.50] or ORS 192.502.

b.  CommVault ackaiowledges ihat, in the course of performing its responsibilitics under this Apreement,
CommVault and its employees or apents mayhe exposed 1o or acquire information that is confidential to Agency or
Agency’'s clients. Any information CommVault or i1s employees or agents receive or acquire relating to Agency or
Agency's clients in the performance of this Agreement i3 deemed 1o be confidential information of Agency
(*Confidental Information™), with the exception oft
(1} wformation that becomes part of the public domain through lawful means and without breach of any
confidentiality obligation by CommVault; )
(it} mformation subseguently and rightfully received from third parties who have the necessary rights o
rransfer the information without any obligation of confidentiality;
(111} mformation that was known to CommVault prior to the effective date of the EULA without obligation
of confidentiality;
(v} infonmation that is independently developed by CommVault and documented in writing without use of]
or reference to, any confidential information of Agency; and
{v} information required to be disclosed by compulsory judicial or administrative process or by law or
regulation.
1If CommVault #5 required to disclose confidential information under clause (v}, CommVault shall first give Agency
notice and shalt provide such informarion as may reasonably be necessary to enable Agency o take action to proteei
(s toterests.

¢.  CommVauit shall comply with the Oregon Cossumer Identity Thefi Protection Act, ORS 646A.600 through
&06A.628, 1o the extent applicable to this Agreement.

2. indemmnification.

a. Tothe exient Agency is required under the EULA to indemnify or hold CommVault harmless against claims
brought by third pariies against CommVault, Agency’s obligation 1o indemnify is subject 10 the Himitations of
Anticle XI, section 7 of the Oregon Constitution and the Qregon Tort Claims Act, ORS 30.260 through 30.300.

b,  CommVault shall indemnify and defend and hold Agency and the State of Oregon and their officials and
employees harmless from all claims, suits, actions, proceedings, damages and costs (including reasonable atiomeys’
fees and expenses zat trial, on appeal and in connestion with any petition for review), which may be brought or made
against Agency, the State of Oregon, or their officials or employees and anising out of or relaied to any of the
following {each, an “indemaifiable loss™):
() any personal injury, death or property damage caused by any grossly negligent act, oraission, error,
fault, mmistake of CommVault, its employees, agents, or representatives in connection with or incident 10
CommVauit's perfonmance under or related to the EULA; or

(i
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e infnngement of any patent. copyright, trademark. wade seorer ar othier proprigtary right vl any
third party by CommVauh' s debivery or Agency’s use of the hoense provuded under the FLULAL
CommVaull's obligation o indemnify under thus section i CommVaull's sole Hability 1o Agency with
respect 1 third pany inifrmgement claims.

¢ Agency stall promptly aotify CommVault mowesting of any action, ciuim or demanad of whiich Agency becomes
aware and which Agency reasonabiy expects 10 result in an mdemnifiable loss. CommVault's obligaton under this
section docs net extend 0 any indemnifiable Joss to the extent caused by
(1) the negligence or wiliful misconduct of Agency, the State of Oregon, or therr agons, officials or
emplovees;
()} Agency's Modification, or combination with other materials not provided by CommVaul:, of
CommVault's softwars withowt CommVaolCs approval and in s manner imeonsistent with the purpose or
proper usage of the license as evidenced by the terms of the EULAor
{iil) Agency’s failure to unplement a veleasc/updaie of the CommVauit software which, if such
implementation had oceurred, would have avoided the claum of minngement.

3. Defense of Claims. To the extent CommVault s requured under iins Agreement 10 defend Agency against claims
assersed by thied parties, Agency shall reasonably cooperate in good faith, at CommVaulCs reasonable expense, in
the defense of the claim and CommVault shall select counsel reasonably aceeptable to the Oregon Atiorney General
to defend the claim and shall bear all costs of gounsel. The Orepon Attorney General’s aceeptance of counsel may
not be unreasonably withheld, conditoned or delayed. Counsel must accept appoisiment as 2 Special Assistant
Attomey General under QRS Chapter 180 before counsel may act in the name of, or represent the interests of, the
Stare of Oregon, Agency, 1ts officers, employees or agentz. Apency may clect 1o assume its own defense with an
atiorney of 18 own choice and its own expense at any time Agency deteriines important govemmenial ieresis are
ay stake. Agency shall prompily provide notice lo CommVault of any claim that may result in an obligation on the
part of CommVault to defend. Subject to these Limitations, CommVaull may defend a claim with counsel of its own
choosing, on the condition that no settiement or compronyise of any claim which requires Ageney to engage in or
refrain from any act or pay any amounis may occur without the consent of Agency, which consent must not be
unreasonably withheld, conditioned or delayed,

If the software licensed to Agency by CommVault or any part thercof becomes, or CommVault reasonably
determines that such software or any part thereo!l is likely o become, subject to a claim of infringement for which
CommVaull must indemmify Agency hereunder, CommVauh may at its option {(a) procure for Agency the right to
continue tu access and use the software, (b} replace or modify the software so that 7t becomes noa-in{ringing without
causing a material negative effect on the functionality provided by the infringing software; or (¢} if, i CommVaulCs
reasonable discretion, neither of the foregoing options are available, remove the infringing part of the software
refund a pro rata portion {bascd on a three year straigh: line amortizaiion) of the fee paid by Agency for the
infringing part of the software in which case this FULA shall terminate with respeot to the infringing part of the
software.

4. Governing Law; Jorisdiction; Yenue. This Agreement is governed by the laws of the State of Oregon, without
giving effect to its contlict of law principles, and applicable federal law. Any acifon or suit brought by the partics
relating to this Agreement must be brought and conducted exclusively in the Circult Court of Marion Coumy for the
State of Oregon in Salem, Oregon, unless the claim must be brought in a federal forum, in which case # musi be
brought and adjudicated exclusively within the United States District Court for the District of Qregon. CommVault
hereby consents to the personal jurisdiction of these courts, waives any objection to venue ia these courts, and
waives any claim that either of ihese courts is an inconvenient forum. Neither this section or any other term of this
Agreement 15 a waiver by the State of Oregon of any form of defense or immunity, whether it is sovereien
immunity, governmental immunity, immunity based on the Fleventh Amendment to the Constitution of the United
States, or otherwise, from any Claim or from the furisdiction of any court, )

3. Allomey Fees. Neither party 1o this Agreement is entitled to obtain judgment from the other party for attorney
fees 1t has incurred o any litigation between the parties or in defense of any claim asserted by a third pary.
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& Duspute Resolulion. Any dispute Berween the pardes that i not reseived through informe! discussions may be
subrited o medation upon e consent of both parves. I wformal discussions or mediation are unsuccessiul,
exther party may itiaie lgation to resolve the dispute. The parnes specifically disclaim any right to arbitration of
disputes.

7. Termunation.
& Agency may terminale this Agreement af any time by destroving all copes of Software and corresponding
docrmentaion,

b IS Agency fails to comply with any provision of the Agreement and fails 1o cure the defaulo with thiny (30) davs
of writen nonice from CommVault, CommVaull may terminate this Agreement.

¢. Nething in this Agreement may be construed (0 permmt any violation of Artcle X1, Section 7 of the Gregon
Constitution of any other law regulating liabilities or monetary obligations of the State of Oregon. Agency’s
payment for services perfarmed or livense fees due after the fast day of the current bienninm is contingent upon
Agency recering funding, appropriations, limitations, allotments or other expenditure authority frem the Oregon
Legislative Assembly (incloding its Emerpency Board) suflicient 1o sHlow Agency, in the exercise of irs reasonable
administrative discretion, to continue 1o compensate CommVaull, Agency may imnediatcly termivate tiis
Agreement upon wrliten notice if Agency fails o receive funding, appropriations, [hnilations, atlotments, or other
expenditure authority as contemplated by Agency’s budget or spending plan and Agency deternines, 1o s
assessment and ranking of the policy objectives explicit or implicat wn its budget or spending plan, tat It is necessary
to terminate this Apreement. Agency represeats that upon issuance of @ Purchase Order 10 CommVaukt or, i
apphicable, « CommVault authorized reseller, Agency has sufficicut appropriations to make payments under the
Purchaser Order.

d. Upon termination, Agency must destroy alf copies of Software in Agency’s possassion or control,

§. Records Maintenance: Access. Comm Vault shall meintain afl finuncial records relating to the subject matter of
this Agreement in accordance with Generally Accepied Accounting Principles ("GAAP™). CommVault shall also
maintain any olher records pertinent to this Agreement in such a manner as to document clearly CommVaidt’s
performance of its duties under this Agreement. CommVault shall retain and keep accessible all financial records,
baoks, documents, papers, plans, and writings for a mindmurm of six (6} years, or such longer period as may be
required under apphicable faw, following final payment and terrunation of this Agreement, or uniil the conclusion of
any audit, controversy, or litigation arising out of or related fo this Agreement, whichever date s later. CommVault
shall permit Agency and its duly authorized representatives access to CommVanll's financial records and other
books, docwmnents, papers, plans, and exarminations and audits and make excenpts and transcripts when requesied.

9. Inderendent Contractor. CommVault shall act a1 all times as an independent conmractor and not as an agent or
employee of Agency. CommVault has no right or authority to incur or create any obligation foror legaily bind
Agency in any way. Although Agency reserves the right to evaluate the guality of CommVault’s completed
performance, Agency cannot and will not control the means or manner by which CommVault performs iis
obligations under this Agreement, excepl to the cxtent the means and manner in which these obligations are to be
performed is specifically set forth in this Agreement. CommVault shall determine the appropriate means and
wmanner of performing its obligations. CommVault s nol an "officer,” "employee” or "agent” of Agency or any
other agency, office, or department of the Siate of Oregon, as those terms are used in QRS 30.265, and CommVault
shalt make no representations 10 third parties fo the contrary. Neither party shall make any siatements,
representations, or commitments of any kind or (o tske anry action binding on the other except as provided for in this
Agrecment or anthorized in writing by the party to be bound.

10. Incorporatien of Orepon Statutes. 2798.230 15 incorporated mio this Agreement by reference.

11. Coumtgrparts. This Rider may be executed iy rwo or more courntterparts, by facsimile or otherwise, cach of
which s an original, and all of which together constitute one and the same instrument, notwithstanding that all
parties are not signatories to the same counterpari.

12, Amendments.
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4 Tins Agreement mav be amended only by writen agreement of the parues. o the extent CommVauh wishes 10
revise e provisiens of the FULA, CommVault shall notify Apency of any such change. I Ageney acespts the
proposed revisions, the parues shall amend the Agreement. I Agonoy rejoats the revision, Agency may leommale
this Agreement as sel forth above. )

bh. The partics anbicipaie amending this Agreement (o inciude other Products and Services. extend the tenm. and
mnerease or decrease the fees due CommVauls

13 Asspsnments. Notwithstanding any provision i the EULA, Agency may transfer or assign all it riglis under
this Agreement, including the tght 0 use the Software, 10 a sister agency or other poldical subdivision of the State
of Oregon, provided Agency gives CommVauli prior writien notice of the transfer or assignmen,

ce Certificate. By executing this rider, the undersigned cortifies under penalty of perjury that he
or £he 15 authorized o act an behalf of CommVault and that, to the best of the undersigned’s knowledge,
CommVault is not in violation of any Oregon Tax Laws. For purposes of this certification, "Oregon Tax Laws”
means a siate (@ax imposed by ORS 320,005 to 320,150 and 403 200 o 403 250 and ORS chapters 118, 314,314,
317, 31K, 321 and 323 and the elderly renral assistance program under ORS 310 630 10 310 706 and jocal taxes
administered by the Department of Revenue under ORS 305.620.

15, Payment. Agency’s obligation 1o pay late charges is subject (o0 ORS 293 462,

COMMVAULT: AGENCY:
CommVault Systems, Injc. The State of Oregon, acting through

B‘&A N — P ] By AL _QM__&Z(A&:—/_L/

Ly~ 205 - P

Approved:

‘Cregom Depariment of Justice

By: (lggroved go pon omacd dated 4%//»‘

Assistant Attorney General

Date:

Page 4 of 4: Rider

the Departanent of Administragive Services ;
/Za /4




