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General Outline
• Overview of the weekly wage, temporary
disability, and the rate
• ORS 656.210
• OAR 436-060-0025 (current)
• Irregular wage calculation history
• Recent rule history
• Current rule versus the old rule
• What prompted the rule change
• Examples of wage scenarios
• What is next

Use of the Weekly Wage
• State Average Weekly Wage (SAWW)
• Worker’s Weekly Wage (AWW)
• Temporary Disability
66-2/3% of “wages” with lower and upper
limits on benefits
 Upper limit = no more than 133% of SAWW =
$1,280.80 (currently)
 Lower limit = lesser amount of 90% of wages a
week or $50
 Not taxed
 Limits adjusted yearly by any % increase in SAWW

Overview of Temporary Disability
• Temporary disability = time loss = wage
replacement
• Less than 1/3 of claims result in payment of
temporary disability
• “Temporary total disability” and “temporary
partial disability”
• Authorized provider must approve time off
• First payment due within 14 days
• If temporary disability continues, subsequent
payments are due every 14 days

Worker’s Weekly Wage in Benefit
Calculations
• Temporary disability
• Work disability (part of permanent partial
disability)
• Vocational eligibility
• The effect of miscalculations = inaccurate
benefits

Calculating a Worker’s Weekly
Wage: ORS 656.210
•
•
•
•

Work injury or occupational disease?
One job or more than one job at time of injury?
Regularly employed with remuneration?
For workers not regularly employed and for
workers with no remuneration or whose
remuneration is not based solely upon daily or
weekly wages, DCBS may, by rule, prescribe
methods for establishing the worker’s weekly
wage

Legislative History of Key
Portions of ORS 656.210
• Wages at the time of injury – 1914
• Definition of regularly employed – 1965
• Stated authority for DCBS to establish
methods to establish wage - 1985
• Method for occupational disease claims –
1987
• 1 job vs. > 1 job provisions in statute –
2001

Additional Guidance from
ORS 656.210
• Three day waiting period – 1965
• Pay for time missed for doctor
appointments (if 4 hours or more) – 1987

Types of Wages:
OAR 436-060-0025
• Identify the wage category or categories
that apply
 Regular wages (except owners/corporate
officers)
 Assumed wages (no wages, owners, and
corporate officers)
 Irregular wages/earnings not based on wages
(except owners/corporate officers)

Regular Wages
Daily wages: multiply
by the number of days
per week the worker
was regularly
employed

Regular wages: use
method under
ORS 656.210

Monthly wages:
divide monthly wage
by 4.35

Other pay intervals:
calculate on equivalent
basis

Union hiring halls:
base on 5-day work
week @ 40 hrs/wk

No Wages, Owners, and
Corporate Officers

No wages, sole proprietors,
partners, officers of a
corporation, or LLC members

Base wage on the assumed
wage used to determine the
employer's premium

Irregular Wages

Irregular wages or
earnings not based on
wages alone

Employed with wage
earning agreement in
place 4 weeks plus

Up to 52 week average
of total earnings, with
some exceptions

Employed < 4 weeks or
new wage earning
agreement* in place <
4 weeks

Intent of wage earning
agreement in place at
time of injury

What is a New Wage Earning
Agreement?
New wage earning agreement means the
worker's wage earning agreement changed
for reasons other than only a change in rate
of pay, including but not limited to a change
of hours worked or a change of job duties
(e.g., a promotion with a new wage).

Examples for Irregular Wages

Irregular wages or
earnings not based on
wages alone

Employed with wage
earning agreement in
place 4 weeks plus

Up to 52 week average
of total earnings, with
some exceptions

Employed < 4 weeks or
new wage earning
agreement*in place < 4
weeks

Intent of wage earning
agreement in place at
time of injury

*New wage earning agreement means the worker's wage earning agreement changed
for reasons other than only a change in rate of pay, including but not limited to, a
change of hours worked or a change of job duties.

Irregular Wages: 52-Week
Average Method
Include

Exclude

Total earnings: Wages,
salary, commission,
other remuneration
under wage earning
agreement

Expenses reimbursed
by the employer (e.g.,
meals, lodging, per
diem, equipment
rental)

In-kind considerations
(e.g., rent, utilities) part of total earnings if
not continuing during
disability

Unanticipated gaps >
14 days

General History of Irregular
Wage Calculation
1980-1994
• Average weekly earnings over the past 26 weeks minus
extended gaps

1994-1996
• Average weekly earnings over the past 52 weeks (or lesser
period if new wage earning agreement) minus extended gaps

1996-2016
• If only a pay increase or decrease, average weekly hours for
the 52-week period, multiplied by wage at injury
• Otherwise, average weekly earnings in the prior 52-week
period, or lesser period if change in wage earning agreement
beyond just pay increase or decrease

Recent History:
OAR 436-060-0025
January 1, 2017
(revised rule)

• Altered the organization of the rule
• Made several substantive changes related to the
calculation of the worker’s average weekly wage

October 1, 2017

• Temp rule went into effect, permanent Jan. 1, 2018
• Reinstated the prior calculation method for union
hiring halls

Ongoing

• Continue to evaluate the other changes made to the
rule

Irregular Wages: Rule Changes
Overtime
• Old rule: Only included if worked on regular basis
• New rule: Always included (part of total earnings)
Bonuses
• Old rule: Only included if part of written or verbal
employment contract as means to increase wages
• New rule: Always included (part of total earnings)
Incentive Pay
• Old rule: Only included if regularly earned
• New rule: Always included (part of total earnings)

Irregular Wages: Rule Changes
Only a pay increase or decrease in relevant
52 weeks with irregular wages
• Old rule: Average weekly hours for the 52 week
period (or lesser period if applicable), multiplied by
wage at injury
• New rule: Average 52 weeks of wages (or lesser
period if applicable)

Gaps in Earnings
• Old rule: Claim by claim basis, not added together,
determined per length, circumstances, and if
contemplated when relationship formed
• New rule: Not included if not anticipated and >14
days

Irregular Wages: Rule Changes
Cyclic Workers
• Old rule: Cycle considered to have no days off and average
hours of the entire cycle
• New rule: Cycle still considered to have no days off, but
averaging hours no longer part of calculation

School Teachers
• Old rule: Annual salary divided by 52 weeks, with temporary
disability extended over calendar year
• New rule: Exception not necessary because covered in current
calculation scenarios

Commissions
• Old rule: Average based on prior 52 weeks, but if don’t have 52
weeks of earnings, use assumed wage on which premium is
based
• New rule: Included in the calculation (base on 52 weeks prior)

The Division’s Audit
Background Information
Focused on accuracy of temporary disability
benefits to workers
• The calculation of the worker’s weekly wage
• The accuracy of payments of temporary disability

Audited 2,528 weekly wage calculations
• 588 (23.3%) of worker’s weekly wage calculations
were inaccurate
• An additional 390 (15.4%) of worker’s weekly wages
were unsubstantiated

The Division’s Audit
8,437 of the 22,932 audited temporary
disability payments were inaccurate
• An inaccurate weekly wage was the sole cause
of 61.1% of these inaccurate payments
• An inaccurate weekly wage contributed to 70.7%
of these inaccurate payments (i.e., it was the
sole cause or partial cause of the inaccurate
payment)

Why Change the Rule?
Improved Benefit Delivery
Improving timeliness and accuracy of benefits to workers

Workability
Covering all scenarios

Ability to Verify
Allowing workers, employers, and insurers to independently understand the
calculation

Wage Scenarios: Salaried
Worker
Annual salary of $26,000 (regular wages)
• Divide by 12, divide by 4.35 = $498.08/week
• Temporary total disability (TTD) weekly rate =
$498.08 x 66 2/3% = $332.07

Wage Scenarios: Regular Hours
with Pay Raise
Worker always works 40 hours per week
Wage of $15 per hour with raise to $16
per hour in relevant 52 weeks
• Regular wages: $16 x 40 hrs = $640/week
• TTD weekly rate = $426.69

Wage Scenarios: Varying Hours
with Pay Raise
Hours vary, wage of $15 per hour with
raise to $16 per hour in relevant 52 weeks
• Old Rule: Average hours, multiply by $16
 Average 32 hours/week x $16 = $512
 Weekly TTD = $341.35

• New Rule: Average 52 weeks of wages
 $25,792 in wages/52 = $496
 Weekly TTD = $330.68

Wage Scenarios: Varying Hours
with Pay Raise (Continued)
FACTS
Avg 32 hrs
per week
Initial wage:
$15/hr
Pay raise:
$16/hr
Prior Slide
Summary of
Weekly Wage:
Old Rule: $512
New Rule: $496

This worker also received $1,000 as an
unexpected bonus and/or overtime pay
which was not regularly earned
• Old rule: Calculation same as before
(Bonus/overtime not included)
• New rule: Include this money in the
52-week average
 $25,792 + $1,000 = $26,792. Divide by 52 =
$515.23
 Weekly TTD = $343.50

Minimum Wage with Varying Hours
• Date of injury = Dec. 31, 2017
• 2017 – same employer, same job, with
varying hours all year long (average 38
hours per week)
 Jan. 1 – June 30, 2017: Wage = $9.50/hour
 July 1 – Dec. 31, 2017: Wage = $10/hour
 16 hours of overtime during the year

Minimum Wage with Varying Hours
FACTS
Avg 38 hrs
1st 26 wks:
$9.50/hr
2nd

26 wks:
$10/hr
16 hours
OT in year

OLD METHOD (excluding overtime)
• Review and summarize hours worked separating
regular hours from OT (and any other earning
types)
• Obtain total hours worked (1,976 hours)
• Subtract OT hours (1,960 hours)
• Multiply wage at injury ($10/hr) by total regular
hours (1,960), divide by 52 = $376.92
Result
• Worker’s Weekly Wage w/o OT = $376.92
• Weekly TTD Rate = $251.29

Minimum Wage with Varying Hours
FACTS
Avg 38 hrs
1st 26 wks:
$9.50/hr
2nd 26 wks:
$10/hr
16 hours OT
in year
Old method:
Excluding OT
$376.92 WW
$251.29 TTD

NEW METHOD
• Obtain 52 weeks of wages (includes $19,110
in regular pay and $234 in overtime) and
divide by 52 = $372
Result
• Worker’s Weekly Wage = $372
• Weekly TTD Rate = $248.01

Summary: Minimum Wage
Worker with Varying Hours
Old
method
(no OT)

Old
method
(w/OT*)

New
method
(∆ @ 26
wks)

New
method
(∆ @ 48
wks < inj)

New
method
(∆ @ 4
wks < inj)

Worker’s $376.92
WW

$381.54

$372.00

$380.07

$363.93

Weekly
TD rate

$254.37

$248.01

$253.39

$242.63

$251.29

*Overtime would only be included if deemed regularly earned

Wage Scenarios: Different
Pay Rates
• A nurse with12 different hourly rates
• A worker with 16 different jobs with the
employer (different machines/tasks)
• A worker in a manufacturing plant who had
daily wage records showing 13 different
jobs at different rates of pay
• A firefighter who received 9 different hourly
rates while working different jobs and
different fires, along with incentive pay

Wage Scenario: The Firefighter
Wildfire Pay (Pay Category/Hourly Rate)
Training
&
Tree
Regular Presume Regular Presume Regular Presume
Burning Travel Travel Tree Service Incentive
Rate #1 OT #1 Rate #2 OT #2 Rate #3 OT #3 Shop Pay Shop OT Time
Pay Pay OT Service TT
Pay
$10
$15
$9.45
$9.75 $9.50 $14.25 $12
$9.50 $620
Location1 $11. $16.50 $12.50 $18.75
$12.50 $18.75
$10
$440
Location 2
Location 3
Location 4
Location 5
Location 6

$11

$16.50

$10

$11

$16.50

$10

$15

$268

$11

$16.50

$10

$15

$122

$10

$15

$301

$11

$9.50

$14.25

$9.45

Wage Scenario: The EMT
Rate 1

Rate 2

Rate 3

Rate 4

Rate 5

Rate 6

Rate 7

Rate 8

Rate 9

Rate 10

# of
pay rolls

OT On
Call

$21

$21.75

$23

$21.75

Unk.

$14

2

Minor
Ill.

$14

2

Call Hrs

$3.50

$3.63

$3.50

$0.31

OT

$21

$21.02

$21.00

$21.75

$22.50

Amb OT

$21

$22.03

$21.00

$22.98

$21.75

Regular

$14

$14.50

26

Vacation

$14

$14.50

8

Holiday

$7.00

$7.25

5

8

9
11
$22.85

$21.75

$22.64

$22.03

$21.75

26

Wage Scenario: The Cyclical
Worker
January 2017

◄ Dec 2016

Sun

Mon

Tue

Feb 2017 ►

Wed

Thu

Fri

Sat

1
WORK – 12 HOUR

2
3
WORK – 12 HOURS

4

5

6

7
WORK – 12 HOURS

HOLIDAY PAY AND
OVERTIME
8
WORK – 12 HOURS

9
10
WORK – 12 HOURS WORK – 12 HOURS

11

12

13

14
WORK – 12 HOURS
(switched 1/15 shift
with co-worker)

15

16
17
WORK – 12 HOURS WORK – 12 HOURS

18
WORK – 12 HOURS

19

20

21

22

23
24
WORK – 12 HOURS VACATION PAY

25
WORK – 12 HOURS

26
WORK – 12 HOURS

27

28

29

30
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31
WORK – 12 HOURS

What is Next?
• Ongoing evaluation
• MLAC discussion and input
• Rulemaking meeting with stakeholders
 January 18, 2018, 8:30 a.m.
 350 Winter Street, Room F, Salem, OR

QUESTIONS?

