OREGON
WORKERS
COMPENSATION

Monitoring the
Key Components of
L egislative Reform

Fifth Edition

January 2001




Oregon Workers Compensation: Monitoring
the Key Components of L egislative Reform

Oregon Department of Consumer & Business Services
Director, Mary Neidig

Workers Compensation Division
Administrator, John Shilts

Oregon Occupational Safety & Health Division
Administrator, Peter Del uca

Workers Compensation Boar d
Chair, Maureen Bock

InsuranceDivision
Administrator, Joel Ario

Ombudsman for Injured Workers,
Maria Carraher

Ombudsman for Small Business,
John Booton

Information Management Division
Administrator, Dan Adelman

January 2001

In compliance with the Americans with Disabilities Act (ADA), this
publication is available in alternative formats by calling (503) 378-4100 (V/TTY).

The information in this report isin the public domain and may be reprinted without permission.
Visit the DCBS Web site at: http://www.cbs.state.or.us

DEPARTMENT OF Research & Analysis Section

CON L[J 350 Winter St. NE, Room 300
&B 'g N Salem, Oregon 97301-3881
SERVI (503) 378-8254



http://www.cbs.state.or.us

Table of Contents

ITIEFOTUCTION ...ttt b et s b e b e st et b et E e e e b4 e e b e A e e h e S E e R AR e Re AR e e AR e e e R e s e e b e neeb e ee e bt ee e bt eb st e b st n b e st nb et er s 1

[ (Ko 01 FT ] 1 £ RTR TR 2

SAFELY ANA NEBITN ...ttt e b £ e st et e e e e e Rt e bt eb e e besbe e b e e besEeeE et e be et e e et e e et eneas 3

INSUIBICE ...ttt e et b e bbb e R e b SR e R e R Se e s e b e d e e e e e e Rt e R e e R e e R e SR e e R e R e e R e R R e e e n e n e 10
100 0107 0152 o1 1 YOS 15
L0 = 1Sy o]0 Tors ] oo SRR 20
L= o (o= TP ST P TSP PO UPOTURTPUPTPPRPPRPIN 27
RELUMN-TO-WOTK BSSISIANCE ......eveeteesteeet ettt ettt b b e b e s e bt se bt s e e st e b e st e R et e b e se e b e seeb e seeb e neebeseebesresenrenenne e nreneas 31
Benefits - permanent diSADITITY ...........oo i bbb bbb et et e et aeea e R re b e e 35
Litigation and administrative diSPULE FESOIULTON ..........ooviiveiieriiieie ettt eb et be b bbb e e b e e et e e e e e e e ene 39
AAVOCALES ANA QOVISOIY GFOUDS. ....veeeeeueeeeeeueesereaseetesseaaeasestessesseseseessassasssasassasssneaseasesseastasessessessessesaessensessessansensensansesesses 52

Figuresand statistical tables

Safety and health

Figures:
1. OR-OSHA inspections and consultations, 1988-1999 .........cccccieiererereereereeeresesese e e ste e sse e saeseeseeseeseessesessenns 3
2. Accepted disabling claims and employment, 1987-1999 .........ccoooeirinieie s sre e 4
3. Compensable fatality rates per 100,000 WOrkers, 1987-1999 ........ccccoccvvierererenieseesesieseeseeseeseesesessesessessessessessesses 4
4. Occupational injuries and illnesses incidence rates, private sector, 1987-1999 .........cccccvvierienevieseseseseese s seenes 5

5. Accepted disabling claims rate and private sector occupational injuries and illnesses incidence rates, 1987-1999 5
Statistical tables:

Accepted disabling claims, employment, and claims rates, 1987-1999 .........cccccvorerierievesiesesesese st seeae e 6
Permanent partial disability claims, 1987-1999........cccoeieireeicire sttt s e e e ne e ese e e s nesrenresnenneas 6
Compensable fatalities, 1987-1999........cccccuiirirererererereeseeese st sr et e e s e e e e ae e e e ese e e eneeseesesseanessensesaenrenees 6
Occupational injuries and illnesses incidence rates, private sector, 1987-1999 ..........cccoeveevereereereeeeeereeeeee s 7
Industry total casesincidence rateS, 1987-1999 .........cccirceririeieeesese e e e see et re et e s e e e ae e e eseere s e enesrenrenes 7
OR-OSHA ingpections, FFY 1988-1999 .........cccoeiiiiriererieieseeseeeeeesessessessessessestessessessessessessessessessessssessessessessessessenses 7
OR-OSHA citations, violations, and proposed penalties, FFY 1988-1999 ..........ccccvivvrrerereniereereeeeeeeeeees e seseenees 8
OR-OSHA cONSUItELioNS, 1988-1999 ........ccccirriiririerieierieiesiete sttt stesesee e ste e te st sbe st sbeseebeseebeseebeseebesaeseseesestenesbenesbenesseneas 8
Safety and health training programs, 1988-1999 ..........cccevcieirereeerere e se e e e ese e ssesresresnenrenrs 8
OR-OSHA safety and health grant programs, 1989-1999 .........ccccoirieiirinieneseseeseseereeese e sre e sresresresnesrenees 9
Worksite Redesign Program approved project and product grants, 1995-2001 ..........cccceveereereereereeresrerieseseseseesreseenns 9
Insurer loss prevention consultative programs, 1989-1999 .........cccccviiiirierieiesieseseesese e e see e ae e e e ssesresse s 9
Employers safety committee citations, violations, and penalties, FY 1990-2000..........ccccoerereererreereererresresesenennens 9
I nsurance
Figures:
6. Premium rate Changes, 1987-2001.........ccccuveierireriereeseesiereeseeseesesessessessessestestessessessessesssssessessesessessessessessessessenses 10
7. Workers' compensation premium breakdown, calendar years 1989 & 1999........ccccceveveererierrenenese e s e 11
8. Direct premiums earned and market share, by insurer type, 1987-1999 .........ccccvoevevieriesenieseseseseseeseeseeseeneenens 11
Statistical tables:
Workers' compensation premiums and rate changes, 1987-2001 .........coeveereeierieriereseseseeseseseeseeseeseeseeseeseesesseens 12
Workers' compensation average premium rate ranking, 1986-2000 ...........ccccererereereereereesesressesesresessesseseesseseessenes 12
Workers' compensation premium market share, by insurer type, 1987-1999.........cccooevvvievevesieseseeseseseeseeeeseeeens 12
WC insurance plan (Assigned Risk Pool) characteristics, 1987-1999 .........cccvevvierieveseniesnseseseseeseeseeseeseeeeesneens 13
Assigned Risk Pool tiered rating plan credit, 1991-1998 ..........ccooeiiriirieneeerere e e ettt se e e ens 13
SAIF Corporation financial charaCteristics, 1987-1999 .........ccoviirereiirereseseee e eae e se e se e sresresnesrenees 13
Private insurers’ financial characteristics, 1987-1999 ........cooooiiiirriinee et 14
Employers and employees, by iNSUrer type, 1999 .........ooviiiiierie it eie e se ettt st ne e ens 14

Premium adjustment program for contracting employers, 1991-1995 ..........ccccevererierrerieneniesesese e seeee e eneens 14



Compensability

Figure:
9. Percentage of disabling claims denied, FY 1989-2000 .........cccccrereriereererieeeeeresesreseseeseesseseeseessessesesssssessseseesens 15
10. Magjor contributing cause study: percentage of disabling cliamsinitially denied ..........cccccocvivvivvivnceivncne s, 16
11. Magjor contributing cause study: benefit changes due to statute amendmEeNtsS..........cocvveevererierererereseeseeseeenns 17
Statistical tables:
Total reported claims, FY 1989-2000 ..........cceiuerueriereeeeeeeseeessesessessesseseeseessessessessesseseessessesesssessssesssesessessessessessenes 18
Accepted disabling stress claims, 1987-1999 ........cccceierirrieriereeeeere et s r e te e se e s eee e seesesnesnesrenrenes 18
Disabling occupational disease claims, FY 1989-2000 ..........cccceierereereereeieeesesesesseseesseseesseseessessessessssssssessessesesseens 18
Disabling aggravation claims, 1991-1999 .........cccccoiiiiirieiieresese e se e e e se e e e e se s e sessesseseessesenseneeneeneeneens 19
Claims processing
Figures:
12. Percentage of claims closed by insurers, 1987-1999 .........ccccovoeviriienenieseseeseseseeseeee e ssesse e ssessessesressessesnens 20
13. Median days from injury to first closure, 1987-1999 .........cccceveiirerereercieereeeee ettt 20
14. Insurer performance on acceptance or denial and on first payments, 1990-1999 .........cccocvvvevieneniesesesesenseens 21
Statistical tables:
WC claims examiners certified, FY 1991-1999 .........cccviiiiiieineiese sttt sttt st 23
Insurer closure aCtions, 1987-1999 .........cccuciiiriririreerie sttt b ettt ettt b et et et ne st n b et et 23
Insurer closures, by benefit type, 1987-1999........ccviiiereeereeeeeee et sa et e e r e nnenre e s 23
Time lag from injury date to first closure, 1987-1999........ccccciiirerirerereereeee et a e seenes 24
Time loss days paid, 1990-1999 ........cccceiirereriereeereereeeeer e ee e s e st esre e e s ee st e steseessesaeee e eseeseeseeneesesneesessessesaenreneees 24
Insurer claim acceptance and denial, median time lag days, 1988-1999..........ccccccvvererereereeeereeesere e 24
Insurer timeliness of first payments, 1990-1999 .........ccciiererereeere s e e e re e e reere e snesrenrenes 25
Insurer timeliness of acceptance or denial, 1990-1999........cc.cieiireiereereeeeer e ne e ens 25
Insurer timeliness of filing forms 801 and 1503, 1990-1999 .......cccccciriiiieeirere e e e se e ene e eneens 25
Workers' compensation information line calls for assistance, 1990-1999 .........ccccvivvevererereeneeseeree e 26
Civil penaltiesissued, 1990-1999 .........ccoiiiirerererereere et e er et e e et eesee st e e seeseenteeereeseeseeeeneeseeneenenreneennenrenres 26
Abuse complaint investigations, FY 1991-2000.........cccccitrererueriereeieesesesesesressessessesseseessesseseesssssessessesessessessessesseses 26
Medical
Figures:
15. MCO insurer contracts in effect at the end of the fiscal year, FY 1991-2000........ccccoourererenenienienieree e 27
16. Medical losses paid by SAIF and private insurers, 1989-1999 ..o 28
17. Medical payments by provider tyPe, 2000 .........cccoeeriererererisieseseeseesie e seesse e e s esse e sesbe s b stesbeseeseeeeeeneens 28
Statistical tables:
Managed care organizations, employers, and employees covered, 1993-1999 .........ccccoiiriiiniririenienere e 30
MCO contracts with insurers and self-insured employers, FY 1991-2000 .......cccooerierreremienieneneneneesesie e 30
SAIF and private insurers' total paid and medical paid, 1989-1999 .........cccoiiiiieiineieeeeeeer e 30
Average medical cost after closure, 1990-1999..........ooi ettt e e bt e e b e e e 30

Return-to-work assistance

Figures:
18. Vocational assistance cases opened, 1987-1999.........coo it ae e sae b e e 31
19. Preferred Worker contracts started, FY 1988-2000 .........c.coiiueirieienenineneniesese st 31
20. Employer-at-1njury programs approved, 1993-1999 .........coo et sre s 32
Statistical tables:
Preferred Worker contracts started, FY 1988-2000 ..........ccuuerirerirrerieeneee st s snens 33
Preferred Worker contract COSES, FY 1988-2000 .........coueuerieuerreieireesrenesresesre st seese s s s sesresesseseeseseesessesessenesseneas 33
Preferred Worker premium exemption program, FY 1991-2000 ..........courererereereeierienenesesiesiesieseeseesseseeseseseeneens 33
Employer-at-Injury programs approved, 1993-1999 ..ottt s se e e s sbe e e 33
Vocational asSiStanCe, 1987-1999 .........c.ccuiiiriieiirieiree ettt ettt b b 34
Vocational assistance plans and return-to-work rates, 1987-1999 ..........ccooiiireririniene e 34

Handicapped Workers Reserve claims and costs, FY 1987-2000 .........cocoriiereerieririeneneniese st see e 34



Benefits - permanent disability

Figures:
21. Maximum PPD benefits, FY 1987-2000 .........ccccveerririririeerieesieessenessesesesessesseseseesesessessesessssessessssessesessesessenes 35
22. Cash benefits paid to workers for accepted disabling claims, 1987-1999.........ccccocevivveveninnnneneseseeseeseeseeseenens 36
Statistical tables:
Oregon percentile ranking for maximum benefits, 1988-2000 ..........ccoovrererereererreereseseseseese e seeseeseeseeseeseeseesessens 37
Maximum PPD benefits, FY 1987-2000 ........cccceerrrereeiereniereeteseeeseeeseeieseeseseesessesestesestesessesessesessesessesessessssessenesseneas 37
Average degrees for permanent partial disability cases, 1987-1999 .........ccccovevereriereerierecieeer e 37
Average dollars for permanent partial disability cases, 1987-1999........cccccivievirieninsnsenese e e 38
Permanent total disability, 1987-1999 ........c.ccciieirirecerese e e e e e s e er et e e et et st e e e e e e eneens 38
Cash benefits paid to injured workers for accepted disabling claims, 1987-1999 ..........ccccvcvvivvevererereereeresreereenens 38

Litigation and administrative dispute resolution

Figures:
23. Hearing request rates on disabling claims closures, 1987-1999 .........cccccvivererererereereeeeeeseeseseesesessessessessesees 41
24. Requests for hearing, 1987-1999 .........ccciiieiiiirerereeseese e e e s et e s e te e srestesbesee st ansesaeneeseeseesessessessesannrenees 42
25. Median time lag, hearing request to order, all cases, 1987-1999 .........cccvieiienererenienesese e seeseesee e seeseeseeeenens 42

COUNT CASES ....eueeueeteeteete ettt sttt et e et e s e st e he e bt e b e e b e o8 £ R e SR e A8 £ s e s e e e e e s e e R e e Reeh e AR e AR e SR £ e R e AR SR £ R e AR e 1E 2 s et e s e e eneene e st abenbeanennennes 44

Statistical tables:
Reconsideration requests and orders, 1991-1999 ........cccriiirierieir s se e e s se e e e re e srenresrennens 46
Medical dispute requests and orders, 1990-1999.........cccriiireriere et nnennen 46
Medical dispute requests, by iSSUE, 1990-1999 ........ccoovviirieriiririerereee e e se et e et et nee e e e e e eneens 46
Vocational dispute requests and orders, 1991-1999 .........cccoreeieeierieriesiere e nre s a7
Administrative penalties for claims processing delays, FY 1991-2000 .......cccccvoevererinirreseseseeseeseeseeseeseeseesessesseses 47
Contested case hearings, requests and orders, 1994-1999.........ccceverererererieereeeree e s se e e e e eneas 47
Contested case hearings requests, by iSSUE, 1995-1999........ccccciiiriiieiinire e e see s e e reeseeee e e e see e ssesresresnesrenes a7
Hearings request rates on claim closures, 1987-1999........cccovcerieeeeirire st se e e eseese s e sresresaesnens 48
Hearings requests, orders, and appeal rates, 1987-1999 ..........cceiviieiirierinnireseseeseeseeseeseeessesseesessese e ssessessessessesnens 48
Percentage of hearings orders involving selected issues, 1987-1999.........ccccvvviinieninnenesieseseeseseeseesee e seeseeeeneens 48
Disputed claim settlements (DCS) at hearings, 1987-1999 .........cccciviierereereieereeesere e se et ese e eneens 49
Claims disposition agreements, FY 1991-2000 .........cceeuririererereseseessesessessesseseeseesessessessessessesssssessessessessessessessesens 49
Board review requests, orders, and appeal rates, 1987-1999 ......cccccecrierieeieriiriese e 49
Court of Appeals requests and orders, 1987-1999.........ccccevieiieieririereserese s e s sre s s sre s sresteseeseeseeeeeeneenens 50
Median time lag days from request to order, 1987-1999.........cccoeierieriiiiisesie s seseesee e e ese e ese e e sresresnesnens 50
Median time lag days from injury to order, 1987-1999.........ccccvieiiririeiereseseseeeee e se ettt se e e neeneens 50
Board own motion orders and reopened claims reserve costs, 1987-1999 ........ccccccvierinieninnenenieneeseeseeseeseeeeesneens 51
Claimant attorney fees and defense legal COStS, 1987-1999 ........ccocvieiiriirerereereereeee et snesrenes 51
Claimant attorney fees, by appeal 1evel, 1987-1999........ccce it r e snesrenes 51

Advocates and advisory groups

Figures:
26. Ombudsman for Injured Workers contacts, 1988-1999 ...........ccccceieririeriesiesieseeses e e seeee e s e sre e srenes 52
27. Small Business Ombudsman inquiries, 1991-1999 ..........ccccciiiieiiririereseeseeseeseeseeessese e e e e see e seeseeneeseeseesens 52
Statistical tables:
Ombudsman for Injured Workers activities, 1988-1999 .........ccccccuririirienierieresesieseesees e seeseeee e ee s s sre e e srenees 53
Ombudsman for Injured Workers, percent of inquiries by major issue group, 1999 & 2000.........cccceeveereererierennnns 53
Small Business Ombudsman actiVities, 1991-1999 .........ccviiirriirrerieereereeesiee sttt s be s b seebeseese e 53
Appendix - Oregon workers compensation reform legislation
S = Y=o 1= 1 o OSSR 54
INSUMBINCE ...ttt ettt ettt sttt e e bt et e s b e e aeeeh e e st e eh e e b e ehe 2 e e £ae £ oRe 2 ae e oae 2 e e SHe e aEe AR e e b e eh e e b e eR e e b e ehs e bt eas e bt eaeeabeeasesaeensesanesens 55
L0 1010720757 o1 1 Y 56
ClaIMS PrOCESSING .vuveuvevereereeeeeeseeeeseesessessessessessssaessessessensessessessesessesseasessessessssessessesensessensesensessessessessessessessessessensensensensenennes 57
L= [T OSSP 59
RELUMN-EO-WOIK @SSISIANCE ...ttt ettt a e bt e st e heeb e s bt eaeeb e beseeeE e b e ab e eE e besEese e e e nseneeneebeeaeeneebesbesaesbetas 61
Benefits - permanent diSBDITITY ..........ooo ittt b et bt e ettt he et Re b e b e ere e 61
Litigation and administrative diSPULE FESOIULTON .........c..ciiiiiiierieie st sttt e e ae b sbe b b e besbese e s e s e e e e enea 62

AAVOCALES AN AOVISOIY GrOUDS .. euveeeueereereeeeseesessessessessesaessesesssessessessessessessessessesssssesessessessessessessessensessessensessessesessessessessessessens 65



Oregon Workers' Compensation: Monitoring
the Key Components of Legidative Reform

In 1986, Oregon ranked sixth high-
est in the nation in average workers
compensation premium rates paid by
employers and had one of the
nation’s highest occupational injury
andillnessclaimsfrequencies. Atthe
same time, medical and permanent
disability costs for injured Orego-
nians were among the highest in the
nation, while benefits were consid-
ered among the lowest.

During the 1987 legislative session,
major reform legislation, HB 2900,
was enacted toimprove theworkers
compensation system. Three years
later, Oregon’s premium rate rank-
ing had improved a little to eighth
position, but this left much room for
improvement. Workers' compensa-
tion costs remained an urgent prob-
lem, and many small employer poli-
cieswere canceled. These conditions
provided the impetus for further re-
formswhich culminated in May 1990
with the passage of SB 1197 and SB
1198 during a special session of the
Oregon legislature. The 1991 and
1993 legislatures implemented sev-
eral refinements to the reforms. By
the end of 1994, several court deci-
sions had lessened the impact of
some reform provisions. The 1995
legislature passed SB 369 in May
1995, which contained statutory
language that conveyed moreclearly
the legidative intent of SB 1197. It
also restored the exclusive remedy
doctrine for denied claims, which a
1995 court decision had brought into
guestion. Further increases in ben-
efits were also adopted. The 1997
legislature made few major changes.

The 1999 |egidature made somerela-
tively minor changesto theworkers
compensation system. One signifi-
cant change was transferring all
claim closure responsibility to

I ntroduction

insurers and self-insured employers
effective mid-2001.

The 1999 legislature also allocated
funds for a study of the effects of
some of the changesto the workers
compensation law. One purpose of
the study was to measure the effects
on costs and benefits of the “major
contributing cause” language intro-
duced into the law in 1990 and re-
vised in 1995. The findings are sum-
marized in the compensability sec-
tion of thisreport. Thefull report can
befound at www.cbs.state.or.us'wed/
docs/finalmcc.pdf.

In addition to these reforms, the leg-
idature had theforesight to createthe
Department of Insuranceand Finance
effective July 1, 1987 (with further
restructuring and a name change to
the Department of Consumer and
Business Servicesin 1993). Virtualy
all administrative and adjudicative
functions of theworkers' compensa-
tion system reside in this agency.
Throughout the past decade the de-
partment has implemented adminis-
trative innovations, not explicitly
provided for by legislation, that have
positively influenced the workers
compensation system. No other state
hasthe unique opportunities provided
by this structure, which renders
safety and health enforcement and
consultative services; regulates the
workers' compensation system; sets
workers' compensation insurance
rates; resolves disputes administra-
tively; and provides a forum for
quasi-judicial dispute resolution
when litigation cannot be avoided.

Under the leadership of three gover-
nors and the legislature, and with
much assistance from business and
labor, Oregon has become anational
model for workers’ compensation
reform and improved workplace

safety and health. The changesintro-
duced over the past decade have led
to lower costs to employers and
higher benefits for workers. Oregon
has significantly reduced premiums.
Moreover, Oregon’s on-the-job in-
jury, illness, and fatality rates con-
tinue to fall.

Oregon has
become a
national
model for
workers

compensation
reform and
improved
wor kplace
safety and
health

Thisdocument isthefifth report that
comprehensively describesthe goals
of Oregon’s legislative reform, its
key components, and the statistical
measuresthat show the effect reform
has had on the workers compensa-
tion system through 1999 . The prior
edition dealt with changesintroduced
by legislative reforms from 1987
through 1997. This report contains
nine sections: safety and health, in-
surance, compensability, claimspro-
cessing, medical, return-to-work as-
sistance, permanent disability ben-
efits, litigation and administrative
dispute resol ution, and advocatesand
advisory groups. Each section high-
lightsakey component of reform and
includes a description of reform
goals, legislative changes, major
findings, and statistical measures.
The appendix includesasummary of
the reform legidlation.



Oregon Workers' Compensation: Monitoring
the Key Components of Legidative Reform

V In spite of a 44 percent growth in
employment from 1987 to 1999, the
number of accepted disabling claims
dropped 37 percent and compensable
fatalities 40 percent.

V Permanent partial disability claims
decreased 42 percent from 1987 to
1999, and the PPD rate per employee
dropped 60 percent during the same
period.

v Injury and illness frequencies, as
measured by the U. S. Bureau of La
bor Statistics, have dropped substan-
tially. The lost workday cases inci-
dencerate decreased 38 percent from
1987 to 1999, while the total cases
incidence rate dropped 36 percent.

vV OR-OSHA inspections, at 5,714 in
FFY 1999, were the second highest
since the 5,740 inspections in FFY
1992, and employees and employers
trained per year reached arecord high
of over 20,000 in 1999.

Vv Workers' compensation premium
rates have decreased by 57.3 percent
since 1990, saving Oregon employ-
ers$5.6 billionin direct costs. Based
on 2000 premium rates, Oregon’s
average workers' compensation pre-
mium rate ranked thirty-fourth high-
est in the nation, a significant im-
provement from sixth highest in
1986.

V After increasing in 1989 as aresult
of changes in SAIF Corporation’s
claims management practices, denial
rates on disabling claims have re-
turned to a level approximately two
to three percentage points higher
post-reform.

v The number of time loss days paid
declined between 1990 and 1999: the
average (mean) by 44 percent and the
median by 19 percent.

V Insurer performance on timeliness
of acceptance or denial of claimsim-

Highlights
proved from 85 percent in 1990 to 96

percent in 1994. It fell to 93 percent
in 1999.

v The Oregon workers compensa-
tion system wasone of thefirstinthe
nation to identify and investigate
alegations of inappropriate actions
by employers, insurers, workers, and
others. From FY 1991 through FY
2000, over 2500 investigations of
fraud or abuse complaints were
opened.

v Almost 991,800 employees, 62 per-
cent of Oregon’s workers, are now
covered for medical servicesby man-
aged care organizations (MCO).

Vv Vocational assistance cases
decreased 91 percent from 1987 to
1999; costs declined 77 percent. The
Preferred Worker program, which
providesincentives for employersto
hireinjured workers, grew 75 percent
from 1988 to 1996, before dropping
aong with the number of PPD cases.
The Employer-at-Injury program,
which provides benefits to employ-
erswho return their injured employ-
ees to work quickly, grew from 447
programsin 1993 to 10,065 programs
in 1998 before declining a little in
1999. The decline came mostly from
fewer programsfor disabling claims.
Nearly 5,100 of the programs ap-
provedin 1999 werefor nondisabling
claims; as a result, thousands of
claims were closed before being
classified as disabling.

v Maximum scheduled and unsched-
uled permanent partial disability
(PPD) benefits for injured workers
received atremendousboost in 1995.
With subsequent increases, the maxi-
mum scheduled PPD benefits were
309 higher at the end of fiscal year
2000 than in fiscal year 1987; un-
scheduled PPD benefits were 366
percent higher. Maximum PPD ben-
efits are now amost at the national
median compensation level.

2

v After more than twenty consecu-
tive years of increases, requests for
hearings dropped 60 percent since
1989; requestsfor board review de-
clined 51 percent between 1991 and
1999.

Vv Hearing request rates on disabling
claim closures decreased from 21
percent in 1989 to five percent in
1999. Permanent disability, which
was at issue in 46 percent of hear-
ings ordersin 1987, was at issue in
only 8 percent of the 1999 orders.

v In 1999, on the average, it took
71 days to issue a reconsideration
order. The median number of days
toissueamedical disputeorder was
85, and toissueavocational dispute
order was 28.

v The median time lag for arequest
for WCB hearing to ahearing order
dropped 45 percent from 1987 to
1999, while that for board review
dropped 77 percent since its peak
in 1989.

V Attorney fees out of claimants
compensation dropped from its peak
of $21.4 million in 1991 to $16.0
million in 1999. The composition
a so changed very much during this
period: on Appellate Review Unit
reconsideration from 1.4 percent to
5.6 percent, in claim disposition
agreements from 29.9 percent to
36.9 percent, at WCB hearingsfrom
64.5 percent to 53.1 percent and on
board review from 4.2 percent t0 3.8
percent.

v The number of contacts with the
office of the Ombudsman for
injured workers increased rapidly
over thelast few years. In 1999 and
2000, the issues that prompted the
most inquiries were benefit issues,
followed by medical issues, claim
processing issues and settlement.
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The best way to reduce the cost, hu-
man suffering, and lost productivity
associated with workers' compensa:
tion claims is to reduce workplace
injuries, illnesses, and fatalities. The
Oregon legislature was among the
first to recognize the importance of
safety and health in workers' com-
pensation reform. It significantly in-
creased the emphasis on safety and
health in the workplace. The in-
creased emphasis was achieved in a
number of ways: by increasing the
safety and health enforcement, train-
ing, and consultative
staff; by using penalties

7,000 -
against employers who

violate state safety and @ 6000 15.8%
health regulations; by & 5,000 -
requiring insurer loss 3
prevention consultative § *°% |
services; by providing g 3,000 -
employer and employee g 2000 |
training opportunities &
through atraining grant = 1,000
program; by requiring 0

joint labor-management
safety committees; and
by targeting safety and
health inspections more effectively.
The legidlature recognized that im-
proved safety and health requiresthe
cooperation of labor, management,
and government. The department’s
Occupational Safety and Health Di-
vision (OR-OSHA) provides |leader-
ship and support to business and labor
through a balanced program of en-
forcement and voluntary services.

The mgjor legislative changes oc-
curred between 1987 and 1991. More
recent legidlative changes have in-
volved agriculture. In 1995, small
agricultural employers who had not
had serious accidents and who fol-
lowed specified training and consul-
tation scheduleswere exempted from
scheduled inspections. Small agricul-
ture employers without high injury

lill

1988

Safety and health

rates were exempted from OR-
OSHA'’s safety committee require-
ments. In 1997, the legislature
transferred to the department fromthe
Bureau of Labor and Industries the
authority for enforcement of the law
that requiresfarmworker camp opera-
tors to provide seven days of hous-
ing in the event of camp closureby a
government agency. The 1999 legis-
lature exempted corporate farmsfrom
occupational safety and health re-
quirementswhen thefarm’ sonly em-
ployees are family members. Also

based assessment that provides em-
ployers and employees with a confi-
dential means of evaluating their
safety and health programs. Oncethe
assessment is completed, employers
may contact OR-OSHA for aconsul-
tation. OR-OSHA,, in conjuction with
the Oregon construction industry,
also developed the Joint Emphasis
Program (JEP) to reduce construction
injuries and fatalities. The program
is a cooperative effort with manage-
ment, labor, and government to de-
sign focused joint training sessions

Figure 1. OR-OSHA inspections and consultations, 1988-1999
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in 1999, the legidature passed a bill
directing OR-OSHA to notify certain
employersof theincreased likelihood
of an inspection, and to focus OR-
OSHA enforcement activities on the
most unsafe workplaces.

OR-OSHA ismonitored through fed-
eral OSHA by means of its strategic
plan. OR-OSHA developed its stra-
tegic plan over 18 months with input
from OR-OSHA staff, and Oregon
employers, businesses, and labor
groups. OR-OSHA'’sfive-year stra-
tegic plan wasthefirst to be approved
by federal OSHA and became a
model for other states. Infederal fis-
cal year 1999, OR-OSHA devel oped
programs and tool s to assist empl oy-
ers toward self sufficiency in safety
and health. One such tool is a web-

and communicate safety problems
and solutions through outreach
efforts.

Consultative Services

For the period 1988 to 1992, OR-
OSHA consultationsincreased nearly
five-fold. The numbers have varied
sincethen, but have remained around
2,000 per year. Also, asaresult of a
43 percent increase in OR-OSHA
staff subsequent to the passage of SB
11971in 1990 (from 170to 243), OR-
OSHA training of both employers
and employees increased greatly.
Attendance at public education and
conference training sessions has
totaled close to 62,000 over the past
three years.
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From 1989 to 1999, workers com-
pensation insurance carriers provided
mandatory loss prevention consulta-
tive services to 17,234 employers.
Employers with at least three ac-
cepted disabling claims and aclaims
rate above the statewide average or
with at least 20 claims were required
to receive these services. In an OR-
OSHA administrative rule, effective
July 15, 1999, insurers assumed the
responsibility for identifying employ-
ers needing |oss prevention services.
Asaresult, theinsurer must offer as-
sistance in developing aloss preven-
tion plan to each employer with a
claims frequency or severity greater
than the averagefor itsindustry. OR-
OSHA will continue to monitor and
enforce the requirements of insurers
to provide these services, but will no
longer identify which employers
must receive services.

OR-OSHA inspections

The number of OR-OSHA inspec-
tionsincreased by 19 percent between
1990 and 1992, from 4,826 to 5,740.
Inspections decreased in 1997 to
4,562. Since then, 1998 and 1999
have shown an increase. At OR-
OSHA'’s current rate of inspections,
it would take about 14 years to in-
spect al Oregon employers. Thisis
down 39 percent from the 1997 esti-
mate of 23 years. OR-OSHA penal-
ties assessed from employer
violations of state safety and health
standards rose from $2.4 million in
1998 to $3.0 million in 1999. The
1999 assessment was 58 percent
higher than that in 1988, although
down nearly three million dollars
from the 1995 high of $5.8 million.

OR-OSHA grants

Since 1990, OR-OSHA has awarded
over $1.6 million in grants to non-
profit organizations and associations
to develop innovative occupational
safety and health training programs.
OR-OSHA has also awarded
Worksite Redesign Program project
and product grants to develop new
solutions to workplace ergonomic,

ers. In a recent study, the
department’s Information Manage-
ment Division surveyed employers
who had been inspected by OR-
OSHA and asked them to rate the per-
formance of compliance officers. In
general, theratings of compliance of-
ficers were favorable. On about 90
percent of the completed question-
naires, compliance officers were

Figure 2. Accepted disabling claims and empl oyment, 1987-1999
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health, and safety problems. As of
September 9, 2000, 32 Worksite Re-
design project grant applicationswere
approved with almost $2.4 millionin
grants; 249 product grants were ap-
proved, with $1.0 million in grants.

One factor in the success of OR-
OSHA'’s consultation and enforce-
ment activities in reducing injuries
and illnesses is the performance of
its consultants and compliance offic-

rated from good to excellent on gen-
eral knowledge of their job and near
the top on afive-point scale on their
professional and personal attributes.
Over 95 percent of the respondents
rated the compliance officers as be-
ing clear intheir ability to explainthe
reason for the inspection and the
rights and responsibilities of thefirm
inspected.

Figure 3. Compensabl e fatality rates per 100,000 workers,
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Injury rates

Thenumbersand ratesof injuriesand
fatalities have dropped substantially
over the past several years. From
1987 to 1999, employment grew 44
percent. In contrast, the number of
accepted disabling claims decreased
37 percent. Compensable fatalities
declined 45 percent between 1987
and 1997, to 43 in 1997. Thisis the
fewest recorded in Oregon. There
were 47 compensable fatalities in
1999. As aresult, the accepted dis-
abling claims rate and the compens-
able fatality rate declined by 57
percent and 59 percent respectively.
Also, as determined by the U. S. Bu-
reau of Labor Statisticssurvey of em-
ployers, the lost workday cases
incidence rate decreased by 38 per-
cent from 1987 to 1999, whiletheto-
tal cases rate dropped by 36 percent.

Thereis other evidence that employ-
ers are reducing hazards, thereby re-
ducing the number and cost of
workplace injuries, illnesses, and fa-
talities. A 1995 department study
found that OR-OSHA consultants
noted 1,528 serious hazards at 107
establishments. Subsequent inspec-

tions of the same establishments re-
sultedin citationsfor 173 alleged se-
rious violations. This indicates that
these employers had reduced serious
hazards by 89 percent. A companion
study found that the same 107 estab-
lishments had an 18 percent decrease
in accepted disabling injury claims
in the two years following the con-
sultation; in contrast, they had a 34
percentincreaseininjuriesin theyear
prior to the assistance.

related claims and frequencies. Fac-
tors such as changes in the definition
of compensability, insurer claims
management practices, and alter-
ations in the economy and industrial
mix affect changes in both claims
volume and freguencies. Neverthe-
less, theincreased emphasis on safety
and health has played amajor rolein
the reduction of both the number and
frequencies of work-related claimsin
Oregon. Thetotal direct cost savings

Figure 4. Occupational injuriesand illnessesincidence rates, private sector,
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It is difficult to quantify how much
the increase in the safety and health
emphasis a one has decreased work-

1987-1999

O Lost workday cases
m Nonfatal casesw/o lost workdays

to Oregon employers due to the re-
duced number of claims has been ap-
proximately $5.6 billion since 1990.

Figure 5. Accepted disabling claims rate and private sector occupational injuriesandillnesses
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Notes: The claims rate is the number of accepted disabling claims per 100 workers. The days away from work rate is the number of injuries and illnesses per

100 private sector workers that resulted in days away from work. The lost workday cases rate is the number of injuries and illnesses per 100 private sector

workers that resulted in days away from work or restricted duty or both. The total cases incidence rate is the total number of injuries and illnesses per 100

private sector workers.
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Statistics
Accepted disabling claims, employment, and claims rates, 1987-1999
Accepted Employ- Claims
disabling ment rate
Y ear clams (1000s) (per 100)
1987 41,033 1,105.2 3.7 The number of accepted disabling claims decreased
1988 43,660 11611 38 by 37 percent between 1987 and 1999; employment
1989 39,170 1,214.9 32 grew 44 percent over the same period. The claims
1990 35,857 1,258.6 2.8 rate declined by 57 percent over the period.
1991 31,479 1,258.6 25
iggg gg;ﬁ? igigi gg Note: The 1997 employment figure has been revised
1994 31,530 1378.8 23 since the last edition of this report.
1995 30,564 1,431.6 21
1996 28,389 1,487.3 19
1997 27,922 1,547.8 18
1998 27,049 1,575.5 17
1999 25,802 1,597.0 16

Permanent partial disability claims, 1987-1999

PPD PPD rate

Year clams (per 100,000)
igg; Eggg 1(1)22 Thenumber of PPD claims decreased 42 percent between

' ' 1987 and 1999, and the PPD rate decreased 60 percent.
1989 13,800 1,136 . . . X

Much of this reduction can be attributed to increased

1990 13,731 1,091 emphasis upon workplace safety and health
1991 9,980 793 '
1992 9,562 747
1993 9,348 710
1994 9,531 691
1995 9,495 663
1996 9,060 609
1997 8,060 521
1998 7,765 493
1999 7,441 466

Compensablefatalities, 1987-1999

Number of Fatality rate
Y ear fatalities (per 100,000)
1987 78 7.1 The number of compensabl e fatalities decreased 45 per-
1988 81 7.0 cent to 43 casesfrom 1987 to 1997 and increased sightly
1989 75 6.2 to 52 in 1998, dropping to 47 in 1999. The 47 deathsin
1990 64 5.1 1999 were the second lowest recorded in Oregon. The
1991 65 5.2 fatality rate in 1999 was 59 percent lower than the 1987
1992 63 4.9 rate.
1993 64 4.9
1994 55 4.0
1995 48 3.3
1996 54 3.6
1997 43 2.8
1998 52 3.3
1999 47 29
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Statistics
Occupational injuriesand illnessesincidencerates, private sector, 1987-1999
Total L ost workday
cases IR cases|R
Y ear (per 100) (per 100)
1987 109 56
1988 11 56
1989 106 52
1990 101 48
1991 91 44
1992 91 44
1993 90 44
194 87 42
1995 88 41
199%6 78 38
1997 78 36
19938 69 34
1999 70 35

Thelost workday casesincidence rate (IR) declined 38 per-
cent between 1987 and 1999; the total cases rate dropped
36 percent over the same period. The 1999 incidence rates
increased dightly over the record low rates of 1998.

Industry total casesincidence rates, 1987-1999

Agriculture, Transportation,

forestry, Con- Manufac- public
Year  fishing  struction turing utilities
1987 142 156 169 113 'I_'he indqstr_y divis ons that have the hi ghe_st rates of occupa-
1983 127 156 175 101 tional injuries and illnesses had declines in total casesinci-
1989 131 161 168 106 dence rates ranging from 13 percent to 49 percent between
1990 17 154 156 107 1987 and 1999. The agriculture, forestry and fishing sector
1901 103 141 142 100 had the largest percentage decrease in total cases incidence
1992 103 133 129 103 rate.
1993 98 127 128 107
194 93 118 123 99
1995 91 118 123 91
1996 91 118 105 91
1997 87 102 104 15
1998 73 86 103 7.7
1999 72 93 105 98
OR-OSHA inspections, FFY 1988-1999
Federal Percent
fiscal Covered in
year Number workers compliance
1988 5,694 147,400 19.4% OR-OSHA inspections increased by 10.5 percent between
1989 5,134 167,619 21.8% 1998 and 1999 after reaching their lowest levels in 1997.
1990 4,826 158,312 18.9% The percentage of employersinspected who werein compli-
1991 5,505 164,504 16'52”’ ancewith all safety and health regulations has generally risen
1992 5,740 201,903 15.3% since 1992. The number of workers covered by inspections
1993 5,620 248,240 18.1% . .
1994 5,031 265,613 19.2% increased in 1999 after a trend of decreases from 1995 to
1995 5,474 227,427 23.4% 1998.
1996 5,185 195,630 24.6%
1997 4,562 182,101 27.0%
1998 5173 152,355 26.6%
1999 5714 169,279 25.6%
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Statistics
OR-OSHA citations, violations, and proposed penalties, FFY 1988-1999
Federal
fiscal Penalties
year Citations Violations ($ millions)
1988 4,336 15,740 1.9 OR-OSHA penalties for employer violations of safety and
1989 3,874 12,353 15 health standards were 25 percent higher in 1999 than in 1998,
1990 3,750 14,006 2.8 but they were 48 percent lower than the 1995 high of $5.8
1991 4,452 17,139 2.8 million. The numbers of citations and violations have be-
1992 4,683 19,412 32 | guntoincrease after atrend of decreasesfrom 1992 to 1997.
1993 4,462 17,621 4.7 The average penalty per violation increased in 1999 after a
1994 3,960 15,295 4.6 drop in 1998,
1995 4,070 15,303 58
1996 3,812 12,434 2.9
1997 3,251 10,357 39
1998 3,716 11,365 2.4
1999 4,034 11,435 3.0
OR-OSHA consultations, 1988-1999
Number of Number of  Employees
Y ear requests  consultations  reached
OR-OSHA consultations increased nearly five-fold between
ggg wﬁ ggi wﬁ 1988 ar_ld 1994 as a resu!t of adgliti onal staff and incregsed
1990 N/A 943 N/A emphasi son the consultative services program. Consultat!ons
1991 N/A 1,726 N/A fjropped 26 percent from 1994 tp 1997. The number hassince
1992 2,800 2,493 343,116 increased 17 percent to 2,130 in 1999. The number of em-
1993 2,104 2,089 249,387 ployees reached in 1999 was 32 percent lower than the 1992
1994 2,134 2,482 256,604 figure, but was 52 percent higher than the 1997 low of 153,922.
1995 2,157 2,153 231,113
1996 1,931 1,854 233,732 Note: Consultations do not include mandatory loss preven-
1997 1,900 1,828 153,922 tion services.
1998 1,876 2,050 218,565
1999 2,185 2,130 233,731

Safety and health training programs, 1988-2000

Attendance at
Year training sessions
1998 15,494
1999 27,104
2000 19,275

Attendance at public education and conference training ses-
sions in calendar year 2000 was 29 percent lower than in
1999. This drop was largely due to attendance at the 1999
Governor’s Occupational Safety and Health Conference,
which is held every other year. Training was accomplished
with theuse of ED-NET, conferences, public workshops, and
on-site specia technical training sessions.
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Since the start of the grant program, just over $1.6 million
has been awarded for 54 approved grants for organizationsto
develop innovative safety and health training programs.

Statistics

OR-OSHA safety and health grant programs, 1989-1999
Total $

Period Grants awarded

1989-91 11 $309,658

1991-93 9 271,100

1993-95 12 342,780

1995-97 12 370,595

1997-99 10 325,923

Worksite Redesign Program approved project and product grants, 1995-2001

Approved Approved
project  Tota $ product Tota $
Period grants  awarded grants  awarded
1995-97 6 $364,673 0 $0
1997-99 17  $1,442,385 66 $753,312
1999-01 9 $551,142 183 $287,843

Since the start of the grant program, ailmost $2.4 million has
been awarded for 32 approved project grants and $1.0 mil-
lion has been awarded for 249 approved product grants.

Note: The number of grants are the numbers of employers
receiving grants. The 1999/2001 awards are the number of
grants awarded as of September 9, 2000.

Insurer loss prevention consultative programs, 1989-1999

Percent of
Y ear Number employers
1989 2,239 3.3%
1990 1,888 2.9%
1991 1,582 2.3%
1992 1,450 2.1%
1993 1,490 2.1%
1994 1,500 2.0%
1995 1,560 2.1%
1996 1,519 2.0%
1997 1,392 1.8%
1998 1,324 1.7%
1999 1,290 1.6%

The percentage of employers requiring insurer loss preven-
tion services (three or more accepted disabling claims and a
claimsrate above the statewide average, or at least 20 claims)
remained about the same from 1992 to 1996. It has declined
dlightly each year since, to alow of 1.6 percent in 1999.

Employers safety committee citations, violations, and penalties, FY 1990-2000

Fiscal Proposed
year Citations  Violations penalties
1990 128 131 $13,040
1991 223 236 24,730
1992 891 1,023 61,530
1993 781 963 49,410
1994 754 927 60,930
1995 820 980 146,070
1996 703 858 102,835
1997 718 878 74,635
1998 848 953 139,855
1999 1,011 1,147 129,390
2000 920 974 139,455

In FY 1992, there was alargeincreasein all three categories,
citations, violations and penalties as aresult of new rulesthat
became effectivein March 1991. These figures have fluctu-
ated since FY 1992, with a substantial increase in penalties
assessed in FY 1995. All three categories which dropped in
FY 1996, bounced back in the next few years.
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Premium rate change

Although reform began in 1987, the
cost of the Oregon workers com-
pensation system did not decrease
significantly until after the 1990 spe-
cial legislative session. Workers'
compensation premium rates have
decreased by 57.3 percent since 1990.
Oregon is the only state with rate

| nsurance

excluded from loss experience. In
addition, employers are encouraged
to hire injured workers who have
failed to return to work after injury
(Preferred Workers); employers do
not pay premiums for those workers
for three years, and claim costs aris-
ing from anew injury during thefirst

Figure 6. Premium rate changes, 1987-2001
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decreases for eleven consecutive
years (1991-2001). Reform legisla-
tion and the accompanying rate re-
ductions have saved Oregon empl oy-
ers approximately $5.6 billion in di-
rect costs. Oregon’s average pre-
mium rate ranking dropped from
sixth highest in the nation in 1986 to
thirty-eighth highest in 1998 and then
rose slightly to thirty-fourth in 2000.

Oregon’ sreformsinclude provisions
to provide economic incentives to
employers to minimize claims fre-
guencies, to ingtitute termination pro-
cedures that facilitate continuous
coverage availability for employers,
and to ensure the financial integrity
of workers' compensation insurers.
Employers are allowed to pay medi-
cal claim costs of up to $500 for
nondisabling claims and to exclude
the costsfrom their rating experience.
Thedligibility for Board's Own Mo-
tion relief (aggravation more than 5
years after first claim closure) is re-
stricted; the claims costs are paid
from the Workers Benefit Fund and

-11.0%

-11.4%

-15.6%

Calendar year

threeyears of hire are excluded from
ratemaking. Employers are also en-
couraged to return their injured work-
ersto work quickly through the Em-
ployer-at-Injury program. In addition
to lowering claim costs through
quicker return to work, this program
provides employers with wage sub-
sidies, worksite modifications, and
obtained employment purchases.

Tiered rating plan

A tiered rating plan was first man-
dated in 1991 for assigned risk plan
(Oregon Workers Compensation In-
surance Plan) employerstoo small to
qualify for experience rating plans.
Asaresult of therating plan, over 85
percent of the employers in the as-
signed risk plan in 1998 received the
non-experience-rated credit of 11 per-
cent, resulting in an estimated sav-
ing of $802,000 in premium for
policy year 1998. Sincetheinception
of the 11 percent credit program, em-
ployers have saved over $10.3 mil-
lion. In addition, in 1994, a second
tier credit was added to the assigned

10

risk plan for new small businesses.
The additional credit is for 15 per-
cent and has resulted in an extra sav-
ings of $1.0 million since 1994.

Dueprimarily to SAIF Corporation’s
cancellation of thousands of small
employer policies, Oregon’s Pool
premium, as a
percentage of
voluntary mar-
ket premium,
increased from
3.3 percent in
1987 to 11.4
percentin 1991.
It has since
decreasedto 3.4
percent in 1999.
Nationally, the
percentage of
total premium
written by
assigned risk plans averages 2.7
percent.

T 80%
+ 60%
+ 40%
+ 20%
- 0%

- -20%
+ -40%

Cumulative reduction

+ -60%

+ -80%

Prior to reform, the Oregon workers
compensation insurance market was
exhibiting signs of financial strain.
Many small employers covered by
thevoluntary market were being can-
celed, and the loss ratio (losses
divided by premiums) for SAIF
Corporation and private insurers
combined was over 100 percent.
Sincethereforms, somedramaticim-
provementsin the Oregon market are
evident. During the period 1987 to
1999, the private insurers' loss ratio
improved from 84.6 percent to 67.3
percent. SAIF Corporation’s loss
ratio improved from 114.4 percent to
40.6 in 1998. However, it rose to
140.4 in 1999. The 1999 SAIF
Corporation and private insurers
combined lossratio amounted to 95.8
percent. Moreover, from 1990 to
1999, the SAIF Corporation and
private insurers combined have paid
$764.3 million in dividends.
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Figure 7. Workers compensation premium breakdown, calendar years 1989 and 1999
Per cent of earned premium, 1989

Per cent of earned premium, 1999
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The increased profitability of the
workers' compensation insurance
market has resulted in more compe-
tition. In 1986, SAIF and the Lib-
erty group had 60 percent of the
workers' compensation market. That
percentage fell to 58 percent in 1994
and decreased to 53 percent in 1999.

Reform also allowed the department
to establish a contracting classifica-
tions premium adjustment program to
provide employers subject to contrac-
tor class premium ratesthe economic
incentiveto enhance saf ety and health
intheworkplace. Over 2,200 employ-
ers participated during the first five
years of the program.

Denied clams

1.4% 2.20%

2.5%

L arge deductible premium credits
In 1996, Large Deductible Premium
Credits (LDPCs) were added as an
option to workers compensation in
Oregon. Few creditswere appliedin
1996, but an estimated $24.4 million
in LDPCs were applied in 1999, 7.9
percent of the private insurers as-
sessable premiums, and 4.1 percent
of the total workers compensation
assessable premiums. Large deduct-
ible premium creditsalow employers
to partially self-insurein return for a
credit on their workers' compensa
tion premium. The insurer adminis-
tersall workers compensation claims
and billsthe employer for costsup to
a specified deductible. Just as self-
insured employers are assessed on
simulated premiums, insurersand em-

Fatal
2.1%

TTD
12.9%

0.7%

ployersare assessed on premium prior
to deductible credits.

Premiums were $599.3 million in
1999, down $226.0 million from
1990, despite substantial growth in
the workforce during the period.
There has been some change in the
percentage distribution among the pre-
mium cost components. The percent
of earned premium to pay for indem-
nity benefits decreased from 45.8
percent in 1989 to 33.7 percent in
1999; conversely, the percent of pre-
mium to pay for medical benefitsin-
creased from 33.1 percent in 1989 to
52.7 percent in 1999. Insurer over-
head expenses constituted 13.6 per-
cent of premiumsin 1999, down from
21.1 percent in 1989.

Figure 8. Direct premiums ear ned and market share, by insurancetype, 1987-1999
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Statistics

Workers' compensation premiums and rate changes, 1987-2001

Premiums Annual premium
Year  ($millions) rate changes
(1987  $676.9 14.5%
1988 722.7 0.0%
1989 792.3 5.2%
1990 825.3 6.2%
1991 796.3 -12.2%
1992 802.1 -11.0%
1993 737.0 -11.4%
1994 722.1 -4.3%
1995 737.3 -3.2%
1996 727.5 -1.8%
1997 714.1 -10.5%
1998 675.7 -15.6%
1999 599.3 -4.8%
2000 597.5 (est) -2.2%
2001 599.4 (est) -3.7%

Workers' compensation premium rates decreased 57.3 per-
cent between 1991 and 2001. Annua premiums decreased
by $226.0 million between 1990 and 1999.

Workers compensation aver age premium rate ranking, 1986-2000

Rate
Y ear ranking
1986 6th
1988 8th
1990 8th
1992 22nd
1994 32nd
1996 34th
1998 38th
2000 34th

Oregon' s average premium rate ranking improved from 6th
highest in the nation in 1986 to the 38th highest in 1998. In
2000, the ranking dropped dightly, to 34th highest.

Note: Thispremium rate ranking is based on the manual rates
of the 50 states applied to Oregon’s mix of occupations.

Workers compensation premium market share, by insurer type, 1987-1999

Self-

Y ear SAIF Private insured

1987 37.5% 48.1% 14.4% Privateinsurers’ share of theworkers' compensation market
1988 34.7% 49.1% 16.2% in Oregon was 51.8 percent of the premium volumein 1999.
1989 33.6% 51.6% 14.8% The Liberty group had 38.3 percent of the private market in
1990 28.4% 57.0% 14.6% 1999.

1991 30.4% 54.8% 14.8%

1992 32.4% 51.2% 16.4%

1993 34.7% 48.0% 17.3%

1994 37.1% 46.8% 16.1%

1995 33.2% 50.2% 16.6%

1996 32.1% 50.6% 17.3%

1997 31.3% 51.6% 17.1%

1998 30.2% 54.3% 15.5%

1999 33.0% 51.8% 15.1%
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Statistics
WC insurance plan (Assigned Risk Pool) characteristics, 1987-1999
Pool Percent
Covered  premium  of total
Year  employers ($millions) premium
1987 1,935 $19.4 3.3%
1988 1,872 20.1 3.2%
1989 3,658 28.8 4.2%
1990 12,765 71.9 9.8%
1991 11,970 71.7 11.4%
1992 12,140 50.2 7.7%
1993 16,056 48.6 8.0%
1994 17,821 53.1 8.7%
1995 17,982 49.1 7.9%
1996 13,627 345 5.6%
1997 12,663 26.8 4.5%
1998 11,369 21.3 3.9%
1999 9,840 17.3 3.4%

Annual Pool premium written increased over 270 percent from
1987-1990; it has since dropped 75.9 percent to the lowest
level recorded. Annual Pool premium as a percent of the vol-
untary market premium more than tripled between 1987 and
1991, before shrinking to 3.4% in 1999. The national aver-
ageis 2.7 percent in 1999.

Assigned Risk Pool tiered rating plan credit, 1991-1998

Policy Percent of Credit
year pool savings
1991 83.3% $1,614,000
1992 80.7% 1,268,000
1993 80.9% 1,275,000
1994 81.1% 1,511,000
1995 84.3% 1,707,000
1996 86.9% 1,198,000
1997 86.1% 936,000
1998 85.2% 802,000

Thetiered rating plan credit of 11 percent has saved employ-
ers over $10.3 million between policy years 1991 and 1998
for an average of amost $1.3 million per year.

SAIF Corporation financial characteristics, 1987-1999

Dividends
Loss paid

Y ear ratio ($ millions)
1987 1144 $05
1988 134.8 0.6
1989 104.8 0.0
1990 69.3 20.4
1991 72.6 17.7
1992 79.0 (est) 226
1993 100.4 (est) 326
1994 69.2 29.7
1995 824 80.2
1996 125.6 50.1
1997 66.6 69.8
1998 40.6 121.1
1999 140.4 2115

From 1988 to 1998, SAIF's loss ratio fell 94.2 percentage
points. However, in 1999 it showed considerable increase to
alittle over the 1988 figure. SAIF has paid substantial divi-
dends to policyholdersin the past ten years, reaching $211.5
million in 1999.

Note: The 1992 and 1993 loss ratios were estimated by the
department because the figures published by SAIF were af-
fected to alarge extent by reserve adjustment.
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Statistics
Privateinsurers financial characteristics, 1987-1999
Dividends
Loss paid
Y ear ratio ($ millions)
1987 84.6 $3.6
1988 80.0 71
1989 83.3 8.4
1990 69.0 7.6
1991 61.9 10.0
1992 65.6 14.3
1993 66.1 10.1
1994 72.8 125
1995 68.2 125
1996 65.9 10.3
1997 61.9 9.4
1998 70.8 10.3
1999 67.3 11.6

Private insurers’ loss ratio fell 22.7 percentage points from
1987 through 1991, rose slightly through 1994 and has now
dropped to 67.3 percent. Dividendsrosefrom $3.6 millionin
1987 to $14.3 million in 1992; they were $11.6 million in
1999.

Employers and employees, by insurer type, 1999

Insurer

type Employers Employees (est)
SAIF 35,392 418,800
Private 44,074 873,700
Self 1,830 304,500
Total 81,296 1,597,000

At theend of 1999, private insurers covered 54 percent of the
employers and 55 percent of the workers in Oregon’s work-
ers’ compensation system.

Premium adjustment program for contracting employers, 1991-1995

Employers Average
Year participating credit
1991 584 11.2%
1992 460 11.2%
1993 564 11.8%
1994 292 7.4%
1995 362 5.7%

Some 2,262 employers participated during thefirst fiveyears
of this program. The average credit declined from 11.2 per-
cent in 1991 to 5.7 percent in 1995.

Note: More current data are not available from the National
Council on Compensation Insurance.
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One purpose of a no-fault workers
compensation system is to compen-
sateinjured workersfor work-related
claims. Limiting claims to those that
are work-related reduces the costs to
the workers' compensation system.
Oregon’s reforms tightened the re-
guirements for establishing that an
injury, disease, or aggravation claim
is work-related.

Mental stress

By HB 2271 in 1987, men-
tal stress claims were re-
stricted to those arising out
of real and objective em-
ployment conditions not
generally inherent in every
working situation. There
must be*clear and convinc-
ing evidence’ that the men-
tal disorder arose out of and
in the course of employ-
ment. As aresult, the num-
ber of accepted disabling
stress claims dropped 56
percent between 1987 and
1989.

Percent denied

Definition of compensability

By SB 1197 in 1990, the definitions
of compensability for both injuries
and diseases were changed. The re-
forms required that a compensable
injury be established by medical evi-
dence supported by objective find-
ings. In addition, the compensable
injury must be the major contribut-
ing cause of a consequential condi-
tion for that condition to be
compensable. If the compensablein-
jury combineswith apreexisting con-
dition, the resultant condition is
compensable only to the extent that
the compensable injury is and re-
mains the major contributing cause
of thedisability or need for treatment.
Injuries from recreational and social
activities were excluded. Injuries
arising from the use of alcohol or
drugs were excluded if it is proved
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10% -

5% -
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Compensability

by clear and convincing evidence that
the drug or acohol use was the ma-
jor contributing cause. (The standard
was reduced to “preponderance of
evidence” by the 1995 legidlature.)
Likewise, the definition of a com-
pensable occupational disease was
changed. To becompensable, thedis-
ease must be caused by substancesor
activitiesto which an employeeisnot
ordinarily subjected; the employment

Changes in the definition of com-
pensability may also be responsible
for the increasing number of denied
nondisabling claims. The number of
denied nondisabling claims reported
by insurers has increased by 73 per-
cent since fiscal year 1989. The
changes in the system can also be
seen by comparing the numbers of
denied disabling and denied
nondisabling claims. In fiscal year

Figure 9. Percentage of disabling claims denied, FY 1989-2000
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must be the major contributing cause;
and, the existence of the disease must
be established by medical evidence
supported by objective findings.
These changed definitions of com-
pensability arein part responsiblefor
the dramatic decrease in claims.

Claim denial

Largely asaresult of amajor change
in the SAIF Corporation’s claims
management practices, the denial
rates of disabling claims jumped in
fiscal year 1990. Denial ratesthenre-
mained relatively constant through
fiscal year 1992: the denial rate for
disabling claimswas 21 percent, and
the denial rate for disabling occupa-
tional disease claimswas 43 percent.
The denial rate of disabling claims
declined to 17 percent in fiscal year
1993 and remained fairly constant
through fiscal year 1999.
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1989, 45 percent of the denials were
denials of disabling claims. In fiscal
year 2000, by comparison, 26 percent
of the denials were of disabling
clams.

The reforms also allowed insurersto
deny aprevioudly accepted claim dur-
ing thetwo-year period following the
date of original claim acceptance.
(The 1995 legidlature removed this
two-year limitation when the accep-
tance was due to fraud, misrepresen-
tation, or other illegal activity by the
worker.) They also required that
claimsfor aggravation be established
by medical evidence supported by
objective findings that show that the
worsened condition resulted from the
origina injury. In addition, when a
worker sustains a compensable in-
jury, the responsible employer
remainsresponsiblefor future aggra-
vations, unless the worker sustains a
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new compensable injury involving
the same condition. Also, by SB 369
in 1995, adoctor’ sreport must be ac-
companied by a claim for aggrava-
tion to be recognized as such rather
than a doctor’s report by itself. The
number of aggravation claims
dropped 54 percent between 1991 and
1999.

In 1997 the department conducted a
study of thereasonsthat insurerswere
citingintheir claim denia letters. The
reasons for the denials were taken
from copies of the letters sent by in-
surers to workers. The denials were
classified by the statutelanguage that
most closely matched the language
of the denial letters. The study
showed that most denialswere made
becausetheinsurer felt theinjury did
not arise out of the employment, the
employment conditions were not the
major contributing cause of the in-
jury or disease, the insurer was not
responsiblefor theclaim, or therewas
insufficient evidence that the claim
was compensable. The study also
showed that denia letters by them-
selves often were inadequate to de-

terminewhy claimshad been denied.
For better results, a study of claims
files was needed.

Major contributing cause

The 1999 legidature allocated funds
for astudy of the effects of changes
in the compensability language. The
primary interest was the major con-
tributing cause language that was
added to the statute through SB 1197
in 1990 and revised through SB 369
in 1995. The legidlators were inter-
ested in learning the extent to which
these changes affected the costs of the
workers' compensation system and
the benefits paid to injured workers.
Since the statute requires physicians
to determine the extent to which a
medical condition is due to the com-
pensable injury, the legislature aso
wanted to know if physicians could
accurately make such decisions. A
final goal of the study wasto look at
the major contributing cause lan-
guagein combination with the exclu-
sive remedy language for denied
claims. It has been asserted in acase
before the Oregon Supreme Court,
Smothersv. Gresham Transfer, Inc.,

Figure 10. Major contributing cause study:
percentage of disabling claimsinitially denied
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that the combination of the major
contributing cause language and the
exclusiveremedy |language unconsti-
tutionally deniesinjured workerswith
pre-existing medical conditionsale-
gal remedy for their injuries. As of
December 2000, the Supreme Court
had not issued its decision.

The department contracted with the
Workers' Compensation Center at
Michigan State University to com-
plete the study. They enlisted the
services of several of the country’s
leading workers' compensation re-
searchers. They issued their reportin
October 2000. Copies are available
from the department or at
www.cbs.state.or.us/wcd/docs/
finalmcc.pdf.

Thestudy had anumber of facets. The
researchers |ooked at alarge amount
of the department’s claims and cost
data from the mid-1980s through the
late-1990s. There is no database that
indicates why claims are denied.
Therefore, in order to determine how
often major contributing cause lan-
guageis used to deny claims, the re-
searcherslooked at over 1,500 denias
inthe claimsfilesof fiveinsurersand
self-insured employers. They also
looked at national injury rate dataand
national workers' compensation cost
data to compare trends in Oregon
with national trends. They also con-
ducted asurvey of physicianstolearn
their perspectives. Finaly, they con-
ducted alaw review of Oregon’ sstat-
ute and comparable statutesand legal
decisions in other states.
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The researchers found that since the
passage of SB 369, about 42 percent
of the denials have cited major con-
tributing cause language as the rea-
son for the denidl. Prior to 1990, the
denial rate of disabling claims was
under 14 percent; after 1995 it was
nearly 17 percent (see Figure 10). The
researchers concluded that many of
the claims denied because of major
contributing cause would have been
denied for other reasons under the
pre-SB 1197 language. Because of
this, it is very difficult to know the
financial effects of these statutory
changes.

The researchers conducted econo-
metric analyses to estimate the size
of the benefit changes caused by the
legislation. One of the complicating
factors in this analysis was the na-
tional trend of lower workers' com-
pensation costs that occurred during
the 1990s. Therefore, theresearchers
had to determine how much of the de-
cline in Oregon’s costs was due to
legislative changes and how much

would have occurred as a part of the
national trends. They concluded that
SB 1197 (the entire bill, not just the
major contributing cause language)
resulted in areduction in benefits of
at least 6.4 percent, and SB 369 re-
sulted in a reduction of at least an-
other 6.7 percent (seeFigure11). This
savingswasdueto adrop inthe num-
ber of claims,; the average cost per
claim remained about the same.

In the physician survey, physicians
reported that the major contributing
cause standardis practical. They em-
phasized that it requires medical ex-
pertise.

The law review showed that the ma-
jor contributing cause standard used
in Oregon is also used in three other
states. It isthe highest standard used
broadly by any state. Courts in other
states have generally ruled that when
workers' compensation benefits are
denied to a certain group of claims,
the claimants are not restricted by
exclusiveremedy clauses. Therefore,
theseworkersareallowedtofilecivil
actions against their employers. This
suggests that if the Oregon Supreme
Court rules in the same manner as
these other courts, they will find the
current workers compensation law
unconstitutional.

Figure 11. Major contributing cause study:
benefit changes due to statute amendments
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Statistics

Total reported claims, FY 1989-2000

The number of denied nondisabling claims hasincreased 73

Percent

Fiscal Accepted Denied denied Denied
year disabling disabling disabling nondisabling
1989 40,515 6,640 14.1% 8,022
1990 35,918 9,534 21.0% 10,551
1991 31,156 8,024 20.5% 12,426
1992 28,577 7,522 20.8% 12,930
1993 29,125 6,013 17.1% 13,414
1994 29,731 6,235 17.3% 13,251
1995 29,740 6,535 18.0% 13,377
1996 27,373 5,958 17.9% 14,118
1997 26,918 5,515 17.0% 14,759
1998 26,032 5,354 17.1% 14,962
1999 24,857 5,244 17.4% 14,683
2000 24,323 4,760 16.4% 13,853

percent since FY 1989. In FY 1989, 45 percent of the deni-
alswere disabling claim denials; in FY 2000, 26 percent of
the denials were disabling claim denials.

Note: With few exceptions, insurers do not report accepted
nondisabling claims to the department.

Accepted disabling stress claims, 1987-1999

Accepted stress Stress claims per
Y ear claims 1,000_A DC
1987 196 4.78
ggg 1;? ggg The number of accepted disabling stress claims dropped
1990 71 1.98 56 percent between 1987 and 1989. Since 1989, the num-
1991 75 2138 ber of stress claims per 1,000 accepted disabling claims
1992 66 214 has remained fairly constant.
1993 71 2.31
1994 76 241
1995 75 2.45
1996 79 2.78
1997 66 2.36
1998 48 1.77
1999 60 2.33

Disabling occupational disease claims, FY 1989-2000

Fisca Percent
year Accepted Denied denied
1989 3,980 2,041 33.9%
1990 3,496 2,761 44.1%
1991 3,068 2,115 40.8%
1992 3,101 2,293 42.5%
1993 3,212 1,941 37.7%
1994 3,289 2,039 38.3%
1995 3,384 2,083 38.1%
1996 3,247 1,926 37.2%
1997 3,349 1,905 36.3%
1998 3,180 1,685 34.6%
1999 2,766 1,597 36.6%
2000 2,773 1,396 33.5%

In fiscal years 1990-1992, the denial rate for disabling
occupational disease claims was 43 percent. The denial
rate has remained fairly constant over the past four years.
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Statistics
Disabling aggravation claims, 1991-1999
Percent
Year Accepted Denied denied
1991 1,847 1,842 49.9%
1992 2,100 1,594 43.2%
1993 2,012 1,419 41.4%
1994 1,868 1,221 39.5%
1995 1,563 941 37.6%
1996 1,544 963 38.4%
1997 1,323 1,023 43.6%
1998 1,148 776 40.3%
1999 979 701 41.7%

The number of aggravation claims dropped 54 percent be-
tween 1991 and 1999. The denial rate which dropped steadily
between 1991 and 1995 has shown a dight increase thereaf-
ter.

Note: The counts are aggravation claims reported to the de-
partment by insurers.
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Prior to legidativereform, therewere
concernsabout claims processing: the
evaluation of the extent of disability
was inconsistent, the acceptance or
denia of claims and the payment of
timeloss benefitswere too slow, and
delaysin claim closureresultedinun-
recoverable overpayments by insur-
ers to claimants. These factors
contributed to a controversial claims
processing environment that fostered
litigation.

Permanent disability claims

A number of provisionswere enacted
to make the evaluation of permanent
disability more consistent. The de-
partment was required to promulgate
standards for the evaluation of dis-
abilities. Those standards must be
used for the initial rating and for all
subsequent litigation of aclaim. The
mandated use of standards for the
evaluation of permanent disability is
an important factor in the declining
number of awards of permanent par-
tial disability on appeal. In 1999, 13
percent of PPD degreeswere awarded
through litigation, down from 39 per-
cent in 1987.

For many years, only the department
could close a claim and rate perma-
nent disability. The 1987 reforms al-
lowed insurers to close permanent
disability claims, as long as the
worker had returned to work. This
authority was expanded in 1990 to
permit insurersto closeaclaimwhen
the worker’s attending physician re-
|easesthe employeeto returnto work.
The percentage of claims closed by
insurers has increased since 1988,
reaching 77 percent in 1999. There-
forms also permitted insurers to ter-
minate time loss payments earlier in
the life of a claim, increased the
allowed amount of time for insurer
acceptance or denial of aclaim, and
permitted insurers to offset overpay-
ments against subsequent benefits.

Claimsprocessing

The 1999 legislature shifted respon-
sibility for two important functions
from the department to insurers and
self-insured employers. SB 220
holds insurers and self-insured em-
ployersresponsiblefor all claimsclo-
sures effective July 1, 2001. (Note:
The Workers' Compensation Divi-
sion has moved the cutoff date for-
ward to January 1, 2001.) The
legislature al so mandated that the de-

department to establish a workers
compensation claims examiner pro-
gram. This was expected to ensure
that claims examiners fully under-
stood claims processing require-
ments, thereby enabling them to
processclaimstimely and accurately.
SB 221 shifted the responsibility for
certification to insurers, self-insured
employers, and third party
administrators, charging them with

Figure 12. Percentage of claims cosed by insurers, 1987-1999
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partment phase out its claim closure
activitiesin amanner that minimizes
disruption for al concerned.

The other function for which respon-
sibility was taken out of the
department’s hands was the certifi-
cation of claimsexaminers. SB 1197,
which was enacted by the 1990 spe-
cia legisative session, required the

administering standardsfor certifica
tion which the department isrequired
to specify by rule. The department is
empowered to impose acivil penalty
against the insurers if they employ
uncertified examiners. The
department’s certification program
was terminated in November 1999,
at which point there were 1,342
certified examiners.

Figure 13. Median days from injury tofirst closure, 1987-1999
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The department also heightened its
monitoring of claims processing ac-
tivitiesin several areas. Performance
audits of insurers are now conducted
on atriennial cycle. Also, computer-
ized claims processing statistics are
now monitored quarterly to ensure
compliance with timeliness require-
ments for payment of compensation,
claim acceptance or denial, and claim
closure. The department issues civil
penalties to those insurers and self-
insured employers who do not meet
acceptable standards in these areas.
The number of citations issued in

Modified notice of acceptance

The 1997 legidlature passed one hill
that affected the claims process. By
HB 2971, insurers and self-insured
employersarerequired to modify no-
tices of acceptance when medical or
other information changes a previ-
ously issued notice of acceptance. At
the time of claim closure, they are
a so required to issue an updated no-
tice of acceptance that specifies the
compensable conditions. Also, if a
conditionislater found compensable,
the insurer or self-insured employer
must reopen the claim for process-

median number of days from injury
to first closure has remained fairly
constant since 1992. The average
number of time loss days paid de-
clined 44 percent from 1990 to 1999;
themedian changed little since 1992.
(From mid-1995, the average time
loss days is affected by the limit of
14 days on retroactive time loss im-
posed by the 1995 legislature.)

The reforms, through SB 1197, in-
creased the allowed number of days
for acceptance or denia of a claim
from 60 to 90 days. Thiswas done so

Figure 14. Insurer performance on acceptance or denial and on first payments, 1990-1999
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1998 was double the number issued
in 1990. In each of the past three
years, the penalty amounts for these
citations havetotal ed about $250,000.

Concerned about increases in denial
rates, the department conducted ade-
nied disabling claim study in late
1991 and early 1992. As a result of
that examination, the SAIF Corpora-
tion changed its claims handling pro-
cedures. The examination also
revealed the need for reasonable in-
vestigation standards; in June 1992,
the department promulgated stan-
dards for all workers' compensation
insurers.
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ing that condition. HB 2971 also
statesthat aninsurer’ sor self-insured
employer’s failure to appeal or seek
review of a determination order, no-
ticeof closure, reconsideration order,
or litigation order does not preclude
them from subsequently contesting
the rated condition in the order, un-
lessthey haveformally accepted that
condition.

Timelagsand insurer timeliness

After peaking in 1990, the average
number of days from injury to first
closure declined 20 percent, from 277
daysin 1990 to 222 daysin 1998. It
increased to 232 days in 1999. The
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that insurers could make better deci-
sions. The median number of daysto
accept aclaim hasincreased from 31
daysin 1990to 49 daysin 1999. Over
the same period, the median number
of daysto deny aclaim hasincreased
from 35 days to 62 days. These in-
creasesresult inlonger periodsof un-
certainty for workers and for the
medical providerswho have provided
medical servicesto theinjured work-
ers.

Insurer performance, measured by
the timeliness of making first
payments, acceptance or denial of a
claim, filing the first report of injury
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(Form 801), and requesting claim
determination (Form 1503),
improved between 1990 and 1993.
Insurer performance has declined
slightly since 1993. (It should be
noted that the 1995 legislature sub-
stituted the mailing date for the
receipt date for purposes of timeli-
ness.)

Woarkers Compensation
information line

Thedepartment hasaninjured worker
hotline, the “workers’ compensation
informationline,” that answerswork-

ers’ questions about their claims,

describesworkers' rightsand respon-

sibilities, and hel ps them understand
the workers' compensation system.
The number of calls to the informa-
tion line exceeded 13,700 in 1999. It
alsoreceived 7,930 callsfrom insur-
ers, medical providers, attorneys,
employers, legislators, and others.

Through the reforms, the department
expanded its efforts to eliminate
abuse from the workers' compensa
tion system. It was one of thefirstin
the nation to implement a program
toidentify and investigate allegations
of inappropriate actions by employ-
ers, providers, insurers, workers, and
other parties. A toll-free hotline
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allows the public to report abuses.
From fiscal years 1991 through 2000,
over 2,500 investigations of fraud or
abuse complaints were opened. In
fiscal year 2000, the most frequent
complaints received were failure to
report/improper reporting of claims-
related documents by employers,
insurers, and medical providers;
workers collecting benefits while
working or able to work; improper
claims processing by insurers or
medical providers; and employer
pressureto not fileaclaim or harass-
ment of workersfor filing aclaim.
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Statistics

WC claims examiners certified, FY 1991-1999

Fiscal Examiners  Number of certified
year certified  examiners at year-end
1991 519 502 During the first two years of the program, 941 examiners
1992 422 928 were certified. Many of the |ater certificates were issued for
1993 530 976 examinersbeing re-certified for another two-year period. The
1994 570 1114 certification process was eliminated by SB 221. At the end
199 633 1,211 of the program, November 22, 1999, there were 1,342 certi-
1996 616 1,253 fied examiners.
1997 707 1,370
1998 606 1,354
1999 728 1,346
Insurer closure actions, 1987-1999

Insurer Total % of total
Y ear closures  closures closures
1987 18,153 50,587 35.9% The percentage of claimsclosed by insurershas grown steadily
1988 14,194 50,223 28.3% since 1988, reaching 77 percent in 1999. SB 220, passed in
1989 14,053 48,732 28.8% 1999, phases out the department’ srolein closing claims. By
1930 14884 46488 32.0% January 1, 2001, insurers, self-insured employers and third
1991 18,483 38,351 48.2% part administrators will handle all claims closures.
1992 19,876 34,506 57.6%

0,

ggﬁ ;gﬁgg giggi 22:202 Note: Total closures exclude miscellaneous insurer orders.
1995 20,742 34,657 59.8%
1996 20,583 33,784 60.9%
1997 20,924 31,649 66.1%
1998 22,051 30,789 71.6%
1999 22,185 28,898 76.8%

Insurer closures, by benefit type, 1987-1999

Y ear TTD Percent PPD Percent
1987 18,153 53.8% 0 0.0%
1988 14,194 41.9% 0 0.0%
1989 13,742 44.3% 311 2.2%
1990 13,415 46.0% 1,469 10.3%
1991 15,827 60.3% 2,656 25.9%
1992 15,731 67.9% 4,145 42.9%
1993 15,021 65.9% 4,235 45.0%
1994 15,448 67.5% 4,744 49.4%
1995 14,548 62.5% 5,166 55.0%
1996 14,235 65.1% 5,033 56.5%
1997 14,048 68.1% 5131 63.7%
1998 14,765 74.5% 5,878 76.0%
1999 14,784 77.6% 5,984 80.8%

Insurer PPD closures increased from 2 percent of al PPD
closures in 1992 to 81 percent of all PPD closures in 1999.
All closures will be by insurers, self-insured employers and
third party administrators from January 1, 2001.
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Timelag from injury dateto first closure, 1987-1999

Average Median

Year days days
1987 255 169
1988 260 170
1989 271 181
1990 277 184
1991 271 176
1992 241 152
1993 231 148
1994 229 151
1995 232 155
1996 228 153
1997 224 150
1998 222 156
1999 232 158

The average and median days from injury to first closure
peaked in 1990. The average dropped 20 percent from 1990
to 1998 and rose alittle in 1999. The median number of days
has remained fairly constant since 1992.

Timeloss days paid, 1990-1999

Closure  Average  Median

year days days
1990 101 21
1991 92 19
1992 81 17
1993 76 18
1994 72 18
1995 68 18
1996 62 16
1997 58 15
1998 58 17
1999 57 17

The average time loss days paid declined 44 percent between
1990 and 1999. The median number of time loss days paid
has varied only dightly since 1992.

Insurer claim acceptance and denial, median time lag days, 1988-1999

Y ear Accepted Denied
1988 33 49
1989 35 43
1990 31 35
1991 35 39
1992 40 45
1993 34 48
1994 40 48
1995 43 50
1996 44 60
1997 50 66
1998 52 64
1999 49 62

By SB 1197in 1990, thetime allowed for insurersto make an
acceptance or denial was extended from 60 days to 90 days.
The median number of days for acceptance increased 58 per-
cent between 1990 and 1999; the median humber of days for
denia increased 77 percent over the period.
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Statistics

Insurer timeliness of first payments, 1990-1999
Y ear Percent timely
1990 80.1%

1991 85.0%

1992 87.2%

1993 89.0%
1994 88.3%

1995 88.4%

1996 88.2%

1997 87.9%

1998 87.4%

1999 87.2%

Insurer performance on timeliness of first paymentsto claim-
antsimproved between 1990 and 1993; it has declined dlightly
since 1993.

Note: These data are self-reported by the insurers.

Insurer timeliness of acceptance or denial, 1990-1999

Year Percent timely
1990 85.4%
1991 91.5%
1992 94.2%
1993 96.0%
1994 96.1%
1995 95.1%
1996 94.5%
1997 93.2%
1998 92.6%
1999 92.8%

Insurer performance on timeliness of acceptance or denia of
claims improved from 1990 to 1994; it has declined a little
since 1994.

Note: These data are self-reported by the insurers.

Insurer timeliness of filing forms 801 and 1503, 1990-1999

Form 801 Form 1503
Year percent timely percent timely
1990 59.2% 53.7%
1991 78.9% 64.8%
1992 93.3% 84.7%
1993 92.2% 88.2%
1994 92.8% 87.0%
1995 89.4% 83.7%
1996 91.9% 88.3%
1997 91.3% 86.8%
1998 89.9% 84.6%
1999 90.4% 85.1%

Insurer performance on timeliness of filing reports of occu-
pational injury or disease (Form 801) and requests for deter-
minations (Form 1503) improved greatly between 1990 and
1993. Performance has declined slightly since 1993.
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Statistics

Workers compensation information line callsfor assistance, 1990-1999

Workers Other

Y ear calls calls
1990 23,263 N/A
1991 21,475 N/A
1992 15,181 N/A
1993 18,243 N/A
1994 19,678 7,575
1995 17,503 6,699
1996 16,938 7,701
1997 15,737 8,425
1998 14,960 8,098
1999 13,711 7,930

In 1999 there were 13,711 callsfrom workersto the workers
compensation information line with questions about their
claims, the claimsprocess, or theworkers' compensation sys-
tem. Thehotlinea so received 7,930 callsfrom insurers, medi-
cal providers, attorneys, employers, legislators, and others.

Civil penaltiesissued, 1990-1999

Penalty
Y ear Citations amount
1990 407 $158,325
1991 420 156,775
1992 506 163,101
1993 621 166,650
1994 679 197,025
1995 525 139,325
1996 491 140,850
1997 629 244,175
1998 813 254,925
1999 790 248,725

In 1998, the department issued the largest number of cita-
tionssince at least 1990. The number of citations was almost
double the number in 1990. The amount of these penalties
exceeded $250,000. The number and amount of penaltiesfell
dlightly in 1999.

Abuse complaint investigations, FY 1991-2000

Fiscal

year Opened Closed
1991 243 223
1992 237 259
1993 342 398
1994 255 243
1995 250 253
1996 244 215
1997 211 194
1998 244 287
1999 231 222
2000 252 237

The number of complaints received of inappropriate actions
by employers, providers, insurers, workers, and other parties
peaked in fiscal year 1993. It dropped 25 percent the next
year and has shown only a slight variation since then.
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During the 1980s, one of the mgjor
cost driversof theworkers' compen-
sation system, in Oregon and
throughout the nation, was the rap-
idly increasing cost of medical care.
This trend was also prevalent in the
general health care market, but the
evidence suggested that the problem
was worse in the workers' compen-
sation system because there were
fewer effective cost controls. While
medical providers havelong beenre-
quired to charge workers' compen-
sation insurers the same fees for the
same service provided to other pa-
tients, there were few mechanisms
prior to 1990 to control unnecessary
utilization of diagnostic tests and
treatments.

Fee Schedules

The department has had medical ser-
vicesfee schedulessince 1982. These
schedul es have been subsequently ex-
panded through administrative rules.
Medical fee schedules now include
anesthesiology, surgery, radiology,
laboratory and pathology, medicine,
physical medicine, evaluation and
management, multidisciplinary ser-
vices, durable medical equipment,
and pharmacy. The medical fee
schedules establish the maximum al-
lowable reimbursement (ceiling) for
services. From 1986 to 1995, the ceil-
ing was set at the 75th percentile of
usual and customary fees. However,
by SB 369 of 1995, new fee sched-
ules are to represent the reimburse-
ment generally received for services
provided in the general health care
industry. The transition to this new
methodology is still in progress. In
1997, the department al so adopted the
Federal Resource Based Relative
Vaue Schedule (RBRVYS) to deter-
mine the maximum level of reim-
bursement for medical services
covered by the fee schedule.

Medical
The department implemented a hos-
pital fee schedule using Adjusted
Cost-to-Charge Ratios (CCRs) on
January 1, 1991. In July 1992, the
department began publishing revised
CCRs on asemi-annual basisfor all
general, acute-care hospitals in the
state. The department uses the term
“hospital” as defined by the Office
of Health Policy to decide what fa-
cilities are legally considered hospi-
talsin the state; specialty hospitals,
such asrehabilitation centers, psychi-
atric hospitals, or juvenile hospitals

of-return analysis) is computed and
used for one year. Rural hospitals
may be excluded from imposition of
the CCR based upon a determination
of economic necessity.

Medical payment reporting

In 1991, the department began re-
quiring that theinsurerswith thelarg-
est numbers of claims report their
medical payment data to the depart-
ment. In 1999, approximately 82 per-
cent of total medical payments were
reported to the department; over 80

Figure 15. MCO insurer contractsin effect at the end of the
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are excluded from these regulations.
The CCRisthe percent of theamount
that insurers reimburse Oregon hos-
pitals for treating injured workers
covered by workers' compensation
insurance. The process for comput-
ing the CCR includes information
from each hospital’s audited finan-
cia statement and Medicare Cost Re-
port (HCFA 2552). Theratio allows
all hospitals to recover the cost of
providing facility-related services to
injured workers plusareasonablerate
of return on their capital asset base
and an alowance for bad debt and
charity losses. The CCRisrevised an-
nually at a time based on the
hospital’ sfiscal year and iscurrently
published twice yearly under WCD
Bulletin 290. In March of every year,
anew growth factor (used intherate-
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percent of these payments were for
services subject to fee schedules. On
average, reimbursementsfor services
subject to the fee schedule were re-
duced 18 percent. A portion of those
reductions was due to disallowing
treatment for non-compensable con-
ditions, although the mgjority of the
reduction results from applying the
fee schedule maximums. On average,
hospital charges subject to the cost-
to-charge fee schedule were reduced
by more than 35 percent.

Managed car e or ganizations

The reforms introduced managed
careinto Oregon’ sworkers' compen-
sation system by limiting the types
of providerswho qualify to be attend-
ing physicians; allowing workers
compensation insurers to contract
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with department-certified managed
care organizations (MCOs); and re-
quiring workers covered by such con-
tracts to obtain treatment within the
MCO (except under certain condi-
tions). The attending physician acts
as the gatekeeper for most treatment
and indemnity benefits. All other care
must be provided upon referral from
the attending physician.

Most MCOsin Oregon contract with
medical providerswho agreetoterms
and conditions established by the
MCOs in return for the opportunity
to treat injured workers covered by
the MCOs. Thetermsand conditions
differ by MCO, but they must include
treatment and utilization standards, as
well as peer review. Each panel of
providers must include eight types of
medical service providers. chiroprac-
tors, naturopaths, acupuncturists, os-
teopaths, dentists, optometrists,
podiatrists, and physicians. As of
June 30, 2000, there were eight certi-
fied MCQOs in Oregon that had con-
tracts with workers' compensation
insurers and self-insurers. In total,
therewere 85 insurer and self-insurer
MCO contractsin effect at that time.
Contracts in effect October 1, 1999,
covered 52,048 Oregon employers
and 62 percent of the state’ s covered
work force.

By SB 369 in 1995, the legislature
alowed insurersto requireaninjured
worker to receive treatment in an
MCO prior to the acceptance of the
claim. If, however, theinsurer even-
tually denies the claim, the insurer
must cover the services until the
worker receives notice of the denia
or until three days after the denial
noticeismailed. Consequently, most
enrollment dates continueto coincide
with the claim acceptance dates.
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MCO contracts. Thefindingsindicate
that, after controlling for severity and
other differences, disabling claims
covered by MCO contractshad lower
medical, TTD, and PPD costs than
claims not covered. Medical costs
were reduced 12 percent, TTD costs
by 10 percent, and PPD costs by 18
percent. These reductionsresulted in
a 13 percent savingsin total cost for
MCO-covered disabling claims.

Figure 16. Medical losses paid by SAIF and private insurers, 1989-1999
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The department conducted a study
during 1998 of the effectiveness of
managed care in Oregon’s workers
compensation system. The study
group consisted of workers injured
since July 1995 whose disabling
claims closed during the last four
months of 1997. The study included
a comparison of medical, timeloss,
and permanent disability costs for
workers covered and not covered by

Figure 17. Medical payments by provider type, 2000
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220.
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The study also included a medical
treatment satisfaction survey of the
same workers. The findings showed
few differences in satisfaction be-
tween the workers covered by MCO
contracts and the workers not cov-
ered.

Palliative Care

The 1990 reforms eliminated most
paliative care after the worker be-
comes medically stationary. Pallia-
tive care is treatment aimed at
relieving symptoms rather than im-
proving theworker’ sunderlying con-
dition. Workerscanreceive paliative
care only if they are determined to
have permanent total disability, when
it is necessary to monitor prescrip-
tion medication or a prosthetic de-
vice, or when the attending physician
feels the palliative care is necessary
for theworker to continue current em-
ployment. The restrictions on palia-
tive care affected both new and
existing claimsand had animmediate
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impact on some workers who had
been receiving ongoing palliative
treatments. SAIF smedical payments
for palliative care in the first six
months after the medically stationary
date dropped more than 30 percent
following the 1990 reforms. Al-
though only SAIF sdataareavailable
for pre-reform comparisons, the re-
strictions on palliative care contrib-
uted to the 20 percent decrease in
medical costs between 1989 and
1991.

Attending physicians

The 1990 legislation also placed lim-
itson who can be an attending physi-
cian. Outside MCOs, a chiropractor
cannot betheworker’ sattending phy-
sician except for 12 visitsor 30 days,
whichever comesfirst. Theselimita-
tions, restrictions on palliative care,
and the use of MCOs have had anim-
pact on the distribution of medical
payments by provider type. In 2000,
hospitals and medical doctors each
received about a third of the work-
ers’ compensation medical payments.
Physical therapists and pharmacies
each received about 6 percent, radi-
ologists 3 percent and chiropractors
3 percent of the payments. Based on
SAIF s payment data, the most dra-
matic change in the distribution of
medical payments by provider type
affected chiropractors. The propor-

tion received by chiropractors
dropped from 16 percent of total pay-
ments prior to 1990 to 3 percent after
1990.

Twenty-four-hour coverage
Legidation to implement a 24-Hour
Coverage Pilot Program was pro-
posed by the department and passed
by thelegidaturein August 1993. The
legislation authorized the director to
approve pilot plans by July 1994 and
to operate the program until July
1998. Financial support of $336,000
to develop and launch the program
was obtained by the department
through a grant from the Robert
Wood Johnson Foundation. The ap-
proved pilot plans linked the medi-
cal benefits of workers
compensation and group healthinsur-
ance. The goal of these planswasto
enhancethedelivery and improvethe
cost effectiveness of medical services
for workers and employers.

The pilot plan provided a broad net-
work of participating doctorsand hos-
pitals. Enrolled employees used the
network for all medical services. For
convenience and consistency of care,
most plans asked employees to
choose agenera practitioner astheir
primary care physician. For most
medical care, employees paid amod-
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est copayment when the treatment
was received and the 24-hour plan
paid the remainder. Employees paid
no copayment, however, if the treat-
ment was for a work-related condi-
tion. Doctors and hospital s submitted
the insurance claims to the 24-hour
plan and received auniform payment
for both work-related and other ser-
vices.

By the end of 1995, only five of the
approved plans had enrollments, with
just 14 participating employers. A
1996 evaluation of the program found
that the low enrollment was due
largely to Oregon’s success in cur-
tailing workers' compensation costs.
While employers remained curious
about the 24-hour coverage, the con-
trol of both workers compensation
and group health costs had reduced
their interest in participating. They
also noted one of the major advan-
tagesto participating in the pilotswas
the ability to direct injured workers
to selected medical providersimme-
diately. However, the 1995 legisla
tion permitting treatment at MCQOs
from the day of injury removed this
advantage. Total program enroll-
ments were not sufficient for avalid
statistical evaluation of the pilot
plans, and the department phased out
the program.
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Sixty-two percent of Oregon workers and 64 percent of
employers are covered by MCOs.

Statistics

Managed car e or ganizations, employers and employees cover ed, 1993-1999
Date Employers Employees

1-93 26,211 (38.3%) 393,900 (30.7%)

11-93 28,320 (40.0%) 462,500 (35.1%)

12-94 33,083 (44.8%) 484,000 (35.1%)

10-96 40,128 (51.8%) 648,500 (43.6%)

10-97 47,200 (59.3%) 902,900 (58.3%)

10-98 52,608 (64.7%) 971,200 (61.5%)

10-99 52,048 (63.7%) 991,800 (62.0%)

MCO contractswith insurersand self-insured employers, FY 1991-2000

Fisca Self-insured

|year Insurers employers Total
1991 3 3 6
1992 16 22 38
1993 20 30 50
1994 25 37 62
1995 28 41 69
1996 32 41 73
1997 35 44 79
1998 36 43 79
1999 33 45 78
2000 36 49 85

At the end of FY 2000, there were 85 MCO contracts in ef-
fect with insurers and self-insured employers. Eight certified
MCOs have contracts with insurers and/or self-insured em-
ployers.

Note: These figures are based on reports submitted by MCOs
and may change as new data are reported.

SAIF and privateinsurers total paid and medical paid, 1989-1999

Total Medical
Y ear paid paid Medical
paid ($millions) ($millions) percent
1989 $427.8 $191.4 44. 7%
1990 418.0 185.7 44.4%
1991 379.9 153.2 40.3%
1992 380.2 155.9 41.0%
1993 376.1 161.0 42.8%
1994 383.0 165.1 43.1%
1995 360.9 155.4 43.1%
1996 358.1 158.5 44.3%
1997 352.7 162.6 46.1%
1998 367.1 176.3 48.0%
1999 3475 165.9 47.7%

Between 1989 and 1991, medical payments by SAIF and pri-
vateinsurersfell by 20 percent. Sincethen, the payments have
remained fairly constant. Also, between 1989 and 1991, medi-
cal payments declined from 45 percent to 40 percent of al
payments by these insurers. The percentage has grown since,
reaching 48 percent in 1998 and 1999.

Average medical cost after closure, 1990-1999

Y ear SA_I F Non-SAIF
1990 $273 N/A
1991 179 $119
1992 162 160
1993 189 146
1994 173 165
1995 201 167
1996 190 156
1997 178 176
1998 220 211
1999 190 191

The average medical cost after closure dropped more than 30
percent following the 1990 reforms.
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A fundamental goal of the Oregon
workers' compensation law is to re-
turn injured workers to work as
quickly as possible. Thisis aso an
effective strategy to reduce workers
compensation claims costs. The Or-
egon workers' compensation system
has had numerous return-to-work
programs as the legislature has at-
tempted to find better and more cost-
effective ways of getting injured
workers back to work. Although the
specifics have changed over the
years, two primary programs have
been used: vocational assistance to

Return-to-work assistance

workers most in need of vocational
assistance, those who qualify for
more costly retraining, continueto be
served. Although return-to-work
cases were only 164 in 1999 com-
pared to 3,680 in 1987, return-to-
work rates for completed vocational
cases are a historically high levels.

In 1990, the Handicapped Workers
Reserve, which provided reimburse-
ment of some claims costs as an in-
centive to employersto hire disabled
workers, was phased out, while in-
centives under the Preferred Worker

Figure 18. Vocational assistance cases opened, 1987-1999
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help workers overcome barriers to
successful return towork, and the Re-
employment Assistance Program (in-
cluding Preferred Worker and Em-
ployer-at-1njury Programs) to provide
incentives to employerswho hirein-
jured workers.

Vocational assistance

In 1987, the legidlature significantly
restricted eligibility for vocational as-
sistance: workers who can return to
their employer at injury or to any
other job that paysat least 80 percent
of their job at injury do not receive
vocational assistance. Asaresult, the
number of new vocational assistance
cases decreased by 91 percent from
1987 to 1999, and the total cost of
closed cases decreased by 77 percent
during the same period. Costs de-
creased at a slower rate because the

aggravation reopenings; and ex-
tended €eligibility for the Employer-
at-Injury Program to accepted
nondisabling claims, one result of
which has been to preclude many
nondisabling claims from becoming
disabling. Annual changesto admin-
istrative rules have further expanded
benefits under the Reemployment
Assistance Program. Overall, the ef-
fect of legiglation has been to de-em-
phasize vocational assistance for in-
jured workers and to expand and re-
fine employer incentives to return
injured workers to work.

Preferred Workers

Workersautomatically receiveaPre-
ferred Worker card when they have a
permanent partial disability, have not
refused suitable employment with
their employer at injury, and cannot
return to regular work. An employer
hiring a Preferred Worker is eligible

Figure 19. Preferred Worker contr acts started, FY 1988-2000
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Program were enhanced. In 1993, ad-
ministrative rule amendments ex-
panded reemployment benefits for
Preferred Workers and created the
Employer-at-Injury Program, which
offersincentives to employersto re-
turn injured employees to light duty
before claim closure. By SB 369 in
1995, the legidlature restricted eligi-
bility for vocational assistance under
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to receive exemption from workers
compensation premiums for the
worker for a period of three years,
plus at least one of the following
forms of assistance: wage subsidy,
worksite modification, or obtained
employment purchases. If theworker
sustainsanew injury, the claims costs
are reimbursed by the department to
theinsurer. The number of Preferred
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Worker contracts increased 75 per-
cent from 1988 to 1996, dropping
along with PPD casesin recent years.
Not quite one-third of the workers
who receive Preferred Worker cards
are expected to use the card to find a
job. During the ten years of the pre-
mium exemption incentive, almost
9,400 workers have been hired using
the card.

The Employer-at-Injury Program is
available to workers who have an
open claim, have not been released
to regular work, and who can return
to a light duty job. Assistance in-
cludeswage subsidy, worksite modi-
fication, and early-return-to-work

Studies

A 1995 department study of the la-
bor market experience of injured
workers whose claims first closed in
1991 confirmed that workerswho are
abletoreturntotheirjobatinjury are
more likely to suffer fewer breaksin
employment and increasetheir wages
than workerswho cannot. Similar re-
sultswerefound for Preferred Work-
ers who used their benefits and dis-
abled workers who completed a vo-
cational training plan. Workers who
settled their claims by a Claim Dis-
position Agreement (CDA) had sig-
nificantly lower return-to-work rates.

Figure 20. Employer-at-Injury programs approved, 1993-1999
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purchases. Following six years of
steady growth in use of the program,
1999 brought aleveling off in worker
placementsand expendituresfor light
duty. The decline came mostly from
fewer programsfor disabling claims.
In 1999, there were 4,361 programs
for disabling injuries and 5,082 for
medical-only (nondisabling) injuries.

In 1990, workers' reinstatement
rightswere strengthened, though with
new restrictions, to assist injured
workers to return to work with their
employer at injury. SB 369 added fur-
ther restrictionsto reemployment and
reinstatement rights. These provi-
sions are monitored by the Oregon
Bureau of Labor and Industries.
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A current study, in progress, |ooks at
wage records reported to the Employ-
ment Department through the first
quarter of 1998, for disabled work-
ers with injuries in 1991 and 1992.
Among workers who were deter-
mined ableto return to regular work,
about two-thirds were employed in
1998, four to six years after injury.
Faring even better wereworkerswho
returned to light duty through the Em-
ployer-at-Injury Program: nearly
three-quarters were employed in
1998. For other workers who were
unable to return to their regular
work—qgenerally because of the se-
verity of their disabilities—use of
return-to-work assistance was asso-
ciated with higher rates of reemploy-
ment. Thisfinding held true both for
the use of Preferred Worker benefits
and completion of a training plan
under vocational assistance. Workers
who settled their open claim via a
CDA had thelowest |ong-term reem-
ployment rate, at 37 percent. Statis-
tics on average days from injury to
settlement and average medical costs
suggest that this group of injured
workers had injuries as complex as
those suffered by Preferred Workers.
However, theworkers making up this
group were not identified as Preferred
Workers, and thus were ineligible to
receive reemployment assistance.



Oregon Workers' Compensation: Monitoring
the Key Components of Legidative Reform

Statistics

Preferred Worker contracts started, FY 1988-2000
Fiscal Total cost
year Contracts  ($ millions)
1988 1,886 $3.0
1989 1,933 2.7
1990 1,977 3.2
1991 2,326 4.2
1992 2,575 5.8
1993 2,579 6.3
1994 2,838 8.5
1995 2,729 9.0
1996 3,307 10.8
1997 3,163 11.2
1998 2,986 11.6
1999 2,519 10.6
2000 (prelim) 1,963 8.9

Thenumber of Preferred Worker contracts started increased 75 per-
cent from 1988 to 1996, dropping in recent years along with PPD
cases. Total dollars spent on assistance since 1988, including wage
subsidy, worksite modification, obtained employment purchases,
premium exemption and premium relief, stand at $96 million.

Note: Data for the most recent years are revised as reimbursement
requests are received and paid.

Preferred Worker contract costs, FY 1988-2000

i Worksite Premium o
Fiscal mods exempt Wage subsidies
year ($ millions)  ($ millions)  ($ millions)
1988 $0.4 - $2.6
1989 0.2 - 24
1990 0.2 - 2.6
1991 0.8 $0.0 3.0
1992 2.2 0.3 3.0
1993 2.3 0.7 31
1994 31 17 35
1995 2.2 3.0 3.6
1996 3.0 2.8 4.5
1997 3.0 3.0 4.6
1998 3.3 29 4.7
1999 25 35 4.0
2000 2.1 31 34

Despite a recent decline, expenditures for worksite modifications
have increased fivefold compared to 1988. Obtained employment
purchases totaled $3.7 million from 1988 to 2000. The cost of pre-
mium relief, the predecessor of premium exemption, reached nearly
$1 million in total costs for the life of the program.

Preferred Worker premium exemption program, FY 1991-2000

Fiscal Cards Workers
year issued hired
1991 4,181 1,521
1992 3,529 1,110
1993 3,079 990
1994 3,293 966
1995 3,584 1,110
1996 4,189 1,100
1997 3,499 951
1998 2,920 733
1999 2,801 535
2000 2,419 359

For workers who receive a Preferred Worker card, not quite one-
third are expected to use the card for employment. ID Cardsissued
have declined along with PPD claims.

Note: This table uses a running count of hires by the year of 1D
Card issue. The counts of cards issued have been adjusted for re-
scinds since the last report.

Employer-at-Injury programs approved, 1993-1999

Tota cost
Y ear Workers Employers ($ millions)
1993 447 141 $0.4
1994 2,399 726 3.0
1995 3,739 1,189 5.0
1996 6,077 1,346 7.5
1997 8,355 1,508 9.9
1998 10,065 1,781 11.8
1999 9,443 1,835 10.6

Following six years of steady growth in use of the program, 1999
brought a leveling off in worker placements and expenditures for
light duty, but the decline came mostly from fewer programs for
disabling claims.
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Statistics

Vocational assistance, 1987-1999

Cases Cases Total cost
Year opened closed ($millions)
1987 8,506 8,959 $38.4
1988 2,363 5977 30.9
1989 2,247 2,951 225
1990 1,879 2,333 214
1991 1,432 2,300 26.2
1992 1,277 1,760 204
1993 1,333 1,494 18.0
1994 1,188 1,291 15.1
1995 1,192 1,296 14.5
1996 1,071 1,130 13.8
1997 814 844 11.1
1998 755 733 10.2
1999 730 650 8.8

The number of new cases opened dropped by 91 percent from 1987
to 1999, while the total cost of closed cases decreased by 77 per-
cent. Costs excludes eligibility determinations and CDA amounts.
Currently, most cases either end by CDA soon after eligibility or go
on to receive training services.

Note: Data for cases closed and total cost will change whenever
redeterminations result in reopened eligibility.

Vocational assistance plansand return-to-work rates, 1987-1999

DEP Training RTW

Year plans plans rates

1987 3,334 1,041 74.0%
1988 2,050 852 73.8%
1989 786 717 68.3%
1990 362 731 69.6%
1991 213 908 78.3%
1992 111 703 79.8%
1993 61 595 78.0%
1994 58 467 78.8%
1995 52 466 85.3%
1996 37 450 90.7%
1997 20 378 83.7%
1998 6 338 85.0%
1999 4 292 84.5%

The number of vocational assistance cases in Direct Employment
Plans (DEP) declined to just 4 cases by 1999. The return-to-work
(RTW) rate for workers who completed their program has been at
historically high levelsthe last five years, peaking in 1996.

Note: Datawill changewhenever redeterminations result in reopened
digibility.

1987-2000

Handicapped Workers Reserve claims and costs, FY
Fiscal New Total costs
year claims ($ millions)
1987 380 $9.8
1988 312 12.1
1989 222 118
1990 200 10.7
1991 0 9.0
1992 0 6.4
1993 0 45
1994 0 3.8
1995 0 2.6
1996 0 18
1997 0 2.1
1998 0 2.0
1999 0 2.2
2000 0 17

Beginning in May 1990, no new applications were accepted. Costs
for approved claims will steadily decline.
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Maximum PPD benefits ($thousands)

Prior to legislative reform, Oregon
was continually singled out as astate
with one of the nation’s most costly
workers' compensation systems, and
yet, with woefully inadequate perma-
nent disability benefits for injured
workers. The Oregon reforms not
only intended to reduce system costs,
but also included provisions to in-
crease the permanent partial disabil-
ity (PPD) benefitstoinjured workers,
to provide a benefit structure that
compensates those more severely in-
jured with more equitable awards,
and to ensure that injured workers
receive their benefits faster.

National Rankings

Of seven maximum indemnity ben-
efit categories capable of national
percentile ranking, four of Oregon’s
exceeded the national median as of
January 2000. Those categories be-
low the national median include
scheduled and unscheduled PPD,
both of which are now very close to
the median values; and survivors
benefitsfor spouseswithout children.

Since 1987, the legislature has en-

acted several changesto the value of
adegree of permanent partial disabil-

150 -

Benefits - permanent disability

ity, both for scheduled and unsched-
uled injuries. From 1992 until repeal
under SB 369 in 1995, the value of a
degree was tied to the statewide av-
erageweekly wage, thusproviding an
annual adjustment for PPD benefits.
Sincethen, thelegidature has enacted
increases at each session, taking ef-
fect at two-year intervals.

The value of ascheduled degree (for
bodily extremities, vision, and hear-
ing) hasincreased from $125in 1987
to the current value of $511.29 per
degree. As a result, scheduled PPD
benefits increased by 309 percent,
and Oregon’s national percentile
ranking for maximum scheduled PPD
rose from the tenth percentilein 1988
to the 49th in 2000. Benefits for un-
scheduled disabilities (to the back and
other body parts and systems not
named in statute) have also risen, by
366 percent for maximum benefits,
from 1987 to 2000. Oregon’'s maxi-
mum unscheduled PPD, which was
far below the national average at the
eighth percentile in 1994, shot up to
the 47th percentile by the beginning
of 1998. In 2000 it dropped slightly
to the 46th percentile. Also notewor-
thy is the establishment in 1991 of a

Figure 21. Maximum PPD benefits, FY 1987-2000
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tiered structure for unscheduled dis-
ability, which compensates the more
severely injured at higher degreeval-
ues. The 1995 legidlature redefined
the tiers to make higher benefits
available to more workers.

Average PPD awards

Although the national median for
maximum benefits has been a useful
tool, comparing PPD benefitsamong
states is difficult. Most states com-
pute PPD benefitsasafunction of the
individual worker’ sweekly wage, not
the fixed amounts used in Oregon.
Other states provide larger maximum
benefits only for high wage workers.
For this reason, when the worker’s
wageistaken into account, maximum
benefitsfor low-wageworkers appear
relatively generous compared to most
other states. For unscheduled ben-
efits, however, the maximum is a
poor indicator of benefit generosity
because only about one percent of
claims qualify for upper-tier benefit
values. About 72 percent of Oregon
unscheduled claimsfall into the low-
est tier, and benefits for these claims
are among the lowest in the country.
Unlike maximums, benefit levelsin
the lowest tier have failed to keep
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Figure 22. Cash benefits paid to workers for accepted disabling claims, 1987-1999
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pace with inflation over the past two
decades. Determining whether in-
jured workers are actually receiving
higher average and more equitable
benefits subsequent to reform is not
straightforward. The average degrees
awarded for both scheduled and un-
scheduled PPD awards have de-
creased: scheduled by morethan half
to about 16 degrees currently, and un-
scheduled by about one third, to 48
degrees. Averagedollarsawarded for
scheduled PPD haveincreased by 88
percent since 1989’ slow point. Con-
versely, the average dollars for un-
scheduled PPD continued to decline
until benefit increases began to take
effect following the 1991 legidl ation.
A primary reason for thisisthat most
unscheduled PPD is awarded at the
bottom tier valuefor degrees, and val-
uesfor thelowest tier of benefitshave
increased relatively slowly. Thereare
a number of factors, however, that
complicate the use of the change in
average degrees and dollars awarded
to draw conclusions about average
benefits to injured workers. Claims
settled by claims disposition agree-
ments most certainly involve cases
for which permanent partial disabil-
ity is compensated, but are not in-
cluded in the above PPD data.
Moreover, standardization of proce-

$2835
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$2347  g2263 $2297
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Calendar year

1994

dures for disability rating and pos-
sible changes in injury severity and
return-to-work patternsmay al so con-
tribute to the decline in average de-
grees awarded.

Examining the median lag timesfrom
date of injury to initial closure or
other orders for increased PPD, as
well asthe number of cases reaching
each appeal level, provides insight
into whether injured workers are re-
ceiving their benefitsfaster. The me-
dian lag times in 1999 from date of
injury to initial closure and to recon-
sideration order are significantly
shorter than thelag timesfrom injury
to hearingsor board review. Also, the
number of cases reaching these ap-
peal levels has decreased dramati-
cally. For example, 42 percent of
unscheduled degrees were awarded
on appeal in 1987, compared to
around 10 percent at reconsideration
or appeal currently. The implication
is that injured workers, on average,
are receiving their benefits faster.

Indemnity dollars

Historically, permanent total disabil-
ity claims, although small in number,
have been alarge portion of indem-
nity dollars. From 1988 to 1999, the
net number of PTD awards declined
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93 percent, compared to an overall
decrease in disabling claims of 41
percent. Law amendments affecting
PTD benefits include the mandates
for standards for evaluating perma
nent disability, the legalization of
claims disposition agreements, and
the redefining of gainful employ-
ment. Changesininsurer claimsman-
agement practices, shiftsin Oregon’s
industrial mix, and increased empha-
sisonworkplace safety and health are
other contributing factors.

Combined cash benefitsfor timeloss,
PPD awards, claims disposition
agreements, and PTD and fatality in-
demnity benefits is one measure of
benefitsavailableto injured workers.
Average cash benefitspaid toinjured
workers per accepted disabling claim
increased by 10 percent, from $6,781
in 1987 to $7,456 in 1992, but have
been up and down since. Average
cash benefitsstand at $7,390in 1999.
Decreases in average days of time
loss paid, average degrees of PPD
awarded, and the number of PTD
awards contributeto therelatively flat
trend line in average cash benefits
paid, despite legidated increases in
PPD benefitsand automatic inflation
adjustments for other benefits.
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Statistics

Oregon per centileranking for maximum benefits, 1988-2000

Benefit 1988 1994 1996 1998 2000
TTD 68 73 71 74 74
Sch. PPD 10 33 48 46 49
Unsch. PPD 6 8 46 47 46
PTD 70 73 75 74 74
Death-no child 28 25 27 22 26
Death-child 86 88 88 91 91
Burial 78 43 67 8l 85

In 2000, Oregon’s maximum indemnity benefits were above the
national median in four of the seven benefit categories. Those be-
low the median included compensation for scheduled PPD, unsched-
uled PPD (both very close to the median), and death with no chil-
dren.

M aximum PPD benefits, FY 1987-2000

Maximum Maximum

Fiscal scheduled unscheduled
year PPD PPD
1987 $24,000 $32,000
1988 27,840 32,000
1989 27,840 32,000
1990 27,840 32,000
1991 58,560 32,000
1992 58,577 60,503
1993 60,601 62,592
1994 63,631 65,723
1995 66,722 68,915
1996 (1st half) 67,402 69,617
1996 (2nd half) 80,640 130,400
1997 80,640 130,400
1998 (1st half) 80,640 130,400
1998 (2nd half) 87,168 138,224
1999 87,168 138,224
2000 (1st half) 87,168 138,224
2000 (2nd half) 98,168 149,033

Between fiscal years 1987 and 2000, maximum scheduled PPD ben-
efitsincreased 309 percent and unschedul ed benefits increased 366
percent.

Average degreesfor permanent partial disability cases, 1987-1999

Scheduled  Unscheduled
Y ear PPD PPD
1987 36.1 69.4
1988 33.6 68.0
1989 28.4 65.2
1990 27.6 63.6
1991 235 57.3
1992 20.8 55.5
1993 20.0 579
1994 18.8 55.9
1995 19.0 53.0
1996 17.6 52.0
1997 17.3 499
1998 16.3 49.8
1999 15.9 48.0

Both average scheduled and unscheduled PPD degrees have de-
creased since HB 2900; CDASs, standardization of disability rating,
claim severity, and changes in return-to-work patterns are factors
in this decline.
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Statistics

Average dollarsfor permanent partial disability cases, 1987-1999

Scheduled  Unscheduled

Y ear PPD PPD

1987 $3,939 $6,783
1988 3,898 6,711
1989 3,623 6,492
1990 3,760 6,336
1991 4,280 5,710
1992 4,969 5,547
1993 5,313 5,944
1994 5,513 5,967
1995 6,055 5,939
1996 6,146 6,131
1997 6,645 6,426
1998 6,601 7,000
1999 6,815 7,000

Average scheduled PPD dollars awarded have increased by 88 per-
cent since 1989. Average unscheduled PPD declined after the pas-
sage of HB 2900, but benefit increases beginning in 1992 have
resulted in an upward trend, taking the 1998 and 1999 averages
beyond the peak of 1987. Average degrees and dollars are calcu-
lated by tallying each claim’s awards; averages may change as
claims receive more PPD through claim reopening or litigation.

Permanent total disability, 1987-1999

Net
Y ear Grant  Rescind number
1987 204 27 177
1988 209 14 195
1989 139 15 124
1990 81 36 45
1991 68 22 46
1992 47 5 42
1993 26 13 13
1994 36 9 27
1995 32 17 15
1996 17 6 11
1997 20 5 15
1998 16 6 10
1999 24 11 13

The net number of PTDs decreased by 93 percent between 1988
and 1999. CDAs, legalized in 1990, have played a prominent role
in sustaining the historically low counts of PTDs.

Cash benefits paid to injured workersfor accepted disabling claims, 1987-1999

Benefits Average

paid benefits

Y ear ($ millions) per claim
1987 $272.3 $6,781
1988 287.7 7,010
1989 301.3 6,900
1990 283.5 7,238
1991 265.3 7,400
1992 234.7 7,456
1993 226.3 7,351
1994 229.7 7471
1995 227.2 7,206
1996 210.1 6,874
1997 203.4 7,165
1998 198.7 7,117
1999 199.9 7,390

Average cash benefits paid (current dollars) increased 10 percent
from 1987 to 1992, but the trend line has been down and up since.
Cash benefits include time loss, PPD, CDA, PTD and fatality in-
demnity benefits, but exclude non-cash benefits such as medical,
vocational rehabilitation, and attorney fees.

38




Oregon Workers' Compensation: Monitoring
the Key Components of Legidative Reform

Litigation and administrative dispute resolution

During the period preceding reform,
more claimseach year required some
form of litigation. Two key goals of
reform were to ensure that injured
workers receive the benefits and ser-
vicestowhich they areentitled, with-
out litigation when possible, and to
resolve litigated disputes faster. A
number of provisions, particularly
with regard to permanent disability
ratings, were enacted to reduce liti-
gation. For example, the department
was required to establish standards
for the evaluation of permanent dis-
ability that are to be consistently ap-
plied by the department and insurers
whenthey closeclaimsand at all lev-
elsof litigation.

WCD administrative dispute
resolution

Oregon has expanded its use of ad-
ministrative dispute resolution pro-
cesses. This reduces the number of
claims that are litigated in a formal
hearing or court setting. The
department’s Dispute Resolution
Section provides assistance through
informal and forma mediation and
negotiation. When these processesdo
not resolve the dispute, the depart-
ment issues an administrative order
that can be appealed as a contested
case hearing beforethedirector or the
Hearings Division, depending on
which forum has jurisdiction.

Before the 1990 reforms, the depart-
ment had some alternative dispute
resolution processes available to re-
solve disputes administratively.
There was a voluntary reconsidera-
tion processavailablefor partieswho
disagreed with the disability benefit
amount awarded at closure. Thispro-
cesswasrarely used until it wasmade
mandatory by the 1990 reforms.

Claim closure disputes
By SB 1197 in 1990, the legidature
required that aparty seek departmen-

tal reconsideration of aclaim closure
before proceeding to a hearing. By
law, the mandatory reconsideration
process can take only 18 working
days if there is no dispute over im-
pairment findings. When there is a
dispute about impairment findings,
the department appoints an indepen-
dent medical arbiter to examine the
worker. Even in the absence of such
adispute, the department may appoint
amedical arbiter if it findsthat medi-
cal information available is insuffi-
cient to determinedisability. In 1999,
66 percent of the reconsideration
casesincluded medical arbiter exams.
An additional 60 calendar daysisal-
lowed for themedical arbiter process.
When a medical arbiter isinvolved,
no medical evidence subsequent to
thearbiter’ sreport may beusedinliti-
gation before the Hearings Division,
the board, or courts. Thisreducesthe
use of forensic medical experts. The
reforms also allow the assessment of
an insurer penalty when, on recon-
sideration, aninsurer’ srating of per-
manent disability is increased by at
least 25 percent. In 1999, there were
25 of these penalties.

By SB 369 of 1995, the legislature
made four changes to the reconsid-
eration process: it required the re-
quest for reconsideration of aclosure
to bewithin 60 days of the closure; it
required the hearings request to be
within 30 days of thereconsideration;
at hearing, it prohibited contesting an
issue that was not raised at reconsid-
eration or did not arise out of the re-
consideration; and, it prohibited
admission of evidence at hearing that
was not submitted at reconsideration.
In 2000, the Oregon Supreme Court
ruled that in asmall number of cases
this prohibition of additional evi-
dence at hearings was an unconstitu-
tional deprivation of workers' rights
to due process. Specificaly, in PTD
cases at hearings, oral testimony
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about workers' willingness to work
and their job-seeking progresshad to
be permitted.

The number of reconsideration re-
questsjumped in 1995 because of the
reduction in the appealable period.
Since 1995, the number of reconsid-
eration requests hasfallen 36 percent.
Thisdecline is due to declinesin the
number of claim closures and in the
percentage of closures for which re-
considerations are requested.

The 1997 legislature made two
changes to the reconsideration pro-
cess. In 1995, the decision in
Guardado v. J.R. Simplot Company,
137 Or App 95, raised the possibility
that a single closure could have two
reconsiderations. To eliminate this
possibility, the 1997 legidature, in SB
118, limited the reconsideration pro-
cess to one reconsideration per clo-
sure. Thebill included modified time
frames for conducting the reconsid-
eration. The 18-working-day require-
ment now begins when all parties
request a reconsideration or waive
their rightsto arequest. Alsoin 1997,
by SB 119, the legislature provided
additional time to alow workers to
attend rescheduled medical arbiter
examinations, suspending all disabil-
ity benefits. If the worker fails to at-
tend and cooperate with the arbiter
examination without good cause, the
worker will not have afurther oppor-
tunity to attend and will forfeit the
suspended benefits. Thereconsidera
tion record will be closed and the or-
der on reconsideration issued, based
ontheexisting record. Issuesarising
out of the reconsideration order may
be addressed and resolved at a hear-
ing at the Workers' Compensation
Board.

Medical disputes
Prior to 1990, there were voluntary
administrative review processes in
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place to help resolve disputes about
medical treatment and fees. These
processes were used infrequently.
The 1990 reforms made the review
processes mandatory before a con-
tested case hearing can be requested.
The intent of the legidature was to
resolve the mgjority of these matters
with medical experts so that only the
most adversarial cases would go to
hearing. Court decisions affecting the
department’ s jurisdiction in some of
these issues reduced the use of these
processes.

By SB 1197, the 1990 reforms elimi-
nated most palliative care after the
worker becomes medically station-
ary. Palliative careistreatment aimed
at relieving symptomsrather thanim-
proving theworker’ sunderlying con-
dition. Workers can still receive
paliative care under certain condi-
tions: if they have permanent total
disability; when it is necessary to
monitor prescription medication or a
prosthetic device; or when the attend-
ing physician feelsthe palliative care
is necessary for the worker to con-
tinue current employment. Disputes
about the necessity for palliative care
are filed with the department.

The number of medical dispute reso-
lution requests peaked in 1992 at
1,518. Following the Court of
Appeal’s decision in Meyers v.
Darigold,123 Or App 217, in Octo-
ber 1993, the department lost juris-
diction over disputes involving
proposed medical treatment. Asare-
sult, the number of requests fell to
466 in 1994. SB 369 restored thisju-
risdiction, and the number of requests
rose again.

By SB 728, effective October 23,
1999, the 1999 legidature transferred
to the Hearings Division responsibil-
ity for disputes when compensabil-
ity of the underlying medical
condition is at issue or when the

causal relationship between the ac-
cepted condition and the medical ser-
viceisat issue. These compensability
issues are resolved before other medi-
cal issues such as medical services
or the appropriateness of treatment
are resolved. Those cases where
compensability or causality are ac-
cepted at the Hearings Division are
then sent back to the Medical Review
Unit (MRU) for resolution of the
medical service dispute. At MRU
they are recorded again as fresh re-
quests. The number of medical dis-
pute resolution requests grew by
about 100 in 1999 over 1998. Most
of thisincrease is due to the addition
of compensability and causality
cases.

SB 369 subjected dissatisfaction with
the action of amanaged care organi-
zation regarding the provision of
medical services, peer review, or uti-
lization review to themedical dispute
resolution process. In 1999, 14 per-
cent of the requestsinvolved MCOs.

Medical dispute orders, other than or-
ders involving Insurer Medical Ex-
aminations (IME), can be appealed
through the contested case hearings
process. (IME disputes are appea ed
to the Hearings Division.) In 1999,
13 percent of the orders were ap-
peal ed.

Vocational assistance disputes

In contrast to medical disputes, par-
ties with vocational assistance dis-
putes frequently used mediation and
arbitration processes prior to the re-
forms. These processes were not no-
tably changed by the 1990 reforms.
The number of requests for the reso-
lution of vocational disputes fell 69
percent from 1991 to 1999. Most of
the declineistheresult of the decline
in the number of vocational assis-
tance cases. The percentage of voca
tional assistance cases (eligible and
ingligible) that had at |east one voca-
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tional dispute remained at about 20
percent until it dropped to 16 percent
in 1999.

The Rehabilitation Review Unit
attempts to resolve disputes through
agreements. 1n 1999, 61 percent of
the vocational disputesfiled with the
department were dismissed or
resolved through agreements; 39
percent required aformal administra-
tiveorder. Themediantimetoresolve
avocational dispute was 28 days. Of
the 1998 and 1999 orders issued, 21
percent were appeal ed to the director.

In 1990, the legislature changed the
forum for penalties against insurers
for unreasonable claimsdenial or de-
lay in benefits. Before SB 1197, a
worker seeking a penalty against an
insurer had to request ahearing at the
board. If the hearingsreferee assessed
a penalty, the worker received the
entire amount, and the insurer was
required to pay theworker’ sattorney
fees. Under SB 1197, two changes
were made. First, if the soleissueis
whether theinsurer has unreasonably
delayed benefits, the worker no
longer proceeds to a hearing at the
board. Instead, the worker filesare-
quest for penalty with WCD, and the
issue is resolved through an admin-
istrative process. The second change
istheway in which attorney fees are
addressed. Under SB 1197, the in-
surer pays just the penalty, which is
shared equally by the worker and the
attorney. Theinsurer does not pay an
additional attorney fee. This change
offers less incentive for attorneys to
litigate delays of afew days. At the
same time, the department has en-
hanced its insurer audit and penalty
activities, assessing civil penatiesfor
delaysin payments to workers.

Contested case hearings

The process for appealing adminis-
trative orders is the contested case
hearing. By SB 369, the legislature
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took jurisdiction for appeals of voca-
tional servicedispute ordersand most
medical service dispute orders from
the Hearings Division and madethem
contested cases. With this change in
law, the number of requests for con-
tested case hearings jumped from 90
in 1994 to 274 in 1995. The number
peaked in 1996 before falling to 181
requestsin 1999. Most contested case
hearings involve appeals of medical
dispute orders or vocational assis-
tance dispute orders. In 1995, most
of the orders at contested case hear-
ings were vocational assistance dis-
putes, but asthe number of vocational
assistance disputes hasfallen, so has
the number appealed. Prior to 1998,
Appellate Review Unit orders con-
cerning timeliness of reconsideration
regquests and jurisdictional questions
were appealed as contested cases.
However, a 1998 Court of Appeals
decision, James Jordan v. Brazier
Forest Products, determined that all
Appellate Review Unit decisions
were reconsideration orders and,
therefore, appealable to the board.
This eliminated the flow of appeals
from ARU to contested case hearings.

In 1999, HB 2525 revised the con-
tested case hearings process. It cre-
ated a centralized Hearing Officer
panel within the Employment Depart-
ment. The panel consists of the ad-
ministrative law judges from several
agencies. Effective January 2000,
contested case hearings are sent to
this panel.

Workers Compensation Board

The reforms included a number of
provisions to speed the process of
formal litigation. The 1987 legida
ture reduced the time allowed to re-
quest a hearing following claim
closure from one year to 180 days.
As mentioned above, the appealable
period was further reduced by SB
369. Theboard wasrequired to sched-
ule a hearing or board review for a
date no later than 90 days after the
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Notes: Prior to the implementation of the reconsideration process, closures were appealed directly to hearings.

Figure 23. Hearing request rates on disabling claims closures, 1987-1999
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1995 is split into six-month periods to show the effects of SB 3609.

The 1999 rate is preliminary.

receipt of a request. The hearing or
board review cannot be postponed
except in extraordinary circum-
stances beyond the control of the re-
questing party. An order must be
issued within 30 days of the hearing
or board review. Also, legislation
limited the submission of additional
medical reports and findings to the
board in appeals of reconsideration
orders; this reduces time delays for
the development of additional medi-
cal evidence. In addition, the num-
ber of board members was expanded
from three to nine with the appoint-
ment of six temporary board mem-
bers in September 1989. The 1991
legislature phased out the six tempo-
rary board members and added two
limited duration members and two
pro-tem members. In 1993, the two
pro-tem positions were abolished,
and the two limited duration board
members were made permanent for
atotal of five permanent board mem-
bers.

In 1987, the Hearings Division was
required to establish an expedited
claim service to resolve informally
those claimswhere compensability is
not an issue and the amount in con-
troversy is $1,000 or less, or where
the only matters unresolved are at-
torney fees or penalties. The 1995
legislature went one step further. It
provided for mediation by a private
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party when the only issue to be re-
solved isinsurer responsibility. This
service has not been used.

M ediation

For years the Workers' Compensa-
tion Board's Hearing Division has
helped parties settle disputes — on
an ad hoc basis as well as through
mass settlement conferences. With
formal mediation, the board now of -
fersthe partiesthe help of trained ad-
ministrative law judge (ALJ)
mediators. This mediation program
isvoluntary. About 90 percent of the
cases that are mediated are settled.
The mgjority of the cases being me-
diated are complex cases: mental
stress claims, occupational disease
claims, cases that have a claim for
permanent total disability benefits,
and cases that also include claims
under ORS Chapter 659 (civil rights
and unlawful employment practices),
the Americans with Disabilities Act,
or other employment-related issues.
Over 40 percent of mediations in-
clude issues in addition to workers
compensation issues. Many of the
latter collateral issues are settled in
conjunction with the workers' com-
pensation case settlement. The board
also has entered into an agreement
with the Court of Appealsto provide
mediation servicesin workers' com-
pensation cases pending before the
court.

4.6%

1997 1998 1999
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Hearing requests and appeal

rates

Prior to reform, the number of hear-
ingsrequestsincreased for more than
20 years, reaching its peak of 27,549
in 1989. The number hassincefallen,
and the number of requests in 1997
was 11,266, 41 percent of the 1989
figure; requests thereafter have lev-
eled off at dightly above 11,000. One
of thereasonsfor the decline hasbeen
the reconsideration process, which
has cut the hearings request rate on
initial disabling claim closures. The
appeal rate on claim closures has
fallenfrom 21 percentin 1989 to less
than 5 percent in 1999. The 1999 rate
reflectsareconsideration request rate
on initial closures of 15 percent and
a hearing request rate of 31 percent
on reconsideration orders.

The number of pending casesat hear-
ings peaked in June 1987 at 15,664;

by the end of June 2000, pending
cases had dropped to about 5,400, a
drop of 65 percent. Themediantime
lag from hearings request to order
dropped almost 50 percent from 224
days in 1987 to 114 days in 1988;
thereafter it has been fluctuating be-
tween 116 and 147 days, being
around 122 days most of the time.
The board review median time lag
from request to board order in 1999
declined to 125 days, a 77 percent
reduction since the peak in 1989.

The goal of reducing litigation in-
cluded the goal of reducing the ap-
peal rates from each level of review.
The percentage of reconsiderations
that have been appeal ed has dropped
from 53 percent in 1992 to 31 per-
centin 1999. The hearingsappeal rate
has been between 9 percent and 11
percent each year from 1991 through
1999. The appeal rate of board orders

Figure 24. Requests for hearing, 1987-1999

30,000 -

27,549

24,000 +

18,000 -

12,000 +

6,000 -

Hearing requests received

1987 1988

19,673

17,490
16,422 16,527 14.862

12,351

1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999

Calendar year

11,266 11,059 11,084

has been between 18 percent and 20
percent since 1993, well below 28
percent appeal rate of 1992. (Note:
The 1987 reform |egislation changed
the review standard to be adopted by
the courts. The de novo review was
replaced by areview of therecord for
substantial evidence supporting the
board’s decision and for errors of
law.) Many of the appeals of board
ordersdeal with precedent-setting re-
form issues. The number of theseis-
sues has decreased.

The composition of the issues liti-
gated at hearings has changed signifi-
cantly subsequent to reform
legislation. In 1987, permanent dis-
ability was at issue in 46 percent of
the hearings cases; by 1999, the per-
centage had dropped to 8 percent.
Claim denial was at issue in 25 per-
cent of theordersin 1987. After peak-
ing at 49 percent in 1993, it dropped
to 43 percent in 1999. In 1987, in-
surer penalties were at
issuein 15 percent of the
orders; in 1999 the
percentage was 8
percent. Disability
evaluation standards,
administrative penalty
provisions, and the man-
datory reconsideration
process have played a
rolein altering the com-
position of the issues
resolved.

Figure 25. Median time lag, hearing request to order, all cases, 1987-1999
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Claim disposition agreements
The reforms allowed for an aterna-
tive method of settling accepted
claims. The 1990 special session au-
thorized compromise and release
settlements (Claims Disposition
Agreementsor CDAS) of claimsben-
efits, except for medica services. The
agreementsare entered into by claim-
ants and insurers; they are reviewed
and approved by the Workers' Com-
pensation Board. In fiscal year 2000,
3,049 CDA requests were filed and
3,078 approving orders were issued.
The settlements for fiscal year 2000
amounted to $37.6 million, an aver-
age of $12,218 per agreement.

One reason for reducing litigation is
that claimantsretain ahigher propor-
tion of their overall awardswhenthey
pay lessin attorney fees. In 1995, by
SB 369 the legislature made three
changesthat worked to reduce claim-
ant attorney fees: it limited feesinre-
sponsibility disputes; it prohibited the
Hearings Division from awarding
penalties and fees for matters arising
under the review jurisdiction of the
DCBS director; and, it limited fees
for the reversal of adenia prior to a
hearings decision to those cases in
which the denial is based on com-
pensability of the underlying condi-
tion. In the reconsideration process,
attorney fees are limited to 10 per-

cent of the increased award. Attor-
ney fees paid in 1999 resulting from
reconsiderations totaled almost
$918,500; proceedings before the
Hearings Division and on board re-
view amounted to $9.15 million.
Claimant attorney fees from all
sources (reconsiderations, hearings,
board review, and CDAS) increased
from $16.6 million in 1989 to $21.4
million in 1991; since then fees have
gradually decreased and haveleveled
off around $16 million in the last
three years. Attorney fees connected
with lump-sum settlements (CDASs
and disputed claim settlements) have
accounted for a growing share of
claimant attorney fees, rising from
roughly one-fourth of feesin 1989 to
56-61 percent of all fees since 1991.
In February 1999 (for the first time
in nearly 10 years), the Board raised
the maximum out-of-compensation
feesfor aclaimants’ counsel, payable
from increased awards. The maxi-
mum is 25 percent of the increase,
not to exceed: (a) Awards at Hear-
ings - permanent total disability,
$12,500 from $4,600; permanent par-
tial disability, $4,600 from $2,800;
temporary disability, $1,500 from
$1,050; disputed claim settlements,
25 percent of the first $17,500 (from
$12,500) and 10 percent of the re-
mainder; and (b) Awards on Board
Review - permanent total disability,

$16,300 from $6,000; permanent par-
tial disability, $6,000 from $3,800;
temporary disability, $5,000 from
$3,800; and, claim disposition agree-
ments, 25 percent of thefirst $17,500
(from $12,500) and 10 percent of the
remainder.

Two additional provisionsin 1995 by
SB 369 were expected to directly
reduce litigation. One allowed Hear-
ings Division AL Js and the board to
impose attorney sanctionsfor appeals
that are frivolous, made in bad faith,
or for harassment. The other provi-
sion required workers who believe
that a condition has been omitted
from anotice of acceptanceto notify
the insurer and not merely alege a
de facto denia in a hearings request.

Appélate decisions

A number of appellate decisionshave
tended to narrow the scope of reform,
particularly interms of the director’s
authority to resolve disputes admin-
istratively. Some of the major deci-
sionsarelisted below. It isimportant
to note that of these decisions, al
but four (SAIF v. Herron, U-Haul of
Oregon v. Burtis, Altamirano v.
Woodburn Nursery, and Welliver
Welding Works v. Farmen) were
reversed by the 1995 legidaturein SB
369.
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Colclasure v. Washington County
School District, 317 Or 526 (1993):
The Supreme Court ruled that, when
reviewing aDirector’ s decision on a
vocationa dispute, the hearings ref-
eree may makeindependent findings
of fact.

Safeway Storesv. Heather Smith,
122 Or App 160 (1993):

The Court of Appealsruled that while
there is a limitation on evidence the
director may consider in a reconsid-
eration, thereis no comparable limi-
tation on evidence areferee may con-
sider at a hearing on the same issue.

Lesliev. U.S. Bancorp, 129 Or App
1 (1994):

The Court of Appeals ruled that the
law does not preclude a party from
raising an issue at hearing that was
not raised in the preceding reconsid-
eration.

Meyers v. Darigold, 123 Or App
217 (1993):

The Court of Appeals ruled that the
director has jurisdiction in medical
treatment disputes only if a party
“wishes,” otherwise, the dispute may
go to hearings.

Jefferson v. Sam’s Cafe, 123 Or
App 464 (1993):

The Court of Appeals ruled that the
director’s authority in medical treat-
ment disputesis limited by statue to
treatment the claimant “isreceiving,”
therefore disputes over proposed
treatments must be decided at the
Hearings Division.

Allen v. SAIF, 320 Or 192 (1994):

The Supreme Court ruled that amedi-
cal bill paid untimely constituted a
“de facto denial” for which attorney
fees could be assessed under ORS
656.386(1), rather than the provisions
of ORS 656.262(10). Under ORS
656.262(10), attorney fees had been
limited to half the penalty amount on

Court Cases

issuesof delaysor refusal to pay com-
pensation. One intent of this provi-
sion had been to assure that attorney
fees did not exceed the value of the
interest involved in anissue. Theef-
fect of this decision may have been
to convert many instances of un-
timely payment to de facto denials,
thusincreasing the potential for large
attorney fees.

England v. Thunderbird, 315 Or
633 (1993):

The Supreme Court ruled that disabil-
ity rating rules, adopted by the De-
partment of Insurance and Finance
pursuant to 1987 law changes, were
invalid because they failed to con-
sider all factorsused to determineloss
of earning capacity.

SAIF v. Herron, 114 Or App 64
(1992):

The Court of Appealsruledthat 1990
amendments raising the dollar value
of a degree of PPD were subject to
ORS 656.202 and thus were to be
applied based on the date of injury
rather than the date of award.

U-Haul of Oregonv. Burtis, 120 Or
App 353 (1993):

The Court of Appealsruled that medi-
cal treatment for a pre-existing de-
generative condition was compens-
able if a compensable injury caused
the pre-existing condition to need
treatment, as long as the injury was
the major contributing cause of the
need for treatment.

Suzanne Robertson, 43 Van Natta
1505 (1991):

The Court of Appeals ruled that the
term “objective findings’ does not
mean solely physically verifiableim-
pairments. Such a finding may also
be based on the physician’s evalua-
tion of the worker’s subjective com-
plaints, in this case a description of
the pain she was experiencing.
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Stone v. Whittier Wood Products,
124 Or App 117 (1993):

The Court of Appealsruled that long-
standing department rules basing the
computation of temporary partial dis-
ability benefits on the actual modi-
fied work wage were invalid since
they failed to consider the worker’s
“earning power at any kind of work”
as specified in statute.

Altamiranov. Woodburn Nursery,
133 Or App 16 (1995):

The Court of Appedls held that the
department had impermissibly inter-
preted the 30-day limitation on at-
tending physician status for chiro-
practors as applying only to the ini-
tial claim. The court reasoned that the
meaning of “claim” includesrequests
to reopen a previously closed claim;
thusthere may be multiple 30-day pe-
riods for asingleinjury.

Welliver Welding Works v.
Farmen, 133 Or App 203 (1995):
The Court of Appedals held that the
legislature had intended that voca-
tional assistance eligibility decisions
be based on the claimant’s wage at
the time of the original injury. The
decision invalidated a department
rule that used the wage at the time of
aggravation in reopened claims.

Errand v. Cascade Steel Rolling
Mills, 320 Or 509 (1995):

The Supreme Court ruled that the ex-
clusive remedy provisionsof Oregon
workers' compensation law are op-
erativeonly for claimsthat are found
to be compensable under workers
compensation law. Employers’ im-
munity from civil suits only extends
to injuries that are compensated
through the workers' compensation
system. Thus, workers whose claims
arework-related but not compensable
are not precluded from pursuing civil
actions.
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More recent cases concerning
interpretations of legislative
reform include the following:

Messmer v. Delux Cabinet Works,
130 Or App 254 (1994):

The Court of Appeals ruled that the
failure to appeal a determination or-
der barsthelater denial of conditions
rated in that order. To reverse this
ruling, SB 369 contained language
stating that the payment of permanent
disability did not preclude insurers
from contesting compensability. In
Delux Cabinet Works v. Messmer,
140 Or App 548 (1996), the Court of
Appeals stated that this language,
despitethelegidature sintent, did not
reversethe earlier court decision that
thefailureto appeal did precludelater
denias. By HB 2971, the 1997 legis-
lature revised the law to specifically
overturn the Messmer decisions.

SAIF Corporation v. Walker, 145
Or App 294 (1996):

The Court of Appealsconsidered the
meaning of the change in the defini-
tion of anaggravationin SB 369. The
court reviewed the legid ative history
and determined that a symptomatic
worsening is not sufficient to estab-
lish an aggravation; instead, proof of
pathological worsening is required.
(The Supreme court affirmed the
decision.)

Fister v. South Hills Heath Care,
149 Or App 214 (1997):

The Court of Appeals considered a
case in which claimant testimony
about a closure that was not submit-
ted at reconsideration was presented
and admitted at the hearing. The court
ruled that, because there was no ob-
jection at the hearing, the evidence
could be considered by the ALJ and,
on review, by the board.

SAIF Corporation v. Shipley, 326
Or 557 (1998):

The Supreme Court dismissed a
board order that a claimant’s claim
for medical services was compens-
able. The hearing had initially in-
volved the issue of aggravation and
argued that the medical treatments
were related to the original accepted
condition. The board held that the
medical servicesclaimwascompens-
able. The court found that the proper
jurisdiction wasthedirectors review
not the board. Because there is no
statutory provision of the board to
remand to the director, the only cor-
rect action for the board was to dis-
miss the case.

O’Neil v. National Union Fire, 152
App 497 (1998):

The Court of Appeals ruled that the
department’ s contested case hearings
procedures had been followed as
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written. The claimant had argued that
the department was required to con-
duct a full-scale contested case pro-
cedure at acontested case hearing; the
department had instead followed a
more limited procedure. The court
determined that thisprocedureiscon-
sistent with ORS 656. 327(2).

Koskela v. Willamette Industries,
Inc., 331 Or 362 (2000):

The Oregon Supreme Court ruled
that, for asmall number of cases, the
SB 369 amendment of ORS
656.283(7) to prohibit at hearing evi-
dence that was not a part of the re-
consideration process was an uncon-
stitutional deprivation of aworker’s
due process rights. Specifically, in
PTD cases, aworker should have the
opportunity to provide oral testimony
about hiswillingnessto work and his
efforts at finding work.

Smothers v. Gresham Transfer,
Inc., (2000, currently before the
Supreme Court):

The Oregon Supreme Court hasheard
argumentsthat the combination of the
major contributing cause language
and the exclusive remedy language
unconstitutionally denies injured
workers with pre-existing medical
conditions a legal remedy for their
injuries. As of December 2000, the
Supreme Court has not issued its de-
cision.
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Statistics

Reconsideration requests and orders, 1991-1999

Requests  Orders Time
Y ear received issued lag days (mean)
1991 6,137 5,996 65
1992 6,678 6,518 45
1993 6,099 6,027 58
1994 6,019 6,033 61
1995 6,924 6,568 62
1996 5,907 6,301 66
1997 4,724 4,795 68
1998 4,653 4,585 70
1999 4,450 4,543 71

The mandatory reconsideration process began in mid-1990. The
number of requestsjumped in 1995 as SB 369 shortened thetimelines
during which a reconsideration request could be made. Requests
have since dropped as the number of closures has fallen. The lag
time hasincreased as the percentage of disputed closuresgoing to a
medical arbiter has increased.

Medical disputerequests and orders, 1990-1999

Request to order
Year  Reguests Orders  lag days (median)
1990 1,172 310 28
1991 1,386 969 112
1992 1,518 1,412 63
1993 876 987 44
1994 466 467 33
1995 741 469 39
1996 716 856 120
1997 879 817 61
1998 802 816 89
1999 905 820 85

Medical dispute resolution requests and orders peaked in 1992 and
then declined sharply after acourt decision limited the department’s
jurisdiction. SB 369 reversed this decision and the numbers in-
creased. In 1999, by SB 728, authority for determining the com-
pensability of the underlying medical condition or the causal rela
tionship between the accepted condition and the medical service
was transferred to the Hearings Division. These, included in the
counts of medical disputes, are the reason for the increase in dis-
putesin 1999.

Medical disputerequests, by issue, 1990-1999

Change of

attending Pali- Treat- Medical
Year physician Fees IME ative ment service
1990 92 756 73 159 92 -
1991 95 803 58 204 226 -
1992 81 815 31 209 382 -
1993 51 438 23 70 294 -
1994 36 254 33 44 99 -
1995 63 312 23 45 298 -
1996 36 310 16 84 236 34
1997 32 306 12 43 212 274
1998 40 33 8 30 214 477
1999 31 49 24 55 172 574

In December 1996, the new category “Medical Service” was added
to bring the issue categories more in line with statute. Many issues
formerly called “Palliative” or “Fees’ arenow categorized as“ Medi-
cal Service”
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Statistics

Vocational disputerequests and orders, 1991-1999

Request to order
Year Requests Orders lag days (median)
1991 2,068 2,139 41
1992 1,644 1,725 29
1993 1,493 1,519 25
1994 1,390 1,375 24
1995 1,348 1,303 28
1996 996 1,037 35
1997 877 881 32
1998 718 716 26
1999 640 681 28

The number of requests for the resolution of vocational disputes
has fallen 69 percent from 1991 to 1999. The decline resulted
chiefly from the decrease in the number of vocational assistance
cases. The percentage of vocational assistance cases (eligible and
ingligible) that have had at least one vocational dispute has re-
mained at about 20 percent each year throughout this period until
dropping to 16 percent in 1999.

Administrative penaltiesfor claims processing delays, FY 1991-2000

Fiscal Penalt Pendlties

year requests assessed

1991 468 208 For the past seven years, one-third of the requests for penalties
1992 438 165 resulted in penalties.
1993 443 140

1994 350 173

1995 320 101

1996 398 128

1997 347 122

1998 311 81

1999 275 82

2000 234 80

Contested case hearings, requests and orders, 1994-1999

Request to order
Year Requests Orders lag days (mean)
1994 90 107 172
1995 274 169 125
1996 311 373 117
1997 273 279 89
1998 209 190 124
1999 181 183 152

After the passage of SB 369, the number of requestsfor contested
case hearingsjumped. SB 369 precluded appeal s to the Hearings
Division in vocational service and medical service disputes. The
number of requests declined 42 percent between 1996 and 1999.

Contested case hearingsrequests, by issue, 1995-1999

Decision level appealed

1995 1996 1997 1998 1999

Benefits Section
Compliance Section

Dispute Resolution Section

Appellate Review Unit
Medical Review Unit

Rehabilitation Review Unit 117

Miscellaneous

15 23 24 25 7
25 19 20 10 13
39 5 52 2 -
67 132 90 102 104

61 77 70 56
11 22 10 0 1

In 1995, most of the requests were appeals of vocational assis-
tance disputes. As the number of vocational assistance disputes
fell, so did the number appealed. A 1998 court decision deter-
mined that all Appellate Review Unit decisions were reconsidera-
tion ordersand, therefore, appeal ableto the board. Thiseliminated
the flow of appeals from ARU to contested case hearings.
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Statistics
Hearingsrequest rates on claim closures, 1987-1999
Rate, Rate, Rate,
Appea closureto recon to closure
year reconsideration hearings  to hearings| ) )
Prior to the mandatory reconsideration process, over 20 percent of
1987 - - 24.0% | ealed to heari S he introduction of th
1088 ) ) 20,30, | Closures were app to hearings. Since the introduction of the
' reconsideration process, the percentage of closures appealedto re-
1989 - - 21.1% . : ! :
consideration has declined dightly from 17 percent to 15 percent,
1990 - - N/A . . X
and the percentage of reconsideration orders appealed to hearings
1991 16.8% 49.0% 8.2% :
has dropped from over 50 percent to 31 percent in 1999. As a
1992 17.3% 53.4% 9.3% result, the percentage of closures that are appealed to hearings has
1993 17.1% 48.1% 829 | (oo P g
1994 16.7% 47.8% 8.0% | TOPP pereent.
1995 (1st half) 16.3% 44.3% 7.2%
1995 (2nd half) 16.9% 36.9% 6.2%
1996 15.8% 36.1% 5.7%
1997 14.6% 32.4% 4.7%
1998 14.5% 30.6% 4.4%
1999 14.8% 30.9% 4.6%

Hearingsrequests, orders, and appeal rates, 1987-1999

Appea

Year Requests Orders rate
Requests for hearings peaked in 1989. The numbers have fallen

1987 20,397 23,680 7.3% ) ) ; ) .
1988 23316 26.386 8 202 since, with requestsin 1999 just 40 percent of the 1989 figure. The
1989 27’ 549 5 4’890 7.8% appeal rate for board review of hearings orders has changed very
1990 24,018 25,073 6.6% little since 1991.
1991 19,673 21,368 11.0% . . , . .
1992 17.490 19580 1 402 Note: The requests and orders include stipulations received with-
1993 16’ 422 16’888 10'2% out aprior hearing request (about 6 percent of total requests and 5
1994 16,527 15,751 10.2% percent of orders).
1995 14,862 16,798 9.2%
1996 12,351 13,341 10.4%
1997 11,266 11,596 11.2%
1998 11,059 11,271 10.5%
1999 11,084 10,846 10.5%

Per centage of hearings order sinvolving selected issues, 1987-1999

Permanent Claim Insurer
Y ear disability denial penalty
1987 46.1% 24.5% 14.6%
1988 39.7% 24.5% 16.4%
1989 31.9% 32.3% 16.6%
1990 33.3% 34.8% 14.6%
1991 18.2% 43.7% 10.0%
1992 15.7% 40.9% 7.5%
1993 12.6% 48.7% 10.3%
1994 11.6% 44. 7% 12.5%
1995 10.4% 39.4% 12.1%
1996 11.5% 38.2% 8.4%
1997 10.1% 46.6% 5.9%
1998 7.6% 42.9% 7.2%
1999 7.8% 42.5% 7.8%

Due to the introduction of the mandatory reconsideration process
for disputed claim closures, the percent of hearings in which per-
manent disability was an issue fell sharply from 1990 to 1991. In
19909, lessthan 8 percent of the hearing ordersinvolved permanent
disability.
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Statistics
Disputed claim settlements (DCS) at hearings, 1987-1999
DCS Amount
Year cases ($ millions)
1987 3,778 $18.2
1988 4,139 21.6
1989 4,365 22.5
1990 5,374 29.1
1991 6,021 32.6
1992 4,942 25.7
1993 4,700 24.8
1994 4,100 20.8
1995 4,455 22.2
1996 4,001 19.1
1997 3,846 19.0
1998 3,921 20.3
1999 3,721 19.6

The number of disputed claim settlements has decreased gradually,
but at apace slower than that of the corresponding hearings orders.

Claims disposition agreements, FY 1991-2000

CDA

Fiscal CDA  approval  Amount
year requests orders  ($millions)
1991 2,307 1,729 $28.5
1992 3,075 2,965 46.7
1993 3,492 3,383 46.1
1994 3,292 3,216 41.9
1995 3,487 3,399 43.1
1996 3,854 4,037 49.2
1997 3,304 3,250 44.4
1998 3,136 3,184 40.9
1999 3,172 3,124 39.1
2000 3,049 3,078 37.6

Except for the fiscal year in which CDAs were first introduced,
the number of requests for CDAs and the total dollar amount
awarded were the lowest in FY 1999; the number of approvals
was lowest since FY 1992.

Board review requests, orders, and appeal rates, 1987-1999

Apped
Y ear Requests  Orders rates
1987 1,719 1,222 29.6%
1988 2,151 991 12.8%
1989 1,944 1,576 13.6%
1990 1,653 3,067 17.2%
1991 2,346 2,064 23.8%
1992 2,230 2,487 27.9%
1993 1,726 1,931 19.5%
1994 1,599 1,814 20.1%
1995 1,553 1,655 17.8%
1996 1,381 1,676 17.9%
1997 1,307 1,229 18.2%
1998 1,187 1,358 18.5%
1999 1,141 1,147 19.1%

The number of requestsfor board review peaked in 1991; the 1999
number of requestswas 49 percent of the 1991 figure. The percent-
age of board orders appeal ed peaked at 30 percent in 1987. In 1999,
19 percent of board orders were appeal ed.
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Statistics

Court of Appealsrequests and orders, 1987-1999

Year Requests Orders

1087 362 587 Court requests peaked in 1992. In 1999, the number of requests
1088 127 283 was 32 percent of the 1992 figure.

ggg égg 1(7)2 N(_)te: Or_ders exclude remands where the court did not rule on the
1991 491 332 primary 1SSUe.

1992 695 247

1993 377 285

1994 365 239

1995 288 172

1996 300 175

1997 224 160

1998 251 130

1999 219 126

Median time lag days from request to order, 1987-1999

Year Hearings Board Court

1987 224 259 335 The median timelag for hearing ordersin 1999 was 55 percent that
1988 114 306 323 of 1987, and the board review lag has fallen 77 percent since its
1989 116 548 281 peak in 1989.

1990 147 458 298

1991 133 264 293 Note: Thetimelags arefor all order types.

1992 125 255 321

1993 119 256 295

1994 121 238 286

1995 124 204 299

1996 120 163 288

1997 122 160 318

1998 121 134 330

1999 124 125 343

Median time lag days from injury to order, 1987-1999

Y ear Hearings Board Court

1987 758 1,067 N/A IQSe 7t| melagsfrominjury to order have declined substantially since
1988 677 1,098 1,606 ’
1989 602 1,320 1,497

1990 617 1,169 1,752

1991 659 978 1,512

1992 655 1,047 1,549

1993 598 966 1,443

1994 561 870 1,402

1995 574 817 1,490

1996 532 763 1,247

1997 502 723 1,484

1998 488 716 1,330

1999 485 685 1,446
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Statistics

Boar d own motion orders and reopened claimsreserve costs, 1987-1999

B.O.M. Reserve costs
Y ear orders ($ millions)
1987 612 $0.0
1988 724 0.2
1989 703 2.2
1990 962 2.7
1991 1,135 4.8
1992 1,003 39
1993 927 35
1994 845 37
1995 751 39
1996 659 2.7
1997 616 3.6
1998 639 38
1999 593 39

The number of board own motion orders peaked in 1991; orders
have declined steadily since, except for a slight increase in 1998.
The Reopened Claims Reserve was effective January 1, 1988. Re-
imbursements to insurers for own motion claims costs peaked in
1991 at $4.8 million. Other than in 1996, reimbursements have
been between $3.5 and $3.9 million a year since 1992.

Claimant attor ney fees and defense legal costs, 1987-1999

Claimant Defense

attorney fees  legal costs
Y ear ($ millions)  ($ millions)
1987 $14.4 N/A
1988 16.3 N/A
1989 16.6 $23.4
1990 17.8 26.1
1991 21.4 26.9
1992 21.3 28.2
1993 19.8 27.2
1994 18.8 25.7
1995 20.0 27.4
1996 17.6 25.3
1997 16.1 24.3
1998 16.2 24.1
1999 16.0 24.0

The $16 million in attorney fees from claimants’ compensation is
thelowest since 1987, despite thefact that effective February 1999,
the Board raised the maximum out-of-compensation fees to the
claimant’ s counsel fromincreased awards by AL Jsand the Board.
(Seetext for details.) Defense legal costsin 1998 and 1999 were
just above the record low value of 1989.

Claimant attorney fees, by appeal level, 1987-1999

Hearings  Board CDA Recon
Year  ($millions)($ millions)($ millions)($ millions)
1987 $14.2 $0.2 - -
1988 16.0 0.3 - -
1989 16.0 0.7 - -
1990 15.9 1.0 $0.9 $0.0
1991 13.8 0.9 6.4 0.3
1992 125 11 7.1 0.7
1993 111 1.2 6.6 0.8
1994 104 11 6.5 0.8
1995 10.9 0.8 7.3 1.0
1996 9.1 0.9 6.7 1.0
1997 85 0.8 6.0 0.8
1998 8.9 0.8 5.7 0.9
1999 85 0.6 5.9 0.9

In 1999, 53 percent of the claimant attorney fees came from Hear-
ings and 37 percent from CDAS.
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Injured workers and employers often
find the workers' compensation sys-
tem confusing or inaccessible. Or-
egon isone of the few states that has
recognized that the comprehensibil-
ity of and access to the system are
essential elements in workers' com-
pensation reform. Therefore, a num-
ber of advocates and advisory groups
are at work in Oregon.

Ombudsman for Injured Workers
The 1987 legislature created the
Workers' Compensation Ombuds-
man (now called Ombudsman for
Injured Workers) as an independent
advocatefor injured workerswho are
struggling to resolve the disposition
of their claims. Recognizing the im-
portance of the ombudsman, the 1990
special session added two positions
to the office, increasing the staff to
five. Sincetheinception of theoffice,
the number of annual contacts with
the office increased over five-fold
through 1996. The accounting proce-
dure of the number of contacts
changed from 1997, and comparison
of the pre-1997 numbers with the
numbersfor 1997 and after isnot pos-
sible. Thecurrent procedureincludes
acount of al incoming and outgoing
telephone calls, in addition to mail
contactsand walk-ins; each case may
have several contacts, especially tele-
phone calls, both incoming and out-
going. However it is seen that even
on this basis there has been a 36 per-
centincrease of contactsover thelast
threeyears. 1n 1999 and 2000 theis-
suesthat prompted
the most inquiries
were benefits,
medical issues,
claim processing,
and settlements.
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40,000 -+

30,000 -
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20,000 -

10,000
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Advocates and advisory groups

Small Business Ombudsman

The office of Small Business
Ombudsman for Workers' Compen-
sation was created during the 1990
special session to advocatefor andto
educate small businesses. The office
had over 5,000 inquiresin 1999. It
had also conducted more than 160
outreach programs from 1991
through 1997. Contacts for outreach
programs have been increasing rap-
idly over the last few years.

The 1995 legislature reduced the
membership of MLAC from 14 to 10
membersand included specificissues
for mandatory reporting to the legis-
lature.

The 1990 special reform session also
established the Joint Legidative Task
Force on Innovations in Workers'
Compensation. Thetask forcewasdi-
rected to reexamine the role of the
workers' compensation system andto

Figure 27. Small Business Ombudsman inquiries, 1991-1999
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Management-Labor Advisory
Committee

In recognition of the success of the
governor’s labor-management com-
mittee in crafting the 1990 reforms,
the legidature created the Manage-
ment-Labor Advisory Committee.
This committee reaffirms that labor
and management are the principal
partiesintheworkers compensation
system. The committee periodically
reviews disability rating standards
and advises the department on work-
ers compensation matters such as
administrative rules and legidation.

27,885 29:361 30019|
23,707 23,625
17,961

9,702

develop recommendationsfor amore
fair, just, and cost-effective system.
In its report to the sixty-sixth Legis-
lative Assembly, the task force rec-
ommended a number of bills that
would allow for the development of
alternatives to the current workers
compensation insurance system. The
principal aternative wasto alow for
employersto provide acombined 24-
hour health insurance benefitsand in-
demnity benefits coveragerather than
the traditional workers compensa-
tion coverage.

Figure 26. Ombudsman for Injured Workers contacts, 1988-1999

_____ —p Seriesbreak

1988 1989 1990 1991 1992 1993 1994 1995 1996 1997 1998 1999
Calendar year
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Statistics
Ombudsman for Injured Workers activities, 1988-1999
Outreach
Outreach  program
Y ear Contacts programs  contacts
1988 5,523 76
1989 5,315 106
1990 9,702 18
1991 17,961 75
1992 23,707 71
1993 23,625 0
1994 27,885 30
1995 29,361 1
1996 30,019 54
———————————— —p Series break
1997 36,041 N/A 140

1998 41,920 N/A 311
1999 48,931 N/A 420

The number of contacts with the injured worker ombudsman of -
ficeincreased six percent ayear between 1992 and 1996. The count
procedure for contacts changed from 1997, to count all telephone
calls, mail contacts and walk-ins, so that pre-1997 counts cannot
be compared to the recent counts. However, it is seen that con-
tacts have increased rapidly in the last three years.

Ombudsman for Injured Workers, percent of inquiries by major issue group, 1999 & 2000

Major Issue Group 1999 2000

Attorney 2.1% 1.5%
Benefit 22.5% 21.9%
Claim processing 11.9% 16.5%
Denids 7.8% 7.4%
Medical 15.2% 14.6%
Orders & appeals 8.7% 7.9%
Settlements 12.1% 13.0%
Unable to contact 0.3% 1.8%
Work release 7.7% 7.0%
Other issues 11.8% 8.5%
Totd 100.0% 100.0%

Looking at inquiries grouped by issue, benefit issues were the most
frequent in both 1999 and 2000. Medical, claim processing, and
settlements are the next most important issues.

Small Business Ombudsman activities, 1991-1999
Outreach
Outreach  program
Y ear Inquiries  programs  contacts
1991 1,934 33 495
1992 3,655 40 600
1993 3,731 27 405
1994 3,727 31 465
1995 3,877 15 225
1996 3,545 16 240
1997 3,711 28 420
1998 4514 N/A 540
1999 5,164 N/A 855

This program was implemented in thefall of 1990. The number of
inquiries increased through 1995, then declined in 1996. It has
since increased 46 percent. Outreach program contacts have in-
creased rapidly over the last three years, the count doubling itself
from 1997 to 1999.
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Appendix - Oregon workers compensation reform legislation

Theroad to significant workers' compensation legislative reform has been long and arduous. The legidative reform
of Oregon’ s system began during the 1987 legidlative session with the passage of two bills, HB 2271 and HB 2900.
These early legidative reforms, together with signs of financial strain on the workers' compensation insurance
market, provided the impetus for further major reform efforts by the passage of SB 1197 and SB 1198 during a
special session of the Oregon legislaturein May 1990. Refinementsto the reformswere enacted during the 1991 and
1993 legidative sessions. In 1995, SB 369 clarified some of the earlier legidlative intent that had been subject to
several court rulings. Small reforms were implemented in 1997. Along the road to reform, the department also has
implemented administrative reforms, not explicitly provided for by legidlation, that have contributed to reductions
in accident frequency, claims cost control, and resource efficiencies. A chronology of Oregon’ sreform legislationis

provided below.

Safety and health

1987
654.086 Increased penalties against employers who vio-
late the state safety and health act. (HB 2900)

654.090 (4) Expanded the purposes of ORS Chapter 654
to promote more effective safety and health educational
(consultative) efforts. (HB 2900)

654.097 Required insurers and self-insured employers
to provide safety and health | oss prevention consultative
programs that conform to department standards. (HB
2900)

1989

654.191 and 705.145 Established the Occupationa Safety
and Health Grant program to fund organizations and as-
sociations to develop innovative education and training
programs for employees in safe employment practices,
with funding not to exceed $400,000 per biennium;
funded from civil penalties assessed by OR-OSHA. (HB
2982)

1990

654.176 (1) Required that all employers with more than
ten employees establish a safety and health committee,
and that employers with ten or fewer employees estab-
lish safety committeesif the employer has experienced a
lost workday cases incidence rate in the top 10 percent
of all ratesfor employersin the same industry, or is sub-
ject to apremium classification in the highest 25 percent
of premium rates. (SB 1197)

1991

654.086 Mandated increasesin penaltiesto federal maxi-
mums against employerswho viol ate occupationa safety
and health standards. (HB 3017)

1995

654.154 (1) Exempted small agricultural employers (10
or fewer employees) from schedul ed inspections by OR-
OSHA, providing such an employer: 1) has not had a
complaint filed in the prior two years, or a serious acci-
dent; 2) receives a consultation once every four years
and corrects any hazards found within 90 days; and 3)
has a minimum of four hours training annually on agri-
cultural safety rulesand proceduresat acourse conducted
or approved by DCBS. (HB 3019)

654.176 (1) Exempted small agricultural employers (10
or fewer employees) from OR-OSHA safety committee
reguirements unless such an employer has a lost work-
day casesincidence rate in the top 10 percent of al rates
for employersin the same industry. (HB 2541)

656.622 Established a Worksite Redesign Program, in-
cluding engineering design work and occupational health
consulting services, to prevent the recurrence of on-the-
job injures. (SB 369)

1997

656.796 Repealed this section. Abolished the State Ad-
visory Council on Occupational Safety and Health
(SACOSH). SACOSH was established to assist the di-
rector in the development of occupational safety and
health policiesand programs. OR-OSHA'’ sextensive use
of external and internal committeesin establishing poli-
cies and programs eliminated the need for this advisory
council. (SB 135)

658.790 Transferred enforcement authority of the law
that requiresfarmworker camp operatorsto provide seven
days of housing in the event of camp closure by a
government agency from the Bureau of Labor and
Industries to the department. (SB 38)
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1999

654.005 Exempted corporate farmsfrom safety and health
reguirements when the farm’s only employees are fam-
ily members. (HB 2402)

654.003, 654.035, 654.067, 654.071 Provided that OR-
OSHA schedule inspections by predominantly focusing

resources on the most unsafe places of employment. OR-
OSHA will notify employerswith the most unsafe places
of employment that they have an increased likelihood of
inspection, and that employers may designate attorneys
to act as representatives during inspections. (HB 2830)

Insurance

1987

656.262 (5) Allowed employers to pay for medical ser-
vices up to $500 for nondisabling claims, and excluded
these medical costs from modifying the employers' ex-
perience rating. (HB 2900)

656.622 (8) Excluded claim costsincurred as aresult of
aninjury sustained by aPreferred Worker during thefirst
two years of hire from data used for ratemaking or indi-
vidual employer rating. (HB 2900)

656.625 Established the Reopened Claims Reserve for
reimbursing to insurers the additional amounts of com-
pensation payabl e to injured workers for board own mo-
tion cases; excluded own motion claims costs from loss
experience. (HB 2900)

1990

656.052 (4) Increased the liability of corporations, and
the officers and directors thereof, as noncomplying em-
ployers. (SB 1197)

656.427 Enacted amendmentsto insurance coverage ter-
mination procedures to better assure continuous cover-
age availability for employersto minimizethe magnitude
of noncomplying employers. (SB 1198)

656.622 (8) Extended from two to three years from hire
the exclusion from ratemaking for the Preferred Worker
claim costs arising from injury or occupationa disease,
and changed to a premium exemption program. (SB 1197)

656.730 (1)(a) Mandated a tiered rating scheme for
insureds too small to qualify for experience rating plans
in the assigned risk pool. (SB 1198)

656.752 (2)(b) Amended the statutory purpose of SAIF
Corporation to make insurance available to as many Or-
egon employers as inexpensively as possible consistent
with sound insurance principles. (SB 1198)

Allowed for the director to establish a contracting classi-
fication premium adjustment program which provided
employers subject to contractor class premium rates the
economic incentive to enhance safety in the workplace.
(SB 1197)

1991

746.230 and 746.240 Subjected the SAIF Corporation to
that portion of the Insurance Code governing unfair claims
settlement practices and undefined trade practices. (SB
24)

1993

656.018, 656.403, 656.850, 656.855, and 737.270 Estab-
lished director’s authority to regulate employee leasing
companies. Specified fees and methods of licensure by
the director; specified who is responsible for workers
compensation coverage and basis for experience rating;
required leasing companies to assure leased workers are
properly trained in safety matters required under ORS
Chapter 654; and required reporting of client employers
to the director and other statistical information to the ap-
propriate rating bureau. (HB 2282)

1997

656.018(5) & 656.850(1) Clarified the definition of em-
ployees of temporary employment companies and their
exclusive-remedy provisions. (SB 699)

656.307(1)(b) Required that insurers submit claim clo-
sures of pro rata and paying agent claims to WCD for
redetermination. All parties have the right to request re-
consideration. (SB 116)

656.593(6) & (7) Allowed workersto release insurer li-
ability in a third-party action that exceeds $1 million.
(SB 484)

656.790 Increased the Workers' Benefit Fund reserves
to 12 months of anticipated expenditures. (SB 484)
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1999

656.170, 656.172, and 656.174 Allowed for the director
to establish a process for up to two construction trades
unions to receive authorization to collectively bargain
agreementsfor workers' compensation benefits. Thishill
is established as a pilot project where eligibility for such
agreements will end January 1, 2002. The bill also re-
guires a status and project report to the Seventy-First
Legidative Assembly. (HB 2450)

656.430(7) Removed the “same industry” requirement
to beincluded in aself-insured employer group. (SB591)

656.506 Made permanent the policy that the Workers
Benefit Fund will maintain atarget balance of 12 months
of anticipated expenditures. (SB 213)

656.530 Eliminated the 75 percent reimbursement of
workers' compensation premium for rehabilitation facili-
ties from the Workers' Benefit Fund. (SB 288)

656.612(5) Required director to use rulemaking process
to establish workers' compensation premium assess-
ments. (SB592)

737.318 Required insurersto give notice to employers of
the right to appeal the results of a premium audit. (HB
3055)

737.017, 737.225, 737.265, 737.270, 737.355, and
737.560 Authorized the director of the Department of
Consumer and Business Servicesto license one or more
rating organizationsfor workers compensation insurance
under the Insurance Code. Specifies services to be pro-
vided by theworkers' compensation rating organization.
(SB 280)

746.147 Prohibited an insurer or agent from quoting pro-
jected net insurance premiumsthat are not guaranteed in
the policy. (HB 2021)

Compensability

1987

656.266 Placed on the worker the burden of proving that
an injury or occupational disease is compensable and of
proving the nature and extent of any disability. Theworker
cannot prove compensability simply by disproving other
explanations. (HB 2271)

656.802 (3) Restricted mental stress claimsto those aris-
ing out of real and objective employment conditions not
generally inherent in every working situation, and re-
quired “clear and convincing evidence” that the mental
disorder arose out of and in the course of employment.
(HB 2271)

1990

656.005 (7) Redefined a compensable injury to require
that it be established by medical evidence supported by
objective findings. In addition, the compensable injury
must be the major contributing cause of a consequential
condition. If the compensableinjury combineswith apre-
existing condition, the resultant condition is compens-
able only to the extent that the compensableinjury isand
remains the major contributing cause of the disability or
need for treatment. Excluded injuries from recreational
and socia activities. Excluded injuries that arose from
the use of alcohol or drugsif it is proven by clear and
convincing evidence that the drug or alcohol use wasthe
major contributing cause. (SB 1197)

56

656.262 (6) Allowed insurers to deny a previoudy ac-
cepted claim at any time up to two years from the date of
claim acceptance if the claim is accepted in good faith,
but it is later determined not to be compensable or that
the insurer is not responsible for the claim. (SB 1197)

656.273 Required that claims for aggravation be estab-
lished by medical evidence supported by objective medi-
cal findings that the worsened condition resulted from
the original injury. (SB 1197)

656.308 Specified that when a worker sustains a com-
pensable injury the responsible employer shall remain
responsiblefor future aggravations unlessthe worker sus-
tains a new compensable injury involving the same con-
dition. (SB 1197)

656.802 (1) & (2) Changed the definition of occupational
disease, and provided that compensable diseases must
be caused by substances or activities to which an em-
ployee is not ordinarily subjected or exposed, and that
the employment be the major contributing cause. The
existence of the disease must be established by medical
evidence supported by objective findings. (SB 1197)

1995
656.005 (2)(b) Excluded from definition of “beneficiary”
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a person who intentionally caused the compensable in-
jury or death of the injured worker. (SB 369)

656.005 (7)(a)(B) Decreed that acombined condition was
compensable only aslong as and to the extent the other-
wise compensableinjury wasthe magjor contributing cause
of the combined condition or the need for treatment. (SB
369)

656.005 (7)(b)(C) Reduced the standard of proof required
to show that the major contributing cause was consump-
tion of acoholic beverages or a controlled substance, to
“preponderance of evidence” from the previous “clear
and convincing evidence.” (SB 369)

656.005 (7)(c) Changed the previous definition of “dis-
ablinginjury” to specifically excludethoseinjurieswhere
no temporary benefitswere due and payable, unlessthere
was a reasonable expectation that permanent disability
would result from the injury. (SB 369)

656.005 (19) Expanded the definition of “ objective find-
ings’ to beverifiableindicationsof injury or disease, and
excluded physical findings or subjective responses to
physical examinations that were not reproducible, mea-
surable, or observable. (SB 369)

656.262 (6)(a) Authorized the denial of an accepted claim
to be issued at any time when the denial was for fraud,
misrepresentation, or other illegal activity, to be proved
by a preponderance of evidence. Changed the standard
of proof for a back-up denial based on evidence uncov-
ered after acceptance that the claim was not compens-
ableor theinsurer was not responsible, to “ preponderance
of evidence” from “clear and convincing evidence.” (SB
369)

656.262 (6)(d) Required that an injured worker who be-
lieved that a condition had been incorrectly omitted from
the acceptance notice, or that the notice was otherwise
deficient, to first communicate in writing to the insurer
or self-insured employer the worker’s objections. Pre-
cluded aworker who failed to comply with this require-
ment from taking the matter up at a hearing. (SB 369)

1997
656.027 Exempted certain landscape contractors (sole
proprietorships, partnerships, corporationsand limited li-
ability companies) from coverage requirements. (HB
2038)

656.126(2) & (7) Exempted extraterritorial coverage re-
quirements for workers employed in another state but
temporarily working in Oregon. (SB 544)

1999

656.012 & 656.018 Repealed most of the sunset provi-
sionsfrom SB 369, except for the exclusive remedy pro-
visions. These provisions were extended until December
31, 2004. (SB 460)

656.630 (Note) Directed the Center for Research on Oc-
cupational and Environmental Toxicology (CROET) to
provide a report for the legislature's assessment of the
need for modifying the compensability criteriafor hepa
titisB and C. (HB 3629)

(Budget note) The legidlature directed the agency to
undertake a study of the impact of the major contribut-
ing cause and combined conditions on the workers com-
pensation system and provided $250,000 in limitation
for contract costs. (HB 5012)

Claims processing

1987
656.268 (4)(a) Allowed insurersto close permanent dis-
ability claimsaslong as department eval uation standards
were applied and the worker had returned to work. (HB
2900)

656.268 (14) Allowed for insurer offsets against awards
for overpayments. (HB 2900)

656.726 (3)(f) Allowed the director to provide standards
for the evaluation of disabilities and altered the criteria

for the evaluation of unscheduled disabilities. (HB 2900) .

1990

656.160 Declared injured workers not eligible for time
loss benefits during periods of time while incarcerated
for acrime. (SB 1197)

656.214 (5) and 656.726 (3)(f) Required the department’ s
disahility evaluation standards to be used for the initia
rating and for all subsequent litigation; altered the defi-
nition of earning capacity to be used in calculating dis-
ability. (SB 1197)
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656.262 (4) Specified various situations for which time
loss payments are not due or may be suspended by insur-
ers. (SB 1197)

656.262 (6) Increased the amount of time for insurer ac-
ceptance or denia of a claim from sixty to ninety days.
(SB 1197)

656.268 (4)(a) Expanded insurers’ authority to close
claims when the worker has become medically station-
ary and the worker has returned to work or the attending
physician has released the worker to regular or modified
employment. (SB 1197)

656.726 (3)(f)(B) Mandated that impairment be estab-
lished by a preponderance of medical evidence based on
objective findings. (SB 1197)

656.726 (3)(f)(C) Required the director to adopt tempo-
rary rules amending the standards for the evaluation of
disabilities when the director determines that standards
do not adequately address the worker’s disability. (SB
1197)

656.780 Required the director to establish a workers
compensation claims examiner certification program. (SB
1197) (Repealed by SB 221 in 1999.)

1991

656.622 (3) Clarified that aworker may not waive eligi-
bility for preferred worker status by entering into aclaims
disposition agreement. (HB 3040)

1993

192.502 Amended public records law exemptions to ef-
fectively end access to claims histories by employers,
information services, commercial interests, and others
using that information to discriminate against injured
workers in hiring. Information will still be released for
claims processing purposes, other government agency en-
forcement needs, research projects, to workers and their
representatives, and when necessary for the director to
carry out responsibilities under the law. (HB 3069)

1995

656.012 (3) Declared that provisions of workers com-
pensation law beinterpreted in animpartia and balanced
manner. (SB 369)

656.018 (6) Clarified that the exclusive remedy provi-
sions and limitations on the liability provisions of this
chapter apply whether theinjuries or diseases were com-
pensable or not. (SB 369)

58

656.126 Authorized offset of out-of-state compensation
paid for the same injury or illness as in Oregon, from
Oregon compensation. (SB 369)

656.206 (1)(a) Defined “gainful occupation” as onethat
pays wages equal to or greater than the state mandated
hourly minimum wage. (SB 369)

656.212 (2) Authorized basing of temporary partial dis-
ability rate on the wages used to calcul ate temporary to-
tal disability. (SB 369)

656.262 (4)(b) Decreed that payment of wages by a self-
insured employer be deemed timely payment of tempo-
rary disability benefits. (SB 369)

656.262 (4)(f) Decreed that temporary disability com-
pensation is not due and payable unless authorized by
the attending physician; limited retroactive authorization
to 14 days. (SB 369)

656.262 (14) Required injured workersto cooperate and
assist theinsurer or self-insured employer in the investi-
gation of claims for compensation. (SB 369)

656.262 (15) Required the director to suspend for non-
cooperation, al or part of compensation due a worker,
and authorized the insurer or self-insured employer to
deny the claim if the non-cooperation continued for an-
other 30 days. (SB 369)

656.265 (1) Tripled the time for filing of a claim to 90
days. (SB 369)

656.268 (1) Authorized claim closurebeforetheworker’s
condition became medically stationary if the accepted
injury ceased to be the mgjor contributing cause of the
worker’scombined or consegquential condition or, if with-
out the approval of the attending physician, the worker
failed to seek medical treatment for a period of 30 days
or failed to attend a closing examination. (SB 369)

656.273 (3) Required that a claim for aggravation be in
writing in aform and format prescribed by the director.
(SB 369)

656.726 (3)(f)(D) Required that impairment be the only
factor to be considered in evaluating aworkers disability
if the worker has returned to, or the attending physician
hasreleased the worker to, regular work at the job held at
thetime of injury. (SB 369)
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1997

656.262(b)(F) Required that the notice of acceptance be
modified by the insurer or self-insured employer when
medical or other information changed a previously is-
sued notice of acceptance. The amendment wasfully ret-
roactive, regardless of the date of injury. (HB 2971)

656.262(4)(c) Prevented public officials from receiving
temporary disability in addition to wages. (SB 484)

656.262(7)(c) Required that when an insurer or self-in-
sured employer determinesthat aclaim qualifiesfor clo-
sure, the insurer or self-insured employer must issue an
updated notice of acceptance that specifiesthe compens-
able conditions. If a condition is later found compens-
able, the insurer or self-insured employer must reopen
the claim for processing that condition. The amendment
wasfully retroactive, regardless of thedate of injury. (HB
2971)

1999
656.212(2) Eliminated the two-year aggregate maximum
for receipt of temporary partia disability payments. (SB
729)

656.268(1) Made insurers and self-insured employers
responsible for closing al claims and for determining
the extent of permanent disability. (SB 220)

656.268 (Note) The department will phase out the
department’s own claim closure activities. Insurers and
self-insured employers will assume responsibility for
closing all claims no later than June 30, 2001. (SB 220)

656.277(1) Required that a request by a worker for re-
classification of an accepted nondisabling injury that the
worker believes has become disabling must be submit-
ted to the insurer or self-insured employer. Prior to this,
these submissionswere madeto the department. (SB 220)

656.740 Streamlined the hearing and appeal process
where subjectivity is an issue. (SB 289)

656.780 Eliminated the department’s responsibility for
the certification of workers' compensation claims exam-
iners, claims examiner training programs, and continu-
ing education courses. The department established
standardsfor certification of claims examiners. Insurers,
self-insured employers, and third party administrators ad-
minister the standards. (SB 221)

Medical

1987

656.245 (3)(a) Reduced the number of attending physi-
cians an injured worker could select during the life of a
claim from five to three, unless otherwise authorized by
the director. (HB 2900)

656.245 (4) Allowed the director to exclude from com-
pensability any medical treatment deemed to be unsci-
entific or unproven. (HB 2900)

656.248 (9) Allowed the director to establish afee sched-
ulefor specific inpatient hospital services based on diag-
nostic related groups. (HB 2900)

656.252 (1) Expanded the scope of medical rulesto re-
quire insurer audits of billings for medical services, in-
cluding hospital services. (HB 2900)

656.254 (3) Expanded sanctions against health care prac-
titioners who failed to comply with rules adopted under
the statute. (HB 2900)

656.325 (1) Limited insurer medical examinationsto three
per each opening of the claim unless otherwise autho-
rized by the director. (HB 2900)

656.327 (3)-(5) Allowed the director to establish amedi-
cal review panel to review medical treatment of an in-
jured worker upon request by any of the parties. (HB
2900)

1990

656.005 (12)(b) Limited who could be an attending phy-
sician to a medical doctor, doctor of osteopathy, or a
board-certified oral surgeon. Chiropractorsqualify asat-
tending physiciansfor thefirst 30 daysor 12 visits, which-
ever comes first. (SB 1197)

656.245 (1)(b) Eliminated palliative care after theworker
became medically stationary, except when provided to a
worker determined to have permanent total disability,
when necessary to monitor administration of prescrip-
tion medication required to keep the worker in a medi-
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cally stationary condition, or to monitor the status of a
prosthetic device. In addition, if the worker’s attending
physician believes that palliative care is appropriate to
enable the worker to continue current employment, the
attending physician may seek approval from the insurer
for such treatment. If the insurer refuses to authorize the
treatment, the attending physi cian can ask the department
to resolve the dispute. (SB 1197)

656.248 (11) Required the director to establish utiliza-
tion and treatment standardsfor all medical services. (SB
1197) ( Repealed by SB 223 in 1999.)

656.260 Allowed groups of medical service providers or
health care providersto be certified by the department as
managed care organizations (MCOs). Insurers can con-
tract with MCOs to provide medical services to injured
workers. (SB 1197)

656.262 (4)(d) Excluded medical services from insurer
reimbursement until the attending physician provides
verification of the worker’ sinability to work. (SB 1197)

1991
656.248 (Note) Created economic incentives for hospi-
tals to participate with certified managed care organiza-
tions by providing scheduled, percentage exemptions
from the hospital cost-to-charge ratio fee schedule. (SB
551)

1993

656.016 (Note) Authorized pilot programs to combine
the medical component of workers' compensation with
health insurance for non-work-related illnesses or inju-
ries. Exempted insurers who provide combined cover-
age in pilot programs from certain requirements for
transacting health or workers' compensation insurance.
(HB 2285)

656.313 Modified the procedure for payment of medical
services in disputed workers' compensation settlement
proceedings. Required insurers to pay providers at one-
half the rate established by ORS 656.248 in amounts not
to exceed twenty percent of thetotal present value of the
settlement amount. Where less than one-half payment

can be made, all affected providersareto be paid propor-
tionally. (HB 3111)

1995

656.005 (20) Defined “palliative care” as medical ser-
vice rendered to reduce or moderate temporarily the in-
tensity of an otherwise stablemedical condition. Excluded
those medical servicesrendered to diagnose, heal, or per-
manently alleviate or eliminate amedical condition. (SB
369)

656.245 (4) Described conditions under which workers
are subject to a managed care organization contract. In-
surer may require an injured worker to receive medical
treatment in the MCO prior to claim acceptance. How-
ever, if the claim is eventually denied, the insurer must
cover those services until the worker receives notice of
the denial or until three days after the denial notice is
mailed. (SB 369)

656.248 (1) Changed the medical services fee schedule
from representing the 75th percentile of usual and cus-
tomary fees to representing reimbursements generally
received for the services provided. | dentified specific cri-
teria upon which it should be based. (SB 369)

1997
656.260(4)(h) Required an explanation to licensed medi-
cal providers denied admission to an MCO panel. (SB
484)

1999

656.245(1)(d) Required that medical providers receive
payment for medical services until they are notified by
insurersthat workerswith disabling claimsare medically
stationary. (HB 2021)

656.245(4)(a) Allowed workersto continueto treat with
their attending physician when a managed care organi-
zation contract with an insurer terminates. (SB 460)

656.248 Repealed the requirement that the director es-
tablish utilization and treatment standards for all medi-
cal service categories. (SB 223)
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Return-to-work assistance

1987
656.340 (6) Restricted eligibility for vocational assis-
tance. (HB 2900)

656.622 (3) Established the Preferred Worker Program
withinthe Workers' Reemployment Reserve. (HB 2900)

1990

656.622 (3) Enhanced the Preferred Worker Program by
exempting an employer who hires a Preferred Worker
from premiums or premium assessmentsfor the Preferred
Worker for a period of three years and reimbursing the
insurer for any claim costs should the Preferred Worker
sustain a new injury during the three year premium ex-
emption period. (SB 1197)

656.628 (Note) Eliminated new claims for Handicapped
Workers' Reserverelief. (SB 1197)

659.415 Established injured worker employment rein-
statement rights, subject to certain conditionsand restric-
tions, with employers with more than 20 employees. (SB
1197)

1995
656.335 Repeal ed thissection. Insurersno longer required
to provide Disability Prevention Services. (SB 369)

656.340 Clarified when vocational eligibility must be de-

termined following aggravation and the eligibility crite-
ria thereof. Changed the requirement for insurers to re-
guest reinstatement or reemployment on behalf of workers
to require that insurersinform workers of their opportu-
nity to seek reinstatement or reemployment. Provided that
workersare not entitled to vocational assistance after the
expiration of their aggravation rights. Expanded the defi-
nition of the suitable wage that is the target for voca-
tional assistance and revised the definition of regular
employment to include employment at the time of ag-
gravation. (SB 369)

656.622 Provided for reimbursement of reasonable pro-
gram administrative costs of insurers participating in the
Employer-at-Injury Program and codified the existing
practice of reimbursement of claim administrative costs
for Preferred Workers. Expanded expenditures from the
Reemployment Assistance Program to include workers
with nondisabling claims as eligible for the Employer-
at-Injury Program, to preclude or reduce nondisabling
claims from becoming disabling. Clarified that the Pre-
ferred Worker Program may be availableto workerswith
any disability, not just permanent, which may be a sub-
stantial obstacle to employment. (SB 369)

659.415 and 659.420 Added restrictions on when aworker
may be reinstated to regular employment or re-employed
in suitable and available work. (SB 369)

Benefits - permanent disability

1987
656.214 (2) Increased the value of adegree of disability
for scheduled injuries from $125 to $145. (HB 2900)

1990
656.214 (2) Increased the value of adegree of disability
for scheduled injuries from $145 to $305. (SB 1197)

1991

656.214 (Note) Established the value for a degree of
scheduled disability as seventy-one percent of the state-
wide average weekly wage, thus providing annua ad-
justments to the value of a degree beyond the formerly
authorized amount of $305. (SB 732)

656.214 (Note) Established atiered structure for calcu-
lating the value of a degree of unscheduled disability as
a function of the statewide average weekly wage, thus
providing annual adjustments to the value of a degree
and providing a structure that compensates the more se-
verely injured at higher tiered rates per degree of disabil-
ity. (SB 732)

1995

656.204 Reduced the classes of beneficiary children
under 18 years of age to two: (1) where there was a sur-
viving spouse of the deceased worker and, (2) wherethere
was no surviving spouse. (SB 369)
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656. 214 (2) & (6) Increased the value of a degree of
scheduled permanent partia disability to $347.51; for un-
scheduled permanent partial disability, changed the struc-
ture of the tiers and increased the value of a degree in
each tier. This eliminated the computation of the dollar
value of adegreeof disability asapercentage of the state-
wide average weekly wage, effective January 1, 1996.
(SB 369)

656.214 (Note) Temporarily increased the value of ade-
gree of disability over the 656.214 (2) & (6) values, ef-
fective January 1, 1996, through December 31, 2000. (SB
369)

1997

656.214 (Note) Increased PPD benefits for injuries oc-
curring during January, 1, 1998, through December 31,
2000. Benefits for scheduled disabilities increased eight

percent per degree, and benefitsfor unschedul ed disabili-
ties increased six percent per degree. These increases
maintai ned the national median benefit level s established
by SB 369. (HB 2549)

1999

656.202, 656.204, 656.206 Changed workers' compen-
sation benefits for spouse and some children of fatally
injured workers. increased remarriage alowance to 36
times the monthly benefit; eliminated reduction in ben-
efits for children of deceased workers who had remar-
ried; equalized benefits for PTD and fatal claims for
beneficiaries in full-time education; and eliminated $5
weekly beneficiary payment for PTD claims. (HB2022)

656.214 Raised maximum permanent partial disability
benefit levelsto alevel closeto the national median. (SB
460)

Litigation and administrative dispute resolution

1987
656.268 (4)(f) Provided for penaltiesif insurer claim clo-
sure actions were unreasonable. (HB 2900)

656.268 (6)(b) Reduced the time alowed to request a
hearing from one year to 180 days following claim clo-
sure. (HB 2900)

656.278 Restricted the power and jurisdiction of the
Workers Compensation Board (board) to use its own
motion authority; altered eligibility criteriaand excluded
own motion claims costs from loss experience, provid-
ing funding for these costs from the Reopened Claims
Reserve. (HB 2900)

656.283 (4) and 656.295 (4) Required the board to sched-
ule ahearing or board review no later than 90 days after
receipt of request. The hearing or review shall not be
postponed except for extraordinary circumstances beyond
the control of the requesting party. (HB 2900)

656.283 (10) Mandated an informal dispute resolution
process by the board. (HB 2900) (Repealed by SB 1197.)

656.291 Required the board to establish an Expedited
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Claim Service to resolve those claims where compens-
ability is not the issue and other attendant conditions are
met. (HB 2900)

656.298 (6) Changed de novo review by the Court of
Appealsto substantial evidencereview. The Courtislim-
ited to reviewing matters of law. (HB 2900)

656.388 Required the board to approve payment for le-
gal service by an attorney representing the insurer or the
claimant. (The approval requirement for insurers' attor-
ney fees was repealed by SB 1197.) (HB 2900)

656.388 (3) Required the board to establish a schedule
of feesfor attorneys representing an insurer, self-insured
employer, or aworker. (HB 2900)

1990

656.236 Allowed for compromise and rel ease settlements
(Claims Disposition Agreements) of claims benefits ex-
cept for medical services. (SB 1197)

656.248 (13) Allowed the director to resolve medical fee
disputes using an administrative review process. (SB
1197)
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656.262 (10) Gavethedirector exclusivejurisdiction over
proceedingsregarding solely the assessment and payment
of penalties by insurersfor unreasonable delay or refusal
to pay compensation or unreasonable delays in accep-
tance or denial of aclaim. Eliminated the assessed attor-
ney fee for such penalties. (SB 1197)

656.268 (4)(e) and (6)(a) Required mandatory reconsid-
eration of adisputed insurer notice of closure, or depart-
ment determination order, and required reconsideration
to be completed within 15 days from the date of request.
An additional 60 daysis alowed if amedical arbiter is
appointed. (The 15 dayswas changed to 18 working days
in the 1991 session). (SB 1197)

656.268 (4)(g) Provided for an insurer penalty if the
department’s determination of permanent disability on
reconsideration of an insurer notice of closure is greater
than theinsurer’ saward by 25 percent or more. (SB 1197)

656.268 (7) Required claim referral to medical arbiter if
impairment findings are disputed. (SB 1197)

656.268 (7) No medical evidence subsequent to the medi-
cal arbiter report is admissible before the department,
the board, or the courts. (SB 1197)

656.283 (7) and 656.295 (5) Provided that the evaluation
of theworker’ sdisability by hearingsrefereesor the board
shall be as of the date of the reconsideration order. Re-
quired the hearings referee and the board to apply the
same standards for evaluation of disability as used by
the department and insurers, but allowed for the worker
or insurer to challenge whether the standards for evalua-
tion of disability were incorrectly applied in the recon-
Sideration order. (SB 1197)

656.313 (1) When the employer or insurer appeal, pay-
ment of compensation appeal ed is stayed except for tem-
porary total disability and permanent total disability
benefits that accrue from the date of the order appeal ed.
Allowed for interest to accrue on the benefits stayed. (SB
1197)

656.327 (1)(a) Established additional provisions for the
director’ sreview of bonafide medical services disputes,
and allowed for the del egation of the review to apanel of
medical experts. (SB 1197)

656.724 (3)(b) Required the board to conduct an annual,
anonymous survey of attorneysto rate hearingsreferees.
(SB 1197)

1991

656.386 Provided for areasonable attorney fee when an
attorney isinstrumental in obtaining compensation for a
claimant and a hearing by the referee is not held. Ap-
plied to al claimsfor which an order relating to theissue
on which attorney fees are sought had not become final
on or before June 19, 1991, regardless of the date of in-
jury. (SB 540)

1995

656.236 (1)(b) Authorized waiving of the 30-day wait-
ing period for approval of aclaim disposition agreement,
if the worker was represented by an attorney at the time
he or she signed the agreement. (SB 369)

656.245 (1)(c)(J) Allowed theworker to request approval
for palliative careif theinsurer or self-insured employer
denies the care. Subjected the decision of the director to
a contested case review. (SB 369)

656.245 (2)(a) Subjected the director’s decision regard-
ing additional changes of attending physician to a con-
tested case review. (SB 369)

656.245 (3) Subjected the director’ s decision to exclude
from compensability any medical treatment that is un-
scientific, unproven, outmoded, or experimental to acon-
tested cases review. (SB 369)

656.260 (6) Subjected any issue concerning the provi-
sion of medical services within a managed care organi-
zation to review by the director. (SB 369)

656.260 (14)-(16) Subjected any dissatisfaction with an
action of amanaged care organization regarding the pro-
vision of medical services, peer review, or utilization re-
view to administrative review by the director. The
director’ sorder isthen subjected to acontested case hear-
ing if awritten request for hearing isfiled with the direc-
tor. (SB 369)

656.260 (17)-(19) Subjected issues other than dissatis-
faction with the provision of medical services, peer re-
view, or utilization review within managed care
organizations to a contested case hearing. (SB 369)
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656.268 (4) Changed the appeal able period of anotice of
closure or determination order to 60 daysfor departmen-
tal reconsideration and another 30 days from the recon-
sideration order for a hearing request. (SB 369)

656.278 (2) Removed vocational ass stance benefitsfrom
the board’ s own motion authority. (SB 369)

656.283 (1) Removed vocational assistance disputesfrom
jurisdiction of hearings. (SB 369)

656.283 (2) Provided for dispute resolution on voca
tional assistance through nonadversarial procedures to
the greatest extent possible consistent with constitutional
procedures. Mediated agreements are subject to recon-
sideration by the director, but not reviewed by any other
forum. Appeals of director’s orders go to contested case
hearing before the director and then to Court of Appeals.
(SB 369)

656.283 (7) Prohibited submission at hearing, evidence
not submitted on departmental reconsideration. (SB 369)

656.307 (6) Established criteriafor resolution of respon-
sibility disputes by a private mediator. (SB 369)

656.308 (2)(d) Authorized claimant attorney feesin re-
sponsibility disputesin cases wherethe attorney actively
and meaningfully participated in finally prevailing. (SB
369)

656.313 (1)(a) Authorized stay of payment of compen-
sation appealed, on employer or insurer appea of a
director’s order on vocational assistance. (SB 369)

656.319 (6) Authorized hearing for failure to process a
claimor incorrect processing of one provided the request
for hearing was made within two years. (SB 369)

656.327 (1)(a) Gaveexclusivejurisdiction over all medi-
cal treatment disputesto thedirector. Thisincludestreat-
ment that the injured worker has received, is receiving,
or will receive. (SB 369)

656.327 (2) Increased the amount of time allowed to is-
sue a medical treatment order from 30 days to 60 days.
Subjected the director’s medical treatment administra-
tive order to a contested case review. (SB 369)

656.385 Mandated payment of claimant attorney fees
by insurer in contested case hearings held by the director
(or an appeal from such a hearing) where the claimant
prevails. Precluded administrative law judges from
awarding penalties or attorney fees for matters arising
out of contested case hearings by the director. (SB 369)

656.390 (1) Authorized administrative law judges and
the Workers' Compensation Board to impose attorney
sanctions for requests for hearing or board review that
are frivolous, in bad faith, or for harassment. (SB 369)

656.724 Changed thetitle of aHearings Division referee
to “administrative law judge.” (SB 369)

1997

656.262(10) Stated that an insurer’'s or self-insured
employer’ sfailureto appeal or seek review of adetermi-
nation order, notice of closure, reconsideration order, or
litigation order does not preclude them from subsequently
contesting therated condition in the order, unlessthe con-
dition has been formally accepted. The amendment was
fully retroactive, regardless of the date of injury. (HB
2971)

656.268(6) Reversed the “Guardado” decision and a-
lowed only one reconsideration per claim closure. Time
frames for conducting the reconsideration now begin
when all parties request or waive reconsideration rights.
(SB 118)

656.268(7)(d) Provided additional time to allow work-
ersto attend rescheduled medical arbiter examsand pro-
vided for suspension of benefits so that appeals are held
concurrently. (SB 119)

1999

656.268(7)(b) Provided that if neither party to a recon-
sideration request requests a medical arbiter and the di-
rector determines that there is insufficient medical
information to determine disability, the department may
refer the claimsto amedical arbiter. (SB 220)

656.268(7)(e) Provided for the postponement of the re-
consideration process for 60 days and the suspension of
benefits if aworker fails to attend a medical arbiter ex-
amination without good cause or fails to cooperate with
the medical arbiter. (SB 220)
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656.702(2) Created a centralized Hearing Officer Panel
using the administrative law judges of several agencies.
Appeals of the department’ s administrative orders (con-
tested case hearings) are sent to this panel. Board orders
and nonsubjectivity determinations are excluded from
this change. (HB 2525)

656.704 (3) Moved jurisdiction to the Workers' Com-
pensation Board when there is a dispute over the need
for a proposed medical service caused by an accepted
condition. The board hears the disputes that require the

determination of the compensability of the medical con-
dition for which the medical services are proposed or
that require the determination that a causal relationship
exists between medical services and an accepted claim.
(SB 728)

656.718 The Governor will appoint chairperson of the
Workers' Compensation Board to manage and supervise
Board and Hearings Division. (SB 654)

Advocates and Advisory Groups

1987
656.709 (1) Created the Office of Ombudsman for in-
jured workers. (HB 2900)

1990
656.709 (2) Established the Office of Ombudsman for
small business employers. (SB 1197)

656.790 Created the Workers' Compensation Manage-
ment-L abor Advisory Committeeto, among other things,
periodically review disability evaluation standards and
generally advise the department on workers' compensa
tion matters. (SB 1197)

Established a Joint Legislative Task Force on Innova-
tions in Workers Compensation to reexamine the role
of theworkers' compensation system and to develop rec-
ommendations to develop a more fair, just and cost-ef-
fective system. (SB 1198)

1995
656.790 (1) Reduced the membership of the workers

compensation Management-L abor Advisory Committee
(MLAC) from 14 to 10 members (five representing sub-
ject workers, five representing subject employers). (SB
369)

656.790 (2) Mandated reporting to the legidature by the
MLAC such findings and recommendations as the com-
mittee finds appropriate, including reports on: (a) court
decisions having significant impact on theworkers’ com-
pensations system; (b) adequacy of workers' compensa:
tion benefits; (¢) medical and system costs; and (d)
adequacy of assessments for reserve programs and ad-
ministrative costs. (SB 369)

1997
656.790 (Note) Required MLAC to study income and
expenditures of the Workers' Benefit Fund. (SB 484)

1999

656.794 Permitted the director broader latitude in the
appointment of members of the workers' compensation
Advisory Committee on Medical Care. (SB222)
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