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Executive Summary

When considering changing their workers’ compensation systems, state
policymakers often want to learn more about the system in Oregon—a state with
a reputation for achieving certain desirable outcomes, including reasonable in-
come benefits that are typically delivered accurately and promptly with lower liti-
gation levels, and employer costs that are affordable and stable.

Many of the positive outcomes of the Oregon system likely flow directly from
the design of certain system features. The Workers Compensation Research Insti-
tute (WCRI) undertook this study to identify features that account for Oregon’s
better-than-typical results, particularly the features that might constitute lessons
for other states. Although many lessons are possible from the Oregon experience,
this report focuses on four key lessons. The reader is encouraged to visit the Web
site of the Department of Consumer and Business Services (DCBS) at http://
www.oregon.gov/DCBS/index.shtml for more information on the programs and
system features of the Oregon system.

Two cautions are in order: First, many system features create mutually reinforc-
ing incentives that shape positive results. When that occurs, other states adopting
only part of a high-achieving state’s package of features are unlikely to achieve
those positive results. Second, a process that works in one state is not guaranteed
to achieve identical results in another state. One of the basic principles of physics
also applies to workers’ compensation systems: the principle of inertia. As a result,
every state should expect that in the wake of even large system changes, partici-
pants will try to find ways to continue past practices.

How do outcomes in Oregon compare with those of other states? As is custom-
ary and unfortunate in workers’ compensation, the data are uneven in terms of
completeness, comparability, and currency. Concerning costs to employers, the
2006 Oregon Workers’ Compensation Premium Rate Ranking Summary shows that
Oregon employers in the voluntary market paid, on average, the 42nd-highest
workers’ compensation premium rates in the nation (DCBS, 2006a). Oregon is
also noted for its insurance rate stability: 18 years without an increase in pure pre-
mium rates.

xv
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Benefit levels in Oregon appear to be above average. Data from the U.S. De-
partment of Labor, Office of Workers’ Compensation Programs (2006), show that
the statutory maximum weekly amount for temporary total disability (TTD)
benefits (as a percentage of the statewide average weekly wage) was the sixth high-
est in the country as of January 1, 2006. In Oregon, permanent partial disability
(PPD) benefits are considered generous if they meet or exceed national medians
for maximum benefits. Using a measure called the benefit level index (BLI), the
DCBS compares maximum PPD benefits among states by controlling for differ-
ences in wage levels and expressing the result for a given state relative to the me-
dian state (a BLI value of 1.00). Using this measure for 2005 benefit levels,
Oregon’s BLI values of 1.64 (scheduled PPD benefits) and 1.31 (unscheduled PPD
benefits) indicate that the state’s maximum benefit levels were above the national
median (DCBS, 2005b).1

No recent data are available to compare the timeliness of initial TTD payments
in Oregon with that in other states, but Oregon data show that the industry aver-
age for the share of first TTD payments made within 14 days ranged from 86 per-
cent to 91 percent in the period 1997–2006 (DCBS, 2007b). Likewise, no data are
available to compare litigiousness and the speed of dispute resolution in Oregon
with those in other states; however, data from the Oregon Workers’ Compensation
Board show a median of 140 days (4.6 months) from request to formal-hearing
order in 2005 (DCBS, 2006b).

Lesson 1: The Workers’ Compensation Advisory Committee Is

Unusually Effective as a Force for Orderly System Improvement

because of Certain Features of Its Design and Operations

Many system participants we spoke with in Oregon consider labor and manage-
ment cooperation through its workers’ compensation advisory committee, called
the Management–Labor Advisory Committee (MLAC), to be one of the workers’
compensation system’s greatest strengths. One DCBS official we spoke with de-
scribed a partnership between the MLAC and the DCBS: “Labor and management
are the co-owners of the system. Working through MLAC and DCBS, they evalu-

xvi e x e c u t i v e s u m m a r y

1 Oregon no longer distinguishes between scheduled and unscheduled PPD benefits for
injuries occurring on or after January 1, 2005.

ate and recommend policy. Other parties (doctors, attorneys, insurers, etc.) are in
the role of service providers. Labor and management realize that there is a bal-
ance to be maintained in the system, which leads to orderly change against a back-
drop of stability.”

evidence of impact

Most system participants agree that the MLAC has played a major role in fostering
orderly system change and continuous improvement in Oregon in the past ten
years. Chapter 2 contains examples of legislative changes that came about as a re-
sult of MLAC initiation or review. That chapter also discusses how the MLAC ad-
dressed the contentious issue of using independent medical examinations and
summarizes the changes made in 2005.

critical success factors for the mlac

We identified six factors in the design and operation of the MLAC that are associ-
ated with its effectiveness in bringing about orderly and lasting change in the Ore-
gon system. A central theme is that the governor and (usually) the legislature
funnel stakeholder proposals for change through the advisory-committee process,
keeping the interests of management and labor at the forefront of the debate. The
MLAC’s annual budget is small—$50,000 for the period 2005–2007. However (as
mentioned in the following list), the committee receives considerable support
from the DCBS in conducting studies and drafting legislative proposals.2

1. Labor and management, not other interest groups, influence but do not con-
trol the system through the MLAC. The MLAC is composed of five voting
representatives from business and five from labor; the DCBS director is an
ex officio member. Other stakeholder groups are not members. Working
collaboratively with the DCBS, the governor, and the legislature, the
MLAC shapes the workers’ compensation system. The interests of other
participants (e.g., insurers, attorneys, physicians, rehabilitation providers,

e x e c u t i v e s u m m a r y xvii

2 The DCBS does not have an estimate of the dollar value of these additional resources.
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and consultants of various kinds) are considered and mediated in negotia-
tions between labor and management through the MLAC.

2. The governor vows to veto any workers’ compensation bill that does not gain
advisory committee (i.e., labor and management) endorsement. This feature
has been the cornerstone of Oregon’s advisory-committee process. In mak-
ing such a vow, the governor has effectively said no to other interest groups
unless management and labor have approved. MLAC members we spoke
with said that when vetoing a bill that does not gain MLAC endorsement,
some governors have referred the issue back to the committee to “fix the
problem.”

3. The legislature usually defers to the MLAC. In Oregon the advisory commit-
tee enjoys the support of legislators. There are no stated rules for deference
to MLAC. Rather, it is generally understood by legislative caucus leaders
and committee chairs that workers’ compensation bills should first be
vetted by the MLAC. The DCBS reinforces this by reviewing introduced
legislation and providing a list to MLAC cochairs so they can consider
scheduling MLAC review. Also, if a bill does come before a legislative com-
mittee, it is common for the MLAC chair to ask whether the MLAC has re-
viewed the bill. According to DCBS officials, given the turnover among the
legislative ranks, it is important for the DCBS to continually educate legis-
lators about these informal understandings and the positive dynamics that
result.

4. The state agency actively supports the MLAC by conducting studies and draft-
ing legislative proposals. Most MLAC members we interviewed said it is
critical that the state agency conduct special studies to provide input to
their deliberations. As one member put it, “Change is compelling if data
support the need for change.”

5. Public input is encouraged through testimony at MLAC meetings and other
mechanisms. This enables all parties to express concern, advocate, raise
questions, and voice opposition. Overall, public input improves decision
making and lends credibility to the advisory-committee process.

6. Subcommittees are often used to hear testimony, narrow issues and consider
changes to legislative proposals. This is important because it enables the ad-
visory committee to draw on technical experts on technical issues, and it
allows for division of labor among MLAC members who are volunteers.

On the whole the Oregon system (through the MLAC and other system fea-
tures) has succeeded in balancing the values of stability and flexibility remarkably

xviii e x e c u t i v e s u m m a r y

well, resulting in a system stable enough to be predictable yet flexible enough to
change when necessary. In many states the two values are not compatible.

Lesson 2: The State Agency’s Commitment to Setting System

Goals, Measuring and Monitoring Performance, and Imposing

Sanctions against Substandard Performance Results in

Consistently Accurate and Timely Delivery of Benefits, Although

Opportunities May Exist to Reduce Agency Reporting and

Regulatory Costs

The DCBS annually measures its performance in meeting departmental goals.
Under the goal “Protect consumers and workers in Oregon,” the DCBS has de-
fined a key performance measure applicable to workers’ compensation: “percent
of injured workers who receive timely and accurate benefits.”3 The DCBS pub-
lishes an Annual Performance Progress Report.

evidence of impact

The 2005–06 Annual Performance Progress Report shows the aggregate claims-
handling performance of insurers and self-insurers annually from fiscal years
2001 through 2006. From fiscal years 2002 through 2006, the target percentage of
Oregon workers receiving accurate and timely benefits was raised from 91 percent
to 95 percent.4 Actual performance increased from 87.2 percent in fiscal year 2001
to 91.8 percent in 2005 and then fell to 89.8 percent in fiscal year 2006 (DCBS,
2007a).5

standards for claim reporting, first payment, and acceptance or denial

Oregon sets timeliness standards for delivering benefits to workers in three areas
as part of its Quarterly Claims Processing Performance (QCPP) audit. The areas

e x e c u t i v e s u m m a r y xix

3 Key performance measures are the highest-level, most outcome-oriented performance
measures used to report externally to the legislature and interested citizens.

4 No target was set for fiscal year 2001.
5 Current data are not available to compare the accuracy and timeliness of claims handling by

insurers and self-insurers in Oregon with those in other states.
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and applicable standards are (1) claim filing: 90 percent of claims for indemnity
benefits reported to the Workers’ Compensation Division (WCD) of the DCBS
within 14 days of the acceptance or denial date; (2) first payment: 90 percent of
first payments for temporary disability made within 14 days of the date the em-
ployer knew of the claim;6 and (3) claim acceptance or denial: 90 percent of claims
accepted or denied within 60 days of the date the employer knew of the claim.

The QCPP audit uses reports submitted by all payors in Oregon. On a quar-
terly basis, the WCD compiles the information from the reports and provides each
payor with a computer-generated summary of its performance before posting in-
dustry averages on the DCBS Web site. In fiscal year 2006, 99 percent of indemnity
claims were reported promptly, 88 percent of TTD payments were timely, and 91
percent of claims were accepted or denied promptly (DCBS, 2007b). This perfor-
mance has been remarkably consistent over time. Payors are subject to penalties
(issued administratively) if their performance falls below the standard in any of
the three areas.

wcd compliance audits

The WCD conducts on-site audits to assess claims-processing compliance.7 The
WCD defines 14 audit areas and specifies expected performance levels for accu-
racy and timeliness for each area. Each claims-processing location is audited at
least once in every two- to three-year audit cycle according to the audit areas. Pen-
alties are imposed based on the number of audit categories falling below each au-
dit threshold, not on each infraction.

opportunities to reduce reporting and regulatory costs

Oregon’s active-agency approach to regulating the delivery of benefits by insurers
and self-insurers is partly reflected in the comparatively larger state agency needed

xx e x e c u t i v e s u m m a r y

6 This standard applies if temporary disability is immediate and authorized. If it is not
immediate, the applicable date is when the attending physician authorizes temporary
disability. If the payor requested verification and did not receive it during the first 14 days,
the applicable date is when authorization is received.

7 Copies of WCD audit reports are available at http://www.cbs.state.or.us/wcd/compliance/
fau/ptd/audinfo.html.

to administer the workers’ compensation system. In a study of the Iowa workers’
compensation system, we compared total administrative expenditures per em-
ployed worker in fiscal year 2003 among ten states with 1–2 million workers
(Ballantyne, 2004, tab. 6.1). At $28.10 per employed worker, Oregon administra-
tive expenditures were much higher than the median of the ten states ($5.07).
However, DCBS officials told us that workers’ compensation administrative ex-
penditures in Oregon fund some program areas (e.g., Oregon OSHA and the In-
surance Division of the DCBS) that typically are not included in administrative
expenditures in other states. According to the DCBS officials, for all workers’ com-
pensation regulatory and adjudication functions, the estimated average expendi-
ture for each employed worker was $19.64 in fiscal year 2003.8 Thus, although
comparable Oregon administrative expenditures per employed worker in fiscal
year 2003 were not as high as originally thought, they remained significantly
higher than the median of ten similarly sized states. It would not be surprising if
the cost burden (resulting from rules, paperwork, reporting, etc.) imposed on
payors was also higher in Oregon.

We asked system participants, “Are Oregon’s higher administrative expendi-
tures a worthwhile investment in positive outcomes?” Most public and private re-
spondents answered yes. DCBS officials stated that Oregon’s Office of Regulatory
Streamlining is setting statewide standards for reorganization that apply to the
DCBS, and the WCD is undertaking a regulatory redesign initiative with the goal
of reducing the regulatory burden.

Some employers and insurers responded to our question by saying that admin-
istrative expenditures could be reduced further and opportunities to eliminate
unnecessary regulatory functions and burdensome administrative rules still exist.
One insurer cited the burden of the DCBS requiring written justification from a
payor seeking approval to suspend a worker’s benefits when, for example, the
worker fails to submit to a medical examination. Some insurers and self-insurers
questioned the complexity of the WCD’s informal dispute resolution process in
cases related to payors’ orders finalizing TTD benefit periods or determinations of
PPD benefits, especially the need to review every aspect of a claim. Another in-
surer mentioned the complexity of determining and reporting the timeliness of
initial TTD payments.

The DCBS officials told us that Oregon’s larger regulatory presence is a re-

e x e c u t i v e s u m m a r y xxi

8 The comparable figure for fiscal year 2005 was $19.09.
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flection of what policymakers have asked the WCD to do and, while the WCD’s
regulatory role has increased, the division has reduced full-time equivalent
staff counts by almost 20 percent, from 291 in fiscal year 1997 to 235 in fiscal
year 2007.

Lesson 3: A Combination of System Features Can Increase

Certainty and Decrease Litigation over Permanent Partial

Disability Benefits

Oregon public policymakers have designed several system features that work to-
gether to increase certainty about the determination and payment of PPD benefits
as well as to reduce litigation over the benefit delivery. These system features are
mutually reinforcing; that is, they work in combination to produce the results de-
scribed here.

evidence of impact

The DCBS collects internal data on the share of scheduled and unscheduled PPD
dollars awarded each year from 1995 through 2004 at each of three levels. The first
level is when the worker does not object to a payor’s determination as to the
amount and extent of PPD benefits to be paid periodically; we call this the volun-
tary-agreement level. The second (informal) level reflects PPD benefits awarded at
reconsideration—Oregon’s informal dispute resolution process designed to ad-
dress issues arising when the worker is determined to be medically stationary,
TTD benefits are terminated, and the amount of PPD benefits (if any) is deter-
mined. The third (hearings award) level reflects PPD dollars awarded after a for-
mal hearing has been requested. DCBS internal data show that payors awarded
85–91 percent of unscheduled PPD dollars annually from 1995 through 2004 at
the voluntary-agreement level. In the same period payors awarded an additional
7–15 percent of unscheduled PPD dollars at the informal level. Three percent or
less of unscheduled PPD dollars were awarded at the hearings award level in the
period. The data show similar results for scheduled PPD dollars. Thus, Oregon ap-
pears to achieve consistently high levels of voluntary agreement of PPD benefits.
By comparison, in many states that WCRI has studied, formal hearings are com-
monly needed to address disputes over the amount of PPD benefits.

xxii e x e c u t i v e s u m m a r y

key system features that increase certainty and reduce litigation over

ppd benefits

We identified a package of six key system features and ten reinforcing features that
result in enhanced certainty over PPD determination in Oregon and low levels of
formal-hearing involvement. The goal of the package is to resolve disputes swiftly,
informally, and with a minimum of friction costs.9 The overall impact of these
features of the Oregon system is that private decision makers in the PPD determi-
nation process (e.g., payors and attorneys) focus on applying the rules, rather than
trying to game the system by obtaining dueling physician ratings. Following are
the six key system features that increase certainty and reduce litigation:

1. Reliance on the treating provider to offer the information needed to form the
basis of an impairment rating.10 When the worker reaches maximum medi-
cal improvement, the WCD requires the treating physician to determine if
the worker has a permanent physical impairment. If permanent impair-
ment is confirmed, the physician completes a worksheet containing mea-
surements and findings concerning the extent of the impairment for the
condition that has been accepted by the payor. This worksheet provides the
insurer or self-insurer with information to use in determining an impair-
ment rating and calculating the amount of PPD benefits. The reconsidera-
tion and medical-arbiter processes (described in items 5 and 6 of this list,
respectively) counterbalance the incentive for workers or their attorneys to
select consulting physicians to maximize impairment ratings, or for insur-
ers and self-insurers to refer workers to independent medical examination
physicians to minimize impairment ratings.

2. Use of a guide to rate permanent impairment. Oregon uses its own guide for
rating permanent impairment (that is, the degree of loss of use of a body

e x e c u t i v e s u m m a r y xxiii

9 Friction costs are the costs to private parties—employers, insurers, and workers—of
processing and resolving claims. Included are attorney fees, medical-legal costs, data-
processing costs, and the costs of other claims-related activities.

10 The employee selects the treating provider without restriction in Oregon, except when the
employer has contracted with a managed care organization (MCO). If enrolled in an MCO,
the employee makes the initial choice from a list of providers developed by the MCO. Other
restrictions on employee choice of treating provider include the limitation to two changes of
physician and the limited attending physician status of some provider types outside MCOs.
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part or system), thus allowing rating and compensation concepts to be
consistent with Oregon statute and established case law.

3. Objective criteria for determining loss of earning capacity at all stages. Ore-
gon is one of four states that, by rule, specify objective criteria to use in as-
sessing the factors affecting loss of earning capacity (e.g., age, education,
and occupation) in addition to permanent impairment.11 These criteria
must be considered at all levels of decision making, including all levels of
dispute resolution.

4. Active payor involvement in terminating TTD benefits and determining PPD
benefits (initial claim closure). Generally, when the worker is released by the
treating physician to return to work or is determined to have reached max-
imum medical improvement, the payor initially closes the claim. Initial
claim closure does not mean that the insurer or self-insurer has paid all
known benefits. Rather, it signals that temporary disability benefits have
ended and prompts consideration of permanency benefits.12

5. Use of a swift and mandatory mechanism for administrative dispute resolu-
tion (called reconsideration) to address objections to initial claim closure. The
reconsideration process includes statutory time frames intended to avoid
delays and is designed to minimize the need for attorney involvement on
both sides. DCBS internal data show that typically an order is issued in 20–
24 days when the case is not postponed and in 77–86 days when a post-
ponement occurs (usually for an examination by a medical arbiter).

6. Use of a medical arbiter. About two-thirds of reconsideration requests in-
volve a medical-arbiter examination because of a dispute over the extent of
permanent impairment. A medical arbiter is a licensed physician who has
been trained and approved by the WCD to conduct impartial examina-
tions regarding the extent of physical impairment. The WCD maintains a
list of about 540 physicians who are approved as medical arbiters.13 When
either side requests a medical-arbiter examination, both sides are supplied
with a list of six physicians (in the same geographical area) chosen ran-
domly by computer within the specialty the WCD determines is most ap-
propriate to the worker’s case, based on the treatment rendered by

xxiv e x e c u t i v e s u m m a r y

11 Other states requiring the use of objective criteria when rating disability are California,
Kentucky, and New Mexico.

12 We use the term initial claim closure to avoid any confusion with final claim closure.
13 Oregon’s arbiter list is posted on the DCBS Web site at http://www.cbs.state.or.us/external/

wcd/compliance/bcu/phy_list.pdf.

physicians in the past.14 Each side in the dispute can eliminate, or “dese-
lect,” one name from the list.15 Then a WCD staff member selects among
the remaining doctors based on which doctor is next in the rotation, is
closest to the worker, and practices the specialty that best matches the con-
dition being reviewed. Alternatively, the parties can mutually agree (stipu-
late) to a name on the list of six physicians, but that rarely happens. Either
side can request an examination by a medical-arbiter panel composed of
three physicians of the appropriate medical specialty.16 Thus, instead of
parties spending resources on dueling experts, the state agency in Oregon
provides direct access to an impartial physician who is paid for by the in-
surer or self-insurer.

reinforcing features

The six key elements of Oregon’s approach to reducing litigation over PPD deter-
mination would not be fully effective in the absence of the following ten reinforc-
ing features that have been carefully designed into the system. Again, the full
package is necessary for the system to work as efficiently as it does.

1. PPD benefits initially awarded by the insurer or self-insurer must be paid
within 30 days while the total amount is being reviewed.

2. Tight time frames are specified and performance monitored for each stage
in the process.

3. Agency rules apply at all levels of decision making, bringing consistency to
the process and minimizing the incentives to end-run any particular step
in the process.

4. Only the specifically accepted condition is rated.17 This is important be-

e x e c u t i v e s u m m a r y xxv

14 To ensure impartiality, physicians previously involved in the claim are excluded from
selection. Physicians associated with facilities or clinics where the worker has received
treatment or evaluation are also eliminated from consideration.

15 WCD officials we spoke with estimated that deselection occurs in about 80–85 percent of
cases involving a request for an arbiter examination.

16 According to WCD officials, an estimated 12 percent of cases with a medical-arbiter
examination involve a request for a panel.

17 Oregon law states that, when initially accepting a claim and later when terminating TTD
benefits, the payor must specify which conditions are compensable, subject to appeal if the
worker disagrees. Medical conditions secondary to the claimed injury must also be rated.
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cause it limits the scope of what is being rated, thus minimizing one possi-
ble source of inter-rater variability.

5. Medical evidence is generally introduced through medical reports rather
than live testimony or depositions.

6. Failure to attend or cooperate with a medical-arbiter examination within
60 days eliminates the worker’s opportunity to have the exam.

7. Workers’ attorney fees at reconsideration are statutorily limited to 10 per-
cent of the additional PPD amount obtained as a result of reconsideration,
as opposed to 25 percent of increased compensation when a hearing is re-
quested on the extent of PPD benefits.

8. A penalty is paid by the payor to the worker when the PPD rating has been
increased by 25 percent or more at reconsideration compared with the in-
surer’s or self-insurer’s initial rating at initial claim closure and the worker
is found at reconsideration to be at least 20 percent disabled. The amount
of the penalty is 25 percent of the dollar amount of the increase in com-
pensation. This feature reduces the incentives to game the rating process.

9. No new evidence may be introduced after reconsideration, and the PPD
rating is related to the workers’ permanent disability as of the date of the
reconsideration order.

10. Issues raised at a formal hearing are limited to those that were raised dur-
ing reconsideration.

Lesson 4: Return to Work Is Enhanced when Special Programs Are

Designed for That Purpose

A fundamental goal of any system is to return injured workers to their jobs quickly
and enable them to earn close-to-preinjury wages. Oregon addresses this goal in
two ways. First, the statute governing workers’ compensation prohibits employ-
ment discrimination and provides reemployment rights to injured workers. Sec-
ond, for accepted claims Oregon offers three return-to-work programs, backed by
a special fund, along with a “safety net” of services workers can access even after
their claims have been settled through compromise-and-release agreements.
DCBS internal data show that about one in seven injured workers who receive in-
come benefits is involved in one of Oregon’s return-to-work programs.18
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18 In fiscal year 2006, 14.2 percent of closed indemnity claims involved one or more return-to-
work programs as of the 13th quarter after injury.

package of return-to-work programs in oregon

Oregon policymakers have fashioned some potentially powerful program ele-
ments aimed at stimulating early return to work and long-term recovery of wages
for injured workers. The key lies in funding a package of wage incentives, protec-
tion for the employer in case the worker becomes reinjured, and reimbursement
of the costs of fitting a worker to a job. Oregon’s package consists of

■ the Workers’ Benefit Fund (WBF), based on both worker and employer as-
sessments, which funds the programs and serves to stimulate experimenta-
tion in Oregon about ways to improve return to work;

■ the Employer-at-Injury Program (EAIP), which is designed to stimulate re-
turn to modified work, primarily with the preinjury employer;

■ the Preferred Worker Program (PWP), which provides incentives to em-
ployers to hire injured workers who have permanent disabilities that pre-
vent them from returning to their regular work;

■ the vocational assistance program, paid for by the insurer or self-insurer,
which is similar to vocational rehabilitation services in other states; and

■ extended eligibility for the PWP after workers settle their claims, which
provides a reemployment safety net.

evidence of impact

We know of only one study that compares return-to-work rates in Oregon with
those in other states. In an evaluation of permanent partial disability and return
to work in New Mexico, the RAND Institute for Civil Justice compared the me-
dian number of days off work after injury in New Mexico (1994–1996), Oregon
(1992–1993), Washington (1993–1994), and Wisconsin (1989–1990). The study
shows that, at 38 days, the median number of days in Oregon was slightly longer
than in Wisconsin (36 days), somewhat shorter than Washington (45 days), and
much shorter than New Mexico (77 days; Reville et al., 2001, tab. 7.7). Additional
studies involving more states and more-recent data are needed to determine how
Oregon’s return-to-work performance compares with that of other states.

workers’ benefit fund

One purpose of the WBF is to fund Oregon’s Reemployment Assistance Program,
which includes the EAIP and the PWP.19 The largest portion of WBF expenditures
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19 Another program in this category includes expenditures for the Oregon Health and Science
University’s Center for Research on Occupational and Environmental Toxicology.
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involves inflation adjustments for long-term claims involving permanent total
disability and survivor benefits. This fund is unique among states in that it is
funded by an assessment of 1.5 cents for each hour worked (effective January 1,
2006) applied to each employer and worker. In fiscal year 2006 WBF expenditures
were about $90.3 million (DCBS, 2006b, tab. 1). EAIP expenditures totaled $10.9
million and amounted to an assessment equal to 0.18 cent per hour for each em-
ployer and worker; and PWP expenditures totaled $7.6 million and amounted to
an assessment of 0.13 cent per hour for each employer and worker (DCBS, 2006b,
tab. 1; DCBS internal data). Most public and private system participants we spoke
with said the existence of the WBF is very important in Oregon because it allows
the DCBS, with guidance from the MLAC, to creatively use funds to experiment
with ways of improving the system.

employer-at-injury program

The EAIP is a collection of financial incentives for Oregon employers that is de-
signed to encourage early return to modified work.20 To be eligible for the EAIP,
the worker must have one or more temporary restrictions that prevent perfor-
mance of regular job duties. Payors administer early return-to-work placements
under the EAIP, for which they receive a flat fee of $60 per placement. The WCD
regulates placements under the EAIP and conditions for payment of financial in-
centives. Insurers reimburse employers for wage subsidies of 50 percent for up to
three months (the major feature of the program) and up to certain maximum
amounts for work site modifications, tools and equipment required for the job,
clothing, and other expenses (e.g., tuition, fees, and books). Insurers and self-
insurers are then reimbursed by the WCD.

WCD surveys of workers and employers who used the EAIP indicate wide-
spread satisfaction with the program. The DCBS estimated that the $7.3 million
spent on wage reimbursements under the EAIP in 2000 resulted in a $10.8 million
savings in time-loss benefits over 13 quarters (DCBS, 2004a). WCD staff members
we spoke with said they would “absolutely” recommend the EAIP to other states,
and other stakeholders we interviewed spoke positively about the EAIP.
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20 More information about the EAIP is available on the DCBS Web site at http://
www.cbs.state.or.us/external/wcd/rdrs/rau/returntowork.html.

vocational assistance program

In general, a worker is eligible for vocational assistance if he or she has a perma-
nent disability that prevents reemployment in any job that pays at least 80 percent
of the preinjury wage. Benefits available under the vocational assistance program
include maintenance indemnity payments (equal to temporary total disability
benefits) during retraining; necessary expenses, including tuition, books, some
travel costs, and tools; and professional rehabilitation services such as plan devel-
opment, counseling, and placement. The maximum length of benefits is 16
months of training (21 months in exceptional cases), plus 4 months of direct em-
ployment services. The typical eligible worker receives 10 months of training fol-
lowed by job placement services. Few workers return to work as a result of
vocational assistance in Oregon: only 143 in 2005 (DCBS, 2006b).

preferred worker program

The PWP is designed to assist injured workers who cannot return to regular work
to find new employment (with their preinjury employers or new employers) by
offering incentives to employers who hire them. To be eligible, a worker must have
a permanent disability as a result of a compensable injury and must not have been
released to regular employment. An eligible worker automatically receives a Pre-
ferred Worker Identification Card from the WCD when the insurer or self-insurer
reports, as part of initial claim closure, that the worker is released to restricted
duty because of a compensable condition. The card informs prospective employ-
ers that they may be eligible for the program’s benefits if they hire a preferred
worker (Maier, 2003). A worker identified as preferred has three years to start us-
ing the program’s benefits.

An employer who hires a preferred worker is entitled to the following benefits:

■ Wage subsidy amounting to reimbursement of 50 percent of wages for up
to six months.21

■ Premium exemption: The employer does not have to pay workers’ compen-
sation premiums for the worker for three years.

■ Claim cost reimbursement: If the worker suffers a new injury during the
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21 Higher benefits are available for exceptional levels of disability.
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three-year exemption period, the payor is reimbursed for all claims costs
(including administrative costs) related to the injury for the life of the
claim.

■ Reimbursement for work-site modification expenses.
■ Reimbursement for purchases related to obtaining employment, such as tu-

ition and books.

The WCD delivers these benefits through contracts between preferred workers
and their employers.22

A DCBS survey of workers who used the PWP found that 92 percent would use
the program again and considered all parts of the program valuable (DCBS,
2004b). However, some workers said they feared revealing themselves as an in-
jured worker, and some were not sure what benefits are available.

reemployment “safety net” for workers who settle their claims

Oregon policymakers have provided added protection for workers who have ex-
hausted their lump-sum payments and still need help with reemployment. The
protection comes in the form of eligibility to take advantage of the PWP even after
a settlement. Most workers’ representatives we spoke with regard this as a valuable
safeguard. DCBS internal data for fiscal year 2004 show that about one-fifth of
workers using the PWP took advantage of the safety-net feature.
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22 More information about the Preferred Worker Program is available on the DCBS Web site at
http://www.cbs.state.or.us/external/wcd/rdrs/rau/pwp/pwp_index.html.

Lessons from the Oregon

Workers’ Compensation System
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Introduction

Any state considering changing its workers’ compensation system might do well to
look at the features of the Oregon system. The state has a reputation for achieving
desirable outcomes, including reasonable income benefits that are typically deliv-
ered accurately and promptly with lower litigation levels, and costs to employers
that are affordable and stable. Other states might also be interested in knowing
how the Oregon system accomplished those results despite being widely regarded
as a higher-cost system in the mid-1980s. According to a report by the Depart-
ment of Consumer and Business Services (DCBS), “In 1986, Oregon ranked sixth
highest in the nation in average workers’ compensation premium rates paid by
employers and had one of the nation’s highest occupational injury and illness
claim frequencies. At the same time, medical and permanent disability costs for
injured Oregonians were among the highest in the nation, while benefits were
considered among the lowest” (DCBS, 2001, p. 1). Additionally, Oregon had gar-
nered widespread recognition for excessive litigiousness and litigation delays.

How do outcomes in Oregon currently compare with those of other states? Un-
fortunately, the data are uneven in terms of completeness, comparability, and
currency. Concerning costs to employers, the 2006 Oregon Workers’ Compensation
Premium Rate Ranking Summary shows that Oregon employers in the voluntary
market paid workers’ compensation premium rates that, on average, were lower
than 41 other states. Oregon’s premium rate index in 2006 was $1.97 of payroll, or
79 percent of the national median (DCBS, 2006a). Oregon is also noted for its in-
surance rate stability—18 years without an increase in pure premium rates.

At the same time, benefit levels in Oregon appear to be above average. Data
from the U.S. Department of Labor, Office of Workers’ Compensation Programs
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(2006), show that the statutory maximum weekly amount for temporary total dis-
ability (TTD) benefits (as a percentage of the statewide average weekly wage) was
the sixth highest in the country as of January 1, 2006. What workers receive for
permanent partial disability (PPD) benefits depends on both statutory benefit
levels and practices for determining the extent of disability. Therefore, the best
way to determine how Oregon’s PPD benefits compare with those of other states is
to compare what workers receive for a similar disability in different states. Unfor-
tunately, the direct evidence is inadequate. Since at least 1995, the benchmark for
Oregon PPD benefit generosity has been to meet or exceed national medians for
maximum benefits. To measure PPD benefit generosity, the Research and Analysis
Section of the DCBS developed the benefit level index (BLI). The BLI method
compares maximum PPD benefits by controlling for differences in wage levels by
state and expressing the result relative to the median state (which has a BLI value
of 1.00). Using this measure for Oregon’s 2005 benefit levels, BLI values of 1.64
(scheduled PPD benefits) and 1.31 (unscheduled PPD benefits) indicate that Ore-
gon’s maximum benefit levels were above the national median (DCBS, 2005b).

No recent data are available to compare the timeliness of initial TTD payments
in Oregon with that in other states. However, as discussed in Chapter 2, Oregon
data show that the industry average for the share of first TTD payments made
within 14 days ranged from 86 percent to 91 percent in the period 1997–2006
(DCBS, 2007b). No data are available to compare litigiousness and the speed of
dispute resolution in Oregon with those in other states, but data from the Oregon
Workers’ Compensation Board show a median of 140 days (4.6 months) from re-
quest to a formal-hearing order in 2005 (DCBS, 2006b).

Purpose of the Study

The Oregon system achieves positive outcomes for many reasons. Some observ-
ers may maintain, for example, that Oregon has long enjoyed a positive relation-
ship between labor and management—a relationship conducive to a climate of
orderly change and continuous improvement. However, that was not always the
case. In 1989 the governor formed a special task force comprising labor and man-
agement representatives and sequestered them in Mahonia Hall, in the basement
of the governor’s mansion, until they forged a consensus on how to change the
system.

It is likely that many of the positive outcomes Oregon has achieved flow di-
rectly from the design of certain features of the system and that the spirit of coop-
eration reinforces those features. We undertook this study to identify features that
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account for Oregon’s atypically good results, particularly features that might serve
as lessons for other states.

Before focusing on features of the Oregon system that might be effective in
other states, we offer two cautions. First, some system features work together to
create mutually reinforcing incentives that shape the positive results, and adopting
part of such a package is unlikely to achieve the positive results seen in Oregon.
Second, what works in one state will not necessarily achieve identical results in an-
other state. One of the basic principles of physics—the principle of inertia—also
applies to workers’ compensation systems. As a result, in the wake of even large
system changes, participants will likely find ways to continue past practices.

The Lessons

Many lessons are possible from the Oregon workers’ compensation experience.
We focus on the following four key lessons from the system in Oregon:

■ Lesson 1: The workers’ compensation advisory committee is unusually ef-
fective as a force for orderly system improvement because of certain fea-
tures of its design and operations.

■ Lesson 2: The state agency’s commitment to setting system goals, measuring
and monitoring performance, and imposing sanctions against substandard
performance results in consistently accurate and timely delivery of benefits,
although opportunities may exist to reduce agency reporting and regula-
tory costs.

■ Lesson 3: A combination of system features can increase certainty and de-
crease litigation over permanent partial disability benefits.

■ Lesson 4: Return to work is enhanced when special programs are designed
for that purpose.

The purpose of this study is to acquaint the reader with these lessons along
with the positive outcomes that Oregon has experienced, describe specific system
features that explain how Oregon has achieved those outcomes, and identify some
features or approaches that might be transferable to other states.

Among the states WCRI has studied, Oregon has the best collection of useful
data about its workers’ compensation system published on the state agency Web
site. The abundance of published information and analysis posted on the Web site
indicate two very important cultural values in the system that have contributed to
its performance and stability: (1) a quest for data to manage the system more ob-
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jectively and accurately; and (2) the transparency and openness of the administra-
tion. The reader is encouraged to access the content-rich DCBS Web site (http://
www.oregon.gov/DCBS/index.shtml) for more detailed information about how
Oregon’s workers’ compensation programs and system features operate.1

Research Approach

To conduct this study, we used a combination of review of Oregon literature, data
analysis, and interviews with diverse system participants.

After reviewing the statute governing workers’ compensation, the literature,
and previous studies of the Oregon workers’ compensation system,2 we sent DCBS
officials and members of Oregon’s Management–Labor Advisory Committee
(MLAC) a questionnaire asking them about the major strengths and weaknesses
of the Oregon workers’ compensation system and requesting that they rate (on a
scale of 1 to 5, weak to strong) the strength of some possible lessons for other
states. We also asked respondents to suggest additional lessons. The four lessons
we chose for this study were those rated most highly by respondents. We then re-
quested data from the Information Management Division of the DCBS to learn
how the programs and features operate, including trends in program activity and
outcomes associated with these activities.

Next we conducted semistructured interviews with both public and private
system participants to explore the four lessons in depth. Persons interviewed in-
cluded 14 members of DCBS staff in the Director’s Office, the Workers’ Compen-
sation Division, and the Information Management Division; nine current MLAC
members; one former member of MLAC management; three former legislators;
representatives of two Oregon insurers; three workers’ attorneys; and three de-
fense attorneys. From those individuals, we learned how the various features of
the Oregon system operate in practice, the pros and cons of each feature, and how
features might be improved. Finally, we submitted the draft of the report to the
people we interviewed and asked them to review our observations for accuracy.
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1 Research reports specific to workers’ compensation are available at http://
www4.cbs.state.or.us/ex/imd/external/reports/index.cfm?fuseaction=dir&ItemID=1992.

2 A DCBS publication, Biennial Report on the Oregon Workers’ Compensation System, Eighth
Edition: December 2006, provides an excellent description of how the system currently
performs. The report is available at http://www4.cbs.state.or.us/ex/imd/reports/rpt/
index.cfm?fuseaction=version_view&version_tk=178007&ProgID=FEARA006.

Organization of the Report

The report is organized around the four lessons listed earlier. Chapter 2 discusses
the role of the MLAC in bringing about orderly change and fostering continuous
improvement in the workers’ compensation system. We discuss the structure and
evolution of the MLAC, provide some evidence of orderly change in the workers’
compensation system that was accomplished through MLAC involvement, pro-
vide a case study of how one such change was accomplished, describe six factors
that system participants consider critical to the success of the MLAC, and identify
additional factors that contribute to the MLAC’s effectiveness.

In Chapter 3 we discuss Oregon’s approach to ensuring timely and accurate de-
livery of workers’ compensation benefits by insurers and self-insurers. We show
how the actual performance of Oregon insurers and self-insurers compares with
performance targets set by the state agency and identify system features associated
with Oregon’s approach to payor compliance. It is important to note that no re-
cent data are available to compare the claims-handling performance of Oregon
insurers and self-insurers with that of payors in other states.

Chapter 4 presents evidence that the percentage of PPD benefit dollars
awarded at the formal-hearing level has recently approached zero, suggesting very
low levels of formal litigation over PPD benefit determinations in Oregon. Again,
we do not have comparable data to determine how this compares with litigation
levels for PPD benefits in other states. In the chapter we describe a package of six
key system features and ten reinforcing features associated with low levels of for-
mal litigation over PPD determinations in Oregon.

Finally, in Chapter 5 we discuss five elements of Oregon’s package of return-to-
work programs and present historical return-to-work and wage recovery rates for
workers in the 13th quarter after injury.
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2

Lesson 1: The Workers’ Compensation

Advisory Committee Is Unusually Effective

as a Force for Orderly System Improvement

because of Certain Features of Its Design

and Operations

Many system participants we spoke with in Oregon consider labor and manage-
ment cooperation through the workers’ compensation advisory committee—the
Management-Labor Advisory Committee—to be one of the system’s greatest
strengths. When we asked “What are the major strengths of the Oregon workers’
compensation system?” DCBS officials said, “Labor and management are the ‘co-
owners’ of the system. Working through MLAC and DCBS, they evaluate and rec-
ommend policy. Other parties (doctors, attorneys, insurers, etc.) are in the role
of service providers. Labor and management realize there is a balance to be main-
tained in the system, which leads to orderly change against a backdrop of sta-
bility.”1

Background

The MLAC was created as a standing committee by the Oregon legislature in 1990.
It was an outgrowth of a special task force made up of labor and management rep-
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1 DCBS, Information Management Division, e-mail to author, February 27, 2006.
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resentatives that was formed by the governor in late 1989. Known as the “Mahonia
Hall Group” because it met regularly in Mahonia Hall, in the basement of the gov-
ernor’s mansion, it consisted of seven labor representatives and seven business
representatives handpicked by the governor.

The MLAC currently has ten voting members, half representing business and
the other half labor, appointed by the governor and confirmed by the state senate;
the DCBS director is an ex officio member.2 Other stakeholder groups are not rep-
resented. Each MLAC member is appointed for a two-year term (and may be reap-
pointed) and serves without compensation, except for travel reimbursements.
The committee is overseen by cochairs selected by members of each group;
cochairs serve until the committee recommends a change in leadership or until
their terms expire. The day-to-day operations of the MLAC are handled by its
administrator, who reports directly to the DCBS director, and by the committee’s
administrative assistant. The administrator’s responsibilities include supporting
the committee and managing the legislative agenda of the DCBS. The MLAC is
funded through the general operating budget of the DCBS; for 2005–2007 the
committee’s annual operating budget was $50,000. Additionally, the DCBS offers
considerable support to the MLAC by conducting studies and drafting legislative
proposals.3

Generally, the MLAC is charged by law to study issues affecting the workers’
compensation system and to report its findings and recommendations to the Ore-
gon legislature. Specific statutory responsibilities include

■ periodically reviewing Oregon’s standards for evaluation of permanent dis-
ability and recommending any changes;

■ advising the DCBS director on proposed changes in the operation of pro-
grams funded by the Workers’ Benefit Fund (WBF, described in Chapter 5);

■ reporting to the Legislative Assembly any findings and recommendations
the committee considers appropriate; and

■ reporting on state supreme court decisions that have a significant impact
on the system, adequacy of workers’ compensation benefits, medical and le-
gal system costs, adequacy of assessments for reserve programs and admin-
istrative costs, and the operation of programs funded by the WBF.
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2 Senate Bill 369 reduced the number of voting members to ten in 1995.
3 The DCBS does not have an estimate of the dollar value of these additional resources.

According to the MLAC Web site (http://www.oregon.gov/DCBS/MLAC/
about_us.shtml), members are committed to the following set of values for work-
ers’ compensation:

■ Balance and fairness
■ Adequacy of benefits: benefits commensurate with the severity of the injury
■ Affordability: a system that contributes to a healthy Oregon business cli-

mate
■ Efficiency: a system that is streamlined and easy to use
■ Stability and flexibility: a system stable enough to be predictable but flexible

enough to change when necessary

The primary activities of the MLAC involve reviewing and recommending
changes to the workers’ compensation law that are acceptable to management and
labor. Committee members also advance proposals to be considered as statutory
changes. Further, the DCBS director can recommend areas of the law that he or
she desires would like the committee to address, or the MLAC can initiate studies
of the system on its own. Typically, DCBS staff conduct the studies and then re-
port to the committee.

The MLAC meets up to 12 times each year, with additional meetings held when
needed to address urgent, pending issues. During the legislative session, from one
to three additional meetings may be held each month. When the MLAC is consid-
ering a new aspect of the system, a subcommittee (consisting of MLAC members)
is usually formed to define issues to be studied, consider research results presented
by DCBS staff, receive public testimony, recommend legislative changes (if any) to
the full committee, and reconcile any changes to legislative proposals. Subcom-
mittees may also be formed to review legislative proposals advanced by the DCBS
or system participants and make recommendations to the full committee.

Evidence of Impact

The Oregon workers’ compensation system has enjoyed relative stability since at
least 1995.4 Most system participants we spoke with agreed that the MLAC has
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4 Legislation was introduced in 1995 to revise the definitions of compensability, disabling
claims, and objective findings and to state that the exclusive remedy provision of the law
applies to all claims. But, after consensus was reached on seven key issues in 1995,
negotiations broke down within the committee, and the legislature passed a bill without
MLAC endorsement. The bill was subsequently signed into law by the governor.

COPYRIGHT © 2008 WORKERS COMPENSATION RESEARCH INSTITUTE



played a major role in achieving orderly system change and continuous improve-
ment in Oregon over the past ten years.

In 2005 four major bills were passed by the legislature and signed into law by
the governor. The MLAC spent a significant amount of time developing and re-
fining the bills as follows (Oregon Workers’ Compensation Division, 2005):

■ Senate Bill (SB) 119 expanded the use of the Preferred Worker and Em-
ployer-at-Injury programs (described in Chapter 5) to encourage addi-
tional return-to-work services, such as job search assistance.

■ SB 386 established new thresholds that must be met to rescind permanent
total disability (PTD) benefits and established a higher wage threshold for
determining if a worker’s earning capacity qualifies him or her to receive
(or continue to receive) PTD benefits.

■ House Bill 2408 clarified that workers who are released to return to their
regular work are eligible only for PPD benefits based on impairment.

■ SB 311 modified the regulation of independent medical examinations.

According to a DCBS handout titled “Workers’ Compensation: Management–
Labor Advisory Committee,” the MLAC has provided the following types of input
into developing proposals or supporting proposed changes:

■ Supporting the narrowed use of “preexisting conditions” for claim denials,
resulting in an easing of the standard that workers must meet for their
claims to be accepted

■ Supporting a change in the interval that insurers and self-insurers have to
accept or deny a claim from 90 to 60 days

■ Supporting a change in the maximum weekly TTD amount from 100 per-
cent to 133 percent of the state average weekly wage

■ Supporting the inclusion of wages from all jobs when calculating the work-
ers’ average weekly wage

■ Developing changes to how PPD benefits are determined, linking them to
the worker’s wages and eliminating different levels of benefits for different
injured body parts

■ Supporting the worker’s right to have an impartial medical examination,
paid for by the insurer or self-insurer, under certain circumstances when
the claim is in litigation

■ Supporting the worker’s right to refuse offers of modified work without
loss of indemnity benefits under certain circumstances
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■ Supporting authorizing the DCBS director to advance benefit payments to
workers when their insurers or self-insurers are in default

■ Supporting workers’ attorney fees for unreasonable delays in providing
benefits when the worker prevails in a medical or vocational dispute

■ Supporting the expansion of the treatment and time-loss authority of nurse
practitioners when treating injured workers

The next section examines the process by which the MLAC addressed the
contentious issue of using independent medical examinations that resulted in the
passage of SB 311 in 2005.

The MLAC in Action: A Case Study of Changes in Independent

Medical Examinations

In many states the use of independent medical examinations (IMEs) by insurers
and self-insurers has raised controversy. Workers often view IME physicians as
partial to the insurers and self-insurers that hire them. Oregon is not an excep-
tion. Labor MLAC members we spoke with said they had heard “rumblings” of
discontent from workers about IME doctors for some time. Here we present the
chronology of the IME changes to provide a step-by-step description of MLAC in-
volvement in the Oregon system in 2004 and 2005.

mlac activities in 2004

In early 2004 labor MLAC members expressed their concerns about IMEs to their
management counterparts. The committee then asked the DCBS to conduct a
study of the IME system in Oregon. The DCBS formed an 11-member IME study
committee consisting of DCBS staff and conducted a study from February
through November 2004. The specific charge by the MLAC to the IME study com-
mittee was to describe the current status of IMEs, with a focus on workers’ reports
of their experiences, a description of the IME industry, data on IME frequency
and costs, clarification of who is selected to be sent to an IME by an insurer or self-
insurer and why, results of IMEs, the connection to worker-requested medical ex-
aminations, and a review of IME letters and reports. The MLAC also asked the
study committee to identify areas of concern and draft recommendations (DCBS,
2004c).
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The IME study design consisted of the following:

■ Conducting six surveys: (1) 450 injured workers who had attended IMEs,
(2) claimants’ attorneys, (3) defense attorneys, (4) attending physicians,
(5) 407 IME physicians, and (6) IME facilities or companies

■ Conducting three focus groups composed of insurers and third-party ad-
ministrators

■ Developing several statistical reports
■ Collecting feedback from injured workers to the Ombudsman for Injured

Workers Office of the DCBS and the Benefit Consultation Unit of the
Worker’s Compensation Division (WCD)

■ Conducting a review of insurer letters and subsequent IME reports
■ Researching issues such as the impact that worker-requested medical exam-

inations and medical-arbiter examinations are having on the system, sanc-
tions against workers failing to attend IMEs, and the procedures the Board
of Medical Examiners follows in handling IME complaints

The IME study committee presented its report to the MLAC on December 2,
2004. In the report the study committee identified eight areas of concern:

1. IME physician bias toward insurers and self-insurers
2. No process in place for handling complaints by injured workers concern-

ing IMEs
3. No professional and ethical standards for IME physicians and no oversight
4. Distances injured workers must travel to IMEs
5. Lack of information provided to injured workers about IMEs
6. Workers not showing up for their IMEs
7. Attending physicians not reviewing IME reports with their patients
8. Diagnostic studies not available from attending physicians for IME physi-

cians to review

The report also listed some options for addressing areas of concern: adopt the
already-successful medical-arbiter process (see Chapter 4), have the DCBS ran-
domly select IME physicians for the insurer or self-insurer to use in the worker’s
geographical location, and develop various changes to the statute.

At the December 2, 2004, MLAC meeting, an IME subcommittee was formed,
consisting of two labor members and two management members. At the first sub-
committee meeting on December 9 (lasting more than four hours)

14 l e s s o n s f r o m t h e o r e g o n s y s t e m

■ labor and management representatives were selected as cochairs;
■ the WCD administrator presented background information;
■ DCBS staff presented an overview of the IME study;
■ the WCD administrator presented four recommendations for consider-

ation; and
■ subcommittee members heard public comment and received written testi-

mony focused primarily on the eight areas of concern previously listed.

During the second meeting on December 14, subcommittee members

■ heard public testimony on the first area of concern;
■ met during a public work session to discuss issues, requested additional in-

formation from the DCBS, and attempted to reach consensus on the issues;
■ heard public testimony from a chiropractor, several IME physicians, a rep-

resentative from the Oregon Injured Worker Alliance, and DCBS represen-
tatives on another area of concern; and

■ convened a second work session.

Subcommittee members met again on December 15 to hear public testimony,
conduct work sessions on the additional areas of concern, and review a draft sum-
mary of decisions made at the December 14 work session. The subcommittee also
asked the WCD to outline which proposed changes would require rule and statute
revisions.

mlac activities in 2005

At a regularly scheduled MLAC meeting on January 6, 2005, a cochair of the IME
subcommittee updated MLAC members on the progress of the subcommittee.
The cochair indicated that DCBS staff would prepare a final document containing
the subcommittee’s recommendations at the next subcommittee meeting and the
subcommittee would present final recommendations at the next MLAC meeting.
At a fourth meeting of the IME subcommittee, members received additional oral
and written testimony, discussed recommendations prepared by DCBS staff, and
arrived at a number of subcommittee recommendations to be presented at the
next MLAC meeting on February 14.

Based on the work of the IME subcommittee, SB 311 was drafted in January
2005 and introduced by a senator on January 13. At a February 10 MLAC meet-
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ing, the IME subcommittee cochair gave a report on testimony regarding SB 311
that was given to the Senate Commerce Committee. At the February 14 MLAC
meeting, the WCD administrator presented draft amendments to SB 311, com-
mittee members discussed three unresolved issues, additional testimony was
received from IME physicians, and committee members voted to approve the rec-
ommendations of the IME subcommittee plus additional recommendations
made during the meeting. SB 311 then proceeded through the legislative process;
it was approved substantially as amended by the Oregon Senate and House in July
2005 and was signed by the governor on July 29 (effective January 1, 2006).

the new law (senate bill 311)

Key provisions of the new law include the following (Oregon Workers’ Compen-
sation Division, 2005):

■ Insurers and self-insurers must select an IME physician from a DCBS-
approved list.

■ Qualifications to be on the approved list would be developed by the DCBS
in consultation with interested parties and would be based on standards set
by either IME professional organizations or the American Board of Medical
Examiners.5

■ The DCBS must develop a process for responding to complaints about
IMEs.

■ Sanctions were established against medical service providers who fail to
provide diagnostic records in a timely manner and monetary penalties
against workers who fail to attend IMEs without justification or prior
notification.

Most public and private system participants we interviewed were satisfied with
the outcome of the process (SB 311) and the role that the MLAC played in ad-
dressing the issue of IMEs and proposing changes. MLAC members we inter-
viewed said that initially management and labor disagreed about the need to
address this issue; labor had heard about abuses, but management did not believe
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5 The 2007 legislature changed the qualifications standards to the standard developed by the
Oregon Independent Medical Examination Association because of copyright issues with the
national standard.

a problem existed. According to the MLAC members, the impetus for the study
came from labor, and the need for the MLAC to take action was heightened by
the perception that if members did not address the issue, the legislature would do
so on its own. Most members said that once the MLAC began discussions, mem-
bers reached agreement on changes early and easily. When the bill was introduced,
it proceeded smoothly through the legislative process. MLAC members credited
the success of the process to the credibility of the IME study, hard work by sub-
committee members, trust among MLAC members, and the possibility of finding
common ground on the issue.

Critical Success Factors for the MLAC

When we interviewed state agency officials, MLAC members, and other system
stakeholders, we asked, “What are the critical success factors for the MLAC in
bringing about orderly and lasting change in the Oregon workers’ compensation
system?” They identified six major factors. The central theme of their responses
was that the governor and (usually) the legislature funnel stakeholders’ proposals
for change through the advisory-committee process, keeping the interests of man-
agement and labor at the forefront of the debate. We discuss each of the six factors
listed here, in the order of importance that respondents assigned to them:

1. Labor and management, not other interest groups, influence but do not
control the system through the MLAC.

2. The governor vows to veto any bill that has does not gain advisory com-
mittee (i.e., labor and management) endorsement.

3. The legislature usually defers to the MLAC.
4. The state agency actively supports the MLAC by conducting studies and

drafting legislative proposals.
5. Public input is encouraged through testimony at MLAC meetings and

other mechanisms.
6. Subcommittees are often used to hear testimony, narrow issues, and con-

sider changes to legislative proposals.

A note of caution is worth mentioning. These factors seem to facilitate orderly
change and continuous improvement in the Oregon workers’ compensation sys-
tem, but there are no guarantees that the factors will work the same way in an-
other system. Our experience in studying most workers’ compensation systems
suggests that states vary according to such intangibles as the history of the law,

l e s s o n 1 17

COPYRIGHT © 2008 WORKERS COMPENSATION RESEARCH INSTITUTE



the work culture, labor–management relations, the mix of workers and industries,
and past attempts to change the system. Given these variations, a different mix of
factors may be needed to achieve orderly and lasting change in other states. The
reader is encouraged to analyze each factor described here and evaluate their ap-
plicability to another state.

labor and management, not other interest groups, influence but do not

control the system through the mlac

In most jurisdictions, workers and employers are just two of the many interest
groups that shape the workers’ compensation system through the political pro-
cess. Too often the interests of both workers and employers take a backseat to the
interests of other system participants, such as insurers, attorneys, physicians, reha-
bilitation providers, and consultants of various kinds. In Oregon, labor and man-
agement are essential partners in the workers’ compensation system. The interests
of groups other than workers and employers are mediated in negotiations be-
tween labor and management through the MLAC.

Labor and management, as represented in the MLAC, serve to influence the
Oregon workers’ compensation system, not control it. Public officials and MLAC
members explained that the DCBS, MLAC, governor, and legislature work col-
laboratively to bring about positive change. For example, sometimes the state
agency initiates change and seeks MLAC endorsement, and sometimes change is
initiated through the advisory-committee process. Other changes are set in mo-
tion by legislators and are usually reviewed by the MLAC. On occasion, when the
MLAC does not endorse a legislative proposal, the governor intervenes and asks
the committee to study and reconsider the issue. The result is a system in which
change is orderly rather than crisis driven and is focused on issues important to
labor and management.

Management and labor influence is vested in the MLAC. Only the five labor
and five management representatives on the committee can vote. Most observers
said that this feature is critical to the success of the committee. For a proposal to
gain MLAC endorsement, at least a majority of labor members and a majority of
management members (three of each) must vote in favor. If that is not achieved,
the MLAC is considered to have taken no action on a proposal.

We asked MLAC members, public officials, and other system participants,
“What general conditions facilitate labor and management influence over the sys-
tem?” Most observers noted that the state has a positive climate of labor and man-
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agement cooperation in which the MLAC works well. Another key is the relatively
equal strength of labor and management in the state. Labor is a strong and active
voice. Data from the U.S. Department of Labor, Bureau of Labor Statistics (2007,
tab. 5), show that at 14.5 percent, Oregon had the 14th-highest percentage of em-
ployed workers who were union members in 2005. Likewise, because industry in
Oregon is fairly diverse, power is not concentrated in the hands of a few employers
or industries.

the governor vows to veto any workers’ compensation bill that does not gain

advisory committee (i.e., labor and management) endorsement

Support by the governor is the cornerstone of Oregon’s advisory committee. As
one former MLAC management representative put it, “A strong-willed governor
sets a tone of ‘We are going to do this.’” Indeed, that tone was set by the governor
in 1990 when, with help from the director of the Department of Insurance and Fi-
nance (the predecessor to the DCBS), he formed the special task force called the
Mahonia Hall Group. Interestingly, the current governor was the director of the
Department of Insurance and Finance at that time.

In vowing to veto any legislation that does not gain MLAC approval, the gover-
nor, in effect, says no to other interest groups unless management and labor
approve. As one workers’ attorney said, this stance has its pros and cons. On the
one hand, the governor is insulated from partisan politics in workers’ compen-
sation and can screen public policy decisions through knowledgeable people on
the committee. On the other hand, the governor can become too protected from
interests in the workers’ compensation community and use the committee as a
scapegoat for not responding to these interests.

System participants pointed out two recent instances in which the governor’s
resolve was tested:

■ During the 2003 legislative session, a bill was introduced to extend the au-
thority of nurse practitioners to order treatment and authorize indemnity
benefits. The version of the bill that was passed was not supported by the
MLAC, and the governor vetoed it. Later that session a compromise bill
passed and was signed by the governor, incorporating changes that in-
cluded a provider certification process and a sunset provision to allow the
MLAC to study the effects of the changes before the law could take effect
permanently. In 2007, as a result of the interim study, MLAC-supported
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legislation was passed that made the expanded treatment authority per-
manent.

■ Similarly, in 2005 the legislature passed a bill to extend the status of chiro-
practors as attending physicians as part of a five-year study. The MLAC did
not endorse the bill, and the governor vetoed it. At the same time, the gov-
ernor asked the department and the MLAC to study the role of chiroprac-
tors and other health care providers in the workers’ compensation system.
Based on the resulting study and MLAC recommendations, House Bill 2756
passed in 2007 and became effective in 2008. It allows chiropractors,
podiatrists, naturopaths, and physician assistants expanded rights to act as
attending physicians, also subject to a provider certification process.

MLAC members said that the governor’s resolve to veto any bill not endorsed
by the committee can also spur the committee to action. As an example, they cited
the governor’s emphasizing that the committee “fix” the perceived problem of
IME abuses.

the legislature usually defers to the mlac

The advisory committee in Oregon enjoys the support of the legislative leader-
ship, which usually defers to the MLAC on workers’ compensation issues. Public
officials explained that no formal rules for such deference exist. Rather, legislative
caucus leaders and committee chairs understand that workers’ compensation bills
should first be vetted by the MLAC. The department reinforces this by monitor-
ing the submission of new bills by legislators and intervening to suggest that a
bill be sent to the MLAC for review before it is assigned to a committee. Also, if a
bill comes before a committee without having been reviewed by the MLAC, the
caucus leader or committee chair often asks, “Has this bill been reviewed by the
MLAC?” DCBS officials told us that, given turnover in the legislative ranks, it is
important for them to continually educate legislators about these informal under-
standings and the positive dynamics that result.

According to former legislators and current and former MLAC members we
interviewed, most members of the Oregon legislature support the work of the
MLAC. They said that legislators occasionally voice concerns that their role in set-
ting public policy is being usurped by the MLAC, and some legislators have a hard
time explaining that the MLAC rejected a change advocated by constituents. In
most cases, however, legislative leaders reinforce deference to the MLAC.
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the state agency actively supports the mlac by conducting studies and drafting

legislative proposals

Most MLAC members we talked with said it is “critical” for the DCBS to con-
duct ongoing studies of the Oregon system and special studies in support of the
MLAC. According to one member, “Change is compelling if data support the need
for change.” A former MLAC member said, “It is important to have committee de-
liberations grounded in data.” The case study of the MLAC in action presented
earlier illustrates the importance of agency-generated data during committee de-
liberations. WCD officials told us department staff members commonly either
draft proposals for MLAC consideration or reflect consensus reached during the
committee process in the form of a legislative proposal.

public input is encouraged through testimony at mlac meetings and

other mechanisms

As previously discussed, although management and labor play a central role in
the Oregon system, other parties have an important voice in the process. The case
study regarding change to IMEs illustrates that public input improves decision
making and lends credibility to the advisory-committee process. One public of-
ficial said that public testimony at an MLAC meeting is also a practical alternative
to testimony at legislative hearings.

Observers indicate that through the MLAC, all parties can express concern,
advocate, raise questions, and voice opposition. The WCD also provides several
other mechanisms for ongoing input from system stakeholders, such as public fo-
rums, conferences and training sessions run by the WCD, and customer surveys.
Additionally, the WCD uses external advisory committees to review administra-
tive rule changes.

subcommittees are often used to hear testimony, narrow issues, and consider

changes to legislative proposals

As indicated by the case study, the bulk of issue identification, public testimony,
and deliberation over proposals is done during subcommittee sessions. That is
important because it enables the MLAC to consult experts on technical issues and
it allows for division of labor among committee members who are volunteers.
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Meetings of the full committee are often used for raising issues, determining pri-
orities, subcommittee reporting, and voting on proposals.

other contributing factors

In the course of discussions with MLAC members, state agency officials, and other
system participants, we learned about additional features that enhance the work
of the MLAC but are not essential to its operation. First, unlike governors in
some states where organized labor or business association affiliation is impor-
tant, the Oregon governor, when seeking nominees for MLAC membership,
tend to look for individuals who have a demonstrated ability to work collabor-
atively. The qualities of an MLAC candidate that could further the best interests
of the entire system seem to be valued highly. Public officials said that this im-
proves the chances of achieving change through consensus, because members
tend not to have predetermined agendas or entrenched positions on important
issues.

Second, it is helpful, but not essential, that MLAC members have experi-
ence in workers’ compensation. Members we spoke with said management repre-
sentatives tend to be more experienced in workers’ compensation because it is
part of their job responsibilities. Some labor members who admitted having
no experience in workers’ compensation said they tended to look initially to
one or two experienced members for guidance. On the whole, MLAC mem-
bers on both sides told us that experienced members provide stability and that
inexperience can be overcome if the committee includes some “old pros” to guide
new members. In fact, two MLAC members participated in the 1990 Mahonia
Hall negotiations and have served on the committee for more than ten years.

Trust among members is another intangible factor. Most members agreed that
this is desirable. Public officials said that in the past ten years or so, members have
appeared willing to adopt a long-term view characterized by incremental im-
provement, which one could characterize as trust. Some members told us basic
trust is enhanced by Oregon’s favorable climate of cooperation between labor and
management and the tendency of governors to appoint individuals who are able
to work collaboratively. Others believe the two-year term is a safeguard; members
who do not work collaboratively tend not to get reappointed.

Another intangible factor in the effectiveness of the MLAC is the relatively
small population of the state. One MLAC member remarked, “In Oregon, ev-
erybody knows each other.”
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On the whole the Oregon system (through the MLAC and other system fea-
tures) has achieved a successful blending of stability and flexibility; the system is
stable enough to be predictable and flexible enough to change when necessary. In
many states the two values are unbalanced.
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3

Lesson 2: The State Agency’s Commitment

to Setting System Goals, Measuring and

Monitoring Performance, and Imposing

Sanctions against Substandard

Performance Results in Consistently

Accurate and Timely Delivery of Benefits,

Although Opportunities May Exist

to Reduce Agency Reporting and

Regulatory Costs

The Department of Consumer and Business Services in Oregon is particularly ac-
tive among state agencies we have studied in establishing agency targets for the de-
livery of benefits to injured workers and measuring performance against those
targets. For example, the DCBS sets standards for insurers and self-insurers, com-
piles industry averages based on reports submitted by payors, provides feedback
in the form of reports posted on the agency Web site and reports sent to payors, is-
sues penalties administratively based on performance reported by payors, and au-
dits payors’ claim files to determine if reports to the agency are accurate and
indemnity and medical payments are accurate and timely. Most system partici-
pants we spoke with said that Oregon’s approach to compliance helps ensure that
injured workers receive benefits accurately and predictably.
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Background

According to a DCBS report, “Prior to legislative reform [in 1990], there were
concerns about claims processing: The evaluation of the extent of disability was
inconsistent, claims decisions and initial time-loss payments were slow, and delays
in claim closure resulted in unrecoverable overpayments by insurers. These factors
contributed to a claims-processing environment that fostered litigation” (DCBS,
2005a, p. 23).

An initial response to this concern was an agency focus on certifying industry
claims examiners starting in 1990. By November 22, 1999, there were 1,342
certified claims examiners. Legislation in 1999 shifted the responsibility for certi-
fication to insurers, self-insurers, and third-party administrators. The department
was empowered to impose civil penalties against payors employing uncertified ex-
aminers.

In Oregon each agency of state government must develop key performance
measures (KPMs), the highest-level, most outcome-oriented performance mea-
sures used to report externally to the legislature and concerned citizens. KPMs
communicate in quantitative terms how well the agency is achieving its mission
and goals.1

The DCBS started developing KPMs in 1991 and currently has a total of 15
(DCBS, 2007a). However, not all KPMs apply to workers’ compensation. Here we
focus on the current DCBS goal, “Protect consumers and workers in Oregon,” and
the current KPM applicable to workers’ compensation, “percent of injured work-
ers who receive timely and accurate benefits.” As discussed in the following sec-
tions, the DCBS measures and monitors compliance with this KPM by analyzing
and summarizing reports submitted to the WCD by insurers and self-insurers and
by conducting periodic field audits to verify that the information being submitted
is accurate.

Evidence of Impact

The DCBS Annual Performance Progress Report (APPR) for Fiscal Year 2005–06
(2007) shows the performance of individual insurers and self-insurers from fiscal
years 2001 through 2006 compared with the targets for fiscal years 2002 through
2006. Figure 3.1 shows that the target for fiscal year 2006 was 95 percent of work-
ers receiving timely and accurate benefits, and the actual performance was 89.8
percent. From fiscal years 2002 through 2005, the target was raised from 91 per-
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1 Agencies may have additional, more detailed measures for internal management.

cent to 95 percent. As shown in the figure, actual payor performance increased
from 87.2 percent in fiscal year 2001 to 91.8 percent in 2005 and then decreased to
89.8 percent in fiscal year 2006. Thus, 87.2 percent or more of workers received
timely and accurate benefits in each of the past six years. No current data are avail-
able to compare the timeliness and accuracy of benefit delivery in Oregon with
those in other states.

Standards for Claim Reporting, First Payment, and Acceptance

or Denial

Starting in 1992 Oregon began setting timeliness standards for delivery of benefits
to workers as part of its Quarterly Claims Processing Performance (QCPP) audit.
The three areas and the applicable standards are as follows:

■ Claim filing: 90 percent of claims for indemnity benefits (both initial and
aggravation) reported to the WCD within 14 days of the acceptance or de-
nial date
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Figure 3.1 Percentage of Injured Workers Receiving Timely and Accurate Benefits
in Oregon, 2001–2006

Source: DCBS, 2007a.
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■ First payment: 90 percent of first temporary disability payments made
within 14 days of one of the following dates: the date the employer knows
of the claim, if temporary disability is immediate and authorized; the date
the treating physician authorizes temporary disability, if temporary disabil-
ity is not immediate; or the date authorization is received, if the payor re-
quested verification of the injury and did not receive such verification
during the first 14 days

■ Claim acceptance or denial: 90 percent of claims accepted or denied within
60 days of the date the employer knew of the claim

Compilation and Posting of Industry Averages

The QCPP audit begins with reports that payors submit to the WCD. The WCD
compiles information from the reports into its Claims Information System and
uses the data to calculate industry averages every quarter, which are posted on the
DCBS Web site. In fiscal year 2006, 22,931 indemnity claims were reported and
22,757 (99 percent) were timely. In the same year 88 percent of first TTD pay-
ments were timely and 91 percent of claims were promptly accepted or denied.
First payment performance in Oregon has been remarkably consistent in the past
ten years; from fiscal years 1997 through 2006, the applicable percentage varied
from 86 percent to 91 percent (DCBS, 2007b).

DCBS data for fiscal year 2005 show that the median interval from employer
knowledge of the claim to claim acceptance was 41 days and the median interval
to denial was 48 days (DCBS, 2006b, fig. 7). Oregon has experimented with chang-
ing the interval allowed for payors to accept or deny claims. In 1990 that interval
was extended from 60 to 90 days. Following that change, the median actual inter-
vals for acceptance and denial generally increased from fiscal years 1990 through
2001. Legislation in 2001 reduced this interval back to 60 days; thereafter the me-
dian interval to acceptance fell from 46 days in fiscal year 2001 to 40 days in 2003,
and the median denial interval fell from 60 to 51 days in the same period.

Every insurer and self-insurer that files a report receives a quarterly summary
of their performance before the industry averages are posted on the DCBS Web
site. A payor is subject to a civil penalty (issued administratively) if it has quarterly
activity of five or more claims and its percentage of timeliness falls below the stan-
dard in any of the three areas. A penalty is calculated for each category based on
the number of quarters the payor falls below the standard performance level each
year. For example, the total penalty for falling below the 90 percent threshold for
timely first payment in the first quarter is $100. The amount increases to $175 in
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the second quarter, $250 in the third quarter, and $350 in the fourth quarter. In
fiscal year 2006, DCBS internal data show that the DCBS issued 241 penalty cita-
tions totaling $104,000, an average of $432 each.2

WCD Compliance Audits

The WCD conducts on-site claims-processing compliance audits to determine
whether insurers and self-insurers are performing according to the statute and
rules governing workers’ compensation. Each claims-processing location is au-
dited at least once in every audit cycle. The goal of the WCD is to complete each
cycle in about two years. DCBS internal data show that during the audit cycle
from April 2004 to August 2006, five or six WCD auditors audited 240 companies
at 51 locations.

During a WCD audit, the auditor requests a list of indemnity claims reported
in the 12-month period ending 6 months before the start of the audit and ran-
domly selects a statistically valid sample of claims using a formula.3 For example,
if 100 indemnity claims were reported in the period, the auditor would select 74
claims for the audit sample. In addition, the auditor selects up to 20 PTD and
death claims showing as active in the WCD database. The WCD also gathers a
sample of medical-only claims from a list of claims with injury dates at least 180
days before the audit. That sample has 50 percent of the number of claims selected
for the indemnity sample. The auditor may also review a special sample of claims
to address issues unique to certain locations or certain payors.

The areas audited and the expected performance levels are as follows:

■ Accuracy of disability payments: 90 percent of disability payments made ac-
curately as ordered or as the file facts dictated

■ Timeliness of ongoing temporary disability payments: 90 percent of tempo-
rary disability payments (not including first payments) issued every 14 days
and not more than 7 days in arrears
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2 The DCBS can levy a much larger fine against any payor displaying a pattern of misconduct.
For example, in 2007 the DCBS fined one insurer $5 million ($4 million will be suspended if
the payor complies with the order) for failing to comply with Oregon laws for reporting and
paying assessments, processing claims of injured workers, and reporting proof of insurance
coverage.

3 The sample selected ensures a confidence interval of 95 percent with a tolerance level of plus
or minus 5 percent.
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■ Accuracy and timeliness of reimbursements (e.g., transportation, prescriptions,
meals) to workers: 90 percent accurate and timely

■ Accuracy and timeliness of PPD payments: 90 percent accurate and timely
■ Accuracy and timeliness of PTD payments: 90 percent accurate and timely
■ Accuracy and timeliness of death benefit payments: 90 percent accurate and

timely
■ Accuracy and timeliness of (initial) closure notices: 90 percent accurate and

timely4

■ Accuracy of PPD ratings: 90 percent accurate, and sufficient information in
the file to rate permanent partial disability

■ Accuracy and timeliness processing of medical-only claims: 90 percent accu-
rate and timely in the following areas: claim properly classified as medical-
only, claim accepted or denied promptly, and acceptance letter in file indi-
cating the condition that was accepted

■ Timeliness of medical bill payments: 90 percent timely
■ Accuracy of claim closure reporting forms: 90 percent accurate (return to

work and release to work information included, accurate date when the
claim was qualified for closure)

■ Accuracy of reporting of claim acceptance or denial: use of proper form and
accuracy of reporting

■ Accuracy of reporting of first payment: not under a specific percentage
threshold; if there is more than one violation, a penalty is usually imposed

■ Accuracy of special fund reimbursement: 90 percent accurate5

Penalties are based on the number of audit categories falling below the audit
threshold, not each infraction (for one to three categories, the penalty is $625;
four to five categories, $1,250; six to seven categories, $1,875; and eight or more
categories, $2,500).

At the conclusion of each on-site performance audit, the WCD provides each
payor with a final report of findings. The composite results of audits of each payor
since March 2004 are posted in a sortable table on the DCBS Web site (http://
www.cbs.state.or.us/external/wcd/compliance/fau/ptd/statsbyloc.xls).
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4 An initial claim closure notice is issued when temporary disability is terminated and the
worker has reached maximum medical improvement.

5 Pertains to Oregon’s Retroactive Reserve, which reimburses insurers and self-insurers for
cost-of-living increases in certain (older) cases.

Opportunities to Reduce Reporting and Regulatory Costs

Oregon’s active-agency approach to regulating the delivery of benefits by insurers
and self-insurers is partly reflected in the comparatively larger agency needed to
administer the workers’ compensation system. When studying the Iowa workers’
compensation system, WCRI compared total administrative expenditures per em-
ployed worker in fiscal year 2003 among ten states with 1–2 million workers
(Ballantyne, 2004, tab. 6.1). Using those data, at $28.10 per employed worker, Ore-
gon administrative expenditures were much higher than the median of the ten
states ($5.07). However, DCBS officials told us that workers’ compensation ad-
ministrative expenditures in Oregon fund some program areas (e.g., Oregon
OSHA and the Insurance Division of the DCBS) that other states typically do not
include in administrative expenditures. For example, a DCBS internal analysis of
actual fiscal year 2005 expenditures shows that OSHA and insurance regulatory
costs represented 28.2 percent of the workers’ compensation total. According to
DCBS officials, for all workers’ compensation regulatory and adjudication func-
tions, the estimated average expenditure per employed worker was $19.09 in fiscal
year 2005.6 It would not be surprising if the administrative cost burden (resulting
from rules, paperwork, reporting, etc.) imposed on payors was also higher in Ore-
gon.

We asked system participants, “Do you regard these higher expenditures as a
worthwhile investment in positive outcomes in Oregon?” Most public and private
respondents answered yes. For example, one labor representative noted, “I do feel
that it’s a worthwhile investment. You must be able to have adequate oversight
within the system. We need accurate and intensive data in which to identify prob-
lems and to make decisions that actually fix the problem.” Most employers and in-
surers told us that administrative expenditures were generally worthwhile.
However, some acknowledged that administrative expenditures could be reduced.
One business representative gave this response to our question: “Generally yes.
But we have to continue evaluating if the functions we have the agency perform-
ing are appropriate functions.”

Oregon’s Office of Regulatory Streamlining is setting statewide standards for
reorganization that apply to the DCBS, and the WCD is undertaking a regulatory
redesign initiative with the goal of reducing the regulatory burden. Elements of
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expenditures in Oregon (excluding Oregon OSHA and the Insurance Division of the DCBS)
were $30,563,128.
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the planned redesign include electronic data interchange for proof of coverage
and medical bill reporting, and elimination of the requirement for guaranty con-
tracts for proof of coverage. One insurer representative specifically addressed reg-
ulatory costs, saying, “WCD administrative review of procedures is a worthwhile
expense compared to the cost of litigation. However, there continue to be oppor-
tunities to eliminate unnecessary regulatory functions and burdensome adminis-
trative rules.” The insurer cited the burden to payors of supplying the required
written justification for approval to suspend a worker’s benefits when, for exam-
ple, the worker fails to attend a medical examination. Some insurers and self-
insurers question the complexity of the WCD’s informal dispute resolution
process over objections to payors’ orders that finalize the period for which TTD
benefits are due and/or determinations of PPD benefits, especially the need to re-
view every aspect of a claim. Another insurer mentioned the complexity in deter-
mining and reporting the timeliness of initial TTD payments.

One WCD official said, “Our larger regulatory presence in Oregon is a re-
flection of what policymakers have asked the division to do.” The official pointed
out that, in every legislative session in recent years, the DCBS has been asked to do
more. DCBS internal data show that, in the meantime, the WCD has reduced the
number of full-time equivalent staff by almost 20 percent, from 291 in fiscal year
1997 to 235 in fiscal year 2007.

The same WCD official stated that the department is constantly evaluating
programs and regulatory functions to determine ways to reduce and streamline
unnecessary functions and to better leverage assigned functions. One example of
this is the WCD’s regulatory redesign project, in which project teams are engaged
in describing and reviewing current claim-related regulatory functions, determin-
ing if the WCD should be engaged in certain activities, and, if so, identifying how
the regulatory function should be performed.

32 l e s s o n s f r o m t h e o r e g o n s y s t e m

4

Lesson 3: A Combination of System

Features Can Increase Certainty and

Decrease Litigation over Permanent

Partial Disability Benefits

In many states that WCRI has studied, the determination of PPD benefits is
among the most contentious issues, often requiring attorney involvement and
formal hearings to resolve. Oregon public policymakers have designed several sys-
tem features that work together to increase certainty about the determination and
payment of PPD benefits and, at the same time, reduce litigation over the delivery
of those benefits. These system features are mutually reinforcing, working in com-
bination to produce the favorable results. Describing the key to Oregon’s overall
approach to reducing litigation, DCBS officials said, “The scope of issues for liti-
gation is limited. Administrative dispute resolution, mediation, and other system
design features resolve disputes relatively quickly, lower friction costs, and reduce
incentives to litigate.”

Data are not available to determine the percentage of PPD cases resolved by
agreement and the frequency of informal dispute resolution and formal hearings
in Oregon and make comparisons with other states.1 However, as discussed in this
chapter, Oregon’s rate of resolution of scheduled and unscheduled PPD benefit
dollars without involving the formal-hearing process is impressive.
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1 No DCBS data are available on the percentage of claims with PPD benefits that were
resolved at each of the three levels. Because multiple issues are addressed, the DCBS does
not identify claims as involving benefit types.
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Evidence of Impact

The DCBS maintains data on the share of scheduled and unscheduled PPD dol-
lars awarded each year at three levels: (1) the initial award level, referred to here
as the voluntary-agreement level; (2) the appeal award level, referred to here as
the informal level; and (3) the hearings award level, referred to here as the formal-
hearing level.2 At the voluntary-agreement level, the worker does not object to the
payor’s determinations of the amount and extent of PPD benefits to be paid peri-
odically. At the informal level, PPD benefits may be awarded at reconsideration,
which is the informal dispute resolution process in Oregon designed to address
issues that arise when a claim is initially closed (i.e., when the worker is deter-
mined to be medically stationary, TTD benefits are terminated, and the amount
of PPD benefits is determined). At the formal-hearing level, PPD benefits may
be awarded after a formal hearing has been requested, agreed on before a formal
hearing is held at the Oregon Workers’ Compensation Board, awarded by a judge
at the board, or awarded by the Oregon Court of Appeals or Oregon Supreme
Court.

Figure 4.1 shows the percentage of scheduled PPD dollars awarded at each of
the three levels over a ten-year period from 1995 through 2004. Notice first that
the percentage of scheduled PPD dollars awarded by payors at the voluntary-
agreement level was above 84 percent each year. This percentage ranged from a
low of 84.3 in 2004 to a high of 87.8 in 1997. Next, the percentage of scheduled
PPD dollars awarded at the informal level ranged from a low of 10.7 percent in
1997 to a high of 14.7 percent in 2004. The percentage of scheduled PPD dollars
awarded at the formal-hearing level ranged from a low of −0.3 percent in 1999 to
a high of 1.7 percent in 1996.

DCBS data show that the total amount of claimant attorney fees fell from $21.4
million in 1991 to $15.9 million in 1999 and then fluctuated in 2000 through 2005
from a low of $16.1 million in 2001 to a high of $18.1 million in 2005. Total de-
fense legal costs (including all costs, in addition to fees) fell from $28.2 million
in 1992 to $23.9 million in 2000 and then rose to $29.4 million in 2005 (DCBS,
2006b).

Figure 4.2 shows a similar story for unscheduled PPD dollars awarded at each
of the three levels from 1995 through 2004. The percentage of unscheduled PPD
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2 It is important to note that DCBS data do not include PPD dollars that were included in a
compromise lump-sum settlement.

dollars awarded voluntarily also remained above 84 percent each year; the shares
ranged from a low of 84.7 percent in 2001 to a high of 90.5 percent in 1997. The
percentage of scheduled PPD dollars awarded at the informal level ranged from a
low of 6.8 percent in 1997 to a high of 15.3 percent in 2001. The percentage of
unscheduled PPD dollars awarded at the formal-hearing level ranged from a low of
–0.9 percent in 2002 to a high of 2.8 percent in 1996.3 The resolution rates for un-
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Figure 4.1 Share of Scheduled PPD Dollars Resolved at Various Levels, 1995–2004

Note: Because individual awards can be reduced or increased on appeal, a negative dollar
amount is possible when awards are aggregated at the informal and formal-hearing levels.
That was the case in 2002, when dollars awarded at the formal-hearing level represented −0.3
percent of total dollars awarded.

Key: PPD: permanent partial disability.
Source: Internal data from the Department of Consumer and Business Services, Information Man-

agement Division, Research and Analysis Section.
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3 Because individual awards can be reduced or increased on appeal, a negative dollar amount
is possible when awards are aggregated at the informal and formal-hearing levels. That was
the case in 2002, when dollars awarded at the formal-hearing level represented –0.9 percent
of total dollars awarded.
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scheduled PPD dollars are particularly impressive given that unscheduled perma-
nent partial disability in Oregon in this period was rated according to functional
impairment plus additional loss-of-earning capacity factors such as age, educa-
tion, and adaptability to other occupations. Thus, Oregon appears to achieve con-
sistently high levels of voluntary agreement of unscheduled PPD benefits. In most
states WCRI has studied, determination of unscheduled PPD benefits is particu-
larly litigious.

Attorneys on both sides confirmed that it is rare for a dispute over PPD bene-
fits to involve a formal hearing. A case that does require a hearing and a judge’s de-
cision usually involves large disparities between the impairment rating based on
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Figure 4.2 Share of Unscheduled PPD Dollars Resolved at Various Levels,
1995–2004

Note: Because individual awards can be reduced or increased on appeal, a negative dollar
amount is possible when awards are aggregated at the informal and formal-hearing levels.
That was the case in 2002, when dollars awarded at the formal-hearing level represented
−0.9 percent of total dollars awarded.

Key: PPD: permanent partial disability.
Source: Internal data from the Department of Consumer and Business Services, Information Man-

agement Division, Research and Analysis Section.
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findings by the treating physician and the rating determined by a medical arbiter
at the informal stage (as discussed later in the chapter). According to the attorneys
we spoke with, a judge rarely increases or decreases the PPD award determined
by the medical arbiter—an indication of the powerful role the arbiter plays in Or-
egon. If such a case goes beyond the informal stage, it usually is resolved in the
form of a compromise-and-release agreement (known as a claims disposition
agreement in Oregon).

Key System Features That Increase Certainty and Decrease

Litigation over PPD Benefits

A package of six system and ten reinforcing features enhance the certainty of PPD
determinations in Oregon and keep the incidence of formal hearings low. The
goal of the feature package is to resolve disputes swiftly, informally, and with a
minimum of friction costs. The overall impact of Oregon’s package is that private
decision makers in the PPD determination process (e.g., payors and attorneys) fo-
cus on applying the rules rather than subverting the system by obtaining dueling
physician ratings. The combination of six system features and ten reinforcing fea-
tures creates an environment in which litigation is minimized; no one feature is
primarily responsible for the system result.

reliance on the treating provider to offer the information needed to form the

basis of an impairment rating

The employee selects the treating provider in Oregon, except when the employer
has contracted with a managed care organization (MCO). If enrolled in an MCO,
the employee makes the initial choice from a list of providers developed by the
MCO. The employee is allowed two changes of provider. Additional changes re-
quire approval by the insurer or self-insurer or the WCD. Chiropractors are rarely
part of the rating process, because their status as attending physicians only ex-
tends for 30 days or 12 visits on the initial claim.4

When the worker reaches maximum medical improvement, the WCD requires
that the treating physician determine if the worker has a permanent impairment.
This is usually accomplished by sending the treating provider a worksheet that
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4 Legislation in 2007 (effective 2008) changed the limits to 60 days or 18 visits on the initial
claim. Included are chiropractors, naturopaths, podiatrists, and nurse practitioners.
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causes the provider to submit measurements and findings concerning the extent
of permanent impairment for the condition that has been accepted by the insurer
or self-insurer. Thus, unlike in most states WCRI has studied, the role of the treat-
ing physician in Oregon is to provide measurement and findings concerning the
worker’s permanent impairment to the payor—not to provide an impairment rat-
ing. Trained insurer or self-insurer claims examiners then compute a permanent
impairment rating using the state’s guide according to DCBS rules.

The reconsideration and medical-arbiter processes described later in the chap-
ter counterbalance the incentive for workers or their attorneys to select treating
physicians to maximize impairment ratings, or for employers or insurers to refer
workers to treating physicians to minimize impairment ratings.

use of a guide to rate permanent impairment

Oregon uses its own guide for rating permanent impairment. Disability rating
standards (contained in Oregon Administrative Rules, Chapter 436, Division 035)
establish standards for rating permanent partial disability under the statute gov-
erning workers’ compensation. The portion of the standards that covers per-
manent impairment rating is largely based on the American Medical Association
Guides to the Evaluation of Permanent Impairment, Third Edition (AMA Guides).
Permanent impairment ratings are expressed as a percentage of the body as a
whole. DCBS officials told us that the use of a proprietary guide allows rating and
compensation concepts to be consistent with the Oregon statute and established
case law. New concepts can be incorporated as needed, administratively, through
the rule-making process, not according to the AMA Guides. The result is more-
predictable total PPD awards.

objective criteria for determining loss of earning capacity at all stages

Oregon is one of four states that specify objective criteria when rating factors re-
lated to loss of earning capacity, such as age, education, and occupation.5 The rules
must be followed at all levels of decision making, including all levels of dispute
resolution.
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5 Other states that require the use of objective criteria when rating loss of earning capacity are
California, Kentucky, and New Mexico.

Briefly, the factors in Oregon (called social–vocational factors) are age, educa-
tion, and adaptability. For the age factor, determined as of the date of issuance of
the rating, workers age 40 and above receive a value of 1; all others receive a 0 value.

The education factor is based on the worker’s formal education and specific
vocational preparation (SVP)—the time the typical worker needs to acquire the
knowledge, skills, and abilities necessary to perform a specific job. For the formal
education factor, workers who have earned a high school diploma or GED are
given a value of 0; workers with less education receive a value of 1. A value for a
worker’s SVP is given based on jobs performed in the past five years. The SVP is
determined by identifying those jobs and locating their SVPs in the Dictionary of
Occupational Titles or a specific job analysis. Points (from 1 to 4) are assigned (us-
ing a table) according to the job with the highest SVP. The education and SVP fac-
tors are added to arrive at a final value for the education factor.

The adaptability factor is the worker’s base functional capacity (BFC), or dem-
onstrated physical capacity before the injury or disease, compared with the
worker’s maximum residual functional capacity (RFC), or remaining ability to
perform work-related activities. BFC is determined by using the Dictionary of Oc-
cupational Titles to identify the strength factor for the most physically demanding
job the worker performed in the past five years. Another method for measuring
BFC is to use a preinjury evaluation of physical capacities. In general, for orthope-
dic claims to the spine, hips, and shoulders, RFC is determined by the treating
provider, by a physical capacities evaluation, or by a work capacities evaluation.
For dates of injury on or after January 1, 2005, adaptability is determined by ap-
plying the worker’s extent of total impairment to an adaptability scale in the rules
and then comparing that value to another value from a scale that compares the
BFC to the RFC. The higher of the two values is used.

The age and education factors are added together, and the result is multiplied
by the adaptability factor to determine the social–vocational factor (in percentage
points). The percentage points for impairment and the social–vocational factor
are then added together to arrive at a work disability percentage.

As an illustration, suppose a 45-year-old worker with a tenth-grade education
falls off a loading dock, injuring his back and shoulder. He receives a combined 22
percent whole-body impairment rating from the insurer and does not return to
regular work. His age factor is 1 because he is more than 40 years old. His educa-
tion factor is 4: 1 for lack of a high school diploma or GED plus an SVP of 3. His
adaptability score is 5. The age and education total (5) multiplied by the adapt-
ability score (5) equals 25. That amount (as a percentage) is added to the 22 per-
cent impairment rating, giving the worker a total work disability rating of 47
percent.
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For dates of injury on or after January 1, 2006, the impairment benefit is paid
only if the worker (1) returns to work at his or her regular employment on the
date of issuance of the rating or (2) is released for work by the attending physician.
The impairment benefit is calculated as the impairment rating (expressed as per-
centage points) times the state average weekly wage (SAWW) at the time of injury.
If the worker does not meet either of the two criteria, he or she receives the im-
pairment benefit plus the work disability benefit. The work disability benefit is
calculated as the work disability percentage (expressed as percentage points) times
1.5 the worker’s average weekly wage at the time of injury, subject to statutory
maximum and minimum weekly amounts.6

active payor involvement in terminating ttd benefits and determining ppd

benefits (initial claim closure)

Payors in Oregon are active in both monitoring the termination of TTD benefits
and determining PPD benefits. Generally, when the treating physician releases
the employee to work (with or without restrictions), or the employee is declared
medically stationary (similar to maximum medical improvement) and the treat-
ing physician provides information on which to rate permanent disability, the in-
surer or self-insurer closes the claim and issues a Notice of Closure (NOC) within
14 days. Closure does not mean that the insurer or self-insurer has paid all known
benefits. Rather, it signals that temporary disability benefits have ended and
prompts consideration of permanency benefits. For that reason we refer to this
process as initial claim closure.

The process has these important results:

■ A summary of temporary disability benefits paid since the date of injury.
■ Statements of return-to-work type, release-to-work type, employer type,

and employment status. The WCD uses this information to, among other
things, determine eligibility for the Preferred Worker Program and the vo-
cational assistance program (see Chapter 5).

■ A summary of the work disability and/or permanent impairment benefits
awarded by the insurer or self-insurer.
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6 The maximum weekly amount is 133 percent of the SAWW and the minimum amount is 50
percent of the SAWW.

If the treating physician considers the information insufficient to determine
the extent of permanent disability, TTD benefits continue, even though the
worker is determined by the treating physician or an IME physician to have
reached maximum medical improvement. Some insurers and defense attorneys
we interviewed said that not basing TTD benefit terminations solely on maximum
medical improvement can raise costs because TTD benefits continue until they
can convince the treating physician to provide information regarding the extent
of permanent impairment. Usually that information comes from an IME physi-
cian. As an alternative, the insurers and defense attorneys advocated for allowing
payors to close a claim based on the preponderance of medical evidence and auto-
matically involving a medical arbiter in disputes over the extent of permanent dis-
ability.7

The responsibility for claim closure in Oregon has evolved over time. Until
1987 only the WCD had the authority to initially close claims involving perma-
nency and determine the amount of PPD benefits. Legislation enacted in 1987
gave the payor the right to initially close a claim when a worker is released to work
and to rate permanency. In 1987 payors completed 36 percent of claim closures.
In 1990 the authority of the insurer or self-insurer to close a claim was expanded
to include when the attending physician finds the worker medically stationary and
has released the worker to full- or light-duty work. At the same time, the DCBS
was required to promulgate disability rating standards. In 1992 payors completed
58 percent of claim closures. From 1990 through 1999 the share of claims closed by
payors increased gradually to 77 percent. Legislation in 1999 shifted the responsi-
bility for all claim closures from the WCD to payors. By 2001 payors completed
100 percent of claim closures (DCBS, 2006b, fig. 25).

The process of gradually transferring the responsibility for closing claims to in-
surers and self-insurers is itself a lesson. This process has at least three features: (1)
it first established the state agency as an impartial source of permanency ratings;
(2) it required that the state agency provide standards and train industry claims
adjusters to assume greater responsibility for claim closure; and (3) it gradually
transferred claim closure authority to payors, thus reducing dependence on the
state agency.
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7 Department officials note that temporary disability benefits paid after maximum medical
improvement may be offset by the payor against payments of future disability benefits
(permanent or temporary).
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use of a swift and mandatory mechanism for administrative dispute resolution

(called reconsideration) to address objections to initial claim closure

Oregon has fashioned a specific mechanism for administrative informal dispute
resolution to address objections to claim closure. Called reconsideration, the pro-
cess is mandatory for a dispute to proceed to a hearing at the Workers’ Compensa-
tion Board. The purpose of reconsideration is to minimize the need for attorney
involvement on both sides. In fiscal year 2005, 16.5 percent of initially closed in-
demnity claims involved reconsideration, and 26.8 percent of resulting reconsid-
eration orders were contested—that is, a formal hearing was requested (DCBS,
2006b, fig. 24). Figure 4.3 shows the steps and time frames of the reconsideration
process, including the medical-arbiter process (described in the next section).

The process for resolving a dispute over initial claim closure is fairly swift. A
worker who is dissatisfied with the NOC may request the reconsideration of the
closure by the Appellate Review Unit (ARU) of the WCD within 60 days after the
NOC was mailed. All parties have 10 working days after the ARU receives the
reconsideration request to submit additional written evidence for consideration.
The ARU then conducts a review of the closure order within 18 working days of
receipt of the request and issues an order on reconsideration, or postpones issu-
ance of the order for a medical-arbiter examination, additional information, or is-
suance of a temporary rule. Involvement of a medical arbiter adds 60 days or more
to the process. WCD internal data for the first quarter of fiscal year 2003 through
the third quarter of 2006 show that the ARU issued an order within 20 to 24 days
from receipt of a request when the case was not postponed and within 77 to 86
days when it was postponed (usually for a medical-arbiter examination).

If either side is dissatisfied with a WCD order at reconsideration, that party
may request a formal hearing at the Workers’ Compensation Board within 30 days
of the notice of closure. The board then schedules and holds a hearing (if neces-
sary) in much the same manner as most states. Once a hearing is requested, a case
is set for hearing within 90 days.

use of a medical arbiter

Most public and private system participants in Oregon regard the use of medical
arbiters as the cornerstone of the system’s informal process of resolving disputes
over initial claim closure. Using a medical arbiter puts the focus on functional im-
pairment findings and medical opinions related to those findings to form the basis
of PPD benefit determinations. One defense attorney characterized the medical-
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Figure 4.3 Initial Claim Closure and Reconsideration Processes in Oregon, 2007

Source: DCBS, 2006b.
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arbiter process as “taking PPD out of the hands of lawyers and placing it in the
hands of doctors.”

A medical arbiter is a licensed physician who has been trained and approved
by the WCD to conduct impartial examinations. WCD officials told us that at first
the medical-arbiter process relied heavily on IME physicians. That has changed
over time; currently about eight of ten arbiter evaluations are performed by
private-office physicians. Nonetheless, roughly three-fourths of IME physicians
have served, or continue to serve, as medical arbiters on an occasional basis. In
2006 medical-arbiter referrals numbered 2,571, and referrals in 2004 and 2005
were at 2,825 and 2,635, respectively.

The ARU maintains a list of about 540 physicians approved as medical arbi-
ters.8 When either party requests a medical-arbiter examination, both parties re-
ceive a list of six physicians (in the same geographical area) chosen randomly by
computer from among the specialty that ARU determines is most appropriate to
the worker’s case according to treatment rendered by physicians in the past.9 For
example, if treatment included a spinal fusion performed by an orthopedic sur-
geon, orthopedic surgeons would be selected from the list of active medical arbi-
ters. Less complicated injuries allow for some latitude in selection of the medical
specialty.

The process for selecting an arbiter from the list of six is important. WCD of-
ficials said, “Perhaps no other aspect of the medical-arbiter process has received
greater attention from stakeholders than the selection of the arbiter physician. At
the heart of this issue exists a longstanding sense of frustration among those in the
industry over the lack of input they have in the medical-arbiter process” (Oregon
Workers’ Compensation Division, 2003, p. 16). In response to this concern, the
WCD conducted a pilot study in 2001 to give parties a greater say in the selection
of arbiter-physicians. The result was implementation of a process in 2002 that al-
lows both parties the option of eliminating, or “deselecting,” one name from the
list of six. WCD officials have estimated that deselection occurs in about 80–85
percent of cases involving a request for an arbiter examination.

The selection process proceeds in one of three ways. Most often a member of
the WCD’s appellate service team selects the medical arbiter based on the follow-
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8 The list of medical arbiters is posted on the DCBS Web site at http://www.cbs.state.or.us/
external/wcd/compliance/bcu/phy_list.pdf.

9 To ensure impartiality, physicians previously involved in the claim are excluded from
selection. Physicians associated with facilities or clinics where the worker has received
treatment or evaluation are also eliminated from consideration.

ing criteria: (1) the doctor who is next in the rotation, (2) the doctor who is closest
to the worker, and (3) the doctor whose specialty best matches the condition be-
ing reviewed. Alternatively, the parties can mutually agree on (stipulate to) a name
on the list of six physicians. WCD officials told us that parties select an arbiter in
this manner in only about 1 percent of requests. We asked, “Why don’t attorneys
more often stipulate to an arbiter up front, rather than deselecting and letting the
appellate service team make the final selection?” Attorneys we spoke with cited a
combination of reasons: the tight time frame allowed for selection or deselection
(three days), difficulty reaching agreement between attorneys on an arbiter be-
cause of suspicion by one side as to why a name was proposed by the other, and
general satisfaction with the arbiter pool (thus making deselection sufficient to
eliminate objectionable arbiters). Naturally, mutual selection is not likely if the
worker is unrepresented.

The third option for medical-arbiter selection, according to WCD officials, is
based on the Oregon Administrative Rules that allow the parties to stipulate to
most issues within the reconsideration process. Therefore, it is possible for the
parties to agree on any doctor from the complete list of approved arbiters and
submit that name to the ARU for approval. WCD officials told us this option is
rarely taken.

When a case demands evaluations of more than one accepted condition, more
than one medical-arbiter examination may be required. Either side can request a
medical-arbiter panel examination conducted by three physicians of the appro-
priate medical specialty. WCD officials estimate that 12 percent of cases involving
a medical-arbiter examination involve a request for a panel.

Before an arbiter is selected, an ARU appellate review specialist develops a
list of case-specific questions to be addressed by the arbiter. After an arbiter is se-
lected, the specialist contacts the worker and briefs him or her on what to expect.

The medical arbiter or panel is responsible for rendering an examination re-
port within 60 days of postponement. Arbiter fees are paid for by the insurer or
self-insurer. Fees vary by the level of the exam (from $307.20 for level 1 to $511.80
for level 3),10 the level of the report (from $52.80 for level 1 to $106.20 for level 3),
and the level of file review (from $52.80 for level 1 to $819.00 for level 5). WCD of-
ficials said that most medical-arbiter fees fall into the level-2 category and that a
typical total fee for all three parts would be $621.00.
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10 The various levels are determined by the DCBS based on the complexity of the examination,
the report requirements, and the extent of the record review compared with the universe of
claims in the medical-arbiter process. A fee of $153.60 is provided for a level-4 (partial)
examination.
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According to WCD officials, about two-thirds of reconsideration requests in-
volve a medical-arbiter examination because of a dispute about impairment.
Thus, the impartiality of the arbiter is crucial to the success of informal dispute
resolution over PPD determination.

We asked WCD officials, “What features of the medical-arbiter process help
ensure impartiality?” In response they offered the following combination of nine
features:

1. All written materials and communications pertaining to the medical-
arbiter process emphasize impartiality.

2. Workers receive pre-exam calls from an ARU specialist explaining the pro-
cess.

3. All physicians involved in the process undergo training, and their work is
periodically reviewed.

4. Arbiter-physicians must sign a conflict-of-interest statement for each refer-
ral.

5. Arbiter-physicians are selected randomly by computer according to geo-
graphic proximity and medical specialty required.

6. Physicians previously involved in the claim are precluded from performing
an exam. Likewise, a worker is never sent to a clinic for an exam if he or
she had been seen there earlier in the claim.

7. Arbiter-physicians are sequestered during the reconsideration process.
Parties are prohibited from direct contact with the arbiter, but may seek
clarification through the ARU.

8. The WCD ensures the uniformity of medical records and provides stan-
dardized PPD exam questions (derived from administrative rules) to alle-
viate the problem of leading questions.

9. The WCD provides a grievance procedure for workers.

In theory, instead of parties spending resources on dueling experts, the work-
ers’ compensation agency provides direct access to an impartial arbiter-physician.
However, some workers’ attorneys told us that not all approved arbiter-physicians
are impartial. They advocate for a greater range of choice than six physicians.

Reinforcing Features

The six key elements of Oregon’s approach to reducing litigation over PPD deter-
minations would not work as well as they do without the following ten reinforcing

46 l e s s o n s f r o m t h e o r e g o n s y s t e m

features that have been carefully designed into the system. Take away any one ele-
ment and efficiency of the entire package would change.

1. PPD benefits initially awarded on an NOC must be paid promptly while the
total amount is being reviewed. Payment must begin within 30 days of the
NOC. The final amount could be increased or decreased at reconsidera-
tion. Only if the insurer or self-insurer subsequently appeals the reconsid-
eration order to the Workers’ Compensation Hearings Division is payment
of any unpaid PPD benefits stayed.

2. Tight time frames are specified and performance monitored for each stage in
the process. By statute the ARU has 18 working days to process a reconsid-
eration request; the process takes an additional 60 days if a medical arbiter
is involved.

3. Agency rules apply at all levels of decision making, bringing consistency to the
process and minimizing the incentives to end-run any particular step in the
process.

4. Only the specifically accepted condition is rated.11 This is important because
it limits the scope of what is being rated, thus minimizing one possible
source of inter-rater variability.

5. Medical evidence is generally introduced through medical reports rather than
live testimony or depositions. This reduces friction costs for both sides.

6. Failure to attend or cooperate with a medical-arbiter examination within 60
days eliminates the worker’s opportunity to have the exam.

7. Workers’ attorneys receive lower fees at reconsideration. Fees at reconsidera-
tion are statutorily limited to 10 percent of the additional PPD amount ob-
tained as a result of reconsideration.12 This provides incentives for workers
to try to obtain satisfaction at reconsideration without an attorney being
involved.

8. A penalty is paid by the payor to the worker when the PPD rating has been
increased by 25 percent or more at reconsideration compared with the in-
surer’s or self-insurer’s initial rating at initial claim closure and the worker is
found at reconsideration to be at least 20 percent disabled. The amount of
the penalty is 25 percent of the dollar amount of the increase in compensa-
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11 Oregon law states that, when initially accepting a claim and later when terminating TTD
benefits, the payor must specify which conditions are compensable, subject to appeal if the
worker disagrees. Medical conditions secondary to the claimed injury must also be rated.

12 Attorneys receive 25 percent of the additional amount obtained at hearing.
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tion. This provides disincentives for payors in some claims to make “low-
ball” initial awards at claim closure.

9. No new evidence may be introduced after reconsideration, and the PPD rat-
ing is related to the workers’ permanent disability as of the date of the recon-
sideration order. This limits disagreement and speeds resolution by helping
to ensure that parties are arguing over the same set of facts.

10. Issues raised at formal hearing are limited to those that were raised during re-
consideration.
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5

Lesson 4: Return to Work Is Enhanced

when Special Programs Are Designed

for That Purpose

A fundamental goal of the Oregon system is to return injured workers to their jobs
quickly and enable them to earn wages that are close to preinjury wages. This goal
is addressed in two ways. First, the statute governing workers’ compensation pro-
hibits employment discrimination and provides reemployment rights to injured
workers. Second, with money from a fund established solely for this purpose, Ore-
gon offers three programs designed to assist injured workers in returning to work:
the Employer-at-Injury Program, a vocational assistance program, and the Pre-
ferred Worker Program. Figure 5.1 shows how the three programs work together
to provide a strong return-to-work package, along with a “safety net” of services
that workers can access even after their claims have been settled through compro-
mise-and-release agreements.

In Oregon about one in seven injured workers who receive income benefits
participates in one return-to-work program. DCBS data show that among ac-
cepted indemnity claims closed in fiscal year 2006 (evaluated as of the 13th quar-
ter after injury), 14.2 percent took part in a return-to-work program. This figure
is down from a high of 18.2 percent among claims arising in 1998 (DCBS, 2006b,
fig. 15).

49
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Figure 5.1 Flowchart of Return to Work in Oregon

Note: Dashed line indicates potential path of process.
Source: DCBS, 2006b.
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Package of Return-to-Work Program in Oregon

Oregon policymakers have fashioned some potentially powerful program ele-
ments aimed at stimulating early return to work and long-term recovery of wages
for injured workers. The key to the programs lies in funding a package of wage
incentives, protection for the employer if a worker is reinjured, and reimburse-
ment of costs of fitting a worker to a job. The package particularly benefits small-
and medium-sized employers and their workers because their companies are
not as likely as large employers to have well-developed modified-work and re-
employment programs.

Oregon’s return-to-work package has five components:

1. Workers’ Benefit Fund (WBF). This unusual fund serves to encourage pub-
lic policymakers to evaluate and experiment with ways to improve return-
to-work outcomes for injured workers.

2. Employer-at-Injury Program (EAIP). The EAIP is designed to stimulate re-
turn to modified work, primarily with the preinjury employer.

3. Vocational assistance program. Services offered under this program are sim-
ilar to private vocational rehabilitation services in other states.

4. Preferred Worker Program (PWP). The purpose of the PWP is to provide
incentives to employers to hire injured workers unable to return to regular
work. The program also offers assistance to that classification of injured
worker to find employment.

5. A reemployment safety net for workers who settle their claims. In allowing el-
igibility for the PWP after workers receive compromise-and-release agree-
ments, Oregon has fashioned a valuable protection for workers in the event
that they do not readily return to gainful employment after settling their
claims.

Evidence of Impact

We know of only one study that compares return-to-work rates in Oregon with
those in other states. In an evaluation of permanent partial disability and return
to work in New Mexico, the RAND Institute for Civil Justice compared the me-
dian number of days off work after injury in New Mexico (1994–1996), Oregon
(1992–1993), Washington (1993–1994), and Wisconsin (1989–1990). The study
shows that at 38 days, the median number of days in Oregon was slightly longer
than in Wisconsin (36 days), somewhat shorter than Washington (45 days), and
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much shorter than New Mexico (77 days; Reville et al., 2001, tab. 7.7). Additional
studies involving more states and more-recent data are needed to determine how
Oregon’s return-to-work performance compares with that of other states.

The DCBS has established two key performance measures (KPMs) that address
return to work:1

■ Return-to-work rates for injured workers: KPM 4400-15 measures the differ-
ence in the percentage of eligible workers who return to work using return-
to-work programs from those who do not use return-to-work programs
(DCBS, 2007a, p. 1).

■ Wage recovery for injured workers: KPM 4400-2 measures the percentage
difference in wage recovery among workers who use return-to-work pro-
grams versus workers who do not.

To measure the performance of each of Oregon’s three return-to-work pro-
grams, staff at the Information Management Division (IMD) of the DCBS com-
pare workers who used the program with similar workers who were eligible for
but did not use it. Defining the comparison group is an important part of this
analysis, so IMD staff are careful to identify workers with similar claim severities
at the time of maximum medical improvement. For the vocational assistance pro-
gram, workers who used the benefits are compared with workers with permanent
impairments who cannot return to any job paying 80 percent of their preinjury
wages.2 Workers who used the PWP are compared with workers with permanent
impairments who could not return to regular work but were released by the treat-
ing provider to modified work.3 Workers who used the EAIP are compared with
workers who were awarded PPD benefits but were released by the treating pro-
vider to regular work. In research, determining a valid comparison group is often
a challenge. IMD officials acknowledge that results may vary according to how a
comparison group is defined and regularly compare the mean amount of indem-
nity and medical benefits paid for program users and nonusers to help ensure
comparability.

DCBS data show consistently better return-to-work and wage recovery rates
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1 As discussed in Chapter 3, KPMs are the highest-level, most outcome-oriented performance
measures that the DCBS uses to report progress to the legislature and stakeholders.

2 These workers may have been involved in the PWP and EAIP programs as well.
3 These workers may have been involved in the EAIP program as well.

for program users than similar workers who do not participate in these pro-
grams. Table 5.1 compares the return-to-work rates of workers who use the EAIP,
the PWP, and the vocational assistance program with workers who did not use
each program from outcome years 1997 through 2006.4 For example, in outcome
year 2006, 76 percent of workers who used the EAIP were employed in the 13th
quarter after injury compared with 71 percent of workers who did not use the
program, a difference of 5 percentage points. The difference for this program was
3–7 percentage points from outcome years 1997 through 2006. In 2006, 83 percent
of workers who used PWP benefits were employed in the 13th quarter after injury
compared with 54 percent for workers who were identified as preferred workers
but did not use the benefits, a 29-point difference. The difference for this program
was 20–29 points from outcome years 1997 through 2006, with the largest differ-
ence occurring in 2006. Finally, 65 percent of workers who completed a vocational
assistance program were employed in the 13th quarter after injury compared with
32 percent for workers who were eligible for vocational assistance but did not
complete the program, a 33-point difference. The difference for the vocational as-
sistance program was 21–35 points from outcome years 1997 through 2006, with
the largest differences occurring in 2003 and 2004. Taken together, DCBS internal
data show that in outcome year 2006, 77 percent of the users of the EAIP, the PWP,
and the vocational assistance program were employed in the 13th quarter after
injury compared with an employment rate of 64 percent for nonusers. That 13-
point difference exceeds the KPM target of 12 points the DCBS set for 2006.

Table 5.2 shows similar data for the KPM concerning wage recovery for injured
workers for outcome years 1997 through 2006. The data for outcome year 2006
show that workers who used the EAIP (measured 13 quarters after injury)
achieved a higher rate of wage recovery (111 percent) compared with workers
who did not use the EAIP (102 percent), a difference of 9 percentage points. For
the EAIP the differences varied over time, from 2 percentage points in 1998 and
1999 to 9 points in 2003 and 2006. Similarly, workers who used PWP benefits
achieved a higher rate of wage recovery in 2006 (116 percent) compared with
workers who did not use PWP benefits (83 percent), a difference of 33 percentage
points. For the PWP the differences varied from a low of 14 points in 2004 to a
high of 33 points in 2006. Workers who completed the vocational assistance pro-
gram achieved a higher rate of wage recovery (65 percent) in 2006 than did work-

l e s s o n 4 53

4 Return-to-work rates are measured in the 13th quarter after injury. For example, statistics
for outcome year 2006 reflect outcomes for injuries in 2002, with measurements taken from
April 2005 through March 2006, depending on the quarter of injury.
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ers who did not complete the program (39 percent), a difference of 26 percentage
points. That difference varied from a low of 17 points in 1997 to a high of 33
points in 2004. DCBS internal data show that, in outcome year 2006, the overall
difference in wage recovery for workers who used return-to-work programs was
16 percentage points higher than that for workers who did not use the programs.
That performance exceeds the 15-point KPM target the DCBS set for 2006.

That the DCBS measures return-to-work and wage recovery rates on a yearly
basis is impressive. We know of no other state that measures these two key indica-
tors of workers’ compensation system performance on an ongoing basis. Readers
interested in the methodology for measuring return-to-work rates and wage re-
covery rates are encouraged to contact the manager of the Reemployment Assis-
tance Unit of the WCD at (503) 947-7575.

Workers’ Benefit Fund

Before discussing Oregon’s three return-to-work programs, it is import to under-
stand how the EAIP and PWP are funded. The WBF in Oregon was created in
1995 to fund a wide variety of workers’ compensation programs, plus a portion of
the DCBS operating costs associated with administering WBF programs. Of
particular interest here is the funding of the Reemployment Assistance Program,
which includes the EAIP and the PWP.5 The WBF is unique among states in that
it is funded by an assessment equal to 1.5 cents per hour worked (effective Janu-
ary 1, 2006) applied to each employer and worker. In fiscal year 2006, WBF ex-
penditures were about $90.3 million, of which about $20.2 million was for the
Reemployment Assistance Program. Expenditures for the EAIP ($10.9 million in
fiscal year 2006) amounted to an assessment equal to 0.18 cents per hour applied
to each employer and worker; and PWP expenditures ($7.6 million) amounted to
an assessment of 0.13 cents per hour applied to each employer and worker (DCBS,
2006b). We know of no other state workers’ compensation fund that includes
worker contributions.

Most public and private system participants we spoke with said the existence of
the WBF was very important in Oregon because it allows the DCBS, with guid-
ance from the Management–Labor Advisory Committee, to creatively use WBF
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5 Other programs in this category include expenditures for the Oregon Health and Science
University’s Center for Research on Occupational and Environmental Toxicology, and
rehabilitation facilities expenditures.

money to experiment with ways of improving the system. Such experiments are
carefully evaluated by the DCBS to determine if they improve outcomes for in-
jured workers.

Employer-at-Injury Program

The EAIP is a package of financial incentives for Oregon employers that is de-
signed to encourage early return to modified work.6 Modified work can take the
form of reduced work hours, modified tasks, a different job or work site, or other
activities.

The program was created in 1993; in 1995 it was extended to include work-
ers with medical-only claims as well as those with indemnity claims. To be eligible
for the EAIP, a worker must have one or more temporary restrictions that pre-
vent performance of regular job duties. Since 1995 about half of EAIP placements
have been for medical-only claims. Insurers and self-insurers administer early re-
turn-to-work placements under the EAIP, for which they receive a flat fee of $60
per placement. The WCD regulates placements under the EAIP and conditions
for payment of financial incentives. With the insurer’s assistance, the employer
identifies modified-work positions, obtains a temporary release to work from the
worker’s treating physician, and places the person in a modified job. Temporary
alternative work somewhere other than with the preinjury employer is permitted.
Insurers reimburse employers for

■ wage subsidies of 50 percent for up to three months;
■ up to $2,500 for work-site modifications;
■ up to $1,000 for tools and equipment required for the job;
■ up to $400 for clothing; and
■ up to $1,000 for tuition, fees, and books.

Insurers and self-insurers are then reimbursed by the DCBS.
Under Oregon law, the insurer or self-insurer may reduce or terminate TTD

benefits if the worker refuses a suitable offer of modified work. However, legisla-
tion effective mid-2001 allows the worker to refuse such an offer when the job re-
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6 More information about the EAIP is available on the DCBS Web site at http://
www.cbs.state.or.us/external/wcd/rdrs/rau/returntowork.html.
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quires a commute that is beyond the worker’s physical ability or is more than 50
miles, the placement is not with the preinjury employer or not at the preinjury
employer’s work site, or the placement is inconsistent with the employer’s prac-
tices or a collective bargaining agreement.

Table 5.3 shows activity for the EAIP from 1993 through 2005. In 2005, 6,474
workers with placements were approved (at an average cost per placement of
$1,549) involving 1,475 employers. Wage subsidy is the major feature of the pro-
gram. DCBS internal data for calendar year 2000 show that 97 percent of program
expenses were for wage subsidy. For 2006 DCBS internal data show that 14 per-
cent of placements occurred at employers with 49 or fewer workers, 9 percent at
employers with between 50 and 99 workers, 23 percent at employers with between
100 and 499 employees, and 53 percent at employers with 500 or more employees.
Thus, most placements are with larger employers (i.e., those with more than 500
employees). WCD officials told us that they would like to see EAIP use increase
among smaller employers. However, smaller employers may not have the re-
sources necessary to use the EAIP, and insurers may not always encourage them to
do so. According to WCD officials, more study and input from new program users
are needed before any program changes are made to make the program more at-
tractive to smaller employers. They said that one key to success lies in allowing
employers and insurers easy access to the program.

DCBS internal data for 2000 show that about 25 percent of placements involv-
ing indemnity claims occurred in the manufacturing industry. An estimated 5
percent of EAIP placements occurred in alternate work sites (that is, with other
than the preinjury employer).

Table 5.3 shows that EAIP use peaked in 1998, when 8.6 EAIP placements were
approved per 100 estimated total accepted claims. Since then, that rate has fluctu-
ated from 8.2 in 1999 to a low of 6.5 in 2002. Most observers we spoke with sug-
gested those results reflected an improving economy in Oregon since 2001.

A DCBS study of the EAIP conducted in 2000 indicates that about half of
placements for claims classified as medical-only occurred within three days of
the injury (Maier, 2001). Because the waiting period in Oregon is three days, it is
possible that the EAIP contributes to the reduction in the number of indemnity
claims by encouraging return to work within the waiting period. In 2000 the aver-
age time from injury to placement was 90 days; the median was 16 days. The aver-
age length of a placement was 79 days and the average length of the wage subsidy
was 46 days. Oregon administrative rules include safeguards against prolonging
modified work. In 2000 the average placement hourly wage was $12.00, 96 percent
of the preinjury hourly wage of $12.40. However, under Oregon law, temporary
partial disability benefits (equal to two-thirds of the difference between preinjury
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and new wages) must be paid. Thus, most workers receive wages and benefits that
are almost equal to preinjury wages.

eaip impact

From December 2003 through January 2004, the DCBS conducted surveys of
workers, employers, and vocational consultants who used the EAIP and found
widespread satisfaction with the program (DCBS, 2004b). Ninety-six percent of
employers said that they would use the program again. Wage reimbursement and
positive influences on the worker (e.g., attitude and productivity) were most often
cited as beneficial features. Suggestions for improving the program centered on
streamlining the approval and reimbursement processes. Among workers sur-
veyed, 74 percent thought their jobs were good fits for them, 42 percent ultimately
returned to their regular work, and 8 percent returned to work with modifica-
tions. The DCBS survey of vocational consultants found that the program (espe-
cially wage subsidies) was very popular with them. Suggestions for improving the
program centered on increased awareness of the program and streamlining the re-
imbursement process.

The DCBS has estimated that for $7.3 million spent on wage reimbursements
under the EAIP in 2000, there was a $10.8 million savings in time-loss benefits
among claims evaluated in the 13th quarter after injury (DCBS, 2004a).

DCBS staff members we spoke with “absolutely” recommend the EAIP to other
states. They said that implementation of the EAIP has likely reduced the need for
the vocational assistance program and for the PWP, reduced the duration of dis-
ability, and averted or minimized permanent disability awards. However, data are
not available to prove these claims.

All system participants we interviewed spoke positively about the EAIP. One
self-insurer said that job retention, or “keeping workers on the property,” is the
key to return to work and that the EAIP helps promote this. Most large employers
told us they are committed to modified-work programs and would probably do
the same thing in the absence of the EAIP. Some said that the EAIP encourages
them to bring workers back to work earlier and be more creative in designing a
modified-work program. One self-insurer spoke of developing temporary light-
duty assignments. For example, a welder who hurt a hand may be assigned to be a
crossing guard at full pay for two weeks to allow his hand to heal. The self-insurer
pointed out that modified-work programs help improve employee morale and
minimize friction between the management and labor.
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Vocational Assistance Program

Insurers and self-insurers provide vocational assistance services, usually through
professional rehabilitation organizations. The test for eligibility for the vocational
assistance program is a substantial handicap, which in general means the worker
has a permanent disability that prevents reemployment in any job that pays at
least 80 percent of the preinjury wage. Benefits available under the vocational as-
sistance program include maintenance indemnity payments (equal to temporary
total disability benefits) during retraining; necessary expenses, including tuition,
books, some travel costs, and tools; and professional rehabilitation services, such
as plan development, counseling, and placement. Maximum program duration is
16 months of training (21 months in exceptional cases) plus 4 months of direct
employment services. The typical eligible worker receives 10 months of training
followed by job placement services (DCBS, 2006b).

Table 5.4 summarizes the activity of the vocational assistance program from
fiscal years 1991 through 2005. In that period the number of cases opened fell 49.3
percent, from 1,432 in 1991 to 726 in 2005. DCBS officials offered two reasons
for the decline in use of vocational assistance. First, legislation in 1988 limited eli-
gibility for the program.7 Second, legislation in 1990 permitted compromise and
release of worker rights and employer liabilities (known as claim disposition
agreements in Oregon). According to DCBS officials, since then those agreements
have become a much-used means of ending a worker’s eligibility for vocational as-
sistance in exchange for a cash settlement.

DCBS internal data on cases with vocational assistance closed in 2005 show
that 4 cases involved direct employment plans and 264 cases involved training
plans. Among 631 cases closed, 286 were closed because of a compromise-and-
release agreement.

vocational assistance program impact

Few workers return to work as a result of vocational assistance: just 143 workers
in 2005 compared with 895 in 1991. The declining number of vocational assis-
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7 House Bill 2900, effective 1988, limited eligibility to workers who could pass a new test for
substantial handicap. The legislation also removed from eligibility those workers whose five-
year aggravation rights had expired.
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tance cases reflects, in part, statutory changes that restrict vocational assistance to
the most severely injured workers lacking transferable skills. As discussed earlier,
DCBS data show that workers who completed a vocational assistance plan had
better outcomes regarding return to work and recovery of wages (see Tables 5.1
and 5.2).

Between December 2003 and January 2004, the DCBS conducted customer
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Table 5.4 Activity of the Vocational Assistance Program, 1991–2005

Fiscal Year Cases Opened Cases Closed Reported Costs,
Closed Cases
(in millions)

Average Cost Per
Closed Case

1991 1,432 2,294 $25.5 $11,127

1992 1,277 1,757 $20.2 $11,482

1993 1,332 1,498 $17.9 $11,967

1994 1,187 1,316 $15.4 $11,682

1995 1,192 1,331 $14.8 $11,100

1996 1,064 1,196 $14.2 $11,861

1997 816 937 $12.0 $12,778

1998 756 813 $10.8 $13,268

1999 739 690 $9.0 $13,005

2000 714 610 $9.2 $15,112

2001 755 607 $9.2 $15,105

2002 737 627 $9.8 $15,691

2003 782 586 $9.7 $16,595

2004 765 629 $10.4 $16,578

2005 726 631 $10.3 $16,310

Percentage change −49.3% −72.5% −59.6% 46.6%

Annual average
percentage change −4.7% −8.8% — —

Annual average
percentage change,
adjusted for inflation — — −8.7% 0.1%

Source: DCBS, 2006b.

surveys of workers who completed vocational assistance plans and found that 59
percent were satisfied or very satisfied with their plan. Workers who received
training considered it very important. However, only 48 percent of workers said
that they completed their vocational assistance plans (DCBS, 2004b).8

Preferred Worker Program

The purpose of the PWP is to help injured workers who are not able to return to
regular work find new employment (with the preinjury employer or new em-
ployer) by offering incentives to employers. The current version of the PWP was
developed in 1990, although incentives such as wage subsidies and work-site mod-
ifications were available many years earlier in Oregon. To be eligible, a worker
must have a permanent disability as a result of a compensable injury and must not
have been released to regular employment.

By rule the insurer or self-insurer is responsible for notifying eligible workers
about assistance available from the PWP. This occurs within five days of a worker’s
release for work by the treating physician after the worker has been determined to
have reached maximum medical improvement, on determination of eligibility or
ineligibility for vocational assistance, or on approval of a compromise-and-release
agreement.

The WCD automatically issues a Preferred Worker Identification Card to an
eligible worker when the insurer or self-insurer reports, as part of initial claim
closure, that the worker is released to restricted duty because of a compensable
condition. Most cards are issued during the initial claim closure process. An infor-
mation sheet accompanies the card. The card informs a prospective employer that
it may be eligible for program benefits by employing the preferred worker (Maier,
2003). A worker can also request qualification as a preferred worker by contacting
the WCD. A preferred worker has three years from identification to start using the
program’s benefits.

From 1990 until July 2005, the PWP was totally a worker-initiated program.
The worker was responsible for finding a job, letting the employer know about
the benefits available through the program, and negotiating getting a job using
the PWP incentives. In 2004 the Management–Labor Advisory Committee rec-
ommended that the rules allow the preinjury employer to use the program with-
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8 Following its review of the vocational assistance program in 2004, the Management–Labor
Advisory Committee supported a package of law and administrative changes to improve
flexibility and speed delivery of vocational assistance programs.
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out affecting the worker-initiated part of the program. The program was changed
(effective July 1, 2005) to allow preinjury employers to take advantage of the in-
centives.

Recently the WCD has provided additional services to workers in conjunction
with the PWP. Preferred workers are informed about Job Match, a program avail-
able only to preferred workers and employers who want to hire them. Job Match is
an on-line listing of job openings along with other state employment resources. In
addition to Job Match, employers can place orders with the Oregon Employment
Department asking for preferred worker candidates, and preferred workers can
indicate they want to use PWP incentives when they sign up at the Employment
Department. This makes it possible for the Employment Department to match
preferred workers with available jobs.

An employer who hires a preferred worker is entitled to the following benefits:

■ Wage subsidy: The employer receives reimbursement of 50 percent of the
preferred worker’s wages for up to six months.9

■ Premium exemption: The employer does not have to pay workers’ compen-
sation premiums for the worker for three years. If the worker moves to a
new job within the three-year period, the premium exemption may be
transferred to the new employer.

■ Claim cost reimbursement: If the worker suffers a new injury during the
three-year exemption period, the WCD reimburses the insurer or self-
insurer for all claim costs, including administrative costs, related to the in-
jury for the life of the claim.

■ Reimbursement or WCD payment for work-site modification. Work-site
modification may involve changing the workstation or work site, or modi-
fying job duties. Up to $25,000 can be reimbursed or paid by the WCD dur-
ing the eligibility period, for one or two jobs.

■ Reimbursement or WCD payment for purchases related to obtaining employ-
ment: Such expenses include tuition, books, and fees (up to $1,000); lodg-
ing, meals, and travel expenses to attend training (up to $500); tools and
equipment (up to $2,000); clothing (up to $400); union dues (initiation fees
or back dues and current dues for one month); licenses and related costs
necessary for occupational certification (up to $500); and moving expenses.
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9 Higher benefits are available for employers hiring preferred workers with exceptional levels
of disability.

The WCD delivers these benefits through contracts between preferred workers
and their employers.10 In Multnomah County (which includes Portland), the
WCD has initiated a pilot program that works with the state’s Office of Vocational
Rehabilitation Services to provide job placement assistance to workers residing in
that county.

contract activity and program participation

Table 5.5 shows the number and types of individual contracts written under the
PWP from 1991 through 2005. DCBS officials told us that in any fiscal year, the
number of workers using PWP benefits is roughly equal to the number of con-
tracts involving premium relief and exemption (451 contracts in fiscal year 2006).
Work-site modifications and obtained-employment purchases are included in
more than half of the contracts involving premium relief and exemption.

As shown in Table 5.6, PWP expenditures totaled $7.6 million in fiscal year
2006. Of that amount, wage subsidies ($2.7 million) represented the largest por-
tion, followed by work-site modifications ($2.4 million), claim cost reimburse-
ments ($2.2 million), and purchases related to obtaining employment ($0.3
million).

Table 5.7 shows that the number of PWP cards issued has declined by 52.1 per-
cent from 4,189 in fiscal year 1991 to 2,006 in 2006. When we asked WCD officials
about the decrease, they said a worker may not receive a card automatically if the
insurer or self-insurer fails to correctly complete the closure form (Form 1503).
The WCD sends a letter to each worker whose claim was initially closed with per-
manent disability but who did not receive a PWP card automatically. The letter in-
vites the worker to call program staff to discuss eligibility. WCD officials told us
that the response rate from those letters is 7–9 percent. The WCD also sends a let-
ter to a worker who settled a claim through a compromise-and-release agreement
and has not yet received a card. No mechanism exists for automatically issuing a
PWP card to a worker with a settlement; the worker must contact the WCD to ob-
tain a card. This suggests some missed opportunities to notify eligible workers of
their right to participate in the PWP.
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10 More information about the Preferred Worker Program is available on the DCBS Web site at
http://www.cbs.state.or.us/external/wcd/rdrs/rau/pwp/pwp_index.html.
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Table 5.5 Activity of the Preferred Worker Program, 1991–2006

Fiscal Year PWP Contracts Involving

Premium
Exemptionsa

Wage Subsidies Work-Site
Modifications

Obtained-
Employment

Purchases

1991 1,046 999 201 88

1992 1,043 957 379 215

1993 1,005 965 396 225

1994 979 1,040 513 317

1995 976 1,007 372 406

1996 1,110 1,149 496 586

1997 1,019 1,097 469 610

1998 908 1,012 450 640

1999 725 818 373 605

2000 633 700 341 397

2001 570 622 262 312

2002 440 495 230 283

2003 410 472 206 233

2004 473 513 240 245

2005 434 449 247 244

2006 451 487 255 254

Percentage change −56.9% −51.3% 26.9% 188.6%

Annual average
percentage change −5.5% −4.7% 1.6% 7.3%

Note: Each of the program’s benefits is counted as a separate contract.

a According to DCBS officials, in any fiscal year, the number of workers using PWP benefits is roughly
equal to the number of contracts involving premium relief and exemption.

Key: PWP: Preferred Worker Program.

Source: DCBS, 2006b.
As noted in Table 5.7, about one-fifth of workers with PWP cards issued in

fiscal year 2003 used PWP benefits. We asked public officials and private partici-
pants about this participation statistic and they offered three major explanations.
First, some workers are unaware of the program and how it works. Second, imple-
mentation of the EAIP may have resulted in fewer workers needing PWP assis-
tance in becoming reemployed. Third, some workers are reluctant to identify
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Table 5.6 Expenditures of the Preferred Worker Program, 1991–2006

Fiscal Year Wage
Subsidies

(in millions)

Work-Site
Modifications

(in millions)

Obtained-
Employment

Purchases
(in millions)

Claim Cost
Reimbursements

(in millions)

Total
Expenditures
(in millions)

1991 $3.1 $0.7 $0.1 $0.0 $3.9

1992 $3.2 $1.9 $0.1 $0.4 $5.6

1993 $2.8 $2.0 $0.1 $1.1 $6.1

1994 $3.5 $2.8 $0.3 $1.9 $8.4

1995 $3.7 $2.5 $0.3 $2.6 $9.1

1996 $3.8 $2.7 $0.5 $3.1 $10.1

1997 $4.9 $3.1 $0.6 $3.2 $11.8

1998 $4.4 $3.4 $0.7 $3.2 $11.7

1999 $4.6 $2.6 $0.6 $3.7 $11.5

2000 $3.8 $2.3 $0.4 $3.4 $9.9

2001 $3.9 $2.0 $0.3 $3.0 $9.2

2002 $2.9 $1.9 $0.3 $3.1 $8.2

2003 $2.7 $1.7 $0.2 $2.4 $7.0

2004 $3.1 $2.2 $0.2 $2.7 $8.2

2005 $3.0 $2.3 $0.2 $2.0 $7.5

2006 $2.7 $2.4 $0.3 $2.2 $7.6

Percentage change −12.3% 221.8% 352.5% 493.5%a 95.3%

Percentage change
adjusted for inflation −41.0% 116.6% 204.6% 313.9%a 31.5%

Annual average
percentage change,
adjusted for inflation −3.5% 5.3% 7.7% 10.7%a 1.8%

Note: Components may not add up to total because of rounding.

a Calculated from 1992 through 2006.

Source: DCBS, 2006b.
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themselves as disabled and thus choose not to inform their prospective or new
employers of their preferred worker status.

pwp impact

As discussed earlier, DCBS data on the PWP show that, during the 13th quarter af-
ter injury, employment rates for workers who used the PWP have been at least 20
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Table 5.7 Participation in the Preferred Worker Program, 1991–2006

Fiscal Year PWP Cards
Issued

Workers Using
PWP Benefits

Workers Using PWP
Benefits per 100 PWP

Cards Issued

1991 4,189 1,523 36.4

1992 3,548 1,116 31.5

1993 3,104 990 31.9

1994 3,351 981 29.3

1995 3,627 1,114 30.7

1996 4,223 1,102 26.1

1997 3,535 957 27.1

1998 2,938 759 25.8

1999 2,814 605 21.5

2000 2,469 573 23.2

2001 2,316 534 23.1

2002 2,590 516 19.9

2003 2,238 491 21.9

2004 2,147 n/a n/a

2005 2,235 n/a n/a

2006 2,006 n/a n/a

Percentage change −52.1% −67.8% −39.7%

Annual average
percentage change −4.8% −9.0% −4.1%

Key: n/a: not available; PWP: Preferred Worker Program.

Source: DCBS, 2006b.

percentage points higher than eligible workers who did not use the program
(DCBS, 2006b).11

A WCD survey (conducted from December 2003 through January 2004) found
that among workers who used the PWP, 92 percent would use the program again
and considered all parts of the program valuable (DCBS, 2004b). Eighty-five per-
cent of those surveyed were not familiar with the availability of Job Match listings
posted on the Internet. The survey also revealed that among workers who were eli-
gible for the PWP but did not use it, 94 percent said they plan to use it. Some
workers said they feared revealing themselves as injured workers, and some were
not sure what benefits were available. Fifty-nine percent of workers were unaware
that they could use the program for their preinjury employers, and 68 percent did
not use Job Match, primarily because they did not know it existed.

Reemployment “Safety Net” for Workers Who Settle Their Claims

In most states WCRI has studied, when a worker settles a claim with a compro-
mise-and-release agreement, the worker waives all future rights to workers’ com-
pensation benefits. This usually includes indemnity and medical benefits and
(increasingly) rights to future vocational rehabilitation benefits in return for re-
ceipt of a lump-sum payment.12

If the worker has not returned to work at the time of the compromise-and-
release agreement, often he or she must use the lump-sum payment to pay for
subsistence expenses and the cost of finding another job. This leads to the ques-
tion, “What if workers exhaust their lump-sum settlements and have not returned
to work?” Anecdotally, workers appear to rely on other social programs, such as
unemployment insurance or welfare.

Oregon policymakers have fashioned a safety net (i.e., added protection) for
workers who have exhausted their lump-sum payments and still need help be-
coming reemployed. The protection comes in the form of eligibility to take advan-
tage of return-to-work incentives inherent in the PWP after a settlement. Most
workers’ representatives we spoke with regard this as a valuable safeguard.

How well is the PWP safety net working in Oregon? DCBS internal data for
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11 These figures exclude workers who were also eligible for vocational assistance.
12 In some states waiver of future vocational rehabilitation benefits in return for a lump-sum

payment is known as a “voc rehab buy-out.”
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fiscal year 2004 show that 373 of 1,471 total PWP contracts were started after
workers settled their claims. This suggests that about one-fifth of workers using
the PWP are using its safety-net feature.

Summary

The package of programs available to Oregon workers—the EAIP, the vocational
assistance program, and the PWP—appears to provide a comprehensive approach
to stimulating return to work for injured workers, along with the system’s worker
safety net. Public officials acknowledge that additional improvement in these pro-
grams is possible and that, through the Management–Labor Advisory Committee,
they are continually evaluating the programs and considering ways to improve
outcomes.
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