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1.0 INTRODUCTION AND APPROACH 

T&K Sester Family, LLC (Client) contracted Sound Ecological Endeavors (Sound Eco) 
and EVREN Northwest, Inc. (ENW) to conduct a Waters and Wetland Identification and 
Delineation (i.e., a Determination) for the 28.67 acre subject Gramor site located on the 
north side of Highway 212 between SE 222nd Drive to the west and SE 242nd Avenue to 
the east in Damascus, Clackamas County, Oregon (subject property; T2S,R3E,S3-WM; 
Clackamas County parcel 00603617; Figures 1 and 2). The small cities of Damascus, 
Oregon, is located approximately 1 ¾ miles to the west, and Boring, Oregon, is located 
approximately 2 miles to the east.   
This investigation and reporting were conducted per voluntarily provided access to private 
property for the specific purpose of most possible accurate Identification and Delineation 
(i.e., Determination) of specific Federal and State statutorily defined and thus “protected” 
Waters conditions/features (including Wetlands; Clean Water Act [CWA], 33 U.S.C. §1251 
et seq. as amended) (Sackett v USEPA, 2023; U.S. Army Corps of Engineers [Corps] v. 
Hawkes Co., Inc., Et al., 2016; Boucher v. United States Department of Agriculture, 2019).  
Then these statutorily protected conditions were distinguished from unprotected, 
unregulated, or clearly statutorily-consistent otherwise regulated conditions (UUORCs).  
The statutory and administrative ORCs are distinguished as they may be appropriately 
managed in the protection of persons, property, and the environment.   
Nonwetland Waters (plural intentional; see Sackett v USEPA, 2023) were identified as 
being Relatively Permanent, thus present at least three months after the rainy season 
ends, also with bed and banks expressing an ordinary high water mark (OHWM), resulting 
from the prolonged and active presence of standing or flowing water.  Wetlands, as 
Waters, were Determined in accordance with the U.S. Army Corps of Engineers (Corps) 
Wetland Delineation Manual (Corps 1987) Tri-Parameter requirements as supplemented 
by the Western Mountains, Valleys, and Coast Regional Supplement (Corps 2010; 
combined and referred to herein as the “Corps Manual”).  As these guidance documents 
do not necessarily reflect statutory authority via acceptance through the Administrative 
Procedures Act (APA; Appalachian Power Co., et al., v. U.S. Environmental Protection 
Agency [USEPA], 2000), herein, they were carefully implemented as interpreted to the 
legal Regulatory Wetland definition (42 Fed. Reg. 37, 125-26, 37128-29; July 19, 1977 as 
reiterated by Oregon Revised Statutes [ORS] 196.80[16]), in most salient part being: 

“…a prevalence of vegetation typically adapted to life in 
saturated soil conditions.”  
 

With Waters protected and statutorily consistent regulated conditions (e.g., Nonpoint 
Source Stormwater [NpSS]) appropriately managed, then, unprotected, unregulated, or 
merely administrative/policy conditions and conditioning remain, which conditions and 
conditioning often include maintenance of natural vegetation.  But when based upon 
arbitrary functions developed from best available science selected per capricious 
individual values, administrative regulations become excess of law, to be severed from 
justification for statutory private property takings, including condemnation for public 
benefit. 
This report presents results from both August 13, 2024 site visit, which was purposefully 
focused only on the area of proposed agricultural farm soil addition/enhancement (Figure 
3), and a December 5th and 6th, 2024 site visit to better evaluate site hydrology during the 
more-appropriate, albeit, early wet season.  In being best determined during the early 
growing season (February-April), Regulatory Wetland hydrology for the subject property 
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may require further analysis at that time.  Therefore, this Wetland identification and 
delineation (i.e., Determination), while interpreted to be representative of regulatory 
conditions, and as may be voluntarily agreed to by the property owner, should be 
considered preliminary in nature until DSL review, and then possibly until in-situ 
measurement of specific conditions as become necessary and/or are requested by the 
property owner in representation and establishment of property rights. 
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2.0 METHODS AND REGULATORY INTERPRETATION 

Sound Eco and ENW provide site history and land use/alteration information as such 
background information aids in understanding historic land use and alterations to the land 
and landscape.  Additional information is provided as to differentiating different types of 
Waters and all branches of wetland science. 
Prior to the site visit Sound Eco examined readily-available information such as: 

• Mid to late 1800s Government Land Office original land survey maps 
• U.S. Fish and Wildlife Service (USFWS) National Wetland Inventory (NWI) maps 

and protected species listings. 
• U.S. Department of Agriculture (USDA) Natural Resource Conservation Service’s 

(NRCS’s) soil type maps (Web Soil Survey 
(http://websoilsurvey.nrcs.usda.gov/app/HomePage.htm; also available as Google 
Earth overlay). 

• National Oceanic and Atmospheric Administration (NOAA) Fisheries Protected 
Species information. 

• Oregon Department of Fish and Wildlife (ODFW) Protected Species Information. 
• Oregon Statewide Waters/Wetlands Mapping. 
• Portland Metro Title 13 mapping. 
• Clackamas County Comprehensive Plan Environmental mapping; and 
• Clackamas County Significant Environmental Concern (SEC) zoning overlays. 
• Topographic maps including Light Detection And Ranging (LiDAR), as readily-

available. 
 
Most of this documentation is not statutorily binding, merely inaccurately suggesting 
possible presence of statutorily-defined protected features or ORCs that may be on or in 
vicinity to the subject property.  As an example, of specific note, Oregon Department of 
State Lands (DSL) presents within its Wetland Mapping Standard (2010) that all State, 
County, and City landscape-based wet land mapping shall be in accordance with the 
Federal Geographic Data Committee (FGDC, 2009) mapping standard, most often in 
address of meeting grant funding conditions.  These 2009 Federal Mapping standards 
were updated in 2013, and the new introductory sections of this documentation plainly 
provide that the methods are based on the Cowardin (1979) “biological” wet-land 
classification system (also known as the USFWS NWI).  The FGDC (2013) also plainly 
state that their prescribed methods are not regulatory in nature, 

“The FGDC Wetlands Classification Standard is neither designed, 
nor intended, to support legal, regulatory, or jurisdictional analyses 
of wetlands mapping products, nor does it attempt to differentiate 
between regulatory and nonregulatory wetlands.” (emphasis 
added), 

and admittedly do not necessarily meet the Corps Tri-Parameter requirements. Further, 
the Cowardin NWI and thus likely all approved Oregon wet-land mapping standards rely 
primarily on the presence of USFWS listed wet-land vegetation which by definition 
predominantly may or may not grow in Regulatory Wetlands.  Such Facultative vegetation 
plainly then do not require and are not typically adapted to saturated soil conditions.  
Therefore OAR 141-086 Wetland Mapping Standard is not necessarily consistent with 
therein cited statutory wetland definition (ORS 196.800[16]).  While the Corps Routine 
Wetland Determination methods and Data Forms also rely upon this same vegetation 
listing and classification system, in order to be representative of the Wetland plant 

http://websoilsurvey.nrcs.usda.gov/app/HomePage.htm
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parameter under the Regulatory Wetland condition, all Wetland vegetation shall be 
interpreted to individual site-specific plant adaptation to saturated soil conditions, in being 
the equivalent of Obligate-Wetland plants.   
Interpretation of listed potential Regulatory Wetland vegetation to saturated soil conditions 
shall also be necessary because Wetlands by definition are both protected Waters and 
protected or Critical Habitat.  If the listed plant species are simply included as a whole in 
Determining a wetland boundary, regardless of soil saturation, then the resulting area of 
Protected Critical Habitat will exceed the area of saturation, or may not contain soil 
saturation at all. The regulatory protection of private property based on such non-saturated 
conditions would seem to become a taking, based on application of habitat or “ecological 
connections” associated with the now disallowed significant nexus concept (Sackett v. 
USEPA, 2023; Solid Waste Agency of Northern Cook County [SWANCC] v. U.S. Army 
Corps of Engineers, 2001).  
Protected Surface and Ground Waters including Wetlands, were those identified first as 
not being solely precipitation-based, and thus displaying relatively permanency (Sackett v 
U.S. Environmental Protection Agency, 2023).  Relative permanency is defined as existing 
at least seasonally (three months) after the rainy season (i.e., after surplus soil water 
begins to decrease).  Relative permanency requires stored water sources to maintain 
presence, such as glaciers, snowpack, lakes, and/or Groundwaters all supporting stream 
initiation (headwaters) or minimum base-presence and/or base-flows.  Waters also include 
a pressure surface or “Water Table” that remains equivalent to atmospheric pressure, also 
with increasing pressure at depth, both remaining present after precipitation stops.  These 
considerations eliminate application of the now defunct significant nexus concept 
indication of protected waters but thus well-provide distinction between protected waters 
and potentially otherwise regulated water (lack of plural intentional) such as statutorily-
defined Point Source Stormwater (PSS) and Nonpoint Source Stormwater (NpSS).  
Intermittent Waters are not well defined, and thus often present a “catch-all” for nearly any 
water.  However, in being relatively permanent, they must have at least a 3 month, or 
seasonal presence, outside of the rainy season. 
Plainly, relatively permanent and thus not solely-precipitation-based, pressurized and thus 
non-gravitational “Waters” (i.e., a Water Body or Water Bodies) are protected in any 
jurisdiction, and solely-precipitation-based gravitationally vertically-driven water is not 
protected, but may be managed.  Such water may be unprotected, may also be 
unregulated, or may represent an otherwise regulated condition (i.e., an ORC or e.g., 
NpSS), which is to be managed, but not protected, as it does not warrant a taking nor 
condemnation of private property. 
Lakes, Ponds, and Streams (including Rivers, Creeks, and other protected Watercourses), 
and Groundwaters/Aquifers were identified per the above considerations, in light of Hawaii 
Wildlife Fund V. County Of Maui, 2019, and also having bed, banks and bottoms formed 
by the movement of water, which most often can be bounded or delineated at an Ordinary 
High Water Mark (OHWM).  
Wetlands were determined by using Corps Routine Wetland Indicators, interpreted to the 
presence of all three requisite “parameters” (the Tri-Parameter Method), including 
dominant presence of the equivalent of Wetland-specific “Obligate-Wetland” Vegetation 
and current/recent presence of anaerobic and reducing Hydric Soil conditions, both 
occurring as a result of relatively permanent saturated soil hydrology resulting from a 
pressurized water table (i.e., a Groundwater Body) within 12 inches below the ground 
surface (bgs), or Groundwater extending to or above the ground surface forming shallow 
Relatively Permanent Surface Water Body (also having underlying saturated soil 
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conditions).  These Wetland Determination criteria are necessarily consistent with the 
regulatory Wetland definition.   
Wetlands are unique not only in being Groundwaters interacting with and creating Surface 
Waters but also in being a rare and therefore protected Critical Habitat with a distinct 
federal “no-net loss” mandate.  However, just as for other statutorily protected species and 
their Critical Habitat, all Critical Habitat is to be bounded by the presence of distinctly 
protected species (Weyerhaeuser Co. v. USFWS, 2018), for Wetlands being the dominant 
presence (or prevalence) of an equivalent of Wetland-Obligate Plants, typically adapted 
to life in Saturated Soil conditions.  Facultative-Wetland and Facultative species listed on 
the Corps “Wetland Plant List” are NOT necessarily so typically adapted, but rather, 
individual plants within these listed species “might” be genetically resilient and adaptable 
to the Saturated and therefore anaerobic and reducing Hydric Soil conditions.  Only those 
individual Facultative-Wetland and Facultative plants documented as so adapted at a 
given property are considered the equivalent of listed Obligate-Wetland plants.  
With all requisite Wetland conditions being predicated upon a saturated and thus 
pressurized matrix (i.e., the requisite condition of Groundwaters), the measure of either 
in-situ percent soil saturation and/or water pressures in shallow subsurface matrix (root 
zone; less than 12 inches below the ground surface [bgs]) and/or of electrochemically 
reduced soils are the most appropriate direct measures for verification of Routine Wetland 
Indicators and thus, of Regulatory Wetland presence.  Per past soil mineralogical testing 
of metamorphic-origin Wetland soils (data available upon request), Sound Eco notes the 
naturally-occurring presence and weathering of reduced iron in native mineral soil 
particles, which dictates that alpha, alpha-dipyridyl is not necessarily considered to be an 
accurate representation of reduced/Wetland hydric soil presence.  Experience with such 
in-situ measures allows more accurate interpretation of Routine Wetland Indicators as 
representative of statutorily defined Wetland conditions.  
Landscaped-based mappings such as Portland Metro’s Title 13 and Multnomah County’s 
Comprehensive Planning/zoning maps are administratively, and thus not statutorily, 
incorporated into County and City Comprehensive Planning environmental codes, often 
implemented under the guise of State’s Rights, County and City “Home Rule”, or even 
touted as Rights of Individual Citizens which including Agency “expert” personnel.  But 
such expansion of administrative authority beyond statute has recently been decided by 
the Supreme Court of the United States (SCOTUS) as certainly subject to strict judicial 
review (Loper Bright Enterprises Et Al. v. Raimondo, Secretary Of Commerce, Et Al., 
2024).   
Judicial review is intended to control the administrative manipulation of UUORCs into 
justification for takings and/or condemnation.  It also reduces overprotections of applying 
arbitrary ecological Functions selected in address of capricious individual “Values” 
presented by the public or applied by agency experts.  A basis in arbitrary Functions and 
capricious Values, combined with a capricious “no-risk” interpretation of Best Available 
Science (BAS), perpetuating association without causation.  This results in environmental  
enforcements based on purported existential environmental threats. Then justification 
turns to climate resiliency which has no specific endpoints, thus furthering the arbitrary 
and capricious rationale for the no-risk thresholds an indistinct science for protection of 
ecological Functions and Values (i.e., services) that may not apply next year if the weather 
changes, all of which can be merely reinterpreted, seemingly at random, because it is not 
statutory in nature. Any such arbitrary and/or capricious findings shall be severed from the 
factual findings in this report.  
Sound Eco distinguishes statutory protection from ORCs, particularly regulating and/or 
appropriately managing statutorily-consistent regulated conditions such as PSS and 
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NpSS, per application of established regulatory criteria, including Best Management 
Practices (BMPs), Best Available Technology (BAT), All Known and Reasonable 
Technology (AKART), and the reasonable balancing of statutorily-consistent versus 
administratively preferred, grant funding conditioned, cornucopia of arbitrary and 
capricious Ecological Services incorporated into Beneficial Use prioritization. 
It is only with such distinguishing between various protected and ORCs that full disclosure 
can be provided for a private property owner, usually required of enforcement agencies, 
as justification for probable cause determinations and associated enforcement actions.  
The lack of full disclosure by agencies, including Counties and Cities is particularly 
troubling, as the private property owners are not informed as to what non-statutory 
protections they are voluntarily complying with and thus agreeing to the taking and/or 
condemnation of their property use and access with inappropriate establishment of 
investment-backed expectations via incorrect administrative/agency environmental 
mapping by administratively trained or instructed and thus purported agency experts. 
The boundaries of statutorily defined and thus to be protected conditions were specifically 
documented or at least interpreted as closely as possible per property owner’s scope for 
factual data collection, data quality, reliability, and applicability.  The primary (or principle) 
ecological functions (or services) of any protected conditions were established as 
necessary, being those unique to the established statutorily protected conditions.  Then, 
any subsidiary or administratively alluded functions and values to which the property 
owner may voluntarily comply (or not?), were considered in light of the distinguished 
ORCs, as their protection or management may reduce likely non-natural harms to onsite 
and nearby adjacent/downgradient protected persons, protected private property, and the 
protected environment.  Protected conditions are plainly defined, while ORCs are 
“regulated” or managed to the extent of reasonable and prudent alternatives, which may 
or may not be preservation, restoration, or creation of natural conditions.   
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3.0 RESULTS AND DISCUSSION 

Sound Eco provides notable, often more comprehensive detail of site conditions, because 
it is through oversimplification and lumping of conditions, functions, processes, and or 
services, that administrative protections and regulation exceed statutory authority.  

3.1 LANDSCAPE SETTING AND LAND USE 
The subject property is zoned for Exclusive Farm Use (EFU) and is currently being 
prepared to cultivate rotational crops of grass seed and nursery stock by Client. 
Surrounding properties are residential, agricultural, and commercial in use. The property 
spans a topographic divide between the Noyer Creek Watershed to the northeast/east 
and the Richardson Creek Watershed to the southwest.  
Historical Use. The subject site likely was originally cleared in the mid to late 1800s given 
charcoal noted at up to 20 inches below the ground surface (bgs), and was again most-
recently occupied by forestland until 2005 when it was cleared, stumps removed, and the 
stump-holes filled/levelled. Since then, the site has primarily remained an infrequently 
worked fallow field, fully tilled in 2008, mowed and at least partially planted in the early 
2010s.  It was fallow from 2015 to 2020, at which time it was completely mowed, and 
remained fallow until recent tilling and preparation for receiving soil enhancements from 
the Portland Water Bureau’s planned infiltration facility. 
Geologic Setting and Soils. The site is located in the Portland Basin, a low-lying area 
between the Oregon Cascade Range to the east and the Portland Hills and Tualatin 
Mountains to the west. The Columbia and Willamette Rivers are the principal rivers within 
the basin.  
The site is located near the northeastern margin of the basin between Johnson Creek to 
the north and Clackamas River to the south, named the “central domain” by Madin (1994),1 
which is dominated by conical to elongate hills known as the Boring Hills. Doubly plunging 
folds, fault-bounded folds, or fault blocks comprise the structure of the Boring Hills. While 
Boring Lava flows or vents are almost exclusively associated with the folded and faulted 
hills, most of the Boring Hills consist largely of sedimentary rock. Boring Lava occurs along 
the flanks of the hills. Thus, it appears that Boring Lava erupted from vents along the fault 
lines. 
The site is mapped as Quaternary (Pleistocene to Pliocene) Springwater Formation (QTs), 
which is described as fluvial conglomerate, volcaniclastic sandstone, siltstone, and debris 
flows derived from the Cascade Range to the east. The conglomerate is massively and 
profoundly weathered red, brown, gray-green and orange and moderately indurated. 
Clasts are well-rounded pebble to boulder-sized basalt, andesite and dacite rock, with rare 
exotic Columbia River provenance metamorphic and plutonic rock compositions. 
Feldspathic, volcanic lithic, and vitric sediments comprise the conglomerate’s silt and sand 
matrix. Angular to rounded basalt, andesite and dacite lava, scoria, and pumice in a clay, 
ash and sand matrix comprise debris flow materials. Quartzofeldspathic silt, ash and clay 
materials comprise siltstones and mudstones. The base of the Springwater Formation is 

 
1 Madin, I.P., 1994, Geology of the Damascus Quadrangle, Clackamas and Multnomah Counties, Oregon: 
Oregon Department of Geology and Mineral Industries Geologic Maps Series GMS-60, 1:24,000. 
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conformable with conglomerates and volcaniclastic sandstones of the Pliocene to Miocene 
Troutdale Formation. 
According to the U.S. Department of Agriculture (USDA) Natural Resources Conservation 
Service (NRCS) Web Soil Survey (WSS), 83% of the site area is mapped as Bornstedt silt 
loam (8B), while the remaining 17% of area is mapped as Delena silt loam (30C).  
Bornstedt silt loam is listed as nonhydric, occuring on 0-6% slopes, is moderately well 
drained, has a Ksat of 0.06 to 0.20 inch per hour (in/hr.), and has the following profile: H1: 
0- to 8-in silt loam, H2: 8- to 33-in silty clay loam, and H3: 33- to 71-in silty clay. Estimated 
depth to ground water is 24- to 36-in, and depth to a restrictive feature is greater than 80-
in. Bornstedt soils are not listed hydric. 
Delena silt loam occurs on 3-12% slopes, is poorly drained, has a Ksat of 0.0 to 0.06 in/hr., 
and has the following profile: H1: 0- to 12-in silt loam, H2: 12- to 25-in silty clay loam, and 
H3: 25- to 60-in silty clay loam. Estimated depth to ground water is 0- to 18-in, and depth 
to the fragipan is 20- to 30-in. Delena Silt Loams are listed hydric. 
Topography. The subject property is located within the US Geological Survey Damascus, 
OR 7.5-minute quadrangle, at an approximate elevation of between 585 and 620 feet 
above mean sea level (see Figure 1). The subject property slopes gently to the north. The 
slope is relatively consistent at about 4 percent with a slight bench and gentle slope to the 
south beginning within approximately 100 meters north of Highway 212. 
Regional Ecology. The climate of the region is typical of the Pacific Northwest interior. It 
is characterized by a long, cool, rainy season from October to May, and a short, warm, dry 
season from June to September. The transition between these two seasons is gradual. 
The climate is influenced primarily by prevailing westerly winds that carry moisture from 
the Pacific Ocean and provide the coast with abundant rainfall. A persistent offshore high-
pressure system blocks most maritime frontal systems from entering the area during the 
summer months. During the winter, however, this high moves southward to the coast of 
California and consequently has minimal effect on the movement of Pacific frontal 
systems.  
The Cascade Mountain Range to the east blocks most continental weather, including 
winter storms that are common west of the Continental Divide. However, occasional 
influxes of cold air from the north penetrate the Willamette Valley through the Columbia 
Gorge. Temperatures in the area seldom exceed 90oF or fall below 0oF. Rainfall averages 
approximately 40 inches annually and occurs primarily between October and March.  
Historically, the region was dominated by evergreen forests with a limited understory. 
Riparian areas along streams and rivers and naturally disturbed areas (e.g., landslides) 
were mixed with deciduous/evergreen forests with dense understory and herbaceous 
layers. Other than disturbed and or riparian/moist soil habitats, the mature undisturbed 
coniferous habitats supported a stable but relatively limited assemblage of plant, 
invertebrate, reptile, amphibian, bird, and mammal species. Anthropogenic disturbance 
over time have increased overall species diversity, but also have limited some species, 
especially those particularly dependent on specific mature habitats such as coniferous 
forests. 
Currently, the region contains remnant or second growth patches of evergreen forest 
outside of urban and suburban limits, and small “hobby” farms and agricultural fields and 
pastures dominate the landscape. While these ecosystems may support an array of 
plants, invertebrates, birds and mammals, and many of these may be abundant, the 
species composition is generally different than that present within mature native or natural 
successional habitats. Representative regional fauna may include: 
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• Numerous invertebrate species. 
• A few frog, salamander, and snake species. 
• Song and perching birds, woodpeckers, grouse, waterfowl, piscivorous birds such 

as herons or kingfishers, scavengers such as crows and vultures, and raptors such 
as owls, hawks, and eagles. 

• Small mammals such as voles and deer mice, medium bodied mammals such as 
raccoons, skunks, and opossum, and large mammals such as deer, cougars, or 
black bear. Wolves have been reintroduced into the state and it is possible they 
are present in the region. 

• Large Mammals such as deer. 
 
However, other than those species particularly suited or accustomed to agricultural, 
suburban, or urban ecosystems, populations of native wildlife are limited and isolated by 
the fragmentation of suitable historic mature habitat. This fragmentation is alleviated to 
some extent nearing the Cascade foothills to the east, where the agro-ecosystems give 
way to primarily second or third growth coniferous forests.  
The Gramor subject property is located on the edge of the urban portion of the small town 
of Damascus. Surrounding properties include forested, agricultural, small farm, and rural 
residential.  
Site Ecology. Site features are illustrated in Figure 2. The 28+ acre site was completely 
cleared and leveled and tilled in 2005 and has been intermittently mowed and tilled since. 
The property currently is early successional grasses (predominantly vernal grass which 
may have been planted), flowering weedy species, and weedy or native shrubs including 
a large predominance of Himalayan Blackberries. A few young conifers, black cottonwood, 
and pussy willow trees are scattered across the property.  
A non-channelized swale exists along or near the property northern boundary. This swale 
collects ephemeral Nonpoint Source Stormwater (NpSS), which, at some depth flows 
southwest onto and across the adjacent property, eventually reaching Richardson Creek 
over half a mile downgradient. Very little to no runoff reaches Noyer Creek. A small portion 
of site runoff is collected in the Highway 212 roadside Point Source Stormwater 
Conveyance (ditch). Typical moist soil vegetation exists in the lower portion of the swale 
at the subject property northwest portion. 
Given the presence of successional upland habitat within the area of new soil dispersion, 
the ecological receptor groups most likely inhabit the property conditions at the time of the 
August 2024 site visit include: 

• Terrestrial plants; 
• Terrestrial invertebrates; 
• Terrestrial birds (primarily songbirds such as robin, junco, finch, and crow); 
• Terrestrial small mammals (primarily voles, shrews, and possibly raccoons, 

skunk and opossum); 
• Limited large mammalian herbivores: black-tailed deer 
• Limited avian predators: individual hawks, owls, bald eagles 
• Limited mammalian predators: individual coyotes. 

With agricultural uses, particularly tillage and row crops, these potential natural inhabitants 
and users of the subject property likely would decrease. 
 



Waters/Wetlands Determination 
Gramor Property, Damascus, Oregon 
 

SEE / ENW 12 December 10, 2024 
Project No. 1972-24001-04 

3.2 SITE LAND AND WATER USE / ALERATIONS 
The subject property is currently zoned for Exclusive Farm Use (EFU). Both residential 
and Farm/light industrial/commercial uses are allowed. This farm property is being 
prepared by T & K Sester Family, LLC to cultivate rotational crops of grass seed and 
nursery stock consistent with T & K Sester Family, LLC’s other agricultural properties. 
ODC Development LLC (seller) and T & K Sester Family, LLC (buyer) have provided a 
letter of project approval agreeing to receive potentially farming impacted soils from the 
source farm property at the subject farm property. Additionally, receipt of this topsoil is 
compatible with County land use in this area, as evidenced by an approved Land Use 
Compatibility Statement. All topsoil received from the source property will be placed within 
the two Soil Placement Areas identified in Figure 3, neither of which extend into the 
ephemeral swale/drainage crossing the northwest corner of the subject property.   Site 
land and water use remain unchanged 

3.3 SOILS 
Surface and shallow subsurface soils data were collected across the subject property and 
described on Routine Wetland Delineation Data Forms (Appendix A).  Upland soils were 
unilaterally reddish brown silt loam to an average depth of approximately 18 inches bgs.  
Below 18 inches bgs soils are a clayey silt/silt loam, which slows infiltration, but holds 
more water, and because of the clay content, is more likely to support the formation of 
infiltrating interflows (Jackson & Klaus, 2018) and thus contribute more water to the swale 
than the silty loam topsoils.  Given the clayey subsurface soils are 18 or more inches bgs 
and are very nearly all sloped, very nearly, if not all, water on the subject property remains 
solely-precipitation based, is not stored, and thus remains ephemeral. 
Subject property surface soils were scraped down to the slightly more dense clayey silt 
and piled for mixing with the incoming farm soil.  The incoming soil was examined and is 
remarkably similar to subject property silt loam surface soil.  After soil mixing and 
amendment, the silty loam surface soils will be thicker, promoting more infiltration and 
higher subsurface water filtering/quality.    
Site soils on the downgradient eastern properties also were remarkably similar to subject 
property soils and water in these adjacent soils is expected to behave very similarly to the 
subject property. Received farm soil amendments were not to be made in the swale, in 
order to not affect water flow from and to adjacent properties.  
Most of the subject property was mapped by the USDA NRCS as non-hydric Bornstedt 
Soils.  The swale along the northern property boundary is broadly mapped as hydric 
Delena soils.  Documented soils (Appendix A) were very similar to Bornstedt soils, except 
within a narrow band along the mid to downgradient swale.  These swale soils did not well 
match the NRCS Delena soils, nor the included Borges soils official descriptions.  Further, 
surface soils within the swale were not hydric during either site visit.   
Both the upland Bornstedt and swale surface soils were underlain by similar clayey silt 
soils.  Because the surface soils were all greater than 12 inches deep in all locations and 
were chroma 2 or greater, no hydric soils were noted across the subject property.  The 
NRCS mapping appears to be incorrect at the subject property and do not seem to 
authorize any soil protections. 
Available evidence suggests there are no “protected” soils at the subject property.  Hence 
the EFU zoning designation.  Certainly, erosion of soils into and along the swale during 
significant precipitation/stormwater events shall be controlled so as not to influence 
downgradient waters. 
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3.4 HYDROLOGY 
Hydrology encompasses the entire ever-changing water cycle which is difficult to assess 
in one short site visit.  As a general simple example, water may be first considered as 
precipitation-based and thus gravitational in nature.  Gravitational water, including 
precipitation infiltrating into soil, forming Nonpoint Source Stormwater (NpSS), or 
becoming the equivalent underground/subsurface infiltration and associated interflow 
which predominantly infiltrates through surface soils (Jackson & Klaus, 2018; e.g., 
underground precipitation and underground stormwater, respectively). In being solely 
precipitation-based, such gravitational “water” is impermanent and thus, fleeting or 
“ephemeral” in nature, as well as being continually oxygenated by precipitation such that 
it cannot become hydric (i.e., anaerobic and electrochemically reducing). Protecting such 
highly variable ever-changing presence of water could feasibly necessitate the protection 
of anywhere and anytime precipitation hits the ground, which certainly is unwarranted, if 
not infeasible. Precipitation-based/gravitational/ephemeral water at or near the soils 
surface cannot be consistently “Protected” precisely because it has no defining 
consistency, duration, nor presence, other than being comprised of certain molecules and 
having recently fallen from the sky.   
Precipitation-based/gravitational/ephemeral water may be “Regulated” and thus controlled 
or manipulated by the property owner in order to protect downgradient protected persons, 
property, or the environment from Point Source (PSS) and/or Nonpoint Source Stormwater 
(NpSS).  A threshold becomes necessary to differentiate predominantly precipitation-
based gravitational water that is to be “regulated/managed” (e.g., NpSS, Point Source 
Stormwater [PSS] Infiltration, and Interflow) from “protected” Waters and/or Water Bodies.  
Hence, the Supreme Court of the United States (SCOTUS) has legally determined that 
such gravitational/ephemeral water becomes “protected” “Waters” (noted by use of the 
plural) as it forms consistency of form and function and distinguished from 
gravitational/ephemeral water in becoming “Relatively Permanent Bodies of Water” citing: 

“And for the reasons explained below, we conclude that the 
Rapanos plurality was correct: The Clean Water Acts’ (CWA’s) use 
of “waters” encompasses “only those relatively permanent, 
standing or continuously flowing bodies of water ‘forming 
geographic[al] features’ that are described in ordinary parlance as 
‘streams, oceans, rivers, and lakes.’” 547 U. S., at 739 (quoting 
Webster’s New International Dictionary 2882 (2d ed. 1954) 
(Webster’s Second); original alterations omitted)“  (Sackett v. 
USEPA, 2013 as cited in Sackett v USEPA, 2023) 

So-defined Waters that are “adjacent” to such already defined Regulatory Water Bodies, 
become similarly jurisdictional only when continuously connected by relatively permanent 
waters.  This reading follows from the CWA’s deliberate use of the plural term “waters.” 
See 547 USC, at 732–733, which typically refers to defined “bodies” of water, or “A Water”, 
which by definition are “geologic features” which shall be “Relatively Permanent”. Per the 
Clean Water Act, “Waters” of the U.S., “Waters” of the State, or any “Waters” of a County 
or City, must actually be “Waters” in order to be protected as such, regardless of isolation 
or varying jurisdiction. The Functions and Values of these Relatively Permanent Waters 
are hugely different and lawfully more significant than those of ephemeral Horton Overland 
Flows and Horton Storage, also known as NpSS, and its underground cousins, Infiltration 
and Infiltrating Interflow (Jackson and Klaus, 2018). 
Relative Permanence specifically infers that any such Waters are not solely precipitation-
based, not predominantly moved vertically by gravitational forces, and thus not rapidly 
dissipating, and thus not ephemeral. Be they Surface or Ground or Underground Waters, 
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such “protected” Waters, or defined Water Bodies, must exist naturally for long enough 
during the year to warrant protection of what it is, and not protection of what it is not, what 
it might be, nor what it may have once been. A condition which is not actually present for 
adequate duration, cannot be permanently protected as a Defined Water Body, including 
not as a protected Wetland, a Water, A Surface Water, A Groundwater, or An Underground 
Water, all of which must actually be Waters in order to be adequately functional as 
justification for protection.  Any “values” not reflective of the functions of these waters 
become capricious and are to be severed from regulatory considerations.  
The threshold between ephemeral (i.e., solely precipitation-based) and relatively 
permanent is most often referred to as water being present at least “seasonally”. But, just 
as for the term “Wetland”, many differing agencies and local jurisdictions consider the 
concepts of “seasonal” in different ways, thus lacking requisite regulatory consistency 
required for statutory protections, particularly as these protections are applied to the taking 
of private property. While generally agreeing there are four seasons in the year, and a 
season therefore is 3 months of said 12 month year, other requisite seasonal presence 
considerations are often ignored, such as in being solely precipitation-based there is 
continued renewal and aeration by precipitation and a rapid predominantly vertical 
gravitational flow (Jackson & Klaus, 2018).  While rarely described in statute or 
administrative code, Sound Eco found the 2021 King County Washington Surface Water 
Manual reasonably addressed seasonal through application of best available science and 
logic, both dictating that if “ephemeral” is associated with the impermanence of rapidly 
dissipating, infiltrating, and aerating precipitation, then Protected Waters, including 
Surface Waters, saturated Ground/Underground Waters, and also anoxic/reducing/hydric 
Wetlands all require a level of seasonal presence, or “base flow”, extending beyond the 
rainy season’s replenishment and aeration. Such longer term presence and base flows 
form when precipitation and resulting ephemeral water or stormwater collects and is 
stored, such as with snowpack, glacier ice, standing ponds and lakes, Ground Waters 
(also Groundwaters), and/or any other Waters, all of which shall temporal and structural 
stability (i.e., longer term pressure) which “stands” up against gravity (i.e., “standing” 
water). Not so coincidentally, it is this pressure, water pressure, which creates a Water 
System (or Water Body; see Darcy’s Law) and with such pressure flow then becomes 
predominantly horizontal, in distinct contrast to vertical gravitational flow of ephemeral or 
solely precipitation-based water. But if Relatively Permanent Waters must be present 
seasonally, also not be continually renewed by precipitation, then the seasonal nature 
must extend at least three months beyond the “rainy season”, which is usually 
characterized by, and limited to, periods of increasing or stable surplus of water entering 
the soil. As the rains decrease, stored water begins to provide base flows, which then 
must support a presence of confined water (Lake, Pond, Stream, Groundwater, 
Underground Water, or Wetland) for at least three months after the rain surplus begins to 
subside, if not after the surplus is exhausted. Thus, Relative Permanency is an existence 
of a confined or contained water that is present at least three months after a surplus of 
rain entering the soil begins to decrease, which along the western portions of Oregon and 
Washington generally is three months after mid to late April, or mid to late July.    
Protected “Waters”, are relatively permanent “geologic features”, existing as physically 
defined conditions, particularly developing upward pressure, present greater than 3 
months after the replenishing surplus of precipitation entering the soils begins to decrease, 
and thus represent “standing” water with a requisite pressurized surface, standing “up” 
against dispersion by predominantly vertical gravity driven infiltration and interflow and of 
enough volume to not rapidly dissipate via evaporation/evapotranspiration. The presence 
of water that does not represent relative permanency, also does not form Protected 
“Waters”. Such water, including Nonpoint Source Stormwater (NpSS)/runoff is specifically 



Waters/Wetlands Determination 
Gramor Property, Damascus, Oregon 
 

SEE / ENW 15 December 10, 2024 
Project No. 1972-24001-04 

defined other than defined Waters/Water Bodies, but rather may be unprotected, 
unregulated, or otherwise regulated conditions (UUORCs), which may create harms to 
adjacent/downgradient persons, property, or the environment. In being UUORCs, such 
above ground or underground water may be controlled and or manipulated by property 
owners (common enemy doctrine) and varying jurisdictions in varying manners, in order 
to not present the downgradient harms to protected persons, protected property, or the 
protected environmental conditions.  
No protected Waters exist on the subject property.  The PSS emanating from the artificially 
human-created western Farm Pond outfall (onto the subject property, and NPSS resulting 
from significant precipitation events all shall be controlled in the protection of downgradient 
waters from flooding, siltation and/or turbidity.  This might, but does not necessarily include 
protecting, enhancing, or restoring natural conditions, particularly as competing beneficial 
uses also must be addressed, coordinated, and managed.  
Metro Title 13 mapping for the subject property shows the swale as a water body and 
presumably an associated riparian habitat.  First, with no channelization and no Relatively 
Permanent Waters, this Title 13 mapping is plainly not representative of protections due 
Waters, but rather can only be representative of PSS or NpSS regulation and control, with 
management of infiltration and interflow so as to reduce downgradient harm.  Further, in 
not having an channel, and thus not being a Water, nor Watercourse of any type, the 
adjacent habitat is not “riparian”, and thus cannot be protected “habitat” as a “buffer” to “a 
water body”.  If there is no Water Body, there can be no further protection due to A Water. 
There is no known higher than normal groundwater recharge distinguishing this function 
at the subject property.  With Groundwater at a depth of 100 ft bgs, nearby watercourse 
are not being recharged by groundwater, and so these recharge functions are not 
particularly differing from any other property and thus are not to be especially protected.  
Further, proposed property uses and management to various beneficial uses either will 
not alter existing infiltration and recharge rates, or any increase may appropriately 
otherwise regulated/managed.   
Engineering design for the new farm soil placement/enhancement shall adequately 
account for the control and maintenance of stormwater functions and values, maintaining 
natural discharge off site toward groundwater and the Noyer Creek Watershed.  This may 
include various manipulation/enhancement of the swale for retention of stormwater.  In 
fact, placement of the soil enhancements themselves will retain, and possibly detain more 
water than existing conditions. 

3.5 ANTECEDENT PRECIPITATION 
The Antecedent Precipitation Tool (APT) version 2.0 (Sprecher and Warne, 2000) was 
originally developed by the Corps  to streamline and automate evaluation of precipitation 
normalcy and other climatic variables to complete wetland delineations whenever an 
assessment of the following site-specific conditions is needed: 1) dry season, 2) drought 
conditions, 3) lower than normal antecedent precipitation, or 4) greater than normal 
antecedent precipitation.  This Antecedent precipitation is often considered in 
Waters/Wetlands evaluations, as precipitation might be a water source for RPWs, 
including Regulatory Wetlands.  The APT was applied to evaluate precipitation three 
months prior to the August site visit and prior to the December 5th and 6th visits.  The 
results are provided in Figures 4 and 5.  Precipitation was slightly drier than normal in and 
prior to August and normal prior to August. The longer term drought index was listed as 
“mild drought”   
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3.6 RELATIVELY PERMANENT WATERS 
Assuming Relatively Permanent Waters (RPWs) are present three months (seasonal) 
after the rainy/wet season, and given that the wet season in the subject property vicinity 
ends in May, then a water-formed channel containing water constituting RPW would be 
present in the swale in August.  There was no water anywhere in the subject property, 
including the swale, during the August 13, 2024 site visit, suggesting the subject property 
swale is not RPW.  The DSL might consider the west-adjacent farm pond to be RPW.  The 
nearest RPW is Noyer creek approximately 800 feet north/northeast from the property 
northeast corner. 
No surface water, nor Surface Waters, nor shallow Groundwaters/Underground Waters 
were located on the subject property during the August 13, 2024 site visit.  No RPWs were 
present.  
Heavy rain occurred in the days before the December 5th and 6th site visit.  Shortly following 
these rains, water was noted in the upper-middle section and lower section of the swale.  
The level of these waters decreased notably over the course of the two day site visit, as it 
was infiltrating and or draining over and as interflow through, the shallow subsurface soils.  
No water was noted exiting the surface, nor shallow subsurface (via an eastern off-site 
drainage ditch) during the site visit.   
During peak runoff a few days earlier, turbid water was noted by others, running out of the 
swale, overland into the adjacent eastern drainage ditch (Figure 6), which flows north to 
Noyer Creek.  No water was flowing in this drainage ditch during either site visit, and water 
noted in the swale decreased, showing the water is precipitation-based, gravitational, 
infiltrating water.   
Watercourses.  At the subject property, there was at the time of the August 13, 2024, site 
visit, an apparently ephemeral non-channelized low gradient swale that cuts diagonally 
southwest to northeast across the northwest property portion (Figure 6).  The swale has 
an overall slight one to two percent slope to the northwest, but the outlet and contours of 
the swale have been blocked and levelled by historical adjacent property agricultural use.  
It also is likely that slow erosion over time has contributed to filling the swale with topsoil.  
There was no channelization within the swale at the time of the August site visit.  Wet soils 
are anecdotally indicated by the lack of farming across portions of the swale and 
associated presence of shrubby vegetation, both evident along the swale in aerial 
photographs. 
Given the effective “dam” across the swale at the adjacent eastern property, water flows 
are blocked or slowed, and “overflowing” the dam at the northeast end of the swale. During 
the December 5th and 6th, 2024 site visit, recent heavy precipitation was observed ponding 
and flowing out of this location, but, without additional rain over the two day site visit span, 
this water flow stopped and the dammed water level dropped notably.  Thus, water at the 
lowest end of the swale is rapidly infiltrating and/or exiting the area via interflow, and is 
not a relatively permanent accumulation. 
During the December 5th/6th site visit surface water puddling also was noted within the 
swale at the subject property northwest corner. It is well considered that this water is the 
collection of overland flow and subsurface interflow that has been temporarily retained by 
the recent construction of a gravel roadbed across the center of the swale including 
placement of the drainage culvert (Figure 6) at an elevation above the swale bottom.  
Thus, similar to the off-site eastern “dam”, the new roadbed has become a barrier to NpSS 
surface flow (Horton overland flow) and subsurface interflow, but these water levels also 
dropped over the two day site visit, indicating the water is infiltrating and/or flowing under 
the new roadbed, albeit at a slower rate than normal runoff within the swale.  Recent 
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actions within the then-dry, Nonwaters swale have slowed the flow and interflow resulting 
from precipitation-based NpSS.  The impression of water presence is indicated, but can 
readily be interpreted to remain precipitation-based, gravitational, oxygenated, water 
dispersing via infiltration and interflow. 
Surface flow in the swale may develop during significant rainfall events and consistent wet 
season oxygenating rains.  This precipitation-based surface flow is toward Noyer Creek 
to the north/northeast, but also dispersing via infiltration and interflow. Given there was no 
defined channel within the undisturbed drainage during the August site visit and no 
ordinary high water mark (OHWM), then the swale itself is not a defined Regulatory 
Stream/Watercourse, and plainly has a discontinuous, artificially created (out of upland 
conditions) surface connection to Noyer Creek 1,500 feet to the northeast.  There are no 
Relatively Permanent Surface Waters at the subject property.  There can be no protected 
“riparian” buffer conditions if there are no such RPWs. 
Records of nearby wells located on the Oregon Water Resources Department’s online 
Well Report Query indicate depth to regional ground water in the vicinity of the subject site 
to be greater than 100 feet below ground surface (bgs). No water wells were registered to 
the subject property during a search of the State of Oregon Water Resources Department 
(OWRD) online database.  Shallow subsurface waters at the subject property are not 
directly connected to the deeper Groundwater Bodies and thus are unlikely to develop 
pressurized water systems with a stable Water Table.  Rather, water observed in a test 
pit will be rising with surplus incoming precipitation and dropping/lowering without 
replenishing precipitation.  Shallow subsurface water at the subject property is either 
precipitation-based infiltration or interflow (which also is continually infiltrating). For the 
purposes of this report, based on observations of surface waters and subsurface clayey 
soil contours, it is assumed that shallow subsurface interflow resulting from infiltration, 
being gravitational in nature and still infiltrating (Jackson & Klaus, 2018),  generally mimics 
topography to the north and northeast along the swale.  Subsurface flows near Highway 
212 may flow from the subject property to the south.  
There is an excavated and dammed farm pond in the swale, immediately west of the 
subject property northwest corner (Figure 6).  This pond has a 12 inch outfall pipe 
discharging to the subject property.  Given the swale is not naturally channelized, this pipe 
is a point source discharge (of collected precipitation-based PSS and/or NpSS) onto the 
subject property.  This point source discharge is being treated by dispersal onto the subject 
property, making it an ORC, which per the Common Enemy Doctrine, by law, may be 
managed, controlled, and preferably dispersed with additional ponding, infiltration, or 
interflow, prior to appropriate discharge toward the next downgradient property in a natural 
discharge area in equal or lesser volumes than that entering the property (Currens v Sleek, 
1999). 
Regulatory Wetlands.  Mowing, tilling and/or tractor traffic across the then dry swale 
disturbed vegetation and some surface soils. Vegetation was fully removed only from 
portions of the swale, leaving adequate onsite and offsite evidence of a limited area of 
listed Facultative and Facultative-Wetland vegetation, but no apparent prevalence of 
Obligate-Wetland plants.  Shallow patchy soil disturbances did not disallow adequate soil 
nor hydrologic assessment.  Therefore, while the lack of Obligate-Wetland vegetation 
suggest the presence of Saturated and Hydric Soil is unlikely, these remaining two 
Wetland Parameters become primary decision factors regarding the presence/absence of 
Regulatory Wetlands. 
Surface soil across the property is very predominantly a chroma of 3 and 4 (See Routine 
Wetland Data Forms in Appendix A).  Surface soils were not removed from a large majority  
the swale area, and so could be readily evaluated for Wetland Hydric Soil Indicators.  
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Within a narrow band of the swale bottom surface soil chroma differs from the rest of the 
subject property, changing from a chroma of 3 and 4 to a chroma of 2 (see Figure 6), being 
noticeably darker brown than upgradient surface soil but still without any redoximorphic 
features. It is likely this change in color is associated with higher organic carbon content 
resulting from leaf/litter collection and decomposition as a result of reduced or lack of past 
tillage, associated with the resulting shrubby vegetation, and with higher but still 
unsaturated water content/collection within the narrow strip, or bottom, of swale.  These 
chroma 2 surface soils were deep enough that the underlying clayey silt subsurface soils 
could not be interpreted as being indicative of Regulatory Wetland conditions.     
Drainage improvements appeared to have been made in proximity to the western Farm 
Pond PSS outfall (Figure 6), exposing the subsurface clayey silt soil (DP-16) also found 
across the subject property and swale.  However, disturbed surface soils from this area 
were readily available (DP-18) and well-reflected undisturbed chroma 2 surface soils in 
the swale.  Thus, the drainage improvements also appear to have been conducted within 
Nonwetland conditions.     While the subsurface clayey silt soil may represent relict or 
current anaerobic and reduced soil conditions, as per the remainder of the swale, these 
clayey silt soils were not originally within 12 inches of the soil surface, and given there 
were no Chroma 1 “black” surface soils present, any surface soils examination prior to 
disturbance would have indicated the presence of Nonhydric and thus Nonwetland soils.   
As noted earlier, the entire onsite swale area is directly downgradient of the artificially 
created/excavated relatively deep western farm pond outfall, which has recently been 
shown to occasionally discharge significant stormwater flows into the swale, and thus over 
time, likely has washed top soils from the area of outfall and contributed non-natural higher 
than normal surface hydrology to the onsite swale area.  The PSS surface discharge into 
the subject property has been appropriately controlled per Oregon Department of 
Agriculture personnel, with the drainage improvements and now a small earthen dam and 
outflow containment/dispersion as control of future non-natural PSS discharge and non-
natural erosion and contribution to downgradient turbidity.  The drainage improvements 
conducted from the Nonwetland swale conditions were part of these stormwater control 
improvements.   
Sound Eco also notes that the roadbed and poorly elevated drain pipe were placed in an 
area of clearly Nonwetland conditions.  Any more certain decision-making regarding the 
swale as Wetlands would require notably longer term hydrologic monitoring and/or in-situ 
measurement, following removal of all non-natural conditions, including the western Farm 
Pond from the swale. Given the water is considered solely precipitation-based and thus 
stormwater in nature, placement of an effective diffuser and/or possibly a settling pond at 
the upper swale reach, or other erosion control measures would seem to result in the 
reduction of potential harms to downgradient persons, property, or the environment. 
Overall, hydrology within the mid and lower swale portions is deemed to not have been 
notably altered.  Given its higher clay content subsurface soil is not being disturbed nor 
channelized.  The volume of interflow that may intersect the swale from upgradient areas 
has not been altered.  With engineering controls for stormwater exiting the newly placed 
farm soils, hydrology will not be altered due to project actions. 

3.7 WETLANDS AS CRITICAL HABITAT 
Much debate is made as to whether Wetlands can be protected as Critical Habitats without 
being Waters, presumably as listed Wetland-Obligate and equivalently adapted 
Facultative-Wetland or Facultative plants “might” become dominant without Relative 
Permanency of any water.  Statutorily, with respect to the takings of private property, the 
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simple answer is that wet-lands cannot be regulatorily defined Wetlands without saturated 
anaerobic and reducing soil conditions AND thus cannot be a Critical Habitat without 
having the equivalent of a prevalence of Obligate-Wetland plants typically adapted to the 
saturated and hydric soil conditions.   
No prevalence of Obligate-Wetland plants was observed at or surrounding the subject 
property.  No Wetland Critical Habitats exist at the subject property. 
Without any RPWs, nor Regulatory Wetlands, there also can be no “Riparian Vegetation”, 
though there may be the same riparian species growing in moist soils anywhere on the 
planet, including the desert.  With no association to RPW, such isolated riparian vegetation 
merits no authorities whatsoever for protection, particularly considering the fact that is 
common, grows anywhere there are adequately moist soils, and so is in no need for 
protection.   
This process of “protecting” knowingly unprotected and unregulated conditions is based 
upon the concepts of the unknown need for climate resiliency.  As presented earlier, 
resiliency is not a regulatory tool authorizing takings of protected species, because it has 
no specific endpoint.  Different species in different locations could become “protected” 
based upon the whims of unknowing individual values.  Agencies (including Counties and 
Cities) attempting to protect non-RPW associated Wetland and Riparian plants are 
arbitrary and capricious, and such protections shall be severed from protections at the 
subject property. 

3.8 NON-CRITICAL HABITAT 
There is no statutory authority for the protection of non-critical habitat.  Thus, generalized 
habitat mapping such as Metro Title 13 may only be an ORC.  Status as an ORC does not 
justify a taking and it therefore becomes another “optional” tool in the beneficial uses 
toolbox, but only as selected by the property owners engineer and the property owner as 
BAT, BMPs, or AKART.  Further, if being based upon arbitrary and capricious individual 
values, again, the concepts of using non-critical habitat as an ORC may be severed from 
consideration.    
The Metro Title 13 high quality habitat mapped across the subject property is likely 
associated with forested conditions which have not existed since 2005 and likely will never 
exist again.  Given the EFU zoning, and conversion to agricultural farmland, this habitat 
overlay has no relevance to needed protections nor regulation, other than maybe the 
maintenance of soil quality and erosion, which are already addressed.  This overlay has 
no statutory authority and should be removed from the subject property. 
 



Waters/Wetlands Determination 
Gramor Property, Damascus, Oregon 
 

SEE / ENW 20 December 10, 2024 
Project No. 1972-24001-04 

4.0 CONCLUSIONS 

The PWB is requiring the property owner to obtain DSL’s approval for filling the designated 
area of the site outside of an already voluntarily established water quality protection buffer 
surrounding the subject property swale, which approval is not required if no 
Waters/Wetlands are impacted.  Thus, the property owner voluntarily submits this report 
for a jurisdictional determination regarding the presence/absence of Federal and/or State 
Waters, including Wetlands.  All jurisdictional Waters (plural intentional) must be Relatively 
Permanent Waters (RPWs), as isolated State Waters/Wetlands must be the same basic 
“Waters” condition as Federal Waters/Wetlands.  
During preparation of the property for approved farm soil amendment, a lower lying swale 
was partially disturbed.  The swale area has been determined herein as being 
Nonwetlands given a lack of hydric soils and suitable hydrology, and thus no Waters nor 
Wetlands have been impacted by the permitted farm soil enhancement project.  All water 
in the swale is ephemeral, solely precipitation-based Point Source (PSS) or Nonpoint 
Source Stormwater (NPSS), which has been adequately controlled by engineering 
controls and BMPs. 
Property owner voluntarily submits this reporting to the DSL for examination of the 
presence of statutorily jurisdictional Waters, including Wetlands being present on the 
subject property.  The property owner looks to ODA for the determination of whether 
further stormwater controls are necessary for the protection of downgradient persons, 
property or the environment.  
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Corps Routine Wetland Delineation Data Forms 
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Representative Site Photographs 
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View looking north showing the graveled access road and swale 
(strawed) crossing the northwest corner of the site. 

View looking west of strawed mapped potential hydric soil area and 
swale (both strawed), which is parallel to the western site boundary.  

The offsite farm pond – fence is along the western site boundary.  

The offsite farm pond.  

Swale 

Offsite Farm Pond 

Mapped Potential 
Hydric Soils 

Swale 
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Pond overflow pipe draining at the west end of the onsite swale – 
view south. 

 
View from the west site boundary northeastward along the swale.  

 
Water ponded in the swale is ephemeral in nature – view northeast.  
 

 
Transition between swale darker chroma 3 (upper left) and non-
swale chroma 3 soil (lower right).  
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Test hole DP15, which is the northernmost data point within the 
mapped potential hydric soil “thumb” – view southwest. 

 
Soil color at DP15 was consistently 5YR 4/4 to 4/3 from surface to 
24-in depth. No redoxymorphic features.  

 
No water in DP15 at 24-in depth. 
 

 
Test hole in non-swale area (DP-21), typical of test holes in all non-
swale areas.  
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Typical of chroma 3 soils found throughout the site. 
 

 
View northeast of the mapped area of potentially hydric soils 
(strawed). 

 
Current site conditions looking south toward upland area – swale is 
in the foreground. 

 
Typical upland forest conditions found at the site.  
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Off-site upland area east of the swale. 
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