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AMENDED EXHIBIT 2 

 

FINDINGS AND DETERMINATION OF RESPONDENT'S CIVIL PENALTY 

PURSUANT TO OREGON ADMINISTRATIVE RULE (OAR) 340-012-0045 

 

VIOLATION NO. 2 Operating air contaminant sources without authorization under the 

Title V Permit, in violation of ORS 468A.045(1)(b). 

 

CLASSIFICATION: DEQ alleges that these are Class I violations according to OAR 340- 

012-0054(1)(e). For purposes of settlement, the civil penalty is 

assessed as Class II violations, according to the default 

classification in OAR 340-012-0053(2). 

 

MAGNITUDE: The magnitude of the violations is moderate pursuant to OAR 340- 

012-0130(1), as there is no selected magnitude specified in OAR 

340-012-0135 applicable to these violations, and the information 

reasonably available to DEQ does not indicate a minor or major 

magnitude. 

 

CIVIL PENALTY FORMULA: The formula for determining the amount of penalty of each 

violation is: BP + [(0.1 x BP) x (P + H + O + M + C)] + EB 

 

"BP" is the base penalty, which is $3,000 for a Class II, moderate magnitude violation in the 

matrix listed in OAR 340-012-0140(2)(b)(A)(ii) and applicable pursuant to OAR 340-012- 

0140(2)(a)(A) because Zenith has a Title V Permit. 

 

"P" is whether Respondent has any prior significant actions, as defined in OAR 340-012- 

0030(19), in the same media as the violation at issue that occurred at a facility owned or 

operated by the same Respondent, and receives a value of 0 according to OAR 340-012- 

0145(2)(a)(A), because there are no prior significant actions. 

 

"H" is Respondent’s history of correcting prior significant actions, and receives a value of 0 

according to OAR 340-012-0145(3)(c) because there is no prior history. 

 

"O" is whether the violation was repeated or ongoing. According to OAR 340-012-0145(4), 

each repeated occurrence of the same violation and each day of a violation with a 

duration of more than one day is a separate occurrence. In this case, DEQ alleges that 

there were 34 occurrences of the violation based on 34 loading events that were not 

authorized under Respondent’s Title V permit. For purposes of penalty assessment, O 

receives a value of 0 according to OAR 340-012-0145(4)(e) because DEQ is assessing a 

separate penalty for each of the 27 marine loading events that Zenith conducted at the 

McCall dock between April 8, 2021 and April 5, 2024, 2024, when Zenith submitted a 

Notice of Approval for the McCall Connection Project. 

 

"M" is the mental state of the Respondent, and receives a value of 8 according to OAR 340-012-

0145(5)(d).  
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"C" is Respondent's efforts to correct or mitigate the violation, and receives a value of -2 

according to OAR 340-012-0145(6)(d). Respondent submitted a Notice of Approval on 

April 5, 2024, in response to DEQ’s Warning Letter. 

 

"EB" is the approximate dollar value of the benefit gained and the costs avoided or delayed as a 

result of the Respondent’s noncompliance. It is designed to “level the playing field” by 

taking away any economic advantage the entity gained and to deter potential violators from 

deciding it is cheaper to violate and pay the penalty than to pay the costs of compliance. In 

this case, “EB” receives a value of $0 because DEQ has insufficient information to calculate 

an economic benefit for this violation. 

 

 

PENALTY CALCULATION: Penalty = BP + [(0.1 x BP) x (P + H + O + M + C)] + EB 

= $3,000 + [(0.1 x $3,000) x (0 + 0 + 0 + 8 + -2)] + $0 

= $3,000 + ($300 x 6) + $0 

= $3,000 + $1,800 + $0 

= $4,800 

 

Zenith conducted 27 marine loading events at the McCall dock between April 8, 2021 and April  

5, 2024, when Zenith submitted a Notice of Approval to DEQ for the McCall Connection 

Project. DEQ is assessing a separate civil penalty for each of these unauthorized loading 

events. Therefore, the total civil penalty is: $4,800 x 27 = $129,600 
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