DEPARTMENT OF HUMAN SERVICES
AGING AND PEOPLE WITH DISABILITIES DIVISION
OREGON ADMINISTRATIVE RULES

CHAPTER 411
DIVISION 58

LONG TERM CARE REFERRAL SERVICES
411-058-0000 Definitions

Unless the context indicates otherwise, the following definitions apply to the
rules in OAR chapter 411, division 058:

(1) "Applicant" means a-the person or entity that-has-submittedsubmitting
an application and disclosure statement to register as a Long Term Care
referral agent_or agency.

(2) “Certificate of Registration” means the document a referral agent or
agency receives when the agent has completed the Department approved
Long Term Care Referral Registry requirements. A Certificate of
Regqistration does not constitute recommendation or endorsement of the
referral agent by the Oregon Department of Human Services, and a
registration does not evidence the accuracy or completeness of the
information set forth in the disclosure statement.

(23) "Client" or "Consumer" means an individual who seeks-ais looking for
a long term care referral for the-individualthemselves or for-anetheron
behalf of another individualperson.

(34) "Compensation" means any substantive financial or material gain from
one or more facilities in a total amount of $1,000 or more during a calendar
year in exchange for providing long term care referral services to those
facilities, including, but not limited to:; gain by salary, benefits, commission,
payment, gift cards, donations, discounts, and-or other items of value that
result in financial or material gain to the person providing long term care
referral services.
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(5) “Consent” means the person must act freely and voluntarily and have
knowledge of the nature of the act or transaction involved.

(46) "Department” means the Oregon Department of Human Services,
Aging and People with Disabilities Program (APD).

(87) "Disclosure" means a written disclosure statement provided by the
referral agent to the client as defined in OAR 411-058-0030.

(68) "Employee" means an individual employed by a referral agent and who
is compensated by an hourly wage, salary or commission.

(#9) "Facility" means:
(a) A long term care facility as defined in ORS 442.015;

(b) A residential care facility as defined in ORS 443.400, including,
but not limited to an assisted living facility and a facility marketed as a
memory care community;

(c) An adult foster home as defined in ORS 443.705; or

(d) A continuing care retirement community as defined in ORS
101.320.

(810) "Independent Contractor" means an individual who is compensated
for long term care referrals by a referral agent and is not otherwise
compensated by an hourly wage or salary.

(811) "Long Term Care Referral" means a referral to a facility for which the
referral agent receives compensation of any kind from the facility.

(4812) "Person" means an individual, corporation, association, firm,

partnership, limited liability company, and joint stock company, as well as
any other entity defined in ORS 174.100.
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(#413) "Placement Information" means any information a referral agent
collects from a client or the subject of placement, including, but not limited
to name, electronic mail address, phone number, zip code, medical history,
income, financial, and information about necessary assistance for activities
of daily living or the reasons for seeking long term care.

(4214) "Referral Agent_or Referral Agency" means a person or as defined
in seection-(4012) of this rule that provides long term care referrals. For
purposes of this rule, the term Referral Agent or Referral Agency is
synonymous in application to these rules. A "Referral Agent" does not
include:

(a) A facility or any of its employees. unless-thefacility-orits
| od o | forral:

(b) A resident or patron of a facility who refers a client to a facility.

| . ; | on from-the facility:

(c) A public body as defined in ORS 174.109.

(4315) "Registry" means a list of referral agents registered with the
Department in accordance with OAR 411-058-06400020.

(#416) "Subject of Placement" means the individual_or client to be placed
with a facility through a long term care referral.

(4817) "Subsequent Facility" means a facility in which:

(a) The subject of placement is referred by a referral agent enters-ato

a facility, moves into the faC|I|tv and later for-which-the subject-of

leaves that facility.;-and

(b) A new referral agent refers the subject of placement to a
subsequent facility.
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(4618) "Subsequent Move" means a move from one facility to another
facility after a subject of placement (client) notifies their referral agent in
writing that the elient—wishes-subject of placement chooses to use the
referral services of anethera new referral agent in-thefor future-fer referrals
to another-other facility(ies).

(19) “Subsequent Referral Agent” means a new referral agent who refers
the subject of placement, for a subsequent move, after a subject of
placement (client) notifies a referral agent in writing that the subject of
placement, chooses to use the services of a different referral agent for
future referrals to another facility(ies).

Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070, 443.370

411-058-0010 Registration RequiredRequirements and Approval

(1) A referral agent who provides long term care referrals to clients must be
registered with the Department.

(2) A referral agent must beregisteredhave a Certificate of Registration
with the Department before:

(a) Advertising, marketing, promoting, or soliciting prospective clients
and facilities regarding Oregon long term care referral placement
services.

(ba) Entering into an agreement to provide long term care referral
service to a client; and

b Solicit ool facilitios:

(c) Collecting compensation from a facility for placement of a client.

(3) Advertising or marketing materials, informational brochures, websites,
and domains owned or operated by a referral agency to provide referral
services information must include the name of the referral agent or
registered entity.

Page 4



(4) If a referral agent maintains a website and domain(s), all websites and
domains must contain a link to the Oregon Licensed Long Term
compliance website listing complaints concerning facilities. If a referral
agency operates in Multhomah County, then they must also provide a link
to the Multnomah County Adult Care Home website.

(25) If the referral agent does not maintain a website, the referral agent
shall notify clients in writing efstateof the Oregon Licensed Long Term
compliance website -agerecy-website-addresses-listing-complaints
concerning-facilitiessand Multnomah County Adult Care Home website, #
applicable- as listed above in (4), if applicable.

H. II . : ithin 60 d ‘ 1 9 f filing. Pt

(6) When a referral is made to a licensed long term care facility for a
subject of placement, a referral agent must ensure the facility’s license is

operational upon making the placement referral.

(37) Applicants must apply for a Certificate of FReglstratlon W|th the
Department or

444—958—@929%}&apph&ahen—m4ﬁpmelad&ard+selesare—sta¥emen#as
described in OAR 411-058- 99390020
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(48) The Department shal-issue-a-notice-offiling-to-will notify the applicant

of receipt of the application for Certificate of Rregistration information within
10 business days. ﬂaﬂer—reee+pt—ef—theeemptetedﬁaepl+eatren—fepreg+stpatlen

(9) The Department shall notify the applicant within 60 business days after

receiving the completed application of the decision to approve or deny a
Certificate of Reqistration.

Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070, 443.373

411-058-0020 Registration_Application and Fees

(1) APPLICATION FOR REGISTRATION:

(a) Appllcatlon for registration must be made to the Department on

must include:

(A) The registration fee as described in section (2) of this rule;

(B) The disclosure statement as described in OAR 411-058-
0030;

(C) General Liability Insurance requirements, as described in
OAR 411-058-606060070; and
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(D) Background Check Requirements, as described in OAR
411-058-0080.

(b) The application is not considered to be complete until the
Department receives all required information and the registration fee.

(c) The_referral agent application-disclosure statement must be

signed forregistration-must-be-sighed-by the individualreferral agent
responsible-fortheregistration.and submitted to the Department for

approval and maintained on record with the Department.-

(d) The referral agent must renew their Rregistration must-be
renewed-with the Department every two years.

(2) REGISTRATION FEE:

(a) The initial application for registration must be accompanied by a
registration fee of $750.

(b) After the initial registration, the subsequent-renewal fee shall be
$500.

(3) ISSUANCE OF REGISTRATION:

(a) The Department shall issue a Ceertificate of Rregistration once
the applicant has:

(A) Submitted a completed application, a disclosure statement
signed by agent, proof of general liability insurance
requirements, proof of background check requirements, and
any other required information.;-and

(B) Met all other requirements as described in Oregon Laws
Chapter 656 (2017) and these rules.
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(b) The Department shall issue a Ceertificate of Rregistration shall
identifythat identifies the person_or entity as a referral agent and
includes-the:

(A) Name__doing business as (DBA), and address of the person
or entity.;

(B) Effective reqistration dates.-eftheregistration;and
(C) Eollowi : : locat typeface: A

certificate that states the following: "A Ceertificate of
Rregistration does not constitute recommendation or
endorsement of the referral agent by the Oregon Department of
Human Services, and this registration does not evidence the
accuracy or completeness of the information set forth in the
disclosure statement."

(c) Fhepersonmustuse-aA copy of the referral agent’s current
Ceertificate of Rregistration_must be included as part of-as-the-cover

page-for- the disclosure statement as described in OAR 411-058-
0030.

(4) If any person and/or referral agent who has not previously met section
(2)(a) and (2)(b) of this rule, and receives compensation as defined by 411-
058-0000(4), then that person must apply for reqgistration as prescribed by
Section (3) of this rule within 30 calendar days of obtaining the amount
prescribed in 411-058-0000(4).

Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070, 443.373

411-058-0030 Disclosure Statement
(1) All applicants must file a disclosure statement with the Department upon

at the time of initial application and registration, with fer-every biannual
registration renewal-thereafter. The disclosure statement must include all
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elements of this rulemay-be-onforms-approved-and-distributed-by-the
Department.

(2) DISCLOSURE STATEMENT: The written disclosure statement must be
conspicuous,providedwritten in eleartangyageplain language, prepared in

a minimum 12 point font, and include the following information:

(a) EACILITY TYPE. A description ef-thelong-term-care-of the type of
facility referral te-be-provided by the referral agent+reluding-the
| 9 'SF : | | I'g | b FSI 9 ;g

(e.q., Adult Foster Home, Assisted Living, Independent Living, etc.)

(b) CONTRACTS WITH FACILITIES. When a referral agent contracts
with facilities, the referral agent must include in their Disclosure
Statement, the statement(s) below verbatim, if applicable to their
business contracts.

R : | , i ion—includi i I
phone number;

(A) [Referral agent name] refers clients only to facilities with
which our agency has contractual agreements.

(B) [Referral agent name] has contractual agreements with
certain facilities and may refer clients to those facilities.
However, we may refer clients to other facilities, as well.

(C) [Referral agent name] has contracts with facilities regarding
placement. These contracts are in effect for [range of time in
months or years].

(c) REFERRAL AGENT FEES. The referral agent must select one of
the statements below and include that statement verbatim in their
Disclosure Statement.

{e)yThereferral-agentsprivacy-poliey;

(A) The fee for referral agent services will be paid by the facility.

Page 9



(B) The fee for referral agent services will be paid by the client.

(C) In addition to selecting one of the above statements the
referral agent shall describe what the referral agent fees cover,
how they will be paid, and whether the referral agent’s right to a
referral fee expires if the client does not move into a referred
facility within a specified period from the time of the referral.

(d) CLIENT CONSENT. The referral agent must obtain client consent

for each instance of sharing or selling a client’'s placement information

with a facility or marketing affiliate:

(d)-A-statement-of-whether the referral agent provides-referrals-only
aciliti ith \which 4 | L ; I

(A) If the referral agent wants to share or sell a client’s
placement information with a facility or marketing affiliate, the
client must authorize the referral agent to share or sell that
placement information. It is preferable this consent be provided
in writing, but it is acceptable the client consent is provided via
email or verbally, if the verbal consent is recorded, and the
referral agent thereafter sends a written disclosure to the client.

(B)The referral agent must be able to document the client’s
consent, and provide it to the Department, upon request.

(e) CLIENT CHOICE TO CHANGE REFERRAL AGENTS. The
referral agent shall inform clients they have an option to change
referral agent once the initial placement has been completed. After
the client has notified a referral agent in writing of the client’s decision
to choose the services of another referral agent, that referral agent
shall not receive compensation from another facility for any
subsequent move.

Lofomopmpopbowlbormoe bopetnres oo for the lone foee con
ferral will i to the reforral v the facilitv.

(f) OWNERSHIP INTEREST. The referral agent shall inform clients
that they may not refer a client to a facility in which the referral agent
or an immediate family member of the referral agent has an
ownership interest.
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(d) CONTACT INFORMATION. The referral agent's contact
information, including, agent name, address, phone number, email
address, and website.

(h) PRIVACY POLICY. The referral agent's privacy policy.

(i) WEBSITE LINKS. If the referral agent does not have a website, the
disclosure statement must include information providing the Oregon
Department of Human Services website listing complaints:
https://ltclicensing.oregon.gov. If a referral agency operates in
Multnomah County, then they must also include information providing
the Multnomah County Adult Care Home website:
https://www3.multco.us/AdultCareOptions/Home/HowToCheckTheCo
mplaintHistory.

(i) Signature and date lines for client or client’s representative.

(38) The disclosure may be made orally if the referral agent makes an
audio recording of the disclosure with consent of the client and thereafter
provides the client with a written disclosure or electronically.

(48) Prior to amendingFeo-amend a disclosure statement, a referral agent
must submit file-al-the amended doecuments-disclosure statement and any
new materials with-to the Department-_for review and approval.

Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070, 443.376

411-058-0040 Prohibited Activities

(1) A referral agent may not share or sell a client's placement information

with er-sell-a-client's-placementinformationte-a facility or marketing affiliate
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without obtaining affirmative-consent from the client for each instance of
sharing or selling the information._per OAR 411-058-0030(2)(d).

(2) A referral agent may not refer a client to a facility in which the referral
agent or an immediate family member of the referral agent has an
ownership interest.

(3) A referral agent may not contact a client who has requested verbally or
in writing via facsimile, email or letter that the referral agent stop contacting
the client.

Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070, 443.376

411-058-0050 Client Records and Placement Information

(1) Health Insurance Portability and Accountability Act (HIPAA). The
referral agent must maintain client placement information in accordance
with HIPAA requlations.

(2) A referral agent must maintain a client's placement information records

documenting the provision of the disclosure statement to the client for a
minimum of three years after the client is no longer receiving services from
that referral agent.

) "EFIE“ET E'gsl.“t st “I'E"“ta"' -client's records I;' ° ':"“"'“ﬁ"“ 5: hree |

(3) A referral agent must provide a client access to the client's placement
information within 10 calendar days of the request.

Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070

411-058-0060 SpecialProvisionsSubsequent Facility
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(1) The first referral agent is prohibited from collecting compensation
involving a contract with a subsequent facility. A facility is a subsequent
facility when:

(a) The subject of placement enters a facility to which the subject of
placement was referred by a first referral agent; and

(b) The subject of the placement enlists a different referral agent to
move to a subsequent (different) facility; and

(c) A different (second) referral agent refers the subject of placement
to a subsequent (different) facility.

ChHtareferralagent |n|au.|tan|.|s ° ”EI;E”EI the-website .“'“'E; E.EI.“.EE"'.' ik

(2) When a referral is made to a subsequent facility for a subject of
placement by the second referral agent as described in section (1) of this
rule, the second referral agent must present evidence of the client’s
decision to change referral agents. This decision by the client prohibits the
first referral agent from receiving compensation for future referrals.

(2} the referral-agent does-not-maintain-a-website; the referral- agent shall




1.-2018.
Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070, 443.376

411-058-0070 General Liability Insurance Requirements

(1) An applicant must demonstrate that it maintains at least $1ene million in
general liability insurance, as described in OAR 411-058-0020.

(2) A referral agent must maintain at least ene-$1 million in general liability
insurance throughout its-their entire period of certificate-Certificate of

registrationReqistration.

(3) A referral agent must demonstrate that it maintains at least $1ene
million in general liability insurance upon renewal of registration.

Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070, 443.373

411-058-0080 Background Check Requirements

(1) Any referral agent, including any employee, owner, or operator of a
referral agent thatwho provides long term care referrals to clients, and who
comes into direct contact with clients must eemplete-pass a criminal
background check precess-every 24 months as described in section (3) of
this rule with-an-outcome-of-approved- Any individual who has been
convicted of any crime that is disqualifying under 407-007-281, or been
found by a court of law or disciplinary authority to have abused, neglected,
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financially exploited or abandoned a vulnerable adult or minor, will not pass
the background check process. Direct contact with clients includes:

(a) In-person contact with clients.;

(b) Telephone contact with clients to obtain client-specific information,
including, but not restricted to a client's medical, financial, and long term
care needs.:

(c) Electronic communication with clients to obtain client-specific
information, including, but not restricted to a client's medical, financial,
and long term care needs.;-or

(d) Contact with clients through written communication via US mail,
other delivery services, or facsimile to obtain client-specific information,
including, but not restricted to a client's medical, financial, and long term
care needs.

(2) If a referral agent or employee is hired on a preliminary basis pursuant
to OAR 407-007-0315 or a substantially similar process used by a
background check entity as described in OAR 411-058-0080(3) through (7),
active supervision of the referral agent or employee shall include that the
person supervising:

(a) Knows where the referral agent or employee is and what the
referral agent or employee is doing.;and

(b) Periodically observes the action of the employee through in-
person, telephonic, or electronic contact with the agent or employee.

(3) Any referral agent, including any employee of a referral agent that-who
provides long term care referrals to clients and who comes into direct
contact with clients, as described in 411-058-0080(1), must undergo a
background check process substantially similar to the process described in
OAR 407-007-0200 to 407-007-63206-0370 with an outcome of approved.
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(4) As an alternative to utilizing Oregon Department of Human Services’
DPHS’ Background Check Unit, referral agents may utilize background
check entities that are accredited by the National Association of
Professional Background Screeners, subject to these rules.

(5) Referral agents utilizing alternative background check entities per 411-
058-0080(4) must obtain prior authorization from the Oregon Department of
Human Services as described in 411-058-0080(6).

(6) The Oregon Department of Human Services will approve a referral
agent’s use of an alternate background check entity, which demonstrably
meets the requirements of this rule, if the referral agent provides:

(a) A notarized affidavit from the background check entity describing
and demonstrating that the entity’s background check process utilized
for referral agents is substantially similartelike the process defined in
OAR 407-007-0200 to 407-007-83260370.

(b) The affidavit must include a detailed account of how the entity’s
process deviates from OAR 407-007-0200 to 407-007-03200370.

(c) The affidavit must include the affiant’s title and role in the entity.
(7) The Oregon Department of Human Services shall review in good faith
and prior-authorize, deny, or seek additional information from the referral
agent’s choice of nationally accredited background check entity within 15

calendar days of submission of the request and affidavit.

Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070, 443.373

411-058-0090 Administrative Sanctions and Civil Penalties

The Department may impose an administrative sanction or a civil penalty
aqainst a referral agent for non-compliance with these rules, as follows:
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(1) ADMINISTRATIVE SANCTION. The Department may deny, suspend,
revoke or refuse to renew a registration when the Department finds:

(a) There has been substantial failure to comply with these rules or
where there is substantial non-compliance with local codes and
ordinances or any other state or federal law or rule applicable to
rights of clients receiving the services under these rules;

(b) The application or renewal for the Certificate of Reqistration
contains fraudulent information or material misrepresentations;

(c) The referral agent fails to comply with a final order of the
Department to correct a violation of these rules for which an
administrative sanction has been imposed; or

(d) The referral agent fails to comply with a final order of the
Department imposing an administrative sanction.

(e) There has been abuse of a client as defined in OAR 411-020-
0002 and 411-085-0005.

b} Denial o o, fusal . on.
(2) CIVIL PENALTIES. The Department may impose civil penalties as

follows:

(a) $750 on a long term care referral agent that is not reqistered with
the Department. If the long term care referral agent fails to reqister,
then this civil penalty will increase on the following schedule, up to:

(A) $1,500, after failing to register within 30 calendar days of
notice of non-compliance.
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(B) $3,000, after failing to register within 60 calendar days of
notice of non-compliance.

(C) $6.000, after failing to reqgister within 90 calendar days of
notice of non-compliance.

(D) $10,000, after failing to register within 120 or more calendar
days of notice of non-compliance.

(b) $500 per violation for failure to provide a client or their
representative a disclosure statement.

(c) No more than $500 per violation for employing an individual who
has not completed a background check and has not been hired on a
preliminary basis, as described in OAR 411-058-0080. Failure to
correct this violation within seven business days of notice of non-
compliance shall result in a penalty of up to $1,000 per violation.
Subsequent failure to correct this violation within seven business
days of the second notice of non-compliance shall result in a penalty
of up to $250 per violation, per business day until the violation is
corrected.

(d) Maximum of $2,500 per violation if a client’s placement
information is shared or sold without obtaining the client’'s consent, as
described in OAR 411-058-0040.

(e) Maximum of $2,500 per violation if a referral agent refers a client
to a facility in which the referral agent or an immediate family member
of the referral agent has an ownership interest.

(f) Maximum of $1,000 per violation if a referral agent fails to stop
contacting a client who has requested in writing that the referral agent
stop contacting that client.

(g) Maximum of $500 per violation for non-compliance of client
records requirements as described in OAR 411-058-0050.
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(h) $1.000 for failure to maintain General Liability insurance, as
described in OAR 411-058-0070.

(i) Maximum of $250 per violation for any general violation not
otherwise specified in this rule.

2 1f the [ inistrati onitshal
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Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070, 443.373

411-058-0100 Civil-Penalties-Notice and Hearing Rights

(1) NOTICE. A notice of administrative sanction or civil penalty shall follow
procedures established by ORS 183.745 “Civil Penalty Procedures” and be
sent by mail, certified mail or electronic mail and shall include:

(a) A reference to the specific sections of the statute, and rules
involved.

(b) A short and plain statement of the matters asserted or charged.

(c) A statement of the amount of the penalty or penalties imposed.

(d) A statement of that the referral agent has a right to request a
contested case hearing.

(e) A statement of the authority and jurisdiction under which the
hearing is to be held.

(f) A statement that the notice becomes a final order upon default if
the referral agent fails to request a hearing within the specified time.




(2) APPEAL RIGHTS. The referral agent has the right to both an informal
review and a contested case hearing. The referral agent must request
either an informal review or a contested case hearing within 30 calendar
days from the date notice is served. Any request by the referral agent must
be in writing and the Department must receive the referral agent’s written

(3) AGENCY RESPONSE. Within 30 calendar days of receipt of the referral
agent’s written request, the Department director or designee shall review all
material relating to the request, including any written documentation
submitted by the referral agent by the 30 calendar day deadline. Based on
a review of the material, the director or designee shall determine whether
to:

(a) Overturn the Department’s original decision, in which case the
decision shall be rescinded immediately:

(b) Hold an informal review to allow the referral agent to explain their
position. In this case, the referral agent will be contacted, and an
informal review will be scheduled.

(c) Sustain the Department’s original decision. The decision of the
Department director or designee is subject to a contested case
hearing under ORS 183.310 to 183.550. The referral agent has 30
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days from the date of the notice of the Department’s decision to
request a contested case.

(4) FINAL DECISION IF NO REQUEST. If a referral agent fails to submit a
written request for an informal review or contested case hearing within 30
calendar days of receipt of the notice described in paragraph (2) of this
section, the Department’s original decision shall become a final order of the
Department by default.

(5) HEARINGS. All hearings shall be conducted according to the applicable
provisions of ORS Chapter 183.

(6) If after a hearing, the referral agent is found to be in violation of a
statute, rule, or order, an order may be entered assessing a civil penalty or

(7) If the order is not appealed, the amount of any civil penalty is payable

within the timeframe established in ORS 183.745. If the order is appealed
and is sustained, the amount of the penalty is payable within the timeframe
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in ORS 183.745. The order, if not appealed or sustained on appeal, shall
constitute a judgment and may be filed in accordance with the provisions of
ORS 18.005 to 18.428. Execution may be issued upon the order in the
same manner as execution upon a judgement of a court of record.
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Stat. Auth.: ORS 409.050, 410.070, 443.373
Stats. Implemented: ORS 409.050, 410.070, 443.373
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