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AMEND:
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RULE SUMMARY:

Include a summary for each rule included in this filing.

The Department needs to immediately amend the rules in OAR 411-015-0006 and 411-015-
0008 to:

e Remove 411-015-0006(3)(b), which states the case managers consideration of an
individual’s understanding of the risks and consequences of refusal to take prescribed
medications as a reason to deny services.

e 411-015-0006 is also being amended to add additional details to clarify tasks for the
activities of daily living.

e Clarify in 411-015-0008 that case managers must consider an individual’s ability to
full complete an activity and consider the individual’s ability complete the tasks of
the activity in a “dignified” manner.

e Make changes rules to: correct grammatical errors; update terminology consistent
with law or Department practice; and improve the accuracy, organization, structure,
and clarity of the rules.

STATEMENT OF NEED AND JUSTIFICATION

Need for the Rule(s):
The Department needs to immediately amend the rules in OAR 411-015-0006 and 411-015-
0008 to address concerns legal advocates raised surrounding the rules.
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The Department is doing this by:

e Removing 411-015-0006(3)(b), the case managers consideration of an individual’s
understanding of the risks and consequences of refusal to take prescribed medications as a
reason to deny services.

e Adding additional details to better explain the tasks described in OAR 411-015-0006.

e Clarifying, in 411-015-0008(1)(a)(A), that case managers must consider an individual’s
ability to full complete an activity and consider the individual’s ability complete the tasks
of the activity in a “dignified” manner.

e Making changes to: correct grammatical errors; update terminology consistent with law or
Department practice; and improve the accuracy, organization, structure, and clarity of the
rules.

Justification of Temporary Filing:

Failure to act promptly and immediately to amend OAR chapter 411, divisions 015 would result
in serious prejudice to the public interest, the Department, local offices, and consumers. The
changes need to be made immediately to help ensure case managers assess individuals with
potential cognitive impairments who are refusing to take medication. Improperly assessing
consumers could lead to inappropriately denying individuals who should be receiving Medicaid
Long Term Services and Supports.

Failure to clarify that case managers must consider an individual’s dignity and safety while
considering their ability to complete tasks could lead to the agency inappropriately denying
individuals critical services and supports.

Documents Relied Upon, and where they are available:

No documents were relied upon to make these changes. Conversations with legal advocates
voicing concerns about specific individuals’ situations drove these changes. The changes were
agreed upon in negotiation with legal advocates.
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DEPARTMENT OF HUMAN SERVICES
AGING AND PEOPLE WITH DISABILITIES
OREGON ADMINISTRATIVE RULES

CHAPTER 411
DIVISION 15

LONG-TERM CARE SERVICE PRIORITIES FOR INDIVIDUALS SERVED
411-015-0006 Activities of Daily Living (ADL)

(1) Evaluation of the individual's need for assistance in activities of daily
living is based on:

(a) The individual's ability to complete activities, components, and
tasks rather than the services provided,;

(b) How the individual functioned during the 30 days prior to the
assessment date, with consideration of how the person is likely to
function in the 30 days following the assessment date; and

(c) Evidence of the actual or predicted need for assistance of another
person within the assessment time frame, and it must not be based
on possible or preventative needs.

(2) Bathing and personal hygiene. This activity of daily living is
comprised of two components, which are bathing and personal hygiene. To
be considered assist, the individual must require assistance in bathing or
full assistance in hygiene. To be considered full assist, the individual must
require full assistance in bathing.

(a) Bathing means the tasks of washing the body, washing hair, using
assistive devices if needed, or getting in and out of the bathtub or

shower._This includes. but is not limited to, sponge bathes. bed

bathes. bathing in a tub. or showering. For individuals who are
confined to a bed, bathing is assessed without considering the need

to get in or out of the bathtub or shower.
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(A) Assist: Even with assistive devices, the individual requires
assistance of another person for a task of bathing at least one
day each week totaling four days per month. This means
hands-on assistance, cueing, or stand-by presence during the
activity.

(B) Full Assist: Even with assistive devices, the individual is
unable to accomplish any task of bathing without the assistance
of another person. This means the individual needs hands-on
assistance of another person through all tasks of the activity,
every time the activity is attempted.

(b) Personal hygiene means the tasks of shaving, caring for the
mouth, or assistance with the tasks of menstruation care. _This

includes, shaving the face. legs. or other desired areas, brushing

teeth or maintaining dentures. and using tampons or pads to address
menstrual needs.

(A) Assist: Even with assistive devices, the individual requires
assistance of another person for a task of personal hygiene at
least one day each week totaling four days per month. This
means hands-on assistance, cueing, or stand-by presence
during the activity.

(B) Full Assist: Even with assistive devices, the individual is
unable to accomplish at least two personal hygiene tasks,
without the assistance of another person. This means the
individual needs hands-on assistance of another person
through all tasks, every time the activity is attempted.

(3) Cognition refers to how the individual is able to use information, make
decisions, and ensure their daily needs are met. There are four
components to cognition: self-preservation, decision-making, ability to
make one's self-understood, and unsafe behaviors. For purposes of this
rule, assist levels are defined within each of the four components.
Individuals assessed as minimal assist may receive cognition hours as
defined in OAR 411-030. For each assist level, individuals must have a
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documented history of actions or behaviors demonstrating they need
assistance with ensuring their health and safety.

(a) An individual's ability to manage any component of cognition, as
defined in this rule, is assessed by how the individual is able to
function without the assistance of another person.

(be) The assessment time frame in OAR 411-015-0008 shall be
expanded when assessing cognition. A documented history
demonstrating the need for assistance that occurred more than 30
days prior to the assessment date shall be considered if need would
likely reoccur in the absence of existing supports.

(cd) An individual under age 65, with cognition needs driven by a
mental illness, emotional disorder, or substance abuse disorder does
not meet the criteria for service eligibility per OAR 411-015-0015.

(de) To assess an individual as meeting the assist criteria for
cognition, an individual must require:

(A) Substantial assistance in one of the four components of
cognition;_or

(2 fesistboren o lopen tape s ot fonr corpropante of
tion:

(BS) Minimal assistance in at least two of the four components
of cognition.
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(ef) To meet the criteria for full assist in cognition an individual must
require:

(A) Full assistance in at least one of the four components of
coghnition; or

(B) Substantial Assistance in at least two of the four
components.

(fg) The four components of cognition are:

(A) SELF-PRESERVATION. Self-Preservation means an
individual’s actions or behaviors reflect the individual's
understanding of their health and safety needs and how to meet
those needs. Self-preservation refers to an individual's ability to
recognize and take action in a changing environment or a
potentially harmful situation.

(i) Self-Preservation includes, but is not limited to an
individual:

(I) Being oriented to their community and
surroundings such that they can find their way to
their home or care setting.

(1) Understanding how to safely use appliances.

(1I1) Understanding how to take their medications.

(IV) Understanding how to protect themselves from
abuse, neglect or exploitation.

(V) Understanding how to meet their basic health
and safety needs.
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(i) Self-preservation does not include the individual
engaging in acts that may be risky or life threatening
when the individual understands the potential
consequences of their actions.

(i) Self-preservation includes the following assistance
types (see OAR 411-015-0005) unless otherwise
indicated in the assist level:

(1) Cueing.

(1) Hands-on.

(111) Monitoring.
(IV) Reassurance.
(V) Redirection.
(V1) Support.

(iv) Minimal Assist: The individual needs assistance at
least one day each month to ensure they are able to meet
their basic health and safety needs because they are
unable to act on the need for self-preservation or they are
unable to understand the need for self-preservation. The
need may be event specific.

(v) Substantial Assist: The individual requires assistance
because they are unable to act on the need for self-
preservation nor understand the need for self-
preservation at least daily.

(vi) Full Assist: The individual requires assistance to
ensure that they meet their basic health and safety needs
throughout each day. The individual is not able to be left
alone without risk of harm to themselves or others or the
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individual would experience significant negative health
outcomes. This does not include assistance types of
support or monitoring.

(B) DECISION-MAKING. Decision-making means an
individual’s ability to make everyday decisions about ADLSs,
IADLs, and the tasks that comprise those activities. An
individual needs assistance if that individual demonstrates they
are unable to make decisions, needs help understanding how
to accomplish the tasks necessary to complete a decision, or
does not understand the risks or consequences of their
decisions.

(i) Decision-making includes the following assistance
types, unless otherwise indicated in the assist definitions:

(1) Cueing.

(1) Hands-on.

(111) Monitoring.

(IV) Redirection.

(V) Support.
(i) Minimal Assist: The individual requires assistance at
least one day each month with decision-making. The
need may be event specific.
(i) Substantial Assist: The individual requires assistance
in decision-making and completion of ADL and IADL
tasks at least daily.
(iv) Full Assist: The individual requires assistance

throughout each day in order to make decisions,
understand the tasks necessary to complete ADLs and
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IADLs critical to one’s health and safety. The individual
may not be left alone without risk of harm to themselves
or others or the individual would experience significant
negative health outcomes. This does not include
assistance types of support or monitoring.

(C) ABILITY TO MAKE SELF-UNDERSTOOD. Ability to make
self-understood means an individual’s cognitive ability to
communicate or express needs, opinions, or urgent problems,
whether in speech, writing, sign language, body language,
symbols, pictures, or a combination of these including use of
assistive technology. An individual with a cognitive impairment
in this component demonstrates an inability to express
themselves clearly to the point their needs cannot be met
independently.

(i) Ability to make self-understood does not include the
need for assistance due to language barriers or physical
limitations to communicate.
(ii) Ability to make self-understood includes the following
assistance types, unless otherwise indicated in the assist
definitions:

(1) Cueing.

(1) Monitoring.

(Ill) Reassurance.

(IV) Redirection.

(V) Support.

(i) Minimal Assist: The individual requires assistance at
least one day each month in finding the right words or in
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finishing their thoughts to ensure their health and safety
needs. The need may be event specific.

(iv) Substantial Assist: The individual requires assistance
to communicate their health and safety needs at least
daily.

(v) Full Assist: The individual requires assistance
throughout each day to communicate and is rarely or
never understood and cannot be left alone without risk of
harm to themselves or others or the individual would
experience significant negative health outcomes. Full
assist includes hands on assistance in addition to the
assist definition included in paragraph (c). This does not
include assistance types of support or monitoring.

(D) CHALLENGING BEHAVIORS. Challenging Behaviors
means an individual exhibits behaviors that negatively impact
their own or others’ health or safety. An individual who requires
assistance with challenging behaviors does not understand the
impact or outcome of their decisions or actions.

(i) Challenging behaviors include, but are not limited to,
those behaviors that are verbally or physically aggressive
and socially inappropriate or disruptive.

(i) Challenging behaviors does not include the individual
exhibiting behaviors when the individual understands the
potential risks and consequences of their actions.

(iif) Challenging behaviors includes the following
assistance types, unless otherwise indicated in the assist
definitions:

(1) Cueing.

(1) Hands-on.
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(111) Monitoring.
(IV) Redirection.

(iv) Minimal Assist: The individual requires assistance at
least one day each month dealing with a behavior that
may negatively impact their own or others’ health or
safety. The individual sometimes displays challenging
behaviors, but can be distracted and is able to self-
regulate behaviors with reassurance or cueing. Minimal
assist includes reassurance assistance.

(v) Substantial Assist: The individual requires assistance
In managing or mitigating their behaviors at least daily.
The individual displays challenging behaviors and
assistance is needed because the individual is unable to
self-regulate the behaviors and does not understand the
consequences of their behaviors.

(vi) Full Assist: The individual displays challenging
behaviors that require additional support to prevent
significant harm to themselves or others. The individual
needs constant assistance to the level that the individual
may not be left alone without risk of harm to themselves
or others or the individual would experience significant
negative health outcomes. This does not include
assistance types of monitoring.

(4) Dressing and Grooming: This activity of daily living is comprised
of two components: dressing and grooming. To be considered Assist, the
individual must require assistance in dressing or full assistance in
grooming. To be considered Full Assist the individual must require full
assistance in dressing:

(a) Dressing means the tasks of putting on and taking off clothing or
shoes and socks._This includes. but is not limited to. the
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(A) Assist: Even with assistive devices, the individual is unable
to accomplish some tasks of dressing without the assistance of
another person at least one time each week totaling four days
per month. This means hands-on assistance, cueing, or stand-
by presence during the activity.

(B) Full Assist: Even with assistive devices, the individual is
unable to accomplish any tasks of dressing without the
assistance of another person. This means the individual needs
hands-on assistance through all tasks of the activity, every time
the activity is attempted.

(b) Grooming means components of nail and hair care._This includes,
clipping and filing both toe nails and finger nails. and includes

brushing. combing. braiding. or otherwise maintaining one’s hair.

(A) Assist: Even with assistive devices, the individual is unable
to accomplish tasks of grooming, without the assistance of
another person at least one time each week totaling four days
per month. This means hands-on assistance, cueing, or stand-
by presence during the activity.

(B) Full Assist: Even with assistive devices, the individual is
unable to perform any tasks of grooming without the assistance
of another person. This means the individual needs hands-on
assistance of another person through all tasks of the activity,
every time the activity is attempted.

(5) Eating means the tasks of eating, feeding, nutritional IV set up, or
feeding tube set-up by another person and may include using assistive
devices.
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27
28
29
30
31
32
33
34
35
36

(a) Assist: When eating, the individual requires another person to be
within sight and immediately available to actively provide hands-on
assistance with feeding, special utensils, or immediate hands-on
assistance to address choking, or cueing during the act of eating at
least one time each week totaling four days per month during the
assessment timeframe.

(b) Full Assist: When eating, the individual always requires one-on-
one assistance through all tasks of the activity for direct feeding,
constant cueing to prevent choking or aspiration every time the
activity is attempted.

(6) Elimination is comprised of three components, which are bladder,
bowel, and toileting. To be considered assist, the individual must require
assistance in at least one of the three components inside the home or care
setting. To be considered full assist the individual must require full
assistance in any of the three components inside the home or care setting.
Dialysis care needs are not assessed as part of elimination.

(a) Bladder means the tasks of catheter care and ostomy care.

(A) Assist: Even with assistive devices, the individual requires
hands-on assistance with a task of bladder at least one day
each week totaling four days per month during the assessment
timeframe.

(B) Full Assist: The individual requires hands-on assistance of
another person to complete all tasks of bladder care every time
the task is attempted even with assistive devices.

(b) Bowel means the tasks of digital stimulation, suppository insertion,
ostomy care, and enemas.

(A) Assist: Even with assistive devices, the individual requires
hands-on assistance with a task of bowel care at least one day
each week totaling four days per month during the assessment
timeframe.
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(B) Full Assist: The individual requires hands-on assistance of
another person to complete all tasks of bowel care every time
the task is attempted, even with assistive devices.

(c) Toileting means tasks requiring the hands-on assistance of
another person to cleanse after elimination, change soiled
incontinence supplies or soiled clothing, adjust clothing to enable
elimination, or cue to prevent incontinence.

(A) Assist: Even with assistive devices, the individual requires
hands-on assistance from another person with a task of
toileting or cueing to prevent incontinence at least one day each
week totaling four days per month during the assessment
timeframe.

(B) Full Assist: The individual is unable to accomplish all tasks
of toileting without the assistance of another person. This
means the individual needs assistance of another person
through all tasks of the activity, every time the activity is
attempted.

(7) Mobility is comprised of two components, which are ambulation and
transfer. In the mobility cluster only, assistance is categorized into three
levels. To be considered Minimal Assist, the individual must require
minimal assistance in ambulation. To be considered Substantial Assist, the
individual must require substantial assistance with ambulation or an assist
with transfer. To be considered Full Assist, the individual must require full
assistance with ambulation or transfer.

(a) Mobility does not include getting in and out of a motor vehicle, or
getting in or out of a bathtub or shower.

(b) Mobility, for the purposes of this rule, inside the home or care

setting, means inside the entrance to the client's home or apartment
unit or inside the care setting (as defined in OAR 411-015-0005).
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Courtyards, balconies, stairs or hallways exterior to the doorway of
the home or apartment unit are not considered inside.

(c) A history of falls with an inability to rise without the assistance of
another person, or with negative physical health consequences, may
be considered in assessing ambulation or transfer if they occur within
the assessment time frame. Falls prior to the assessment time frame,
or the need for prevention of falls alone, even if recommended by
medical personnel, is not sufficient to qualify for assistance in
ambulation or transfer.

(d) Ambulation means the activity of moving around both inside and
outside the home or care setting. This includes assessing the
individual’s needs after taking into consideration their level of
independence while using assistive devices such as walkers, canes,
crutches, manual and electric wheelchairs, and motorized scooters.
Ambulation does not include exercise or physical therapy.

(A) Minimal Assist: Even with assistive devices, the individual
requires hands-on assistance from another person to ambulate
outside the home or care setting at least once each week,
totaling four days per month. The individual requires hands-on
assistance from another person to ambulate inside their home
or care setting less than one day each week.

(B) Substantial Assist: Even with assistive devices the
individual requires hands-on assistance from another person to
ambulate inside their home or care setting at least one day
each week totaling four days per month.

(C) Full Assist: Even with assistive devices, the individual
requires hands-on assistance from another person to ambulate
every time the activity is attempted. Individuals who are
confined to bed are a full assist in ambulation.

(e) Transfer means the tasks of moving to or from a chair, bed,
toileting area, or wheelchair using assistive devices, if needed. This

Page 13



© 0 N O 0o B~ WDN P

includes assessing one’s ability to transfer from areas used on a daily
or reqular basis, such as. sofas, chairs, recliners, bed, and other
areas based on their reasonable personal preferences. Fhis-ineludes
repositioning for individuals confined to bed or wheelchairWwhen
individuals are confined to their bed or a wheelchair repositioning is
also a task included in transfers. This assistance must be required
because of the individual's physical limitations, not their physical
location or personal preference.

(A) Assist: Even with assistive devices, the individual requires
hands-on assistance with a task of transferring inside the home
or care setting at least one day each week totaling at least four
days per month.

(B) Full Assist: The individual requires hands-on assistance
from another person every time the activity is attempted, even
with assistive devices.

Stat. Auth.: ORS 410.070
Stats. Implemented: ORS 410.070

411-015-0008 Assessments
(1) ASSESSMENT.
(a) The assessment process:

(A) Identifies an individual's ability to_fully perform_in a safe and

dignified manner comparable with how tasks would be

performed by an individual not receiving Medicaid Long Term
Services and Supports (MLTSS), the tasks described within

activities of daily living in OAR 411-015-0006 and instrumental
activities of daily living in OAR 411-015-0007{self-management-

tasks),

(B) Determines an individual's ability to address health and
safety concerns; and
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(C) Includes an individual's preferences to meet service needs.

(b) A case manager must conduct an assessment in accordance with
the standards of practice established by the Department.

(c) A case manager must assess an individual's abilities, regardless
of, architectural modifications, assistive devices, or services provided
In a care setting, alternative service resources, or other community
providers.

(d) The time frame of reference for evaluation is 30 days prior to the
assessment date, with consideration of how the individual is likely to
function in the 30 days following the assessment date.

(A) In order to be eligible, an individual must demonstrate the
need for assistance of another person within the assessment
time frame and expect the need to be on-going beyond the
assessment time frame.

(B) The time frame for assessing the cognition and-behavior
activity of daily living may be extended as described in OAR
411-015-0006.

(e) The assessment must be conducted at least annually, or when
requested by an individual, with a standardized assessment tool,
approved by a Department case manager, or other qualified
Department or AAA representative.

(f) The initial assessment must be conducted face to face, inan
individual's home or care setting.

(9) All re-assessments must be conducted face to face in an
individual's home or care setting, unless there is a compelling reason
to meet elsewhere and the individual requests an alternative location.
Case managers must visit an individual's home or care setting to
complete the re-assessment and identify service plan needs, as well
as safety and risk concerns.

(A) Individuals must be sent a notice of the need for re-
assessment a minimum of 14 days in advance.
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(B) Consumer requested re-assessments, based on a change
in the consumer's condition or service needs, are exempt from
the 14-day advance notice requirement.

(h) An individual may request the presence of natural supports at any
assessment.

(i) Assessment times must be scheduled within business days and
hours unless extraordinary circumstances necessitate an alternate
time. If an alternate time is necessary, an individual must request the
after-hours appointment, and coordinate a mutually acceptable
appointment time with the local Department or AAA office.

(j) An individual, or the individual's representative, has the
responsibility to participate; in, and provide information necessary to,
complete assessments and re-assessments within the time frame
requested by the Department.

(A) Failure to participate in_the assessment or reassessment
process or to provide requested assessment or re-assessment
information within the application time frame, results in a denial
of service eligibility.

(B) The Department may allow additional time if circumstances
beyond the control of the individual, or the individual's
representative, prevent timely participation or submission of
information.

(2) SERVICE PLAN.

(a) An individual being assessed, others identified by the individual,
and a case manager must consider the service options as well as
assistive devices, architectural modifications, and other alternative
service resources as defined in OAR 411-015-0005 to meet an
individual's service needs identified in the assessment process.

(b) A case manager is responsible for:

(A) Determining eligibility for specific services;
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(B) Presenting service options, resources, and alternatives to
an individual to assist the individual in making informed choices
and decisions;

(C) Identifying goals, preferences, and risks; and

(D) Assessing the cost effectiveness of an individual's service
plan.

(c) A case manager must monitor the service plan and make
adjustments as needed.

(d) An eligible individual, or the individual's representative, is
responsible for choosing and assisting in developing less costly
service alternatives.

(e) The service plan payment must be considered full payment for the
Medicaid home and community-based services rendered. Under no
circumstances, may any provider demand or receive additional
payment for Medicaid home and community-based services from an
eligible individual or any other source.

Stat. Auth.: ORS 410.070
Stats. Implemented: ORS 410.070
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