RAC AFH 411-052
Implementing SB 917 (2019)

RAC411-052, SB 917 - AFH

March 11th, RAC Safety, Oversight &
2020 Quality Unit

3406 Cherry Ave NE
Salem, OR 97303

Room #123
Type of In Person RAC
meeting
Note taker Eleni Gialoyrakes
Attendees In person: Erin Jacobsen, Lia Knauss,

Kristina Krause, Lynn Beaton,
Kyle Rose, Eleni Gialoyrakes
On phone: Roxy Mayfield, Janell Landis

Comments — There were clarifying questions asked during the RAC,
the language was agreed upon “as is” by all who attended with no
edits.

411-052-0005 (11)(a) The licensee or administrator shall not interfere
with a good faith disclosure of information by an
employee or volunteer concerning the abuse or
mistreatment of a resident in the adult foster home. The
information that is shared may include the reporting of
violations of licensing or certification requirements,
criminal activity at the adult foster home, violations of
state or federal laws or any practice that threatens the
health and safety of a resident being made to:

- No suggested changes

411-052-0005 (11)(a)(A) The Long-Term Care Ombudsman, the
Department of Human Services, a law enforcement
agency or other entity with legal or regulatory authority
over the adult foster home; or

- No suggested changes
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411-052-0005

(11)(a)(B) A family member, guardian, friend or other
person who is acting on behalf of the resident.

- No suggested changes

411-052-0005

(11)(b) Interfering with the disclosure of information
could include the following measures:

-Roxy made a suggestion to update formatting, on
her version there was a formatting issue with “b”.
The formatting on the document being shared via
SKYPE/ in person & the printed version showed no
formatting issues. It was discovered to be only on her
version, likely a program issue with her desktop. No
suggested changes to this language.

411-052-0005

(11)(b)(A) By training an employee or volunteer to
sign a nondisclosure or similar agreement
prohibiting the employee or volunteer from
disclosing the information; or

- No suggested changes to this language.

411-052-0005

(B) By taking actions or communicating to the
employee or volunteer that the employee or
volunteer may not disclose the information.

- No suggested changes this language.

411-052-0005

{a}(c) The licensee or administrator may shall not
retaliate against any resident after the resident or
someone acting on the resident's behalf has filed a
complaint in any manner, including, but not limited
to:

(A) Increasing or threatening to increase charges.
(B) Decreasing or threatening to decrease services.
(C) Withholding rights or privileges.

(D) Taking or threatening to take any action to
coerce or compel the resident to leave the facility.

(E) Threatening to harass or abuse a resident in any
manner.

- Lia had suggested that we address when a staff
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member of the AFH bullies and harasses another
staff member suspected to have reported. The
suggestion was to add to “d” of this rule. After
discussion, we agreed that “d” did meet what she
suggested. This had previously been in rule in
section “d”. No suggested changes to this
language.

411-052-0005 {b}(d) The licensee or administrator must ensure
any complainant, witness, or employee of a facility
is not subjected to retaliation by any caregiver,
(including the caregiver’s family and friends who
may live in or frequent the AFH) for making a
report, being interviewed about a complaint, or
being a witness, including, but not limited to,
restriction of access to the home or a resident or, if
an employee, dismissal or harassment.

- Please see discussion concerning “d” above. No
suggested changes to this language.

411-052-0005 {e}(e) Anyone who, in good faith, reports abuse or
suspected abuse has immunity, as approved by law,
from any civil liability that might otherwise be
incurred or imposed with respect to the making or
content of an abuse complaint.

- No suggested changes to this language.

411-052-0025 (6) A mandatory penalty of $500 shall be assessed
for interfering with or retaliating against an
individual making a good faith disclosure of
information concerning the abuse or mistreatment
of an individual receiving care and services in an
adult foster home.

- No suggested changes to this language.

411-052-0025 {6}(7) Civil penalties of not less than $100 and not
more than $1,000 per occurrence may be assessed
for substantiated abuse.

- No suggested changes to this language.
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411-052-0025 {#(8) If the Department, or the Department's
designee, conducts an investigation and abuse is
substantiated and if the abuse resulted in the
death, serious injury, rape, or sexual abuse of a
resident, the Department shall impose a civil
penalty of not less than $2,500 for each violation.

(a) To impose this civil penalty, the Department
must establish:

(A) The abuse arose from deliberate or other than
accidental action or inaction.

(B) The conduct resulting in the abuse was likely to
cause death, serious injury, rape, or sexual abuse of
a resident.

(C) The person with the finding of abuse had a duty
of care toward the resident.

(b) For the purposes of this civil penalty, the
following definitions apply:

(A) "Serious injury" means a physical injury that
creates a substantial risk of death or that causes
serious disfigurement, prolonged impairment of
health, or prolonged loss or impairment of the
function of any bodily organ.

(B) "Rape" means rape in the first, second, or third
degree as described in ORS 163.355, 163.365, and
163.375.

(C) "Sexual abuse" means any form of
nonconsensual sexual contact including, but not
limited to, unwanted or inappropriate touching,
sodomy, sexual coercion, sexually explicit
photographing, or sexual harassment. The sexual
contact must be in the form of any touching of the
sexual or other intimate parts of a person or
causing such person to touch the sexual or other
intimate parts of the actor for the purpose of
arousing or gratifying the sexual desire of either
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party.

(D) "Other than accidental" means failure on the
part of the licensee, or licensee's employees,
agents, or volunteers for whose conduct licensee is
responsible, to comply with applicable Oregon
Administrative Rules.

- No suggested changes to this language.
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411-052-0025 {8}(9) In addition to any other liability or penalty
provided by law, the Department may impose a penalty
for any of the following:

(a) Operating the home without a license.

(b) The number of residents exceeds the licensed
capacity.

(c) The licensee fails to achieve satisfactory compliance
with the

requirements of these rules within the time specified or
fails to maintain such compliance.

(d) The home is unable to provide adequate level of
care to the residents.

(e) There is retaliation or discrimination against a
resident, family, employee, volunteer or any other
person for making a complaint against the home.

(f) The licensee fails to cooperate with the Department
or fails to cooperate with the prescribing practitioner or,
licensed health care professional in carrying out a
resident's care plan.

(g) The licensee fails to obtain an approved background
check from the Department before employing a
caregiver in the home.

- No suggested changes to this language.

411-052-0025 {93(10) A civil penalty may be imposed for violations
other than those involving the health, safety, or
welfare of a resident if the licensee fails to correct
the violation as required when a reasonable time
frame for correction was given.

- No suggested changes to this language.
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411-052-0025

{406}(11) Violations requiring a mandatory civil
penalty that occurred while the licensee was
operating the AFH will be imposed by the
Department, even if the licensee subsequently
closes the home or voluntarily surrenders the
license.

- No suggested changes to this language.

411-052-0025

+4(12) Any civil penalty imposed under this rule
becomes due and payable 10 calendars days after
the order imposing the civil penalty becomes final
by operation of law or on appeal. The notice must
be delivered in person or sent by registered or
certified mail and must include:

(a) A reference to the sections of the statute, rule,
standard, or order involved.

(b) A short and plain statement of the matters
asserted or charged.

(c) A statement of the amount of the penalty or
penalties imposed.

(d) A statement of the right to request a hearing.
- No suggested changes to this language.

411-052-0025

{+2}(13) The person to whom the notice is
addressed shall have 20 calendar days from the
date the notice is mailed to make written
application for a hearing. If a written request for a
hearing is not timely received, the Department shall
issue a final order by default.

- No suggested changes to this language.

411-052-0025

{43}(14) All hearings shall be conducted according
to the applicable provisions of ORS 183.

- No suggested changes to this language.
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411-052-0025

{44}(15) When imposing a civil penalty, the
Department shall consider the following factors:

(a) The history of the person incurring the penalty
in taking all feasible steps or procedures to correct
the violation.

(b) Any prior violations of statutes, rules, or orders
pertaining to the facility.

(c) The economic and financial conditions of the
person incurring the penalty.

(d) The immediacy and extent to which the violation
threatens or threatened the health, safety, or
welfare of one or more residents.

(e) The degree of harm to residents.

- No suggested changes to this language.

411-052-0025

{45}(16) If the person notified fails to request a
hearing within the time specified, or if after a
hearing the person is found to be in violation of a
license, rule, or order, an order may be entered
assessing a civil penalty.

- No Suggested changes to this language.

411-052-0025

{46}(17) Unless the penalty is paid within 10
calendar days after the order becomes final, the
order constitutes a judgment and may be recorded
by the county clerk, which becomes a lien upon the
title to any interest in real property owned by that
person. The Department may also initiate a notice
of revocation for failure to comply with a final
order.

- No suggested changes to this language.

411-052-0025

{+4(18) Civil penalties are subject to judicial review
under ORS 183.480, except that the court may, at
its discretion, reduce the amount of the penalty.

- No suggested changes to this language.
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411-052-0025 {48}(19) All penalties recovered under ORS 443.790
to 443.815 are paid to the Quality Care Fund.

- No suggested changes to this language.

411-052-0035 (3)(g) Has interfered with an individual who has
made a good faith disclosure of information
concerning the abuse or mistreatment of a resident

receiving care and services in an adult foster home.

- No suggested changes to this language.

411-052-0035 (3)(hg) Has a medical or psychiatric problem that
interferes with the ability to provide care and
services.

- No suggested changes to this language.

411-052-0035 (3)(ixr) Has previously been cited for the operation
of an unlicensed AFH.

- No suggested changes to this language.

411-052-0035 (3)(j#) Does not possess the good judgment or
character deemed necessary by the Department.

- No suggested changes to this language.

411-052-0035 (3)(kj) Fails to correct a violation within the
specified time frame.

- No suggested changes to this language.
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411-052-0035

(3)(lk) Refuses to allow access and inspection.

- No suggested changes to this language.

411-052-0035

(3)(m}) Fails to comply with a final order of the
Department to correct a violation of the rules for
which an administrative sanction has been
imposed, such as a license condition.

- No suggested changes to this language.

411-052-0035

(3)(n#a) Fails to comply with a final order of the
Department imposing an administrative sanction,
including the imposition of a civil penalty.

- No suggested changes to this language.

411-052-0035

(3)(or) Fails to take or pass the Department's
Ensuring Quality Care course and examination.

- No suggested changes to this language.

411-052-0035

(3)(pe) Fails to obtain an approved background
check for subject individuals according to OAR 411-
049-0120 on more than one occasion.

- No suggested changes to this language.

411-052-0035

(3)(ap) Has previously surrendered a license while
under investigation or administrative sanction
during the last three years.

- No suggested changes to this language.
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411-052-0035

(3)(re) Is not currently or has not previously been in
compliance with employment or tax laws.

- No suggested changes to this language.

411-052-0035

(3)(s¥) Fails to operate the home or any other
facility in substantial compliance with ORS 443.705
to 443.825.

- No suggested changes to this language.
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