Chapter 411, Division 49 Rule Amendment

Number | Page Current Language Proposed Language

of Number

Change | of

Change

1 n/a Proposed: Now using acronym of “AFH”
instead of Adult Foster Home for each
reference.

2 n/a Proposed: Now using acronym of "LLA"
instead of Local Licensing Authority for
each reference.

3 n/a Proposed: APD 0351 will become a
mandatory form.

4 1 411-050-0600 Proposed:

The purpose of the rules in OAR chapter | 411-049-0100(1)

411, division 050 is to establish the The purpose of the rules in OAR chapter

minimum standards and procedures for 411, division 049, 050, 051, and 052 is to

Adult Foster Homes (AFH) that provide establish the minimum standards and

care and services for adults who are procedures for Adult Foster Homes (AFH)

older or adults with physical disabilities in | that provide care and services for adults

a homelike environment that is safe and | who are older or adults with physical

secure. disabilities in a homelike environment that is
safe and secure.

5 2 411-050-0602 Proposed:

Unless the context indicates otherwise, 411-049-0102
the following definitions apply to the rules | Unless the context indicates otherwise, the
in OAR chapter 411, division 050: following definitions apply to the rules in
OAR chapter 411, division 049, 050, 051,
and 052:
6 3 411-050-0602(6) Proposed:

411-049-0102(6)
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"Applicant" means person who completes
an application for an adult foster home
license. An individual applicant may also
complete an application to become a
resident manager, floating resident
manager, or shift caregiver. "Applicant” is
synonymous with "Co-applicant".

"Applicant” means an individual,
partnership, corporation, or other entity
who completes an application for an adult
foster home license. An individual applicant
may also complete an application to
become a resident manager, floating
resident manager, or shift caregiver.
"Applicant” is synonymous with "Co-
applicant”.

7 411-050-0602(9) Proposed:
"Back-Up Provider" means a licensee, 411-049-0102(9)
approved resident manager, or approved | "Back-Up Provider" means a licensee,
floating resident manager who does not | approved resident manager, approved
live in the home, who has agreed to floating resident manager, or management
oversee the operation of an adult foster company who does not live in the home,
home, of the same license classification | who has agreed to oversee the operation of
or higher, in the event of an emergency. | an adult foster home, of the same license

classification or higher, in the event of an
emergency.

8 411-050-0602(17) 411-049-0102(15)
Moved “CFR” before “Code of Federal
Regulations”

9 411-050-0602(15) 411-049-0102(17)
Moved “CMS” into alphabetical order.

10 411-050-0602(22) Proposed:
Changed day care to day services. 411-049-0102(22)

11 411-050-0602(41) Proposed:
Changed day care to day services. 411-049-0102(41)

12 411-050-0602(45) 411-049-0102(45)

Name change from “OAAPI” to “OTIS”.
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13 9 411-050-0602(49) Proposed:
"Licensee" means the person who was 411-049-0102(49)
issued a license, whose name is on the “Licensee” means the applicant to whom
license, and who is responsible for the an adult foster home license has been
operation of an adult foster home. The iIssued. “Licensee” is synonymous with “Co-
"licensee” of the adult foster home does | Licensee” in these rules.
not include the owner or lessor of the
building where the adult foster home is
situated unless the owner or lessor of the
building is also the operator. "Licensee"
Is synonymous with "Co-Licensee" as
defined in these rules.
14 10 Proposed New Language Proposed:
411-049-0102(53)
“Management agreement” means a
written, executed agreement between the
licensee and another individual or entity
regarding the provision of certain
services on behalf of the licensee.
15 10 Proposed New Language Proposed:
411-049-0102(54)
“Monitoring Device” means a device
such as an intercom or other audio
device that enables one-way or two-way
communication between residents and
caregivers for the purpose of alerting the
caregiver to a resident’s needs, not
limited to emergencies and night needs.
16 10 411-050-0602(54) Proposed:
Changed day care to day services. 411-049-0102(56)
17 11 Proposed New Language Proposed:
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411-049-0102(60)

"Ownership Interest" means the
possession of equity in the capital,
stock, or profits of an adult foster home.
Persons with an ownership or control
interest mean a person or corporation
that:

18 11 Proposed New Language Proposed:
411-049-0102(60)(a)
Has an "ownership interest" totaling five
percent or more in a disclosing entity;
19 11 Proposed New Language Proposed:
411-049-0102(60)(b)
Has a combination of indirect ownership
interest equal to five percent or more in
a disclosing entity;
20 11 Proposed New Language Proposed:
411-049-0102(60)(c)
Has a combination of direct and indirect
ownership interests equal to five percent
or more in a disclosing entity;
21 11 Proposed New Language Proposed:

411-049-0102(60)(d)

Owns an interest of five percent or more
in any mortgage, deed of trust, note, or
other obligation secured by the
disclosing entity if that interest equals at
least five percent of the value of the
property or assets of the disclosing
entity;

12/24/2018




Chapter 411, Division 49 Rule Amendment

22 11 Proposed New Language Proposed:
411-049-0102(60)(e)
Is an officer or director of a disclosing
entity that is organized as a corporation;
or
23 11 Proposed New Language Proposed:
411-049-0102(60)(f)
Is a partner in a disclosing entity that is
organized as a partnership.
24 11 Proposed New Language Proposed:
411-049-0102(61)
“Person” has the same meaning as set
forth in ORS 183.310
25 12 411-050-0602(64) Amended:
(64) "Provider" means any person 411-049-0102(67)
operating an adult foster home (i.e., "Provider" means any person operating an
licensee, resident manager, floating adult foster home (i.e., licensee, resident
resident manager, or shift caregiver). manager, floating reS|dent manager, or shift
"Provider" does not include substitute caregiver). “Provider—doesnotinclude
caregivers or the owner or lessor of the substitute-caregivers-or-the-owner-orlessor
building where the adult foster home is of-the-building-where-the-adultfoster-home
situated unless the owner or lessor is is-situated-unless-the-owneror-lessoris-alseo
also the operator of the adult foster the-operator-of-the-adultfoster-home-
home.
26 14 411-050-0602(73) Proposed:
Changed day care to day services. 411-049-0102(76)
27 17 411-050-0602(90) Amended:

"These Rules" mean the rules in OAR
chapter 411, division 50.

411-049-0102(93)
"These Rules" mean the rules in OAR
chapter 411, division 49, 50, 51, and 52.
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28 18 Proposed New Language Proposed:
411-049-0105(5)(a)
Under this section, "control of the adult
foster home" means the possession,
directly or indirectly, of the power to
direct the management, operation or
policies of the AFH, whether through
ownership, voting control, by agreement,
by contract or otherwise.
29 18 Proposed New Language Proposed:
411-049-0105(5)(b)
REQUIREMENTS. A change of
ownership of an AFH requires both a
new license application and a new
license.
30 19 Proposed New Language Proposed:
411-049-0105(5)(c)
CHANGE OF OPERATIONAL CONTROL
31 19 Proposed New Language Proposed:
411-049-0105(5)(c)(A)
A change of ownership occurs when
there is a change in the entity that has
day to day operation control.
32 19 Proposed New Language Proposed:
411-049-0105(5)(c)(B)
Events which constitute a change of
ownership include, but are not limited to;
33 19 Proposed New Language Proposed:

411-049-0105(5)(c)(B)(i)
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Legal changes to the business structure
that forms the AFH, such as when an
AFH:

34 19 Proposed New Language Proposed:
411-049-0105(5)(c)(B)(i)(1)
Forms a partnership.

35 19 Proposed New Language Proposed:
411-049-0105(5)(c)(B)(i)(1)
Forms a corporation.

36 19 Proposed New Language Proposed:
411-049-0105(5)(c)(B)(i)(11I)
Forms a limited liability company.

37 19 Proposed New Language Proposed:
411-049-0105(5)(c)(B)(i)(1V)
Merges with another legal organization;
or

38 19 Proposed New Language Proposed:
411-049-0105(5)(c)(B)(i)(V)
Changes provider tax identification
number.

39 19 Proposed New Language Proposed:
411-049-0105(5)(c)(B)(ii)
The AFH transfers business operations
and management responsibility to
another party, whether or not there is a
partial or whole transfer of real property,
personal property, or both.

40 20 Proposed New Language Proposed:

411-049-0105(5)(c)(B)(iii)
Dissolution of a business partnership
that is licensed to operate the AFH.
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41

20

Proposed New Language

Proposed:

411-049-0105(5)(c)(B)(iv)

If the AFH is a corporation and the
corporation:

42

20

Proposed New Language

Proposed:
411-049-0105(5)(c)(B)(iv)(I)
Is dissolved;

43

20

Proposed New Language

Proposed:

411-049-0105(5)(c)(B)(iv)(II)

Merges with another corporation,
resulting in a change in the control of
the provider; or

44

20

Proposed New Language

Proposed:

411-049-0105(5)(c)(B)(iv)(l11)
Consolidates with one or more
corporations to form a new corporation;

45

20

Proposed New Language

Proposed:

411-049-0105(5)(c)(B)(iv)(1V)

Whether by a single transaction or
multiple transactions within a
continuous twenty-four-month period,
transfers 50 percent or more of its
shares to one or more of the following:

46

20

Proposed New Language

Proposed:
411-049-0105(5)(c)(B)(v)
New or former shareholders; or

47

20

Proposed New Language

Proposed:

411-049-0105(5)(c)(B)(vi)

Present shareholders, each having less
than five percent of the shares before
the initial transaction.
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48 21 Proposed New Language Proposed:

411-049-0105(5)(c)(B)(vii)

Any other event or combination of
events that results in a substitution,
elimination, or withdrawal of the
provider's control of the AFH.

49 21 Proposed New Language Proposed:

411-049-0105(5)(d)

Prior to operation the new owner:
50 21 Proposed New Language Proposed:

411-049-0105(5)(d)(A)

Must obtain a license from the
Department before transfer of
ownership;

51 21 Proposed New Language Proposed:

411-049-0105(5)(d)(B)

Must not begin operation of the AFH
until the Department has granted the
license;

52 21 Proposed New Language Proposed:

411-049-0105(5)(d)(C)

Must have a plan for correction of all
deficiencies that existed prior to
ownership change;

53 21 Proposed New Language Proposed:

411-049-0105(5)(d)(D)

Must provide the department with a copy
of the written notice of the change of
ownership that was given to each
resident, or applicable resident
representatives.
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54

21

Proposed New Language

Proposed:
411-049-0105(5)(e)
NOTICE OF CHANGE OF OWNERSHIP

55

22

Proposed New Language

Proposed:

411-049-0105(5)(e)(C)

The home must include the following
information in the written notice:

56

22

Proposed New Language

Proposed:
411-049-0105(5)(e)(C)(i)

Names of the present owner and
prospective owner;

57

22

Proposed New Language

Proposed:

411-049-0105(5)(e)(C)(ii)

Name and address of the AFH for which
the ownership is being changed,;

58

22

Proposed New Language

Proposed:
411-049-0105(5)(e)(C)(iii)
Date of proposed change;

59

22

Proposed New Language

Proposed:

411-049-0105(5)(e)(C)(iv)

Any change in the house policies or
operations that could impact a resident's
ability to continue to live in the home;
and

60

22

Proposed New Language

Proposed:

411-049-0105(5)(f)

PRIORITY PROCESSING. In order to
prevent disruption to residents, currently
licensed providers may request in
writing that the Department give priority
processing to an applicant seeking to be
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licensed as the new provider for the
AFH.

61 23 411-050-0632(4)(a) Proposed:
Changed day care to day services. 411-049-0105(6)(c)(A)
62 24 411-050-0632(5)(e) Proposed:
Changed day care to day services. 411-049-0105(6)(d)(E)
63 29 Proposed New Language Proposed:
411-049-0105(15)
DUAL LICENSES. A provider licensed
under these rules may not have more
than one license type at the same home.
Examples of other license types may
include, but are not limited to, child care,
foster care for children, and a care
facility for individuals with intellectual or
developmental disabilities or mental
health needs.
64 29 411-050-0635(2) Amended:
The license specifies the type of license | 411-049-0105(16)(a)
and includes: The name of the licensee and the name of
(a) The name of the licensee and the the resident manager, floating resident
name of the resident manager or shift manager or shift caregivers as applicable,
caregivers as applicable, who have met | who have met the requirements to operate
the requirements to operate the adult the AFH.
foster home.
65 30 Proposed New Language Proposed:
411-049-0105(16)(f)
The license level for ventilator-assisted
foster homes.
66 30 Proposed New Language Proposed:

Changed day care to day services.

411-049-0110 Adult Day Services

12/24/2018
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67 30 Proposed New Language Proposed:
Changed day care to day services. 411-049-0110(1)
An AFH may request authorization to
provide adult day services to a specific
number of individuals. The home may
not provide adult day services without
first receiving written authorization from
the LLA.
68 30 411-050-0632(5)(e) Proposed:
Changed day care to day services. 411-049-0110(2)
69 30 Proposed New Language Proposed:
411-049-0110(3)
A copy of the current house policies, as
identified in the current Residency
Agreement, and the current Resident's
Bill of Rights, signed and dated by the
resident or the resident's representative.
70 30 411-050-0632(7) Proposed:
Changed day care to day services. 411-049-0110(4)
71 30 411-050-0650(4)(c) Proposed:
Changed day care to day services. 411-049-0110(4)(a)
72 30 411-050-050(4)(c) Proposed:
Changed day care to day services. 411-049-0110(4)(b)
73 30 Proposed New Language Proposed:

411-049-0110(5)

AFHs that provide adult day services to
individuals must remain in compliance
with OAR 411-049-0705(6) in addition to
the other requirements in these rules
including, but not limited to, Facility
Standards addressing:

12/24/2018
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74

31

411-050-0655(8)(h)
Changed day care to day services.

Proposed:
411-049-0110(6)

75

31

411-050-0632(8)
If room and board tenants are in the
home, each tenant must have:

Proposed:

411-049-0115(1)

Licensee may request authorization to
provide room and board services to a
specific number of tenants according to
these rules prior to admission. If room
and board tenants are in the home, the
licensee must ensure each tenant has:

76

32

Proposed New Language

Proposed:

411-049-0115(1)(d)

A resident may choose to have aroom
and board tenant, such as the resident’s
spouse, as a roommate if the bedroom is
approved for shared occupancy. Written
authorization from the LLA is required in
advance of the tenant’s admission. In
addition:

77

32

Proposed New Language

Proposed:

411-049-0115(1)(d)(B)

If the tenant placement would take an
approved resident’s bed, the licensee
must also submit a request to change
the home’s licensed capacity according
to OAR 411-049-0105(6), or request
approval for a new resident-approved
bed if available.

78

32

Proposed New Language

Proposed:
411-049-0115(2)

12/24/2018
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AFHs that provide room and board
services to individuals must remain in
compliance with OAR 411-049-0715 in
addition to the other requirements in
these rules including, but not limited to:

79 35 411-050-0625(1)(a)(A) Repealed:
There is, or shall be upon licensure, an 411-049-0125(1)(a)(A)
approved resident manager who lives in | There is, or shall be upon licensure, an
the home and works five consecutive approved resident manager who lives in the
days and nights per week as the primary | home and works five eensecutive days and
caregiver,; nights per week as the primary caregiver:
80 35 411-050-0625(1)(a)(B) Repealed:
There is, or shall be upon licensure, two | 411-049-0125(1)(a)(B)
approved primary caregivers who live in | There is, or shall be upon licensure, two
the home and work three and four approved primary caregivers who live in the
consecutive days and nights per week home and work three and four-censecutive
respectively; or days and nights per week respectively; or
81 35 411-050-0625(1)(a)(C) The home is (C) The home is staffed 24-hours a day with
staffed with approved shift caregivers for | a combination of approved shift caregivers.
a minimum of five 24-hour days per (See OAR 411-049-0125(6).)
week. (See section (6) of this rule.)
82 36 411-050-0625(2)(a) Repealed:
Applicants and licensees must have the | 411-049-0125(2)(a)
education, experience, and training to Apphieant- Licensees must have the
meet the requirements of the requested | education, experience, and training to meet
classification of the home. (See OAR the requirements of the requested
411-050-0630) classification of the home. (See OAR 411-
049-0125.)
83 36 411-050-0625(2)(b) An applicant must Amended:

complete the following training
requirements prior to obtaining a license:

411-049-0125(2)(b)

12/24/2018

14




Chapter 411, Division 49 Rule Amendment

A potential applicant or applicant must
complete the following training requirements
prior to obtaining a license:

84 37 411-050-0625(2)(b)(C) Comply with the | Repealed:
Department's January 1, 2015, student 411-049-125(2)(b)(C)
policies for the Department's Ensuring Comply with the Department's Janrdary-1;
Quality Care Course. 2015, student policies for the Department's
Ensuring Quality Care Course.
85 37 411-050-0625(2)(c) Repealed:
Except as provided in (2)(d) of this rule, 411-049-0125(2)(c)
all providers, including licensees, Except as provided in (2)(d) of this rule, all
resident managers, floating resident providers, including licensees, resident
managers, and shift caregivers, must managers—and-shift-caregivers must
complete dementia training approved by | complete dementia training approved by a
a private or non-profit organization that private or non-profit organization that
has been approved by the Department has-been-approved-by the Department
before providing direct care as mandated | before providing direct care as mandated by
by Section 30 of HB 3359, 2017 Section 30 of HB 3359, 2017 legislative
legislative session. The training shall be | session. The training shall be based on
based on current standards in dementia | current standards in dementia care, and
care, and shall include: shall include:
86 40 Proposed New Language Proposed:
411-049-0125(3)(b)(B)(iv)
The line of credit balance available for
each of the most recent three full
months, if applicable:
87 40 Proposed New Language Proposed:

411-049-0125(3)(b)(B)(vi)

12/24/2018
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Signature of the banking institution’s
representative completing the form and
date.

88

45

Proposed New Language

Proposed:

411-049-0135(1)

MULTIPLE HOMES. An applicant may
not be licensed to operate a second
AFH, or any additional home, without
first demonstrating substantial
compliance operating the previously
licensed AFH.

89

45

Proposed New Language

Proposed:

411-049-0135(2)

If applicant proposes to obtain licenses
for more than one AFH in the same
general location, or near each other, the
applicant must consult with the LLA
before the license(s) will be approved.

90

45

Proposed New Language

Proposed:

411-049-0135(3)

The Department will review licensing
proposals to ensure that proposed
locations will provide a home-like
environment for residents in accordance
with HCBS.

91

45

Proposed New Language

Proposed:

411-049-0135 (5)

Applications are not complete until all of
the required information is submitted to
the LLA. Failure to provide complete and

12/24/2018
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accurate information may result in the
denial of the application.

92 48 411-050-0610(3)(d)(C) Proposed:
Changed day care to day services. 411-049-0135(9)(n)(C)
93 48 Proposed New Language Proposed:
411-049-0135(9)(q)
The current AFH Back-up Provider
Agreement form (APD 0350).
94 48 411-050-0610(3)(p) through 411-050- Proposed:

0610(3)(p)(D)

(p) Written information describing the
operational plan for the adult foster home
including:

Page 22

(A) The use of substitute caregivers and
other staff.

(B) A plan of coverage for the absence of
the primary caregiver.

(C) The name of a qualified back-up
provider, approved resident manager, or
approved floating resident manager who
does not live in the home but has been
oriented to the home. The applicant must
also submit a signed agreement with the
listed back-up provider and maintain a
copy in the facility records.

(D) The name and contact information for
at least one registered nurse (RN) who
has agreed to provide nursing
consultation, teaching, delegation, and

411-049-0135(9)(r)

The current AFH Weekly Plan of
Operation form (APD 0351) describing
the operational plan for the AFH.
(Require APD 0351 to remove language.)

12/24/2018
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review of medication administration
processes for the non-Medicaid
residents. The licensee must check to
confirm the RN has a valid,
unencumbered Oregon license with no
restrictions on the Oregon State Board of
Nursing’s website at:
https://osbn.oregon.gov/OSBNVerificatio
n/Default.aspx.

95 48 411-050-0610(3)(K)(B) Proposed:
Changed day care to day services. 411-049-0135(9)(s)(B)

96 54 Proposed New Language Proposed:
411-049-0140(4)(c)
Maintain the most recent inspection
reports in a binder that is readily
accessible and in plain view of the
posted facility records.

97 55 411-050-0615(2)(K)(A) Amended:
411-049-0145(10)(a)
“OHA,” The licensee fails to permit access
by the Department, the LLA, OHA, or CMS
to any AFH licensed to and operated by the
licensee;

98 59 411-050-0662(17)(d) Repealed:
411-049-0150(17)
2016 haveurH-JHne 30 2019-to frHy
o] )4 h (e} of thi o

99 69 Proposed New Language Proposed:

411-049-0160(2)(g)

12/24/2018
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Video monitors as described in OAR
411-050-0715(8).

19
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