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NEED FOR THE RULE(S)

These rules establish criteria to be considered in determining the permanent residence requirements for certain sex
offenders upon release and establish the eligibility criteria and procedures for identifying sexually violent dangerous
offenders. These revisions incorporate changes in legislation per HB2549 (2013) and HB2520 (2015), incorporate
changes in practice or department philosophy (HB 3146 (2019), to clarify terminology, to update definitions and
statutory references or further define process, to expand exception authority within county community corrections
agencies, and to perform technical corrections.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE

None.

STATEMENT IDENTIFYING HOW ADOPTION OF RULE(S) WILL AFFECT RACIAL EQUITY IN THIS STATE

The Department of Corrections (DOC) anticipates that these proposed rulemaking actions will have an overall positive
impact on racial equity in the State of Oregon. The department’s Sex Offender, Special Provisions rules (OAR 291-202)
establish uniform procedures, standards, and guidelines for residential placement and certain designations of adults on
supervision that have been convicted of sexual offenses.

Among the proposed rulemaking actions is repeal of OAR 291-202-0030, which established a pilot program that has not
been operational since 2010 and was statutorily repealed in the 2011 session per SB 356 (2011). The department
intends to repeal this rule to conform the department’s Division 202 rules to statutory changes. Because the
department discontinued the pilot program in 2011 at the direction of the Legislative Assembly, the department
anticipates that repeal of this rule will have no impact on racial equity in this state.

Other proposed amendments update definitions, ORS citations, and terminology as a result of legislative changes or
changes to business practices. These changes are not substantive. For this reason, the department anticipates that
these proposed rule amendments will have no impact on racial equity in this state.
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Finally,amendments are proposed that will conform the rules to incorporate the new statutory term for individuals
incarcerated in DOC institutions — “adult in custody,” and reflect changes in the way DOC staff address and refer to
individuals who are incarcerated in DOC institutions. These proposed rules amendments align with DOC’s mission and
guiding principles, referred to by DOC as the “Oregon Way,” which seeks to normalize and humanize the experience of
adults in custody who are confined in Oregon’s prisons. DOC understands that taking steps to normalize and humanize
the custodial experience improves relationships between staff and adults in custody, which in turn promotes the
maintenance of internal security, order and discipline, and safety for adults in custody and staff. DOC further
understands that all adults in custody, including communities of color, are positively impacted when a culture of
inclusivity, normalization, and humanization is created, and that these proposed rule amendments represent another
step toward creating this culture. For these reasons, the department anticipates that these proposed rule amendments
will have a positive impact on racial equity in this state.

FISCAL AND ECONOMIC IMPACT:

Rule 291-202 is modified to make some language changes and eliminate reference to an outdated pilot program.

The changes are not anticipated to have a fiscal impact on DOC, AIC's, other state agencies, local governments (the
counties), or the general public.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the
rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the
expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost
of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

None.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

Small businesses were not involved in the development of these rules as they will not be impacted by these rules.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED? NO IF NOT, WHY NOT?

The department has determined that use of an advisory committee would not have provided any substantive assistance
in drafting these rule revisions because of the technical nature of the revisions.

RULES PROPOSED:
291-202-0010, 291-202-0020, 291-202-0030, 291-202-0040, 291-202-0100, 291-202-0110, 291-202-0120, 291-
202-0130

AMEND: 291-202-0010

RULE SUMMARY: Amends rule to update Purpose and Policy statement and statutory references and remove
reference to pilot program.

CHANGES TO RULE:

291-202-0010
Authority, Purpose, and Policy I

(1) Authority: The authority for thisese rules is granted to the Director of the Department of Corrections in
accordance with ORS 144.62537, 144.641, 144.642%7,179.040,423.020,423.030 and 423.075.91
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(2) Purpose: The purpose of these rulesis to: 1T
a) Establish 3 i

eﬁ-enele#&&pen—tceleasem sex offenders upon release 1

(b) Establish the eligibility criteria and procedures for identifying sexually violent dangerous offenders, as defined
in ORS 144.635.97

(3) Policy: It is the policy of the Department of Corrections to:%f
{a-P promote public safety by holding offenders accountable for their actions; and by seeking ways to reduce their
risk of commlttmg future cr|m|nal acts.§f

Statutory/Other Authorlty ORS—]:44—é—25—144—é2—7— 179 040, 423 020,423. 030 423 075,144.637, 144 642
144.644.144.646

Statutes/Other Implemented: ORS444-625:-144.627; 179.040, 423.020, 423.030, 423.075, 144.637, 144.642,
144.644,144.646
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AMEND: 291-202-0020

RULE SUMMARY: Amends rule to change "inmate" to "adult in custody", update definitions, remove definitions related
to pilot program, and clarify terminology.

CHANGES TO RULE:

291-202-0020
Definitions [

treatmeﬂtrectlonal facility who is accused of, conwcted of or sentenced for a violation of criminal law or for the
violation of the terms and conditions of pretrial release, probation, post-prison supervision or a diversion
program.q

(42) tamateOffender: Any person underthesupervwho isi.on efthe Departmentof- Correctionswhe-ishet
em:_)robatlon, paroIe post prison superV|S|on orprebatreﬁstatus%

su-pervmener—prebaanv other form of temDorarv or tran5|t|onal Ieave from custodv or any form of conditional

release.§

(3) Supervisory Authority: The state or local corrections agency or official designated in each county by that

county's Board of County Comm|55|oners or county court to operate correctlons status:§f

4:é3=4é5uoerV|S|on services, custodlal facilities, or both.

Statutory/Other Authority: ORS 144.6235, 144.6237, 179.040,423.020,423.030,423.075,144.642, 144.644,
144.646

Statutes/Other Implemented: ORS 144.635, 144.637,179.040,423.020, 423.030, 423.075, 144.642, 144.644,
144.646
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REPEAL: 291-202-0030

RULE SUMMARY: Repeals rule to reflect change in practice (discontinuing chemical treatment pilot program).

CHANGES TO RULE:
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AMEND: 291-202-0040

RULE SUMMARY: Amends rule to update and clarify the criteria for residence requirements for certain sex offenders
upon release; to update how a sex offender is defined for purposes of this rule; to expand exception authority from the
parole and probation officer to the county community corrections agency; to clarify the rule; and to update statutory

reference.

CHANGES TO RULE:

291-202-0040
Residence Requirements for Certain Sex Offenders Upon Release I

{H-Asexoffender(1) For purposes of this rule, a sex offender is defined as a person classified as a sexually violent
dangerous offender (ORS 137.765) or a predaterylevel three sex offender (38+765)0RS 163A.105).9

(2) A sex offender may not reside near locations where children are the primary occupants or users.q

(23) This prohibition applies to permanent housing and not to transitional housing. For purposes of this rule,
transitional housing means housing intended to be occupied by a sexually violent dangerous offender or a
predaterylevel three sex offender for 45 days or less immediately after release from custody.q

(34) Exceptions to this prohibition may be made by the supervising parelefprebation-efficercounty community
corrections agency if it is determined that there is sufficient information to support this placement in terms of
public safety and the rehabilitation of the sex offender. In making this determination, the following factors must be
considered:qT

(a) Other residential placement options pose a higher risk to the community; e+

(b) An enhanced support system that endorses supervision goals and community safety efforts is available at this
residence; o

(c) Enhanced supervision monitoring will be in place (esefor example, electronic supervision, curfew, live-in-care
provider, along with community notification); el

(d) This residence includes 24-hour case management; orq

(e) The sex offender is being released from prisencustody unexpectedly and more suitable housing will be
arranged as soon as possible.

{4H{asupervisingofficer supervising county community corrections agency makes an exception under this rule,
the-supervisingefficery must inform the community affected by this decision about the reasons for the decision
prior to the effender'sreleasefrom—custoedyrelease of the person from custody in accordance with ORS 163A.215.
Statutory/Other Authority: ORS 144.642, 144.644, 144.646, 179.040, 423.020, 423.030, 423.075
Statutes/Other Implemented: ORS 144.642, 144.644, 144.646,179.040, 423.020, 423.030,423.075
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AMEND: 291-202-0100

RULE SUMMARY: Amends rule to change "inmate" to " adult in custody", to clarify language, and for other technical
corrections.

CHANGES TO RULE:

291-202-0100

Offenders Eligible for the Sexually Violent Dangerous Offender Designation-

(1) "Sexually violent dangerous offender" is a person who is being released from custody after serving a sentence
of incarceration as a result of conviction for an offense listed in subparagraph (1)(a) of this paragraphrule, who has
psychopathic personality features, sexually deviant arousal patterns or interests and a history of sexual assault,
and who the State-Board of Parole and Post-Prison Supervision or local supervisory authority finds presents a
substantial probability of committing an offense listed in subparagraph (1)(a) of this paragraphrule.q

(a) The offenses to which this rule applies are:q[

(A) Rape in the first degree and sodomy in the first degree if the victim was:q[

(i) Subjected to forcible compulsion by the person;{

(i) Under 12 years of age; orql

(iii) Incapable of consent by reason of mental defect, mental incapacitation, or physical helplessness;q

(B) Unlawful sexual penetration in the first degree; andql

(C) An attempt to commit a crime listed in (1)(a)(A) or (1)(a)(B) of this subparagraphrule.q

(b) "History of sexual assault" means that a person has engaged in unlawful sexual conduct that:q[

(A) Is not related to the crime for which the person is currently on parole or post-prison supervision; andq[

(B) Seriously endangered the life or safety of another person or involved a victim under 12 years of age.

(2) Every six months the Department of Corrections will provide the Board of Parole and Post-Prison Supervision
with a list of inrmateAlCs or offenders who have a history of sexual assault as defined in (1)(b) above, are serving a
sentence of incarceration as a result of conviction for an offense listed in (1)(a) above, and who are within six
months of release from custody.q

(3) When any inmateAlC or offender convicted as a "dangerous offender" under ORS 161.725 and ORS 161.735 is
granted a firm release date by the Board of Parole and Post-Prison Supervision or is otherwise within six months
of release from custody, Board of Parole and Post-Prison Supervision staff will screen the inmateAlC or offender
to determine if the inmateAlC's or offender's record reveals that the inmateAlC or offender was convicted of an
offense listed in (1)(a) and has a history of sexual assault as described in (1)(b).qT

(4) If Board of Parole and Post-Prison Supervision staff determines that an iamateAlC or offender has the
qualifying conviction and history of sexual assault, the Board of Parole and Post-Prison Supervision will make a
finding that the inmateAlC or offender is eligible for designation as a sexually violent dangerous offender.
Statutory/Other Authority: ORS 179.040, 144.635, 144.637,423.020,423.030,423.075

Statutes/Other Implemented: ORS 179.040, 144.635, 144.637,423.020, 423.030, 423.075
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AMEND: 291-202-0110
RULE SUMMARY: Amends rule to change "inmate" to "adult in custody", remove gendered references, and clarify rule.
CHANGES TO RULE:

291-202-0110
Sexually Violent Dangerous Offender Designation I

(1) The Board of Parole and Post-Prison Supervision may designate an inmateAlC or offender as a sexually violent
dangerous offender only if the inmateAlC or offender:q]

(a) Participated in or refused to participate in a psychological evaluation ordered by the Board of Parole and Post-
Prison Supervision; and,i

(b) Requested an evidentiary hearing in accordance with these rules or waived entitlement to such a hearing.
(2) An inmateAlC or offender who has been identified as eligible for designation as a sexually violent dangerous
offender desigration-will receive notice of the inmateAlC's or offender's eligibility for designation and-efthe
inmates a sexually violent dangerous offender and of the AIC's or offender's right to request a hearing before the
Board of Parole and Post-Prison Supervision to present evidence why the sexually violent dangerous offender
findingdesignation should not be made.

(3) The Board of Parole and Post-Prison Supervision will provide the inmateAlC or offender with a copy of the
Sexually Violent Dangerous Offender Designation: Notice of Rights (SVDO-1; Notice of Rights;) prior to the
evidentiary hearing. Upon receipt of the SYDO-1 Notice of Rights, the inmateAlC or offender may request an
evidentiary hearing or waive hiser-ther right to the hearing.

(4) The Board of Parole and Post-Prison Supervision must receive and review the signed SVDO-1 Notice of Rights
before an evidentiary hearing is conducted or waived to determine a S\MBO-findingsexually violent dangerous
offender designation. A refusal to participate in the hearings process shall also constitute a waiver of the right to a
hearing .91

(5) The Board of Parole and Post-Prison Supervision will consider any written objections to the psychological
evaluation that are submitted by the inmateAlC or offender. An inmateAlC or offender may elect to waive the
right to submit written objections.

Statutory/Other Authority: ORS 179.040, 144.635, 144.637,423.020,423.030,423.075

Statutes/Other Implemented: ORS 179.040, 144.635, 144.637,423.020,423.030,423.075
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AMEND: 291-202-0120

RULE SUMMARY: Amends rule to change "inmate" to "adult in custody", for minor grammatical corrections, and to
clarify language.

CHANGES TO RULE:

291-202-0120
Sexually Violent Dangerous Offender Evidentiary Hearing 1

(1) The purposes of the evidentiary hearing are to:q

(a) Determine whether the inmateAlC or offender meets the criteria of a sexually violent dangerous offender as
defined in OAR 291-202-0100(1)(a) &and (b); and; 1T

(b) Determine if there is a substantial probability of inmate'sthe AIC or offenders committing one of the offenses
listed in OAR 291-202-0100(1)(a).qT

(2) At the conclusion of the evidentiary hearing, the Board of Parole and Post-Prison Supervision will determine
whether the inmateAlC or offender should be designated as a sexually violent dangerous offender. A finding that
an inmateAlC or offender is a sexually violent dangerous offender may be made by two Board of Parole and Post-
Prison Supervision members, except in the case of an inmateAlC or offender who has been sentenced to life
imprisonment or convicted of a crime involving the death of a victim, pursuant to ORS 144.054. 9

(3) When an inmateAlC or offender eligible for designation as a sexually violent dangerous offender has waived
the right to an evidentiary hearing, the Board of Parole and Post-Prison Supervision will make the determination
whether to designate the inmateAlC or offender a sexually violent dangerous offender based on all the
information in the record, including any psychological evaluations. q

(4) A finding that an iamateAlC or offender is a sexually violent dangerous offender will be contained in the
mateAlC's or offender's original order of supervision or an amended order of supervision.

Statutory/Other Authority: ORS 179.040, 144.635, 144.637,423.020, 423.030,423.075

Statutes/Other Implemented: ORS 179.040, 144.635, 144.637,423.020,423.030,423.075
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AMEND: 291-202-0130
RULE SUMMARY: Amends rule to change "inmate" to "AlIC".
CHANGES TO RULE:

291-202-0130
Sexually Violent Dangerous Offender Community Supervision

The community corrections agency supervising an inmateAlC or offender found to be a sexually violent dangerous
offender shall subject the inmateAlC or offender to intensive supervision as defined in OAR 255-005-0005(26).
Statutory/Other Authority: ORS 179.040, 144.635, 144.637,423.020, 423.030, 423.075

Statutes/Other Implemented: ORS 179.040, 144.635, 144.637,423.020, 423.030, 423.075
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