






































































































































































property in the best condition for sale appellants by C. F. 

Pruess, Sr., as executor, trustee and individually filed appli­

cation for patents to the Blackjack, Wildrose, Buckskin, Oregon, 

Big Mac and Big Rock metallic lode claims of intrinsic value and 

limited occurrence comprising a group and commonly known as the 

IDA MINE. After the case was filed in the District Court at 

Washington pursuant to Tit. 28 USC 1404 (a), and reversed on 

order of the Appellate Court, the case was remanded to Oregon. 

ISSUES - QUESTIONS - ERRORS 

1. The underly•ing questions are, (a) is defendant's decision 

supported by substantial evidence, and (b) is it in accordance 

with law, (c) was a prima-facie case made, and (d) was the pru­

dent man test of Castle v. Womble, 19 L.D. 455, met for gold­

silver, etc. 

2. The major concern (a) are the claims placer or lode, (b) 

are widespread nonmetallic minerals involved, or are rare-pre­

cious metallid minerals of intrinsic value and limited occur­

rence involved, (c) do the claims have favorable location and 

accessibility, (d) have the mining claims been used solely for 

mining, (e) have expenditures been made with the reasonable 

prospect of success under a belief of developing a valuable 

minersl deposit or to mine, (f) do such deposits have such si­

gnificance as that an ordinary prudent man would be justified in 

such expenditures. 
J. Is defendant's decision supported by competent evidence and 

the testimony of competent witnesses or shall the decision be 

set aside as arbitrary, capricious, not in accordance with 
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law. or pre judicial. 

4. An all important issue arises under appellants claim that 

the standard applied by the Director adopted by the Secretary 

interpreting the hearing examiners conclusions as he says there 

has not been a discovery within the mining laws~ interpreted 

by the Department, was not first published, i.e. the intention 

to apply the standard applied to lode claims of metallic min­

erals of limited occurrence was not first published in the Fed­

eral Register. Title 5 USC 100J. Tit. 44 USC JOJ. 

5. Issues involve the interpretation of (a) the standard 

applied, (b) the interpretation of "WITH REASONABLE PROSPECT OF 

SUCCESS IN DEVELOPING A VALUABLE MINE". whether a future event 

is comtemplated or (c) what is meant by valuable miner~l deposit 

whether the mineral deposit must be valuable to cause, incite or 

impel the claimowner to make further expenditures under the 

apprehension of success, or does valuable mine mean a sure thing 

at the grass roots (d) what is meant by free and open to explor­

ation and purchase (tit. JO USC 22), and (e) Is a promise and 

offer to reward conferred by Tit. 30 USC 22, and does it create 

a quasi-contractural relation when accepted by- the discovery of 

a vein of valuable minerals, staking, doing the discovery work, 

recording the notice of location, and doing of the annual assess­

ment work on the claim. 

(f) Can the United States impair the obligation of such a 

promise, scrap the offer of reward and divest all title and 

right of possession and by use of arbitrary standards unpublished, 

get the mineral lands back into federal control without payment 
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or allowing saving rights? 

6. In case a reasonable doubt exists as to the quantity and 

quality of the mineral deposits to meet the requirements for 

discovery, and the issue centers around such questions, should 

the reasonable doubt be resolved in favor of the claimowner? 

7. An issue presented is whether or not a new standard added 

to the prudent man rule and applied after the time of the loc­

ations of rQre-precious metallic lode mining claims of intrin­

sic value and limited occurrence, may be APPLIED RETROACTIVELY 

for divestiture. 

8. The charges of the contest complaint appear vague, indef­

inite and ambiguous whether lack of discovery is claimed under 

the prudent man rule or based on the absence of present 

profitability. 

9, An issue is presented that involves the full faith and 

credit to be given the supreme court of Oregon in Muldrick v. 

Brown, 37 Oregon, p. 185 (1920) establishing the law of discov­

ery· according to the customs, usages and regulations of the 

miners, as especially reserved by Title JO USC 22, based on the 

prudent man rule announced in Castle v. Womble, 19 L.D. 455, 

(1894). This was ignored. 

10. A further important issue is presented for determination 

whether or not and to what extent P.L. 167, (Multiple Use Act 

July 23, 1955 enacted prior to the application for patent), mod­

ifies or restricts strict divestiture administratively, of sub­

surface rights to discovered exposed valuable minerals of intrin­

sic value and limited occurrence and the saving or protective 
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rights in the mining locations to further explore, develop and 

harvest KNOWN EXPOSED VEINS in the tunnel workings, and new 

paralell veins, angles spurs and variations. 

11. The court should consider on the issues, power to grant 

11 pedis possessio" rights specifically and unhampered by any 

confusing or double meaning provisions, allow the mining locat­

ions to stand until a discovery sufficient to Interior shall be 

forthcoming, and the patent application held in abeyance, PROV­

IDING THAT THIS COURT CANNOT GRANT OTHER RELIEF. 

12. An important issue is presented in the refusal of Interior 

to issue full patent to the Blackjack claim as surveyed in 

accordance with the request in the application for patent, and 

the admissions of the Solicitor at the hearing for clear-list­

ing the said Blackjack claim for patent. 

13. An issue is presented concerning Interior's refusal to 

grant three petitions for reopening, re-examination after fur­

ther mineral showings, and the district court's refusal to re­

mand to the Secretary to consider new and added evidence of an 

extensive gold-copper mineral deposit exposed by the United 

States while constructing an access condemned road through the 

Buckskin, Wildrose and Big Rock claims prior to the district 

court's decision June 25, 1968. 

14. An issue arises concerning the proper proceedings on jud­

icial review of this case and the conduct of the court and coun­

sel for the Secretary and its bearing upon rendering justice in 

a cool, impassioned, fair and considerate manner, free of bias 

and prejudice and impatience so as to render substantial 

justice. 6 



15. A serious question is presented in that important, pert­

inent, material and c·onvincing written evidence and physical ex­

hibits are missing from the record, and without which there has 

not been and cannot be a judicious judicial review of whole ad­

ministrative record. 

16. A federal question of immense importance is also presented 

in that appellant claims that the entire mineral contest proceed­

ings including the laws, orders and regulations based thereon 

are in words most nearly described as that by fraud and impos­

ition the United States has gotten from appellants valuable 

mineral lands, back into federal control without payment or 

saving rights, while acting as accuser, prosecutor, judge and 

jury of its own charges, while it is an adversary and by its own 

paid hearing examiner, and thereby abusing process, rights, and 

gaining advantages. 

STATEMENT OF THE CASE 

On March 25, 1957 c. F. Pruess, Sr., Executor, Trustee and 

individually, filed an application for patents to the Blackjack, 

Wildrose, Buckskin, Big Mac, Little Mac, Big Rock and Oregon 

lode mining claims located in Josephine County, Oregon. The 

claims comprise a group of rare-precious mettalic lode claims of 

intrinsic value and limited occurrance known as the IDA MINE. 

On publication of the notice by the Land Office, there was no 

adverse by anyone. 

On February 12, 1958 appellants received through the mail a 

contest complaint issued out of the Department of theinterior, 

Bureau of Land Managment, Portland, Oregon, charging: 
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That the lands within the limits of the claims 
is nonminersl in character, and 

That sufficient minerals have not been found to 
constitute a valid discovery. 

It asked that each of the claims be declared null ·and void. 

Appellants filed written answer denying the charges and setting 

up title. 

On October 1,2,20 and 21, 1959, a Department hearing Exam­

iner conducted a hearing. Appellants produced six witnesses, 

two of which were at the time, an ex-go~ernment engineer and a 

geologist. They also submitted about 50 assays of mineral 

values from samples taken from the claims. In the application 

for patents were also two large size underground maps and an 

assay map showing places where the assays shown thereon were 

taken, some of which disclosed mineral values while deliberately 

taken in the country rock. Other documentary written evidence, 

an engineer's report, and the Oregon Metal Mines Handbook, and 

others, were admitted in the case. The United States offered 

two witnesses, engineers of the Department and some assays from 

mineral samples. There were over 700 pages of testimony trans­

cribed. When the hearing opened the Examiner insisted that 

appellant Pruess make advance of $408.00 towards the cost of the 

hearing and although appellant requested a copy thereof, he was 

refused. At the hearing the Solicitor for the government moved 

todismiss the charges against the Blackjack claim and it was 

clearlisted for patent. At the conclusion of the hearing the 

Hearing Examiner declared null and void all claims except the 

Blackjack claim for lack of discovery, 
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Appeals taken first to the Director for the Bureau and then 

to the Secretary of the Interior, proved futile. During all 

said times further work was done to better, expand the deposits 

and increase the mineral showings, and three separate requests 

were filed for reopening, further consideration, and favorable 

action, but each was denied and the defendant's decision of 

August 22, 1961 A 28641 became final. 

On April 25, 1962, having exhausted all administrative 

remedies, appellants filed their complaint for judicial review 

in the United States District Court for the District of 

Columbia. It was necessary to file the complaint there because 

of the then venue law, Title 28 USC 1404 (a). On October 5, 

1962 while appellant's case was pending there, the Congress 

passed P. L. 87-748 amending the said venue law to permit 

actions in the States, and for trials. 

On July 13, 1962, all plaintiffs except C. F. Pruess, Sr. 

Executor, were stricken and said Pruess was denied the ri~ht 

to appear as attorney in the case because of claimed noncom­

pliance with Rule 4 of said District Court requiring a local 

attorney to handle the case, notwithstanding this was a case 

most nearly resembling an appellate proceeding. Said C. F. 

Pruess, Sr. was allowed to continue as proper person plaintiff. 

The court also denied plaintiff's request for a default against 

defendant. It denied requests to transfer the case to Oregon. 

It denied a request for a copy of the administrative record and 

said court denied plaintiff's and defendant's motions for a 

summary judgment. By stipulation and court order the whole 
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administrative record and exhibits of the contest hearing were 

made a part of the record. An elaborate pretrial order was 

made and entered by said court. By reason of the continued 

status in forma pauperis, appellant was excused from personal 

appearance at the trial. The trial judge, then and there, with­

out review of the record, at government's counsel 1 a request, 

returned the administrative record to him. At the court's re­

quest government counsel prepared findings and a judgment in 

favor of the defendant and dismissed the action. The trial 

judge denied a request for a new trial and for leave to appeal 

in forma pauperis. 

On petition the United States Court of Appeals for the 

District of Columbia Circuit, allowed appellant to appeal in 

forma pauperis. Said court, on consideration and showings, 

reversed and set aside the judgment of said District Court for 

failure to make a judicia l review of the whole administrative 

record and for refusal to transfer the case to Oregon. There 

was a second trial and affirmance of defendant's decision. 

There was a second refusal of the trial judge to allow appel­

lant to appeal in forma pauperis. On February 20, 1967, said 

Court of Appeals again reversed defendant and set aside the 

court's judgment. It ordered the case remanded to the United 

States District Court of Oregon. 

Then followed several calls in the case and delays in a 

companion action for condemnation of two roads through the said 

mining claims. Because of what happened at these calls, request 

was made, and refused, that the reporter transcribe his notes of 
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the proceedings on the calls since the case was remanded to the 

District Court of OreBon and file them and give appellant a 

copy. Appellant claims the court has been confused in the 

proper proceedure and in appellant's opinion the judge has by 

words and actions indicated bias for defendant and prejudice 

against appellants. Without a pretrial or trial, the judge of 

saidOregon District Court, did render a judgment on January 19, 

1968 dismissinB the plaintiff's complaint and in favor of the 

defendant. The court also insisted thnt defendant's motion for 

a summary judgment made in the District of Columbia District 

Court was allowed and sustained. This was not so: Nor had 

defendant filed a motion for summary judgment in the Oregon 

District Court as stated by the judge. On June 25, 1968, said 

judge again rendered judgment dismissing appellant's complaint 

and affirmin.g defendant's decision of August 22, 1961. 

On August 7, 1968, notice of appeal was filed. On a show­

ing leave to appeal in forma pauperis was granted. On Sept. 10, 

1968 the clerk of the Oregon District court transmitted to the 

clerk of this court the customary preliminary record with stip-

ulation pursuant to Rule 11 of the Federal Rules of Appellate 

Procedure that the remaining record would be held during the 

time of preparing briefs. On Sept. 14, 1968, appellant supple-

mented the filing of the record by transmitting to the clerk of 

this court the judgment, notice of appeal and order allowing 

appeal in forma pauperis. 

POINTS - AUTHORITIES - ERRORS 

COLEMAN - CONVERSE on standard of discovery. In light of 
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the new twist given by the courts in these cases to the prudent 

man rule test, we will first discuss their application to this 

case. 

It appears in the Coleman case (No. 6JO) that patent was re­

fused because the court felt the stone had no special use and 

the location was placer claims of 720 acres of widespread stone 

land on which was built an expensive homesite close to Los An­

geles. The court may have missed Coleman's claim that he locat­

ed under the stone statute or the retroactive application of the 

1955 (P.L. 167 law) to the time of locations; Yet the court con­

cluded that sand, gravel, and stone od wideapread occurrence 

was governed by P.L. 167, July· 23, 1955, and that proof of acces- · 

si bill ty, demand and marketabili ty·-profi t, was essential, as such 

minerals are non-metallics. To be locatable minerals they must 

have a special use or purpose on the market or they are common 

varieties. The Supreme Court concluded that in such placer 

claim cases the prudent man test and the marketability standards 

are complementary in that the latter is a refinement of the for­

mer. Then the court realizing that what it was about to say 

was dicta, and foreseeing that it would sometime have to deal 

with a proper case and would have to decide the constitutional 

feature of administrative and judicial legislating mining law, 

did disclose the the handwriting on the wall. The court said: 

"While it is true the marketability test is usually 
the critical factor in cases involving nonmetal­
lic minerals of widespread occurrence, this is ac­
counted for by the perfectly natural reason that 
precious metals which are in small supply and for 
which there is a great demand, sell at a price so 
high as to leave little room to doubt that they can 
be extracted and marketed at a profit." 
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The court noted that in Cameron v. United States, and Chris­

man v. Miller acquisition and use of the public lands for small 

tracts was also abuse. As a matter of fact all use of public 

lands for hunting lodges, fishing resorts, businesses, summer 

homes, retreats etc., all disconnected from good faith mining is 

condemned. Out of this disconcerting situation has arisen blan­

ket denial of patents and striking down of mining locations the 

likes of which has never been seen in our history. Good and bad 

alike have been dealt with summarily so that the claimowner with 

any sort of meritorious mineral showing, is left out in the cold. 

LODES-INTRINSIC VALUE-PRECIOUS METALS-LIMITED OCCURRENCE 

Coleman leaves us with the feeling that as respects placer 

claims involving nonmetallic minerals of widespread occurrence, 

except where special use is shown, will be judged for sufficien­

cy by both the prudent man test and by the marketability test. 

That as to metallic lode mining claims of rare-precious minerals, 

of intrinsic value and limited occurrence, their sufficiency is 

to be .judp;ed by only the prudent man test for a valid discovery. 

PRUDENT MAN STANDARD CONTROLS with vary·ing degrees of 
strictness. 

In converse (case no. 26697) this court was forced to re­

treat from its former holdings (on reversal) and now holds the 

law to be p. 8-9 in its decision "HERE WE ALSO DEAL WITH A LODE 

CLAIM CONTAINING SMALL VALUES IN PRECIOUS METALS, BUT PRINCIP­

ALLY BASE METALS, COPPER, LEAD AND ZINC• T!i°J:S SECOND COMBINA­

TION OF FACTORS, WE THI:tvi<: CALLS FOR A SOMEWHAT LESS STRICT APPLI­

CATION OF THE TEST. WE THINK IN SUCH A CASE IT IS STILL THE LAW 
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THAT THERE NEED NOT BE A FULL SHOWING OF MARKETABILITY, SUCH AS 

THE SECRETARY REQUIRED IN COLEMAN, SUPRA. TO US THE CASES INDI­

CATE THAT THE PRUDENT MAN TEST' COMPLmmNTED BY THE MARKETABIL­

ITY TEST, IS TO BE APPLIED WITH VARYING DEGREES OF STRICTNESS, 

DEPENDING UPON THE RELATIVE POSITION OF THE PARTIES TO THE CASE." 

caps our. So now it appears this court feels that in placer 

cases of sand, gravel, stone etc., nonmetallics of widespread 

occurrence without special use is governed by· the prudent man 

test complemented by the marketability test, and in cases of base 

metals, a lesser degree of strictness shall be required, depend­

ing upon conditions, and position of the parties. 

We observe that this court now concludes also that in cases 

of rare, precious metallic lode mining claims of instrisic value 

and limited occurrence, that the requirements of the "UNADULTER­

ATED" prudent man rule (without the requirement of present 

marketability-profitability showing obtains). 

Title 50 USC sec. 2181, the Congressional Declaration 
policy is: 

"It is recognized that the continued dependance on 
overseas sources of supply for stragetic or critical 
minerals during periods of threatening world con­
flict or of political instability within thos~ 
nations controlling the sources, the supply of such 
materials gravely endangers the present and future 
economy and security· of the United States. It is 
therefore declared to be the policy of the Congress 
that each Department and Agency· of the Federal 
Government charged with responsibility concerning 
the discovery, development, production and acquisi­
tion of strategic or critical minerals and metals, 
shall undertake to decrease further, and to elinin­
ate where possible, the dependency of the United 
States on overseas sources of supply of each such 
materials." 
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In Shreve v. Copper Bell Mining Co., 28 Pac. 315 (1891) the 

noted mining jurist said: 

"Without prospecting there will be no discovered 
mines. Without the privilege to clnim and locate 
and hold a discovery, there will be no prospecting. 
A prospect, not once in a hundred times, is a mine 
in sight. If the locator must show a paying mine 
at location, the riches in these mountains are a 
locked treasury. The law does not contemplate 
this ••• It is a rare claim that is a mine at the 
grass roots, or where the paying vein is first 
found at or near the surface. The hi story· of the 
majority of cases, years of toil and thousands of 
dollars have been required to demonstrate that a 
mineral vein will pay to work." 

In Shoshone v. Rutter, 87 Fed. 807, the court wisely and prud­

ently makes clear: 

"It must be borne in mind that the veins and lodes 
are not always the same character. In some mining 
districts the veins, lodes and ore deposits are so 
well defined as to avoid any question being raised. 
In other localities the veins, lodes and ore deposits 
are found in seams, narrow crevic~s, ·cracks or 
fissures in the earth, the precise extent and 
Character of which cannot be fully ascertained until 
expensive explorations are made and the continuity 
of the ore and the existence of the rock in place, 
bearing MINERALS is established. It was never 
intended that the locator of a mining claim must 
determine all these facts before he would be 
entitled, under the law, to make a valid location. 
Every vein or lode is entitled to have barren spots 
and narrow places as well as rich chimneys and pay 
chutes, or large deposits of valuable ore. When 
the locator finds rock in place containing mineral, 
he has made a discovery within the meaning of the 
statute, whether the rock is rich or poor, whether 
it assays high or low. It is the finding of the 
mineral in rock in place, as distinguished from float 
rock, that constitutes the discovery· and warrants 
location." 

"WITH REASONABLE PROSPECT OF SUCCESS" MEANS SOMETIME! 

We think that the rationale of the court's thinking is that, 

without qualification, in cases of placer claims of nonmetallics 
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of widespread occurrence, both the prudent man test and the 

marketability test, controls in Oregon with varying strictness, 

depending upon conditions. As respects mineral listed in 30 USC 

23, the court now holds there need not be a full showing of 

marketability-profitability. We take this to still permit the 

ordinary prudent man, not necessarily a government man, or an 

expert, an engineer or geologist, to make expenditures on the 

find if there is a REASONABLE PROSPECT OR SUCCESS THAT SOMETIME 

HE MAY DEVELOP A VALUABLE MINE, even if honestly mistaken. In 

case of the precious and base metals THE FACT FINDER IN APPLY­

ING THE PRUDENT MAN TEST (with less strictness) lfl.AY CONSIDER 

EVIDENCE AS TO THE COST OF EXTRACTION, TRANSPORTATION, MILLING, 

ETC. AS BEARING ON WHETHER A PERSON OF ORDINARY PRUDENT WOULD 

BE JUSTIFIED IN FURTHER EXPENDITURES OF HIS LABOR AND MEANS. 

The court then adds, "BUT THIS DOES NOT MEAN THAT THE LOCATOR 

MUST PROVE HE WILL IN FACT DEVELOP A PROFITABLE MINE. 11 

·what we see now in Converse is that, in view of its views 

expressed in its previous reversed decision, is that this court 

of appeals controlling mining law, and realizing that meritor­

ious claim owners are to be daalt with with less scrictness in 

proper cases, can and will, in the interest of justice, and to 

restore precious and base metal mining to its proper place, re­

lax the rigid requirements for discovery. 

STANDARD TEST OF PRESENT PROFITABILITY APPLIED - NO PROOF 
OF COSTS. 

We pause here to say that while Interior may call for its 

pound of flesh, it cannot have one ounce of blood, i.e., it may 
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call for appellant's compliance for a valid discovery, but it 

cannot fail to comply with requirements (a) to prove competently 

and fully what were the cost of extraction, transportationt and 

milling he makes cry·stal clear on pgs. 7-8 (Director I s decision) 

are necessary factors and which criteria are used and are ap­

plied to invalidate our claims, and (b) to prove publication of 

use of the said standard for discovery. FAILURE TO PROVE SUCH 

FACTORS IS FATAL TO ENFORCEMENT OF DECISIONS. On page 21 of the 

transcript of testimony at the contest hearing No, 213 Oregon, 

the government's witness Susie gave only vague, hearsay, guess, 

estimate surmise of the costs claimed, and then not as to any 

one mineral deposit, gold-silver, copper, etc., especially on 

any claim at any time. No foundation was laid to support any 

such statements. He was unfamiliar with operational matters of 

the mines in Josephine County, Oregon. IF SUCH EVIDENCE IS NEC­

ESSARY WE HAVE NOT HAD NOTICE OR OPPORTUNITY TO ADEQUATELY 

DEFEND. The court should note that use of the cost criteria was 

not just incidental BUT WAS USED SOLELY AS CONTROLLING TO IN­

VALIDATE. 

INTENTION TO APPLY STANDARD USED, WAS NOT FIRST PUBLISHED . 

Admittedly, intention to apply the standard test used by the 

Director against our rare-precious and basemetallic lode claims 

of intrinsic value and limited occurrence, HAS NOT BEEN FIRST OR 

AT ANY TIME PUBLISHED AS REQUIRED BY TITLE 5 use 1003 and Tit. 

44 USC 303. The purpose is to put the department on record of 

what it requires for a valid discovery, and to put miners on 
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notice of what they are to meet and for the opportunity to pro­

test. Said law places the burden of proof of first publication 

upon the proponent (United States) of the standard. The deci­

sion is unenforceable. Tit. 5usc 1003, Tit. 44 USC JOJ; Pincus 

v. Reilly, 157 F. Supp. 549; Hatch v. United States, 212 F.2d., 

28. 

NEITHER ADMINISTRATIVE- AGENCIES NOR COURTS VJAY 
LEGISLATE LAW. 

While said administrative procedure act allows for proper 

ru]e making to carry out powers (ministerialy) POWERS delegat­

ed to it by· Congress, IT cannot usurp the constitutional powers 

given only to Congress to make new mining laws or to change 

existing mining laws, when such action causes divesture of title 

and possession to valuable mining claim locations. 

SUBSEQUENT STANDARDS APPLIED RETROACTIVELY RENDERS 
DECISIONS UNENFORCEABLE 

The standard of profitablilty was applied to our claims in 

1959, and given retroactive application to time of locations 

made in 1920-21, when such standard was not included in the test 

for discovery announced in Castle v. Womble, 19 L.D. 455. The 

claimowners made expenditures in reliance upon said "UNADULTER­

ated" prudent man rule for discovery, Interior admits inclusion. 

of present profitability in its test or discovery AND ALSO IT 

DID APPLY THE TEST RETROACTIVELY. 

THE CONTEST COMPLAINT DOES NOT CHARGE SUFFICIENT FACTS TO 
SHOW CLAIM OF WANT OF PRESENT PROFITABILITY OR USE OF THE COST 
CRITERIA. 

If the test of present marketability-profitability is not 

properly added to or complementary to the prudent man rule for 



discovery, then the contest complaint is lacking 1n sufficient 

allegations for a cause of complaint. If the cost criteria is 

proper and to be an integral part of the case, clear and suffi­

cient allegations are necessary. We have had neither charge of 

no discovery because of want of present profitability or to 

meet the cost criteria, nor full opportunity to defend and dis­

prove. Our lode claims have been taken without due process of 

law. All other relief failing, we are entitled to a further 

h€aring on costs and the matter of marketability-profitability. 

EXPLORATION AND DEVELOPMENT APPLIED INTERCHANGEABLY 
IN THIS CASE. 

On the matter of exploration and development, we contend 

they are largely the same because we have not done exploration 

work for the purpose of finding a vein of valuable ore: They 

have already been found and are admitted: Some are of high value • . 

But in the sense that we have worked on exposed veins and depos­

ita to expose related veins, ore shoots, paralell veins, or 

spurs, angles and variations, or to better the exposed veins and 

to develop the same vein where it may pinch, to where it may· 

swell, or from where it becomes lean, to again where it becomes 

rich, we are exploring and developing: That is what the evi­

dence shows. When the Hearing Examiner and the Director found 

the lands mineral in character, and that enough minerals have 

been found to justify further exploration, the above facts were 

anticipated we claim they have proved for us by admissions, 

what is required by the prudent man rule, or at least it comes 

within the less restrictive application of the Converse rule. 
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Whether the work done is called "exploration" or "development", 

or both, is not the material thing. The material thing is the 

mineral deposit already discovered and exposed upon which work 

is done of such significance as to justify further expenditures 

with reasonable prospect of success in sometime developing a 

valuable mine. This court has held that the word "development" 

as applied to discovery, is the equivalent of "exploration." 

Charlton v. Kelly, 156 Fed. 433, 436. That is peculiarly so 

because development of a valuable mine includes exploration, of 

stopes, winze and shaft preparation and all related ore. All 

work, all expenditures, made towards developing a valuable mine, 

may be called either or both exploration and/or development. 

Tho.t is particularly so because no already sure-thing or present .. , 

ly profitable mineral deposit is contemplated by the prudent m~n 

rule applicable to precious minerals. The Mining Engineers 

Handbook (Robert Peale, (1918, p. 373, defines exploration as 

"the work of exploring an ore body when found. It is undertaken 

to gain knowledge of the size, shape, position and value of the 

ore body." The Handbook defines "development" as the driving of 

openings to and in a proved ore body for mining and handling t he 

ore economically. 

PRACTICAL DEFINITION - VALUABLE MINERAL DEPOSITS 

Valuable mineral deposits, in the celebrated Shreve case 115 

U.S. 393, is construed by the learned mining jurist thus: 

"The law will not distinguish between different kinds 
and classes of ore if they have appreciable values 
in the metal, nor is it necessary that the ore shall 
be of commercial value - economical value for treat­
ment. It is enough if it is something ascertainable 
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