Department of Public Safety Standards and Training

Memo
Date: November 17, 2016
To: Police Policy Committee
From: Jennifer Howald
Rules Coordinator
Subject: Proposed Rule Change for OARs 259-008-0005, 259-008-0010, 259-008-

0011, 259-008-0070 and 259-008-0080
The Criminal Justice Denial/Revocation Workgroup Recommendations
for the Denial and Revocation Standards

Background: In 2015, the Telecommunications, Corrections and Police Policy
Committees approved the formation of a workgroup to review the current denial and
revocation standards. The Criminal Justice Denial/Revocation Workgroup reviewed the
Oregon Administrative Rules (OAR) and the procedures in place for the denial or
revocation of a public safety professional’s certifications. The Workgroup also reviewed
the current statutory authorities of the Board on Public Safety Standards and Training
(Board) and DPSST with respect to the certification of individuals employed in Oregon
to perform the duties of police officers, corrections officers, parole and probation
officers, regulatory specialists, telecommunicators and emergency medical dispatchers.

Over the course of their meetings, the Workgroup developed several recommendations
that have been presented to the Policy Committees and the Board. The recommendations
that have been reviewed to date include:

e A recommendation to add a citizen member to the Telecommunications,
Corrections and Police Policy Committees. This recommendation requires a
change in statute and has been drafted as a legislative concept that is scheduled to
be reviewed during the 2017 Oregon Legislative Session.

e A recommendation that all public safety officers complete a minimum of one hour
of ethics training annually as a part of the certification maintenance training
requirements. After a three year implementation period the recommended training
would become required training in order to maintain certifications. This
recommendation was approved by the Board on October 27, 2016 and will be
moving forward to the public comment phase of the rule making process. If no
public comments are received, then the approved recommendation for annual
ethics training will be filed jointly with upcoming recommendations for changes
to maintenance standards.
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e A requirement that the DPSST Form F4 (Personnel Action Report) must be
signed by the Department Head or a currently certified public safety professional
authorized by the department head. This recommendation was approved by the
Board on October 27, 2016 and will be moving forward to the public comment
phase of the rule making process. If no public comments are received, then the
rule is expected to become permanent effective January 1, 2017.

e A requirement that all public safety professionals will be responsible for notifying
DPSST if they are arrested. This is a change from the current requirement for a
public safety professional to notify their employer of a conviction. This
recommendation was reviewed by the Board on October 27, 2016. It was referred
back to the Workgroup for additional consideration and has been addressed in the
Workgroup’s recommendations for the changes to OAR 259-008-0070.

Criminal Justice Denial/Revocation Workgroup Recommendations for the Denial
and Revocation Standards:

The draft language for OAR 259-008-0070 incorporates the complete efforts of the
Workgroup to review and recommend changes regarding the denial and revocation
process. Highlights of the Workgroup’s recommendations include:

e Removal of the definitions section from the rule language

e Removal of the Mandatory and Discretionary lists of crimes

e Changes to the definition of discharge for cause as mandatory grounds for denial
or revocation

e Changes to the definition of discretionary grounds for denial or revocation

e Changes to the definitions of the elements of misconduct - Dishonesty, Disregard
for the Rights of Others, Misuse of Authority, and Gross Misconduct

e Addition of Emergency Suspension of certifications in extreme circumstances

e Addition of Suspension of certifications as an alternative to revoking
certifications

e Changes to the ineligibility periods that are determined for each denial,
suspension, or revocation action

e Addition of the opportunity for the affected individual to make verbal statements
to the Policy Committees

e Changes to the reconsideration of eligibility for certification after denial,
suspension or revocation

The following summary outlines the implementation of the Workgroup’s
recommendations and changes that were made to the organization of the rule with the
intention to improve the flow of the language and represent the linear process of denial,
suspension or revocation for discretionary grounds.

Section (1) provides a purpose statement.
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Content Deletion: The definitions for Denial, Discretionary Misconduct and Revocation
included in the current rule were deleted from the draft rule language. Denial and
Revocation are considered to be commonly used terms that do not require a definition
and the definition for Discretionary Misconduct references the definition provided later in
the rule.

Section (2) addresses the mandatory grounds for denial or revocation of certifications.
ORS 181A.640 requires that the Department deny or revoke certifications based on
discharge for cause and provides that the Board shall adopt rules to specify which crimes
and violations resulting in a conviction require the denial or revocation of certifications.

The current rule language defines discharge for cause as an employer initiated
termination of employment involving dishonesty, disregard for the rights of others, gross
misconduct, incompetence or misuse of authority. Upon notification of a discharge for
cause, the Department makes a determination regarding the conduct and whether or not it
meets the definition of discharge for cause and then proceeds with the revocation if the
conduct meets the definition. An individual found to have been discharged for cause is
revoked for life. There is no ineligibility period that they can satisfy and later become
reemployed or recertified in Oregon as a public safety professional. This creates a
disparity in the treatment of a professional standards case for an individual who resigns
during or in lieu of termination. By resigning, the individual’s professional standards case
becomes discretionary and if revoked, they may reapply for eligibility for certification
after satisfying an ineligibility period.

In recognition of the disparity, the Workgroup approved an amended definition of
discharge for cause. The amended definition lists specific employment related behavior
that, when occurring under the color of office, would warrant mandatory revocation of
certifications.

In review of the current rules in place for the mandatory denial or revocation of
certifications based on a conviction, the Workgroup recommended eliminating the list of
mandatory crimes from the rule. The Workgroup agreed that having an inclusive list is
problematic because use of a list inadvertently creates exclusions. They recommended
maintaining the mandatory grounds for:

e Convictions of a felony or crime punishable by imprisonment for more than one
year;

e Convictions involving unlawful use, possession, or manufacture of a controlled
substance (excluding less than one ounce of marijuana prior to certification); and

e Convictions involving domestic violence.

The Workgroup recommended the addition of:
e Convictions involving child abuse that is domestic in nature; and

e Convictions requiring registration as a sex offender, regardless of when the
conviction occurred.
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The Workgroup also considered the requirement that Standards and Certification must
take action on any conduct that requires mandatory denial or revocation regardless of
when the conduct occurred and recommended maintaining this standard as it is currently
in rule.

Section (3) provides draft language for the Workgroup’s recommendation to establish an
avenue for emergency suspension in cases of serious danger to public health and safety.
The Workgroup’s discussions identified that these situations would be extremely rare and
the Department of Justice identified that the standard of serious danger to public health
and safety for emergency suspension would be a high threshold to meet.

Section (4) addresses the discretionary grounds for denial, suspension or revocation of
certifications. In consideration of the permanency of denial and revocation decisions, the
challenges of ineligibility periods, and the current process for reconsideration after an
ineligibility period, the Workgroup recommended including the option for suspension of
an individual’s certifications. The draft rule language incorporates suspension of
certifications for discretionary misconduct that rises to the level to warrant action on the
individual’s certifications.

Subsection (4)(a) provides an amended definition of misconduct for discretionary
grounds. The Workgroup recommended removing the discretionary crimes lists and their
categorizations of the crimes. This recommendation resulted in the need for a definition
of what constitutes misconduct that would need to be reviewed by the Policy Committees
and the Board as discretionary disqualifying misconduct. The draft rule language defines
misconduct as:

e Conduct that resulted in a criminal disposition for any offense other than
convictions constituting mandatory grounds (This language becomes the
replacement for the crimes list.)

e Conduct that includes any of the elements of Dishonesty, Disregard for the Rights
of Others, Misuse of Authority; and Gross Misconduct

e Conduct that violates the standards of conduct for academy training or fails to
meet the minimum standards of employment, training or certification established
by rules.

e Falsification of any information submitted to the Board or Department (Same as
current rule)

e A police officer’s failure to attend at least one session with a mental health
professional...as required by ORS 181A.790 (Same as current rule)

The Workgroup discussed at length the need to consider more than just dispositions that
resulted in convictions. By consensus, the Workgroup agreed that judgments resulting in
dispositions other than convictions were relevant to making a determination of whether or
not an individual violated moral fitness standards set by the Board.

The final recommendation incorporated the consideration the additional dispositions of
violation, adjudication, a plea of guilty or no contest, or a finding of guilty except for
insanity or its equivalent. Providing this language regarding offenses and dispositions in
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this section allows for the use of the term “criminal disposition” throughout the rule,
eliminating the need to repeat each of the dispositions and the jurisdiction for each
offense defined by discretionary grounds for denial, suspension and revocation.

Subsection (4)(b) provides the triggers that will initiate a professional standards case
based upon receipt of information that would lead an objectively reasonable person to
conclude that a violation of Board established standards may have occurred. The triggers
include:
e Notification of an arrest*, a criminal citation to appear or its equivalent, a
conviction, or other criminal disposition
¢ Notification of a non-voluntary separation of employment from a certifiable
position, or
e Complaints.

*In recognition that the Workgroup has reviewed and approved the addition of language
that adds “a criminal citation to appear or its equivalent” to the draft of OAR 259-008-
0070, DPSST staff will amend the language that was drafted to incorporate the
Workgroup’s original recommendation to change notification of conviction to
notifications of arrest. The notification of arrest draft rule language for OAR 259-008-
0010, 259-008-0011, 259-008-0075 and 259-008-0080 will be amended throughout to
read as follows:

(5) Notification of Arrest or Criminal Citation to Appear. A [law enforcement
officer/telecommunicator/ emergency medical dispatcher/instructor] who is
arrested, or receives a criminal citation to appear or its equivalent, for any offense
punishable as a crime must notify the Department within five business days.
Notification must be in writing and include the date of the arrest or citation, the
location of the arrest or citation, the reason for the arrest or citation and the
arresting or citing agency.

If each Policy Committee recommends the draft rule language for OAR 259-008-0070, as
presented here, to the Board then DPSST staff will resubmit the changes for notification
of arrest or criminal citation, as provided above, for OAR 259-008-0010, 259-008-0011,
259-008-0075 and 259-008-0080 to the Board at the January 26, 2017 meeting.

Subsection (4)(c) establishes how complaints will be reviewed. When a complaint is
received regarding a currently employed individual, DPSST will work with the
employing agency to determine if there is a reasonable basis to proceed with a
professional standards case. The complaint will be forwarded to the employer for review.

The department will defer any further investigation, discipline or remedy to the
employing agency. The employer will be required to respond to the Department that the
complaint has been reviewed.
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DPSST would take no further action on the complaint after receiving the employer’s
notification that the complaint has been reviewed and handled as dictated by the
employing agency.

Should the complaint subsequently result in a non-voluntary separation of employment or
a criminal disposition, DPSST may open a professional standards case on the public
safety professional based on the resulting separation or disposition.

Complaints against an individual who is not currently employed, complaints where the
employer is non-responsive to the Department and complaints made against public
officials serving as public safety professionals, may be presented to a Policy Committee
for a disposition on what action to take, up to an investigation conducted by Standards
and Certification.

Subsection (4)(d) outlines guidelines for DPSST to administratively close a
professional standards case. Administrative closure for these reasons will not require
review by a Policy Committee. Standards and Certification will administratively close:

e Any case involving a criminal disposition that occurred prior to January 1, 2001.

e Any case based on a criminal disposition that was reviewed by Standards and
Certification or the Board under the standards in place prior to April 1, 2017* and
determined to not meet the statutory and administrative rule requirements for
denial, suspension or revocation under previous administrative rules.

e Any deferred adjudications in which the only charge is for ORS 813.010 (Driving
Under the Influence of Intoxicants) upon confirmation of dismissal.

NOTE: A Policy Committee and the Board may still consider a criminal disposition that
was administratively closed for any of the above reasons as an aggravating factor in a
separate disciplinary investigation.

*April 1, 2017 has been included as the projected implementation date of the
recommended changes for OAR 259-008-0070. The date is subject to change based on
the requirements and timelines associated with the review of the draft language by each
criminal justice policy committee and the Board as well as the rulemaking process.

Subsection (4)(e) addresses the process of the review of a professional standards case
by Standards and Certification to make a determination to present the case to a Policy
Committee and the Board.

The Workgroup identified that the workload would be prohibitive if every instance of
misconduct needed to be reviewed by a Policy Committee. However, to ensure
transparency of an administrative closure process for misconduct that may constitute a
violation of statutory and administrative rule requirements, the Workgroup requested that
Standards and Certification establish a consent agenda of all the recommended
administrative closures for review by each criminal justice discipline’s Policy
Committee.

Proposed Rule Change: 259-008-0005, 0010, 0011, 0070 & 0080 Police Policy Committee
November 17, 2016 Page 6



The draft consent agenda prepared for the Workgroup has been included as Attachment
A. This is a sample and may be formatted differently upon implementation of the rule
changes.

Policy Committee members would have the opportunity to review the recommendations
and determine if there were any concerns about the misconduct recommended for
administrative closure or any disagreements with the recommendation to administratively
close a professional standards case. Recommendations could be pulled from the consent
agenda for additional information and discussion, up to and including a Policy
Committee’s request to review the professional standards case through the discretionary
process at a later Policy Committee meeting.

The guidelines established for the recommendation to administratively close a
professional standards case include:

e Conduct that does not meet the requirements for denial, suspension or revocation,
or

e A criminal disposition where:

o the disposition occurred 7 years or more prior to employment as a public

safety professional
the disposition represents the only criminal disposition
the conduct did not include dishonesty or deceit
the individual is no longer on a form of court ordered supervision, and
the individual does not have any unpaid restitution, fines or fees resulting
from the criminal disposition.

O O O O

Paragraph (4)(e)(E) states that when a professional standards case is reviewed by a
policy committee, the affected individual has the opportunity to submit mitigation for
the Policy Committee and the Board to review.

The current process already allows for the individual to submit written statements or
documentation. The Workgroup recommended the addition of the opportunity for an
affected individual to make verbal, in person statements to the Policy Committee.

The guidelines established for this opportunity include making arrangements in advance
and adhering to a maximum of 5 minutes of verbal statements. The verbal statements
may be made by a representative of the affected individual. There will not be a question
and answer period. The individual may choose to provide verbal statements, written
statements or documentation, or both.

Subsection (4)(f)(A) addresses the process of the review of a professional standards
case by a Policy Committee and the Board to make a determination on whether or not
the misconduct rises to the level to warrant denial, suspension or revocation of
certifications.
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The first determination that a Policy Committee and the Board must make is whether or
not the misconduct demonstrates an individual’s lack of moral fitness by identifying if
the conduct the individual engaged in includes any of the elements of Dishonesty,
Disregard for the Rights of Others, Misuse of Authority, or Gross Misconduct. Review of
the misconduct by the Policy Committee and the Board may identify one element, more

than one element, or no elements.

The Workgroup held extensive discussions regarding the definitions of these elements.
They recommended that the definitions be amended for clarity and specifically eliminate
the redundancy of the definitions used for gross misconduct and misconduct in current
administrative rule. The following chart provides a side by side comparison to the current

rule definitions and the draft rule language.

Current Rule Definition

Draft Rule Definition

Dishonesty: Includes untruthfulness,
dishonesty by admission or omission,
deception, misrepresentation, falsification

Dishonesty: Includes conduct that is
knowingly dishonest and includes
untruthfulness, dishonesty by admission or
omission, deception, misrepresentation,
falsification or reckless disregard for the
truth;

Disregard for the Rights of Others:
Includes violating the constitutional or civil
rights of others, and conduct demonstrating
a disregard for the principles of fairness,
respect for the rights of others, protecting
vulnerable persons, and the fundamental
duty to protect or serve the public

Disregard for the Rights of Others:
Includes conduct that knowingly violates
the constitutional or civil rights of others;

Misuse of Authority: Includes abuse of
public trust, obtaining a benefit, avoidance
of detriment, or harming another, and
abuses under the color of office

Misuse of Authority: Includes the use or
attempt to use one’s position to obtain a
benefit, avoid a detriment, or harm another
while acting under the color of office;

Gross Misconduct: Means an act or failure
to act that creates a danger or risk to
persons, property, or to the efficient
operation of the agency, recognizable as a
gross deviation from the standard of care
that a reasonable public safety professional
would observe in a similar circumstance

Gross Misconduct: Includes behavior that
deliberately or recklessly disregards the
law, threatens persons or property or the
efficient operations of any agency;

Misconduct: Misconduct includes conduct
that violates the law, practices or standards
generally followed in the Oregon public
safety profession. By definition, all
criminal convictions meet the definition of
Misconduct within this category

Removed-Combined with Gross
misconduct as “disregards the law”

Insubordination: Includes a refusal by a
public safety professional to comply with a

Removed-Determined to be related more to
job competency than to moral fitness
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rule or order, where the order was
reasonably related to the orderly, efficient,
or safe operation of the agency, and where
the public safety professional’s refusal to
comply with the rule or order constitutes a
substantial breach of that person’s duties

Subsection (4)(f)(B) outlines the review and identification of aggravating and
mitigating circumstances. The Workgroup wanted to ensure that aggravating and
mitigating circumstances were reviewed similarly from case to case. Based on a
recommendation by the Workgroup, DPSST staff will include responses to the
established list of aggravation and mitigations questions within each staff report when
presenting a professional standards case to the Policy Committee and the Board. See
Attachment B for a sample.

The Policy Committee will review these circumstances and also identify additional
aggravating and mitigating circumstances, including the review of a public safety
professional’s written or verbal evidence submitted as supporting documentation for
mitigation of the conduct under review.

Subsection (4)(f)(C) provides the recommended guidelines for the minimum and
maximum ranges on the lengths of ineligibility based on the elements identified in the
individual’s conduct that were determined to warrant denial, suspension or revocation of
certifications, after the consideration of the totality of the case.

This subsection also outlines the application of an ineligibility period. The current
language for OAR 259-008-0070 (7)(e) states that the length of ineligibility for training
or certification based on a conviction begins on the date of conviction. This provision has
been modified in the draft rule language to state that the first day of the ineligibility
period is the date that the judgment of the disposition was entered.

Because of the implication of making moral fitness determinations on past behaviors,
Staff and DOJ recommend maintaining this standard.

Based on the intention of the language regarding ineligibility periods beginning on the
date of judgement, DPSST staff added similar draft language for non-voluntary
separations of employment in recognition that Staff and Policy Committee workloads
may impact the timeliness of review.

NOTE: This means that some cases reviewed by the Policy Committee and determined to
be ineligible may have satisfied the ineligibility period by the time the Final Order
becomes final based on the lapse of time between the conviction, or the separation of
employment, and the review of the professional standards case. Staff will prepare the
Final Orders accordingly in these situations.
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Subsection (4)(g) recognizes that any decision to deny, suspend or revoke certifications
is administered through the contested case process. The only change within this
subsection was the addition of the option for suspension.

Subsections (4)(h)-(j) describe the outcome of a certification once the determination has
been made that the conduct reviewed includes any of the elements that indicate a
violation of moral fitness and an ineligibility period has been determined. The
Workgroup recommendation was to use the ineligibility period to determine whether a
public safety professional’s certifications are suspended or revoked.

If the professional standards case originated from an application for training or
certification then the individual would be denied for the ineligibility period established by
the Board and the Policy Committee. If the individual also held additional public safety
professional certifications those certifications would be suspended or revoked as well.

An ineligibility period of 3-5 years would be treated as suspension of the individual’s
certifications. While the suspension period would always appear on the individual’s
DPSST training record, it could still be considered a temporary status. Upon return to a
certifiable position, the certification would be considered lapsed and the individual would
need to meet employment, training and certification requirements to reactivate their
certifications.

An ineligibility period of more than 5 years would be treated as a revocation of the
individual’s certifications. The revocation of a certification would always appear on the
individual’s DPSST training record and would be considered a permanent status. Upon
return to a certifiable position, the individual would need to meet employment, training
and certification requirements and apply for new certifications.

Reference Attachment C for samples of how a suspension or a revocation may appear as
viewed in a DPSST training record or a Snapshot view of the record.

Subsection (4)(k) addresses an individual’s eligibility for certification after satisfying
the ineligibility period for a denial, suspension or revocation.

The Workgroup discussed at length the current requirements for reconsideration. The
current rule requires that an individual submit a request to be reviewed by the Policy
Committee and the Board for an eligibility determination. The Policy Committee and the
Board would review the request with any supporting documentation provided, weigh
aggravation and mitigation, and make a recommendation regarding the individual’s
eligibility to reapply for certification. If the Policy Committee and the Board determine
that the factors that originally resulted in denial or revocation have not been satisfactorily
mitigated, then the individual must remain ineligible to apply for certification.

The Workgroup’s discussions identified that when an individual wants to return to a
certifiable position they want to know that they will be able to apply for employment and
conversely, when an employer receives an application from an individual whose
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certifications have been denied, suspended or revoked that they will be able to hire
someone who is eligible for certification. Attempting to preserve recognition of each
need created a circular set of responsibilities that seemed contradictory. (Which should
come first, the employer who wants to hire an applicant recommending that the
individual be eligible for certification or should the applicant be able to show the
employer that they are eligible to pursue certification?)

The outcome of the Workgroup’s discussions resulted in the recommendation to treat the
satisfaction of the ineligibility period as the basis for eligibility to reapply for
employment and certification. With this recommendation, no further review of the
original conduct resulting in the denial, suspension or revocation would be required prior
to reemployment and because the ineligibility period has been satisfied, the conduct that
initiated the denial, suspension or revocation would not be cause to deny new
applications.

An individual’s DPSST record will reflect the expiration date of the ineligibility period.
Reference Attachment C as a sample.

Any time an individual returns to a certifiable position after a denial, suspension or
revocation, they must meet the minimum employment, training and certification
standards.

Content Deletion: The following language exists in current rule. This allows for a person
to request eligibility if the denial/revocation standard changes or if a judgment is changed
or expunged.

The Board may reconsider any mandatory conviction which subsequently
becomes a conviction constituting discretionary disqualifying misconduct, upon
the request of the public safety professional.

The Workgroup approved deletion of this language in recognition that, at the time of the
denial or revocation, the conduct that resulted in denial or revocation constituted
mandatory grounds. The individual was considered to have violated the standards at that
time and to consider that they may not any longer contradicts the intent of the rule
language that states that:

Standards and Certification must take action on any conduct that has been
determined to be a mandatory disqualifier regardless of when the conduct
occurred unless Standards and Certification, or the Board, has previously
reviewed the conduct and determined the conduct not to be disqualifying under a
previous set of standards.

Any application for training or certification submitted by an individual whose
certifications have been denied or revoked for mandatory grounds as defined in
subsection (2) (a) of this rule will be denied pursuant to section (6) of this rule.
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Section (5) includes the addition of language regarding suspension pertaining to the
scope of action on an individual’s certifications.

Section (6) outlines the contested case process. The draft language amends the
Stipulated Order to reflect a voluntary agreement to permanently revoke all certifications
in lieu of their professional standards case being reviewed by a Policy Committee and the
Board, and the right to a hearing is waived.

Subsection (6)(e) includes an addition prohibiting an administrative law judge from
adjusting an ineligibility period, established by the Board, during the contested case
hearing process. Though it is clear that the authority to establish ineligibility periods lies
with the Board, it is not uncommon for administrative law judges to attempt to adjust
these periods based on their opinions resulting in Proposed Orders having to be amended
and presented to the Policy Committee and Board before becoming final.

Subsection (6)(g) includes new language to recognize a process for surrender of
certifications. Inclusion of this language sets the standard that while an individual may
voluntarily surrender their certifications, DPSST may still obtain further information
from the employer or conduct an investigation to determine if the individual may have
violated the moral fitness standard prior to DPSST accepting the surrender.

DPSST Staff’s Supporting Recommendations:

OARs 259-008-0005, 259-008-0010, 259-008-0011 and 259-008-0080 have been
included in this proposed rule change based on the references that connect these rules to
OAR 259-008-0070 and the denial, suspension and revocation standards.

DPSST Staff recommends the deletion the definition for “Suspension” that is contained
in OAR 259-008-0005 (Definitions). The existing definition ties suspension to
certification maintenance standards. In keeping in line with the deletion of the definition
section contained in OAR 259-008-0070 (Denial/Suspension/Revocation), staff did not
develop a draft for an alternate definition of suspension.

The proposed changes to OAR 259-008-0010 (Minimum Standards for Employment as a
Law Enforcement Officer or Utilization as a Reserve Officer), OAR 259-008-0011
(Minimum Standards for Employment as a Telecommunicator and Emergency Medical
Dispatcher) and OAR 259-008-0080 (Certification of Instructors) are minor
housekeeping changes to update the citations in each of the rules pertaining to sections
referenced in the draft of OAR 259-008-0070 (Denial/Suspension/Revocation).
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Draft Rule Language:

The following section (pages 13-24) provides the DRAFT language for OAR 259-008-
0070. It is presented without the bold and underline throughout the text to make it easier
to read.

*kk

259-008-0070
Denial/Suspension/Revocation

(1) Itis the responsibility of the Board to set the minimum standards, and of the
Department to uphold them, to ensure the highest levels of professionalism and
discipline. These standards shall be upheld at all times unless the Board determines that
neither the safety of the public nor respect of the profession is compromised.

(2) Mandatory Grounds for Denying or Revoking Certifications of a Public Safety
Professional.

(a) The Department must deny or revoke the certifications of any public safety
professional after written Notice, and a hearing if requested, based upon a finding that:

(A) The public safety professional has been discharged for cause from
employment as a public safety professional.

(i) For the purposes of this rule, “discharged for cause” means an
employer initiated termination of employment as a public safety
professional for conduct that falls within any of the following categories
and that occurred while acting under the color of office:

(1) Deliberately obtaining false confessions;
(11) Initiating false arrests;

(1) Creation and use of falsified evidence, including false
testimony;

(V) Intimidation: Includes wrongfully compelling an individual to
abstain from doing, or to do, any act which the individual has a
legal right to do or abstain from doing;

(V) Brutality: Includes the use of any force exceeding that
reasonably necessary to accomplish a lawful enforcement purpose;
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(V1) Corruption: Includes the abuse of a public safety
professional’s authority for personal gain, to gain advantage for a
public or private safety agency or to attempt or succeed in
depriving another person or persons of their legal rights; or

(V1) Sexual abuse.

(i) If, after service by the Department of a Notice of Intent to Deny or
Revoke Certifications (NOI), the public safety professional provides
notice to the Department within the time stated in the NOI that the
discharge has not become final, then the Department may stay further
action, pending a final determination.

(B) The public safety professional has a conviction for an offense designated
under the law where the conviction occurred as being punishable as a felony or as
a crime for which a maximum term of imprisonment of more than one year may
be imposed;

(C) The public safety professional has a conviction involving the unlawful use,
possession, delivery or manufacture of a controlled substance, narcotic or
dangerous drug, except the Board, in consultation with a Policy Committee, may
deny certification under section (4) of this rule for a criminal disposition for
possession of less than one ounce of marijuana that occurred prior to July 1, 2015
and prior to public safety certification;

(D) The offense for which the public safety professional’s conviction required
registration as a sex offender; or

(E) The offense for which the public safety professional’s conviction involves any
elements of domestic violence as defined in ORS 135.230 or the offense involves
elements of abuse as defined in ORS 107.705 against a child who is 18 years of
age or younger and is a natural child, adopted child, stepchild, a child under the
guardianship of, or a child who regularly resides or formerly resided in the same
household as the public safety professional.

(b) The Department must take action on any conduct that has been determined to be a
mandatory disqualifier regardless of when the conduct occurred unless the Department,
or the Board, has previously reviewed the conduct and determined the conduct not to be
disqualifying under a previous set of standards.

(c) Denial or revocation for mandatory grounds will be subject to the contested case
procedure in section (6) of this rule.

(d) Any application for training or certification submitted by an individual whose
certifications have been denied or revoked for mandatory grounds as defined in
subsection (2) (a) of this rule will be denied pursuant to section (6) of this rule.
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(3) Emergency Suspension: If, upon a review pursuant to subsection (4) (f) of this rule,
the Policy Committee and Board find that there is a serious danger to public health and
safety, the Department may issue an Emergency Suspension Order, pursuant to OAR
137-003-0560, immediately suspending a public safety professional’s certifications.

(a) An Emergency Suspension Order will be served on the public safety professional, by
the Department, following the contested case notice process outlined in section (6) of this
rule.

(b) The Department may combine the hearing on the Emergency Suspension Order with
any underlying proceeding affecting the certification of a public safety professional.

(c) A public safety professional, whose certifications have been suspended by an
Emergency Suspension Order, is prohibited from performing the duties of a public safety
professional beginning on the date the Emergency Suspension Order is served on the
public safety professional.

(d) The emergency suspension will remain in effect until the issuance of a Final Order to
revoke certifications or receipt of evidence provided to the Department that the affected
public safety professional no longer poses a serious danger to public health and safety.

(4) Discretionary Grounds for Denying, Suspending or Revoking Certifications of a
Public Safety Professional.

(a) The Board, through a Policy Committee, may deny, suspend or revoke the
certifications of any public safety professional after written Notice, and a hearing if
requested, based upon a finding that the public safety professional engaged in
misconduct. For the purposes of this rule, misconduct is defined as:

(A) Conduct that resulted in a criminal disposition for any offense other than
convictions constituting mandatory grounds as defined in subsection (2) (a) of this
rule. For the purpose of this section, a criminal disposition includes a conviction,
violation, adjudication, an entered plea of guilty or no contest, or a finding of
guilty except for insanity or its equivalent, for any offense punishable as a crime
in this state or any other jurisdiction.

(B) Conduct that includes any of the elements identified in subsection (4) (f) of
this rule;

(C) Conduct that fails to meet the applicable standards as described in OAR
Chapter 259 Division 012, or any of the administrative rules promulgated under
ORS 181A.410;

(D) Falsification of any information on any documents submitted to the Board or
the Department; or
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(E) A police officer’s failure to attend at least one session with a mental health
professional within six months after the police officer was involved in using
deadly physical force, as required by ORS 181A.790.

(b) Standards and Certification will initiate a professional standards case upon receipt or
discovery of information that would lead an objectively reasonable person to conclude
that the public safety professional has violated Board established employment, training,
or certification standards for Oregon public safety professionals. For the purpose of this
rule, receipt of information may include, but is not limited to:

(A) Notification of an arrest, a criminal citation to appear or its equivalent, a
conviction, or any other criminal disposition, of a certified public safety
professional or a public safety professional who is employed in a certifiable
position but is not yet certified;

(B) Notification of a non-voluntary separation of employment from a certifiable
position; or

(C) Any complaint submitted to the Department alleging that a public safety
professional has potentially engaged in misconduct as defined in subsection (4)
(@) of this rule.

(c) All complaints will be reviewed by Standards and Certification to determine if the
allegations, if founded, may violate the statutory and administrative rule requirements for
employment and certification of a public safety professional. Complaints determined to
fall outside of DPSST’s jurisdiction will be administratively closed.

(A) Standards and Certification will work with the public safety professional’s
employing agency upon receipt of a complaint containing allegations that a public
safety professional has engaged in conduct that, if proven, may violate the
statutory and administrative rule requirements for employment and certification of
a public safety professional to determine if there is a reasonable basis to proceed
with a professional standards case. Standards and Certification will defer any
further investigation, discipline or remedy to the employing agency when a
complaint is received against a public safety professional who is currently
employed. The employing agency will be required to respond to Standards and
Certification that the allegations made in the complaint have been reviewed and
handled in an appropriate manner as dictated by the employing agency.

(B) Complaints made against a certified public safety professional who is not
currently employed in a certifiable position; complaints made against an
employed public safety professional whose employing agency is non-responsive
to Standards and Certification’s requests for further review; or complaints made
against an elected official serving as a public safety professional that may fall
within the Department’s statutory and administrative rule requirements for denial,
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suspension or revocation may be presented to a Policy Committee for disposition,
up to and including initiating a Standards and Certification investigation.

(d) The following are guidelines for Standards and Certification to administratively close
a professional standards case involving a criminal disposition for any offense other than
convictions constituting mandatory grounds as defined in subsection (2) (a) of this rule:

(A) Standards and Certification will administratively close any case involving a
criminal disposition that occurred prior to January 1, 2001 when that criminal
disposition represents the only criminal disposition in the individual’s history.

(B) Standards and Certification will administratively close any case based on a
criminal disposition that was reviewed by Standards and Certification or the
Board under the standards in place prior to April 1, 2017 and determined to not
meet the statutory and administrative rule requirements for denial, suspension or
revocation under previous administrative rules.

(C) Standards and Certification will administratively close any deferred
adjudications in which the only charge is for ORS 813.010 (Driving Under the
Influence of Intoxicants) upon confirmation of dismissal.

(D) Nothing in this rule precludes a Policy committee and the Board from
considering previous criminal dispositions as an aggravating factor in a separate
disciplinary investigation.

(e) Review of a Professional Standards Case by Standards and Certification:

(A) When Standards and Certification receives factual information from any
source, Standards and Certification will review the information to determine if the
conduct may meet statutory and administrative rule requirements for denial,
suspension or revocation by initiating a professional standards case.

(B) Standards and Certification may recommend administrative closure of a
professional standards case to the Policy Committee if:

(i) Standards and Certification determines that the conduct being reviewed
does not meet the statutory and administrative rule requirements for
denial, suspension or revocation; or

(i) The conduct being reviewed involves a criminal disposition where:

(iii) The criminal disposition occurred seven years or more prior to the
date the public safety professional began employment as a public safety
professional;

(iv) The criminal disposition represents the only criminal disposition in the
public safety professional’s history;
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(v) The conduct involved did not include dishonesty or deceit;

(vi) The public safety professional has completed any court-ordered form
of supervision; and

(vii) The public safety professional does not have any unpaid restitution,
court fines or fees resulting from the criminal disposition.

(C) If Standards and Certification determines that the conduct being reviewed
may met the statutory and administrative rule requirements for denial, suspension
or revocation, but is not supported by adequate factual information, Standards and
Certification may request further information from the employer pursuant to ORS
181A.670 or conduct its own investigation of the matter.

(D) If Standards and Certification determines that a public safety professional
may have engaged in misconduct listed in subsection (4) (a) of this rule, the case
may be presented to the Board, through a Policy Committee.

(E) When Standards and Certification presents a professional standards case to the
Board, through a Policy Committee, a notification will be sent to the affected
public safety professional by Standards and Certification. The notification will
include the deadlines for the affected public safety professional to present to the
Board, through a Policy Committee, evidence of factors that may support
mitigation. A public safety professional may present mitigation evidence by one
or both of the following:

(1) Submitting documents or written statements as supporting evidence for
mitigation of the conduct under review to Standards and Certification for
Policy Committee and Board consideration;

(if) Arranging with Standards and Certification to attend the Policy
Committee and present a verbal statement. Verbal statements are limited
to a maximum of five minutes and must be presented, in person, by the
affected public safety professional, or the representative of their choice.

(F) In professional standards cases where there has been an arbitrator’s opinion
related to the public safety professional’s employment, Standards and
Certification will proceed as follows:

(1) If the arbitrator’s opinion finds that underlying facts supported the
allegations of misconduct, Standards and Certification will proceed as
identified in subsections (4) (e) and (f) of this rule.

(i1) If the arbitrator has ordered employment reinstatement after a non-
voluntary separation of employment without a finding related to whether
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the misconduct occurred, Standards and Certification will proceed as
identified in subsections (4) (e) and (f) of this rule.

(ii1) If the arbitrator’s opinion finds that underlying facts did not support
the allegations of misconduct, Standards and Certification will recommend
administrative of closure the professional standards case, unless Standards
and Certification receives or discovers additional information that would
lead an objectively reasonable person to conclude that the public safety
professional has violated Board established employment, training, or
certification standards for Oregon public safety professionals.

(f) Review of a Professional Standards Case by the Board in Consultation with a Policy
Committee.

(A) In order to determine whether or not the conduct engaged in by a public
safety professional demonstrates a lack of moral fitness, the Board, in
consultation with a Policy Committee, will review the misconduct for the
following elements:

(i) Dishonesty: Includes conduct that is knowingly dishonest and includes
untruthfulness, dishonesty by admission or omission, deception,
misrepresentation, falsification or reckless disregard for the truth;

(ii) Disregard for the Rights of Others: Includes conduct that knowingly
violates the constitutional or civil rights of others;

(i11) Misuse of Authority: Includes the use or attempt to use one’s position
to obtain a benefit, avoid a detriment, or harm another while acting under
the color of office; or

(iv) Gross Misconduct: Includes behavior that deliberately or recklessly
disregards the law, threatens persons or property or the efficient operations
of any agency.

(B) In making a decision to authorize initiation of proceedings under section (6)
of this rule, the Policy Committees and the Board must consider, at a minimum,
the following mitigating and aggravating circumstances:

(i) Whether the conduct occurred before, during or after the public safety
professional’s employment in public safety;

(i) Whether the public safety professional engaged in the same conduct
more than once and over what period of time;

(iii) Whether the conduct occurred while the public safety professional
was acting in the official capacity of a public safety professional;
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(iv) Whether the public safety professional has been reviewed by a Policy
Committee or Board for prior conduct;

(v) Whether the conduct involved any elements of domestic violence as
defined in ORS 135.230 or child abuse as defined in ORS 419B.005 where
the child involved is 18 years of age or younger and is a natural child,
adopted child, stepchild, a child under the guardianship of or a child
dwelling in the same household as the public safety professional;

(vi) Whether the public safety professional self-reported the conduct;
(vii) Whether the conduct resulted in a criminal disposition and if so:

(I) The classification of the crime or violation for which the public
safety professional was convicted, adjudicated, plead guilty or no
contest to, or was found guilty except or insanity or its equivalent;

(11) The date of the criminal disposition;

(111 The age of the public safety professional at the time of the
offense that resulted in the criminal disposition;

(IV) Whether the public safety professional was sentenced to
prison, jail time or probation;

(V) Whether restitution was ordered and all court ordered
obligations have been met;

(V1) Whether the public safety professional has more than one
criminal disposition; and

(viii) Documents and statements provided for mitigation by the public
safety professional when provided in accordance with paragraph (4) (e)
(E) of this rule.

(C) Employment and Certification Ineligibility Period:

(i) When the Board, in consultation with a Policy Committee, determines
that the discretionary misconduct being reviewed includes one or more of
the elements defined in paragraph (4) (f) (A) of this rule and that the
misconduct rises to the level to warrant denial, suspension or revocation of
a public safety professional’s certifications, the Board, in consultation
with a Policy Committee, will determine how long the public safety
professional will be ineligible for public safety certifications and
employment in a certifiable public safety professional position based on
the totality of the professional standards case which includes review of the
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misconduct and factors supporting aggravation or mitigation pursuant to
paragraphs (4)(f)(A) and (B) of this rule.

(if) The minimum and maximum periods of ineligibility are identified for
each element as follows:

(1) Dishonesty: Ineligibility period: 10 years to lifetime;

(11) Disregard for the Rights of Others: Ineligibility period: three to
15 years;

(111) Misuse of Authority: Ineligibility period: three to 10 years;
(1V) Gross Misconduct: Ineligibility period: three to 10 years;

(iii) An individual whose certifications have been denied, suspended or
revoked is prohibited from performing the duties of a certifiable public
safety professional.

(iv) The minimum period of ineligibility will be included in any Final
Order of the Department.

(v) The ineligibility period will cease when the applicable timeframe
stated in the Final Order has been satisfied.

(vi) If the Board determines that the public safety professional is ineligible
because of a criminal disposition, the first day of the ineligibility period is
the date that the judgment of disposition was entered.

(vii) If the Board determines that the public safety professional is
ineligible due to a non-voluntary separation from employment as a public
safety professional, the first day of the ineligibility period is the date of the
separation from a certifiable position as reported to Standards and
Certification pursuant to OAR 259-008-0020.

(g) The Board’s decision to deny, suspend or revoke certifications will be subject to the
contested case procedure described in section (6) of this rule.

(h) Denial of Certifications. If the Board, in consultation with a Policy Committee,
reviews an individual’s application and determines that the individual is ineligible for
public safety certifications the individual’s certification will be denied for the ineligibility
period established by the Board. Denial of certification based on an application may be
combined with the suspension or revocation of all public safety professional
certifications.
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(1) Suspension of Certifications. If the Board, in consultation with a Policy Committee,
determines that the public safety professional is ineligible for public safety certifications
and employment in a certifiable public safety professional position for a period of time
between three to five years, the public safety professional’s certifications will be
suspended for the ineligibility period established by the Board.

(1) Revocation of Certifications. If the Board, in consultation with a Policy Committee,
determines that the public safety professional is ineligible for public safety certifications
and employment in a certifiable public safety professional position for a period of time
greater than five years, the public safety professional’s certifications will be revoked and
the public safety professional will be ineligible for certification for the ineligibility period
established by the Board.

(k) Eligibility for Certifications after Satisfying an Ineligibility Period:

(A) An individual whose certifications were denied, suspended or revoked is
prohibited from performing the duties of a certifiable public safety professional
until the ineligibility period stated in the Final Order has been satisfied.

(B) In order to be eligible for the award of certifications after satisfying an
ineligibility period, the public safety professional must meet all of the minimum
requirements for employment, training and certification as described in OAR
Chapter 259 Division 008.

(C) Any application for training or certification submitted by an individual whose
ineligibility period has not been satisfied or whose certifications have been denied
or revoked for misconduct that the Board, in consultation with a Policy
Committee, determined to include the element of dishonesty and determined to
have a lifetime ineligibility period, will be denied pursuant to section (6) of this
rule.

(5) Scope of Suspension or Revocation. Whenever the Department suspends or revokes
the certifications of any public safety professional under the provisions of OAR 259-008-
0070, the suspension or revocation will encompass all public safety certifications, subject
to these administrative rules, the Department has issued to that person.

(6) Initiation of Proceedings: Upon determination to proceed with denial, suspension or
revocation, a Contested Case Notice will be prepared and served on the public safety
professional by the Department.

(a) Contested Case Notice:
(A) All Contested Case Notices will be prepared in accordance with the

applicable provisions of the Attorney General’s Model Rules or Procedures
adopted under OAR 259-005-0015.
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(B) In discretionary cases heard by a Policy Committee, the Contested Case
Notice will be served on the public safety professional prior to Board review. If
the Board disapproves the Policy Committee’s recommendation, the Department
will withdraw the Contested Case Notice.

(b) Response Time:

(A) A party who has been served with an Emergency Suspension Order has 90
days from the date of mailing or personal service of the Order in which to file a
written request for a hearing with the Department.

(B) A party who has been served with a Contested Case Notice of Intent to Deny
Certification has 60 days from the date of mailing or personal service of the
Notice in which to file a written request for a hearing with the Department.

(C) A party who has been served with a Contested Case Notice of Intent to
Revoke Certification has 20 days from the date of mailing or personal service of
the Notice in which to file a written request for hearing with the Department.

(D) A party who has been served with a Contested Case Notice of Intent to
Suspend Certification has 20 days from the date of mailing or personal service of
the Notice in which to file a written request for a hearing with the Department.

(c) Default Orders:

(A) If a timely request for a hearing is not received, the Contested Case Notice
will become a Final Order denying, suspending or revoking certification pursuant
to OAR 137-003-0672.

(B) If a timely request for a hearing is not received in cases heard by a Policy
Committee, the Contested Case Notice will become a Final Order denying,
suspending or revoking certification pursuant to OAR 137-003-0672, pending
Board affirmation.

(d) Hearing Request: If a timely request for a hearing is received, the Department will
refer the matter to the Office of Administrative Hearings in accordance with OAR 137-
003-0515.

(e) Proposed and Final Orders:
(A) In cases in which a hearing is requested, Proposed Orders, Exceptions, and
Final Orders will be issued pursuant to the applicable provisions of the Attorney

General’s Model Rules of Procedures adopted under OAR 259-005-0015.

(B) Department-proposed amendments to a Proposed Order issued by an
Administrative Law Judge in a case that was originally reviewed by a Policy
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Committee and the Board must be considered by the Policy Committee and their
recommendation approved by the Board before a Final Order can be issued.

(C) The administrative law judge presiding at a contested case hearing may not
adjust the ineligibility period determined by the Board under paragraph (4)(f)(C)
of this rule.

(F) The Department may enter a Stipulated Order permanently revoking the certifications
of a public safety professional upon the individual’s voluntary agreement to terminate an
administrative proceeding to revoke all public safety certifications. Any application for
training or certification submitted by an individual whose certifications have been
revoked through a Stipulated Order will be denied pursuant to section (6) of this rule.

(9) A public safety professional may request the Department accept the surrender of their
certifications.

(A) In considering whether to accept the request to surrender public safety
certifications, Standards and Certification may request further information from
the employer pursuant to ORS 181A.670 or conduct its own investigation to
determine if any minimum standards for certification have been violated and
proceed pursuant to this rule.

(B) The public safety professional will remain certified until the Department
accepts the surrender.

(C) Once the surrender has been accepted by the Department, the individual may
no longer perform the duties of a certifiable public safety professional.

(h) Appeal Procedure. A public safety professional, aggrieved by the findings and an
Order of the Department may, as provided in ORS 183.480, file an appeal with the Court
of Appeals from the final Order of the Department.

*k*x
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The following section (pages 25-43) provides the CURRENT language for OAR 259-
008-0070. It is presented with the strikethrough-text as it would be replaced in its entirety
by the proposed rule language.
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DRAFT Rule Lanquage Continued:

The following revised language for OARs 259-008-0005, 259-008-0010, 259-008-0011
and 259-008-0080 contains recommended additions (bold and underlined) and deletions

(strikethrough-text),

*kk

259-008-0005

Definitions

*k*x

259-008-0010

Minimum Standards for Employment as a Law Enforcement Officer or Utilization
as a Reserve Officer

**kk

(6) Moral Fitness (Professional Fitness). All law enforcement officers must be of good
moral fitness. For purposes of this standard, lack of good moral fitness includes, but is
not limited to:

(a) Mandatory grounds for denying or revoking certification disquatifyring-misconduct
as described in OAR 259-008-0070(2 3); or

(b) Discretionary grounds for denying, suspending or revoking certification

disgquakifying-misconduet as described in OAR 259-008-0070(4).

*k*x

259-008-0011

Minimum Standards for Employment as a Telecommunicator and Emergency
Medical Dispatcher

*k*k
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(4) Moral Fitness (Professional Fitness). All telecommunicators and emergency medical
dispatchers must be of good moral fitness. For purposes of this standard, lack of good
moral fitness includes, but is not limited to:

(a) Mandatory grounds for denying or revoking certification disquatifying-misconduct
as described in OAR 259-008-0070(2 3); or

(b) Discretionary grounds for denying, suspending or revoking certification

disquakifying-misconduct as described in OAR 259-008-0070(4).

*k*

259-008-0080

Certification of Instructors

**kk

(2) Minimum Standards for Instructor Certification:

*k*x

(d) Moral Fitness (Professional Fitness). All instructors and applicants must be of good
moral fitness. For purposes of this standard, lack of good moral fitness includes, but is
not limited to:

(A) Mandatory grounds for denying or revoking certification disquatifyring-misconduct
as described in OAR 259-008-0070(2 3); or

(B) Discretionary grounds for denying, suspending or revoking certification

disqualifying-misconduet as described in OAR 259-008-0070(4).

**k%k

ACTION ITEM 1: Determine whether to recommend filing the proposed language for
OARs 259-008-0005, 259-008-0010, 259-008-0011, 259-008-0070 and 259-008-0080
with the Secretary of State as a proposed rule.

ACTION ITEM 2: Determine whether to recommend filing the proposed language for
OARs 259-008-0005, 259-008-0010, 259-008-0011, 259-008-0070 and 259-008-0080
with the Secretary of State as a permanent rule if no comments are received.

ACTION ITEM 3: Determine if there is any significant fiscal impact on small
businesses.
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