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AGENDA 

 
CONSENT AGENDA 
1. a. Request for approval of the minutes from the December 9, 2014 State Land 

Board meeting. 
b. Request for approval to initiate rulemaking to amend the administrative rules 

governing the leasing and registration of structures on, and uses of state-owned 
submerged and submersible lands (Division 82). 

c. Request for approval of the release of 162 acres of mineral rights in Curry 
County. 

d. Request for approval to grant a permanent easement to the Oregon Department 
of Transportation for a bridge crossing Luder Creek in Douglas County. 

e. Request for approval to grant a permanent easement to the Oregon Department 
of Transportation for a culvert crossing Fraser Creek in Lincoln County. 

f. Request for approval to grant a permanent easement to the City of Portland 
Bureau of Transportation for an existing bridge on NE 21st Avenue in Portland, 
Oregon crossing Columbia Slough in Multnomah County. 

g. Request for approval to grant a permanent easement to Qwest Corporation (dba 
CenturyLink Q.C.) for a communication line crossing Oregon Slough in 
Multnomah County. 

h. Request for approval to grant a permanent easement to Qwest Corporation (dba 
CenturyLink Q.C.) for a communication line crossing Swan Island Lagoon in 
Multnomah County. 

i. Request for approval to grant a 20-year easement to GU Holdings, Inc. for a fiber 
optic cable crossing the territorial sea in Coos County. 
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ACTION AGENDA 
2. Request for final approval of a land exchange with Tree Top Ranches, LLC. 
3. Request for adoption of administrative rules imposing restrictions on the public 

recreational use of state-owned parcels in Deschutes and Crook Counties. 
4. Request for approval of the sale of the Forked Horn Butte subdivision and adjacent 

land in Redmond. 
5. Annual review of Common School Fund investments and distribution policy. 

INFORMATIONAL AGENDA 
6. Update on the Department’s Candidate Conservation Agreement with Assurances 

(CCAA) for the greater sage-grouse. 
7. Legislative update. 
8. Other. 
 
 
This meeting will be held in a facility that is accessible for persons with 
disabilities.  If you need assistance to participate in this meeting due to a 
disability, please notify Lorna Stafford at (503) 986-5224 or 
lorna.stafford@state.or.us at least two working days prior to the meeting. 
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Regular Meeting 
April 14, 2015 

Agenda Item 1b 
 
 
SUBJECT 
 
Request for authority to initiate rulemaking to amend the administrative rules that 
govern the management of state-owned submerged and submersible land (OAR 141-
082-250 through 141-82-0340). 
 
ISSUE 
 
Whether the State Land Board should authorize the Department of State Lands 
(Department) to initiate rulemaking to amend the administrative rules governing the 
management of uses of state-owned submerged and submersible land. 
 
AUTHORITY 
 
Oregon Constitution, Article VIII, Section 5; requires the Board to “manage lands under 
its jurisdiction with the object of obtaining the greatest benefit for the people of this 
state, consistent with the conservation of this resource under sound techniques of land 
management.” 

ORS 183; regarding administrative procedures and rules of state agencies. 
ORS 273; regarding the creation and general powers of the Land Board. 
ORS 274.040; regarding submerged and submersible lands. 
 
BACKGROUND 
 
In June 1999, June 2002, and again in June 2009, the Department requested and 
received Land Board approval to adopt various revisions to its rules governing the 
management of state-owned submerged and submersible land; issuance of leases, 
licenses and registrations for uses and structures on, over or upon state-owned land. 
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On February 11, 2014, the Department requested and received approval from the Land 
Board to initiate rulemaking to address minor changes.  The proposed changes would 
clarify various provisions of the rule and definitions of terms and streamline rule 
implementation.  The Department has identified several areas related to process that 
may require review.  In addition, the Department received a Petition to Amend Rules 
(Petition) from The Marine Salvage Consortium, Inc.  The Petition proposes a new rent 
classification and rate structure for “Light Commercial Marinas and Services.”  These 
recent developments may require a more thorough review of the rules and may result in 
more substantive changes than were initially proposed on February 11, 2014. 
 
The Department will convene a Rule Advisory Committee to assist in the rule revision 
effort.  The Marine Salvage Consortium, Inc. has been invited and has agreed to 
participate on the Committee.  
 
Amending this rule will provide clarification to the public, as well as Department staff, on 
the process in which leases, licenses and registrations for uses on, over or upon state-
owned submerged and submersible land are authorized. 
 
The Department also intends this rulemaking effort to begin a regular, biennial schedule 
for updating this rule division.  This schedule will ensure the rules are kept current and 
that future updates are completed in a timely manner. 
 
RECOMMENDATION 
 
The Department recommends that the State Land Board authorize the Department to 
initiate rulemaking to amend the administrative rules for authorizing uses on state-
owned submerged and submersible land (OAR 141-082-0250 through OAR 141-082-
0340). 
 
APPENDIX 
 
A. Current rules governing the management of, and issuing of leases, licenses, and 

registrations for structures on, and uses of state-owned submerged and submersible 
land (OAR 141-082-0250 through 141-082-0340). 

B. Petition to Amend Rules submitted by The Marine Salvage Consortium, Inc. 



1/17/2014 Oregon Secretary of State Archives Division

http://arcweb.sos.state.or.us/pages/rules/oars_100/oar_141/141_082.html 1/22

Contact UsWork With UsAbout UsMeet Kate

Search  

 The Oregon Administrative Rules contain OARs filed through December 15, 2013 
 

QUESTIONS ABOUT THE CONTENT OR MEANING OF THIS AGENCY'S RULES?
CLICK HERE TO ACCESS RULES COORDINATOR CONTACT INFORMATION

DEPARTMENT OF STATE LANDS

 

DIVISION 82

RULES GOVERNING THE MANAGEMENT OF, AND ISSUING OF LEASES, LICENSES
AND REGISTRATIONS 

FOR STRUCTURES ON, AND USES OF STATE-OWNED SUBMERGED AND
SUBMERSIBLE LAND

141-082-0250

Purpose and Applicability

(1) These rules:

(a) Govern the granting and renewal of leases, public facility licenses and registrations
(hereafter collectively referred to as waterway use authorizations) for a wide variety of
commercial, non-commercial, and public uses in, on, under or over state-owned submerged
and/or submersible land.

(b) Do not apply to the granting of:

(A) Easements on state-owned submerged and/or submersible land governed by division 122 of
the Department’s administrative rules;

(B) Authorizations for hydroelectric projects on state-owned Trust and Non-Trust Land governed
by division 87 of the Department’s administrative rules;

(C) Authorizations for the removal or use of rock, sand, gravel and silt from state-owned
submerged and/or submersible land governed by division 14 of the Department’s administrative
rules;

(D) Authorizations for special uses of state-owned submerged and/or submersible land such as
for short term access; the conduct of scientific experiments and the removal of sunken logs
governed by division 125 of the Department’s administrative rules; and

(E) Authorizations for ocean energy conversion devices and fiber optic and other cables in, on or
over the Territorial Sea governed by divisions 140 and 83 of the Department’s administrative
rules.

(F) Authorizations for uses and structures specifically governed by any other chapter of the
Department’s administrative rules

(c) Provide that all uses of, and structures occupying state-owned submerged and/or
submersible land not otherwise exempt from authorization under these rules, require prior
written authorization from the Department pursuant to these rules.

(2) The Director may determine other uses and structures similar to those specified in OAR
141-082-0265 that are subject to a specific authorization under these rules.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0255

Definitions

APPENDIX A

http://www.youtube.com/oregonstatearchives
https://twitter.com/oregonarchives
https://www.facebook.com/OregonStateArchives
http://sos.oregon.gov/Pages/contactus.aspx#archives
http://sos.oregon.gov/Pages/workwithus.aspx
http://sos.oregon.gov/Pages/aboutus.aspx
http://sos.oregon.gov/Pages/meetkate.aspx
http://arcweb.sos.state.or.us/pages/rules/resources/coordinators.html
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(1) “Actual Annual Gross Income” means the gross revenue received by a lessee during the
prior lease year from the authorized use(s) of state-owned submerged and/or submersible land,
including but not limited to the rental of boat slips, boat rental, launch fees or from associated
incidental services within the authorized area.

(2) “Adjacent Riparian Owner” or “Riparian Owner” means a person holding recorded title to
property that fronts or abuts state-owned submerged and/or submersible land.

(3) “Adjacent Riparian Property” or “Adjacent Riparian Tax Lot” means the non-state-owned
portion of a tax lot that fronts or abuts state-owned submerged and/or submersible land.

(4) “Annual Lease Compensation” means the amount of compensation a lessee pays to the
Department for the use of an authorized area.

(5) “Applicant” is any person applying for a waterway use authorization.

(6) “Appraised Value” means an estimate of current fair market value of a parcel (expressed in
dollars per square foot) derived by a state certified appraiser or a salaried public employee of the
federal government, the State of Oregon, or a political subdivision of the federal government or
the State of Oregon while engaged in the performance of the duties of the employee as defined
in ORS 674.110(2)(h).

(7) “Aquaculture” means the culture, farming, or harvesting of food fish, shellfish, and other
plants (exclusive of kelp which is governed by Division 125 of the Department’s administrative
rules) and animals in fresh or salt-water areas. Aquaculture practices include, but are not limited
to, the hatching, seeding or planting, cultivating, feeding, raising, and harvesting of planted or
natural species so as to maintain an optimum yield, and the processing of plants or animals.

(8) “Assessed Value” means the current value in dollars per square foot assigned to the land
within the adjacent riparian tax lot or comparable tax lot by the county tax assessor.

(9) “Assignment” or “Assign” means a transfer by the lessee with the Department’s approval of
the rights of use and occupancy of the leasehold to another person.

(10) “Authorization” or “Waterway Use Authorization” means a lease, registration or public
facility license granted by the Department to an applicant conveying a right to limited use of a
specific area of state-owned submerged and/or submersible land for a specific purpose for a
fixed period of time.

(11) “Authorized Area” is the area of state-owned submerged and/or submersible land defined in
the waterway use authorization for which a use is authorized.

(12) “Boat House" means a covered or enclosed structure used to store, shelter, or protect a
boat or boats and boating equipment. A structure containing a dwelling does not qualify as a
boat house. A boathouse may include an unenclosed recreation area, or a roof that is:

(a) Used as a viewing platform, for sunbathing, or for other related short-term recreational uses;

(b) Surrounded by a railing or other safety device;

(c) Accessible from the lower deck by a permanent or temporary stairway; or

(d) Used to gain access to a waterslide.

(13) “Boat Lift” is a device that is used to lift a boat from the water for out-of-water moorage or
storage; movement to another location; or to enable maintenance to be conducted on the
watercraft.

(14) “Boat Ramp” is a specific area that has been improved through the placement of a
concrete pad or strips, steel mats, rails, gravel or other similar durable material that is used for
the launching of boats into a waterway.

(15) “Commercial Marina” is a marina, the operation of which results in, or is associated with
any monetary consideration or gain.

(16) “Commercial Use” means an activity conducted on, within, or over state-owned submerged
and/or submersible land that results in, or is associated with any monetary consideration or
gain, including but not limited to: offices, stores, hotels, banks, marinas, restaurants, or retail
service outlets.

(17) “Compensation” or “Compensatory Payment” is the amount of money paid by an applicant
for, or holder of an authorization to the Department for the use of Department-managed land.

(18) “Department” means the Department of State Lands.

(19) “Diking District” means a public body organized under the provisions of ORS Chapter 551
for the purposes of improving by diking or damming the lands contained therein which are
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subject to overflow by tidewater or by freshets.

(20) “Director” means the Director of the Department of State Lands or designee.

(21) “Dock/Float” means an individual, unenclosed, structure which may either be secured to
the adjacent or underlying land or that floats that is used for mooring boats and for similar
recreational uses such as sunbathing or as a swimming platform. A structure does not lose its
designation as a dock/float if it has an unenclosed recreation area, or includes a second level
that is used primarily to protect a boat, but which may also be used for a recreational purpose
such as a viewing platform or sunbathing deck.

(22) “Dolphin” is a cluster of piles or piling which is bound together.

(23) “Drainage District” means a public body organized under the provisions of ORS Chapter
547 for the purpose of having swamp, wet or overflowed lands or irrigated lands reclaimed and
protected by drainage or otherwise from the effects of water for sanitary or agricultural
purposes, or when the same may be conducive to the public health, convenience and welfare or
of public utility or benefit.

(24) “Dwelling” means a structure designed or occupied as the permanent or temporary living
quarters which is equipped with, but not limited to, any or a combination of sleeping cooking,
bathing, toilet and heating facilities.

(25) “Flat Rate Method” means a manner of calculating annual compensation based on a fixed
dollar amount per square foot of leasehold area that varies by use classification.

(26) “Floating Home” means a moored floating structure that is used as a dwelling.

(27) “Floating Recreational Cabin” is a moored floating structure, only accessible by boat, used
wholly or in part as a dwelling, not physically connected to any upland utility services (for
example, water, sewer, or electricity), and used only periodically or seasonally.

(28) “Gangway” means a walkway or access ramp which connects, and is used exclusively for
the purpose of traversing from the upland to the first structure or use subject to an authorization
by the Department such as a dock/float, marina, floating home, or boat house.

(29) “Goods or Merchandise” means products and raw materials transported in pursuit of trade,
business, and/or economic gain. Goods and merchandise does not include passengers or
materials used by a vessel for its maintenance, alteration, or operation.

(30) “Government Functions” are activities federal, state or local government agencies are
assigned to perform to protect the health and safety of the public they serve. A ship, boat or
vessel exclusively engaged in, or currently inactive but dedicated to, helping to maintain public
health and safety is said to be performing a government function.

(31) “Highest Qualified Bidder” is a person who provides the highest bid at an auction and who
submits a complete application to, and meets all the requirements of the Department for an
authorization as provided in OAR 141-082-0280(1) and (3).

(32) “Historical Vessel” or “Historical Structure” is a vessel or structure listed or eligible for listing
on the National Register of Historic Places that is used for a non-commercial/not for profit
purpose.

(33) “Holder” is the person who has been issued a waterway use authorization under these
rules.

(34) “Incidental Services” include, but are not limited to restrooms, showers, minor boat and
motor repair facilities; mooring buoys; refueling facilities; boat hoists/lifts; boat launch ramp;
small office for marina management; club house and/or meeting room; vending machines; small
retail area for marine, fishing and other outdoor supplies and equipment; ice, packaged
beverages and foods; limited service restaurants; and temporary restaurants.

(35) “Industrial Use” means an activity conducted on, under, within, or over state-owned
submerged and/or submersible land for business purposes that involves wholly or in part the
fabrication, assembly, processing, or manufacture of products, structures or vessels from raw
materials or fabricated parts, or that provides services such as, but not limited to storage,
warehouses, factories, or shipyards.

(36) “Lease” for the purposes of these rules, is a valid, enforceable contract executed by the
Department and signed by the lessee allowing the use of a specific area of state-owned
submerged and/or submersible land for a specific use under the terms and conditions of the
lease and these rules.

(37) “Lease Anniversary Date” means the date the lease was initially entered into and on which,
in subsequent years, the annual lease compensation is due.
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(38) “Limited Service Restaurant” means a business serving only pre-wrapped or pre-prepared
food products, and nonperishable beverages as defined in ORS 624.010(4).

(39) “Line of Ordinary High Water” as defined in ORS 274.005, means the line on the bank or
shore to which the high water ordinarily rises annually in season.

(40) “Line of Ordinary Low Water” as defined in ORS 274.005, means the line on the bank or
shore to which the low water ordinarily recedes annually in season.

(41) “Log Boom Area” means a water surface area bounded by floating, connected logs or other
devices, used for confining loose logs, grading and sorting logs, making log rafts, or to feed
whole or partially processed wood products to a mill.

(42) “Log Raft” means a group of loose or bundled logs which can be stored or moved on water.

(43) “Log Raft Storage Area” means the unbounded water surface area used for mooring and
storing log rafts, usually marked by piles and dolphins to which the rafts are fastened.

(44) “Marina” means a small harbor, boat basin, or moorage facility providing boat berthing,
docking and mooring, and incidental services for recreational, commercial and/or charter fishing
boats.

(45) “Marine Industrial/Marine Service” means structures or uses which are commercial or
industrial in nature and which need to be located in or adjacent to water areas because the use
requires water access. Such uses include, but are not limited to: ship, tugboat, barge and
workboat moorage and storage; vessel repair facilities; aquaculture facilities; tour boat moorage;
sea water desalination, mineral extraction, and processing facilities.

(46) “Mooring Buoy” means a floating device anchored to the bed of a waterway to which a boat
is fastened through the use of lines or ropes for the purpose of mooring the boat in a stationary
position in the water.

(47) “Multi-Family Dock” means a non-commercial dock, maintained and owned in common by
several families, and where no dues or fees are required to be paid for use of the dock. A multi-
family dock is not an ownership-oriented facility.

(48) “Navigation Aids” are structures or devices such as navigation buoys, channel markers,
beacons, approach and landing lights, and radio navigation and landing aids, etc., placed in, on
or over or along a waterway, by or with the consent of appropriate public agencies, to aid
persons engaged in navigation of a waterway or aviation.

(49) “Non-Marine Uses” means structures or uses, typically commercial or residential, which do
not need to be located in or adjacent to water areas. Such structures and uses include, but are
not limited to: apartments, hotels, motels, residences, restaurants, offices, retail stores,
manufacturing plants, and warehouses.

(50) “Non-Commercial” means a use which does not result in and/or is not associated with any
monetary consideration or gain. For example, a use which includes the renting, leasing, or sale
of space would not qualify as "non-commercial."

(51) “Non-Commercial Marina” is one that is neither operated for, nor is associated with any
monetary consideration or gain.

(52) “Not for Profit” refers to an association or group organized for purposes other than
generating profit, such as an educational, charitable, scientific, or other organization qualifying
under Section 501(c) of the Internal Revenue Code. In addition, organizations such as soil and
water conservation districts and watershed councils may, at the discretion of the Department,
also qualify as a non-profit organization for the purposes of these rules.

(53) “Ownership-Oriented Facility” means non-commercial facilities where the access and
privilege to use is limited to a membership group of persons who pay dues or fees of some type
to maintain membership and to operate the facility.

(54) “Person” includes individuals, corporations, associations, firms, partnerships, limited liability
companies and joint stock companies as well as any state or other governmental or political
subdivision or agency, public corporation, public authority, not for profit organizations, or Indian
Tribe.

(55) “Pile” or “Piling” is a wood, steel, or concrete beam driven or jetted into the bed or bank of a
waterway to secure a floating structure, log raft, or boat.

(56) “Preference Right” means a riparian property owner's statutory privilege, as found in ORS
274.040(1), to obtain a lease without advertisement or competitive bid for the state-owned
submerged and/or submersible land that fronts and abuts the riparian owner's property. The
preference right does not apply to the renewal of an existing lease where the lessee is in
compliance with all the terms and conditions of the lease. A person claiming the right of
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occupancy to submerged and/or submersible land under a conveyance recorded before
January 1, 1981, has a preference right to the requested lease area.

(57) “Preference Right Holder” means the person holding the preference right to lease as
defined in these rules and ORS 274.040(1).

(58) “Processing Facility” means a structure or vessel where the cleaning, freezing, canning,
preserving and storing of fish, crustaceans, or other forms of aquatic life are conducted.

(59) “Protective Boom” or “Shear Boom” refers to logs or similar floating devices attached to
each other to protect a structure or bank from floating debris, erosion or wave action.

(60) “Public Agency” or “Government Agency” means an agency of the Federal Government, the
State of Oregon, and every political subdivision thereof.

(61) “Public Facility License” is a form of authorization issued by the Department for structures
owned, operated, and maintained, or uses made, by a public agency such as transient use
docks/floats, boat ramps, boat landings and/or viewing structures where no or minimal entry or
use fees are charged; and navigation aids.

(62) “Public Trust Use(s)” means those uses embodied in the Public Trust Doctrine under
federal and state law including, but not limited to navigation, recreation, commerce and fisheries,
and other uses that support, protect, and enhance those uses. Examples of Public Trust Uses
include, but are not limited to, short term moorage, camping, bank fishing, picnicking, and
boating.

(63) “Recreation Area” means an area of an authorized structure dedicated to day use
recreation.

(64) “Redetermination” or “Redetermine” means, for the purposes of these rules, a revision,
conducted in accordance with the administrative rulemaking process (ORS Chapter 183), of
lease compensation using the methods, formulas, classifications or other factors as specified in
OAR 141-082-0305.

(65) “Registration” is a form of authorization issued by the Department allowing a qualifying
structure or use to occupy state-owned submerged and/or submersible land.

(66) “Residential Use” means an activity conducted on, in, or over state-owned submerged
and/or submersible land devoted to, or available for single or multiple dwelling units, single-
family homes, floating homes, apartments or condominiums.

(67) “Restaurant” means any establishment where food or drink is prepared for consumption by
the public or any establishment where the public obtains food or drink so prepared in form or
quantity consumable then and there, whether or not it is consumed within the confines of the
premises where prepared, and also includes establishments that prepare food or drink in
consumable form for service outside the premises where prepared, but does not include
railroad dining cars, bed and breakfast facilities or temporary restaurants as defined in ORS
624.010(5).

(68) “Riparian Land Value Method” means a manner of calculating the annual lease rental
payment by multiplying the assessed value times five percent times the area of the leasehold for
each use classification.

(69) “Rip Rap” as defined in ORS 196.815(2)(e)(D), means the facing of a streambank with rock
or similar substance to control erosion.

(70) “State Land Board” means the constitutionally created body consisting of the Governor,
Secretary of State, and State Treasurer that is responsible for managing the assets of the
Common School Fund as well as for additional functions placed under its jurisdiction by law.
The Department is the administrative arm of the State Land Board.

(71) “Structure” means anything placed, constructed, or erected on, in, under or over state-
owned submerged and/or submersible land that is associated with a use that requires a
waterway use authorization. A “structure” includes a ship, boat, or vessel occupying state-
owned submerged and/or submersible land.

(72) “Sublease” means a subordinate lease between the lessee and a third party of all or part of
the authorized area, where the lessee remains contractually and primarily liable under the lease
with the Department.

(73) “Submerged Land” means land lying below the line of ordinary low water of all title navigable
and tidally influenced water within the boundaries of the State of Oregon.

(74) “Submersible Land” means land lying between the line of ordinary high water and the line of
ordinary low water of all title navigable and tidally influenced water within the boundaries of the
State of Oregon.
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(75) “Temporary Restaurant” means the same as ORS 624.010(6).

(76) “Tide gate” means a device mounted to a bridge or culvert to regulate the tidal flow or water
level on the inside of the gate.

(77) “Transient Use” means any commercial use of state-owned submerged and/or
submersible land which is of a short or intermittent duration, and not more than fourteen (14)
consecutive days in any one (1) location or area; or any non-commercial use of state-owned
submerged and/or submersible land which occurs for less-than or equal-to thirty (30) calendar
days during any contiguous 12-month time period, within a distance of five miles.

(78) “Use” means an activity with or without associated structures on state-owned submerged
and/or submersible land that requires a waterway use authorization under these rules.

(79) “Use Classification” means the specific category of similar uses and structures subject to
authorization described in OAR 141-082-0305.

(80) “Voluntary Habitat Restoration Work” means the same as set forth in ORS 274.043(4)(d).
Voluntary habitat restoration work does not include:

(a) Activities undertaken to satisfy any actual or potential legal obligation;

(b) Activities for which the person undertaking the work receives compensation of any kind to do
the work; or

(c) Work completed by an entity to satisfy an environmental mitigation obligation or to generate,
sell or obtain credit as an offset against actual or potential natural resource damages liability.

(81) “Water Sport Structures” means water ski buoys, jumps and ramps, kayak race gates, and
other such devices used in association with a water recreational sport. Such devices are
typically temporary in nature, and not permanently attached to a piling, dolphin, or other fixed
object.

(82) "Wharf" or "Wharves" as defined in ORS 780.040 and as used in these rules means a
structure constructed or maintained by the owner of any land lying upon any navigable stream or
other like water, and within the corporate limits of any incorporated town or within the boundaries
of any port, that extends into the navigable stream or other like water beyond the low-water mark
so far as may be necessary for the use and accommodation of any ships, boats or vessels
engaged exclusively in the receipt and discharge of goods or merchandise or in the
performance of governmental functions upon the navigable stream or other like water. A “wharf”
does not include new lands created upon submersible or submerged lands by artificial fill or
deposit.

(83) “Wharf Certification” means a written certification from the Department that a structure is a
wharf as defined in ORS 780.040 and as used in these rules.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0260

General Provisions

(1) Pursuant to Oregon law as defined in ORS 274, all tidally influenced and title navigable
waterways (referred to as state-owned submerged and/or submersible land) have been placed
by the Oregon State Legislature under the jurisdiction of the State Land Board and the
Department, as the administrative arm of the State Land Board.

(2) The State Land Board, through the Department, has a constitutional responsibility to manage
"the lands under its jurisdiction with the object of obtaining the greatest benefit for the people of
this state, consistent with the conservation of this resource under sound techniques of land
management" pursuant to Article 8, Section 5(2) of the Oregon Constitution.

(3) State-owned submerged and/or submersible land is managed to ensure the collective rights
of the public, including riparian owners, to fully use and enjoy this resource for commerce,
navigation, fishing, recreation and other public trust values. These rights are collectively referred
to as “public trust rights.”

(4) No person is allowed to place a structure on, or make use of state-owned submerged and/or
submersible land, regardless of the length of time the structure may have existed on, or the use
may have occurred on the land, without the required authorization described in these rules,
unless the structure or use is exempt from such authorization by law or these rules. Ownership
of state-owned submerged and/or submersible land cannot be obtained by adverse possession
regardless of the length of time the structure or use has been in existence.
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(5) All uses of state-owned submerged and/or submersible land must conform to local
(including local comprehensive land use planning and zoning ordinance requirements), state
and federal laws.

(6) The Department shall not authorize a proposed use or structure if it:

(a) Is inconsistent with local, state, or federal laws;

(b) Is not in compliance with these rules;

(c) Would result in an unreasonable interference with the public trust rights of commerce,
navigation, fishing and recreation;

(d) Would have unacceptable impacts on public health, safety or welfare, or result in the loss of,
or damage to natural, historical, cultural or archaeological resources;

(e) Is prohibited by a State Land Board or Department-adopted area closure, use restriction, or
waterway management plan (such as the Lower Willamette River Management Plan; a Total
Maximum Daily Load Plan; or the Oregon Territorial Sea Plan);

(f) Is inconsistent with any endangered species management plan adopted by the Department
under the Oregon Endangered Species Act (ORS 496.171 to 496.192); or

(g) It extends from the bank of a waterway for a distance that exceeds 25 percent of the width of
the waterway, unless authorized by the Director. In determining whether to authorize a structure
that extends in excess of 25 percent of the width of the waterway, the Director shall consider:

(A) Whether the structure alone, or in combination with existing structures within the waterway,
would unreasonable interfere with the public trust rights of commerce, navigation, fishing and
recreation;

(B) Whether the physical conditions of the land or waterway requires a structure in excess of 25
percent of the width of the waterway in order to engage in the proposed use.

(7) No applicant for, or person holding an authorization from the Department shall request from
any government agency a change in the zoning for, or approved uses of a parcel of state-owned
submerged and/or submersible land without first applying to, and receiving written approval from
the Department to request such a change.

(8) When a use or structure subject to written authorization from the Department becomes
exempt from written authorization, compensation, or both, by a change in the law or in these
rules the holder may terminate the written authorization or allow the written authorization to
expire by its terms. If the written authorization is terminated, the holder is not entitled to receive
any reimbursement from the Department for any compensation or other fees paid by the holder
to the Department under the written authorization prior to expiration or termination.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0265

Types of Uses and Required Authorizations

(1) All uses of, and structures occupying state-owned submerged and/or submersible land not
otherwise exempt from authorization under these rules, require prior written authorization from
the Department pursuant to these rules.

(2) Uses and structures requiring leases include, but are not limited to:

(a) Aquaculture facilities;

(b) Marine industrial/marine service uses;

(c) Floating homes, floating home moorages, and other dwellings;

(d) Fish or other processing facilities, sea water desalination and mineral extraction facilities;

(e) Log raft, log storage or log booming areas;

(f) Historical vessel moorages;

(g) Commercial and non-commercial marinas;

(h) Multi-family docks not qualifying for registration;

(i) Non-marine uses (for example, restaurants, warehouses, offices, motels, etc.);
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(j) Individual non-commercial docks/floats, boathouses, and floating recreational cabins not
qualifying for registration or public facility license;

(k) Commercial, industrial or residential uses;

(l) Water taxi, cruise ship and tour boat moorages;

(m) Ownership-oriented facilities; and

(n) Other similar uses and structures not exempted by statute or these administrative rules, and
determined by the Director to be subject to lease.

(3) Uses and structures requiring a registration are:

(a) Non-commercial structures including docks/floats, multi-family docks, boat lifts, and/or boat
houses of 2,500 square feet or less excluding associated gangways, pilings, dolphins, mooring
buoys, protective and shear booms and boat ramps;

(b) Floating recreational cabins of 1,500 square feet or less excluding associated, pilings,
dolphins, recreational use mooring buoys, and protective booms;

(c) Water sport structures unless authorized by the Oregon State Marine Board in compliance
with OAR 250-010-0097 (Application for Special Use Device Permits);

(d) Rip-rap;

(e) Structures constructed by a drainage or diking district;

(f) Tide gates;

(g) Rights of way established prior to November 1, 1981 for any county road or city street;

(h) Voluntary habitat restoration work; and

(i) Other similar structures or uses determined by the Director to be eligible for registration.

(4) Uses and structures that are eligible for a public facility license are publicly-owned, operated
and maintained:

(a) Boat ramps/landings;

(b) Viewing structures;

(c) Fishing piers;

(d) Recreational boating, transient docks/floats;

(e) Structures, piers, docks/floats owned, operated by, or under contract to a government
agency as long as they are in active service and used exclusively by the government agency to
perform the function of that agency; and

(f) Navigation aids placed by public agencies including approach and landing lights, and radio
navigation and landing aids for aviation.

(5) Transient uses are exempt from authorization under these rules.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0270

Wharf Certification

(1) Any person owning a wharf located on state-owned submerged and submersible lands must
certify that the structure is a wharf. The certification of the wharf shall be on a form provided by
the Department. There is no fee associated with submission of a wharf certification.

(2) Upon receipt of a wharf certification form, the Department will review it for completeness. If
the structure is a wharf as defined in ORS 780.040 and in these rules, the Department will issue
to the owner a written certification that the structure is a wharf. There is no compensation due
the Department for a wharf certification.

(3) In applying the definition of a wharf as set forth in ORS 780.040 and in these rules, the
following criteria will apply, where appropriate:

(a) A “government function,” as used in this section, is an activity engaged in by federal, state or
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local government agencies in order to protect the health and safety of the public they serve;

(b) A ship, boat or vessel owned by a federal, state, or local government agency is engaged in a
government function if it is exclusively dedicated to the performance of a government function
and is either currently engaged in the performance of a government function (such as a ship
owned or under contract to a government agency such as the United States Navy, United States
Coast Guard, United States Army Corps of Engineers, or a fire, police or sheriff’s department),
or if not currently engaged in the performance of a government function, is able to be quickly
activated to perform the function for which it is dedicate (such as a United States Maritime
Administration Ready Reserve Force ship).

(c) A structure used to load and unload passengers from a ship, boat or vessel transporting
passengers (such as a passenger ferry, cruise ship, or tour boat) is not a structure engaged in
the receipt and discharge of goods or merchandise.

(4) A wharf certification is valid for a term of ten years from the date it is issued. Upon expiration
of a wharf certification, the owner thereof must recertify that the structure is a wharf as set forth
above.

(5) If the Department does not certify the structure as a wharf, the owner thereof must obtain the
appropriate authorization from the Department in compliance with these rules. Unauthorized
structures will be removed pursuant to OAR 141-082-0310.

(6) A wharf certified in compliance with these rules may be repaired or replaced without prior
notice to the Department. However, the owner of the wharf must notify the Department in writing
describing the repair or replacement within 90 calendar days of making such repairs or
replacement.

(7) The Department must be notified in writing of any:

(a) Change in the location, size, or use of the wharf at least 90 calendar days prior to such
change;

(b) Change in ownership of the wharf as a result of a sale or conveyance within 90 calendar
days of the transfer of ownership.

(c) Change in ownership of the wharf by operation of law resulting from a bankruptcy,
foreclosure, estate settlement, or the like within 30 calendar days of the final settlement or
decision. Failure of the owner to notify the Department of a change in the location, size, use, or
the ownership of the wharf within the time provided will result in the automatic termination of the
wharf certification.

(8) The Department will provide a copy of the wharf certification to the appropriate county official
in the county where the wharf is located.

(9) If a structure is used in part as a wharf and in part for a use or uses that are subject to
authorization under these rules, the owner must obtain the appropriate authorization for such
use or uses from the Department in compliance with these rules.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0275

Application Requirements for a Lease or Public Facility License

(1) Any person wanting to use state-owned submerged and/or submersible land that is subject
to a lease or public facility license must, using a form provided by the Department, apply for and
obtain the required authorization prior to using the submerged and/or submersible land.

(2) All applications for a lease or public facility license must be fully completed and accompanied
by a non-refundable fee payable to the Department in the amount of $750.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0280

Lease and Public Facility License Application Review Process

(1) Upon receipt of an application for a lease or public facility license to use state-owned
submerged and/or submersible land, the Department will review it for completeness and to
determine if it is for a use that conforms to the provisions of these rules. If the application is
complete and the use conforms to the provisions of these rules, the application will be deemed
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accepted by the Department.

(2) If an application for a lease or public facility license is determined by the Department to be
incomplete, the Department will notify the applicant of the additional information required. If a
rejected application is resubmitted within 120 calendar days from the date the Department
returned the application, no additional application fee will be assessed.

(3) If more than one application for a specific area is received by the Department, the
Department will determine which proposed use best fulfills the general provisions specified in
OAR 141-082-0260. The Department will then accept and proceed with that application and
deny the others.

(4) Notwithstanding the provisions of OAR 141-082-0260(6)(a), the Department may accept an
application for a use or structure that is not currently allowed under local land use laws, or that
requires a conditional use permit from the local government agency, if the applicant is actively
pursuing in good faith a change to the local land use laws or a conditional use permit that would
enable the use to occur, provided the Department has approved the change under OAR 141-
082-0260(7).

(5) The Department may reject an application for a lease or public facility license if:

(a) The applicant's financial status or past business/management practices or experience
indicates that they may not:

(A) Be able to fully meet the terms and conditions of a lease or other form of authorization
offered by the Department; or

(B) Use the land applied for in a way that meets the provisions of OAR 141-082-0260(2) and (3),
or

(b) The applicant is in default on any other authorization granted to them by the Department.

(6) Following acceptance of an application for a lease, the Department will offer a preference
right to lease to the eligible party as defined in OAR 141-082-0255(56) and (57), hereafter
referred to as the preference right holder. The Department will take the following steps to offer a
preference right:

(a) If the riparian property adjacent to the proposed lease area consists of tax lots having
different owners, the Department will subdivide the requested lease area into smaller parcels by
extending lines from the boundaries of, or within the boundaries of the adjacent riparian tax lots,
beginning at the point on which the boundaries intersect with the line of state-ownership
perpendicular to the thread of the stream so that there is a separate area offered for each
adjacent riparian tax lot under separate ownership.

(b) If the riparian property adjacent to the proposed lease area consists of a single tax lot, or two
or more contiguous tax lots owned by the same person, the Department will extend the
boundaries of the single tax lot or combined group of tax lots beginning at the point on which the
boundaries intersect with the line of ordinary high water, perpendicular to the thread of the
stream creating a single lease area.

(c) For applications to use state-owned submerged and submersible land within a cove or lake,
the Department will apply generally accepted surveying principles to determine the amount of
lease area subject to the preference right of an adjacent riparian owner.

(d) Following identification of the preference right holder, or holders, the Department will provide
written notice to each preference right holder that a lease application has been accepted by the
Department. Within 30 calendar days from the date of written notice from the Department, each
preference right holder must provide the Department written notice of the preference right
holder’s intent to exercise the preference right to lease the proposed lease area, and submit a
new application for a lease to the Department for the use applied for or any other use.

(e) Upon receipt of an application from a preference right holder, the Department will review it for
completeness and to determine if it is for a use that conforms to the provisions of these rules. If
the application is complete and the use conforms to the provisions of these rules, the
preference right holder’s application will be deemed accepted by the Department.

(f) Upon acceptance of a preference right holder’s application, the Department will process the
application as set forth in OAR 141-082-0280(8)–(11), below.

(g) If the preference right holder does not exercise the preference right, or if the preference right
holder’s application is rejected, or if application is accepted but the preference right holder fails
to execute a lease with the Department within 120 calendar days of the date of the preference
right holder’s notice of intent to the Department to exercise the preference right, the preference
right holder will be deemed to have waived the preference right and the Department will process
the application initiating the offering of the preference right as set forth in OAR 141-082-0280(7)–
(11), below.
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(7) If the preference right holder waives the preference right, the Department will put the lease
out for competitive bid pursuant to the requirements of ORS 274.040, and in accordance with
the following process:

(a) The Department shall prepare and publish an advertisement for bids. The minimum bid
amount will be set by the Department.

(b) A bidder may bid on the use applied for in the application initiating the offering of the
preference right or any other use that conforms to the provisions of these rules and that requires
an annual lease compensation rate equal to or greater than the minimum bid amount. The
highest bidder will be awarded the right to lease, subject to compliance with the provisions of
these rules.

(c) Following the closing of bids, the Department will provide written notice to the highest bidder
of the award and of the right to enter into a lease with the Department. Within 30 calendar days
from the date of written notice from the Department, the person notified must provide the
Department written notice of the bidder’s intent to enter into a lease for the proposed lease area,
submit a new application for a lease for the use that was the subject of the bid, and submit a bid
deposit in a sum equal to one-half of the annual lease compensation for the use that was the
subject of the bid. The purpose of the bid deposit is to ensure the bidder enters into a lease with
the Department.

(d) Upon receipt of the application, the Department will review it for completeness and to
determine if it is for a use that conforms to the provisions of these rules. If the application is
complete and the use conforms to the provisions of these rules, the application will be deemed
accepted by the Department. Upon acceptance of the application, the Department will process
the application as set forth in OAR 141-082-0280(8)–(12), below.

(e) If the bidder awarded the right to lease does not exercise the right to lease, or if the bidder’s
application is rejected, or if the application is accepted but the bidder fails to execute a lease
with the Department within 120 calendar days of the date of the bidder’s notice of intent to the
Department to exercise the right to lease, the right to lease will be deemed to have been waived.
If bidder’s right to lease is waived, the bidder’s bid deposit will be forfeited to the Department and
the Department will offer the right to enter into a lease to the next highest bidder according to the
procedures set forth in OAR 141-082-0280(7).

(f) If the bidder enters into a lease with the Department, the amount of the bid deposit shall be
applied to the first annual lease compensation payment.

(8) Except as provided in OAR 141-082-0280(9), the Department will notify the appropriate city
or county planning department, pertinent state and federal agencies, tribal governments, ports
and all lessees and adjacent riparian property owners (as available from the local county
assessor's office records) of the application and request review and comment. The Department
may require the applicant to respond to comments where applicable.

(9) The Department will not request review and comment on an application to obtain a lease or
public facility license as provided in OAR 141-082-0280(8) if the use or structure:

(a) Has already received the necessary city or county approvals;

(b) Has been subjected to public comment during a prior circulation, and

(c) Has not changed in terms of the size of the authorized area or use of that area since the
time those approvals were given.

(10) Based on the evaluation of the application and the comments received, the Department will:

(a) Approve the application and continue to process the lease or public facility license;

(b) Require that the applicant modify and resubmit the application; or

(c) Deny the application.

(11) In the event the Department cannot readily determine the limits/boundaries of the
authorized area requested from the description provided by the applicant or, if in the judgment of
the Department, a dispute may arise concerning the description, the Department may require
the applicant to have a survey of the requested area conducted by a licensed professional
[engineer or surveyor]. The Department will provide survey instructions as well as specify the
information required in the survey and accompanying notes. The applicant will be responsible for
any costs of the survey.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0285
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General Lease and Public Facility License Conditions and Form

(1) The Department will only offer a standard form of lease or public facility license that has
been approved by the Department of Justice.

(2) Unless otherwise approved by the Director, the initial term for a lease or public facility license
for state-owned submerged and/or submersible land shall not exceed 15 years. The length of
the initial term for a lease or public facility license will be determined by the Department and will
be based on:

(a) Whether the proposed use is reasonably expected to exist for the time period requested by
the applicant;

(b) Requirements imposed by financial institutions as a condition of project financing; and

(c) The general provisions contained in these rules.

(3) The Department may include in a lease or public facility license, the right of the holder of a
lease or public facility license to renew the authorization for an additional term not to exceed 15
years, subject to the requirements of OAR 141-082-0290.

(4) The Department may require an applicant or holder of a lease to obtain a surety bond or
other form of financial assurance acceptable to the Department to ensure that the lessee will
perform in accordance with all terms and conditions of the lease. The surety bond amount will
be determined by the Department and will be reasonable and within generally accepted
business practices. A cash deposit in an amount equal to the amount required for a surety bond
and that names the State of Oregon as co-owner may be substituted in lieu of a bond.

(5) State-owned submerged and/or submersible land shall remain open to Public Trust Uses.

(a) Notwithstanding the provisions of OAR 141-088, a holder may close all or a portion of the
authorized area to Public Trust Uses, or restrict Public Trust Uses within all or a portion of the
authorized area, provided the closure or restriction is:

(A) Reasonably necessary to protect persons and property from harm arising from holder’s
authorized use of the submerged and/or submersible land;

(B) Limited in duration; and

(C) Limited in scope.

(b) If the proposed closure or restriction is wholly or partially within the navigation channel of the
waterway as established by the United States Coast Guard, or is located in such a way as to
increase traffic in or otherwise impact use of the navigation channel, holder shall consult with
the United States Coast Guard and the Oregon Marine Board prior to implementing the closure
or restriction. Holder shall comply with all requirements imposed by the United States Coast
Guard and the Oregon Marine Board.

(c) The holder must provide written notice to the Department no less than fourteen (14) days
prior to the implementation of any closure or restriction. The written notice must identify the need
for, the scope of, and the duration of the closure or restriction, and must certify that holder has
consulted with the United States Coast Guard and the Oregon Marine Board regarding the
closure or restriction, if required under OAR 141-082-0285(5)(b).

(d) The Department, in its sole discretion, may at any time require holder to terminate or modify
the closure or restriction. The Department, in its sole discretion, may at any time require the
closure or restriction to be established pursuant to OAR 141-088.

(6) The holder may restrict public use of holder-owned property or structures authorized under a
lease or public facility license.

(7) The Department or its authorized representative(s) shall have the right to enter into and upon
the authorized area at any time for the purposes of inspection or management.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0290

Lease and Public Facility License Renewal

(1) Notwithstanding any provisions in the lease or public facility license to the contrary, the
holder of a lease or public facility license containing a right to renew, shall exercise the right to
renew as set forth below.
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(2) The holder of a lease or public facility license shall exercise the right to renew not less than
90 calendar days prior to the expiration of the then current term of the lease or public facility
license. If the holder of a lease or public facility license fails to renew within the time required, the
lease or public facility license will terminate at the expiration of the current term.

(3) To exercise the right to renew, the holder of a lease or public facility license must submit to
the Department:

(a) A written statement, on a form provided by the Department:

(A) Notifying the Department of the holder’s intent to renew;

(B) Certifying that the uses or structures that are the subject of the lease or public facility license
are consistent with local, state, or federal law; and

(C) Certifying that the existing uses and structures are consistent with those authorized under
the lease or public facility license.

(b) A non-refundable renewal fee of $375 payable to the Department.

(4) Upon receipt of the written statement and renewal fee, the Department shall determine, in its
sole discretion, whether:

(a) The right to renew was exercised not less than 90 calendar days prior to the expiration of the
then current term of the lease or public facility license;

(b) The lessee or licensee has fully complied with the terms of their authorization, the applicable
statutes, or Oregon Administrative Rules; and

(c) The holder of the lease or public facility license has fully complied with any other
authorization granted to them by the Department.

(5) If the Department determines that the renewal complies with the requirements of OAR 141-
082-0290(4), the Department will provide written notice to the holder that the lease or public
facility license has been renewed for the additional term stated in the notice. As a condition of
renewal, the Department shall have the right to require amendment to the terms and conditions
of the lease at the time of renewal. If the lease or public facility license contains a provision
requiring that the annual compensation be re-determined on renewal, the written notice from the
Department shall include the new annual compensation rate.

(6) If the Department determines that the renewal does not comply with the requirements of
OAR 141-082-0290(4), the Department will provide written notice to the holder that the lease or
public facility license that the lease or public facility license will not be renewed. In that event, the
lease or public facility license will terminate at the expiration of the current term.

(7) If the lease or public facility license does not contain a right to renew, the holder of the lease
or public facility license may apply for a new lease or public facility licenses as provided in these
rules.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0295

Lease and Public Facility License Modifications for Size and Use

(1) The holder of a lease or public facility license may not modify the authorized use or
authorized area, without prior written authorization from the Department that shall include
current certification that the proposed modification is consistent with local, state, or federal law.
A reduction in the size of the authorized area does not require prior written authorization from
the Department.

(2) The holder of a lease or public facility license may change the internal arrangement of the
uses or structures within an authorized area without prior written authorization from the
Department. However, the holder of a lease or public facility license must provide the
Department written notice of the change to the internal arrangement of the uses or structures
within the authorized area no less than 90 days after the change. The written notice to the
Department must include a drawing with dimensions and photographs documenting the change
in the internal arrangement of the uses or structures.

(3) In order to request a modification of the authorized use, or a modification of the authorized
area, the holder of a lease or public facility license must submit an application to the
Department, on the form provided by the Department together with an application fee of $750.
No application is required for the reduction in the size of the authorized area. However, the
holder of a lease or public facility license must provide the Department written notice of the
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reduction in the size of the authorized area, and an administrative fee of $375, no less than 90
days after the change. The written notice to the Department must include a drawing with
dimensions and photographs documenting the change in the authorized area.

(4) The Department will process and review all applications for modification of the authorized
use or for modification of the authorized area under a lease or public facility license in the same
manner as a new lease or public facility license application as specified in these rules.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0300

Subleasing and Assignment of Leases and Public Facility Licenses

(1) Subleasing

(a) The holder of a lease may not sublease any portion of the authorized area without the prior
written consent of the Department, unless subleasing without the Department’s consent is
specifically permitted under the lease or by these rules. The Department may terminate a lease
where any portion of the authorized area has been sublet without the Department’s written
consent.

(b) Notwithstanding any provisions in the lease to the contrary, the holder of a lease shall comply
with the process set forth below in subleasing any portion of an authorized area where
Department’s consent is required by the lease or by these rules. In order to sublease any portion
of an authorized area where the Department’s consent is required by the lease or by these
rules, the holder must submit an application to the Department, on a form provided by the
Department, together with a copy of the proposed sublease for review and approval and a non-
refundable application fee of $750 payable to the Department. The application, proposed
sublease, and application fee must be submitted to the Department no less than 60 calendar
days prior to the date of the proposed subletting.

(c) The holder of a lease may grant a sublease to another person without prior consent of the
Department when:

(A) The lease specifically authorizes subleasing without the Department’s prior written consent,
or

(B) The sublease authorizes use of less than the entire authorized area and the use allowed
under the sublease is included in the authorized use of the lease or (for example, the rental of
boat slips).

(2) Assignment of a Lease

(a) The holder of a lease may not assign the lease without the prior written consent of the
Department, unless assignment without the Department’s consent is specifically permitted
under the lease or by these rules.

(b) Notwithstanding any provisions in the lease to the contrary, the holder of a lease shall comply
with the process set forth below in assigning the lease where the Department’s consent to
assignment is required by the lease or by these rules. In order to assign a lease where the
Department’s consent is required by the lease or by these rules, the holder of a lease must
submit an application to the Department, on a form provided by the Department, together with a
non-refundable application fee of $750 payable to the Department. The application and
application fee must be submitted to the Department no less than 60 calendar days prior to the
date of the proposed assignment.

(c) The Department may reject an application for assignment of a lease if the Department
determines, in its sole discretion, that:

(A) The proposed assignee's financial status or past business/management practices or
experience indicates that they may not be able to fully meet the terms and conditions of a lease;

(B) The proposed assignee is in default on any other authorization granted to them by the
Department.

(d) If the application for assignment is approved by the Department, the Department will prepare
an assignment form for the signature of the lessee, the proposed assignee, and the
Department. The assignment will be effective on the date of signature by all parties.

(e) As part of the consideration for the Department’s consent to the assignment, the Department
shall have the right to require amendment to the terms and conditions of the lease prior to the
assignment.
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(f) Lessee shall remain liable for the performance of all obligations under the lease following
assignment, unless the Department consents, in its sole discretion and in writing, to release
lessee from liability.

(g) To assign a lease to a spouse or child on the death of the holder, the spouse or child must
submit an application to the Department, on a form provided by the Department. There is no
application fee associated with the assignment of a lease to the holder’s spouse or child on the
death of the holder.

(3) Assignment of a Public Facility License

(a) The holder of a public facility license may not assign the public facility license without the
prior written consent of the Department, unless assignment without the Department’s consent is
specifically permitted under the public facility license or by these rules.

(b) In order to assign a public facility license where Department’s consent is required by the
public facility license or by these rules, the holder of a public facility license must submit an
application to the Department, on a form provided by the Department.

(c) There is no application fee required for an assignment of a public facility license to another
public agency.

(d) If the application for assignment is approved by the Department, the Department will prepare
an assignment form for the signature of the licensee, the proposed assignee, and the
Department. The assignment will be effective on the date of signature by all parties.

(e) As part of the consideration for the Department’s consent to the assignment, the Department
shall have the right to require amendment to the terms and conditions of the license prior to the
assignment.

(f) Licensee shall remain liable for the performance of all obligations under the license following
assignment, unless the Department consents, in its sole discretion and in writing, to release
licensee from liability.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0305

Lease Compensation Formulas, Methods and Annual Lease

Compensation Adjustments

(1) The Department has established three methods to determine the compensation owed for the
use of state-owned submerged and/or submersible land. For some uses, more than one
method is available.

(2) The three methods are termed the:

(a) “Flat Rate Method” (which is determined by multiplying the number of square feet of an area
requested, or that has been authorized, by a specific rate unique to the use).

(b) “Riparian Land Value Rate Method” (which is based on a percent of the assessed value of
the upland adjacent to the area which has been requested, or that has been authorized).

(c) “Percent of Gross Method” (which is based on the percent of the gross income received by
the lessee from using the area that has been requested, or that has been authorized).

(3) Regardless of which method (OAR 141-082-0305(2)(a), (b) or (c)) is used, under no
circumstances will the compensation owed be less than the base minimum rate, set forth in
OAR 141-082-0305(6).

(4) For many use classifications, an applicant has the option of choosing among the above three
methods to determine the compensation owed for their use of state-owned submerged and/or
submersible land. Under the circumstances identified in OAR 141-082-0305(7), the Department
will choose the method to be used to determine the compensation owed to the Department for a
use of state-owned submerged and/or submersible land.

(5) Once an applicant or the Department has selected a method of determining compensation,
that method will remain in effect for the entire term of the lease unless there is a change in the
use.

(6) The base minimum annual compensation for any lease will be the greater of:

(a) $0.0075 per square foot times the lease area or three hundred and fifty dollars ($350) which
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is rate in effect in July 2012. The base minimum annual compensation rates will be increased by
three percent each year on July 1st; or

(b) The annual compensation resulting from a competitive the bid award.

(7) In the event the lessee and the Department cannot agree on the method of calculating the
annual compensation or any aspect of the method to be used, the annual compensation owed
by the lessee will be determined by the Department using the flat rate method which will remain
in effect until such time as the a new rate is implemented at the next lease anniversary date. If,
during the term of the lease, the lessee and the Department reach agreement on the method of
compensation, the new lease rate will be implemented on the next lease anniversary date.

(8) The annual compensation for individual non-commercial docks, boat houses, and floating
recreational cabins not eligible for registration and that are not contained within marinas or
moorages will be calculated based on the area encompassed by the perimeter of the structures,
excluding gangways, protective booms, pilings, and dolphins.

(9) The following eight use classifications and related lease compensation formulas described in
OAR 141-082-0305(9)(a) through (h) will be used to establish annual lease compensation
payments or minimum bid, whichever is applicable, subject to the base minimum annual lease
compensation payment established in OAR 141-082-0305(6). For the riparian land value method
described below, utility, railroad or publicly-owned land will not be used for establishing the
assessed or appraised value unless the assessed value is readily available and reflective of
comparable similarly situated tax lots. If not, the assessed or appraised value of privately owned
comparable tax lots will be substituted. In cases where the adjacent riparian tax lot is less than
100 feet deep, the Department will assume the adjacent riparian tax lot has a depth of 100 feet
and calculate the assessed or appraised value based on this derived area.

Formula Factors:

AV = Assessed value or appraised value (as defined in OAR 141-082-0255(6) and (8) of these
rules) whichever is less except as stated in OAR 141-082-0305(16) and (17).

LA = Authorized lease area in square feet of state-owned submerged and submersible land.

AC = Annual compensatory payment

Uses and Compensation Determination Methodologies:

(a) Commercial marinas and docks, and commercial floating home moorages. The annual
lease compensation payment calculation is the lesser of the:

(A) Flat rate method of $0.0257 per square foot (which will be increased each year on July 1st
by three percent) x LA; or

(B) Three percent of actual annual gross income; or

(C) Riparian land value method of AV x LA x five percent = AC.

(b) Non-commercial marinas and docks, including all types of ownership oriented marinas and
docks and excluding those structures qualified for registration and exempt from lease (e.g.,
docks and boat houses less than 2,500 square feet). The annual lease compensation payment
calculation is the lesser of the:

(A) Flat rate method of $0.0257 per square foot (which will be increased each year on July 1st
by three percent) x LA; or

(B) Three percent of the actual annual gross income; or

(C) Riparian land value method of AV x LA x five percent = AC.

(c) Non-commercial floating home moorages including those operated by ownership-oriented
organizations. The annual lease compensation calculation is the lesser of the:

(A) Flat rate method of $0.0257 per square foot (which will be increased each year on July 1st
by three percent) x LA; or

(B) Three percent of actual annual gross income; or

(C) Riparian land value method of AV x LA x five percent = AC.

(d) Individual floating homes and similar structures and uses such as, but not limited to, any
structures connected to utilities and associated with residential use not eligible for registration.
The annual lease compensation calculation is the lesser of the:

(A) Flat rate method of $0.0257 per square foot (which will be increased each year on July 1st
by three percent) x LA; or
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(B) Riparian land value method of AV x LA x five percent = AC.

(e) Historical vessels or structures not eligible for registration and owned by non-profit
organizations (limited to youth-oriented, historical, educational, or scientific organizations). The
annual lease compensation is $300 (which will be increased each year on July 1st by three
percent) per year per structure or combination of structures at a single location or facility.

(f) Log boom areas, log raft storage areas. The annual lease compensation calculation is the
lesser of the:

(A) Flat rate method of $0.0128 per square foot (which will be increased each year on July 1st
by three percent) x LA; or

(B) Riparian land value method of AV x LA x five percent = AC.

(g) Marine industrial and marine service commercial uses/structures. The annual compensation
payment calculation is the lesser of the:

(A) Flat rate method of $0.4408 per square foot (which will be increased each year on July 1st
by three percent) x LA; or

(B) Riparian land value method of AV x LA x five percent = AC.

(h) Non-Marine Uses. The annual compensation payment calculation is the lesser of the:

(A) Flat rate method of $0.5147 per square foot (which will be increased each year on July 1st
by three percent) x LA; or

(B) Riparian land value method of AV x LA x five percent = AC.

(10) The above described flat rate method factors (OAR 141-082-0305(9)(a) through (h)) are
those in effect in July 2012. Each flat rate method factor will be increased by three percent every
year on July 1st. Annual lease compensation will be billed on the basis of the adjustments
described in OAR 141-082-0305(9). For any newly executed lease, the applicable flat rate that
will be applied is that which is in effect at the time of the execution of the lease. The annual
compensatory payment for executed leases will also be adjusted/redetermined annually on each
lease anniversary date by increasing the annual lease compensation payment by three percent
rounded to the nearest dollar. This annual compensatory payment adjustment/redetermination
for executed leases shall not apply to those calculated based on actual annual gross income.

(11) Compensation rates for each use within each authorized area will be calculated by the
Department on a square foot basis of state-owned submerged and/or submersible land as
applicable for each use classification (for example, non-commercial marina), and based on the
lessee's choice of rate calculation methods except as noted in OAR 141-082-0305(7) above.
More than one use (known as a mixed use) may be permitted by the Department within an
authorized area. Compensation rates will be calculated for each use area based on the most
applicable use classification, as specified in OAR 141-082-0305(9)(a) through (h), and added
together to derive the total annual compensation payment or minimum bid for the entire
leasehold. Compensation for each use classification is subject to the base annual minimum
compensation as specified in OAR 141-082-0305(6).

(12) Documentation supporting the annual reporting statement submitted to the Department by
a lessee must be available upon request by the Department if the lessee reports annual
compensation based on three percent of actual annual gross income.

(13) The Department will notify lessees in writing of the new annual compensatory payment not
less than 60 calendar days in advance of the lessee's lease anniversary date.

(14) In calculating the initial annual compensatory payment using the riparian land value method,
a lessee or lease applicants may substitute an appraised value of the adjacent riparian tax lot or
as determined by the Department, a comparable tax lot. The Department reserves the right to
evaluate, review, and challenge the appraisal. If required, the appraisal will be conducted at the
lessee or lease applicant's expense and prepared by a state-certified appraiser. The
Department will provide instructions to the appraiser prior to conducting the appraisal. In the
event of a dispute between the Department and the lessee or lease applicant, the value will be
determined through the three-appraiser method specified in ORS 274.929(3).

(15) If in the process of using the riparian land value method for calculating the initial annual
compensation payment, the AV is found to be artificially depressed due to the presence of
hazardous materials or some other extenuating circumstance(s) as determined by the
Department, another comparable upland tax lot will be selected by the Department as the basis
for calculating the initial annual lease compensatory payment.

(16) The Director reserves the right to establish a rate of compensation due to the Department
for all other structures and uses that do not fit into any of the above categories, or which are
unique. However, the rate of compensation will not be less than the base minimum annual
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compensatory payment as defined by OAR 141-082-0305(6).

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0310

Removal of Unauthorized Structures

(1) The Department may require the owner of an unauthorized structureon state-owned
submerged and/or submersible land to remove it at their own expense.

(2) If the owner refuses to remove the unauthorized structure, or if no owner can be located, the
Department may, at its own expense, remove the structure from state-owned submerged
and/or submersible land.

(3) In the event that the Department does remove an unauthorized structure, it will pursue
whatever legal options are available to recover such removal and any associated disposal and
environmental clean-up costs from the owner, including placing a lien on the assets of that
owner.

(4) If the owner does not pay the costs incurred in the removal of the unauthorized structure by
the Department, the Department may impose a civil penalty pursuant to OAR 141-082-0315.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0315

Civil Penalties

(1) The unauthorized use of state-owned land managed by the Department constitutes a
trespass.

(2) In addition to any other penalty or sanction provided by law, the Director may assess a civil
penalty of not less than $50 per day, and not more than $1,000 per day of violation of any
provision of these rules or ORS 274 that occurs on state-owned submerged and/or submersible
lands pursuant to ORS 274.992.

(3) The Director will give written notice of a civil penalty incurred under OAR 141-082-0315(2) by
registered or certified mail to the person incurring the penalty. The notice will include, but not be
limited to the following:

(a) The particular section of the statute, rule, or written authorization involved;

(b) A short and clear statement of the matter asserted or charged;

(c) A statement of the party's right to request a hearing within 20 calendar days of the date of
service of the notice;

(d) The time allowed to correct a violation; and

(e) A statement of the amount of civil penalty which may be assessed and terms and conditions
of payment if the violation is not corrected within the time period stated.

(4) The person incurring the penalty may request a hearing within 20 calendar days of the date
of service of the notice provided in OAR 141-082-0315(3). Such a request must be in writing. If
no written request for a hearing is made within the time allowed, or if the party requesting a
hearing fails to appear, the Director may make a final order imposing the penalty.

(5) The amount of a civil penalty will be not less than $50 per day, or more than $1,000 per day
for violation of an authorization issued under ORS 274.040 or violation of any administrative rule
adopted under ORS 274.040.

(6) In imposing a penalty under OAR 141-082-0315 of these rules, the Director will consider the
following factors as specified in ORS 274.994:

(a) The past history of the person incurring a penalty with regard to other trespasses on state-
owned land managed by the Department and the willingness of the person to take all feasible
steps or procedures necessary or appropriate to correct any violation;

(b) Any prior violations of statutes, rules, orders and authorizations pertaining to submerged
and/or submersible lands;

(c) The impact of the violation on public trust uses of commerce, navigation, fishing and
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recreation; and

(d) Any other factors determined by the Director to be relevant and consistent with the policy of
these rules.

(7) Pursuant to ORS 183.090(2), a civil penalty imposed under OAR 141-082-0315 will become
due and payable 10 calendar days after the order imposing the civil penalty becomes final by
operation of law or on appeal.

(8) If a civil penalty is not paid as required by OAR 141-082-0315, interest will accrue at the
maximum rate allowed by law.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0320

Registration of Structures and Uses

(1) Structures and uses subject to registration under this section are set forth in OAR 141-082-
0265(3).

(2) The Director may determine that other structures and uses similar to those specified in OAR
141-082-0265(3) are also subject to registration and the rules governing registrable structures
and uses. If the Director determines that a structure or use is registrable, s/he will assign an
appropriate fee.

(3) A person who fails to apply for and obtain a registration, or who fails to renew an expired
registration, for a structure or use subject to a registration under these rules is in trespass and
subject to the civil penalties provided in OAR 141-082-0315.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0325

Registration Requirements and Provisions

(1) All persons:

(a) Owning or placing structures on, or using state-owned submerged and/or submersible land
in a way that is subject to registration under these rules must register the structure or use with
the Department.

(b) Changing the location of a registered structure or use must notify the Department in writing
90 calendar days prior to such placement, or change in location.

(c) Making any modifications, including a change in size of the registered structure or a change
in the registered use must notify the Department 90 calendar days prior to making such a
modification.

(2) Except as provided in OAR 141-082-0325(3), an applicant for a registration must use a form
provided by the Department and submit a registration form for all registrable structures or uses.

(3) A single registration form may be used to apply for a registration for all dikes, rip-rap, tide
gates, erosion control barriers and other structures that occupy state-owned submerged and
submersible land if they are located within:

(a) The jurisdiction of, and actively maintained by a diking or drainage district, or

(b) Contiguous parcels owned by the same person and maintained by that person.

(4) Except as provided in OAR 141-082-0335(2), each registration must be accompanied by a
fee payment in the amount indicated in OAR 141-082-0335 of these rules.

(5) The Department will not issue a registration where the Department determines that the use
or structure:

(a) Will unreasonably interfere with the public's right to use the waterway and state-owned
submerged and submersible land for fishing, navigation, commerce, and recreation;

(b) Will not comply with all applicable local, state, and federal laws including the local
comprehensive plan and zoning requirements; and

(6) Prior to issuance of a registration to use or occupy state-owned submerged and
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submersible land for the uses described in OAR 141-082-0265(3)(e), (f), (g) and (h) of these
rules, the applicant, as a condition of their authorization and as required by ORS 274.043(6),
must indemnify and hold harmless the State of Oregon from all liability and claims arising from
or attributable to the use or occupation. The applicant’s obligation to indemnify and hold
harmless the State of Oregon from all liability and claims arising from or attributable to the use
or occupation must be in writing on a form provided by the Department.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0330

Registration Terms and Conditions

(1) A registration issued by the Department will be for a term of five years for all structures and
uses.

(2) Unless otherwise prohibited by law, any registered structure or use in compliance with these
rules may be repaired or replaced in a manner consistent with the requirements of OAR 141-
082-0325, and remain authorized under the original registration issued by the Department.
However, any person making such repairs to a structure that changes its use or the area it
occupies, or who replaces a structure entirely, must notify the Department in writing within 90
calendar days of making such repairs or replacement as a condition of the registration.

(3) The Department must be notified in writing of any:

(a) Change in the location or size of a registered structure or use 90 calendar days prior to such
change;

(b) Change in ownership of a registered structure or use as a result of a sale or conveyance
within 90 calendar days of the transfer of ownership.

(c) Change in ownership by operation of law resulting from a bankruptcy, foreclosure, estate
settlement, or the like within 30 calendar days of the final settlement or decision. Failure to notify
the Department of a change in the location, size, or the ownership of, a registered structure or
use within the time provided will result in the automatic termination of the registration.

(4) Registrations for privately-owned structures and uses subject to registration must be
renewed every five years. An owner who fails to renew an expired registration for a structure or
use subject to a registration under these rules is in trespass and subject to the civil penalties
provided in OAR 141-082-0315.

(5) The Department may condition a registration to ensure compliance with law or these rules.
The Department may modify the conditions of a registration, or terminate a registration, if during
the term of the registration the Department determined that the structures or uses do not
comply with law or these rules.

(6) The Department will provide a copy of the registration to the appropriate county official in the
county where the registered structure is located.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0335

Fees

(1) Except as provided in OAR 141-082-0335(2), the fee for each five-year term of a registration
is as follows:

(a) $125 until December 31, 2012;

$150 from January 1, 2013 through December 31, 2013;

$175 from January 1, 2014 through December 31, 2014;

$200 from January 1, 2015 through December 31, 2015;

$225 from January 1, 2016 through December 31, 2016;

$250 on and after January 1, 2017 for a dock/float or boat house 1,000 square feet or less in
size (excluding associated gangways, dolphins, pilings and protective booms); and any boat
ramp not associated with another authorized waterway structure.
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(b) $250 until December 31, 2012;

$300 from January 1, 2013 through December 31, 2013;

$350 from January 1, 2014 through December 31, 2014;

$400 from January 1, 2015 through December 31, 2015;

$450 from January 1, 2016 through December 31, 2016;

$500 on and after January 1, 2017 for a dock/float or boat house from 1,001 square feet to 2,000
square feet in size (excluding associated gangways, dolphins, pilings and protective booms).

(c) $300 until December 31, 2012;

$360 from January 1, 2013 through December 31, 2013;

$420 from January 1, 2014 through December 31, 2014;

$480 from January 1, 2015 through December 31, 2015;

$540 from January 1, 2016 through December 31, 2016;

$600 on and after January 1, 2017 for a dock/float or boat house from 2,001 square feet to 2,500
square feet in size.

(d) $350 until December 31, 2012;

$420 from January 1, 2013 through December 31, 2013;

$490 from January 1, 2014 through December 31, 2014;

$560 from January 1, 2015 through December 31, 2015;

$630 from January 1, 2016 through December 31, 2016;

$700 on and after January 1, 2017 for a floating recreational cabin.

(e) $125 until December 31, 2012;

$150 from January 1, 2013 through December 31, 2013;

$175 from January 1, 2014 through December 31, 2014;

$200 from January 1, 2015 through December 31, 2015;

$225 from January 1, 2016 through December 31, 2016;

$250 on and after January 1, 2017 for a water sport structure.

(2) No fee or other compensation is required for registering or renewing a registration for the
following uses or structures:

(a) Rip-rap and tide gates.

(b) Structures maintained by a diking or drainage district.

(c) Rights of way established prior to November 1, 1981 for any county road or city street.

(d) Voluntary habitat restoration work.

(3) The fee for structures or uses not listed above that are subject to registration under these
rules as determined by the Director under OAR 141-082-0265(3)(i) will be determined on a case
by case basis and be not less than:

$125 through December 31, 2012;

$150 from January 1, 2013 through December 31, 2013;

$175 from January 1, 2014 through December 31, 2014;

$200 from January 1, 2015 through December 31, 2015;

$225 from January 1, 2016 through December 31, 2016;

$250 on and after January 1, 2017.

Stat. Auth.: ORS 183, 273, 274 
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Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13

141-082-0340

Appeals

(1) An applicant for an authorization, or any other person adversely affected by a decision by the
Department concerning an authorization, closure of, or restriction to the use of state-owned
submerged and/or submersible land may appeal the decision to the Director.

(a) Such an appeal must be received by the Director no later than 30 calendar days after the
delivery of the decision.

(b) The Director will decide the appeal within 60 calendar days after the date of delivery of the
appeal.

(c) The Director may affirm the decision, issue a new or modified decision, or request the
appellant to submit additional information to support the appeal.

(2) When an applicant for an authorization to use state-owned submerged and/or submersible
land or any other person adversely affected by a decision of the Department concerning an
authorization has exhausted the appeal process before the Director, s/he may submit an appeal
for a contested case hearing pursuant to ORS 183.413 through 183.470.

Stat. Auth.: ORS 183, 273, 274 
Stats. Implemented: ORS 274 
Hist.: DSL 5-2012, f. 10-16-12, cert. ef. 1-1-13
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Page 1 – Petition to Amend Rules – Oregon Department of State Lands 

PETITION TO AMEND RULES 
 

Oregon Department of State Lands 
 
In the Matter of the Amendment of   )  Petition to Amend  
OAR 141-082-0255 and OAR )  OAR 141-082-0255 and 
141-082-0350 (9) - Use of State  )   OAR 141-082-0350 (9) 
Owned Submerged and Submersible )   
Land; Lease Compensation Formulas) 
Methods and Annual Lease  ) 
 
1. Petitioner’s name and address is The Marine Salvage Consortium, Inc., dba Fred 
Fred Devine Diving & Salvage Co., 6211 N. Ensign St., Portland, OR 97217. 
 
2. Petitioner is the owner of property on Mocks Bottom, contiguous to the Swan Island 
Lagoon.   
 
3. Petitioner is a Lessee pursuant to a State Waterway Lease with the State of Oregon 
Department of State Lands, (DSL”), executed in 2004, retroactive to 1999.  Currently, the Lease 
Compensation rate is calculated pursuant to OAR 141-082-0305 (9) (a) (A) relating to 
Commercial marinas and docks, and commercial floating home moorages that provides a flat rate 
method of $0.0257 per square foot, increased each year by 3 percent of the authorized lease area 
in square feet of state-owned submerged and submersible land, (“LA”).  Presently, Petitioner is 
occupying the LA under a holdover agreement with DSL dated February 19, 2014. 
 
4. Petitioner and DSL are in the process of renewing the Lease and DSL proposes a Lease 
Compensation rate pursuant to OAR-082-0305 (9) (g) (A) relating to Marine industrial and 
marine service commercial uses/structures that provides a flat rate method of $0.4408 per square 
foot with a similar annual increase. 
 
5. Petitioner proposes that OAR 141-082-0255 be amended to include a definition of “Light 
Commercial Marinas and Services” and that 141-082-0305 (9) be amended to include a 
waterway use authorization for “Light Comnmercial Marinas and Services” and a rate for this 
waterway use authorization. 
 
6. OAR 141-082-0205.  The proposed amendments would read as follows: 
 
 OAR 141-082-0205.  Definitions   

 
“Light Commercial Marinas and Services” means a moorage facility that does not engage 

in industrial or processing activities nor operation of a ship repair facility and provides moorage 
and incidental services and repairs to commercial vessels, including, but not limited to, moorage 
of out of service, dive support, salvage, and emergency response and oil mitigation vessels”. 
 

OAR 141-082-0305.  Lease Compensation Formulas, Methods and Annual Lease – 
Compensation Adjustments 

APPENDIX B
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OAR 141-082-0305 (9)  Formula Factors: 
 
 Light Commercial Marinas and Services.  The annual lease compensation payment 

calculation is the lesser of the: 
 
(A)  Flat rate method of $0.0771 per square foot (which will be increased each year on July 1st by 
three percent) x LA; or 
 
(B)  Three percent of actual gross income. 
 
7. Petitioner is not proposing amending OAR-082-0265, as petitioner believes the proposed 
use is contained within OAR 141-082-0265 (g) Commercial and non-commercial marinas. 
 
8. OAR 141-082-0255 (44) defines “Marina”.  OAR 141-082-0255 (35) defines “Industrial 
Use” and OAR 141-082-0255 (45) defines “Marine Industrial/Marine Service”.  Petitioner 
believes the description of uses in Subsection (45) is too broad and encompasses uses that should 
not be subject to the established rate.  The income earning capability of the type of use by 
TMSCI is not commensurate with the industrial or processing rate as TMSCI does not realize the 
income associated with such activities and therefore does not believe it should be classed with 
industrial or processing facilities.   Petitioner therefore proposes that another category of use be 
considered for moorage of vessels and activities of businesses that provide commercial moorage 
facilities on a much smaller scale than shipyard and industrial and processing facilities and that is 
more appropriate to the economic realty of operating a small commercial moorage facility.   

 
Petitioner is not an industrial or processing facility, nor is it a vessel repair facility, as that 

term generally is understood, such as a shipyard.  Light maintenance repairs and services are 
performed on occasion.  TMSCI provides moorage for out of service vessels that are not 
generating operating income and such moorage typically is seasonal or temporary in nature. 
Other vessels moored at the TMSCI facility include smaller work boats that occasionally are 
deployed for stores runs and off-site diving jobs, as well as, salvage vessels, barges, and 
emergency response and oil pollution mitigation vessels that are infrequently deployed and 
costly to maintain.   It should be noted that the salvage and emergency response vessels when in 
use provide a great benefit to the public containing and recovering pollution on and about our 
waterways.  In the past, moorage at the facility has included recreational boat berthing, docking 
and mooring, and incidental services for recreational boats and fish boats, which are included in 
Subsection (44).    

 
It is difficult to discern some of the distinctions between the existing use authorizations 

set forth in Subsections (35) and (44), as well as, the structures referred to in Subsection (45).  
Subsection (45) necessarily requires the structures “be located in or adjacent to water areas 
because the use requires water access”.  This language does not appear in Subsection (35), yet 
Subsection (35) includes shipyards, which it seems would necessarily require the structure be 
located in or adjacent to water, requiring water access.  Subsection (44) refers to commercial 
boats and Subsection (45) refers to commercial structures and uses.  Petitioner believes that 
Subsection (35) and (45) are intended to apply to moorage, structures and uses relative to 
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ongoing industrial and processing activities of the Lessee for profit, as opposed to “passive” 
moorage of vessels and moorage of third party vessels as described in Subsection (44) and above 
in the proposed definition of Light Commercial Marinas and Services. 
 

Petitioner believes the proposed Light Marinas and Services Use Authorization and 
Compensation Determination Methodology would clarify the existing categories of uses and 
prevent negative economic impact on businesses, particularly those situate in the Portland 
Harbor Superfund Site.       
 
9. The stated purpose of the rules is the granting and renewal of use authorizations for a 
wide variety of commercial, non-commercial and public uses of the state owned submerged and 
submersible land, a non-Trust asset, (OAR 141-082-4250 (1) (a)).  The proposed amendments 
would serve this purpose as they recognize a use more appropriate to the activities of the marine 
operations described that do not “fit” the existing use authorizations and reduce the economic 
impact on Petitioner and businesses similarly situated with respect to the much higher Industrial 
and Marine Industrial rates.  
 
 Petitioner notes the Submerged And Submersible Land Management Guidelines set forth 
in the June 8, 1999 Regular Meeting of the Oregon State Land Board, Agenda Item 2, at page 4 
of 8, a copy of which is attached, (“Land Board Meeting Agenda”): 
 

“The Oregon Constitution directs the Land Board to manage Non-
Trust Lands “with the object of obtaining the greatest benefit for the 
people of this state consistent with the conservation of this resource 
under sound techniques of land management.”  [Emphasis original]    

 
10. Petitioner recognizes the continued need for the DSL to perform granting and renewal of 
use authorizations for the management of a wide variety of commercial, non-commercial, and 
public uses of the state owned submerged and submersible land.  Petitioner does not believe the 
proposed amendment is complex and easily could be implemented by those in the DSL issuing 
and renewing use authorizations.  The information would be provided by the applicant in 
Sections 3 and 4 of the Waterway Lease Application Form in seeking issuance or renewal of a 
use authorization. 
 
11. As noted in the Land Board Meeting Agenda:  
 

“Among the problems inherent in the current rules which have been 
noted by both lessees and the Division staff are that the rules not only 
treat various uses of state-owned land inequitably, but they are often 
difficult to administer.  Additionally, because of the “patchwork” 
method in which the rules have been revised in the past, the logic 
behind many of the rule requirements and rates charged is neither 
apparent or in many instances, supportable.”  Id. at pg. 3.  

 
 Petitioner maintains that the same purpose addressed by the DSL, (formerly known as the 
Division of State Lands), in 1995 through 1999 that resulted in the 1999 rule revisions regarding 
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use authorization categories and lease rental formulas is further served by adoption of the 
proposed Light Commercial Marinas and Services category and consistent with considerations to 
further business interests and reduce negative economic impact.  
 
 The Land Board’s Asset Management Plan (December 1995) stated that any waterway 
lease rate proposal should “ensure that the state receives fair compensation reflective of local 
market conditions.”  [Emphasis original], Id., at pg. 4.  The Management Study of the State Land 
Board and Division of State Lands prepared in 1996 pursuant to Senate Bill 1132 by the Budget 
and Management Division of the Oregon Department of Administrative Services recommended 
that:  “ . . . the Division should establish rates that reflect market conditions taking into account 
the greatest public benefit for those using the waterways.”  [Emphasis original]  ibid.  The 
Secretary of State’s 1994 Performance Audit concluded that revenue for the DSL can be 
increased if the DSL would charge “lease rates that reflect the value or income potential of 
state-owned submerged and submersible lands used for personal and commercial marina and 
houseboat moorages”  [Emphasis original], id.  Petitioner is of the belief that the rationale 
applied by the Secretary of State in the Secretary’s conclusion, applies to the category of Light 
Commercial Marinas and Services. 
 
 The Waterway Leasing Task Force (1996-1997) stated that a desirable outcome with any 
new rental rate approach should be:  “. . .”revenue neutral” for the total universe of uses 
currently paying rent.  That is, the basic object should not be to increase total revenue generated 
from the universe of existing leases, but rather to rebalance the revenue share across those 
lessees in a fairer and more equitable manner.”  [Emphasis original], ibid. 
 

The proposed rate of 0.0771 for Light Commercial Marinas and Services is an increase of 
approximately 300% over the existing rate that Petitioner has paid.  Petitioner believes this rate 
reflects market conditions, income potential, and is fair and equitable for use of the submerged 
and submersible lands comprising the LA.     
 
12.  The Petitioner has no knowledge that the proposed amendment would overlap, duplicate, or 
conflict with any other state, federal, or local government regulations.  
 
13. The subject area affected by the rule has undergone drastic changes with respect to 
economic conditions.  The LA is within the Portland Harbor Superfund Site and Petitioner has 
experienced a dramatic downturn in business as a result.  Petitioner has had occasions where 
vessel owners declined to moor their vessels at the LA fearing repercussions for doing so from 
the U.S. EPA and the State of Oregon Department of Environmental Quality, as well as, other 
potentially responsible parties. 
 
 
Dated ___________________  ______________________________ 
      The Marine Salvage Consortium, Inc. 
      J.H. Leitz, President 
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Agenda Item 1c 
 
 

SUBJECT 
 
Request from Sixes and Dickey Rivers, LLC (Ecotrust Forest Management) for the 
release of mineral rights in Curry County (Appendix A). 
 
ISSUE 
 
Whether the State Land Board should authorize the release of mineral rights held by 
the State Land Board located in Curry County, northeast of Port Orford. 
 
AUTHORITY 
 
Oregon Constitution, Article VIII, Sections 2 and 5; pertaining to the Common School 
Fund and land management responsibilities of the State Land Board. 
OAR 141-067-0320; relating to the release, sale, or exchange of mineral rights held by 
the Department of State Lands and State Land Board. 

SUMMARY 
 
On July 21, 2014, DSL received an application from the Sixes & Dickey Rivers, LLC 
(Ecotrust Forest Management) to acquire the mineral rights for approximately 162 acres 
in Curry County, about five miles northeast of Port Orford, Oregon (Lots 3 & 4 and the 
NE quarter of the SW quarter, and the SE quarter of the NW quarter of Section 18, 
Township 32 South, Range 14 West of the Willamette Meridian).  The surface is owned 
by Sixes & Dickey Rivers LLC. 
 
DSL requested an analysis of the mineral rights by the Department of Geology and 
Mineral Industries (DOGAMI).  DOGAMI found there was no or low potential for mineral 
extraction on the site (Appendix B). 
 
DSL typically levies a $10/acre charge for mineral right releases. This will be charged 
on the 162 acres for a total of $1,620. 
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RECOMMENDATION 
 
The Department recommends that the State Land Board authorize the release of 
mineral rights under approximately 162 acres in Curry County (Lots 3 & 4 and the NE 
quarter of the SW quarter, and the SE quarter of the NW quarter of Section 18, 
Township 32 South, Range 14 West of the Willamette Meridian). 
 
APPENDICES 
 
A. Site map 
B. DOGAMI scoping report 
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SUMMARY 
This document transmits the Oregon Department of Geology and Mineral Industries’ (DOGAMI) mineral 
scoping and its findings for a portion of the Ecotrust Forest Management land (The “Property”) 
described as ±162 acres in the Government Lots 3 & 4, Tax Lot 3000, T. 32 S., R. 14 E., W.M., Section 18 in 
Curry County, Oregon. This study was conducted at the request of John Russell, Asset Land Manager, at 
the Oregon Department of State Lands (DSL).  

The purpose of this study is to characterize the mineral potential on and below the Property for the 
transfer of mineral reserves. No attempt is made in this report to assess the development potential of 
any identified mineral resource either on or in the Property or surround area. DOGAMI is not aware of 
any mining activities currently underway or in the past that is associated with the Property. 

The scoping procedure used here did not include a field inspection. Only a desk-top review was 
conducted; this consisted of reviewing information that describes the Property in terms of identified 
mineral occurrences, mineral resource potential, mining activity, and mineral sitting (if applicable). 
Therefore, this scoping report and its findings should be considered as being equivalent only to a low-
level assessment. 

The Property’s mineral resource potential and certainty levels, as defined in this document (See 
Section 4), are summarized in the Table below.  

 

Commodity Type Resource Potential Level 

Sand and  gravel (borrow/fill/topsoil) Low‡ B 

Crushed stone Low‡ B 

Limestone No  
Clay No  
Silica sand No  
Bentonite No  
Metals (precious, base metals)              No  
Coal No  
Uranium and thorium No  
Geothermal No  
Oil & Gas Unknown  
Others: (gemstone materials, perlite, zeolite, 
manganese, titanium, zirconium No  

‡  It is my opinion that there would be no economic interest if a resource existed. 
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SECTION 1 

Introduction and Layout of the Report 

DOGAMI has conducted a mineral scoping of the Property described as ±162 acres in the Government 
Lots 3 & 4, Tax Lot 3000, T. 32 S., R. 14 E., W.M., Section 18 in Curry County, Oregon at the request of 
John Russell, Asset Land Manager, at the Oregon Department of State Lands (DSL). While the focus of the 
assessment will be on the Property, the larger “Study Area” to be considered is approximately a 10 mi 
(16 km) radius area that borders the Property (Oregon only). A Study Area of this size provides a greater 
level of information about the identified occurrence of minerals and the mineral setting in relation to the 
Property. However, information pertaining to the geology of the Study Area will be limited to a 5 mi (8 
km) radius that borders the Property.  

For the convenience of the reader, this document is divided into the following four sections:  
• Section 1 is a general introduction to the Property in terms of its overall setting. 
• Section 2 is the assessment; this text describes the desk review of the Property’s potential 

mineral resources.  
• Section 3 is a list of references, some of which may not be cited in the text body because they 

contained no information on the study area, but were nonetheless consulted as part of this 
review. 

• Section 4 contains a brief description of the methods and limitations of the study, along with two 
reference tables: Levels of Resource Potential and Levels of Certainty. These tables provide a 
dual scheme that expresses the favorability of the subject area for a given resource and 
confidence from which the level of resource potential was assigned.  

Location 

For this scoping report, the outline of the Property was obtained from a tax lot map 
(http://www.ormap.net/) and Curry County Tax Lot polygons. As can be seen in Figure 1, the Property 
lies between the Sixes River to the north and Elk River to the south, and about 5 air miles east-northeast 
of Port Orford. The Property is elongated north-south and ±162 acres. Land features in and on the 
Property consist of low hills near the Sixes River but away quickly becomes rugged and deeply incised. 
Dry Creek bisects part of the property north-south. Land ownership in the Study Area is a mix of private, 
State-owned, and Federal lands (Siskiyou National Forest). Elevation of the Property ranges from 
approximately 125 ft (38.1 m) to 1080 ft (329.2 m) above sea level. 

Figure 2 shows the location of Property in relation to surrounding physical and cultural features 
within a 10 mi (16 km) radius of the Property. This figure also contains an inset map, an oblique aerial 
photograph of the Tax Lot in question. This inset map shows that the Property is covered with timber. 
No structures or buildings are apparent either on the property or nearby. At least one dirt road bisects 
the Property which leaves Grassy Knob Road. The area of study contains the city of Port Orford and the 
town of Langlois (not shown in Figure 2). The Port Orford 30’ x 60’ quadrangle covers the Study Area, 
while the Property is included in the Sixes 7.5-minute quadrangle (1:24,000-scale).  
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Figure 1. Map of the Ecotrust Forest Management land, Government Lots 3 & 4, Tax Lot 3000 (red outline, yellow 
fill) overlain on a topographic base. Please note that the outline of the Tax Lot is not intended to represent the 
Property’s shape, location, or its actual size. 
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Figure 2. This physical map of the Study Area shows the location of the Ecotrust Forest Management land, 
Government Lots 3 & 4, Tax Lot 3000 (red outline, yellow fill). Orange circle = Study Area, dark gray line = state 
highway; Curry County roads are gray. Inset image from Google Earth. 
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SECTION 2 

Assessment 

Below in Table 2.1 is a summary of the types of known mineral occurrences in the Study Area, including 
any that may be present on the Property. This information was queried from two spatial databases (see 
Section 4). The current status of each mineral occurrence was not determined. 

 
Table 2.1. Summary of known mineral occurrences in the Study Area including the Property. 

Commodity Type Study Area Property 
Construction Aggregate (sand and  gravel, 
stone, borrow/fill/topsoil) 71  0  

Industrial Mineral (clay, gemstone, 
manganese, limestone) 6 0 

Metals (precious and base) 31 0 
Coal 0 0  
Uranium and Thorium 0 0  
Geothermal 0 wells, 0 springs 0 wells, 0 springs 
Oil & Gas Wells 0 0  

 

The non-fuel mineral commodities evaluated for this review include: construction material (rock, 
sand and gravel), industrial minerals (manganese, clay, silica sand, and limestone), and metals (precious 
and base). Mineral fuel commodities evaluated are coal, uranium/thorium, geothermal, oil, and gas.  
Occurrences of other commodities (gem materials, stones, other clays (bentonite), perlite, zeolite, 
manganese, titanium, zirconium, etc.) will be reported as industrial minerals when encountered as part 
of this evaluation.  

Where this review indicates that a potential mineral resource might exist, it is important to 
understand what a “potential mineral resource” is and means. According to Bureau of Land Management 
(BLM) Manual Section 3031, it means the potential for the occurrence (presence) of a concentration of 
mineral resources and does not refer or imply there is potential for development or extraction of 
valuable mineral resources. The favorability of the Land for a given resource and confidence with which 
the level of resource potential is assigned as described in Section 4. Almost all emphasis is placed upon 
geologic evidence, parameters, and interpretation at the reconnaissance level, rather than upon an 
economic feasibility evaluation or other field parameters. 

Status of Mineral Surveys    

The Property has not been studied as part of a mineral survey by DOGAMI or the U.S. Geological Survey 
(or the former U.S. Bureau of Mines).   

Mining Activity  

DOGAMI does not maintain records pertaining to private mineral leases. As mentioned earlier, land 
ownership in the Study Area is a mix of private, State-owned, and Federal lands. The Bureau of Land 
Management (BLM) does make some records of mining claims on Federal lands easily available to the 
public on its LR2000 website. Only certain types of mineral discoveries can be claimed; these minerals 
are broadly known as “locatable” (possessing a distinct and special value) and include such things as 
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precious metals, gems, high-value industrial minerals, uranium, etc.  Locatable minerals generally do not 
include construction aggregate, common industrial minerals, oil, gas, coal, or geothermal resources.   

The LR2000 website was searched for Closed, Pending, Active, and Void mining claims in the Section 
where the Property is located. No records were returned by the search. However, to the north of the 
Property there is one section with closed claims, and to the east and south of the Grassy Knob 
Wilderness Area (see Figure 1), there are numerous sections that contain active and/or closed claims. 

Mineral Setting  

Information pertaining to the geology of a portion of the Study Area including the Property was obtained 
from McClaughry and others (2013), Willey and others (2014), and Brownfield (1982). Brownfield’s 
mapping was compiled by Ma and others (2009). This mapping is shown in Figure 3. The Property is 
covered by McClaughry’s and Willey’s mapping which are 1:24,000-scale. Because of this larger-scale 
mapping, the use of their mapping better characterizes the Property’s, and surrounding area’s geology 
and mineral setting, than just using Ma’s compilation alone. 

The Formations exposed in a 5 mi (8 km) buffer surrounding the Property (Figure 3) are given in 
order of their ages, beginning with the oldest: 

 
• Lower Cenozoic and Mesozoic rocks: 

o Unit Tf, Umpqua Group 
o Unit Ku, mélange of Sixes River (sandstone, volcanic rocks, metamorphic rocks) 
o Unit Jc, Colebrooke Schist 
o Unit Kr, Rocky Point Formation 
o Unit Km, Humbug Mountain Conglomerate 
o Unit Jur, Ultramafic rocks (serpentinite, serpentinite matrix) 
o Unit di, diorite and related rocks 

• Holocene/Quaternary:  
o Unit Ha, Allivium deposits 
o Unit Qls, Landslide deposits 
o Unit Qm, Terrace deposits 
 

As can be seen in Figure 3, the Property is underlain by the Rocky Point Formation (Unit Kr), 
alluvium (Unit Ha), and terrace deposits (Unit Qm). The Rocky Point Formation is a Cretaceous marine 
sedimentary rock, mostly of mudstone and sandstone. These sedimentary rocks in the vicinity of the 
Property are capped by terrace deposits; alluvium was deposited in the flood plain of Dry Creek.  

The dominant structures in Figure 3 are faults that have a northeast and northwest structural trend, 
and a thrust fault occurs at the base of the Colebrooke Schist.  
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Figure 3. The geology for an approximately 5 mi (8 km) radius area that borders the Property (modified from 
McClaughry and others (2013), Willey and others (2014), and Brownfield (1982). Base map is a 10 m hillshade. Unit 
labels with unit names are as follows: Unit Tf, Umpqua Group; Unit Ku, mélange of Sixes River (sandstone, volcanic 
rocks, metamorphic rocks); Unit Jc, Colebrooke Schist; Unit Kr, Rocky Point Formation; Unit Km, Humbug Mountain 
Conglomerate; Unit Jur, Ultramafic rocks (serpentinite, serpentinite matrix); Unit di, diorite and related rocks; Unit 
Ha, Alluvium deposits; Unit Qls, Landslide deposits; and Unit Qm, Terrace deposits. Faults = heavier black lines.  



Ecotrust Forest Management                                                                                                                                                                  Scoping Report      

 

Oregon Department of Geology and Mineral Industries, Scoping Report  9 

 

Identified Mineral Resources (known) 

Figure 4 is a historical resource map of the Study Area. Within its boundary are 108 mines, prospects, or 
mineral occurrences. No visual evidence points to any kind of historical mining activities on the 
Property. MILO-Release 2 (Mineral Information Layer for Oregon) lists these mineral resources in the 
Study Area as 71 aggregate sites (sand & gravel and stone), 6 industrial mineral sites (one limestone and 
six manganese sites), and 31 metal locales.  

As indicated above, construction aggregate is by far the leading non-fuel commodity produced in the 
Study Area. The alluvial deposits of the Sixes River and Elk River have been and still are being mined for 
sand and gravel. For crushed stone, sandstone is mined locally; quarries/borrow pits range from low 
volume dig and transport operations to larger-scale aggregate producing businesses. Both serve the Port 
Orford market. 

In the past, gravels in the Sixes River were washed for placer gold. Today the recreational gold 
dredger still works many of these same gravels. In the terrace deposits, there are localized placer 
deposits of chromite (chromium ore) along with gold/platinum. Several of these so-called beach placers 
were worked on a small scale.  

The single limestone locale is approximately 10 mi to the north the Property. This limestone 
occurrence has not been developed. Chert in the mélange of Sixes River (Unit Ku; Figure 3) appears to 
host the six or so manganese deposits. All appear to be quite local occurrences. 

There are no geothermal springs or wells containing water with temperatures of 68° F (20° C) or 
greater in the Study Area, including on the Property, and the available geologic mapping (Figure 3) gives 
no indication of that area having the likelihood of recent or fossil geothermal alteration. Currently, there 
is no commercial production of oil and natural gas in Curry County, nor am I aware of any previous or 
new leasing or exploration activities in the county, either for conventional oil and gas plays or for an 
alternative source of natural gas that targets coal, e.g. coal-bed methane. 

Mineral Resource Potential (undiscovered)  

The mineral resource potential of the Property is classified using the system set forth in BLM Manual 
3031 (see Section 4). Under this system, the level of mineral resource potential is assigned to the 
Property where geologic, geochemical, and geophysical characteristics define an environment that is 
either favorable or permissive for a resource occurrence.  

The Property is assigned a Low resource potential (B level certainty) for a sand and gravel along 
with a stone accumulation. This assignment is made because of a permissive geologic setting.  

Based on the known distribution of existing mines, prospects, and mineral occurrences and the 
current interpretation of the geology, the Property has NO resource potential for industrial minerals 
(manganese, clay, silica sand, limestone, and other the previously industrial minerals), metals (precious 
and base), and mineral fuel commodities (geothermal, coal, and uranium/thorium). A resource 
determination cannot be made at this time for the oil and gas. New subsurface geologic data would be 
required for an understanding of this potential.  
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Figure 4. A historical mineral resource map of the Study Area (black circle) showing the locations of identified 
mineral resources. Green squares = construction aggregate (sand & gravel and stone), red circle = metals 
(chromium, precious metals), purple triangle = industrial mineral (limestone, manganese), and blue = water body. 
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SECTION 4 

Method and Limitations 

For mineral scoping reports, DOGAMI does not conduct site-specific work (a field examination) or 
related activity (e.g., systematic geological, geophysical, and geochemical and hydro-geochemical 
examination) as a basis for determination or confirmation that a mineral resource potential, deposit, or 
mineral occurrence exists. Statements in this mineral scoping report relating to geology and mineral 
resource potential are based on basic desk-top research, outcome of which is limited to the available 
literature sources – their deficiencies notwithstanding – as the means to profile the Land’s mineral 
potential.  

For the desk-top research, heavy reliance is made on review of published and unpublished geology 
and mineral/material resource literature available at DOGAMI. Also, extensive use is made of two 
geospatial datasets: Mineral Information Layer for Oregon-Release 2, (MILO-Release 2; Niewendorp and 
Geitgey, 2010) and Mineral Lands Regulation and Reclamation’s (MLRR) database of mining operations 
permitted since 1972.  

Finally, there is one more area that is relevant to this statement of context – based on an inventory 
of mineral occurrences alone, it is not possible to accurately identify the concentration and occurrence 
of material in relation to its particular geographical controls, its inherent physical (volume of material 
present or removed, and reserves remaining) and chemical properties, the quantity of valuable mineral 
or rock that it contains, its applicable extraction and processing methods, and its geographic location 
with respect to the markets for its products. Nor can an inventory of mineral occurrences alone be used 
for appraisal or basis for other generally accepted industrial standard for valuing the property.  

This report provides a low-level of detail for a mineral assessment. Users of this report are advised 
to consult with DOGAMI to gain a better understanding of the inherent limitations of the information 
herein and its scope of inference.  

Provided below are the definitions for the levels of mineral resource potential and certainty of 
assessment after Goudarzi (1984). 
 
Levels of Resource Potential: 

HIGH mineral resource potential is assigned to areas where geologic, geochemical, and geophysical characteristics 
indicate a geologic environment favorable for resource occurrence, where interpretations of the data indicate high 
degree of likelihood for resource accumulation, where data support mineral-deposit models indicating presence of 
resource, and where evidence indicates that mineral concentration has taken place. Assignment of high resource 
potential to an area requires some positive knowledge that mineral-forming processes have been active in at least part 
of the area. 
MEDIUM mineral resource potential is assigned to areas where geologic, geochemical, and geophysical characteristics 
indicate a geologic environment favorable for resource occurrence, where interpretations of the data indicate high 
degree of likelihood for resource accumulation, where and (or) where an application of mineral-deposit models indicates 
favorable ground for the specified type(s) of deposits.. 
LOW mineral resource potential is assigned to areas where geologic, geochemical, and geophysical characteristics 
define a geologic environment in which the existence of resources is permissive.  This broad category embraces areas 
with dispersed but insignificantly mineralized rock, as well as areas with obvious site limitations and little or no 
indication of having been mineralized. 
NO mineral resource potential is a category reserved for a specific type of resource in a well-defined area. 
UNKNOWN mineral resource potential is assigned to areas where information is inadequate to assign a low, moderate, 
or high level of resource potential. 
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Levels of Certainty: 
A.  Available information is not adequate for determination of the level of mineral resource potential. 

B.  Available information only suggests the level of mineral resource potential. 
C.  Available information gives a good indication of the level of mineral resource potential. 
D.  Available information clearly defines the level of mineral resource potential 
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SUBJECT 
 
Request for approval to grant a permanent easement for a bridge to replace a culvert on 
Oregon Highway 38 (MP 11.79) crossing Luder Creek in Douglas County (Appendix A). 
 
ISSUE 
 
Whether the State Land Board should approve a request from the Oregon Department 
of Transportation (ODOT) for a permanent easement to operate, maintain, repair, and 
replace a bridge across Luder Creek in Douglas County, outside Reedsport, Oregon. 
 
AUTHORITY 
 
Article VIII, Section 5 of the Oregon Constitution; requiring the Land Board to “manage 
lands under its jurisdiction with the object of obtaining the greatest benefit for the people 
of this state, consistent with the conservation of this resource under sound techniques 
of land management”. 
 
ORS 273.171; relating to the duties and authority of the Director. 
 
OAR 141-122-0010 to 141-122-0120; establishing procedures for granting easements 
and rights-of-way on trust and non-trust lands and requiring Land Board approval of 
easements granted in perpetuity. 
 
BACKGROUND 
 
ODOT submitted a complete easement application for the bridge crossing.  ODOT will 
be replacing an existing culvert that is acting as a barrier to fish passage with a bridge 
to eliminate the barrier. The application was circulated to adjoining neighbors, various 
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state and federal resource and permitting agencies, and tribal entities.  No significant 
comments were received from the circulation. 
 
The existing culvert was constructed in 1957 during a highway project and had not been 
previously covered by an individual state easement from the Department of State 
Lands.  Luder Creek is a tidally influenced tributary of the Umpqua River and therefore 
state-owned.  This type of use on or over a state-owned waterway requires an 
easement. 
 
ODOT has accepted the draft easement through email notification.  
 
Pursuant to OAR 141-122-0060(2)(a), no compensatory payment is required of state-
owned bridges outside city limits. 
 
RECOMMENDATION 
 
The Department recommends that the State Land Board approve a permanent 
easement (Appendix B) to the Oregon Department of Transportation to operate, 
maintain, repair, and replace a highway bridge on, over, under or across Luder Creek in 
Douglas County. 
 
APPENDICES 
 
A. Site map 
B. Draft easement (56276-EA) 
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DRAFT 
STATE OF OREGON 

Department of State Lands 
 

PERMANENT EASEMENT NO. 56276-EA 
S&S Bridge 

 
 
The STATE OF OREGON, by and through its Department of State Lands, GRANTOR, 
for and in consideration of $ 0, hereby grants to GRANTEE,  
 

NAME of GRANTEE: ADDRESS: 
State of Oregon, by and through its 3500 NW Stewart Parkway 
Department of Transportation Roseburg, OR  97470 

 
an easement and right to construct, maintain, operate and replace a culvert with a bridge 
over, upon, and across the following particularly described property situated in Douglas 
County, Oregon, more particularly described as follows: 
 

A parcel of land lying in the SW ¼ of Section 16 and the NW ¼ of Section 21, 
Township 22 South, Range 10 West, W.M., Douglas County, Oregon; 
 
the said parcel being all state-owned submerged land lying between lines of Mean 
Low Tide on the Northwesterly and Southeasterly banks of the original channel of 
Luder Creek, a tidally influenced tributary of the Umpqua River, and lying 
Northeasterly of a line parallel with and 75.00 feet Southwesterly of the center 
line of the relocated Umpqua Highway, which center line is described as follows: 
 
Beginning at Engineer’s center line Station 620+66.17; 
 
thence on a spiral curve left (the long chord of which bears South 61°24’29” East 
349.89 feet) 350.00 feet; 
 
thence on a 2100.00 foot radius curve left (the long chord of which bears South 
67°07’41” East 185.90 feet) 185.96 feet; 
 
thence on a spiral curve left (the long chord of which bears South 72°50’53” East 
349.89 feet) 350.00 feet to Engineer’s center line Station 629+52.13. 
 
Bearings are based upon an Oregon State Highway Division survey.  See Drawing 
4B-21-24, dated August, 1934.   
 
This parcel of land contains 0.11 acres, more or less, and as shown on the attached 
Exhibit A. 
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TO HAVE AND TO HOLD the same unto GRANTEE in perpetuity, subject to the 
following conditions: 
 

1. GRANTOR has the right to grant additional easements within the area authorized 
by this easement subject to the provisions of the administrative rules governing 
the granting of easements. 

 
2. GRANTEE shall obtain prior written approval from GRANTOR prior to: 

a) Changing the type of use authorized by this easement; 
b) Expanding the number of authorized developments or uses; 
c) Changing the authorized area; and/or 
d) Permitting other persons to utilize the easement for uses and developments 

requiring separate written authorization by GRANTOR pursuant to the 
administrative rules governing the granting of easements or other 
GRANTOR requirements. 

 
3. The easement area shall remain open to the public for recreational and other non-

proprietary uses unless restricted or closed to public entry by the State Land Board 
or GRANTOR. 

 
4. GRANTOR and/or its authorized representative(s) shall have the right to enter 

into and upon the easement area at any time for the purposes of inspection or 
management. 

 
5. Except as expressly authorized in writing by the Department, GRANTEE shall 

not: 
a) Cut, destroy or remove, or permit to be cut, destroyed or removed any 

vegetation, or 
b) Remove any sand and gravel, or other mineral resources for commercial 

use or sale, that occur in the easement area except as expressly authorized 
in writing by GRANTOR. 

 
Routine right-of-way maintenance including vegetation trimming shall be 
allowed. 

 
6. GRANTEE shall compensate GRANTOR for the fair market value of any 

commercially valuable timber or sand and gravel resources in the easement area 
that must be removed during or after placement of the authorized use, or which 
cannot be developed because of the authorized use. 

 
7. GRANTEE shall conduct all operations within the easement area in a manner that 

conserves fish and wildlife habitat; protects water quality; and does not contribute 
to soil erosion, or the introduction or spread of noxious weeds or pests.  Upon 



STATE TO OREGON DEPARTMENT OF TRANSPORTATION 
LUDER CREEK 

56276-EA 
Page 3 of 7 

completion of construction, GRANTEE shall reclaim disturbed lands to a 
condition satisfactory to GRANTOR. 

 
8. GRANTEE shall obtain a surety bond in the amount of $N/A to ensure 

compliance with the terms and conditions of this easement. 
 

9. The right to use this easement shall automatically terminate if it, or the 
development authorized by GRANTOR, is not used within five (5) consecutive 
years of the date this easement was granted, pursuant to the provisions of the 
administrative rules governing the granting of easements. 
 

10. Unless otherwise approved in writing by GRANTOR, GRANTEE shall remove 
all cables, pipes, conduits, roads, and other developments placed by GRANTEE 
on the easement, and shall restore the surface of the easement area to a condition 
satisfactory to GRANTOR within one (1) year following termination of use or 
expiration of this easement. 

 
11. GRANTEE shall inspect the condition of the area authorized by this easement 

and the developments authorized by this easement on a frequency of: N/A. 
 

12. GRANTOR shall have the right to stop operation of the use authorized by this 
easement for noncompliance with the conditions of this easement, the provisions 
of the administrative rules governing the granting of easements, and/or any lawful 
requirement by a regulatory agency of this STATE. 

 
13. If this easement authorizes the use of state-owned submerged and/or submersible 

land: 
a) Construction in navigable waters shall conform to the standards and 

specifications set by the U.S. Army Corps of Engineers and the U.S. Coast 
Guard for the use authorized by this easement. 

b) Any blasting which may be necessary, or in-water placement, 
maintenance, or repair of the authorized use shall be performed according 
to the laws of this STATE, including strict adherence to Oregon 
Department of Fish & Wildlife in-water work windows. 

 
14. GRANTEE shall pay to GRANTOR the current market value, as determined by 

GRANTOR, for any unnecessary and non-approved damages to state-owned lands 
caused by construction or maintenance of the easement. 

 
15. GRANTEE shall pay all assessments that may be legally charged on public lands 

which are levied against the property subject to this easement, whether or not such 
assessments have been levied against the easement area or STATE by the 
assessing agency. 
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16. GRANTEE shall use the authorized easement area only in a manner or for such 
purposes that assure fair and non-discriminatory treatment of all persons without 
respect to race, creed, color, religion, handicap, disability, age, gender or national 
origin. 

 
17. If a crossing listed in this easement is later found to have a valid easement from 

the GRANTOR, then the easement with the latest expiration date will be the 
“prevailing easement.” 

 
18. This easement is freely transferable.  However, no transfer may increase the 

burden on the easement area or detract from the value of the underlying state-
owned land.  

 
 
This easement does not convey an estate in fee simple of the lands used for a right-of-
way.  This grant is for an easement only, and title remains in the State of Oregon. 
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WITNESS the seal of the Department of State Lands affixed this    day of  
 , 20  . 
 
 

 
 
 
STATE OF OREGON, acting by and through its Department of State Lands 
 
 
     ___ 
DSL Authorized Signature/Printed Name 
 
STATE OF OREGON  ) 
     )ss 
County of Marion   ) 
 
This foregoing instrument was acknowledged before me this  day of___________, 
20__, by ________________________, the _______________________ of the 
Department of State Lands. 
 
     __________________________________ 
     Signature 
     My commission Expires _________, 20__. 
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CERTIFICATE OF APPROVAL OF CONVEYANCE 
(ORS 93.808) 

 
State of Oregon, by and through its Department of Transportation, Grantee, 

hereby approves and accepts, pursuant to ORS 93.808, the grant of an interest in real 
property from State of Oregon, by and through its Department of State Lands, Grantor, as 
described in the instrument to which this Certificate is attached. 

 
A copy of this Certificate may be affixed to, and recorded with, the instrument described 
above. 
 
DATED this ____ day of ______________, 20___. 
 

State of Oregon, by and through its 
Department of Transportation, 
Grantee 
 
By:         
 
Name:        
 
Title:        

 
 

 
 
STATE OF OREGON  ) 
  )  ss. 
County of _______________ ) 
 
 On this    day of     , 20____, before me 
personally appeared ________________________, who being duly sworn stated that 
he/she is the ____________________ of Oregon Department of Transportation, Grantee, 
and acknowledged the foregoing instrument to be the voluntary act of said Grantee and 
that he/she executed the foregoing instrument under authority granted by said Grantee. 
 
             

 NOTARY PUBLIC FOR OREGON 
     My commission Expires:        
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SUBJECT 
 
Request for approval to grant a permanent easement for a culvert crossing on Highway 
101 across Fraser Creek, in Lincoln County (Appendix A). 
 
ISSUE 
 
Whether the State Land Board should approve a request from the Oregon Department 
of Transportation (ODOT) for a permanent easement to construct, operate, maintain, 
repair and replace a culvert across Fraser Creek, in Lincoln County. 
 
AUTHORITY 
 
Article VIII, Section 5 of the Oregon Constitution; requiring the Land Board to “manage 
lands under its jurisdiction with the object of obtaining the greatest benefit for the people 
of this state, consistent with the conservation of this resource under sound techniques 
of land management.”   
 
ORS 273.171; relating to the duties and authority of the Director. 
 
OAR 141-122-0010 to 141-122-0120; establishing procedures for granting easements 
and rights-of-way on trust and non-trust lands and requiring Land Board approval of 
easements granted in perpetuity. 
 
BACKGROUND 
 
ODOT submitted a complete easement application for the culvert crossing.  The 
application was circulated to adjoining property owners, various state and federal 
resource and permitting agencies, and tribal entities.  No significant comments were 
received from the circulation. 
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In 1961 when Highway 101 was rerouted across the Salmon River estuary, no stream 
crossing was built at Fraser Creek.  The project will allow for a crossing of Fraser Creek 
to restore tidal connectivity and improve habitat for salmonids. Fraser Creek is tidally 
influenced and therefore, state-owned.  This type of use on or over a state-owned 
waterway requires an easement. 
 
Pursuant to OAR 141-122-0060 (1)(b), a compensatory payment of $651.58 is required 
for the easement area, based on the fair market value of adjacent upland properties. 
 
RECOMMENDATION 
 
The Department of State Lands recommends that the State Land Board approve the 
permanent easement (Appendix B) to ODOT to construct, operate, maintain, repair and 
replace a culvert on, over, under or across Fraser Creek in Lincoln County. 
 
APPENDICES 
 
A. Site map 
B. Draft easement (56777-EA) 
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DRAFT 
STATE OF OREGON 

Department of State Lands 
 

EASEMENT NO. 56777-EA 
S&S Culvert Crossing 

 
 
The STATE OF OREGON, by and through its Department of State Lands, GRANTOR, for and in 
consideration of $651.58, hereby grants to GRANTEE,  
 

NAME of GRANTEE: ADDRESS: 
State of Oregon, by and through its 455 Airport Rd SE Bldg A  
Department of Transportation Salem, OR  97301 

 
An easement and right to construct, maintain, operate and replace a culvert over, upon, and across 
the following particularly described property situated in Lincoln County, Oregon, more 
particularly described as follows: 
 

A parcel of land lying in Lot 18 of Section 25, Township 6 South, Range 11 West, W.M., 
Lincoln County, Oregon; the said parcel being all State-owned submerged and submersible 
land lying between the lines of mean high tide on the Northeasterly and Southwesterly 
banks of Fraser Creek and included in a strip of land variable in width, lying on both sides 
of the relocated Oregon Coast Highway, which center line is described as follows: 

 
Beginning at Engineer's center line Station 615+00.00, said station being 3.18 feet North 
and 890.28 feet West of the East Quarter corner to Section 25, Township 6 South, Range 
11 West, W.M., Lincoln County, Oregon; thence South 5r 32' 32" West 477.34 feet to 

 Engineer's center line Station 619+77.34. 
 
 The width in feet of said strip of land is as follows: 

 
Station to    Station   Width on Northwesterly Side of Center Line 
617+35.00 
618+00.00 

618+000 
618+47.00 

100.00 
100.00 in a straight line to 126.51 

 
 

 
Station  to   Station   Width on Southeasterly Side of Center Line 
616+85.00 
617+31.43 

617+31.43 
617+44.00 

150.00 
150.00 in a straight line to 152.56 
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Bearings are based upon the Oregon Coordinate Reference System (OCRS), Oregon 
Coast Zone, NAD83(COR2011)EPOCH 2010. 
 
This parcel of land contains 16,454 square feet, more or less. 

 
TO HAVE AND TO HOLD the same unto GRANTEE in perpetuity, subject to the 
following conditions: 
 

1. GRANTOR has the right to grant additional easements within the area authorized 
by this easement subject to the provisions of the administrative rules governing 
the granting of easements. 

 
2. GRANTEE shall obtain prior written approval from GRANTOR prior to: 

a) Changing the type of use authorized by this easement; 
b) Expanding the number of authorized developments or uses; 
c) Changing the authorized area; and/or 
d) Permitting other persons to utilize the easement for uses and developments 

requiring separate written authorization by GRANTOR pursuant to the 
administrative rules governing the granting of easements or other 
GRANTOR requirements. 

 
3. The easement area shall remain open to the public for recreational and other non-

proprietary uses unless restricted or closed to public entry by the State Land Board 
or GRANTOR. 

 
4. GRANTOR and/or its authorized representative(s) shall have the right to enter 

into and upon the easement area at any time for the purposes of inspection or 
management. 

 
5. Except as expressly authorized in writing by the Department, GRANTEE shall 

not: 
a) Cut, destroy or remove, or permit to be cut, destroyed or removed any 

vegetation, or 
b) Remove any sand and gravel, or other mineral resources for commercial 

use or sale that occur in the easement area except as expressly authorized 
in writing by GRANTOR. 

 
Routine right-of-way maintenance including vegetation trimming shall be 
allowed. 

 
6. GRANTEE shall compensate GRANTOR for the fair market value of any 

commercially valuable timber or sand and gravel resources in the easement area 
that must be removed during or after placement of the authorized use, or which 
cannot be developed because of the authorized use. 
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7. GRANTEE shall conduct all operations within the easement area in a manner that 
conserves fish and wildlife habitat; protects water quality; and does not contribute 
to soil erosion, or the introduction or spread of noxious weeds or pests.  Upon 
completion of construction, GRANTEE shall reclaim disturbed lands to a 
condition satisfactory to GRANTOR. 

 
8. GRANTEE shall obtain a surety bond in the amount of  N/A to ensure compliance 

with the terms and conditions of this easement. 
 

9. The right to use this easement shall automatically terminate if it, or the 
development authorized by GRANTOR, is not used within five (5) consecutive 
years of the date this easement was granted, pursuant to the provisions of the 
administrative rules governing the granting of easements. 
 

10. Unless otherwise approved in writing by GRANTOR, GRANTEE shall remove 
all cables, pipes, conduits, roads, and other developments placed by GRANTEE 
on the easement, and shall restore the surface of the easement area to a condition 
satisfactory to GRANTOR within one (1) year following termination of use or 
expiration of this easement. 

 
11. GRANTEE shall inspect the condition of the area authorized by this easement 

and the developments authorized by this easement on a frequency of: indicate 
frequency. 

 
12. GRANTOR shall have the right to stop operation of the use authorized by this 

easement for noncompliance with the conditions of this easement, the provisions 
of the administrative rules governing the granting of easements, and/or any lawful 
requirement by a regulatory agency of this STATE. 

 
13. If this easement authorizes the use of state-owned submerged and/or submersible 

land: 
a) Construction in navigable waters shall conform to the standards and 

specifications set by the U.S. Army Corps of Engineers and the U.S. Coast 
Guard for the use authorized by this easement. 

b) Any blasting which may be necessary, or in-water placement, 
maintenance, or repair of the authorized use shall be performed according 
to the laws of this STATE, including strict adherence to Oregon 
Department of Fish & Wildlife in-water work windows. 

 
14. GRANTEE shall pay to GRANTOR the current market value, as determined by 

GRANTOR, for any unnecessary and non-approved damages to state-owned lands 
caused by construction or maintenance of the easement. 

 
15. GRANTEE shall pay all assessments that may be legally charged on public lands 

which are levied against the property subject to this easement, whether or not such 
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assessments have been levied against the easement area or STATE by the 
assessing agency. 

 
16. GRANTEE shall use the authorized easement area only in a manner or for such 

purposes that assure fair and non-discriminatory treatment of all persons without 
respect to race, creed, color, religion, handicap, disability, age, gender or national 
origin. 

 
17. If a crossing listed in this easement is later found to have a valid easement from 

the GRANTOR, then the easement with the latest expiration date will be the 
“prevailing easement.” 

 
18. This easement is freely transferable.  However, no transfer may increase the 

burden on the easement area or detract from the value of the underlying state-
owned land.  
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This easement does not convey an estate in fee simple of the lands used for a right-of-
way.  This grant is for an easement only, and title remains in the State of Oregon. 
 
 
 WITNESS the seal of the Department of State Lands affixed this    day of 
  , 20___. 
 

 
 
STATE OF OREGON, acting by and through its Department of State Lands 
 
 
                                                                                                                                                    
DSL Authorized Signature/Printed Name 
 
STATE OF OREGON  ) 
     )ss 
County of Marion   ) 
 
This foregoing instrument was acknowledged before me this  day of   , 20__, 
by ____________________, the ______________________________ of the Department 
of State Lands. 
 
     __________________________________ 
     Signature 
     My commission Expires _________, 20__. 
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CERTIFICATE OF APPROVAL OF CONVEYANCE 
(ORS 93.808) 

 
State of Oregon, by and through its Department of Transportation, Grantee, 

hereby approves and accepts, pursuant to ORS 93.808, the grant of an interest in real 
property from State of Oregon, by and through its Department of State Lands, Grantor, as 
described in the instrument to which this Certificate is attached. 

 
A copy of this Certificate may be affixed to, and recorded with, the instrument described 
above. 
 
DATED this ____ day of ______________, 20___. 
 

State of Oregon, by and through its 
Department of Transportation, 
Grantee 
 
By:         
 
Name:        
 
Title:        

 
 

 
 
STATE OF OREGON  ) 
  )  ss. 
County of _______________ ) 
 
 On this    day of     , 20____, before me 
personally appeared ________________________, who being duly sworn stated that 
he/she is the ____________________ of Oregon Department of Transportation, Grantee, 
and acknowledged the foregoing instrument to be the voluntary act of said Grantee and 
that he/she executed the foregoing instrument under authority granted by said Grantee. 
 
      

       
 NOTARY PUBLIC FOR OREGON 

     My commission Expires:        
 
 



State Land Board 
 

Kate Brown 
Governor 

 
Jeanne P. Atkins 

Secretary of State 
 

Ted Wheeler 
State Treasurer 
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S t a t e   L a n d   B o a r d 
 

Regular Meeting 
April 14, 2015 

Agenda Item 1f 
 
 

SUBJECT 
 
Request for approval to grant a permanent easement for an existing bridge on N.E. 21st 
Avenue in Portland crossing Columbia Slough in Multnomah County (Appendix A). 
 
ISSUE 
 
Whether the State Land Board should approve a request from the City of Portland 
Bureau of Transportation (PBOT) for a permanent easement to operate, maintain, repair 
and replace an existing bridge across the Columbia Slough in Multnomah County. 
 
AUTHORITY 
 
Article VIII, Section 5 of the Oregon Constitution; requiring the Land Board to “manage 
lands under its jurisdiction with the object of obtaining the greatest benefit for the people 
of this state, consistent with the conservation of this resource under sound techniques 
of land management.”   
 
ORS 273.171; relating to the duties and authority of the Director. 
 
OAR 141-122-0010 to 141-122-0120; establishing procedures for granting easements 
and rights-of-way on trust and non-trust lands and requiring Land Board approval of 
easements granted in perpetuity. 
 
BACKGROUND 
 
PBOT submitted a complete easement application for the bridge crossing.  The 
application was circulated to adjoining property owners, various state and federal 
resource and permitting agencies, and tribal entities.  No significant comments were 
received from the circulation. 
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The bridge was constructed in 1974.  The Columbia Slough is tidally influenced and 
therefore, state-owned.  This type of use on or over a state-owned waterway requires 
an easement. 
 
PBOT completed and returned the signed Certificate of Approval and Conveyance for 
the draft easement (Appendix B). 
 
Pursuant to OAR 141-122-0060(7), a compensatory payment of $100 is required for the 
easement area, which was paid on December 22, 2014. 
 
RECOMMENDATION 
 
The Department of State Lands recommends that the State Land Board approve the 
permanent easement to the City of Portland Bureau of Transportation to operate, 
maintain, repair and replace a bridge on, over, under or across the Columbia Slough in 
Multnomah County. 
 
APPENDICES 
 
A. Site map 
B. Draft easement (54978-EA) 
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STATE OF OREGON 
Department of State Lands 

 
EASEMENT NO. 54978-EA 

RWA #7530 
S & S Bridge 

 
 
The STATE OF OREGON, by and through its Department of State Lands, GRANTOR, for and 
in consideration of $ 100.00 , hereby grants to GRANTEE,  
 

NAME of GRANTEE: ADDRESS: 
City of Portland 1120 SW 5th Avenue, Rm 800 
Office of Transportation Portland, OR  97204-1914 

 
an easement and right to construct, maintain, operate and replace an existing bridge over, upon, 
and across the following particularly described property situated in Multnomah County, Oregon, 
more particularly described as follows: 
 

An easement 100 feet wide over, upon, and across state-owned submerged and 
submersible land of the Columbia Slough, located in Section 11, Township 1 North, 
Range 1 East of the Willamette Meridian, said easement being 50 feet on each side from 
the center line more particularly described as follows: 
 
Commencing at an iron rod set 451 feet north of the intersection of the westerly line of 
NE 21st Avenue (30' in width) with the northerly line of NE Argyle Street, as described in 
the duly recorded Plat of "R. A. Heinz Industrial Park"; 
 
thence east 30 feet to an iron rod set on the easterly line of said NE 21st Avenue and the 
Point of Beginning; 
 
thence north 117.43 feet, more or less, to the beginning of a curve to the right; 
 
thence along said curve (radius 312.50', a central angle of 28°42'03", and a length of 
156.54') a distance of 156.54 feet to the point of tangency of said curve. 
 
Containing 0.26 acres, more or less, and as shown on the attached Exhibit “A”. 
 
 

TO HAVE AND TO HOLD the same unto GRANTEE for perpetuity, subject to the following 
conditions: 
 

1. GRANTOR has the right to grant additional non-conflicting easements within the area 
authorized by this easement subject to the provisions of the administrative rules 
governing the granting of easements. 

 

DRAFT APPENDIX B
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2. GRANTEE shall obtain prior written approval from GRANTOR prior to: 
a) Changing the type of use authorized by this easement; 
b) Expanding the number of authorized developments or uses; 
c) Changing the authorized area; and/or 
d) Permitting other persons to utilize the easement for uses and developments 

requiring separate written authorization by GRANTOR pursuant to the 
administrative rules governing the granting of easements or other GRANTOR 
requirements. 

 
3. The easement area shall remain open to the public for recreational and other non-

proprietary uses unless restricted or closed to public entry by the State Land Board or 
GRANTOR. 

 
4. GRANTOR and/or its authorized representative(s) shall have the right to enter into and 

upon the easement area at any time for the purposes of inspection or management. 
 

5. Except as expressly authorized in writing by the Department, GRANTEE shall not: 
a) Cut, destroy or remove, or permit to be cut, destroyed or removed any vegetation, 

or 
b) Remove any sand and gravel, or other mineral resources for commercial use or 

sale, that occur in the easement area except as expressly authorized in writing by 
GRANTOR. 

 
Routine right-of-way maintenance including vegetation trimming shall be allowed. 

 
6. GRANTEE shall compensate GRANTOR for the fair market value of any commercially 

valuable timber or sand and gravel resources in the easement area that must be removed 
during or after placement of the authorized use, or which cannot be developed because of 
the authorized use. 

 
7. GRANTEE shall conduct all operations within the easement area in a manner that 

conserves fish and wildlife habitat; protects water quality; and does not contribute to soil 
erosion, or the introduction or spread of noxious weeds or pests.  Upon completion of 
construction, GRANTEE shall reclaim disturbed lands to a condition satisfactory to 
GRANTOR. 

 
8. GRANTEE shall obtain a surety bond in the amount of  N/A to ensure compliance with 

the terms and conditions of this easement. 
 

9. The right to use this easement shall automatically terminate if it, or the development 
authorized by GRANTOR, is not used within five (5) consecutive years of the date this 
easement was granted, pursuant to the provisions of the administrative rules governing 
the granting of easements. 
 

10. Unless otherwise approved in writing by GRANTOR, GRANTEE shall remove all 
cables, pipes, conduits, roads, and other developments placed by GRANTEE on the 
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easement, and shall restore the surface of the easement area to a condition satisfactory to 
GRANTOR within one (1) year following termination of use or expiration of this 
easement. 

 
11. GRANTEE shall inspect the condition of the area authorized by this easement and the 

developments authorized by this easement on a frequency of: N/A. 
 

12. GRANTOR shall have the right to stop operation of the use authorized by this easement 
for noncompliance with the conditions of this easement, the provisions of the 
administrative rules governing the granting of easements, and/or any lawful requirement 
by a regulatory agency of this STATE. 

 
13. If this easement authorizes the use of state-owned submerged and/or submersible land: 

a) Construction in navigable waters shall conform to the standards and specifications 
set by the U.S. Army Corps of Engineers and the U.S. Coast Guard for the use 
authorized by this easement. 

b) Any blasting which may be necessary, or in-water placement, maintenance, or 
repair of the authorized use shall be performed according to the laws of this 
STATE, including strict adherence to Oregon Department of Fish & Wildlife in-
water work windows. 

 
14. GRANTEE shall pay to GRANTOR the current market value, as determined by 

GRANTOR, for any unnecessary and non-approved damages to state-owned lands 
caused by construction or maintenance of the easement. 

 
15. GRANTEE shall pay all assessments that may be legally charged on public lands which 

are levied against the property subject to this easement, whether or not such assessments 
have been levied against the easement area or STATE by the assessing agency. 

 
16. GRANTEE shall use the authorized easement area only in a manner or for such purposes 

that assure fair and non-discriminatory treatment of all persons without respect to race, 
creed, color, religion, handicap, disability, age, gender or national origin. 

 
17. This easement is freely transferable.  However, no transfer may increase the burden on 

the easement area or detract from the value of the underlying state-owned land.  
 
 
This easement does not convey an estate in fee simple of the lands used for a right-of-way.  This 
grant is for an easement only, and title remains in the State of Oregon. 
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 WITNESS the seal of the Department of State Lands affixed this _____ day of  
__________, 20__. 
 

 
 
STATE OF OREGON, acting by and through its Department of State Lands 
 
 
     ___ 
DSL Authorized Signature/Printed Name 
 
 
 
STATE OF OREGON  ) 
     )ss 
County of Marion   ) 
 
This foregoing instrument was acknowledged before me this ____ of _____________,   20  , by 
________________________________, the ___________________________ of the Department 
of State Lands. 
 
     __________________________________ 
     Signature 
     My commission Expires _________, 20__. 
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CERTIFICATE OF APPROVAL OF CONVEYANCE 

(ORS 93.808) 
 
_________________________________________, Grantee, hereby approves and 

accepts, pursuant to ORS 93.808, the grant of an interest in real property from 
_____________________________________________, Grantor, as described in the instrument 
to which this Certificate is attached. 

 
A copy of this Certificate may be affixed to, and recorded with, the instrument described above. 
 
DATED this ____ day of ______________, 20___. 
 

__________________________________, 
Grantee 
 
By:         
 
Name:        
 
Title:        

 
 

 
 
STATE OF OREGON  ) 
  )  ss. 
County of _______________ ) 
 
 On this    day of     , 20____, before me 
personally appeared ________________________, who being duly sworn stated that he/she is 
the ____________________ of _____________________, Grantee, and acknowledged the 
foregoing instrument to be the voluntary act of said Grantee and that he/she executed the 
foregoing instrument under authority granted by said Grantee. 
 
      

       
 NOTARY PUBLIC FOR OREGON 

     My commission Expires:        
 
 
 



Department of State Lands 
775 Summer Street NE, Suite 100 

Salem, OR 97301-1279 
(503) 986-5200 

FAX (503) 378-4844 
www.oregon.gov/dsl 

 
 State Land Board 

 
Kate Brown 

Governor 
 

Jeanne P. Atkins 
Secretary of State 

 
Ted Wheeler 

State Treasurer 

 
 
 
 
 
 
 
 

Kate Brown, Governor 

Oregon 

 
 
 

S t a t e   L a n d   B o a r d 
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April 14, 2015 

Agenda Item 1g 
 
 
 

SUBJECT 
 
Request for approval to grant a permanent easement for an existing communication line 
crossing Oregon Slough in Multnomah County (Appendix A). 
 
ISSUE 
 
Whether the State Land Board should approve a request from Qwest Corporation, dba 
CenturyLink Q.C. (Qwest) for a permanent easement to operate, maintain, repair and 
replace a communication line across the Oregon Slough in Multnomah County. 
 
AUTHORITY 
 
Article VIII, Section 5 of the Oregon Constitution; requiring the Land Board to “manage 
lands under its jurisdiction with the object of obtaining the greatest benefit for the people 
of this state, consistent with the conservation of this resource under sound techniques 
of land management.”   
 
ORS 273.171; relating to the duties and authority of the Director. 
 
OAR 141-122-0010 to 141-122-0120; establishing procedures for granting easements 
and rights-of-way on trust and non-trust lands and requiring Land Board approval of 
easements granted in perpetuity. 
 
BACKGROUND 
 
The communication line has been in place since 1983, without authorization.  Qwest 
submitted a complete application for the communication line easement.  The application 
was circulated to adjoining neighbors, various state and federal resource and permitting 
agencies, and tribal entities.  No significant comments were received from the 
circulation. 
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Pursuant to OAR 141-122-0060(1), a compensatory payment of $94,326.84 is required 
for the easement area, which was paid on January 6, 2015. 
 
RECOMMENDATION 
 
The Department of State Lands recommends that the State Land Board approve the 
permanent easement (Appendix B) to Qwest to operate, maintain, repair and replace a 
communication line on, over, under or across the Oregon Slough in Multnomah County. 
 
APPENDICES 
 
A. Site map 
B. Draft easement (54772-EA) 
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            DRAFT 
STATE OF OREGON 

Department of State Lands 
 

EASEMENT NO. 54772-EA 
S & S Communication 

 
 
The STATE OF OREGON, by and through its Department of State Lands, GRANTOR, 
for and in consideration of $94,326.84, hereby grants to GRANTEE,  
 

NAME of GRANTEE: ADDRESS: 
Qwest Corporation dba Century Link Q.C. 8021 SW Capitol Hill Rd 
  Portland, Or  97219 

 
an easement and right to maintain, operate and replace a communication cable line over, 
upon, and across the following particularly described property situated in Multnomah, 
Oregon, more particularly described as follows: 
 

A portion of the bedlands of the Oregon Slough (North Portland Harbor) located 
in the SE Quarter of Section 33 and the SW Quarter of Section 34, Township 2 
North, Range 1 East, of the Willamette Meridian, City of Portland, Multnomah 
County, Oregon, being more particularly described as follows: 
 
Beginning on the North High Water Line of said Oregon Slough at a  point which 
bears South 56º17'35" West, 69.27 feet from the NE Corner of Parcel 1, Partition 
Plat No. 2012-030; 
 
thence South 33º33'21" West, 73.00 feet; 
 
thence South 14º42'52" West, 55.64 feet; 
 
thence South 25º37'52" West, 60.47 feet; 
 
thence South 06º26'35" West, 41.87 feet; 
 
thence South 28º28'35" West, 67.99 feet; 
 
thence South 38º20'08" West, 178.68 feet; 
 
thence South 88º24'38" West, 74.70 feet; 
 
thence South 47º13'08" West, 98.00 feet; 
 
thence South 03º21'09" East, 311.80 feet; 
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thence South 18º51'49" East, 70.41 feet to the High Water Line on the South 
Bank of said Oregon Slough; 
 
thence along said High Water Line, North 61º41'14" West, 22.07 feet; 
 
thence North 18º51'49" West, 56.27 feet; 
 
thence North 03º21'09" West, 320.93 feet; 
 
thence North 47º13'08" East, 110.72 feet; 
 
thence North 88º24'38" East, 73.33 feet; 
 
thence North 38º20'08" East, 170.37 feet; 
 
thence North 28º28'35" East, 63.78 feet; 
 
thence North 06º26'35" East, 41.49 feet; 
 
thence North 25º37'52" East, 61.57 feet; 
 
thence North 14º42'52" East, 56.70 feet; 
 
thence North 33º33'21" East, 71.82 feet to the High Water Line on the North 
Bank of said Oregon Slough; 
 
thence along said High Water Line, South 70º10'44" East, 15.44 feet to the 
POINT OF BEGINNING. 
 
Containing 0.35 acres or 15,447 square feet, more or less, and as shown on the 
attached Exhibit “A”. 
 

TO HAVE AND TO HOLD the same unto GRANTEE in perpetuity, subject to the 
following conditions: 
 

1. GRANTOR has the right to grant additional easements within the area authorized 
by this easement subject to the provisions of the administrative rules governing 
the granting of easements. 
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2. GRANTEE shall obtain prior written approval from GRANTOR prior to: 

a) Changing the type of use authorized by this easement; 
b) Expanding the number of authorized developments or uses; 
c) Changing the authorized area; and/or 
d) Permitting other persons to utilize the easement for uses and developments 

requiring separate written authorization by GRANTOR pursuant to the 
administrative rules governing the granting of easements or other 
GRANTOR requirements. 

 
3. The easement area shall remain open to the public for recreational and other non-

proprietary uses unless restricted or closed to public entry by the State Land 
Board or GRANTOR. 

 
4. GRANTOR and/or its authorized representative(s) shall have the right to enter 

into and upon the easement area at any time for the purposes of inspection or 
management. 

 
5. Except as expressly authorized in writing by the Department, GRANTEE shall 

not: 
a) Cut, destroy or remove, or permit to be cut, destroyed or removed any 

vegetation, or 
b) Remove any sand and gravel, or other mineral resources for commercial 

use or sale, that occur in the easement area except as expressly authorized 
in writing by GRANTOR. 

 
Routine right-of-way maintenance including vegetation trimming shall be 
allowed. 

 
6. GRANTEE shall compensate GRANTOR for the fair market value of any 

commercially valuable timber or sand and gravel resources in the easement area 
that must be removed during or after placement of the authorized use, or which 
cannot be developed because of the authorized use. 

 
7. GRANTEE shall conduct all operations within the easement area in a manner that 

conserves fish and wildlife habitat; protects water quality; and does not contribute 
to soil erosion, or the introduction or spread of noxious weeds or pests.  Upon 
completion of construction, GRANTEE shall reclaim disturbed lands to a 
condition satisfactory to GRANTOR. 

 
8. GRANTEE shall obtain a surety bond in the amount of N/A to ensure compliance 

with the terms and conditions of this easement. 
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9. The right to use this easement shall automatically terminate if it, or the 

development authorized by GRANTOR, is not used within five (5) consecutive 
years of the date this easement was granted, pursuant to the provisions of the 
administrative rules governing the granting of easements. 
 

10. Unless otherwise approved in writing by GRANTOR, GRANTEE shall remove 
all cables, pipes, conduits, roads, and other developments placed by GRANTEE 
on the easement, and shall restore the surface of the easement area to a condition 
satisfactory to GRANTOR within one (1) year following termination of use or 
expiration of this easement. 

 
11. GRANTEE shall inspect the condition of the area authorized by this easement 

and the developments authorized by this easement on a frequency of: N/A. 
 

12. GRANTOR shall have the right to stop operation of the use authorized by this 
easement for noncompliance with the conditions of this easement, the provisions 
of the administrative rules governing the granting of easements, and/or any lawful 
requirement by a regulatory agency of this STATE. 

 
13. If this easement authorizes the use of state-owned submerged and/or submersible 

land: 
a) Construction in navigable waters shall conform to the standards and 

specifications set by the U.S. Army Corps of Engineers and the U.S. Coast 
Guard for the use authorized by this easement. 

b) Any blasting which may be necessary, or in-water placement, 
maintenance, or repair of the authorized use shall be performed according 
to the laws of this STATE, including strict adherence to Oregon 
Department of Fish & Wildlife in-water work windows. 

 
14. GRANTEE agrees to defend and hold GRANTOR harmless from any and all 

claims suffered or alleged to be suffered on the premises.  Further, GRANTEE 
shall be responsible for the payment of any fines or penalties charged against the 
premises as a result of GRANTEE’s action in not complying with laws or 
regulations affecting the premises. 

 
15. GRANTEE shall pay to GRANTOR the current market value, as determined by 

GRANTOR, for any unnecessary and non-approved damages to state-owned 
lands caused by construction or maintenance of the easement. 

 
16. GRANTEE shall pay all assessments that may be legally charged on public lands 

which are levied against the property subject to this easement, whether or not such 
assessments have been levied against the easement area or STATE by the 
assessing agency. 
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17. GRANTEE shall use the authorized easement area only in a manner or for such 
purposes that assure fair and non-discriminatory treatment of all persons without 
respect to race, creed, color, religion, handicap, disability, age, gender or national 
origin. 

 
18. This easement is freely transferable.  However, no transfer may increase the 

burden on the easement area or detract from the value of the underlying state-
owned land.  

 
 
This easement does not convey an estate in fee simple of the lands used for a right-of-
way.  This grant is for an easement only, and title remains in the State of Oregon. 
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 WITNESS the seal of the Department of State Lands affixed this ___ day 
of________________________, 2015. 
 

 
 
STATE OF OREGON, acting by and through its Department of State Lands 
 
 
      
DSL Authorized Signature/Printed Name 
 
STATE OF OREGON  ) 
     )ss 
County of Marion   ) 
 
 
This foregoing instrument was acknowledged before me this  day of   , 2015, 
by ____________________, the ______________________________ of the Department 
of State Lands. 
     __________________________________ 
     Signature 
     My commission Expires _________, 20__. 
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S t a t e   L a n d   B o a r d 
 

Regular Meeting 
April 14, 2015 

Agenda Item 1h 
 
 
 

SUBJECT 
 
Request for approval to grant a permanent easement for an existing communication 
line crossing Swan Island Lagoon of the Willamette River in Multnomah County 
(Appendix A). 
 
ISSUE 
 
Whether the State Land Board should approve a request from Qwest Corporation, dba 
CenturyLink Q.C. (Qwest) for a permanent easement to operate, maintain, repair and 
replace a communication line across Swan Island Lagoon of the Willamette River in 
Multnomah County. 
 
AUTHORITY 
 
Article VIII, Section 5 of the Oregon Constitution; requiring the Land Board to “manage 
lands under its jurisdiction with the object of obtaining the greatest benefit for the people 
of this state, consistent with the conservation of this resource under sound techniques 
of land management.”   
 
ORS 273.171; relating to the duties and authority of the Director. 
 
OAR 141-122-0010 to 141-122-0120; establishing procedures for granting easements 
and rights-of-way on trust and non-trust lands and requiring Land Board approval of 
easements granted in perpetuity. 
 
BACKGROUND 
 
The communication line across Swan Island Lagoon has been in place for an 
undetermined amount of time without authorization, originally installed by Pacific 
Northwest Bell.  Qwest submitted a complete application for the communication line 
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easement.  The application was circulated to adjoining neighbors, various state and 
federal resource and permitting agencies, and tribal entities.  No significant comments 
were received from the circulation. 
 
Pursuant to OAR 141-122-0060(1), a compensatory payment of $35,405.68 is required 
for the easement area, which was paid on January 6, 2015. 
 
RECOMMENDATION 
 
The Department of State Lands recommends that the State Land Board approve the 
permanent easement (Appendix B) to Qwest to operate, maintain, repair and replace a 
communication line on, over, under or across the Swan Island Lagoon, of the Willamette 
River in Multnomah County. 
 
APPENDICES 
 
A. Site map 
B. Draft easement (54773-EA) 
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       DRAFT 
STATE OF OREGON 

Department of State Lands 
 

EASEMENT NO. 54773-EA 
S & S Communication 

 
 
The STATE OF OREGON, by and through its Department of State Lands, GRANTOR, 
for and in consideration of $35,405.68, hereby grants to GRANTEE,  
 

NAME of GRANTEE: ADDRESS: 
Qwest Corporation DBA CenturyLink Q.C. 8021 SW Capitol Hill Rd 
  Portland, OR  97219 

 
an easement and right to maintain, operate and replace a submarine communication cable 
line over, upon, and across the following particularly described property situated in 
Multnomah, Oregon, more particularly described as follows: 
 

A parcel located in the NE 1/4 of Section 20, Township 1 North, Range 1 East, 
Willamette Meridian, City of Portland, Multnomah County, Oregon, being more 
particularly described as follows: 
 
Commencing at the most Northwesterly corner of Parcel 2, Partition Plat No. 
2006-193 of the Multnomah County plat records; 
 
thence North 46º32'22" West, 40.15 feet to the High Water Line on the Northerly 
side of the Swan Island Basin and the TRUE POINT OF BEGINNING; 
 
thence along the centerline of a fifteen foot wide telecommunication easement, 
the sides of which are 7.5 feet on either side and parallel with said centerline, the 
ends of which shall be either lengthened or shortened to intersect with said High 
Water Line; 
 
thence along said centerline the following courses:  South 84º11'01" West, 16.91 
feet; thence South 71º04'41" West, 70.88 feet; thence South 39º06'08" West, 
671.73 feet to the most westerly North line of Parcel 2 of Partition Plat No. 1995-
139 of the Multnomah County plat records and the terminus of said easement the 
sides of which shall be either lengthened or shortened to intersect with said North 
line. 
 
Containing 0.26 acres or 11,392.73 square feet, more or less, and as shown on the 
attached Exhibit “A”. 
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TO HAVE AND TO HOLD the same unto GRANTEE in perpetuity, subject to the 
following conditions: 
 

1. GRANTOR has the right to grant additional easements within the area authorized 
by this easement subject to the provisions of the administrative rules governing 
the granting of easements. 

 
2. GRANTEE shall obtain prior written approval from GRANTOR prior to: 

a) Changing the type of use authorized by this easement; 
b) Expanding the number of authorized developments or uses; 
c) Changing the authorized area; and/or 
d) Permitting other persons to utilize the easement for uses and developments 

requiring separate written authorization by GRANTOR pursuant to the 
administrative rules governing the granting of easements or other 
GRANTOR requirements. 

 
3. The easement area shall remain open to the public for recreational and other non-

proprietary uses unless restricted or closed to public entry by the State Land 
Board or GRANTOR. 

 
4. GRANTOR and/or its authorized representative(s) shall have the right to enter 

into and upon the easement area at any time for the purposes of inspection or 
management. 

 
5. Except as expressly authorized in writing by the Department, GRANTEE shall 

not: 
a) Cut, destroy or remove, or permit to be cut, destroyed or removed any 

vegetation, or 
b) Remove any sand and gravel, or other mineral resources for commercial 

use or sale, that occur in the easement area except as expressly authorized 
in writing by GRANTOR. 

 
Routine right-of-way maintenance including vegetation trimming shall be 
allowed. 

 
6. GRANTEE shall compensate GRANTOR for the fair market value of any 

commercially valuable timber or sand and gravel resources in the easement area 
that must be removed during or after placement of the authorized use, or which 
cannot be developed because of the authorized use. 

 
7. GRANTEE shall conduct all operations within the easement area in a manner that 

conserves fish and wildlife habitat; protects water quality; and does not contribute 
to soil erosion, or the introduction or spread of noxious weeds or pests.  Upon 
completion of construction, GRANTEE shall reclaim disturbed lands to a 
condition satisfactory to GRANTOR. 
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8. GRANTEE shall obtain a surety bond in the amount of N/A to ensure compliance 

with the terms and conditions of this easement. 
 

9. The right to use this easement shall automatically terminate if it, or the 
development authorized by GRANTOR, is not used within five (5) consecutive 
years of the date this easement was granted, pursuant to the provisions of the 
administrative rules governing the granting of easements. 
 

10. Unless otherwise approved in writing by GRANTOR, GRANTEE shall remove 
all cables, pipes, conduits, roads, and other developments placed by GRANTEE 
on the easement, and shall restore the surface of the easement area to a condition 
satisfactory to GRANTOR within one (1) year following termination of use or 
expiration of this easement. 

 
11. GRANTEE shall inspect the condition of the area authorized by this easement 

and the developments authorized by this easement on a frequency of: N/A. 
 

12. GRANTOR shall have the right to stop operation of the use authorized by this 
easement for noncompliance with the conditions of this easement, the provisions 
of the administrative rules governing the granting of easements, and/or any lawful 
requirement by a regulatory agency of this STATE. 

 
13. If this easement authorizes the use of state-owned submerged and/or submersible 

land: 
a) Construction in navigable waters shall conform to the standards and 

specifications set by the U.S. Army Corps of Engineers and the U.S. Coast 
Guard for the use authorized by this easement. 

b) Any blasting which may be necessary, or in-water placement, 
maintenance, or repair of the authorized use shall be performed according 
to the laws of this STATE, including strict adherence to Oregon 
Department of Fish & Wildlife in-water work windows. 

 
14. GRANTEE agrees to defend and hold GRANTOR harmless from any and all 

claims suffered or alleged to be suffered on the premises.  Further, GRANTEE 
shall be responsible for the payment of any fines or penalties charged against the 
premises as a result of GRANTEE’s action in not complying with laws or 
regulations affecting the premises. 

 
15. GRANTEE shall pay to GRANTOR the current market value, as determined by 

GRANTOR, for any unnecessary and non-approved damages to state-owned 
lands caused by construction or maintenance of the easement. 
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16. GRANTEE shall pay all assessments that may be legally charged on public lands 

which are levied against the property subject to this easement, whether or not such 
assessments have been levied against the easement area or STATE by the 
assessing agency. 

 
17. GRANTEE shall use the authorized easement area only in a manner or for such 

purposes that assure fair and non-discriminatory treatment of all persons without 
respect to race, creed, color, religion, handicap, disability, age, gender or national 
origin. 

 
18. This easement is freely transferable.  However, no transfer may increase the 

burden on the easement area or detract from the value of the underlying state-
owned land.  

 
 
This easement does not convey an estate in fee simple of the lands used for a right-of-
way.  This grant is for an easement only, and title remains in the State of Oregon. 
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 WITNESS the seal of the Department of State Lands affixed this ___ day 
of________________________, 2015. 
 

 
 
STATE OF OREGON, acting by and through its Department of State Lands 
 
 
      
DSL Authorized Signature/Printed Name 
 
STATE OF OREGON  ) 
     )ss 
County of Marion   ) 
 
This foregoing instrument was acknowledged before me this ___ day of 
______________________, 2015, by. ________________________, the 
______________________________ of the Department of State Lands. 
 
     __________________________________ 
     Signature 
     My commission Expires _________, 20__. 
 
 
 



State Land Board 
 

Kate Brown 
Governor 

 
Jeanne P. Atkins 

Secretary of State 
 

Ted Wheeler 
State Treasurer 

 
 
 
 
 
 
 
 

Department of State Lands 
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Salem, OR 97301-1279 
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FAX (503) 378-4844 
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S t a t e   L a n d   B o a r d 
 

Regular Meeting 
April 14, 2015 

Agenda Item 1i 
 
 

SUBJECT 
 
Request for approval of a 20-year easement for a fiber optic cable adjacent to and 
within the territorial sea in Coos County (Appendix A). 
 
ISSUE 
 
Whether the State Land Board should approve a request from GU Holdings, Inc. for a 
statutory fiber optic communication cable easement across state-owned submerged and 
submersible lands for a 20-year term. 
 
AUTHORITY 
 
ORS 273.045; providing that the Department establish administrative rules as 
necessary to carry out its duties. 
 
ORS 390.715; providing that permits for cable lines in the submerged land adjacent to 
the ocean shore may be issued upon payment of just compensation by the permittee. 
 
ORS 758.010; providing that communication line easements across all state-owned 
submerged and submersible land are statutorily granted. 
 
ORS 141-083-0800 through 141-083-0870; establishing procedures for granting fiber 
optic and other cable easements and rights-of-way across state-owned submerged and 
submersible land, and requiring Land Board approval of easements in the Territorial 
Sea. 
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BACKGROUND 
 
The easement is for the right to construct, maintain, operate and replace a fiber optic 
communication cable over, upon, and under the territorial sea with the particular 
easement description included in the original easement document. 
 
A consortium of companies, of which GU Holdings, Inc. is a member, owns what is 
commonly known as the “FASTER Cable.”  GU Holdings, Inc. is also owner of the 
upland property where the cable will land.  FASTER Cable is a newly constructed trans-
Pacific undersea fiber optic telecommunications cable system, linking the west coast of 
the United States, outside Bandon, to Japan.  The FASTER cable will be an ultra, high-
speed cable system consisting of six fiber pairs which will ultimately be able to carry 60 
terabytes of traffic per second. With the increased demand of internet services 
worldwide, the FASTER cable will utilize the very latest 100G technologies to assure 
extremely high reliability, low latency, and long system life. 
 
The route selected within the territorial sea relied on information from the Oregon 
Fishermen’s Cable Committee (OFCC). The cable will be buried through Horizontal 
Directional Drilling (HDD) to approximately 0.9 miles offshore to a water depth of about 
36 feet with remainder of the cable being placed on the bottom due to the rocky nature 
of the route within the territorial sea. HDD will be used to avoid disturbing the beach and 
near-shore environment. It will also provide maximum protection to the cable in the surf 
zone. 
 
GU Holdings, Inc. entered into an agreement with OFCC that encourages the use of 
cable installation and maintenance techniques that minimize interface with commercial 
fishing activities. In addition, this agreement also provides an annual fund for committee 
expenses and replacement of cable-related fishing gear losses; provides a 24-hour toll 
free hotline for reporting cable snags; and releases participating fisherman from liability 
for cable damages. 
 
Currently, the Department may not require the easement application fee of $5,000.00 
because the cable line is outside city limits (ORS 758.010(1)). Additionally, GU 
Holdings, Inc. proposes a $300,000 payment to satisfy the just compensation 
requirement for the use of the state-owned land for the initial 20-year term of the 
easement in exchange for the certainty provided by removing the ‘prevailing law/future 
consideration’ clause. The just compensation agreement has been incorporated into the 
draft easement. 
 
PUBLIC INVOLVEMENT 
 
Before applying for the easement, GU Holdings, Inc. worked with the Oregon 
Fishermen’s Cable Committee to select a route that will allow burial of the cable where 
appropriate to minimize loss of fishing areas and risks to fishing gear. 
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GU Holdings Inc. and OFCC have reached and signed an agreement. The agreement 
requires GU Holdings, Inc. to pay one-time costs associated with the installation of the 
cable and notification to the fishing fleet, and a pro-rated share of the OFCC’s 
expenses. GU Holdings, Inc. also agreed to contribute an equal share with other cable 
companies, to a Sacrificed Gear Fund to compensate fisherman for snagged or 
released gear.  
 
On February 2, 2015, the Department circulated the GU Holdings, Inc. application for a 
fiber optic cable easement crossing the territorial sea for public comment; including but 
not limited to state, county, federal agencies, tribal entities and adjacent property 
owners. 
 
The Department received a letter of support from OFCC, as well as a letter stating no 
objections from the Confederated Tribes of Coos, Lower Umpqua and Siuslaw Indians.  
The Oregon Department of Fish & Wildlife sent a letter with concerns on the location.  
The applicant responded in writing and also met with ODFW staff, and ODFW staff 
concurred with the overall project approach. 
 
GU Holdings, Inc. has applied for an Ocean Shore Alteration permit from the Oregon 
Parks and Recreation Department and is working towards finalization.  
 
A removal-fill permit was not required by the Department as the ground disturbance is 
less than 50 cubic yards.   
 
The application process and resulting draft easement is consistent with Part Four of the 
Oregon Territorial Sea Plan.   
 
RECOMMENDATION 
 
The Department of State Lands recommends that the State Land Board approve a 20-
year statutory easement to GU Holdings, Inc. for a fiber optic communication cable 
across state-owned submerged and submersible land within and adjacent to the  
territorial sea, landing north of Bandon in Coos County pursuant to the terms and 
conditions of the easement 57095-EA (Appendix B). 
 
APPENDICES 
 
A. Site map 
B. Draft easement (57095-EA) 
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SUBJECT 
 
Request for authorization to finalize the land exchange between Tree Top Ranches, LP 
and the State Land Board. 
 
ISSUE 
 
Whether the State Land Board should give approval for the Department to finalize the 
land exchange between Tree Top Ranches, LP and the State Land Board for the 
properties shown on Appendix A. 
 
AUTHORITY 
 
Oregon Constitution, Article VIII, Sections 2 and 5; pertaining to the Common School 
Fund and land management responsibilities of the State Land Board.  
ORS 270.010; pertaining to the sale of state surplus property. 
ORS 273.055; relating to the power to acquire and dispose of real property. 
ORS 273.171; relating to the duties and authority of the Director. 
ORS 273.316 and .321; relating to the exchange of state lands 
OAR 141-067; relating to the sale, exchange and purchase of state land. 
Real Estate Asset Management Plan (REAMP) adopted by the Land Board in February 
2012. 
 
SUMMARY 
 
This land exchange was initially proposed by the state’s lessee and the private 
landowner to help resolve range management and trespass issues.  The Land Board 
directed the Department to initiate the land exchange process at their October 8, 2013 
meeting (Appendix A). 
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The Stockade Block Area Management Plan (A copy of this management plan can be 
found at http://www.oregon.gov/dsl/LW/Pages/stockade_block.aspx) was adopted by 
the Land Board on June 16, 2009.  This plan directs the Department to acquire in-
holdings where feasible in order to improve management.  Multiple land parcels exist 
within the Stockade Block that are not owned by the Department.  These range in size 
from forty to hundreds of acres including the acres proposed in this exchange.  The 
proposed land exchange is consistent with the directive of the Stockade Block Area 
Management Plan and will result in improved management of the block. 
 
Valuation 
Both sets of properties were appraised by Ted Foster, MAI in September, 2014.  The 
1,220 acres of DSL-owned land that are to be exchanged were valued at a total of 
$336,500 and the 1,035.5 acres of land owned by Tree Top Ranches, LP were 
appraised for a total of $279,000.  Because there was an imbalance in values, Tree Top 
Ranches, LP is willing to pay $57,500 in cash in addition to the exchange of land. 
 
Archaeological and Cultural Resources 
The Department investigated the potential for archaeological and cultural resources 
occurring on lands owned by the Department. It was determined that four of the 
Department-owned parcels contain previously documented archaeological sites. This 
information was provided by the Department’s archaeologist following research at the 
State Historic Preservation Office. Tree Top Ranches has been notified that they would 
be receiving lands that are encumbered with cultural resources. Tree Top Ranches LP 
has signed an affidavit acknowledging and agreeing to their responsibilities as a 
landowner under State Cultural Resources Law. 
 
Threatened & Endangered Species 
The Department investigated and completed field surveys to determine if any 
threatened or endangered plant species occur on land owned by the Department. This 
investigation was based on habitat and plant information provided to the Department by 
the Oregon Biodiversity Information Center. It was determined that no threatened or 
endangered species occur on the Department-owned parcels. 
 
Public Outreach and Comment 
The Department engaged in two public review and comment periods for the proposed 
land exchange.  The first period was from February 26, 2014 until April 1, 2014. The 
second public comment period was from September 30, 2014 until October 15, 2014.  
The Department also held a public meeting on the proposed land exchange on 
September 30, 2014 in Burns, Oregon. 
 
Written comments were submitted by: 
• Andrea Davies 
• Guy Sheeter 
• Davie Jess 

http://www.oregon.gov/dsl/LW/Pages/stockade_block.aspx
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• Mark Armstrong 
• Oregon Department of Fish and Wildlife 
• Rex and Laurie Draper 
• Richard Thein 
• David Vickstrom (April 10, 2014 & October 13, 2014) 
• Gerald Farstuedt 
 
Oral testimony was provided by: 
• Jim Knott 
• Guy Sheeter 
• Dave Glerup 
• Steve Grasty, Harney County Judge 
• Thomas Shillinger 
 
All comments are available from the Department.  The Department has dedicated a 
website to the proposed land exchange.  All written comments and additional 
information on the land exchange can be found at 
http://www.oregon.gov/dsl/LW/Pages/Tree-Top-Exchange.aspx. 
 
Department Response to Public Comments 
 
Comment: A number of written and verbal comments focused on the South Fork 
Reservoir, and the perceived loss of public access to this reservoir.  One of the parcels 
to be exchanged is adjacent to the reservoir and is used by the public to access the 
reservoir.  The reservoir is popular with fishermen in the area.  
 
Response: The South Malheur Reservoir is a manmade private waterbody.  The 
reservoir was created by the damming of the South Fork of the Malheur River (the 
“South Fork”) and Indian Creek.  The purpose of the reservoir is to facilitate irrigation of 
meadow hay lands lying to the north on private land.  The reservoir is located on a non-
navigable reach of the South Fork.  There is little natural and only seasonal flow.  The 
primary source of water to the reservoir is from an irrigation well on private land owned 
by Tree Top Ranches some distance upstream.  Tree Top Ranches owns the 
waterbody and majority of land underlying and surrounding the reservoir.  The reservoir 
is not a meandered lake, the Department does not hold any water rights to the reservoir, 
and the Department has made no claim of ownership through navigability or otherwise.  
A 1972 Attorney General Opinion (Opinion No. 6911) decided that members of the 
public do not have the right to use boats on the water of an artificial lake, resulting from 
the damming of a non-navigable stream. 
 
It is the opinion of the Department that neither the South Fork nor Indian Creek would 
have met the federal test for title navigability.  It is equally clear that neither the South 
Fork nor Indian Creek is navigable-for-public-use. 
 

http://www.oregon.gov/dsl/LW/Pages/Tree-Top-Exchange.aspx
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Having concluded that the waterways feeding the reservoir would not meet the federal 
test for title navigability or the test for navigable-for-public-use, it is logical to conclude 
that there are currently no public use rights on the reservoir itself.  Both the federal test 
for title navigability and the test for navigable-for-public-use are applied to the waterway 
in its natural condition.  For purposes of the reservoir, its natural condition is what it was 
as part of the South Fork – a waterway the Department has determined is not subject to 
public use. 
 
The fact that at certain times of the year the reservoir is located partially on state-owned 
land does not change this conclusion.  As noted in Opinion No. 6911, “[o]wnership of 
land adjacent to the artificial lake does not give any right of access to the lake, or to use 
the lake for any purpose; the right to use an artificial lake as well as the right to the bed 
of the lake are incidents of ownership vested exclusively in the owner of the fee of the 
bed of the lake.”  Citing, Mayer v. Grueber, 29 Wis. 2d 168, 138 N.W. 2d 197 (1965).  
So, here, even if the reservoir was located partially on a third party’s property for part of 
the year neither the third party nor the public would have the right to access and use the 
reservoir across that land.  The fact that the reservoir covers state-owned land during 
part of the year does not grant the public the right to access the reservoir or convert the 
reservoir into a waterway subject to public use. 
 
Therefore, the Department believes there are no public trust issues associated with the 
proposed land exchange.  It should be noted that Tree Top Ranches allows the public to 
fish the reservoir, and interested parties may continue to coordinate with Tree Top 
Ranches for access to the reservoir. 
 
Comment: There were some concerns expressed that this exchange will result in a 
reduction of access to state lands, and that access to public roads will be extinguished. 
 
Response: The Department believes that the exchange will not reduce access to state 
lands. Easements on existing roads (such as Norman Ranch Road) will remain in place 
to cross private land, and an additional easement will be granted by Tree Top at closing 
that will ensure current public access will be maintained post-exchange.  The 
Department believes that the exchange will increase access to the Stockade Block with 
acquisition of in-holdings proposed as part of this exchange. 
 
RECOMMENDATION 
 
The Department recommends that the State Land Board approve the land exchange 
between Tree Top Ranches, LP and the State Land Board for properties shown in 
Appendix A (see the “Map of exchanged parcels” within the attached Appendix A). 
 
APPENDICES 
 
A. Agenda Item 2, State Land Board Regular Meeting, October 8, 2013 
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SUBJECT 
 
Request for authorization to sign a Land Exchange Agreement for an equal value land 
exchange between Tree Top Ranches, LLC and the State Land Board. 
 
ISSUE 
 
Whether the Land Board should give approval for the Director to sign a Land Exchange 
Agreement for an equal value land exchange between Tree Top Ranches, LLC and the 
State Land Board for the properties shown on Appendix A. 
 
AUTHORITY 
 
Oregon Constitution, Article VIII, Sections 2 and 5; pertaining to the Common School 
Fund and land management responsibilities of the State Land Board. 
ORS 270.010; pertaining to the sale of state surplus property. 
ORS 273.055; relating to the power to acquire and dispose of real property. 
ORS 273.171; relating to the duties and authority of the Director. 
ORS 273.316 and .321; relating to the exchange of state lands 
OAR 141-067; relating to the sale, exchange and purchase of state land. 
Real Estate Asset Management Plan (REAMP) adopted by the Land Board in February 
2012. 
 
SUMMARY 
 
This land exchange was initially proposed by the state’s lessee and the private 
landowner to resolve issues with range management and trespass issues. 
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No funds are intended to be a part of the compensation for this land exchange as the 
traded lands are expected to be of equal value. If different land values are determined for 
the two ownerships being exchanged a small compensating payment may be proposed. 
  
Exchange Process 
Because this is a mutually beneficial land exchange, no formal application was required.  
DSL and Tree Top Ranches, LLC have tentatively agreed to seek a common appraisal 
that covers both exchange properties. 
  
The Department and Tree Top Ranches, LLC have not established a firm schedule for 
the completion of this transaction. It is likely that the land exchange will be completed in 
the early part 2014. 
 
Valuation 
The final value of the land exchange will be determined according to appraisal 
outcomes. No funds are intended to be a part of the compensation for this land 
exchange.  It is anticipated that land values will be similar thus acreage exchanged 
should be similar.  
 
Tree Top Ranches, LLC will be provided with a list of Department pre-approved 
appraisers and a Department acceptable appraisal scope of work.  Appraisal related 
costs will be equally shared. 
 
It is proposed that mineral rights will not be transferred with the surface rights in this 
exchange; however future exchange of mineral rights may be discussed. 
 
Agency and Public Review 
The effects of the exchange proposal with Tree Top Ranches LLC will be reviewed by 
state agencies and the public.  Staff will send notice to local, state and federal agencies, 
abutting property owners and members of the public who have previously expressed 
interest in being notified of land sales. 
 
RECOMMENDATION 
 
The Department recommends that the Land Board give approval for the Director to sign 
a Land Exchange Agreement authorizing a land exchange between Tree Top Ranches 
LLC and the State Land Board. 
 
APPENDIX 
 
A. Map of exchange parcels 
B. Exchange Agreement 
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EXCHANGE AGREEMENT 
 
DATED:  August 9, 2013 
 
BETWEEN: Tree Top Ranches, LLC (“Tree Top”) 
 
AND: STATE OF OREGON acting by and through 
 The Oregon State Land Board on behalf of 
 The Oregon Department of State Lands                 (“DSL”) 
 
The parties agree as follows: 
 
1. Acquisition and Transfer of Properties.  Tree Top shall convey to DSL the real 
property parcels as described in Exhibit A,  and DSL shall convey to Tree Top the real 
property parcels more particularly described in Exhibit B  subject to the terms and 
conditions set forth in this Agreement.   
  
2. Consideration.  The consideration for this Agreement is the respective properties 
to be exchanged and the expenditure of time and funds, by DSL and by Tree Top in 
acquiring appraisals and (if desired) Phase I environmental audits (or other studies) of the 
respective properties. 
 
3. Closing. 
 
 3.1 Escrow Instructions.  Upon execution of this Agreement, the parties shall 
deposit a copy of this Agreement with Fidelity National Title Company of Oregon 
(“Escrow Agent”).  Tree Top and DSL shall execute such reasonable additional and 
supplementary escrow instructions as may be appropriate to enable Escrow Agent to 
comply with the terms of this Agreement; provided, however, that in the event of any 
conflict between the provisions of this Agreement and any supplementary escrow 
instructions, the terms of this Agreement will control. 
 
 3.2 Closing Date and Location.  Subject to the satisfaction of all conditions 
and the obtaining of all approvals described in this Agreement, the closing of the 
exchange of Properties (the “Closing”) is to be held and delivery of all items to be made 
at the Closing under the terms of this Agreement are to be made at the offices of Escrow 
Agent within 60 days of the final approval of the exchange by the State Land Board (the 
“Closing Date”).  Each party shall proceed with due diligence to remove or satisfy all 
conditions and obtain all approvals listed in the Agreement with all reasonable speed, and 
the parties agree that the time of closing may be extended if reasonably necessary or 
desirable in order to allow for removal or satisfaction of conditions and obtaining of 
approvals.  
 3.3 Closing Costs.  The parties shall share equally the costs of escrow. 
 
 3.4 Recording Fees.  The parties shall each pay their own recording fees. 
 

3.5 Attorney Fees.  The parties shall pay the fees and costs of their own 
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attorneys. 
3.6 Prorations.  All other costs (real property taxes, utilities if any and costs 

of closing) are to be prorated as of the Closing Date. 
 

3.7 Tree Top’s Obligations at Closing.   On or before closing, Tree Top 
shall deliver to the Escrow Agent and shall execute as necessary the 
following documents: 

 
a. a bargain and sale deed or deeds conveying marketable title, 
subject to no interest, defect, restriction, encumbrance, contract, 
reservation, exception or claim, except the Permitted Exceptions 
defined in 4.3, in the property shown in Exhibit A and known as 
the Tree Top Property to DSL; 
 
b. any additional non-monetary consideration required in order to 
equalize the values of the properties involved in the exchange, as 
described in sections 2 and 5.2 
 
c. Tree Top’s supplemental escrow instructions, if any; 
 
d. a certification of non-foreign status;  
 
e. any additional documentation required by the Escrow Agent in 
order to close; and 
 
f. sufficient funds to close the transaction, including any 
additional cash consideration as described in sections 2 and 5.2, if 
necessary. 

 
3.8 DSL’s Obligations.  On or before closing, DSL shall deliver to the 

Escrow Agent and shall execute as necessary the following documents: 
 

a. a bargain and sale deed conveying marketable title, subject to 
no interest, defect, restriction, encumbrance, contract, 
reservation, exception or claim except the Permitted 
Exceptions defined in section 4.3 and the mineral rights 
reservation described in section 9 to Tree Top; 
 

b. any additional non-monetary consideration required in order to 
equalize the values of the properties involved in the exchange, 
as described in sections 2 and 5.2 

 
c. signed and acknowledged acceptance of the conveyance of the 

property  shown in Exhibit A and known as the Tree Top 
Property to DSL; 

 
d. DSL’s supplemental escrow instructions if any;  
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e. Any additional documentation required by the Escrow Agent in 
order to close; and 
f. Sufficient funds to close the transaction, including any 
additional cash consideration as described in sections 2 and 5.2, if 
necessary. 

 
4. Preliminary Title Report.   
 

4.1 At least 50 business days prior to closing, each party shall furnish to the 
other a preliminary title report showing the condition of title to the 
Property, together with copies of all exceptions listed in the report (the 
“Title Report”).   

 
4.2 Each party will have 20 business days following receipt of the Title Report 

to review the Title Report and to notify the other party, in writing, of the 
notifying party’s disapproval of any exceptions shown in the Title Report 
(“Objection Notice”).  If a party notifies the other party that it disapproves 
of any exceptions, the party receiving notice will have 20 business days 
after receiving the disapproval notice to either: (a) remove the exceptions; 
or (b) provide the notifying party with reasonable assurances of the 
manner in which the exceptions will be removed before the transaction 
closes; or (c) inform the notifying party that the exceptions, or one or more 
of them, will not be removed (“Objection Response”).   

 
4.3 If the party that has been notified does not remove the exceptions or 

provide the notifying party with such assurances, or if a party, in its sole 
discretion, is dissatisfied with any exception that the other party has said it 
will not remove, the dissatisfied party may terminate this Agreement by 
written notice to the other party given within ten (10) days after expiration 
of the 20 day Objection Response period.  If a party does not so terminate 
this Agreement, any exceptions which the other party has not agreed to 
remove will be “Permitted Exceptions.”  Zoning ordinances, building 
restrictions, taxes due and payable for the current tax year, and 
reservations in federal patents and state deeds are deemed to be Permitted 
Exceptions. 

 
5. Environmental and Other Studies and Appraisals. 

5.1 Either party may choose to have a Phase I or Phase II environmental audit 
(an “Audit”) or other study (including but not limited to: wetland 
determination, historic and cultural resources survey, threatened and 
endangered species survey) prepared at its expense for the property it is 
acquiring from the other party.  Neither party shall be obliged to share the 
results of any such audit with the other party. 

5.2 The parties agree to obtain, sharing equally in the expense, an appraisal of 
the Properties from a certified general appraiser experienced in performing 
appraisals of properties of the type being exchanged. The appraiser shall 
be selected from the list of appraisers approved by DSL. 
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6. Conditions.  Closing is conditioned upon each of the following: 
 6.1 DSL’s Conditions.   
 

 a. Approval of the appraisal of the values of the DSL Property 
and the Tree Top property; 

 
 b. Approval of the Audit of the Tree Top Property if obtained; 
 

c. Approval of the exchange by the Oregon State Land Board; 
 
d. Tree Top’s performance of all of its obligations under this Agreement. 
 
 

 6.2 Tree Top’s Conditions.  
 

 a. Approval of the appraisal of the values of the State Property 
and the Tree Top Property; 

 
 b. Approval of the Audit of the DSL Property (if requested); and 
 
 c. DSL’s performance of all of its obligations under this Agreement. 

 
These conditions are for the benefit of Tree Top and DSL as indicated above and may be 
waived, in whole or in part, only by the Party benefited by the condition.  Any waiver 
must be in writing.  Unless waived, if these conditions are not satisfied by the Closing 
Date, this Agreement may be terminated only by the party who benefits from the 
condition.  Neither party shall be liable to the other for damages arising from such 
termination. 
 
7. Status of Mineral Rights.  The conveyance of the Property does not include 

mineral and geothermal rights.  However, upon DSL acquiring such rights from 
the Bureau of Land Management DSL and Tree Top will negotiate and exchange 
for the minerals underlying the properties involved in this exchange herein. At 
which point the minerals will undergo an appraisal that reflects the value of 
mineral and/or geothermal rights. 

  
8. Possession.  Possession of each Property will pass to the other party upon 

Closing. 
 
9. Acknowledgment of Condition of Property.   
 
 9.1 DSL’s Acknowledgment.  DSL represents that it has executed this 
Agreement on the basis of its own examination and personal knowledge of the Tree Top 
Property; that Tree Top has made no representations, warranties or agreements 
concerning matters relating to the Tree Top Property other than as set forth herein; that 
Tree Top has made no agreement or promise to alter, repair or improve the Tree Top 
Property and that DSL takes the Tree Top Property in the condition, known or unknown, 
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existing at the time of this Agreement.  DSL acknowledges that DSL is purchasing the 
Tree Top Property “AS IS” and that Tree Top is making no warranties (except as 
reflected herein and in the deed to be delivered at Closing) regarding the condition of the 
Tree Top Property. 
 
 9.2 Tree Top’s Acknowledgment.  Tree Top represents that it has executed 
this Agreement on the basis of its own examination and personal knowledge of the DSL 
Property; that DSL has made no representations, warranties or agreements concerning 
matters relating to the DSL Property other than as set forth herein; that DSL has made no 
agreement or promise to alter, repair or improve the DSL Property and that Tree Top 
takes the DSL Property in the condition, known or unknown, existing at the time of this 
Agreement.  Tree Top acknowledges that Tree Top is purchasing the DSL Property “AS 
IS” and that DSL is making no warranties (except as reflected herein and in the deed to 
be provided at Closing) regarding the condition of the DSL Property. 
 
10. Default Remedies.  If either party fails to perform as required by this Agreement, 
the other party may (i) bring an action for damages for breach of contract; (ii) file and 
maintain a suit against the defaulting party for specific performance of this Agreement; or 
(iii) pursue any other legal remedy against the defaulting party as may be allowed at law 
or in equity. 
 
11. Instruments of Further Assurance; Good Faith.  Each of the parties shall, at its 
own expense, execute and deliver to the other at or after Closing any further instruments 
and documents as either may reasonably request in order to carry out any of the 
provisions of this Agreement.  Tree Top and DSL shall act in good faith in all respects 
relative to the transactions contemplated by this Agreement. 

12. Notices.  Any notice required or permitted by this Agreement must be in writing 
and will be deemed delivered if personally delivered or five business days after being 
sent by United States first class mail, postage prepaid, to Tree Top or DSL at the 
following addresses: 
 
 To Tree Top:  Tree Top Ranches, LP 
    Attn:  Berry Anderson, Ranch Manager 

PO Box 3021 
    Princeton, Oregon  97721 
 
 
 To State:  Oregon Department of State Lands 

Attn:  John Russell, Asset Manager 
775 Summer St NE, Suite 100 
Salem, Oregon  97301-1279 

 
Notices may be addressed to any other person and address as may be specified from time 
to time by any party by written notice to the other party. 
 
13. Brokerage.  DSL represents that it has not employed any real estate broker or 
licensee in negotiating this Agreement.  The parties agree that no broker or licensee is 
entitled to receive a fee or commission from DSL as a result of the subject matter of this 
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Agreement, and any claims for fees or commissions arising from or associated with this 
Agreement must be paid by Tree Top. 
 
14. No Third-Party Benefits.  This Agreement is not intended, and may not be 
deemed or construed, to confer any rights, power or privileges on any person, firm, 
partnership, corporation or other entity that is not named as a party to the Agreement. 
15. Time of the Essence.  Time is specifically declared to be of the essence of this 
Agreement, and of acts required to be done and performed by DSL and Tree Top. 
 
16. Governing Law.  This offer is executed and delivered and is to be performed in, 
and governed by and construed in accordance with the laws of the State of Oregon. 
 
17. Entire Agreement.  This Agreement constitutes and contains the entire 
agreement between Tree Top and DSL and supersedes any and all prior negotiations, 
correspondence, understandings, and agreements between the parties respecting the 
subject matter contained in the Agreement. 
 
18. Amendment.  This Agreement may be amended only by a writing signed by an 
authorized representative of Tree Top and by the Director of the Oregon Department of 
State Lands. 
 
19. Survival.  Paragraphs 9, 11 and 13 will survive closing. 

20. Statutory Disclaimer.  THE PROPERTY DESCRIBED IN THIS INSTRUMENT 
MAY NOT BE WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES.  
THE PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS THAT, IN 
FARM OR FOREST ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR SITING OF A 
RESIDENCE AND THAT LIMIT LAWSUITS AGAINST FARMING OR FOREST 
PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES.  BEFORE SIGNING OR 
ACCEPTING THIS INSTRUMENT, THE PERSON TRANSFERRING FEE TITLE SHOULD 
INQUIRE ABOUT THE PERSON’S RIGHTS, IF ANY, UNDER ORS 197.352.  BEFORE 
SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE 
TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY 
PLANNING DEPARTMENT TO VERIFY APPROVED USES, THE EXISTENCE OF FIRE 
PROTECTION FOR STRUCTURES AND THE RIGHTS OF NEIGHBORING PROPERTY 
OWNERS, IF ANY, UNDER ORS 197.352.    
 
21. Counterparts.  This Exchange Agreement may be executed in two or more 
counterparts, which together will constitute one agreement.   
 
22. Like-Kind Exchange.  State shall cooperate with Tree Top if Tree Top desires to 
structure this transaction to constitute a tax-deferred like-kind exchange pursuant to IRC 
§1031, and Tree Top may assign this Agreement to a facilitator for purposes of 
accomplishing the exchange, as long as (i) DSL is not obligated to take title to any 
exchange property; (ii) the exchange does not delay or otherwise affect the Closing Date; 
and (iii) the exchange is of no cost to DSL.  Tree Top must defend, indemnify, and hold 
DSL harmless from and against any and all liabilities, claims, demands, causes of action, 
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damages, expenses, and costs incurred or suffered by DSL, including attorney fees at trial 
and on appeal, arising out of the exchange. 
 
 
 
 
 
 
The parties have signed this Agreement as of the date first written above. 
 
Tree Top:    DSL: 
      State of Oregon, acting by and through 

 The Oregon State Land Board 
on behalf of the Oregon Department of State 
Lands 

 
 
      By:        
      Mary Abrams 
      As its: Director   
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EXHIBIT A 
 Tree Top Property to Department of State Lands 

Legal Description 
 
 

Parcel 1A:  SW1/4NE1/4 Sec. 34, T28S, R35E:  40 acres   
 
Parcel 2A:  S1/2NE1/4 Sec. 36, T28S, R35E:  80 acres   
 
Parcel 3A:  NE1/4NE1/4 Sec. 03, T29S, R35E:  40 acres 
 
Parcel 4A: E1/2 Sec. 16, T28S, R36E:  320 acres 
 
Parcel 5A:  SE1/4SE1/4 Sec. 15, T28S, R36E:  40 acres 
 
Parcel 6A:  W1/2NW1/4, SW1/4NW1/4, NE1/4SW1/4 Sec. 20, T28S, R36E:      

160 acres 
 
Parcel 7A:  NE1/4SE1/4 Sec. 30, T28S, R36E:  40 acres  
 
Parcel 8A: SE1/4NE1/4, E1/4SE1/4 Sec. 9 and SW1/4NW1/4, W1/2SW1/4, 

NE1/4SW1/4, NW1/4SE1/4 Sec. 10, T29S, R37E:     
315.60 acres  

 
 
           Total:  1035.60acres 
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EXHIBIT B 
Department of State Lands Property to Tree Top 

Legal Description 
 
 

Parcel 1B: E1/2E1/2Sec. 20, T26S, R36E:  160 acres 
 
Parcel 2B:  SE1/4SE1/4 and S1/2SW1/4SE1/4 Sec. 30, T26S, R36E:  60 acres 
 
Parcel 3B:  SE1/4SE1/4 Sec. 06, T27S, R36E:  40 acres 
 
Parcel 4B:  NE1/4NE1/4NW1/4 Sec. 07, T27S, R36E:  10 acres 
 
Parcel 5B: SW1/4 Sec. 08 and N1/2NW1/4 17, T27S, R36E:  240 acres  
 
Parcel 6B: W1/2W1/2NW1/4 and W1/2W1/2NW1/4SW1/4 Sec. 29, T27S, R36E:   

60 acres 
 
Parcel 7B:  E1/2NW1/4, W1/2NESW1/4, SE1/4NESW1/4, SW1/4NW1/4SE1/4, 

W1/2SWSE1/4 Sec. 28, T27S, R36E:   
100 acres 

 
Parcel 8B:  E1/2SE1/4 Sec. 33, T27S, R36E:  80 acres 
 
Parcel 9B:  S1/2S1/2 Sec. 32, T27S, R36E:  160 acres   
 
Parcel 10B: NE1/4NE1/4 Sec. 11, T28S, R35E:  40 acres 
 
Parcel 11B: S1/2NW1/4 Sec. 33 and Se1/4NE1/4 32, T27S, R38E:  120 acres 
 
Parcel 12B: S1/2SE1/4 Sec. 32 (SE1/4SE1/4) T27S, R38E: 80 acres 
 
Parcel 13B: S1/2NE1/4, E1/2 SE1/4NW1/4, SE1/4NE1/4NW1/4 Sec. 36, T38S, R42E:  

70 acres 
 
 
            Total:  1220 acres 
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SUBJECT 
 
Request for approval to adopt rules imposing restrictions on the public recreational use 
of state-owned land in Deschutes and Crook Counties. 
 
ISSUE 
 
Whether the State Land Board should impose restrictions on the public recreational use 
of state-owned land on the Stevens Road, West Half of Juniper Canyon and South 
Redmond parcels in Deschutes and Crook Counties. 
 
AUTHORITY 
 
Oregon Constitution, Article VIII, Section 5, specifies that the State Land Board is 
responsible for managing Common School Fund lands. 
 
ORS 273.041 to 273.071; authorizing the Department of State Lands to exercise the 
administrative functions of the State Land Board; relating to the general powers and 
duties of department and board. 
 
OAR 141-088; relating to the public recreational use of state-owned property. 
 
SUMMARY 
 
The Department has been closely monitoring three state-owned tracts in Deschutes and 
Crook Counties (Appendix A) with the assistance of law enforcement, adjacent 
landowners and other affected stakeholders.  These tracts are known as: 

1. The Stevens Road Tract, in Section 11, Township 18 South, Range 12 East, in 
Deschutes County; 

2. The South Redmond Tract, in Sections 32 and 33, Township 15 South, Range 13 
East, in Deschutes County; and 

3. The West Half of Juniper Canyon Parcel, in Section 34, Township 15 South, 
Range 16 East, in Crook County. 
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In recent years, the Department has documented a significant increase in illegal or 
nuisance activity at these parcels.  These activities include: 

• Offensive littering; 
• Vandalizing natural resources; 
• Possession and use of alcohol and controlled substances; 
• Reckless burning;  
• Damage to wildlife habitat; 
• Interference with property use by others; and 
• Damage to property. 

Most of the illegal activities occur at night and are difficult for the Department and law 
enforcement to monitor or control.  The State Land Board authorized the Department to 
initiate rulemaking for permanent recreational restrictions on these parcels at its 
October 14, 2014 meeting.  
 
PUBLIC INVOLVEMENT 
 
A Rulemaking Advisory Committee (RAC) was not convened for this rulemaking effort 
because of the narrow application of the rule.  The Department met with the Deschutes 
County Sheriff’s office in Bend, Crook County Sheriff’s office in Prineville, and Oregon 
State Police to consider their input while drafting the rule. 
 
The Department engaged in extended public outreach for these recreational restrictions 
by developing a public notice of pending rulemaking (Appendix B) along with parcel 
specific flyers.  The notice summarized the issues and parcels and invited the public to 
be involved in the rulemaking effort.  The public notice and other materials were placed 
on the Department’s website in November of 2014.  The Department’s eastern region 
staff placed physical copies of the public notice and closure exhibits at:  

• The Prineville Library, 
• Crook County offices, 
• Prineville City offices, 
• Redmond Library, 
• Deschutes County Fairgrounds, 
• Juniper Golf Course (Redmond),  
• Redmond City offices, 
• Bend Libraries, 
• Bend City offices, 
• Deschutes County offices, 
• ODFW-Bend Deschutes Watershed District Office, 
• ODFW-Prineville Field Office, 
• and other locations as they deemed appropriate.  
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Secretary of State Notices 
A notice of this rulemaking effort, which included the Notice of Proposed Rulemaking 
Hearing and the Statement of Need and Fiscal Impact required by the Oregon Secretary 
of State, was sent to all current authorization holders, interested parties, and posted on 
the Department’s website. 
 
Public Hearings 
The Department held three public hearings on the draft rules:  

• Wednesday, January 21, 2015 at the Deschutes County Building in Bend 
• Monday, January 26, 2015  at the Redmond Library in Redmond 
• Wednesday, February 4, 2015 at the Crook County Library in Prineville 

In attendance at the public hearings were:  
• State Senator Tim Knopp 
• Jerry & Mary Idt of Prineville 
• Daniel and Regina Suomi of Prineville 
• Tad MacArthur of Prineville 

 
PUBLIC COMMENTS RECEIVED 
 
The draft rules were available for review and public comment from January 1, 2015 - 
February 16, 2015 5:00PM 
 
Public comments on the draft rules were received from the following persons: 

• Mick and Kit Lehnen    
• Mike and Wendy Kaonis 
• Jerry & Mary Idt 
• Sabrina Slusser, Executive Director of the Humane Society of Central Oregon 
• Delwin & Joan Holland 
• Brian A Moore    
• Marcia Denison, Director of Pacific Rainforest Wildlife Guardians 
• Claude Nave 
• Casey Cump, Deputy Chief Fire Marshall Crook County Fire and Rescue 
• Daniel and Regina Suomi 

 
All of the comments received were in general support of the proposed rules.  A couple 
of comments suggested adding rule language restricting off-leash dogs or requiring 
voice control over animals. The Department is opposed to adding this rule language for 
the following reasons: 

1. The Department believes such restrictions are outside the scope of the original 
rulemaking effort to protect state-owned lands from the damaging activities 
stated above.  



 
 

Agenda Item 3 
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2. The Department does not have a precedent for monitoring or restricting off-leash 
animal behavior on state-owned lands.  

3. Both Deschutes and Crook Counties have dog control ordinances that address 
“at large” and “off premise control” of dogs.  

 
The Department received two comments suggesting a prohibition of open fires on the 
subject properties.  The Department supports this request, and has added a restriction 
to “Open fires throughout the year” to the final draft rules for the Land Board’s 
consideration.  
 
RECOMMENDATION 
 
The Department recommends that the State Land Board adopt the draft rules (Appendix 
C) to impose restrictions on the public recreational use of state-owned land on the 
Stevens Road, West Half of Juniper Canyon and South Redmond parcels in Deschutes 
and Crook Counties. 
 
APPENDICES 
 
A. Site maps of the three parcels 
B. Public notice 
C. Final rule for Land Board approval 
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NOTICE: PROPOSED CLOSURES ON STATE LAND 
 

The Oregon Department of State Lands proposes restrictions on 

three parcels in Deschutes and Crook counties: 

 

Stevens Road Tract, SE Bend 
Closed between 10:00 p.m. and 5:00 a.m. 

No motor vehicles 

No discharge of firearms 

 

South Redmond Tract 
Closed between 10:00 p.m. and 5:00 a.m. 

 

Juniper Canyon Parcel (western half), Prineville 
Closed between 10:00 p.m. and 5:00 a.m. 

No motor vehicles 

No discharge of firearms 

 

Increased illegal and nuisance activities on these lands – littering, reckless burning, 

drug and alcohol use, vicinity to residential dwellings, and damage to wildlife and 

property – are the reasons for the proposed restrictions. 

 

 
 

The public is invited to meetings in January and February; comments may be submitted 

to the Department between January 1 and February 15, 2015. 

 

 

     More Information:  

   Department of State Lands 

   541-388-6112 (Bend) 

   503-986-5200 (Salem)  

   www.oregonstatelands.us  

APPENDIX B
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FINAL DRAFT FOR LAND BOARD ADOPTION 
 
 

NOTE:   The proposed additions to the enacted rules are indicated in Track Changes 
 

 
 

DEPARTMENT OF STATE LANDS 
DIVISION 88 

RULES GOVERNING THE ESTABLISHMENT OF RESTRICTIONS ON THE 
PUBLIC RECREATIONAL USE OF STATE-OWNED LAND 

 
141-088-0000  
Purpose and Applicability 
These rules: 
(1) Govern the establishment of restrictions on the public recreational use of 
state-owned Trust and Non-Trust Land managed by the Department of State 
Lands (Department). 
(2) Are in addition to those contained in OAR 141- 082 (Rules Governing the 
Management of, and Issuing of Leases, Licenses, Temporary Use Permits and 
Registrations for Structures on, and Uses of State-Owned Submerged and 
Submersible Land) which govern the imposition of restrictions on the use of, and 
closures of state-owned submerged and submersible land for activities subject to 
authorization by the Department.   
(3) Identify areas of state-owned land managed by the Department for which 
restrictions on public recreational use have been established by rule. 
(4) Do not govern the establishment of restrictions on, or closure to the public 
recreational use of state-owned land administered by the Department of State 
Lands within the South Slough National Estuarine Research Reserve. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0002  
Definitions 
(1) “Asset Management Plan” is the plan adopted by the State Land Board that 
provides the policy direction and management principles to guide both the short 
and long-term management by the Department of the Common School Fund’s 
real estate assets. 
(2) “Department” means the Department of State Lands. 
(3) “Director” means the Director of the Department of State Lands or designee. 
(4) “Emergency” means a human created or natural event or circumstance that 
causes or threatens: 
(a) Human life, health or safety; 
(b) Loss of, or damage to property; 
(c) Loss of, or damage to natural, historical, cultural or archaeological resources; 
or 
(d) Damage to the environment. 
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(5) “Firearm”, as defined in ORS 166.210(3), means a weapon, by whatever 
name known, which is designed to expel a projectile by the action of powder. 
(65) “Limited Duration” means a public recreational use of state-owned land that 
does not exceed 30-calendar days in the same location.  
(76) “Non-Trust Land” is land owned or managed by the Department other than 
Trust Land.  Examples of Non-Trust Land include state-owned Swamp Land, and 
state-owned submerged and submersible land (land below ordinary high water) 
under navigable and tidally influenced waterways. 
(87) “Person” includes individuals, corporations, associations, firms, partnerships, 
limited liability companies and joint stock companies as well as any state or other 
governmental or political subdivision or agency, public corporation, public 
authority, or Indian Tribe. 
(98) “Public Recreational Use” or “Public Recreational Uses” are those 
recreational activities that a person may conduct on state-owned land managed 
by the Department without having to obtain a prior authorization from the 
Department as required by these or other administrative rules adopted by the 
State Land Board.  Such uses include, but are not limited to, limited duration 
hunting, fishing, sightseeing, wildlife observation, hiking, boating, swimming, 
camping and picnicking. 
(109) “Removal” means a removal as defined in ORS 465.200. 
(110) “Remedial Action” means a remedial action as defined in ORS 465.200. 
(121) “State Land” or “State-Owned Land” is land owned or managed by the 
Department or its agents and includes Trust and Non-Trust Land. 
(132) “Submerged Land” means land lying below the line of ordinary low water of 
all title navigable and tidally influenced waters within the boundaries of the State 
of Oregon. 
(143) “Submersible Land” means land lying above the line of ordinary low water 
and below the line of ordinary high water of all title navigable and tidally 
influenced waters within the boundaries of the State of Oregon.   
(154) “Trust Land” or “Constitutional Land” is all land granted to the state for the 
use of schools upon its admission into the Union, or obtained by the state as the 
result of an exchange of Trust Land, or obtained in lieu of originally granted Trust 
Land, or purchased with trust funds, or obtained through foreclosure of loans 
using trust funds. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0004  
General Provisions 
(1) All Trust and Non-Trust Land under the jurisdiction of the State Land Board 
and the Department is open and available for public recreational use provided 
that such use: 
(a) Is legal under local, state and federal law; 
(b) Is allowed under the Department’s Asset Management Plan;   
(c) Does not, due to the nature or duration of the use, unnecessarily prevent 
other persons from using the same state-owned land; and 



 

(d) Does not, as determined by the State Land Board or the Department:  
(A) Substantially interfere with the use of land by persons holding a written 
authorization from the Department to use the subject site(s), parcel(s) or area(s);   
(B) Pose a significant risk of harm or damage to the natural, cultural and 
archaeological resources of the land or to the public; or 
(C) Substantially interfere with tribal treaty rights. 
(2) Any person may request that the Department impose restrictions on public 
recreational use of state-owned land, or close state-owned land managed by the 
Department to public recreational use.  A request must be in writing and must 
clearly state the reasons such a restriction or closure is necessary. 
(3) The Department may also identify state-owned land on which it believes 
public recreational use should be restricted or that should be closed to public 
recreational use.   
(4) Restrictions or closures by the State Land Board or the Director will be: 
(a) Based on a determination that the action is necessary to: 
(A) Protect human life, health or safety; 
(B) Prevent loss of, or damage to property; 
(C) Prevent loss of, or damage to natural, historical or archaeological resources; 
(D) Prevent damage to the environment; 
(E) Facilitate or protect a removal or remedial action undertaken by or pursuant 
to an order issued by the Oregon Department of Environmental Quality (DEQ) or 
the United States Environmental Protection Agency (EPA);  
(F) Fulfill an objective of an area management plan developed by the 
Department; or 
(G) Meet other land management objectives or terms of any use authorization 
granted by the Department. 
(b) As limited in area, duration and scope as necessary to address the identified 
need for the restriction or closure. 
(5) All restrictions or closures will be promulgated by the State Land Board 
except that the Director may impose a restriction or closure when the Director 
determines that: 
(a) The restriction or closure is necessary to address an emergency; or  
(b) The restriction or closure is necessary to facilitate or protect a removal or 
remedial actions undertaken by or pursuant to an order issued by the Oregon 
Department of Environmental Quality (DEQ) or the United States Environmental 
Protection Agency (EPA). 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
  
141-088-0005 
Restriction or Closure Request and Review Process 
(1) Upon receipt of a request to impose restrictions on, or close state-owned land 
to public recreational use, the Department will review the request to evaluate the 
need for the restriction(s) or closure. 
(2) As a part of its review, the Department may: 



 

(a) Determine if feasible alternative approaches exist to address the problem(s) 
for which the restrictions or closure is requested; and 
(b) Contact, persons or groups likely to be impacted by the proposed restrictions 
or closure including, but not limited to, law enforcement officials, users of the 
subject site, area or parcel, and adjacent landowners. 
(3) Following its review of the request, the Department will make a 
recommendation to the Director concerning whether to place the requested 
restrictions on the public recreational use of, or to close to such uses the state-
owned land. 
(4) Upon receipt of the Department’s recommendation, the Director will 
determine whether the restriction or closure must be promulgated by the State 
Land Board pursuant to OAR 141-088-0006, or may be imposed by the Director 
pursuant to either OAR 141-088-0007 or OAR 141-088-0008. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0006 
Restrictions or Closures Adopted by the State Land Board 
(1) All restrictions or closures by the State Land Board will be promulgated as 
rules in accordance with ORS 183.310 to 183.410.  
(2) The State Land Board will adopt the proposed restriction or closure to public 
recreational use if the Land Board determines: 
(a) That the restriction or closure is necessary to: 
(A) Protect human life, health or safety; 
(B) Prevent loss of, or damage to property; 
(C) Protect natural, historical, cultural or archaeological resources; 
(D) Prevent damage to the environment; 
(E) Facilitate or protect a removal or remedial action undertaken by or pursuant 
to an order issued by the Oregon Department of Environmental Quality (DEQ) or 
the United States Environmental Protection Agency (EPA) in pursuit of identifying 
and remediating contaminated soil or sediments on state-owned land;  
(F) Fulfill an objective of an area management plan developed by the 
Department; or 
(G) Meet other land management objectives or terms of a use authorization; and 
(b) That there is no feasible alternative to accomplish that objective without 
imposition of a restriction or closure. 
(3) Restrictions or closures adopted by the State Land Board will be as limited in 
area, duration and scope as necessary to address the identified need for the 
restriction or closure. 
(4) If the State Land Board adopts a restriction or closure by rule the Department 
will: 
(a) Notify affected local, state and federal government agencies and tribal 
governments, as well as other interested persons or groups that might be 
affected by the imposition of restrictions or a closure, or that have indicated that 
they want to be notified of such actions; and 



 

(b) Post a notice of such proposed public use restrictions or closure at least four 
weeks before the time that the restrictions or closure is to take effect: 
(A) One time in the Public Notices Section of The Oregonian and, if the Director 
deems appropriate, in another newspaper serving the general area in which the 
proposed restriction or closure is to occur; and  
(B) On the Department’s website upon imposition of the restrictions or closure at 
http://www.oregon.gov/DSLwww.oregonstatelands.us  
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0007 
Restrictions or Closures Imposed by the Director to Address an Emergency 
(1) The Director may impose a restriction or closure in the event s/he determines 
that the restriction or closure is necessary to address an emergency. 
(2) Restrictions or closures imposed by the Director to address an emergency will 
be as limited in area, duration and scope as necessary to address the identified 
need for the restriction or closure. 
(3) If the Director imposes a restriction or closure, the Department will: 
(a) Notify affected local, state and federal government agencies and tribal 
governments, as well as other interested persons or groups that the Department 
believes might be affected by the imposition of restrictions or a closure, or that 
have indicated that they want to be notified of such actions; and 
(b) Post a notice of such proposed public use restrictions or closure: 
(A) One time in the Public Notices Section of The Oregonian and, if the Director 
deems appropriate, in another newspaper serving the general area of the subject 
restriction or closure within two weeks after the restrictions or closure take effect; 
and 
(B) On the Department’s website upon imposition of the restrictions or closure at 
http://www.oregon.gov/DSLwww.oregonstatelands.us 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0008  
Restrictions or Closures Imposed by the Director to Facilitate or Protect 
Removal or Remedial Actions 
(1) The Director may impose restrictions on, or close state-owned land if the 
Director determines that the restriction or closure is necessary to facilitate or 
protect any removal or remedial action undertaken by or pursuant to an order 
issued by DEQ or EPA. 
(2) Restrictions or closures imposed by the Director will be as limited in area, 
duration and scope as necessary to address the identified need for the restriction 
or closure. 
(3) Before imposing a restriction or closure, the Department will provide a 30- 
calendar-day public comment period on the proposed restriction or closure.  An 
affected party may request a public meeting with agency staff to be held during 
this 30-day period to discuss the proposed action. 
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(4) Notice of this public comment period and the opportunity to request a public 
meeting with agency staff will be:  
(a) Sent to affected local, state and federal government agencies and tribal 
governments, as well as other interested persons that have indicated that they 
want to be notified of such actions; and 
(b) Posted: 
(A) One time in the Public Notices Section of The Oregonian and, if the Director 
deems appropriate, in another newspaper serving the general area one week 
before the start of the public comment period; and 
(B) On the Department’s website upon imposition of the restrictions or closure at 
http://www.oregon.gov/DSLwww.oregonstatelands.us  
(5) A restriction or closure imposed by the Director will not take effect until a date 
to be determined by the Director which must be at least four weeks following 
posting of a notice of the restriction or closure. 
(6) If the Director imposes a restriction or closure the Department will: 
(a) Notify affected local, state and federal government agencies and tribal 
governments, as well as other interested persons that have indicated that they 
want to be notified of such actions; and 
(b) Post a notice of such proposed public use restrictions or closure at least four 
weeks before the time that the restriction or closure is to take effect: 
(A) One time in the Public Notices Section of The Oregonian and, if the Director 
deems appropriate, in another newspaper serving the general area before the 
start of the restrictions or closure is to take effect; and 
(B) On the Department’s website at 
http://www.oregon.gov/DSLwww.oregonstatelands.us  
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0009 
Unauthorized Uses and Penalties 
(1) The unauthorized use of state-owned land managed by the Department 
constitutes a trespass.  
(2) In addition to any other penalties provided or permitted by law, the 
Department may pursue whatever remedies are available under law to ensure 
that any use that is in violation with these rules is either brought into compliance 
with the requirements of these rules or other applicable law, or ceased or 
removed. 
(3) In addition to any other penalty or sanction provided by law, the Director may 
assess a civil penalty of not more than $1,000 per day of violation for violations of 
any provision of these rules or ORS 274 that occurs on state-owned submerged 
or submersible lands pursuant to ORS 274.992. 
(4) The Director will give written notice of a civil penalty incurred under OAR 141-
088-0009(3) by registered or certified mail to the person incurring the penalty.  
The notice will include, but not be limited to the following: 
(a) The particular section of the statute or this rule involved; 
(b) A short and clear statement of the matter asserted or charged; 
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(c) A statement of the party’s right to request a hearing within 20 calendar days 
of the notice; 
(d) The time allowed to correct a violation; and 
(e) A statement of the amount of civil penalty which may be assessed and terms 
and conditions of payment if the violation is not corrected within the time period 
stated. 
(5) The person incurring the penalty may request a hearing within 20 calendar 
days of the date of service of the notice provided in OAR 141-122-0130(3).  Such 
request must be in writing.  If no written request for a hearing is made within the 
time allowed, or if the party requesting a hearing fails to appear, the Director may 
make a final order imposing the penalty. 
(6) In imposing a penalty under OAR 141-088-0009 of these rules, the Director 
will consider the following factors as specified in ORS 274.994: 
(a) The past history of the person incurring a penalty regarding other trespasses 
on state-owned land manager by the Department; 
(b) Any prior violations of statutes, rules, orders and authorizations pertaining to 
submerged and submersible land; 
(c) The impact of the violation on public trust uses of commerce, navigation, 
fishing and recreation; and 
(d) Any other factors determined by the Director to be relevant and consistent 
with the policy of these rules. 
(7) Pursuant to ORS 183.090(2), a civil penalty imposed under OAR 141-088-
0009 will become due and payable 10 calendar days after the order imposing the 
civil penalty becomes final by operation of law or on appeal. 
(8) If a civil penalty is not paid as required by OAR 141-088-0009, interest will 
accrue at the maximum rate allowed by law from the date first due.  
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0010 
Restrictions for the State-Owned Property at Dibblee Point (Columbia 
River)  
All state-owned land that is under the jurisdiction of the Department in the area 
known as Dibblee Point or Slaughters Bar, between Columbia River Mile 64.0 
and Columbia River Mile 66.0, lying between the Burlington Northern Railroad 
and the left bank of the Columbia River, west of the Longview Rainier Bridge, in 
Sections 1 and 12, Township 7 North, Range 3 West, and Sections 7 and 8, 
Township 7 North, Range 2 West, Willamette Meridian, in Columbia County, 
Oregon, is closed to all uses between 10 p.m. and 5 a.m. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0020 
Restrictions for the State-Owned Banks of the McKenzie River Bar  
All state-owned land that is under the jurisdiction of the Department between the 
line of ordinary high water and line of ordinary low water along the north bank of 



 

the McKenzie River across from Armitage State Park, between River Mile 6.5 
and River Mile 7.2, located in Sections 9 and 10, Township 17 South, Range 3 
West, Willamette Meridian, in Lane County, Oregon, is closed to overnight 
camping and motor vehicles, except watercraft, between 10 p.m. and 5 a.m. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
 
 
141-088-0035  
Restrictions for the State-Owned Banks of the Sandy River  
All state-owned land that is under the jurisdiction of the Department that is 
between the line of ordinary high water and the line of ordinary low water and on 
river islands on the Sandy River from River Mile 0.0 to 37.5 is closed to: 
(1) All uses between 10 p.m. and 5 a.m. throughout the year, and 
(2) Open fires at any time beginning May 1 and ending November 1 of every 
year. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0040  
Restrictions for the State-Owned Banks of the Columbia River in the 
Vicinity of Dodson and Warrendale 
All state-owned land that is under the jurisdiction of the Department in the vicinity 
of Dodson to Warrendale that is between the line of ordinary high water and the 
line of ordinary low water on the Columbia River from River Mile 139.5 to 142.5 is 
closed to: 
(1) All uses between 10 p.m. and 5 a.m. throughout the year, and 
(2) Open fires at any time beginning May 1 and ending November 1 of every 
year. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0050 
Restrictions for the State-Owned Banks of the Chetco River 
All state-owned land that is under the jurisdiction of the Department that is 
between the line of ordinary high water and the line of ordinary low water on the 
Chetco River from the Highway 101 Bridge to River Mile 11 (about one mile 
upstream from the mouth of Elk Creek) is closed to: 
(1) All uses between 10 p.m. and 5 a.m. throughout the year, and 
(2) Open fires at any time beginning May 1 and ending November 1 of every 
year, unless a longer period is ordered by the Coos Forest Protective 
Association. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 



 

141-088-0055  
Restrictions on Use of Motorized Vehicles in the State-Owned Bed  
and Banks of the Chetco River 
(1) All state-owned land that is under the jurisdiction of the Department that is 
below the line of ordinary high water on the Chetco River from the Highway 101 
Bridge to River Mile 11 (about one mile upstream from the mouth of Elk Creek) is 
closed to any and all use by motor vehicles within the wetted channel of the main 
stem of the river. Excepted from the closure are Government-owned vehicles on 
official business, motor or non-motorized boats, vehicles used the in the 
launching or the retrieving of boats, vehicles operating under an authorization 
issued by the Department, public and private utility vehicles performing company 
business, vehicles involved in rescue or emergency activities, and vehicles 
engaged in repair of fences and placement of bank protection material.  
(2) For the purposes of this rule, “wetted channel of the main stem” means state-
owned submerged and/or submersible land of the primary segment of the river 
that is inundated by the waterway at the time of use. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273 & 274 
 
141-088-0060  
Restrictions for the State-Owned Banks of the Willamette River in the 
Vicinity of Wheatland Bar Island and Willamette Mission State Park and 
Adjacent Upland 
All state-owned land that is under the jurisdiction of the Department that is 
between the line of ordinary high water and the line of ordinary low water on the 
Willamette River, and all state-owned upland that is managed by the Department 
that is also in the vicinity of, or that comprises Wheatland Island or Willamette 
Mission State Park is closed to: 
(1) All uses between 10 PM and 5 AM throughout the year, 
(2) Open fires at any time beginning May 1 and ending November 1 of every 
year, and 
(3) All-terrain vehicles or other motorized vehicle uses except for those involved 
in the loading or unloading of recreational watercraft and parking during 
allowable use periods (i.e, 5 A.M to 10 P.M.). 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0070  
Restrictions for the State-Owned Bed and Banks of the Willamette River in 
the Vicinity of the Former McCormick-Baxter Plant 
All state-owned land that is under the jurisdiction of the Department that is on the 
north side of the Willamette River at about River Mile 7 and fronting and abutting 
the site of the former McCormick-Baxter Plant, the Burlington Northern Bridge, 
and Willamette Cove as described in easement EA-31530 is temporarily closed 
to all public uses during the construction period while a sand cap is being placed 
over contaminated sediments. 



 

Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0080  
Restrictions for the State-Owned Banks of the Columbia River in the 
Vicinity of the Gary Island 
All state-owned land that is under the jurisdiction of the Department that is 
between the line of ordinary high water and the line of ordinary low water on the 
south bank of the Columbia River in the vicinity of Gary Island between River 
Mile 123.5 and 124.5 is closed to any use without prior written authorization from 
the Department. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0090   
Closure of Sand Lake Estuary  
(1) All submerged and submersible land under the jurisdiction of the Department 
below Head of Tide within the Sand Lake estuary is closed to any and all use by 
motor vehicles. Excepted from the estuary closure are Government-owned 
vehicles on official business, motor or non-motorized boats, vehicles used in the 
launching of boats at designated launching sites, public and private utility 
vehicles performing company business, vehicles involved in rescue or 
emergency activities, and vehicles engaged in repair of fences and placement of 
bank protection material. 
(2) Head of Tide means the inland-most extent of tidal influence as measured by 
an increase in water surface level at Mean High Tide (Mean Lower Low Water 
Datum). 
(3) The elevation of Mean High Tide corresponds to a tide stage of 7.5 feet 
(Mean Lower Low Water Datum). The Head of Tide in the Sand Lake estuary 
extends to the upper limit of the lake. (Sections 19, 20, 29, 30, 31 and 32 of 
Township 3 South, Range 10 West, Willamette Meridian.) 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0100  
Closure of Siltcoos River Estuary 
(1) All submerged and submersible land under the jurisdiction of the Department 
below Head of Tide within the Siltcoos River estuary is closed to any and all use 
by motor vehicles. Excepted from the estuary closure are Government-owned 
vehicles on official business, motor or non-motorized boats, vehicles used in the 
launching of boats at designated launching sites, public and private utility 
vehicles performing company business, vehicles involved in rescue or 
emergency activities, and vehicles engaged in repair of fences and placement of 
bank protection material. 



 

(2) Head of Tide means the inland-most extent of tidal influence as measured by 
an increase in water surface level at Mean High Tide (Mean Lower Low Water 
Datum). 
(3) The elevation of Mean High Tide corresponds to a tide state of about 6.5 feet 
(Mean Lower Low Water Datum). The location of Head of Tide in the Siltcoos 
River estuary is approximately River Mile 3, at the Siltcoos Lake Outlet (Sections 
32, 33, and 34 of Township 19 South, Range 12 West, Willamette Meridian). 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0110  
Closure of Tenmile Creek Estuary 
(1) All submerged and submersible land under the jurisdiction of the Department 
below Head of Tide within the Tenmile Creek estuary is closed to any and all use 
by motor vehicles. Excepted from the estuary closure are Government-owned 
vehicles on official business, motor or non-motorized boats, vehicles used in the 
launching of boats at designated launching sites, public and private utility 
vehicles performing company business, vehicles involved in rescue or 
emergency activities, and vehicles engaged in repair of fences and placement of 
bank protection material. 
(2) Head of Tide means the inland-most extent of tidal influence as measured by 
an increase in water surface level at Mean High Tide (Mean Lower Low Water 
Datum). 
(3) The elevation of Mean High Tide corresponds to a tide stage of about 6.5 feet 
(Mean Lower Low Water Datum). The location of Head of Tide in the Tenmile 
Creek estuary is approximately River mile1.1, at the Tenmile Lake Outlet 
(Sections 22, 23, and 14 of Township 23 South, Range 13 West, Willamette 
Meridian). 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0120  
Closure of Tahkenitch Creek Estuary  
(1) All submerged and submersible land under the jurisdiction of the Department 
below Head of Tide within the Tahkenitch Creek estuary is closed to any and all 
use by motor vehicles. Excepted from the estuary closure are Government-
owned vehicles on official business, motor or non-motorized boats, vehicles used 
in the launching of boats at designated launching sites, public and private utility 
vehicles performing company business, vehicles involved in rescue or 
emergency activities and vehicles engaged in repair of fences and placement of 
bank protection material. 
(2) Head of Tide means the inland-most extent of tidal influence as measured by 
an increase in water surface level at Mean High Tide (Mean Lower Low Water 
Datum). 
(3) The elevation of Mean High Tide corresponds to a tide stage of about 6.5 feet 
(Mean Lower Low Water Datum). The location of Head of Tide in the Tahkenitch 



 

Creek estuary is approximately River Mile 1.2 at the Tahkenitch Creek Outlet 
(Sections 19 and 20, Township 20 South, Range 12 West, Willamette Meridian). 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0130  
Closure of Berry Creek Estuary  
(1) All submerged and submersible land under the jurisdiction of the Department 
below Head of Tide within the Berry Creek estuary is closed to any and all use by 
motor vehicles. Excepted from the estuary closure are government-owned 
vehicles on official business, motor or non-motorized boats, vehicles used in the 
launching of boats at designated launching sites, public and private utility 
vehicles performing company business, vehicles involved in rescue or 
emergency activities, and vehicles engaged in repair of fences and placement of 
bank protection material. 
(2) Head of Tide means the inland-most extent of tidal influence as measured by 
an increase in water surface level at Mean High Tide (Mean Lower Low Water 
Datum). 
(3) The elevation of the Mean High Tide corresponds to a tide stage of about 6.3 
feet (Mean Lower Low Water Datum). The location of Head of Tide on Berry 
Creek is approximately the same as the line of Mean High Tide on the beach. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0140  
Closure of Sutton Creek Estuary  
(1) All submerged and submersible land under the jurisdiction of the Department 
below Head of Tide within the Sutton Creek estuary is closed to any and all use 
by motor vehicles. Excepted from the estuary closure are government-owned 
vehicles on official business, motor or non-motorized boats, vehicles used in the 
launching of boats at designated launching sites, public and private utility 
vehicles performing company business, vehicles involved in rescue or 
emergency activities, and vehicles engaged in repair of fences and placement of 
bank protection material. 
(2) Head of Tide means the inland-most extent of tidal influence as measured by 
an increase in water surface level at Mean High Tide (Mean Lower Low Water 
Datum). 
(3) The elevation of Mean High Tide corresponds to a tide stage of about 6.5 
feet, (Mean Lower Low Water Datum). The location of Head of Tide on Sutton 
Creek is approximately River mile 0.4 (Section 28, Township 17 South, Range 12 
West, Willamette Meridian). 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
 
 



 

141-088-0150  
Closure of Twomile Creek Estuary  
(1) All submerged and submersible land under the jurisdiction of the Department 
below Head of Tide within the Twomile Creek estuary is closed to any and all use 
by motor vehicles. Excepted from the estuary closure are government-owned 
vehicles on official business, motor or non-motorized boats, vehicles used in the 
launching of boats at designated launching sites, public and private utility 
vehicles performing company business, vehicles involved in rescue or 
emergency activities, and vehicles engaged in repair of fences and placement of 
bank protection material. 
(2) Head of Tide means the inland-most extent of tidal influence as measured by 
an increase in water surface level at Mean High Tide (Mean Lower Low Water 
Datum). 
(3) The elevation of Mean High Tide corresponds to a tide stage of about 6.3 
feet, (Mean Lower Low Water Datum). The location of Head of Tide on Twomile 
Creek is approximately River Mile 0.6 (Section 13, Township 29 South, Range 14 
West, Willamette Meridian). 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0160 
Closure of New River, Floras Creek and Fourmile Creek  
(1) All submerged and submersible land under the jurisdiction of the Department 
below Head of Tide within New River and its tributaries, Fourmile Creek and 
Floras Creek, is closed to any and all use by motor vehicles. Excepted from the 
closure are government-owned vehicles on official business, motor or non-
motorized boats, vehicles used in the launching of boats at designated launching 
sites, public and private utility vehicles performing company business, vehicles 
involved in rescue or emergency activities, and vehicles engaged in repair of 
fences and placement of bank protection material. 
(2) Head of Tide means the inland-most extent of tidal influence as measured by 
an increase in water surface level at Mean High Tide (Mean Lower Low Water 
Datum). 
(a) The elevation of Mean High Tide corresponds to a tide stage of about 6.3 feet 
(Mean Lower Low Water Datum). 
(b) The Head of Tide in New River is approximately River Mile 3.1 (Section 15, 
Township 30 South, Range 15 West, Willamette Meridian). 
(c) The location of Head of Tide in Fourmile Creek is approximately River Mile 
0.7 (Section 2, Township 30 South, Range 15 West, Willamette Meridian). 
(d) The location of Head of Tide in Floras Creek is approximately River Mile 0.2 
(Section 5, Township 31 South, Range 15 West, Willamette Meridian). 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
 
 



 

141-088-0170  
Closure of Euchre Creek Estuary  
(1) All submerged and submersible land under the jurisdiction of the Department 
below Head of Tide within the Euchre Creek estuary is closed to any and all use 
by motor vehicles. Excepted from the closure are government-owned vehicles on 
official business, motor or non-motorized boats, vehicles used in the launching of 
boats at designated launching sites, public and private utility vehicles performing 
company business, vehicles involved in rescue or emergency activities, and 
vehicles engaged in repair of fences and placement of bank protection material. 
(2) Head of Tide means the inland-most extent of tidal influence as measured by 
an increase in water surface level at Mean High Tide (Mean Lower Low Water 
Datum). 
(3) The elevation of the Mean High Tide corresponds to a tide state of about 6.6 
feet, (Mean Lower Low Water Datum). The location of Head of Tide of Euchre 
Creek is approximately the same as the line of Mean High Tide on the beach. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0180 
Closure of Pistol River Estuary 
(1) All submerged and submersible land under the jurisdiction of the Department 
below Head of Tide within the Pistol River estuary is closed to any and all use by 
motor vehicles. Excepted from the closure are government-owned vehicles on 
official business, motor or non-motorized boats, vehicles used in the launching of 
boats at designated launching sites, public and private utility vehicles performing 
company business, vehicles involved in rescue or emergency activities, and 
vehicles engaged in repair of fences and placement of bank protection material. 
(2) Head of Tide means the inland-most extent of tidal influence as measured by 
an increase in water surface level at Mean High Tide (Mean Lower Low Water 
Datum). 
(3) The elevation of Mean High Tide corresponds to a tide stage of about 6.3 
feet, (Mean Lower Low Water Datum). The location of Head of Tide on Pistol 
River is approximately River Mile 1.4 (Section 20, Township 38 South, Range 14 
West, Willamette Meridian). 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0190  
Restrictions for the State-Owned Property at Jones Beach (Columbia River)  
All state-owned land that is under the jurisdiction of the Department in the area 
known as Jones Beach, between Columbia River Mile 46.0 and Columbia River 
Mile 48.0, lying north of River Front Road, in Sections 33 and 34, Township 8 
North, Range 5 West, in Columbia County, Oregon, is closed to: 
(1) All uses between 10 p.m. and 5 a.m. throughout the year, and 
(2) All-terrain vehicles as defined in ORS 801.190 - .194 throughout the year. 



 

Excepted from these restrictions are Government-owned vehicles on official 
business, street legal class II all-terrain vehicles during open use hours, public 
and private vehicles performing company business, vehicles involved in rescue 
or emergency activities, district authorized persons and landowners inspecting or 
maintaining levees and fences.  
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
141-088-0195  
Restrictions for the State-Owned Property at Stevens Road 
All state-owned land that is under the jurisdiction of the Department in the area 
known as the Stevens Road Tract, in Section 11, Township 18 South, Range 12 
East, in Deschutes County, Oregon, is closed to: 
(1) All uses between 10 p.m. and 5 a.m. throughout the year, and 
(2) Any and all use by motor vehicles, and  
(3) Open fires throughout the year, and 
(43) Any and all discharge of firearms. 
 
Excepted from this restriction are government personnel on official business, 
public and private employees performing company business, vehicles and 
persons involved in rescue or emergency activities, Department authorized 
persons and adjacent landowners inspecting or maintaining fences. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
 
 
OAR 141-088-0200  
Restrictions for the State-Owned Property on the West Half of Juniper 
Canyon Parcel 
 
All land west of Juniper Canyon Road that is under the jurisdiction of the 
Department in the area known as the West Half of Juniper Canyon Parcel, in 
Section 34, Township 15 South, Range 16 East, in Crook County, Oregon, is 
closed to: 
 
(1) All uses between 10 p.m. and 5 a.m. throughout the year, and 
(2) Any and all use by motor vehicles, and  
(3) Open fires throughout the year, and 
(43) Any and all discharge of firearms. 
 
Excepted from this restriction are government personnel on official business, 
public and private employees performing company business, vehicles and 
persons involved in rescue or emergency activities, Department authorized 
persons and adjacent landowners inspecting or maintaining fences. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 



 

 
 
141-088-0205  
Restrictions for the State-Owned Property on the South Redmond Parcel  
 
All state-owned land that is under the jurisdiction of the Department in the area 
known as the South Redmond Tract, in Sections 32 and 33, Township 15 South, 
Range 13 East, in Deschutes County, Oregon, is closed to: 
 
(1) All uses between 10 p.m. and 5 a.m. throughout the year, and 
(2) Open fires throughout the year.. 
 
Excepted from this restriction are government personnel on official business, 
public and private employees performing company business, vehicles and 
persons involved in rescue or emergency activities, Department authorized 
persons and adjacent landowners inspecting or maintaining fences. 
Stat. Auth.: ORS 183, 273 & 274 
Stats. Implemented: ORS 273& 274 
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SUBJECT 
 
Request for approval to sell the Forked Horn Butte Subdivision and adjacent vacant 
land in Redmond, Oregon. 
 
ISSUE 
 
Whether the State Land Board should authorize a direct sale of the Forked Horn Butte 
Subdivision and adjacent vacant property. 
 
AUTHORITY 
 
Oregon Constitution, Article VIII, Sections 2 and 5; pertaining to the Common School 
Fund and land management responsibilities of the State Land Board. 
ORS 273.055; relating to the power to acquire and dispose of real property. 
ORS 273.171; relating to the duties and authority of the Director. 
OAR 141-067; relating to the sale, exchange and purchase of state land. 
Real Estate Asset Management Plan, adopted February 2012. 
 
SUMMARY 
 
The Forked Horn Butte Subdivision was acquired in 2009 through a land exchange for 
timberland with Giustina Resources.  The property consists of 63 single-family, fully 
developed lots, and about 20 undeveloped acres immediately adjacent to the developed 
lots (see Appendix A and B).  In June 2014, the Land Board approved the initiation of 
formal due diligence on the property; and in October 2014, the Land Board authorized 
the department to issue a Request for Proposal (RFP) to solicit offers for a direct-sale 
acquisition of the property. 
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In order to promote creativity as well as competition among potential offers, the RFP 
was structured with two types of proposals: a full cash proposal and a phased 
acquisition proposal.  Proposers were also asked to list separate prices on the sixty-
three lot subdivision and the twenty-acre vacant parcel.  A total of five responsive 
proposals were received:  two full cash proposals and three phased acquisition 
proposals.  In accordance with the RFP, the full cash proposals were evaluated simply 
on the highest offer with the full cash due at closing, while the phased acquisition 
proposals were graded according to the pertinent criteria in the RFP which included 
both developer experience and the proposed phasing plan (i.e. length of phases, total 
price over time). 
 
The proposal deemed most competitive when the phased proposals were scored in 
both price and timing was submitted by Palmer LLC, or Palmer Homes of Bend.  The 
proposal is phased over eighteen months.  Phase 1 will consist of the acquisition of half 
of the developed lots immediately upon closing.  Phase 1 purchase amount is 
$1,185,000, with $25,000 earnest money.  Phase 2 will consist of the acquisition of the 
remaining lots and the vacant property eighteen months (or sooner) after Phase 1.  The 
Phase 2 purchase amount for the remaining lots is $1,302,000, also with $25,000 
earnest money.  The offer for the vacant land is $850,000.  Total price for the property is 
$3,337,000, which is $587,000 (21.3%) more than the $2,750,000 the property was 
valued at in 2009 for the land exchange. The highest rated full cash proposal was equal 
to the 2009 appraised value ($2,750,000), and the lower rated full cash proposal was 
significantly under the 2009 value ($2,215,350). 
 
Prior to releasing the RFP, two appraisals were prepared for the property.  The range of 
values was relatively wide between the two appraisals.  This total bid price is between 
the two appraisal values, though closer to the lower appraised value.  The second 
ranked phased proposal was also between the appraised values, but somewhat lower 
value and longer duration than the first.  The third phased proposal was over seven 
years, and included assumed annual increases and additional risk to DSL. 
 
The October 2014 Land Board agenda item giving approval to seek RFP proposals 
included a commitment to come to a sale price that would meet or beat the current 10-
year Common School Fund returns, currently at about 6.0% (as of December 31, 2014).  
The recommended and most competitive proposal received thorough the RFP process 
was lower than this target, equaling an average annual return of about 3.3%.  However 
given current housing market conditions in the Redmond area, the Department would 
still recommend moving forward with the direct sale at this time.  Prices in Redmond 
have not increased as rapidly as those in Bend, and it is not clear that the rate of future 
price increases will be any greater.  By completing the sale now, the proceeds can be 
immediately invested in the Common School Fund. 
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RECOMMENDATION 
 
The Department recommends that the State Land Board authorize the direct sale of the 
Forked Horn Butte Subdivision and adjacent vacant land in the City of Redmond to 
Palmer LLC. 
 
APPENDICES 
 
A. Vicinity map 
B. Parcel map 
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SUBJECT 
 
Review of the Common School Fund (CSF) performance and distribution policy. 
 
ISSUE 
 
Whether the Land Board should make changes to the distribution policy for the 
Common School Fund. 
 
AUTHORITY 
 
Section 2(2), Article VIII of the Oregon Constitution; authorizing the CSF to be invested 
as provided by law; authorizing the Land Board to apply income from the investment of 
the CSF to its constitutional land management expenses; and directing the remainder 
of the investment income to be applied to the support of primary and secondary 
education as prescribed by law. 
 
Section 4, Article VIII of the Oregon Constitution directing that, “Provision shall be made 
by law for the distribution of the income from the common school fund among several 
Counties of this state in proportion to the number of children resident therein between 
the ages, four and twenty years.” 
 
ORS 273.105; establishing the Distributable Income Account within the CSF to be 
administered in accordance with Section 4, Article VIII of the Oregon Constitution and 
directing what moneys within the CSF shall be credited to the Distributable Income 
Account. 
 
SUMMARY 
 
The current Common School Fund Distribution Policy was adopted on April 14, 2009 
(Appendix A).  It provides for a distribution equal to 4% of the average fund balance of 
the preceding three years. The average is computed using the market value of the fund 
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at December 31 for three consecutive years.  If the average balance increases by 11% 
or more over the previous average balance, then 5% is distributed.   
 
In 2013, changes were made to ORS 273.105 to enable the Board to manage the fund 
and distribution policy similar to endowment funds.  The current distribution policy 
provides a distribution level that, given the assumed rate of return for the Fund, is 
expected to provide consistent distributions, over the long term, without diminishing the 
corpus. 
 
The Oregon Investment Council directs the investments of the CSF portfolio under a 
current asset allocation policy of 30% each in Domestic Equities, International Equities, 
and Fixed Income plus 10% in Private Equity.  The CSF annual review prepared by 
Treasury reports a 2014 calendar year return of 6.7 percent which is 35 basis points 
better than the fund’s policy benchmark.  The CSF ranks at or above the top quartile in 
its peer group of funds under $5 billion in total assets.   
 
The CSF investments managed by the Treasurer are comprised of the unclaimed 
property and escheatable property balances and the corpus (net constitutional and 
statutory revenues). As shown in Appendix C, the unclaimed money portion of the fund 
consistently increases between 6.5 and 8 percent annually.  The corpus of the fund is 
affected by the Department’s net operational and investment revenues.  The unrealized 
gains/losses are derived from the portfolio as a whole but, in the event of liquidation, 
would only impact the corpus of the fund. 
 
The CSF distribution has been an additional 1% each biennium due to special requests 
from the legislature, since the current policy was adopted in April 2009.  Current market 
conditions have supported the increased distribution and allowed the corpus to grow.  
However, it is important to note that a significant downturn in the market will result in a 
decrease to the corpus from investment losses, as well as the distribution.  A clear 
example of the effect of substantial market losses was the depressed market value at 
the end of the recent recession; at that point the CSF market value was less than the 
cost value of the Fund. 
 
RECOMMENDATION 
 
The agency recommends that the State Land Board continue the current distribution 
policy as adopted in April 2009 and direct the agency to fund the distributable income 
account with the appropriate distribution for fiscal year 2016. 
 
APPENDICES 
 
A. Common School Fund Distribution Policy 
B. Oregon State Treasury Report 
C. Summary of Common School Fund Balances 



OREGON STATE LAND BOARD 
COMMON SCHOOL FUND DISTRIBUTION POLICY 

Adopted April 14, 2009 
 
 
Effective with the December 31, 2009 distribution, the amount of the distribution 
shall be equal to 4% of the average balance of the preceding 3 years.  If the 
average balance of the fund has increased by 11% or more, the distribution 
amount shall be 5% of the average balance of the preceding 3 years. 
 
The average value of the Fund will be determined as of December 31 for the 
three preceding years (e.g., to determine average value for distributions in FY 
2010, average value of the Fund would be determined as of December 31 for the 
calendar years 2006, 2007, 2008).   
 
Fund growth is determined on the basis of a 3-year rolling average, comparing 
the most recent 3-year period to the 3-year period ending on the previous 
December 31 (e.g., to determine the Fund value for distributions in FY 2010, 
average value of the Fund would be determined as of December 31 for the 
calendar years 2006, 2007, 2008 and compared to the average value of the Fund 
for calendar years 2005, 2006, and 2007). 

APPENDIX A



State Land Board 
Common School Fund 

Annual Portfolio Review 
 

Purpose 
To provide the State Land Board an update on the performance, structure, and asset 
allocation of the Common School Fund for periods ended December 31, 2014. 
 
Market Performance Overview 
(Provided by Callan Associates, Oregon Investment Council consultant) 
 
Brief market recap - 2014 

2014 calendar year results were quite disparate as U.S. large and midcaps rallied about 
13% while developed markets foreign equities fell nearly 5% and emerging markets 
equities fell nearly 2%.  The bifurcation was also notable in fixed income markets as U.S. 
investment grade bonds advanced nearly 2% in the quarter and 6% for the year while 
non-U.S. developed market bonds fell in U.S. dollar terms for the quarter and for the full 
year.  Emerging markets debt underperformed developed markets in both US dollar and 
local currency terms during the quarter. 
 
Much of the difference in overseas returns was due to a sharp rally in the U.S. dollar 
relative to most developed currencies over the second half of 2014.  The U.S. dollar 
advanced 12% versus the euro and Swiss franc, 9% versus the Canadian and Australian 
dollars, nearly 14% versus the Japanese yen, and about 5% against the UK pound. Some 
emerging currencies were also very weak; the Brazilian real fell more than 10% and the 
Russian ruble declined by almost 50% as economic sanctions and falling oil prices 
triggered a capital flight and double digit inflation. 
 
The plunge in oil prices through the second half of 2014 drove commodity indices to 
significant declines.  Fourth quarter drops of 12% and nearly 28% for the Bloomberg and 
Goldman indices, respectively, brought the curtain down on the full year of 2014 with 
declines of 17% and 33% for the two major commodity indices.  Brent Crude oil suffered 
the worst decline in the commodity complex with a 4Q decline of 40% and a calendar 
year 2014 slide of a staggering 47%.  Unleaded gasoline and WTI crude followed closely 
with calendar year declines of 44% and 42%, respectively. 
 
Macroeconomic Environment 

A massive slide in oil prices and a coincident rally in the U.S. dollar were the hallmark 
economic trends in the latter half of 2014. Much of the world is suffering from very slow 
economic growth; the UK and U.S. are showing the strongest growth in the developed 
world (+2.6% and +5.0% annualized rate, respectively) while the Eurozone is teetering 
on the edge of recession.  Austria, Italy and Japan posted fractional GDP contractions in 
the latter half of 2014.  Global inflation rates also show significant decoupling; however, 
the impact of falling energy prices has pushed headline inflation rates lower in most 
countries. The Eurozone is experiencing deflation; December’s data showed a 0.2% drop 
in prices over the previous 12 months.  Japan is currently reading the highest inflation 
rate in the developed world at 2.4%; however, much of that positive number appears to 
be due to the spring consumption tax hike and will likely retrace to a fractionally negative 
number in the spring of 2015. 
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Inflation in the U.S. remains quite low, with both headline and core readings firmly 
below 2% for much of 2014.  Most recently, core CPI read 1.7% for the 12-months ended 
Nov14, while headline CPI was pushed lower by the oil slide and was 1.3% for the same 
period.  Among CPI components, food and housing rose most rapidly at +3.2% and 
+3.0%, respectively.  The energy component contracted 4.8% while education & 
communication declined by 4.0%.  It is important to recognize that both food and energy 
prices are volatile and any rebound in oil will pass directly into headline CPI. 
 
The impact of the 50% drop in oil prices is drastic and has both winners and losers.  
Russia is in the losing camp as a significant amount of government revenue comes from 
energy sales.   Russia has already made capital infusions, both through debt and equity, 
into three of its largest banking institutions.  Similarly, Venezuela relies heavily on oil 
sales to fund its government.  Both countries are experiencing currency devaluations and 
stunningly high inflation rates (Russia: 11.4%, Venezuela: 63.4%).  Conversely, 
countries with significant external energy needs should feel a meaningful benefit from 
lower oil prices.  Specifically, Japan and much of Europe are heavy importers of oil; 
more than 3.5% of GDP in the case of Japan, and over 2% of GDP in Germany, France, 
and Italy. 
 
GDP growth has slowed in much of the developed world and recession looms over large 
swaths of the globe.  Parts of the Eurozone have already tipped into recession and 
aggregate growth has slowed to just 0.3%.  The European Central Bank announced in 
December that it is considering a full blown “Q€” in 2015.  Initial quantitative easing in 
Europe last fall was limited to “covered bonds” in contrast to the ECB now considering 
purchases of sovereign debt of member countries.  Slow growth and the anticipation of 
Q€ has driven interest rates in Europe to new lows.  Ten-year government debt yields sit 
below 2% for nearly every country in developed Europe and many are well below 1%.  
Japan is in a similar situation with 10-year JGBs yielding just 0.3%.  These low yields 
partially explain the recent strength in the U.S. dollar as the roughly 2% yield on the 10-
year U.S. Treasury note is attracting significant foreign capital.  The resultant rally in the 
dollar has pushed the currency to its highest level since 2006 against the euro and since 
2007 against the yen. 
 
U.S. economic indicators have been fairly robust in 2014.  Consumer confidence has 
risen meaningfully and the December reading set a post-recession high.   Continuing 
strength in the job market coupled with falling gasoline prices and rising wages and asset 
prices have consumers feeling better than at any point in the past 6 years.  U.S. GDP is 
also quite strong with the most recent revision of 3Q14 GDP rising to 5%.  Following a 
4.6% expansion in 2Q14, 2014 as a whole should shape up quite well despite a notable 
stumble of -2.1% in 1Q14 that was blamed largely on harsh winter weather.  Looking 
forward, the Fed Open Market Committee sees these trends continuing with forecasts of 
2.8% real GDP growth for 2015 and 2016 and a continued decline in unemployment to 
5.1% by 2016. 
 
Equity Results 

U.S. large and mid-capitalization equities dominated global equity performance in 2014 
with returns in excess of 13% for the year.  U.S. small and micro caps enjoyed a rally in 
the fourth quarter and posted the best equity results for final 3 months of the year (4Q14 - 
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R2K: +9.7%, Rmicro: +11.2%); however, a major selloff earlier in the year kept calendar 
year performance well behind large and midcaps. The strength in U.S. equities was in 
direct contrast to weakness elsewhere among foreign equities.  Non-U.S. equities, both 
developed and emerging, fell in 4Q14 and CY2014 as currency impacts pushed positive 
local currency returns in the low-mid single digits to meaningfully negative U.S. dollar 
performance. Europe suffered big currency declines in the euro, UK pound, and Swiss 
franc. Japan also felt its currency weaken notably against the dollar as did a number of 
emerging markets. 
 
Developed foreign equities managed positive returns in local currency terms; however, 
significant dollar strength versus most currencies pushed returns sharply lower in U.S. 
dollar terms for the fourth quarter (MSCI EAFE Local: +1.8%, EAFE US$: -3.6%). In 
contrast to the U.S., style provided some differentiation overseas as growth outperformed 
value in developed markets (EAFE Growth: -2.3%, Value: -4.9%). Small caps 
outperformed larger issues (EAFE SC: -2.3%). Emerging market equities trailed 
developed in local and U.S. dollar terms (MSCI EM Local: +0.1%, EM US$: -4.4%). On 
a country specific basis, Hong Kong equities generated the strongest returns among 
developed nations (MSCI Hong Kong US$: +3.1%). Norway’s equity market fell sharply 
(MSCI Norway US$: -25.0%) and occupied the bottom rung of the developed market 
performance ladder as falling oil prices negatively impacted both equities and the 
Norwegian krone in the oil rich nation. Russia (MSCI Russia US$: -32.8%) occupied the 
same position among emerging countries and for similar reasons; oil and currency.  China 
was the best performing country globally with a 7.2% advance in the fourth quarter. 
 
Fixed Income Results 

The Barclays U.S. Aggregate Index returned 1.8% in the fourth quarter, bringing 2014 
returns to a very respectable 6.0%. Yields fell during the quarter and the yield curve 
continued its flattening trend. The 10-year U.S. Treasury finished the year at 2.17%, 87 
bps lower than 12/31/13 and 35 bps lower than 9/30. The 30-year bond fell 121 bps in 
2014 while the 2-year note rose 29 bps. Long Treasuries returned 9% for the quarter and 
25% for the full year. Treasuries maturing in 1 – 5 years returned 0.5% for the quarter 
and were up only 1.2% for the year. The decline in Treasury yields was largely blamed 
on strong foreign demand given the attractiveness of U.S. interest rates relative to other 
developed economies. The shifting curve shape, meanwhile, reflects expectations for an 
eventual Fed rate hike and benign inflation. However, the path to higher rates remains 
somewhat opaque given the problems overseas and fears over deflation. TIPS 
underperformed nominal Treasuries as prospects for inflation all but evaporated with the 
collapse in oil prices. The 10-year breakeven rate, which measures expectations for 
consumer prices over ten years, narrowed to 1.68% from 1.97% at the end of the 3rd 
quarter and 2.24% at the start of the year. The Barclays TIPS Index fell 3 basis points for 
the quarter and rose 3.6% for the year, far short of its nominal Treasury counterparts.  
Within the Aggregate Index, corporates underperformed like-duration U.S. Treasuries by 
112 bps in the fourth quarter with energy-related credits faring the worst. The energy 
sector underperformed Treasuries by more than 460 bps. The Barclays High Yield Index 
returned -1.0% for the quarter, trimming its full year return to 2.5%. Energy comprises 
about 15% of this Index, and energy-related high yield credits sank more than 10% over 
the quarter.  Bank loans also trailed in both the fourth quarter (S&P LSTA: -0.5%) and 
over the full year (+1.6%). 
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Closing thoughts 

As 2014 closed and 2015 commenced, global economic decoupling seemed to accelerate.  
The U.S. clearly enjoys the strongest growth in the developed world and little growth is 
to be found elsewhere, with the possible exception of decent trends in the UK.  Global 
bond yields and inflation readings reflect this dichotomy as the U.S. enjoys low, but still 
positive, interest and inflation rates while Europe and Japan have near zero interest rates 
and teeter on the edge of deflation. 
 
U.S. equity markets concluded 2014 just below record highs set in the last week of 
December (S&P 500: 2,090.57, DJIA: 18,053.71).  Equity valuations continued to rise 
beyond long term averages; however, with the strong economy and earnings growth, 
valuations might be characterized as “full” but not “stretched.”  Currently nine of the ten 
S&P economic sectors are trading above 10-year average valuations; Utilities are the only 
exception.  U.S. bonds and the U.S. dollar are in high demand as foreign investors look 
enviously at better yields and safety afforded in U.S. paper. 
   
With expectations of muted returns and higher volatility, prudent asset allocation and risk 
assessment based on future capital needs for both plan sponsors and individual investors 
remains Callan’s recommended course. 
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CSF Performance 
Overall, the Common School Fund had a calendar year return of 6.7 percent, 35 basis 
points better than the fund’s policy benchmark. For the calendar year, four of the seven 
active public equity managers exceeded their respective benchmarks.  One U.S. equity 
manager was replaced during 2014. A peer comparison of the performance reveals that 
the CSF ranks very well.  According to the Trust Universe Comparison Service (TUCS), 
the CSF ranked at or above the top-quartile for funds under $5 billion in total assets, over 
the trailing two through five-year periods.    
 
The two CSF fixed income managers (Western and Wellington) employ an active 
investment strategy that seeks to take advantage of the historical benefit given to market 
participants taking spread risk. The strategy generally involves underweighting treasury 
securities, relative to the index, and overweighting corporate debt. Over the past three 
years, Western and Wellington have returned a combined 4.7percent average annual 
return.  The benchmark for fixed income came in at 3.2 percent over the same period.   
 
Over 10 years, the fund has returned 6.1 percent annually, in line with the long-term 
return objectives of the fund.  Net of contributions and distributions, the fund has 
grown by 34 percent, the past three years, from $1.07 billion, to over $1.43 billion at 
year end 2014. 
 

 
 

 
 

 
Going Forward 
As we regularly report, staff and the OIC’s consultant will continue to monitor the 
performance and risk of the equity manager structure, which will continue to draw upon the 
OPERF manager line up.  As noted earlier, a mid-cap domestic equity manager was replaced 
in late 2014. Additionally, two private equity commitments were added over the past 12 
months. 
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Following is the longer term performance of the Common School Fund for periods ended 
December 31, 2014. 
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  EMV
  $(000's) % 1 YEAR 3 YEARS 5 YEARS 7 YEARS 10 YEARS
TOTAL COMMON SCHOOL FUND 1,433,677 100.0 6.65 13.25 9.94 5.10 6.05
OREGON CSF POLICY INDEX   6.30 12.61 9.37 4.76 6.13

TOTAL DOMESTIC EQUITY 413,232 28.8 11.19 20.53 15.11 7.27 7.19
RUSSELL 3000   12.56 20.51 15.63 7.54 7.94

BLACKROCK S&P 500 INDEX 131,285 9.2 13.69 20.43 15.52   
S&P 500   13.69 20.41 15.45   

MFS ADVISORS 106,467 7.4 10.97 21.01 14.82   
RUSSELL 1000 VALUE   13.45 20.89 15.42   

CLEARBRIDGE INVESTMENTS 34,283 2.4      
RUSSELL MIDCAP        

BOSTON COMPANY 32,218 2.2 2.65 18.53 14.18   
RUSSELL 2000 VALUE   4.22 18.29 14.26   

DELAWARE 108,980 7.6 13.54     
RUSSELL 1000 GROWTH   13.05     

TOTAL INTERNATIONAL EQUITY 349,040 24.3 (1.89) 13.00 7.52 2.12 6.11
OREGON CSF CUSTOM INTL INDEX   (3.87) 8.99 4.43 (0.59) 4.56

PYRAMIS SELECT 129,704 9.0 (4.36) 11.73 6.36   
MSCI WORLD EX US (NET)   (4.32) 10.47 5.21   

ARROWSTREET 151,995 10.6 (0.29) 18.01 10.68   
MSCI WORLD EX US IMI (NET)   (4.45) 10.62 5.52   

GENESIS ASSET MANAGEMENT 34,232 2.4 (1.46) 6.45 4.95   
MSCI EMERGING MARKETS IMI INDE    (1.79) 4.46 1.93   

ARROWSTREET EMERGING MARKET 33,108 2.3 0.40 5.64    
MSCI EMERGING MARKETS   (2.19) 4.04    

BLACKROCK ACWI IMI INDEX 85,337 6.0 4.22 14.73    
MSCI ACWI IMI (NET)   3.84 14.30    

TOTAL FIXED INCOME - CSF 410,236 28.6 6.18 4.69 6.17 5.91 5.51
BC UNIVERSAL   5.56 3.20 4.81 4.99 4.89
WELLINGTON MANAGEMENT COMP 205,539 14.3 5.95 4.24 5.86 6.02 5.55
WESTERN ASSET MANAGEMENT 204,696 14.3 6.41 5.15 6.66 5.93 5.56
BC UNIVERSAL   5.56 3.20 4.81 4.99 4.89

CSF PRIVATE EQUITY 153,408 10.7 21.01 19.60 15.83 6.55  
RUSSELL 3000+300 BPS QTR LAG   21.24 26.71 19.21 10.04  

CSF-CASH INVESTED IN OSTF 22,424 1.6 0.53 0.94 0.76 1.06 2.09
91 DAY TREASURY BILL   0.03 0.07 0.09 0.39 1.56  
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 June 30 2013 Dec 31 2013 June 30 2014 Dec 31 2014

Unclaimed Property 449,446,196                   487,510,838                   489,089,410 522,267,896
Escheatable Property 5,710,326 7,392,526 6,692,114 7,416,683
CSF Corpus 571,287,691 630,014,528 685,109,930 662,217,350

Total Net Asset Value 1,026,444,213 1,124,917,892 1,180,891,454 1,191,901,928

Unrealized Gain/(Loss) 180,964,353 237,272,583 269,854,214 241,774,715

Total CSF at Market 1,207,408,566 1,362,190,475 1,450,745,668 1,433,676,643

CSF Distributions 26,550,033 25,389,627 25,389,626 27,085,187

Summary of Common School Fund Balances
2013-2014

APPENDIX C
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To: Governor Kate Brown 
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From: Mary Abrams, Director 
 
Subject: Draft Candidate Conservation Agreement with Assurances between the 

Department of State Lands and the U.S. Fish and Wildlife Service 
 
PURPOSE 
The purpose of this proposed Candidate Conservation Agreement with Assurances 
(CCAA) is for the Department of State Lands (DSL) to join with the U.S. Fish and 
Wildlife Service (USFWS) to implement conservation measures for greater sage-grouse 
that are consistent with the USFWS’ policy on Candidate Conservation Agreements with 
Assurances (64 FR 32726), and applicable regulations.  The conservation goal of this 
proposed agreement is to contribute to ongoing efforts throughout the range of the 
greater sage-grouse to achieve the protection and management necessary to preclude 
the need for listing of greater sage-grouse and to support the “all lands – all threats” 
goals of Oregon’s SageCon Partnership.  The proposed CCAA deliberately parallels the 
Programmatic CCAAs developed for private lands so implementation can be seamless 
across ownerships.  Upon acceptance of this CCAA, the USFWS will issue to the 
Department, operating under the direction of and on behalf of the State Land Board, an 
Enhancement of Survival (EOS) permit pursuant to section 10(a)(1)(A) of the ESA for a 
period of 30 years. 
 
DISCUSSION 
This proposed CCAA is a voluntary agreement that promotes grazing practices in a 
manner to reduce or eliminate threats to sage-grouse on DSL-managed lands while 
contributing to the economic sustainability of the state’s trust lands and the state’s 
lessees.  Some of the possible Conservation Measures (CMs) listed in the agreement 
include improved livestock distribution through salting or water developments; reducing 
disruptive activities in late spring months within 0.6 miles from an occupied lek; and 
marking livestock fences in identified high-risk areas.  These practices may be applied 
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directly by DSL, or in cooperation with lessees under the existing terms of forage 
leases.  These practices will be beneficial to sage-grouse and will ensure the state’s 
forage leasing program can continue without additional restrictions if the species is 
listed in the future.  Since the agreement is voluntary, DSL can end it at any point.  
Although in doing so, any assurances and incidental take coverage under the EOS 
permit would terminate. 
 
By way of this CCAA, DSL agrees to maintain contiguous habitat by avoiding further 
fragmentation and to address all other threats to sage-grouse and their habitats within 
their control with one or more CM.  A CM is defined as an activity or action which, when 
implemented or continued to be implemented, will reduce or remove threats to sage-
grouse and will improve or maintain their habitat.  By doing this, DSL lands will meet the 
“CCAA Standard.”  Covered activities under this agreement include existing agricultural 
as well as forage leases.  Any proposed future development of state land, such as 
additional agricultural conversions and renewable energy developments within the 
covered area, will be evaluated separately and under development and mitigation 
strategies being developed by the state’s SageCon Partnership.  
 
The covered area incorporates approximately 611,000 acres of Common School Trust 
lands in 117 grazing leaseholds, omitting 38 grazing leases outside sage-grouse 
habitat. 
 
For each individual parcel, DSL will develop a Sage-Grouse Habitat Assessment that 
includes specific conservation measures appropriate to that location to address threats 
to sage-grouse and their habitat. Over time these conservation measures together with 
similar actions on private land and federal grazing allotments are intended to improve 
habitat and ensure the survival of the species (see Appendix A of the attached Draft 
CCAA). 
 
Management through the CCAA is consistent with the agency’s mission of ensuring a 
legacy for Oregonians and their public schools through sound stewardship of state trust 
lands; and upholding the trust mandate of maximizing revenues to the Common School 
Fund through sound techniques of land management. 
 
CURRENT STATUS 
The draft CCAA and accompanying Environmental Assessment are currently in a 30-
day public review period in the Federal Register.  The draft is being reviewed for any 
needed changes in wording or terms and should be ready for final signature before the 
end of May. 
 
APPENDICES 
A. Draft Candidate Conservation Agreement with Assurances 
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EXECUTIVE SUMMARY 
 
Greater sage-grouse (Centrocercus urophasianus; hereafter referred to as ‘sage-grouse’) have 
declined across their range for a variety of reasons and now occur in 11 states and two Canadian 
provinces.  On March 23, 2010 the U.S. Fish and Wildlife Service (FWS) released its finding 
that the sage grouse warranted listing under the Endangered Species Act (ESA), but listing was 
precluded by other, higher priority actions (75 CFR 13909).  The primary threats to sage-grouse 
identified in this finding are habitat loss, fragmentation and degradation.  Other threats include 
an increase in the use of sagebrush habitat for renewable energy, such as wind power and spread 
of West Nile virus.  While improperly managed livestock grazing was identified as a threat FWS 
noted: “There are data to support both beneficial and detrimental aspects of grazing (Klebenow 
1981, p.122; Beck and Mitchell 200, p.993), suggesting that the risk of livestock grazing to sage-
grouse is dependent on site-specific management” (75 FR 13998).  Positive impacts of livestock 
grazing could include increased brood use of lightly to moderately grazed areas (as opposed to 
ungrazed or heavily grazed areas),the maintenance of large areas of contiguous sagebrush, and 
the ability of ranchers and range managers to detect weed infestations early (increasing the 
likelihood that weed control will be successful).  A neutral impact could be the maintenance of 
perennial bunchgrasses with moderate levels of livestock use.  A negative effect could be a 
reduction in residual perennial grass cover at nesting sites (i.e. visual obstruction). 
  
In anticipation of a final listing decision by the FWS, the Oregon Department of State Lands 
(DSL) requested assistance from FWS in developing a sage-grouse strategy for grazing 
management activities that could offer DSL assurances their operations could continue in the 
event the species was listed under the ESA.  DSL and FWS have developed this Candidate 
Conservation Agreement with Assurances (CCAA). 
 
A CCAA is a voluntary agreement whereby landowners agree to manage their lands to remove 
or reduce threats to species at risk of being listed under the ESA.  In return for managing their 
lands to the benefit of species at risk, landowners receive assurances against additional 
regulatory requirements should that species ever be listed under the ESA.  Under a CCAA, the 
FWS will issue DSL an Enhancement of Survival (EOS) permit pursuant to section 10(a)(1)(A) 
of the ESA for a period of 30 years.  Since the agreement is voluntary, DSL can end it at any 
point, although in doing so they would give up any assurances, and coverage under the EOS 
permit would terminate.  This agreement can also be updated and revised through adaptive 
management procedures so that it will continue to provide added conservation benefits for sage-
grouse. 
 
The purpose of this CCAA is to reduce or eliminate negative impacts of rangeland management 
practices to sage-grouse and to maintain and support livestock grazing practices that are 
beneficial or neutral to sage-grouse on State Trust lands administered by DSL in Oregon.  
Livestock production is a primary use of Oregon’s public rangelands, and listing the sage-grouse 
could have significant impacts on this use, as well as communities and livelihoods which depend 
on livestock production.  This CCAA is an important component of a strategic, landscape-level 
approach to address the conservation needs of sage-grouse in Oregon. 
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This CCAA provides a framework for DSL often working in partnership with lessees to 
voluntarily implement conservation measures (CM) for sage-grouse on DSL administered lands 
in Oregon, beyond measures they are already required to implement by state regulation. 
 
This CCAA includes: 
 A general description of responsibilities for both parties, and the area covered under the 

CCAA; 
 Background, status and general threats to sage-grouse for the covered area, and 

conservation measures needed to remove or reduce those identified threats;  
 Expected benefits of prescribed actions in relation to the five threat factors the FWS is 

required to evaluate when considering a species for listing; and 
 Level of take likely to occur from activities on enrolled lands, assurances, monitoring, 

and annual reporting 
 

PURPOSE 
  
The purpose of this CCAA is to conserve sage-grouse on Oregon State Trust Lands administered 
by the Department of State Lands.  The conservation goal of this Agreement is to contribute to 
ongoing efforts throughout the range of sage-grouse to achieve the protection and management 
necessary to preclude the listing of greater sage-grouse.  The conservation goal will be met by 
giving DSL incentives to implement conservation measures through regulatory certainty 
concerning land use restrictions that might otherwise apply should the greater sage-grouse 
become listed under the ESA.  The CCAA supports ongoing efforts to sustain and enhance the 
existing populations of the species.   
 
This Candidate Conservation Agreement with Assurances (CCAA) promotes grazing practices 
that reduce or eliminate threats to sage-grouse on DSL managed lands and ensures grazing 
practices that are neutral or beneficial to sage-grouse can continue unaffected if the species is 
listed in the future, while contributing to the economic sustainability of the State’s Trust Lands, 
the State’s lessees, and maintaining the ranching culture and agricultural way of life in Southeast 
Oregon. 
 
INTRODUCTION 
 
This agreement recognizes that Oregon State’s Trust Lands in Southeast Oregon have 
contributed to the well-being of Greater sage-grouse (Centrocercus urophasianus; hereafter 
referred to as ‘sage-grouse’) by providing large areas of continuous, high quality habitat on 
public trust lands. In addition, the continued sustainability of these operations is a primary means 
of preventing further habitat fragmentation and loss.1 This CCAA provides the State assurances 
that land management practices associated with forage lease management can continue in the 
event sage-grouse is listed under the Endangered Species Act (ESA), while also identifying 
opportunities to provide additional benefits by reducing or removing existing threats to sage-
grouse.  
 

                                                 
1 Habitat fragmentation is the breaking up of sage-grouse habitat into smaller parcels, creating discontinuous habitat. 
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A CCAA is a voluntary agreement whereby a landowner agrees to manage their lands to remove 
or reduce threats to a species that may become listed under the ESA.  In return for managing 
their lands to the benefit of a species at risk, landowners receive assurances against additional 
regulatory requirements should that species ever be listed under the ESA. 
  
DSL, operating under the direction of and on the behalf of the State Lands Board and the 
Common School Fund, has requested an Enhancement of Survival (EOS) permit pursuant to 
section 10(a)(1)(A) of the ESA for a period of 30 years.  Since the agreement is voluntary, DSL 
can end it at any point, although in doing so, any assurances and incidental take coverage under 
the EOS permit would terminate. 
 
By this CCAA DSL agrees to maintain contiguous habitat by avoiding further fragmentation and 
to address all other threats to sage-grouse and their habitats within their control with one or more 
Conservation Measures (CMs).  A CM is defined as an activity or action which, when 
implemented or continued to be implemented, will reduce or remove threats to sage-grouse and 
will improve or maintain their habitat. By doing this DSL lands will meet the “CCAA 
Standard”2. 
 
DSL, in coordination with the FWS and other partners, will utilize State statutes, administrative 
rules, forage leases, Leasehold (Rangeland) Management Plans and Annual Operating Plans as 
existing and from time to time revised for individual leaseholds, as the collective commitment 
and performance under the EOS permit.  
   
This ownership-wide strategy allows DSL to identify issues and opportunities appropriate to all 
DSL managed lands as well as those unique to individual parcels that may be addressed by 
specific CMs. This CCAA provides, in Appendix A, a comprehensive list of specific CMs from 
which DSL can select those measures most appropriate to individual parcels that will adequately 
address the identified threats to sage-grouse. This CCAA also provides DSL the opportunity to 
develop additional CMs when an appropriate CM cannot be found in Appendix A. 
 
The goals this CCAA is designed to meet are: 

• The conservation goal of this Agreement is to contribute to ongoing effort throughout the 
range of sage-grouse to achieve the protection and management necessary to preclude the 
need to list greater sage-grouse as threatened or endangered under the ESA. 

• Provide DSL and Lessees assurances that current ranch and land management practices 
covered by this CCAA will continue in the event sage-grouse is listed under the ESA, 
provided that the CCAA is being implemented as agreed upon. 

• Support implementation of the sage-grouse Conservation Assessment and Strategy for 
Oregon (Hagen 2011). 

• Implement CMs that reduce or remove threats to sage-grouse through proactive ranch and 
land management, providing comprehensive conservation to meet the CCAA standard. 

                                                 
2 The CCAA standard is: “When evaluating a potential CCAA, the FWS must determine that the benefits of 
conservation measures to be implemented by a property owner under a CCAA, when combined with those benefits 
that would be achieved if the conservation measures were also to be implemented on other necessary properties, 
would preclude or remove any need to list the covered species.” 
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• Serve as an umbrella document for CMs implemented by lessees and those implemented 
directly by DSL. 

• Serve as an important component of a larger, landscape-level approach to address the 
conservation needs of sage-grouse in Oregon. 

• Recognize the interrelated nature of public and private land and the contribution to sage-
grouse conservation made by working ranches. 

• Provide an ecological approach to maintain current sage-grouse habitat and to improve 
habitat that is not meeting conservation objectives, as identified in DSL’s baseline 
assessment. 

 
This species is currently a candidate for listing under ESA; it is not listed. Therefore, there are no 
ESA regulations related to sage-grouse currently impacting DSL managed lands and livestock 
operations.  In Oregon, the sage-grouse is currently managed by Oregon Department of Fish & 
Wildlife (ODFW). 
  
Species Distribution and History 
Prior to settlement in the 19th century, sage-grouse inhabited 13 western states and three 
Canadian provinces, and their potential habitat covered over 463,509 square miles.  Sage-grouse 
have declined across their range due to a variety of causes and now occur in 11 states and two 
Canadian provinces. Overall, the species distribution and numbers have shown a decreasing 
trend.  Many factors played a role in reducing sage-grouse from an abundant, broadly distributed 
species, but the primary threat across their range is loss of habitat due to increased surface 
disturbance and general fragmentation of the landscape.  
   
In Oregon, sage-grouse were once found in most grass land and sagebrush habitats east of the 
Cascades. European settlement and conversion of sagebrush steppe into agricultural production 
led to extirpation of the species in the Columbia Basin by the early part of the 1900s, but 
sagebrush rangelands have persisted, particularly in southeast Oregon. Sage-grouse populations 
have fluctuated markedly since the mid-1900s, with notable declines in populations from the 
1950s to early 1970s. Oregon sage-grouse numbers apparently have declined over the long-term 
(Hagen 2005). However, population indices over the last 30 years suggest a relatively stable 
statewide population (Hagen 2011).  Reasons for these losses likely are the cumulative effects of 
habitat loss and degradation, changes in predator control methods, and increases in human 
disturbance (Hagen 2005).  Habitat loss and fragmentation are the primary cause for long-term 
changes in population abundance and distribution. Additional threats include, sagebrush removal, 
agricultural conversion, drought, rising CO2 levels, flooding, West Nile virus, unmanaged or 
improper grazing, feral horses, recreation, predation3, sagebrush defoliating insects (Aroga moth, 
Aroga websteri), and energy development and other infrastructure (USFWS 2010).  
 
Throughout sagebrush habitat in Oregon, wildfire in low elevation sagebrush and the resultant 
increase of exotic annual grasses, as well as juniper encroachment in high elevation sagebrush 
due to lack of fire are the two largest factors causing habitat loss. 
                                                 
3 Predation may be underestimated as a limiting factor to sage-grouse population success in much of its occupied 
habitat (Coates and Delehanty 2010; Coates et al. 2008; Dinkins et al. 2012; Kolada et al. 2009; Kolada et al 2009b; 
Moynahan et al. 2007; Willis et al. 1993). In particular the impacts of predation on sage-grouse can increase where 
habitat quality has been compromised by anthropogenic activities (Coates 2007; Bui 2009; Hagen 2012). 
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Current harvest management is not considered a significant threat to sage-grouse populations. 
(USFWS 2010)  In southeastern Oregon there are healthy populations of sage-grouse with 
limited hunting. ODFW allows harvest of up to 5% of the projected fall population of birds and 
in practice harvest has been estimated at less than 3% of the fall population in hunted areas. 
(Hagen 2005). Current research found that such limited hunting does not affect populations 
(Connelly et al. 2000; Sedinger et al. 2010).  Harvest of sage-grouse is currently permissible 
under Oregon law. Hunters contribute to sage-grouse management by submitting wings of 
harvested birds to ODFW, allowing biologists to learn more about age, sex, reproductive 
success, and distribution of the species. 
 
Listing 
Between 1999 and 2003, the FWS received eight petitions to list various populations of sage-
grouse under the ESA.  On January 12, 2005, the FWS published a finding that the sage-grouse 
did not warrant range-wide protection under the ESA (70 FR 2244).  This “not warranted” 
finding was challenged in court, and in December 2007, a federal judge ordered the FWS to 
reconsider its decision.  On March 23, 2010, the FWS published a range-wide “warranted but 
precluded” finding (75 FR 13909).  The 2010 finding indicated that sage-grouse warrant listing 
under ESA, but higher priority species precluded proceeding with a listing rule at that time, 
thereby conferring candidate status on the sage-grouse. The primary range-wide threats to sage-
grouse, as defined in the 2010 finding, are:  1) habitat loss, fragmentation and degradation; and 
2) inadequate regulatory mechanisms.  In the 2010 FWS finding, additional threats were 
identified including an increase in the use of sagebrush habitat for renewable energy such as 
wind power and the spread of West Nile virus. 
 
CCAA Development  
In anticipation of a final listing decision by the FWS, DSL requested assistance from FWS in 
developing a sage-grouse strategy for land management activities that could offer DSL 
assurances their practices could continue in the event the species was listed under the ESA.  DSL 
indicated a desire to develop an “all lands – all threats” CCAA.  However in a letter from the 
FWS dated November 2, 2012 the FWS indicated that this CCAA should be limited to rangeland 
(livestock) production.  Livestock production is a primary use of DSL’s rangelands, and listing 
the sage-grouse could have a significant impact on this use and the communities of Southeast 
Oregon. 
 
Information on existing conditions, status, and threats in this CCAA is summarized from the: 

• Oregon Department of Fish and Wildlife’s Greater sage-grouse conservation assessment 
and strategy for Oregon (hereafter referred to as ‘ODFW Strategy’) (Hagen 2011)  

• FWS March 23, 2010, 12-month Finding (75 FR 13910) 
• FWS January 12, 2005, 12-month Finding (70 FR 2243) 
• Greater sage-grouse ecology and conservation of a landscape species and its habitat 

(Knick and Connelly 2011). 
We refer the reader to these documents for a more in-depth analysis. 
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1. Factors Affecting the Species 
The long-term persistence of sage-grouse will depend on maintenance of intact shrub steppe 
landscapes as well as associated riparian and meadow habitats that serve as important brood 
rearing habitat.  Sage-grouse are landscape-scale species and the destruction and fragmentation 
of their habitat has contributed to significant population declines throughout its range over the 
past century.  If current trends persist, many local populations may disappear in the next several 
decades, with remaining fragmented populations vulnerable to extinction.  Habitat fragmentation 
is the most significant threat to the long-term persistence of sage-grouse.  Threats to sage-grouse 
and their habitats are outlined in Appendix A with corresponding CMs.  
 
2. Conservation Approach 
The basic conservation approach described in this CCAA is an ecologically-based approach to 
maintain current sage-grouse habitat and to improve deficient habitat. This approach relies on 
habitat models (Appendix C) that describe factors that impact plant community composition and 
structure over time. These models indicate specific threats that can be influenced by management 
to improve habitat quality for sage-grouse; these threats are, in turn, the basis for habitat-related 
CMs (Appendix A). Also identified are species-specific threats and associated CMs for non-
habitat factors that directly (e.g. West Nile virus) and indirectly (e.g., insecticide use) impact 
sage-grouse populations (Appendix A).     
 
 3. Baseline Inventory and Apparent Trend   
Beginning summer 2013 through summer 2014 DSL conducted an inventory of leased 
rangelands.  This inventory is associated with the 15 year renewal of the majority of currently 
active leases concluding in February, 2015.  This inventory process has been modified to 
incorporate acquiring necessary baseline information, apparent trend determination and initial 
identification of potential conservation measures. (See Sage Grouse Habitat Assessment 
(SGHA), Appendix B, and Leasehold Inventory Sheet, Appendix D-1). Sage Grouse Habitat 
Assessments will serve as site specific plans for the DSL lands within the covered area and will 
be reviewed by FWS to ensure they meet the CCAA standard.  A minimum of 25% of the 
SGHAs will need to be reviewed and approved by FWS before the permit issued as part of this 
agreement becomes effective.  Additionally, FWS will have three years to review all baseline 
data within the covered area and make sure the CMs being implemented are adequate. 
 
Included in the baseline inventory is identification of sage-grouse habitat or non-habitat based 
on: 
 
Core Area Habitat or Preliminary Primary Habitat (PPH):  Areas identified as having the highest 
conservation value to maintaining sustainable sage-grouse populations in the ODFW Sage-
grouse Conservation Assessment and Strategy for Oregon which includes known breeding, late 
brood-rearing, and known winter concentration areas.  These areas also correspond to Priority 
Areas for Conservation (PAC’s) as identified in the FWS 2013 Conservation Objectives Team 
Report which includes the most important areas for maintaining sage-grouse representation, 
redundancy, and resiliency across the landscape. 
 
Other Occupied Habitat: Areas of occupied seasonal or year-round habitat outside of Core Area 
Habitat. This includes areas described in the ODFW Sage-grouse Conservation Assessment and 
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Strategy for Oregon as Low Density Habitat.  It also includes additional areas of potentially 
suitable sagebrush habitat referred to as Priority General Habitat (PGH). 
 

• DSL staff will conduct this initial baseline inventory, assessment of ecological states and 
identify primary threats if any, and the CMs that will address those threats.  

• The baseline data for long term monitoring (trend) has been collected, summarized, and 
completed prior to September 2014 for leaseholds expiring on February 28, 2015.  
Currently unleased parcels and leaseholds not expiring on February 28, 2015 will be 
completed prior to September 2015.  

• DSL participates as a member of all Rangeland Fire Protection Associations (RFPAs) in 
which DSL lands are located to proactively protect land from fires (see CM6d on p.38)  

• DSL maintains a Fire Suppression Agreement with The United States Department of 
Interior Bureau of Land Management.  

4. Lease Contracts, Leasehold Management Plans and Annual Operating Plans 
DSL managed rangelands in addition to statutory and administrative guidelines are, where 
leased, administered under contractual relationships between the State and individual lessees.  
DSL retains management control of the land and may undertake needed actions independently of 
lessees, in partnership with lessees, or direct lessee actions as appropriate under the terms of the 
lease contracts.  Leasehold Management Plans (LMPs) and Annual Operating Plans (AOPs) are 
tools described in the lease contract and used to further specify management requirements unique 
to a leasehold or pasture.  Where identified conservation measures such as grazing management, 
drought, juniper removal or wildfire are directly associated with lessee use of the parcel, LMPs 
or AOPs may be utilized to direct needed actions to implement prescribed conservation measures 
by the lessee.  
 
As mentioned in Section 3 above, Sage Grouse Habitat Assessments will serve as site specific 
plans for the DSL lands within the covered area and will be reviewed by FWS to ensure they 
meet the CCAA standard. The SGHAs will contain all of the CMs required to address the threats 
to sage-grouse on each individual parcel. Section 5 below describes how CMs will be selected 
for each parcel. SGHAs will be dynamic documents updated and revised as informed through 
annual monitoring and adaptive management (see Section 6 below). The SGHAs will 
collectively serve to help prioritize and direct DSL actions and range improvement projects.  
Specific CMs may be incorporated in LMPs which constitute binding contractual amendments to 
leases. AOPs may incorporate changes to the implementation of the CMs on an annual and 
individual lease basis.  
 
5. Conservation Measures Development  
DSL will promote good land stewardship by implementing actions on their managed lands that 
benefit sage-grouse. DSL will identify threats and select CMs identified in this CCAA for 
application to their managed lands and will describe specific conservation practices that will be 
implemented on DSL managed lands to maintain, rehabilitate, or enhance habitat for the species, 
and remove or reduce any unfavorable impacts to the species arising from the management of 
these lands.  Since all appropriate CMs cannot be anticipated, additional CMs can be included 
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which were not identified in this CCAA that support healthy sage-grouse habitat, provided DSL 
and FWS mutually agree to the CM. 
 
The overall management approach is to stratify the lands based upon the ecological requirements 
for sage-grouse habitat, and then identify the current state of that habitat for each plant 
community (determined by initial baseline inventory). Once identified, each plant community 
may transition (change) due to impacts on the site which may be natural, influenced by man, or a 
combination of both. Those actions that cause transition to improve or maintain sage-grouse 
habitat are considered conservation measures (CMs); the actions or impacts which degrade sage-
grouse habitat are considered threats to the habitat. The ecological model, “state and transition” 
(Appendix C) demonstrates this process by plant community in a flow chart. An associated set of 
flow charts located in Figure 1. Page 14, describe the step-by-step process for habitat 
stratification and identifying current states of plant communities. Derived from that 
classification, the flow charts continue on, identifying potential threats and CMs that will 
maintain or improve sage-grouse habitat. Through annual monitoring (apparent trend) of the 
plant communities and long term monitoring (trend) the direction of transition of habitat can be 
determined, which will then be used to make informed decisions on habitat management.  
 
The process of selecting and/or developing specific CMs for individual leaseholds or pastures 
will be based on the threats identified for the parcel in the baseline inventory.  DSL will identify 
specific threats and select and/or develop CM(s) to remove or reduce each threat. Each identified 
threat within the control of DSL will be addressed and will have one or more corresponding 
CM(s); the FWS and DSL recognize not every potential CM listed for a particular threat is 
appropriate for a given parcel.  Therefore, CMs selected or developed will be based on their 
likely effectiveness, ability to be implemented, and should be the most beneficial for sage-grouse 
conservation on that particular parcel. 
 
If no threats are identified or if current management is addressing identified threats, a description 
of current management and a monitoring strategy will suffice.  On all enrolled lands DSL agrees 
to CM 1: Maintain contiguous habitat by avoiding further fragmentation. The objective for 
this CM is for no net loss in 1) habitat quantity (as measured in acres) and 2) habitat quality (as 
determined by the ecological state). The baseline determination of habitat quality and quantity 
will be completed during the baseline inventory and will serve as a reference point in meeting the 
objective for CM 1. 
 
While this is the objective on CM 1, FWS and DSL understand that changes out of the control of 
DSL will be handled as a changed circumstance. If changed circumstances occur, conservation 
measures need to be included consistent with Section 14. Changed Circumstances. CM 1 does 
not exclude CMs that might create a short term loss of habitat quality or quantity because such 
measures are intended to result in a long term improvement to sage-grouse habitat. 
 
While these CMs should apply across the landscape, there may be circumstances where site-
specific modifications or conditions warrant changes to the standard prescriptions.  Changes to 
CMs and or development of CMs will occur in consultation with and must have concurrence 
from the FWS.  DSL will note those changes for enrolled properties, including rationale or 
justification for any modifications. 
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This CCAA incorporates by reference all conservation strategies in the ODFW Strategy (Hagen 
2011) that are relevant to DSL managed lands. DSL and FWS will draw from those strategies 
while developing CMs and implementing actions for sage-grouse on DSL managed lands under 
this CCAA. However, it is unlikely that the ODFW Strategy and this CCAA cover all needs for 
certain circumstances, so site specific measures outside of these references will be determined, as 
necessary.  
 
6.  Inventory and Monitoring Protocols 
The overall management goal is to facilitate maintenance of, or transition to, a desired 
ecological state that can serve the habitat needs of sage-grouse using an ecologically-based 
model (see state and transition diagrams for low elevation, high elevation, and riparian habitat 
shown in Appendix C). Additional conservation measures may be used to further increase the 
quality/value of sage-grouse habitat (e.g., timing of grazing in nesting habitat) or mitigate 
species-specific threats (e.g., raptor perches in the vicinity of essential habitat).  However, 
focusing on species-specific conservation measures in habitat that is in, or at risk of, transition to 
a non-desired state can divert resources from addressing underlying ecological issues that 
ultimately define the current and future value of such habitats to sage-grouse and other sagebrush 
obligate wildlife species.  For this reason, an ecologically-based model will be used to determine 
inventory, monitoring, and conservation needs (for a detailed explanation of State and Transition 
Models, see Appendix C). 
 
This section: 

• Explains how individual parcels are classified for upland and riparian sites (Site Selection 
Protocol); 

• Visually depicts with a flow chart the stepwise process of inventorying the existing 
habitat conditions and establishing a data base for long term monitoring (Figure 1); 

• Provides criteria for each ecological state and visually depicts how information about the 
current ecological state of the pasture or leasehold feeds into the process of identifying 
potential threats, relevant objectives, needed conservation measures, and associated 
monitoring (Figures 2-5); 

• Explains the purposes of long term monitoring (trend) and annual monitoring and refers 
the reader to each method’s protocols and forms. 
 

Site Inventory Protocol 
A. Background information-Blocked leaseholds are divided into pastures as inventory and 

monitoring units.  Isolated parcels are generally treated as a single management unit and 
may be mapped in conjunction with adjacent private or BLM pastures.  DSL data sets 
generally include the following background information for each leasehold or pasture: 
aerial photographs, satellite imagery, written histories, disturbance history (e.g., burn 
maps), management history, property maps, plant species lists, ecological sites and site 
descriptions, improvement locations and soil maps. 
 

B. Stratify by habitat suitability using existing data-Leaseholds or pastures have been or will 
be inventoried and stratified into areas of: 
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a.  existing suitable sage-grouse habitat (i.e., low elevation ecological states A, B, 
and D; mid elevation ecological state A,B; high elevation ecological states A and 
B; lotic riparian ecological states characterized by consistent access to floodplain) 
or,  

b. potentially suitable sage-grouse habitat (i.e. low elevation ecological state C; mid 
elevation ecological states  C, D, and E; high elevation ecological states C, D, and 
E; lotic riparian ecological states without consistent access to floodplain) and, 

c. areas of persistently unsuitable habitat (e.g., historically non-habitat or 
permanently converted habitat – infrastructure, agriculture,  etc.) (see Figure 1).  

 
C. On-site documentation of upland ecological states -The upland property has been 

stratified by management unit (typically by pasture). Each upland management unit will 
be stratified into the two primary ecological types (i.e., high elevation sagebrush 
rangeland and low elevation sagebrush rangeland) using a combination of existing 
knowledge and/or data, ecological site descriptions, GIS techniques, and field 
reconnaissance. Ecological types within management units will be stratified by the 
ecological states described in their respective state and transition model. Preliminary 
ecological state strata will be determined using existing vegetative data from prior and 
current inventorying efforts and available GIS data. The resultant preliminary strata will 
be used to direct any additional habitat inventory efforts.  
 

D. Monitor upland trend sites: establishing an apparent trend– Sites which are representative 
of the ecological status of a pasture will be selected during baseline inventory using 
ocular assessment if not previously selected during normal rangeland analysis and 
ongoing monitoring. In addition to gathering data to establish apparent trend, these sites 
will be used for determining utilization levels for livestock use in each pasture and will 
be initially selected for this purpose. 
 
Upland monitoring, will consist of gathering ecological site attributes consisting of ocular 
estimates of canopy cover(annual/perennial grasses, shrubs, forbs and standing litter), 
ocular estimates of basal cover (bare ground, litter, rock/gravel and bio crusts)  and 
grazing use by estimating utilization by grazed species. Sites will be revisited as needed 
as indicated in completed baseline inventory for isolated parcels but not more than once 
every eight years. The changes in plant community attributes over time determine if the 
ecological state of the plant community is changing (transitioning) toward or away from 
desired habitat or remaining stable.  This information will be assessed along with annual 
monitoring to determine cause(s) of change which may be management or climatic or a 
combination of both. This becomes the basis for determining if selected conservation 
measures are having the desired effect or if adaptive changes are needed. The basic 
method of upland monitoring used in this CCAA is a Utilization/Pace 180° transect with 
cover estimates.  Photo monitoring will continue using previously established photo 
points and by establishing additional permanent photo monitoring points as necessary. 
The CCAA provides DSL with the flexibility to employ the most efficient, generally 
accepted rangeland monitoring methodologies to measure change in ecological states as 
related to specific objectives. If new monitoring protocols are adopted FWS must 
approve.  For a detailed explanation of the upland protocols see Appendix D.   
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E. Stratify riparian areas - Each stream will be stratified by separate stream reaches.  This 

will be done to better identify the factors that are influencing change within each 
management unit (i.e. pasture).  A site visit will be performed on the stream segments to 
identify critical areas (e.g. headcuts, extreme down cutting) and to perform Proper 
Functioning Condition (PFC) and other ocular assessments.  The ocular assessment is a 
point-in-time measurement of visual indicators and will be used for initial assessment to 
determine the ecological state of each stream reach within the model (Appendix C).  
Ideally one ocular assessment will be done per stream segment; however, due to stream 
heterogeneity and changes in ecological condition multiple assessments may be 
necessary.    
 

F. Establish and monitor riparian sites – Permanent representative trend sites will be 
determined during ocular assessment for low gradient stream segments. The upstream 
and downstream ends of the monitoring location have previously been marked. Any other 
critical area in between will be documented with GPS. These permanent locations 
are/will be used as repeat photo monitoring points. Photos will be taken from these points 
both upstream and downstream to assess stream movement, site stability, and vegetative 
trend. Monitoring will consist of performing a PFC report between the upstream and 
downstream permanent photo points and updating these photos. If photo monitoring or 
PFC report indicates an unstable ecological state (C or D) then a CM will be applied with 
further assessment. If this assessment determines the stream segment is non-functioning 
or functioning-at-risk, then a quantitative method of trend monitoring should be enacted. 
The method selected will be determined by DSL for the specific stream segment.  

 
Annual Monitoring 
Sagebrush rangelands are dynamic systems that constantly change in response to fire, wildlife, 
climate, insect infestations, weed invasions, and natural vegetation succession; not just to inputs 
from management. Annual monitoring focuses on identifying management inputs and factors 
external to the management program that affect the responses of sagebrush rangeland over time. 
These are the factors that influence the change documented with trend monitoring (described 
above) and may include growing conditions for plants (e.g., precipitation, temperature trends, 
drought, etc.), livestock and wildlife numbers, utilization patterns of livestock and wildlife, 
insect and rodent infestations, recreational use, trespass livestock, and timing, duration, and 
frequency of livestock grazing.  Appendix D provides the forms used for annual monitoring. 
Additional information relating to livestock grazing use may be gathered on the Utilization/Pace 
180° form in Appendix D-3. 

The following set of flow charts describes the step-by-step process for habitat stratification and 
identifying current states of plant communities. Derived from that classification, the flow charts 
continue on, identifying potential threats and the conservation measures that will maintain or 
improve sage-grouse habitat.  
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Figure 1:  Baseline Inventory and Assessment Procedure 
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Figure 2: Low Elevation Sagebrush Rangeland 

 



 

17 
 

Figure 3: Mid Elevation Sagebrush Rangeland 

 

  

Ecological State A 
 

Site dominated by 
sagebrush, large 
perennial bunch-
grasses, and per-
ennial forbs.  
Sagebrush cover 
>10%.  Capable of 
providing year 
around habitat.  
 

 

Mid Elevation Sagebrush Rangeland 

Conservation 
Objectives 

 
Maintain 

sagebrush and 
large perennial 

bunchgrasses and 
perennial forbs.  

Maintain 
sagebrush cover 

>10%. 

Ecological State B 
 

Site dominated by 
large perennial 
bunchgrasses and 
perennial forbs.  
Sagebrush cover 
<10%.  Capable of 
providing seasonal 
habitat. 
 
 

 

Ecological State C 
 

Co-dominance of 
conifers, perennial 
grasses and 
sagebrush.  Areas 
of conifer cover 
>5% not capable 
of providing 
seasonal habitat. 
 
 

 

Ecological State D 
 

Site dominated by 
conifers.  Deplet-
ed perennial 
understory. Exotic 
annuals present. 
Not capable of 
providing habitat 
in current state. 
 
 

 

Threats 
 

Lack of fire 
High severity fire 
Improper grazing 
Conifer encroach-
ment 

Conservation 
Objectives 

 
Provide conditions 
for an increase in 
the cover of 
sagebrush.  
Manage for 
transition toward 
State A.  

Conservation 
Objectives 

 
Restore shrubs 
and perennial 
herbaceous vege-
tation by remov-
ing of conifers and 
post treatment 
restoration of 
desired species.   
 

Conservation 
Objectives 
 
Restore 
dominance of 
shrub and  peren-
nial grasses and 
forbs through 
removal of dom-
inant conifer over-
story and reveg.  

Threats 
 

High severity fire 
Improper grazing 
Conifer encroach-
ment 
 

Threats 
 

High severity fire 
Improper grazing 
Exotic Invasives 
Conifer encroach-
ment 

Threats 
 

Wildfire 
Exotic Invasives 
 

Applicable CMs 
 

Listed by threat in 
Appendix A. 

 

Applicable CMs 
 

Listed by threat in 
Appendix A. 

 

Applicable CMs 
 

Listed by threat in 
Appendix A. 

 

Applicable CMs 
 

Listed by threat in 
Appendix A. 

 

Ecological State E 
 

Site dominated by 
exotic species.  
Often results in 
exotic annual 
grass-fire cycle. 
Not capable of 
providing habitat 
for sage-grouse in 
current state. 
 

 

Conservation 
Objectives 
 
Manage fire risk 
and/or revegetate 
areas of exotic 
plants to 
vegetation 
dominated by 
deep-rooted 
perennial grasses.  

Threats 
 

Wildfire 
Exotic Invasives 

Applicable CMs 
 

Listed by threat in 
Appendix A. 
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Figure 4: High Elevation Sagebrush Rangeland 
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 Figure 5: Lotic Riparian Systems 

 

 

Ecological State A 
 

Highly stable channel 
(width/depth ratio <12), 
annual flow usually 
reaches floodplain 
creating a large riparian 
buffer.  Vegetation is 
dominated by deep-
rooted riparian species. 
 

Lotic Riparian Systems 

Conservation Objectives 
 

Maintain stable water 
table and manage 
riparian vegetation  
 

Ecological State B 
 

Moderately stable 
channel (width/depth 
ratio >12), annual flow 
usually reaches 
floodplain creating a 
large riparian buffer.  
Vegetation is dominated 
by deep-rooted riparian 
species.  
 

Ecological State C 
 

Unstable channel 
(width/depth ratio >12), 
annual flow usually does 
not access floodplain.   
Deep-rooted riparian 
vegetation is limited by 
water table depth.    
 

Ecological State D 
 

Unstable channel 
(width/depth ratio <12), 
annual flow usually does 
not access floodplain. 
Deep-rooted riparian 
vegetation is limited by 
water table depth.     
 

Threats 
 

Catastrophic flood 
 
Improper grazing 
 
Exotic invasives 
 
Conifer encroachment 

Conservation Objectives 
 

Maintain stable water 
table and manage 
riparian vegetation 
 

Conservation Objectives 
 

Decrease depth to water 
table and improve 
riparian vegetation   
 

Conservation Objectives 
 
Decrease depth to water 
table and improve 
riparian vegetation   
 

Threats 
 

Catastrophic flood 
 
Improper grazing 
 
Exotic invasives 
 
Conifer encroachment 

Threats 
 

Catastrophic flood 
 
Improper grazing 
 
Exotic invasives 
 
Conifer encroachment 

Threats 
 

Catastrophic flood 
 
Improper grazing 
 
Exotic invasives 
 
Conifer encroachment 

Applicable CMs 
 

Listed by threat in 
Appendix A. 

 

Applicable CMs 
 

Listed by threat in 
Appendix A. 

 
 

Applicable CMs 
 

Listed by threat in 
Appendix A. 

 

Applicable CMs 
 

Listed by threat in 
Appendix A. 
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Scientific Studies & Species Monitoring 
Currently species monitoring is limited to official lek counts by ODFW which any landowner 
may participate in. Landowners may conduct lek counts when proper training for counts is 
acquired from ODFW. 
 
Important information can be learned by closely monitoring sage-grouse populations on a 
relatively fine scale. Furthermore, scientific studies on sage-grouse can help to more effectively 
implement conservation measures. Knowledge of the seasonal habitat use of sage-grouse, for 
example, will help prioritize conservation measures in areas of known use, thus increasing the 
benefit to sage-grouse. Monitoring activities and scientific studies are encouraged in cooperation 
with appropriate agencies. Findings from monitoring and scientific studies may result in 
modification of existing CMs with concurrence by FWS.  
 
Monitoring Summaries, Evaluation, and Reporting 

• Annual Trend Monitoring – Each year, DSL will review all documentation and complete 
an on-site visit on 25% of blocked leaseholds.  DSL will make visits to parcels and 
pastures where there is an identified threat such as noxious weeds, wildfire or lease 
compliance issues and CMs are being implemented annually or as needed.   During the  

            on-site visit DSL will view current habitat conditions and complete the Rangeland             
            Monitoring Form (Appendix D-2) and Utilization/Pace 180° form (Appendix D-3). Data        
            collected will be compared to previous year’s data. The completed form will include         
            progress toward implementing agreed upon CMs, and recommendations for any                             
            additional or modified actions to be implemented.  The completed forms will be retained      
            in the appropriate leasehold monitoring files and a copy of all monitoring records will be                
            sent to the respective lessee for their records.  

• DSL will evaluate the outcome of the applied CMs, comparing the initial (baseline) data 
to the current trend data to determine if the site habitat characteristics measured indicate 
movement toward or away from objectives. DSL will provide the lessee a trend 
monitoring report, which will include the results of trend monitoring, an evaluation of 
these results, and any adaptive management DSL directs the lessee to take.   

• Every year, DSL will report the summary of results of all trend monitoring conducted 
that year. The report will be submitted to FWS for review and comment and will include 
an analysis of the overall changes to habitat quality, changes in ecological states, extent 
of threats addressed, and recommendations for adaptive management.  
 

Use of Adaptive Management in the CCAA process 
The results of monitoring efforts outlined above will be considered from an adaptive 
management perspective.  Many of the potential CMs have been successfully implemented as 
part of other conservation efforts.  However, outcomes of a few CMs may vary based upon local 
site conditions.  Specifically, CMs with a vegetation rehabilitation component may have varying 
success based upon local soil type and climatic conditions such as rainfall timing and amount.  
For these CMs, careful monitoring both before and after implementation, along with the 
flexibility provided through adaptive management, will maximize the likelihood of success 
through possible changes to seed mixtures, rescheduling of rehabilitation efforts, timing of 
treatments, and other adjustments. 
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An adaptive, outcome-based approach (Walters 1986) will be used to allow management 
flexibility, recognizing CMs may need to be updated based on changing conditions or new 
information. Such an adaptive approach explicitly recognizes multiple factors (environmental 
conditions, biological processes) affect sage-grouse populations. Furthermore, the consequences 
of prescriptive CMs cannot be predicted with certainty. Therefore, the CCAA provides a 
framework for making objective decisions in the face of uncertainty.  If the desired results of a 
CM are not achieved, DSL will modify the CM or enact another CM in order to achieve the 
desired results. Adaptive management relies on an iterative cycle of monitoring, assessment, and 
decision making to clarify the relationships among the CMs and the response of habitat and, 
ultimately, sage-grouse abundance. 
 
7. Authorities 
 
FWS 
Sections 2, 7, and 10 of the ESA of 1973, as amended (Act, 16 U.S.C. 1531 et seq.), allow the 
FWS to enter into this CCAA.  Section 2 of the ESA states that encouraging interested parties, 
through Federal financial assistance and a system of incentives, to develop and maintain 
conservation programs is key to safeguarding the Nation’s heritage in fish, wildlife, and plants.  
Section 7 of the ESA requires the FWS to review programs it administers and utilize such 
programs in furtherance of the purposes of the ESA.  The purposes of the ESA are “to provide a 
means whereby the ecosystems upon which endangered species and threatened species depend 
may be conserved,” and “to provide a program for the conservation of such endangered species 
and threatened species …”  “Conserve” is defined in section 3(3) of the ESA and means “to use 
and the use of all methods and procedures which are necessary to bring any endangered species 
or threatened species to the point at which the measures provided pursuant to this Act are no 
longer necessary.”  
 
Section 10 of the ESA describes permits issued under the ESA, exempting certain prohibitions 
under Section 9 of the ESA. Section 10(a)(1)(A) of the ESA authorizes the issuance of  EOS 
permits to “enhance the survival” of a listed species.  Enhancement means the permitted 
activities benefit species in the wild.  By entering into a CCAA, the FWS is utilizing its 
Candidate Conservation Programs for further conservation of the Nation’s fish and wildlife, 
consistent with the FWS’s “Candidate Conservation Agreement with Assurances Final Policy” 
(64 FR 32726; June 17, 1999). The conservation goal of this CCAA is to maintain and enhance 
sage-grouse on DSL managed State Lands within the range of the species in Oregon. Upon 
approval of this CCAA the FWS will issue an EOS permit to DSL.  DSL will meet this 
conservation goal by implementing agreed upon CMs to address threats to the species, and will 
receive regulatory certainty from the FWS concerning land use restrictions that might otherwise 
apply, should this species be listed under the ESA.  
 
The FWS cannot guarantee listing will never be necessary for all or part of the sage-grouse 
range.  It is important to note that the FWS’s directive to, “preclude or remove any need to list” 
is based upon the removal of threats and the stabilization or improvement of the species’ status.  
The decision to list or not to list sage-grouse under the ESA is a regulatory process independent 
of a CCAA or a Candidate Conservation Agreement (CCA). The FWS will evaluate actions and 
successes of this CCAA in accordance with the FWS Policy for Evaluation of Conservation 
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Efforts (PECE) during the listing determination process, as required under section 4(b)(2)(A) of 
the ESA.  The FWS will consider the contribution to conservation made by these agreements in a 
“five-factor analysis” which is used to make any species listing determination.  (50 CFR Chapter 
IV, Federal Register Vol. 63, No. 60. March 2003) 
 
The five factors include: 

A. The present or threatened destruction, modification, or curtailment of the species’ habitat 
or range 

B. Overutilization of the species for commercial, recreational, scientific, or educational 
purposes 

C. Disease or predation 
D. The inadequacy of existing regulatory mechanisms 
E. Other natural or man-made factors affecting the species’ continued existence 

 
DSL 
Oregon Revised Statute (ORS) 190.110 gives Oregon Department of State Lands statutory 
authority to enter into agreements such as this CCAA with United States governmental agencies.  
 
Proprietary activities are governed by the following provisions of the Oregon Constitution and 
Admission Act, statutory requirements, and administrative rules. 
 
Constitutional Mandate 
Article VIII, Section 5 (2) of the Oregon State Constitution contains the primary directive to the 
Land Board and DSL concerning the management of its lands: 
 
 The (Land) board shall manage lands under its jurisdiction with the object of obtaining the 
greatest benefit for the people of this state, consistent with the conservation of this resource 
under sound techniques of land management.” 
 
This is the basic standard that must be considered by the state in negotiating any land 
acquisitions, trades, divestitures; offering leases, licenses, easements and other forms of 
authorization or determining allowable uses on/of land managed by DSL. 
 
Admission Act Mandate 
Section 4 of the Congressional Act admitting Oregon into the Union (February 14, 1859) on an 
equal footing with the other states provides: 
 
“First, the sections numbered sixteen and thirty-six in every township of public lands in said 
state, and where either of said sections, or any part thereof, has been sold or otherwise disposed 
of, other lands equivalent thereto, and as contiguous as may be shall be granted to said state for 
use of schools.” 
 
This provision provides a higher standard of management responsibility (above that imposed by 
the State Constitution) on the Land Board and DSL with regard to Admission Act Land.  This 
land broadly referred to as “Trust Land” or “Common School Land”, must be managed not only 
in a manner consistent with this state’s constitutional requirements, but also to obtain full market 
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value from its sale, rental or other use.  When dealing with Trust Land, the Constitutional 
requirement concerning “greatest benefit for the people” has been interpreted by the Oregon 
Attorney General to be the maximization of revenue from this land over the long term.  As the 
trustee of this land, the Land Board and DSL are, therefore, obligated to manage these lands with 
revenue maximization as their primary goal. 
 
Statute and Administrative Rule 
 
Oregon Revised Statutes (ORS) 273.815-825 and Oregon Administrative Rules (OAR) 141- 
Division 110 govern grazing leases on DSL administered lands. 
 
8. Covered Area 
DSL manages approximately 633,000 acres of Oregon State Trust Lands classified as rangelands 
in eastern Oregon of which 611,000 acres are enrolled within the covered area i.e. the current 
distribution of greater sage grouse.  Of this total about 560,000 is in blocked ownership and the 
remaining acreage is in parcels of generally less than 1,000 acres.  
 
For purposes of analysis, FWS analyzed PPH and PGH as representing the best current estimate 
of sage-grouse habitat. However, DSL lands within the covered area that are not currently 
designated as PPH or PGH but have the characteristics of sage-grouse habitat or have known 
sage-grouse occupancy are included in the agreement. The DSL managed lands currently include 
approximately 153,107 acres of core (PPH) and 192,830 acres of low density (PGH) habitat as 
defined in the Greater Sage-Grouse Conservation Assessment and Strategy for Oregon (Oregon 
Sage-Grouse Strategy) (Hagen 2011).  An additional 187,875 acres are initially included in the 
Occupied Habitat (PGH) category for a total of 533,812 acres.  These categories assist in 
prioritizing the currently occupied range of greater sage-grouse in Oregon. However, these 
categories do not describe the quality of the habitat (e.g., the presence of invasive weeds or other 
land use issues). 
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Figure 6: Map of Covered Area 
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9. Responsibilities of the Parties 
The U.S. Fish and Wildlife Service will: 
• Upon execution of this agreement by all parties and satisfaction of all applicable legal 

requirements, Issue a Permit to DSL, under section 10(a)(1)(A) of the Endangered 
Species Act (ESA), in accordance with 50 CFR 17.22 and 17.32(d), with a term of 30 
years that will provide DSL authorization for incidental take of greater sage-grouse  and 
provide regulatory assurances should the species be listed under the ESA in the future.  
The Permit will authorize incidental take of greater sage-grouse resulting from otherwise 
lawful activities associated with livestock grazing on DSL managed State Lands; 

• Provide assistance in coordinating development and implementation of this CCAA 
• Provide technical assistance to aid in implementing the CMs; 
• Review monitoring data for consistency with CCAA objectives to determine if 

conservation measures are providing the desired benefit to sage-grouse; 
• Serve as an advisor, providing expertise on the conservation of sage-grouse; 
• Assist in the implementation of conservation measures, monitoring, or other measures if 

agreed upon by DSL; 
• Provide FWS funding, to the extent funding is available consistent with Section 26 of the 

CCAA, to support implementation; 
• Provide support and assist in obtaining funding from other sources for the 

implementation of CMs; 
• Review SGHAs for a minimum of 25% of the covered area each year to ensure that by 

year three of this agreement 100% of SGHAs have been reviewed; 
• Provide a letter of concurrence for SGHAs that are consistent with the terms and 

conditions in the CCAA and EOS permit and which meet the CCAA standard ; 
• Visit approximately 10% of enrolled lands on annual basis, provide at least 48 hours’ 

notice to DSL to arrange site visits; 
• Participate in the review and development of SGHAs to ensure that they meet the CCAA 

standard; 
• Provide comment during public review for any new applications for livestock grazing on 

DSL managed State Lands within the range of greater sage grouse; 
• Assist DSL in developing measures that protect and enhance sage grouse habitat; 
• Review within 60 days those monitoring and other reports submitted by DSL to the FWS 

for compliance with the terms of the CCAA, and notify DSL of any possible amendments 
to the CCAA that may warrant consideration; 

• Provide the appropriate field office(s) (i.e. Bend or La Grande) with copies of monitoring 
reports as soon as they are received from DSL. 

 
Oregon Department of State Lands will: 
• Continue current management practices that conserve sage-grouse and its habitats; 
• Manage rangelands within current range of greater sage grouse to protect and where 

possible enhance habitat as identified in the CCAA; 
• Develop Farm Plans, Leasehold Management Plans (LMPs) and Annual Operating Plans 

(AOPs) as needed to facilitate the accomplishment of appropriate CMs on individual 
leases; 
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• Provide SGHAs for 25% of the covered area to FWS for review prior to permit issuance 
and a minimum of 25% of the covered area per year for the first three years after permit 
issuance to ensure that 100% (25% will be reviewed prior to permit issuance) of the 
SGHAs have been reviewed for compliance and have met the CCAA standard; Work 
collaboratively with FWS to address FWS comments on SGHAs/LMPs to ensure that 
they meet the CCAA standard; 

• Record dates, locations, and numbers of sage-grouse observed on their lands to be 
included in the habitat summary reports; 

• Record new observations of noxious weeds; 
• Report observed mortalities of sage-grouse; 
• Conduct annual and long term monitoring activities and other reporting requirements 
• Review and update leasehold management plans (LMPs) from time to time covering 

forage leases on all blocked ownership and on isolated parcels which include core 
habitat: 

1. Ensure LMPs incorporate applicable conservation strategies from the SGHAs 
when they are completed, and other provisions consistent with this CCAA; 

2. Provide the FWS notice and opportunity to participate in LMP development and 
to comment during public review process.  Notice will be sent to the FWS’s 
Oregon Fish and Wildlife Office at 2600 SE 98th Avenue, Suite 100, Portland, 
Oregon 97266. 

• Work with lessees to ensure appropriate implementation of applicable CMs consistent 
with this CCAA.  In the event that a lessee fails to implement required CMs, take such 
administrative or legal action as is necessary to enforce the lease terms. 
 

Submit a habitat summary report to the FWS that documents activities implemented under the 
CCAA, their effects, and effects of activities undertaken in prior years that require multi-year 
monitoring.  Monitoring reports will be sent to the FWS’ Oregon Fish and Wildlife Office.  
Reports are due by the following June 30th of every year beginning from execution of this 
CCAA, with the first report due within the first year from execution of this CCAA to document 
the current status of DSL lands. 

 
10.  Covered Activities 
The term “covered activities” refers to those activities carried out by DSL or their authorized 
representative on enrolled lands that may result in authorized incidental take of covered species 
(e.g. sage-grouse) consistent with the EOS permit and CCAA.  In this case, covered activities 
include: 
• Ongoing and planned rangeland practices listed below 
• Conservation measures (Appendix A) and changed circumstances conservation measures 

(Section 16)  
• Limited use of specific herbicides as described in Appendix E 
• Inventory and monitoring activities identified in the CCAA as well as Appendix D  
 
Ongoing and planned rangeland practices 
 
Activities that are covered by this CCAA and the associated EOS permit include most activities 
commonly practiced on rangelands.  Rangeland practices were divided into four categories: 
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rangeland treatments, livestock management, recreation, existing agricultural operations; and are 
described in more detail below and in association with the conservation measures in Appendix 
A.   
 
Rangeland Treatments 
• Establishing and maintaining fire breaks or green strips of fire resilient vegetation 
• Limited sagebrush removal in areas where the sagebrush canopy cover is too high (>25%) for 

the development of understory grasses and forbs if they are determined to be limited 
• Seeding or plugs with perennial grasses, forbs, and sagebrush to enhance both sage-grouse 

habitat and livestock forage   
• Juniper and conifer removal to enhance sage-grouse habitat 
• Weed control (mechanical, herbicides, biological agents)  
• General stewardship of rangelands 
• ATV use for DSL/livestock management 
 
Livestock Management  
• Grazing of forage  
• Construction, placement, and maintenance of fences, ponds, stock-tanks and other watering 

sources 
• Feeding hay and dietary supplements in pastures  
• Establishing and maintaining remote camps 
• Gathering, moving, trailing, temporary penning, rounding-up and shipping livestock; 
• Calving and branding operations 
• Disposal of dead animals  
• General stewardship and animal husbandry practices 
 
Recreation 
• Legal hunting and fishing with proper licensing and tags through ODFW (hunting of sage-

grouse is not a covered activity under the CCAA)   
• Horseback riding  
• Camping and hiking 
• Use of recreational vehicles both on and off established roads 

 
Agricultural Operations 
• Cultivation of existing fields, including planting, cultivation and harvesting crops  
• Mechanical treatment of fields and pastures and application of soil amendments 
• Irrigation by flooding or sprinklers  
• Burning to control weeds within fields and along ditch banks  
• Maintenance of fences, irrigation equipment, and roads 
 
Stipulations on Developments in this CCAA 

• Developments that are not associated with the immediate operations of range and existing 
agricultural management (e.g. multiple unit residential development or subdivisions, 
resort developments, energy developments) are not covered activities under this 
agreement. 
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• Any proposed new developments impacting existing sage-grouse habitat will include 
separate and internal analysis including mitigation that will conform to relevant 
regulatory policies and ensure enrolled lands will still meet the CCAA standard. 

 
11. Anticipated Incidental Take 
Take4 may occur as a result of covered activities or implementation of conservation measures.  
Take that results from, but is not the purpose of, carrying out an otherwise lawful activity such as 
rangeland management is known as incidental take.  Incidental take will likely occur sporadically 
on enrolled lands and is not expected to nullify the conservation benefits that are described under 
this CCAA.  
 
Types of Incidental Take  
We considered three primary types of incidental take: (1) injury or death; (2) harm in the form of 
habitat fragmentation, loss, or degradation and (3) harassment in the form of human activities 
that significantly disrupt normal behavioral patterns such as breeding, feeding, or sheltering. For 
each type of take we describe the associated covered activities and conservation measures that 
will minimize the take.   
 
Injury or death 
• Haying and other farming operations that use heavy equipment can directly kill or injure 

adult and juvenile sage-grouse especially brooding females and their young or eggs. If only 
the female is killed or injured any young or eggs are likely to die due to lack of parental care.  
The risk of this is low because areas that are under cultivation are typically not suitable sage-
grouse habitat, however margins of fields that have sagebrush habitat nearby may be used for 
nesting and foraging.  This risk will be minimized by requiring specific farming practices in 
leases adjacent to sagebrush habitat under a written farm plan that DSL may reasonably 
impose on the Property.  

• Fences used for livestock management, especially those in certain high-risk locations can 
cause direct mortality to sage-grouse from collision (Beck and Mitchell 2000; Connelly et al. 
2004; Crawford et al. 2004; Cagney et al. 2010) The risk of collision with fences will be 
minimized by removing unnecessary fences; and marking fences in high-risk locations to 
make them more visible to sage-grouse (see CM 28 and 29).  Vertical structures such as 
telephone and power lines and poles serve as raptor perches and therefore can indirectly 
contribute to injury and death to sage-grouse from avian predators. This risk will be 
minimized by removing unnecessary structures, undergrounding lines when feasible, and 
limiting new construction (See CM 2 and 5).   

• Sage grouse can drown in livestock water tanks when they use them as a water source. This 
risk will be minimized by properly equipping stock-tanks with escape ramps (See CM 27).  

• Standing water sources including stock-tanks and ponds managed for livestock watering can 
attract mosquitoes and increase the risk of West Nile virus outbreaks (USFWS 2010). West 
Nile virus is known to injure or kill sage-grouse.  This risk will be reduced by minimizing 
unnecessary standing water sources (see CM 56). 

                                                 
4 Take is defined in the ESA to include a number of activities including harass, harm, pursue, hunt, shoot, wound, 
kill, trap, capture, or collect, or to attempt to engage in any such conduct. Harm includes significant habitat 
modification or degradation where it kills or injures sage-grouse by significantly impairing essential behavioral 
patterns, including breeding, feeding, or sheltering. 
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• Use of the herbicides listed in Appendix E are not known to directly injure or kill sage-
grouse, however there have been limited studies that are specific to sage-grouse. The risk of 
mortality associated with herbicide use will be minimized by only using approved herbicides 
consistent with Appendix E, implementing all best management practices and applicable 
CMs on enrolled lands (See CM 34, 40, and 46).  If it is found that these herbicides do injure 
or kill sage-grouse their use may be discontinued as a covered activity consistent with 
changed circumstances provisions (See CCCM16).  

 
Harm:  
• Construction of new fences or power lines is likely to decrease habitat quantity and/or 

quality.  Any actions of this type will be carefully designed to minimize impacts and 
mitigation consistent with state policies will be required to ensure that the impact of these 
actions are mitigated in order to meet the CCAA standard and meet the objectives of CM 1 
(See CM 1, 2, 4, 5).   

• Removing sagebrush along roadsides to create firebreaks can decrease the amount of this 
habitat available to sage-grouse. However, the benefits of firebreaks outweigh the harm.  
Firebreaks can prevent large tracts of sage-grouse habitat from being degraded by fire or may 
serve as an anchor point to effectively fight fire from. Risk will be minimized by limiting 
size of firebreaks (See CM 6).  

• Rangeland treatments may temporarily reduce sagebrush cover in order to inter-seed with 
desired grasses and forbs to improve sage-grouse habitat, resulting in a short term loss but 
long term gain in sage-grouse habitat   This risk will be minimized by limiting size of 
treatment area, consideration of how treatments will affect overall landscape for sage-grouse 
and assessment of current vegetation condition or other effective measure as identified. (See 
CM 43-48).  

• Improperly managed livestock grazing can result in decreased beneficial grasses and forbs in 
nesting and brood-rearing habitat (Hagen et al. 2007; Gregg et al. 1994).  There are several 
CMs that address impacts of livestock grazing and lessees will be required to modify grazing 
practices if the threat of “improperly managed livestock grazing” is occurring on leaseholds. 
This risk will be further minimized with annual implementation/compliance monitoring and 
reporting of utilization as well as adapting to drought or other environmental factors that may 
increase or decrease forage (See CM 19-30).   

• Concentration of livestock that results in compaction of soils and increased bare ground can 
degrade nesting and brood-rearing habitat and increase the risk of establishing invasive 
weeds (Mack and Thompson 1982; Miller and Eddleman 2000).  This risk will be minimized 
if the threat is identified by changing timing, intensity, and duration of livestock grazing in 
areas at risk or other effective measure as identified. (See CM 19-30). 
 

Harassment 
• Due to seasonal accessibility or weather issues, rangeland treatments such as juniper removal 

from sagebrush habitat may need to be conducted when sage-grouse are nesting or otherwise 
utilizing these areas.  If so this would cause some temporary harassment of sage-grouse. 
However without treatment, juniper encroachment can make habitat unsuitable for sage-
grouse.  Harassment will be minimized through careful scheduling of treatments. (See CM 
15)  

• Livestock management activities such as moving cattle to different areas may cause sage-
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grouse to flush or otherwise disrupt their behavior. In the majority of instances this 
disturbance is expected to be of very short duration such that it does not rise to the level of 
take. (See CM 20-21) 

• Farm operations including the use of heavy equipment, vehicles, noise from generators or 
windmill powered pumps may cause short-term disturbances to sage-grouse or in the case of 
ongoing noise and frequent activities, it may cause sage-grouse to avoid otherwise usable 
habitat.  These impacts are expected to be fairly localized as birds using the margins of fields 
can easily retreat to sagebrush from machinery noise.  When economically feasible new and 
existing pumps would be converted to solar power to reduce noise and sage-grouse 
disturbance. (See CM 4)  

• Recreational activities in the vicinity of active leks may cause birds to flush or abandon.  
This risk will be minimized by limiting un-necessary access during certain times of the year 
when sage-grouse are using lands (for example: lekking, wintering or brood-rearing) as 
applicable. (See CM 53) 

• Development activities associated with construction of new fences or power lines can cause 
harassment of sage-grouse. Risk of disturbance from these activities can be minimized by 
timing them outside of the breeding and nesting season. (See CM 20-21)  

 
12. Authorized Take 
Authorization of incidental take is provided in the EOS permit issued by the FWS, if sage-grouse 
is listed.  This authorization is limited to incidental take resulting from covered activities and 
implementation of conservation measures identified in the CCAA and EOS Permit. The amount 
of authorized incidental take from covered activities if 100% of the covered area has approved 
SGHAs is an average of 33 birds annually. Evaluation of take on a rolling 5-year average 
provides flexibility such that if take is high in one year it will not exceed authorized take unless 
the 5-year average exceeds authorized take.  If the species is listed in year one of the CCAA and 
permit this would be a maximum of 990 sage-grouse over the 30-year term of the CCAA. The 
actual amount of authorized take will be based on the amount of acres of PPH and PGH in 
approved SGHAs. Statewide population estimates as well as the amount and types of sage-
grouse habitat (PPH and PGH) (Table 3, Appendix F) were used to come up with this level of 
take.  
 
Table 1:  Estimated Take Calculation* The CCAA area has approximately 380,705 acres of PGH with an 
estimated 0.0003 birds per acre and 153,107 acres if PPH with an estimated 0.0034 birds per acre.  

Take Calculation: Habitat Type  
Acres 

Impacted 
Birds 

Exposed 

Rate of 
Injury or 
Mortality 

Annual 
Take 

Rangeland Treatments 5% of PGH 19,035 6 3.59% 0.22 

 
5% of PPH  7,655 26 3.59% 0.93 

Livestock Management 
     Nest Abandonment PGH (5%)   19 3.59% 0.68 

(60% of 635 Birds Exposed 
=381) PPH (95%)   362 3.59% 13.00 

Nest Trampling PGH (5%)   19 1.11% 0.21 
(60% of 638 Birds Exposed 

=381) PPH (95%)   362 1.11% 4.02 
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Farm Operations   
    Haying  PGH  1,652 0.50 0.95% 0.005 

  PPH  0 0 0.95% 0.00 
Development   

    Fences (high risk marked) 100% of PGH  114 1.62% 1.85 

 
100% of PPH  521 1.62% 8.44 

Additional Authorized Take  100% of PGH 380,705 114 0.50% 0.57 
  100% of PPH 153,107 521 0.50% 2.61 
      
Total authorized Annual Take         33 
Total Take over 30 years         990.00 
Annual Take Percentage       

 
5.17% 

*For details on how the numbers above were calculated see Appendix F. 
 
Impacts of the Taking  
Authorizing an average annual take of approximately 5% of the estimated statewide spring total 
sage-grouse population from covered activities will not adversely affect the population (Sedinger 
2010; Connelly 2000; ODFW 2010). The authorized take associated with this CCAA (~5%), 
combined with ODFW’s actual (3%) or allowed (5%) harvest rates (Hagen 2011) could account 
for an average 8-10% annual loss of the sage-grouse population in areas that are under this 
CCAA and where hunting of sage-grouse occurs. Cumulative impacts of harvest on sage-grouse 
populations in Oregon are evaluated annually by ODFW.  A 8-10% loss is within range-wide 
sage-grouse management guidelines that recommend a harvest rate of 10% or less for healthy 
sage-grouse populations (Connelly et al. 2000), and below recently published peer-reviewed 
science for Colorado and Nevada, which found “at harvest rates <11% harvest is unlikely to have 
an important influence on local population dynamics of sage-grouse” (Sedinger et al. 2010). 
  
The authorized amount of take may be adjusted if the statewide 10-year minimum spring 
breeding population average changes by more than 10%.    
 
Monitoring and Evaluation of Take 
Monitoring of take will be addressed through the monitoring strategies. These include 
monitoring of the extent of occupied habitat and habitat condition.  DSL will report mortality 
from incidental take to the FWS as required in Section 9. Responsibilities of the Parties.  
Evaluation of take will be based on a rolling 5-year average such that if take is high in one year it 
will not exceed authorized take unless the 5-year average exceeds the amount of take permitted. 

 
13. Expected Benefits 
Benefits to sage-grouse habitat are expected as a result of this agreement. The CMs identified in 
this CCAA are expected to benefit sage-grouse through maintenance, enhancement, and 
rehabilitation of sage-grouse habitats by reducing threats causing direct and indirect mortality.  
Enhanced survival of sage-grouse is the objective of this agreement and implementation of the 
CMs identified in this CCAA is expected to compensate any estimated take. Rangeland 
management can be complementary to sage-grouse habitat; livestock management was not a 
primary contributor to the 2010 “warranted” determination.  In the FWS 2010 listing decision, 
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the FWS determined the act of grazing was not the specific threat affecting the species, but that 
some aspects of livestock management have the potential to influence habitat loss, 
fragmentation, and degradation.    
 
The sage-grouse is affected rangewide by a variety of threats, such as habitat fragmentation from 
wildfire, invasive species, conifer encroachment, energy and other types of development as well 
as predation, recreation, sagebrush conversion and other threats.   This CCAA addresses a subset 
of these threats on a portion of the species range; the occupied sage-grouse habitat on DSL 
managed lands in Oregon.  For this CCAA, the conservation measures must reduce all the threats 
within DSL control on enrolled lands.  If actions identified in species conservation strategies5 
were undertaken on all necessary properties rangewide, the declining trend would be reversed 
and there would be no need to list.  This level of conservation benefit is more than just a net 
conservation benefit to recovery; it is a reversal in the species trend - if it could be replicated on 
all necessary properties.  Thus, it is more than just an improvement in status on DSL property; it 
is significant reduction in threats.   
 
Some specific benefits to sage-grouse habitat provided by rangeland management activities 
implemented in accordance with this CCAA include: 
• maintenance of large tracts of un-fragmented and undeveloped land; 
• managing fuels to help reduce the risk of catastrophic wildfires and associated fragmentation; 
• potentially increasing rangeland plant diversity, including perennial grasses and forbs; 
• weed and invasive species management; 
• maintenance and enhancement of healthy springs and seeps (Beck and Mitchell 2000; 

Connelly et al. 2004; Crawford et al. 2004; Cagney et al. 2010); 
• contributing to meeting the strategies and objectives of ODFW’s Strategy (Hagen 2011) that 

are relevant to DSL lands; and 
• ranking preference for obtaining resources from federal, state, and local programs for sage-

grouse habitat improvement (e.g. NRCS Sage Grouse Initiative, FWS Partners, OWEB 
which are primarily available through lessees engaging in projects combining DSL 
leaseholds with adjacent private property). 
 

DSL agrees to manage their lands in a manner that provides a benefit to sage-grouse. Enrolled 
lands may be suitable for appropriate mitigation actions or conservation banking from off-site 
development (if and when available). As FWS, SWCD, and other cooperators become aware of 
any mitigation opportunities in Oregon or nationally, they will help direct such opportunities to 
DSL.  Mitigation actions or conservation banks for off-site or on-site development may occur, 
but will have a separate agreement with independent requirements (for information about internal 
mitigation - mitigation within DSL’s enrolled property- see Development Subsection in Section 
10.Covered Activities).  
 
Additionally, the assurances conferred under the CCAA program by section 10(a)(1)(A) EOS 
permits provide economic stability of current land and livestock management activities on 
enrolled lands.  Since DSL controls substantial acreage of important habitat for sage-grouse, 
                                                 
5 Species Conservation Strategies have been developed rangewide by state and federal agencies e.g. ODFW’s 2011 
Strategy other state sage-grouse plans, the National Technical Team Report (NTT), The Conservation Objectives 
Team Report (COT), and others. 
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implementation of CMs could potentially maintain or improve over 600,000 acres of sage-grouse 
habitat. The FWS believes if similar conservation measures that address threats to sage-grouse 
were implemented throughout sage-grouse range; the need to list sage-grouse would likely be 
precluded.  
 
14.  Assurances Provided 
Through this CCAA, the FWS provides DSL with assurances that no additional conservation 
measures or additional land, water, or resource use restrictions, beyond those voluntarily agreed 
to and described in the Conservation Measures (Appendix A) of this CCAA will be required for 
covered activities on covered lands should sage-grouse become listed as a threatened or 
endangered species in the future, provided the CCAA and associated CMs are being properly 
implemented as agreed upon (the ONLY exception is when an unforeseen circumstance occurs -
see Section 18. Unforeseen Circumstances). These assurances will be authorized with the 
issuance of an EOS permit under ESA section 10(a)(l)(A). 
 
15. Changed Circumstances  
Changed circumstances are changes affecting sage-grouse or the geographic area covered by this 
CCAA that can reasonably be anticipated and can be planned for. This CCAA has identified 
wildfire, drought, West Nile virus, catastrophic flooding and habitat fragmentation from 
development and herbicide use as potential changed circumstances that are expected to occur 
over the 30-year life of the permit. 
 
If it is determined by DSL or FWS that a changed circumstance(s) exists, DSL will implement 
the appropriate CCCM or a mutually agreed upon approach to address the additional threat or 
threats created by the changed circumstance(s).  CCCMs will be adopted to meet the CCAA 
standard on enrolled lands. All modifications, changes or additions will be mutually agreed upon 
by DSL and FWS.  If a changed circumstance(s) occurs DSL will notify the FWS of the DSL 
managed lands affected, the impact of the changed circumstance(s), and the CCCM(S) that will 
be implemented to address the changed circumstance(s). The FWS will provide a letter of 
concurrence (within 30 days) approving the CCCMs if the CCCM’s will allow enrolled lands to 
continue to meet the CCAA standard. 
 
The following list provides possible conservation measures to address threats created by a 
changed circumstance(s). Conservation Measures not identified on this list may be developed by 
DSL with approval of FWS. 
 
Wildfire - Wildfire impacts affecting DSL managed lands will be handled on a case-by-case 
basis. DSL will determine the management practices to be applied, which may include: 

CCCM 1. DSL will evaluate the need for rehabilitation based on pre-fire plant community 
health, fire intensity, and proximity to invasive species (e.g. cheatgrass, medusahead, green 
rabbitbrush) and need for active rehabilitation or for natural recovery. 

 
CCCM 2. DSL will allow for natural vegetation recovery where healthy pre-fire plant 
communities exist and observed fire intensity indicates natural recovery and proximity of 
invasive species are not a concern. Timing of livestock grazing following wildfire will 
depend on response of desirable vegetation. DSL will identify and set quantifiable objectives 
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for post-fire vegetation recovery based on pre-fire monitoring data, returning livestock 
grazing once objectives have been met.  
 
CCCM 3. Following wildfire, DSL will undertake rehabilitation where natural recovery is 
unlikely, due to fire intensity and/or proximity to invasive annual species, and where feasible, 
practicable, and if adequate funding is available. Where annual grasses or invasive species  
are prevalent, plant aggressive fire-resistant perennial species to stabilize the site and allow 
for long term recovery of sagebrush and other native species. 
 
CCCM 4.  If applicable DSL will implement CMs listed under “Threat: Exotic Annual 
Invasion” in Appendix A.  

 
CCCM 5. DSL will conduct post-treatment monitoring to determine if rehabilitation 
techniques have been successful or if implementation changes are indicated (see Section 6. 
Inventory and Monitoring Protocols). 
 
CCCM 6. DSL will replace fence or temporarily fence where needed to protect recovering 
habitat post-fire, and, where appropriate, mark these fences with anti-strike markers or other 
agreed upon visual markers, as described by CM 29 in Appendix A.  

 
Drought - When rangeland plants are deprived of precipitation, it affects the plant’s growth 
cycle, volume of growth, and fruition. When drought conditions exist, annual monitoring will be 
used to determine site-specific recommendations. Drought is site specific and is typically 
considered to occur when two growing seasons of precipitation are below the long term average, 
affecting plant life cycles as described above. Prolonged drought is when the conditions 
described above persist for three or more growing seasons.  
 
Variation in precipitation is common throughout the sage-grouse range. Annual rangeland 
monitoring and CMs are expected to address year to year variations in precipitation.  Droughts in 
important sage-grouse habitats may create conditions reducing seasonally available habitat 
resulting in changed circumstances. In some instances, failure to make timely adjustments in 
livestock use during drought has resulted in limited plant regrowth, overuse in wet meadows and 
riparian areas, and has negated gains in rangeland conditions made during higher-precipitation 
years (Thurow and Taylor 1999).    
 
In the event of moderate to extreme drought, as determined by drought declarations by the 
Governor, National Oceanic and Atmospheric Administration (NOAA)6 or if annual monitoring 
indicates drought conditions, DSL will evaluate the drought condition effect on rangelands.  The 
following CCCM is intended to address the changed circumstance: 

CCCM 7. Utilize adaptive management to adjust levels and season of livestock grazing 
during drought conditions to maintain rangeland health using the site specific conditions as 
determined in the baseline and subsequent trend monitoring. These adaptive management 
measures may include:  
• Implement management changes, such as grazing rest, deferment, rotation, or other 

changes designed to maintain long term vegetation health for rangelands 
                                                 
6 For updated drought conditions visit the following link:  http://www.ncdc.noaa.gov/sotc/drought/2012/8 
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• Develop additional water sources for livestock and sage-grouse 
• Employ other vegetation management to ensure long term plant community health 

 
West Nile Virus-WNv has spread to eastern Oregon.  In 2006, a die-off of at least 60 sage-
grouse was documented near Burns Junction, and two other sage-grouse deaths were confirmed 
from WNv near Crane and Jordan Valley. Of the birds found dead, 3 provided suitable tissue 
samples and all were confirmed to be infected with WNv. No other significant mortalities have 
been documented in Oregon since 2006. However, there is the potential for an outbreak among 
sage-grouse, which are susceptible to the disease and suffer a high rate of mortality when 
infected.  Currently, sage-grouse show low to no resistance to WNv, and mortality is assumed to 
be 100% (Naugle et al. 2004). 
 
If outbreak occurs, as identified by state health officials7 or other appropriate regulatory agency, 
DSL will implement the following CCCMs, as appropriate: 

CCCM 8. Report observations of dead or sick sage-grouse or other bird deaths that could be 
attributed to disease or parasites to FWS within 48 hours.  

 
CCCM 9. Cooperate with responsible agencies to implement feasible mosquito control, 
which  may include: 
1. Minimize unnecessary standing water that could be used as mosquito breeding grounds 

within sage-grouse habitat 
2. Use larvicides in areas that mosquito habitat cannot be reduced 
3. Evaluate the effectiveness of spraying for adult mosquitoes, and consider using mosquito 

specific control measures 
 

Habitat fragmentation and disturbance resulting from development:   
Impacts can include both direct loss of habitat from agricultural development or sagebrush 
removal and habitat fragmentation by roads, pipelines, power lines, wind turbines and other 
infrastructure.  Accompanying noise disturbance can also reduce lek attendance and nesting 
success. 
 
By letter of decision dated November 2, 2012 FWS specifically excluded from this CCAA 
impacts from development not associated with rangeland production.  It is expressly understood 
that any such development under the direction and control of DSL will be evaluated 
independently of this CCAA. 
 
In the event of development on, or adjacent to, lands enrolled under this CCAA, in which DSL 
does not have the legal ability (e.g. split estate mineral rights, noise disturbance from adjacent 
development) to exclude such development, the following measures may apply: 

CCCM 10. DSL and FWS will evaluate the direct and indirect impacts to determine if the 
impacts will negate the intended benefits of the conservation measures being implemented or 
planned to be implemented on DSL managed lands.   
 

                                                 
7 Website/link of the health authorities that track West Nile virus in Oregon: 
http://public.health.oregon.gov/DISEASESCONDITIONS/DISEASESAZ/WESTNILEVIRUS/Pages/survey.aspx 

http://public.health.oregon.gov/DISEASESCONDITIONS/DISEASESAZ/WESTNILEVIRUS/Pages/survey.aspx
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CCCM 11. If these impacts are found to negate the CMs on some portion of DSL managed 
lands, DSL and FWS will meet and develop alternative, mutually-agreed-upon conservation 
measures including, but not limited to, alternate CM implementation location within DSL 
managed lands. 

 
Catastrophic Flooding –Excessive runoff resulting from catastrophic hydrological events (e.g. 
rain on snow event) are associated with mass-wasting of hill slopes, damage to river banks, and 
downstream flooding.  These events have the capability to drastically change stream hydrology 
and vegetative composition of riparian corridors. These events are often associated with a 100-
year flood cycle. 

CCCM 12. Utilize adaptive management based on evaluation of degree of flood impact. 
Adjust levels and season of livestock grazing after a catastrophic flood event to maintain 
and/or rehabilitate suitable sage-grouse habitat. 
 
CCCM 13. Re-evaluate stream segments to identify critical areas and changes in ecological 
state and identify measures that could enhance stream function. 

 
Herbicide Use – Currently, information is lacking on the direct effects of herbicides to sage-
grouse; however, research on sage-grouse is ongoing and published studies and other new 
information often become available.  If new research or other information indicates that one or 
more of the covered herbicides causes significant adverse effects to sage-grouse that outweigh 
the benefits of treating their habitats, the following CCCM may be implemented.   

CCCM 16.  The FWS can remove those herbicides (or group of herbicides) from the covered 
list; or if feasible require implementation of additional best management practices with DSL 
to avoid and minimize take. 

 
16. Changed Circumstances Not Provided for in the CCAA 
If FWS determines that additional conservation measures not provided for in the CCAA are 
necessary to respond to the changed circumstances the FWS will not require any additional 
CMs in the CCAA without the consent of DSL, provided CMs are being properly 
implemented.  The FWS, and/or DSL, may seek funding to implement the agreed upon CMs. 
 
17. Unforeseen Circumstances  
Unforeseen circumstances are changes in circumstances affecting sage-grouse or the geographic 
area covered by the CCAA that could not reasonably have been anticipated by DSL and the FWS 
at the time of the CCAA’s development, and result in a substantial and adverse change in the 
status of the sage-grouse.   
 
The only situation where modification of conservation measures can be required by FWS is an 
unforeseen circumstance.  To respond to unforeseen circumstances, the FWS may require 
modified or additional conservation measures by DSL, but only if such measures maintain the 
original terms of the CCAA. The FWS will consider whether failure to adopt additional 
conservation measures would appreciably reduce the likelihood of survival and recovery of 
sage-grouse in the wild. Additional conservation measures will not involve the commitment of 
additional land, water, or DSL funds, or additional restrictions on the use of land, water, or 
other natural resources available for use under the original terms of the CCAA without the 
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consent of DSL, provided the CCAA is being properly implemented. Funding for conservation 
measures warranted under this section will be sought by FWS and/or other partners, including 
DSL. 
 
The FWS will have the burden of demonstrating that unforeseen circumstances exist, using 
information that is both reliable and credible and incorporates the best scientific and 
commercial data available. These findings must be clearly documented and based upon 
reliable technical information regarding the status and habitat requirements of sage-grouse.  
The FWS will consider, but not be limited to, the following factors: 

• Size of the current range of sage-grouse 
• Percentage of range adversely affected within the CCAA 
• Percentage of range conserved  by the CCAA 
• Ecological significance of that portion of the range affected by the CCAA 
• Level of knowledge about sage-grouse and the degree of specificity of the species' 

conservation program under the CCAA 
 
18.  Duration of CCAA and EOS Permit 
This CCAA will be in effect for 30 years following its approval and signing by the FWS. The 
section 10(a)(1)(A) EOS permit authorizing take of the species also will have a term of 30 years 
concurrent with the CCAA. This duration should be sufficient to determine that the CMs are 
benefiting the sage-grouse.   
 
19. Termination of CCAA 
DSL agrees to give 30-days written notice to the FWS of intent to terminate this CCAA. DSL 
may terminate implementation of the CCAA voluntary management actions prior to the CCAA 
expiration date, even if the expected benefits have not been realized. However, in so doing, any 
assurances and incidental take coverage under the EOS permit would also terminate. 
 
20.  Modification of CCAA 
The FWS may not, through modification of the CCAA, impose any new requirements or 
conditions on, or modify any existing requirements or conditions applicable to DSL or successor 
in interest to DSL to compensate for changes in the conditions or circumstances of any species or 
ecosystem, natural community, or habitat covered by the CCAA except as stipulated in 50 CFR 
17.22(d)(5) and 17.32(d)(5).  
 
17.22 is the section of the Code of Federal Regulations (CFR) pertaining to: Permits for 
scientific purposes, enhancement of propagation or survival, or for incidental taking.  
17.32 is the section of the Code of Federal Regulations CFR pertaining to:  Permits – general. 
 
Language for both CRF sections is identical, and is as follows:  
(5) Assurances provided to permittee in case of changed or unforeseen circumstances. The 
assurances in this paragraph (d)(5) apply only to permits issued in accordance with paragraph 
(d)(2) where the Candidate Conservation with Assurances Agreement is being properly 
implemented, and apply only with respect to species adequately covered by the Candidate 
Conservation with Assurances Agreement. These assurances cannot be provided to Federal 
agencies. 
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21.  Succession and Transfer 
DSL agrees to give 30 days’ written notice to FWS of intent to sell any parcel or of any transfer 
of ownership, so that FWS can attempt to contact the new owner, explain the baseline 
responsibilities applicable to the property, and allow the new owner to have the option of 
receiving CCAA assurances by signing the original CCAA.  As a party to the original permit, the 
new owner will have the same rights and obligations with respect to the enrolled property as 
DSL. Alternatively, the new owner may enroll in a new CCAA if sage-grouse has not been 
listed.  Assignment or transfer of the permit shall be governed by FWS regulations in force at the 
time.  If a new owner chooses not to enroll, the permit authorizations and assurances will cease. 
 
22.  EOS Permit Suspension or Revocation  
The FWS may suspend the privileges of exercising some or all of the EOS permit authority at 
any time if DSL is not in compliance with the conditions of the permit, or with any applicable 
laws or regulations governing the conduct of the permitted activity.  Such suspension shall 
remain in effect until the issuing officer determines that DSL has corrected the deficiencies.  
Additionally, FWS may suspend a portion of the permit coverage if individual parcels are found 
to be in violation of the permit terms and conditions or with any applicable laws or regulations 
governing the conduct of the permitted activity.   
 
The FWS may not revoke an EOS permit except as follows: 
 
The FWS may revoke an EOS permit for any reason set forth in 50 CFR 13.28(a)(1) through (4).  
This regulation authorizes revocation if: the permittee willfully violates any Federal or State 
statute or regulation, or any Indian tribal law or regulation, or any law or regulation of any 
foreign country, which involves a violation of the conditions of the permit or of the laws or 
regulations governing the permitted activity; or the permittee fails within 60 days to correct 
deficiencies that were the cause of a permit suspension; or the permittee becomes disqualified; or  
a change occurs in the statute or regulation authorizing the permit that prohibits the continuation 
of a permit issued by FWS. 
 
A permit can be disqualified or revoked if: 

1. A conviction, or entry of a plea of guilty or nolo contendere, for a felony violation of the 
Lacey Act, the Migratory Bird Treaty Act, or the Bald and Golden Eagle Protection Act 
disqualifies any such person from receiving or exercising the privileges of a permit, 
unless such disqualification has been expressly waived by the Director in response to a 
written petition. 

2. The revocation of a permit for reasons found in § 13.28 (a)(1) or (a)(2) disqualifies any 
such person from receiving or exercising the privileges of a similar permit for a period of 
five years from the date of the final agency decision on such revocation. 

3. The failure to pay any required fees or assessed costs and penalties, whether or not 
reduced to judgment disqualifies such person from receiving or exercising the privileges 
of a permit as long as such moneys are owed to the United States. This requirement shall 
not apply to any civil penalty presently subject to administrative or judicial appeal; 
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provided that the pendency of a collection action brought by the United States or its 
assignees shall not constitute an appeal within the meaning of this subsection.  

4. The failure to submit timely, accurate, or valid reports as required may disqualify such 
person from receiving or exercising the privileges of a permit as long as the deficiency 
exists. 

The FWS may revoke an EOS permit if continuation of the permitted activity would either 
appreciably reduce the likelihood of survival and recovery in the wild of any listed species, or 
directly or indirectly alter designated critical habitat such that it appreciably diminishes the value 
of that critical habitat for both the survival and recovery of a listed species. 
 
Before revoking a permit for either of the two reasons in the preceding paragraph, the FWS, with 
the consent of the permittee, will pursue all options that FWS consider appropriate to avoid 
permit revocation.  These options may include, but are not limited to: extending or modifying the 
existing permit, compensating the enrolled landowner to forgo the activity, purchasing an 
easement or fee simple interest in the enrolled property, or arranging for a third party acquisition 
of an interest in the property.  
 
23.  Remedies 
Each party shall have all remedies otherwise available to enforce the terms of the CCAA and the 
EOS permit, except that no party shall be liable in monetary damages for any breach of this 
CCAA, any failure to perform an obligation under this CCAA, or any other cause of action 
arising from this CCAA. 
   
24.  Dispute Resolution 
DSL and FWS recognize disputes concerning implementation of, compliance with, or 
termination of the CCAA and EOS permit may arise from time to time. DSL and FWS agree to 
work together in good faith to resolve such disputes, using the informal dispute resolution 
procedures set forth in this section, or such other procedures upon which the parties may later 
agree.  However, if at any time any party determines circumstances so warrant, they may seek 
any available remedy without waiting to complete informal dispute resolution. 
 
Informal dispute resolution process 
Unless the parties agree upon another dispute resolution process, or unless an aggrieved party 
has initiated administrative proceedings or suit in Federal court as provided in this section, the 
parties may use the following process to attempt to resolve disputes: 

• The aggrieved party will notify the other parties of the provision potentially violated, the 
basis for contending a violation has occurred, and the remedies it proposes to correct the 
alleged violation. 

• The party alleged in violation will have 30 days, or such other time as may be agreed, to 
respond.  During this time it may seek clarification of the information provided in the 
initial notice.  The aggrieved party will use its best efforts to provide any available 
information responsive to such inquiries. 

• Within 30 days after such response was provided or was due, representatives of the 
parties having authority to resolve the dispute will meet and negotiate in good faith 
toward a solution satisfactory to all parties, or will establish a specific process and 
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timetable to seek such a solution. 
• If any issues cannot be resolved through such negotiations, the parties will consider non-

binding mediation and other alternative dispute resolution processes and, if a dispute 
resolution process is agreed upon, will make good faith efforts to resolve all remaining 
issues through that process. 

 
25.  Availability of Funds 
Nothing in this CCAA will be construed by any party to require the obligation, appropriation, or 
expenditure of any funds from the U.S. Treasury, The Oregon State Treasury or the Common 
School Fund.  The FWS and DSL will not be required under this CCAA to expend any federal or 
State agency’s appropriated funds unless and until an authorized official of that agency 
affirmatively acts to commit to such expenditures as evidenced in writing. 
   
26.  Relationship to Other Agreements 
The Oregon Cattlemen’s Association, BLM, and FWS have signed a Candidate Conservation 
Agreement (CCA) for certain federal public lands and Harney County SWCD has signed a 
Programmatic Candidate Conservation Agreement with Assurances for private lands in that 
County.  Crook, Deschutes, Grant, Lake, Malheur and the portion of Union county under the 
jurisdiction of Baker SWCD are developing plans very similar to the agreement that was 
approved in Harney County. Many livestock operations are dependent upon public land livestock 
grazing, both federal and State, for much or portions of their livestock grazing operations. It is 
critical that all plans are complimentary and the goal is for DSL lands to be managed seamlessly 
between Federal and enrolled private lands. While coordination between the documents is 
essential, federal, State and private lands are innately different, so some differences exist.  
  
27.  No Third-party Beneficiaries 
This CCAA does not create any new right or interest in any member of the public as a third-party 
beneficiary, nor shall it authorize anyone not a party to this CCAA to maintain a suit for personal 
injuries or damages pursuant to the provisions of this CCAA.  The duties, obligations, and 
responsibilities of DSL and FWS to this CCAA with respect to third parties shall remain as 
imposed under existing law. 
 
28.  Reports  
Annual summary reports will be delivered to the person listed below:  
Field Supervisor, Oregon Fish and Wildlife Office  
U.S. Fish and Wildlife Service 
2600 SE 98th Ave, Suite 100 
Portland, OR 97266 
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IN WITNESS WHEREOF, THE SIGNING PARTIES HERE TO have, as of the last signature 
date below, executed this Candidate Conservation Agreement with Assurances to be in effect as 
of the date of the last signatory to sign this agreement. 
 

 ___________________________________   ____________________ 
  Governor and Board Chair        Date 

Oregon State Land Board 
 

 ____________________________________  ____________________ 
  Director          Date 

Department of State Lands 
 
 

 _____________________________________  ____________________ 
  Title         Date 

U. S. Fish and Wildlife Service  
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APPENDIX A – Conservation Measures   
Sage-Grouse Conservation Measures: All Conservation Measures (CMs) listed in this appendix 
will maintain or improve sage-grouse habitat, while contributing to the economic stability and 
sustainability of DSL managed lands.  Leasehold Inventory (baseline) will identify any threat or 
threats (if any) to sage-grouse that exist on DSL managed land. This list provides possible 
conservation measures to be applied to address threats ownership wide directly by DSL and will 
serve as a menu of options to use when developing Farm Plans, Leasehold Management Plans, 
and Annual Operating Plans with individual lessees when such plans are deemed necessary by 
DSL.  Each identified threat will be addressed with one or more CMs from the list below and 
additionally, conservation measures not identified on this list may be developed with the 
approval of FWS.  
 
This list of threats to sage-grouse has been subdivided into habitat-related and species-specific 
threats. The conservation objectives for habitat-related threats are listed in the CCAA under 
Section 6. Inventory and Monitoring Protocols in Figure 2-4. Applicable objectives from these 
figures will be applied by DSL or included in Farm Plans, Leasehold Management Plans, and 
Annual Operating Plans with individual lessees when DSL directs the lessee to carry out the 
objectives.  The conservation objectives for species-specific threats are listed in this appendix, 
below the specific threat. 
 
These conservation measures have been developed, some specific and some general, based on 
the best available knowledge, science, and experience. 
 
Habitat-Related Threats 
 
Threat: Fragmentation of the landscape -Fragmentation of the landscape causes birds to leave 
leks or abandon nests or important habitats (i.e., direct impact to nests and brooding hens), 
resulting in decreased reproductive success. 
Conservation Measures: 

1. Maintain contiguous habitat by avoiding further fragmentation.  The objective for 
this required CM is for no net loss in 1) habitat quantity (as measured in acres) and 
2) habitat quality (as determined by the ecological state). The baseline determination 
of habitat quality and quantity will be completed during the baseline inventory and will 
serve as a reference point in meeting the objective for CM 1.  

2. Consolidate new roads and powerlines. 
3. Consider entering into conservation easements. 
4. Convert generator or windmill powered pumps (noise) to solar, when economically 

feasible. 
5. Consider removing vertical structures (i.e. raptor perches) by burying new and existing 

power lines, and where possible cooperate with local utilities to retrofit powerlines to 
reduce raptor perches, when economically feasible. 

 
Threat: Wildfire-Wildfires can remove long-lived species such as sagebrush, reducing sage-
grouse habitat quality and quantity. 
Conservation Measures:   

6. Identify sage-grouse habitat as a high priority for protection and prevention. Map lands as 
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Core Area and Low Density. Consider the following proactive prevention measures: 
a. In years of high fuel load accumulation, strategically utilize livestock grazing to 

reduce fuel loads while maintaining suitable habitat for sage-grouse, consistent 
with the livestock management practices section.  

b. Design, establish, and maintain fire breaks or green-stripping along key existing 
roadways to provide a fuel break and safe zone from which to fight fire. Strips 
would be no larger than 50ft on either side of a road, which will provide foraging 
habitat for sage-grouse and provide >100ft of fuel breaks.  Within fuel breaks 
where annual grasses are prevalent, plant aggressive, fire-resistant perennial 
species to stabilize the site, with the long-term objective of re-establishing native 
species.  

c. Identify key roads on a map that could serve as a fire break to be widened 
approximately 50ft on either side of the road, when wildfire actively threatens 
DSL managed lands.  These maps will be available to the fire personnel.  

d. Attain wildfire training certification. Where possible join Rangeland Fire 
Protection Associations (RFPA)8.  Explore addition of agency fire suppression 
resources.9 

7. Use direct attack tactics when it is safe and effective to reduce the amount of burned 
habitat. Direct attack supported by any available mechanized equipment (i.e. bulldozer, 
tractor w/blade, aerial drops) is the most efficient at reducing the overall size of 
rangeland fires thereby keeping habitat intact. It is most critical during initial attack 
before the fire gains momentum.  

8. Retain unburned areas (including interior islands and patches between roads and the fire 
perimeter) of sage-grouse habitat unless there is a compelling safety, resource protection, 
or control objectives at risk.   
 

Threat: Loss of sagebrush habitat due to lack of fire and associated conifer encroachment: 
High elevation plant communities are dependent upon periodic fire to maintain healthy 
functional plant communities. The use of prescribed fire in low elevation sagebrush communities 
can result in a reduction of sage-grouse habitat in quality and quantity. DSL will determine need 
for treatment and, if needed, the appropriate method for removal (e.g., chainsaw, heavy 
machinery, chemical, prescribed fire, or a combination) and slash treatment.  DSL will choose 
methods that will minimize or prevent soil disturbance or sterilization and methods least likely to 
result in weed invasions. 
 
Conservation Measures:    

9. Utilize prescribed fire treatments which will generally occur at higher elevations, where 
there is little risk of invasive plant establishment post-treatment. Treatments will be 
conducted so there is a mosaic of sagebrush and burned areas to provide a seed source for 
sagebrush and native grass and forb regeneration. 

10. Remove encroaching juniper from sagebrush communities through cutting of juniper and 

                                                 
10 Participation in or creation of a RFPA is proactive in protecting state and private land from fires. 
RFPAs are charged with providing protection for non-federal lands.  DSL is a member of RFPA’s in which DSL 
managed lands are located. BLM will only allow RFPAs or their members to assist on initial attack and firefighting 
on federal public lands when state and private lands are threatened. This is in accordance with current cooperative 
agreements. 
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burning piled trees and limbs (“jack-pot burning”, which involves returning to juniper 
piles when the ground is frozen or saturated to conduct burning). Ensure timing of these 
burns does not interfere with lekking or other known seasonal movements of sage-grouse 
(see “Threat: Juniper/Conifer Expansion” for full specifications). 

11. Limit use of prescribed fires at lower elevations. Prescribed fire at these elevations will 
only be used when there are no other options, or a pre-burn evaluation has determined the 
risk of cheatgrass and other invasive weeds is minimal, and there is low risk of reducing 
critical sage-grouse habitat features. 

 
Threat: Juniper/Conifer Expansion–Juniper/conifer encroachment can lead to a reduction of 
sage-grouse habitat, use, or abandonment.  Slash from mechanical or chemical removals may 
continue to compromise habitat use. 
 
Conservation Measures: 

12. Consider removing encroaching juniper/conifer within existing riparian and transitional 
zones.  

13. Treat/remove encroaching juniper/conifer in sage-grouse habitats. 
14. For Phase I, juniper felling and leaving may be effective.  Limb any branches >4 ft in 

height on a felled tree (i.e., lop and scatter). 
15. For Phase I and Phase II, where jackpot burning is the most appropriate method of slash 

removal, consider a fall burn (Nov-Dec) or spring burn (Mar-Apr) when soils tend to be 
frozen but the moisture content of the felled trees is low. Ensure timing of these actions 
does not interfere with lekking or other known seasonal movements of sage-grouse. 

16. Conduct broadcast burns of juniper-invaded sagebrush, judiciously taking into 
consideration the spatial and habitat needs of sage-grouse relative to the size of the burn. 

17. Seed juniper treatment when current perennial grass community is in poor condition (<2 
plants /10ft2, <1 plant/10ft2 on dry and wet sites) or if exotic annual grasses are present.  
Broadcast seeding prior to soil disturbance or under slash may increase the chances of 
establishment. 

18. Consider resting treated area from grazing following treatment.  Length of rest will 
depend on understory composition at time of treatment and response of desirable 
vegetation following treatment. Set quantifiable objectives for post-treatment vegetation 
recovery based on pre-treatment monitoring data, return livestock grazing once objectives 
have been met. 

 
Threat: Unmanaged and/or Improper Grazing -Livestock, humans, and vehicles can 
physically disturb and cause birds to leave leks or abandon nests (i.e., direct impact to nests and 
brooding hens) resulting in decreased reproductive success. However, appropriate livestock 
grazing regimes are compatible with or beneficial to sage-grouse habitat needs. Adaptive 
management may be necessary to adjust levels and season of livestock grazing with a forage 
supply that is ever changing in response to varying growing conditions for vegetation (e.g., 
interannual climate variation). Monitoring information will be used to make adjustments to 
grazing management to ensure a desirable vegetation trend is maintained (see Section 6. 
Inventory and Monitoring Protocols). 
 
Conservation Measures: 
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19. Avoid placing salt, water, or mineral supplements within 0.6 miles of the perimeter of an 
occupied lek. 

20. Reduce disruptive activities one hour after sunset to two hours after sunrise from March 1 
through June 30 within 0.6 miles of the perimeter of occupied leks, unless brief 
occupancy is essential for routine ranch activities (e.g., herding or trailing livestock into 
or out of an area at the beginning or end of the grazing season).  Examples of disruptive 
activities may include noise, human foot or vehicle traffic, or other human presence. 

21. Reduce off-trail vehicular travel in nesting habitat from March 1 through June 30 unless 
travel is essential for routine ranch activities (including but not limited to: repairing 
fence, “doctoring” livestock, finding lost livestock, and irrigation activities). 

22. Develop and/or use a rangeland management plan and/or annual operating plan to 
maintain or enhance the existing plant community to ensure a community suitable as 
sage-grouse habitat.  If available, use approved ecological site descriptions to set realistic 
goals for the plant community. (Example: NRCS Oregon 2007; Conservation Practice 
Standard – Prescribed Grazing Code 528).  

23. Change salting and watering locations to improve livestock distribution and maintain or 
enhance sage-grouse habitat quality. 

24. Avoid alteration of winter habitat with winter feeding in occupied habitat unless it is part 
of a plan to improve ecological health or to create mosaics in dense sagebrush stands that 
are needed for optimum sage-grouse habitat, or is needed for emergency care of 
livestock. 

25. Develop additional water sources for wildlife and livestock, to reduce impacts to riparian, 
wetland, playas, and wet meadow areas important to sage-grouse. 

26. Spring developments should be constructed or modified to maintain their free-flowing 
and wet meadow characteristics. 

27. Ensure wildlife accessibility to water and install escape ramps in all new and existing 
water troughs. 

28. Avoid construction of new livestock facilities (livestock troughs, fences, corrals, handling 
facilities, “dusting bags,” etc.) within 0.6 miles from leks or other important areas of 
sage-grouse habitat (i.e., known wintering and brood rearing areas) to avoid 
concentration of livestock, collision hazards to flying birds, or avian predator perches. 

29. Refer to the model by Bryan Stevens for identification of areas that may contain fences 
that pose the highest threat to sage-grouse.  In high risk areas, remove unnecessary fences 
and relocate or mark needed fences with anti-strike markers or other agreed upon visual 
markers (Stevens 2011). 

30. Manage grazing in riparian areas to ensure bank stability, survival of deep-rooted riparian 
vegetation, floodplain connectivity, and stream functionality. 
 

Threat: Invasive Vegetation -Establishment of plant communities that do not provide  
suitable habitat (e.g., introductions and monocultures of non-native, invasive plants) are reducing 
sage-grouse habitat quality and quantity. Prevention and early detection is needed. Invasive 
weeds continue to expand from borders of large infestations. Many sagebrush-steppe 
communities have crossed a threshold after which they are no longer recoverable by control 
methods.  
Conservation Measures: 

31. DSL will work with county weed experts to identify where invasives are a threat to DSL 
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managed land, to establish weed prevention areas, and to conduct cooperative treatments. 
32. Identify and implement treatments that will promote an intact and functioning sagebrush 

landscape. 
33. Systematic and strategic detection surveys should be developed and conducted in a 

manner maximizing the likelihood of finding new patches before they expand.  Once 
patches are located, seed production should be stopped and the weeds should be 
eradicated. The most effective tools for eradication of many weeds are herbicides and 
possibly bio-controls. 

34. When using herbicides all best management practices and only approved herbicides listed 
in Appendix E will be used for coverage under the EOS permit associated with this 
agreement. 

35. Containment programs for large infestations should be maintained.  Border spraying 
infestations, planting aggressive (even appropriate non-native species) plants as a barrier, 
establishing seed feeding biological control agents and targeted grazing to minimize seed 
production are all methods that could help contain large infestations. 

36. Areas with an adequate understory (> 20% composition) of desired vegetation should be 
identified and prioritized as high for control since they have a higher likelihood of 
successful rehabilitation than areas where desired species are completely displaced. 

37. Consider rehabilitation for areas with inadequate understory (< 20% composition) of 
desired vegetation. The species of choice should include perennial species that are 
competitive with invasive weeds. The goal should be to maximize niche occupation with 
desired species. 

38. Record any new annual grass (e.g., cheatgrass, medusahead) infestations and take 
immediate action to eradicate when practical and economically feasible.  DSL both 
records incidental sightings, and conducts specifically planned surveys. Surveys should 
focus primarily on medusahead infestations initially; when treatment is practical expand 
treatment areas to incorporate cheatgrass areas.  

39. Non-native perennial species such as crested wheatgrass may be seeded to stabilize and 
prevent further invasion of cheatgrass and medusahead. These species should be used 
with the intent to stabilize the plant community and allow for long term recovery of 
sagebrush and other native species. 

40. Aggressively treat noxious weeds and other invasive plants where they threaten quality of 
sage-grouse habitat and apply best management practices to prevent infestations from 
occurring. 

41. Use certified weed-free seed mixes and mulches. 
42. Manage livestock use on newly seeded/planted rangeland, allow adequate rest, generally 

a minimum of two growing seasons. Set quantifiable objectives for post-treatment 
vegetation recovery; return livestock grazing once objectives have been met. 

 
Threat: Vegetation Treatments -Vegetation treatments (e.g., chemical, mechanical) can result 
in a reduction of sage-grouse habitat quality and quantity. 
Conservation Measures:  

43. Use brush beating in mosaic patterns as a tool to increase production of understory 
species and to increase diversity to benefit sage-grouse habitat.  Current 
recommendations suggest brush beating (or other appropriate treatment) in strips (or a 
mosaic pattern) 12 to 50ft wide (with untreated interspaces 3 times the width of the 
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treated strips) in areas and with relatively high shrub cover (>25%) without an understory 
of annual grasses to improve herbaceous understory for brood rearing habitats, where 
such habitats may be limiting. Also, take into account aged sagebrush stands with 
minimal recruitment and high shrub decadence. Such treatments should not be conducted 
in known winter habitat (Dahlgren et al. 2006).  

44. Evaluate the role of existing seedings that are currently composed of primarily introduced 
perennial grasses in and adjacent to priority sage-grouse habitats to determine if they 
should be restored to sagebrush or habitat of higher quality for sage-grouse.  Active 
restoration success has been extremely limited using current technology, where it is 
economically and logistically feasible, consider transplanting sagebrush or using 
sagebrush plugs, if not economically and/or logistically feasible, allow sagebrush 
recruitment into perennial herbaceous dominated communities (i.e., don't mow sagebrush 
that is reestablishing in crested wheatgrass seedings). 

45. Any vegetation treatments conducted in plant communities dominated by exotic annual 
species will be accompanied by rehabilitation (and if necessary, reseeding) to achieve 
reestablishment of perennial vegetation and allow for long term recovery of sagebrush 
and other native species. 

46. To minimize disturbance to sage-grouse populations, do not conduct broadcast 
applications of herbicides   during nesting and early-brood rearing periods when sage-
grouse are present (March 1 – June 30, at a minimum) , unless this timeframe or target 
plant development stage is optimal for herbicide effectiveness. 

47. The use of herbicides (primarily tebuthiuron) at low (0.1–0.3 kg ai/ha) application rates 
may effectively thin sagebrush cover while increasing herbaceous plant production 
(Olson and Whitson 2002). These treatments should be applied in strips or mosaic 
patterns. Site conditions must be critically evaluated prior to treatment (including fire 
rehabilitation, new seedings, and seeding renovations) to increase likelihood of the 
desired vegetation response. 

48. DSL staff will determine how sagebrush treatments are part of a larger landscape plan.  If 
sagebrush treatment is warranted after a plan is developed, DSL will utilize a mosaic 
pattern of treatment (as described in CM 43) rather than a large uniform block. 

 
Threat: Drought- When rangeland plants are deprived of precipitation, it affects the plant’s 
growth cycle, volume of growth, and fruition. When drought conditions exist, annual monitoring 
will be used to determine site specific recommendations. Drought is site specific and is typically 
considered to occur when two growing seasons of precipitation are below the long term average, 
affecting plant life cycles as described above. Prolonged drought is when the conditions 
described above persist for three or more growing seasons. Prolonged drought can harm plants 
important to sage-grouse reducing sage-grouse habitat quality and quantity (see Section 16. 
Changed Circumstances drought subsection for more information on determination of drought 
conditions). 
Conservation Measures:  

49. Incorporate a drought management strategy for grazing which considers the needs of 
sage-grouse. 

50. Adjust livestock use (season of use, timing, intensity, and/or duration) to reduce the 
impact on perennial herbaceous cover, plant diversity, and plant vigor to enable DSL 
managed lands to meet the seasonal habitat needs for sage-grouse identified for the site.  
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Threat: Mechanical degradation of riparian area-Those actions utilizing mechanical 
equipment that results in decreased water table stability and function. 
Conservation Measure: 

51. Consider stream system hydrology prior to development of any facility, feature, or 
infrastructure such as roads, dams, culverts, water crossings, bridges, ditches. 

 
Threat: Catastrophic Flooding- Excessive runoff resulting from catastrophic hydrological 
events (e.g. rain on snow event) is associated with mass-wasting of hill slopes, damage to river 
banks, and downstream flooding.  These events have the capability to drastically change stream 
hydrology and vegetative composition of riparian corridors. 
Conservation Measure: 

52. Manage livestock use (season of use, timing, intensity, and/or duration) in a manner that 
promotes herbaceous and deep-rooted riparian vegetation that will stabilize stream bank 
morphology and aid in the recovery following a catastrophic flood event.  

 
Species-Specific Threats 
 
Threat: Recreation -Repeated disturbance and harassment of sage-grouse could reduce mating 
and reproductive productivity. 
Conservation Objective: Reduce the amount of sage-grouse disturbance and harassment, as 
well as direct mortality.  
Conservation Measure: 

53. Protect critical existing habitat such as high visibility leks and/or known winter 
concentration areas, by restricting seasonal access for recreational use, including but not 
limited to recreational vehicle use both on and off roads, horseback riding and other 
dispersed recreational activities 

 
Threat: Predation – Some rangeland management activities can increase opportunities for 
predation of sage-grouse and sage-grouse nests. Predation may be underestimated as a limiting 
factor to sage-grouse population success in much of its occupied habitat. (Coates and Delehanty 
2010; Coates et al. 2008; Dinkins et al. 2012; Kolada et al. 2009; Kolada et al 2009b; Moynahan 
et al. 2007; Willis et al. 1993). In particular the impacts of predation on sage-grouse can increase 
where habitat quality has been compromised by anthropogenic activities (Coates 2007, Bui 2009, 
Hagen 2012). 
Conservation Objective: Minimize the effects of predation on isolated, translocated, or 
declining populations where predation has been identified as the limiting factor. Reduce direct 
mortality to individuals and broods.  
Conservation Measures: 

54. Minimize attractants for corvids, raptors, and coyotes (i.e., dump sites, bone piles, etc.). 
55. Utilize predator management programs when documented as a limiting factor on sage-

grouse populations.  If poor habitat conditions are causing a predator problem, habitat 
conditions should be addressed first if possible, or jointly or shortly after predator 
control. Predator management includes lethal and non-lethal methods (see ODFW 
Strategy - Hagen 2011). Consult with ODFW or other relevant permitting agency for 
predator control. 
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Threat: West Nile Virus (WNv) - Sage-grouse immune systems lack resistance to WNv. 
Surface water developments may increase habitat for mosquitoes, increasing the potential for 
WNv exposure. 
Conservation Objective: Reduce potential for direct mortality and/or disease transmission. 
Conservation Measures: 

56. Minimize unnecessary standing water that could be used as mosquito breeding grounds 
within sage-grouse habitat. Where new pond construction or water developments are 
proposed for rangeland management or habitat enhancement purposes, use innovative 
designs, when possible, to minimize the amount of mosquito habitat that could be 
created. Work with agency biologists on optimal locations for new water developments. 

 
Threat: Feral Horses and Burros - Concentrated or overabundant feral horse and burro 
populations can reduce habitat quality and quantity. 
Conservation Objective: Reduce impacts to sage-grouse habitat. 
Conservation Measures: 

57. Document and report habitat damage on DSL managed lands from feral horses and/or 
burros. 

58. On DSL managed lands where baseline inventory, annual, or habitat monitoring indicate 
feral horses may affect sage-grouse habitat, ensure all findings are reported to BLM. 
When habitat monitoring indicates negative impacts from feral horses, DSL and FWS 
will provide written recommendations to BLM recommending gathering of feral horses 
and/or burros. 

59. To maintain and or improve sage-grouse habitat on DSL managed lands with feral horses, 
DSL and FWS will submit recommendations in writing to BLM to manage feral horse 
and/or burro numbers for long term management at or below the appropriate management 
level.  

60. When habitat monitoring indicates damage from feral horses and/or burros on DSL 
managed lands, DSL and FWS will submit written recommendations to the BLM to 
relocate feral horses and/or burros from affected land.  

 
Threat: Insecticide - Grasshoppers and Mormon crickets periodically have infestations which 
cause significant long term damage to sagebrush. The use of insecticides is not known to pose 
range-wide threats to sage-grouse.  However, insecticides have been documented as causing 
mortality to sage-grouse.  Some insecticides could have detrimental effects to individual sage-
grouse through direct contact, either by consumption of insects exposed to certain insecticides or 
by reduction of insect populations during times when insects are a crucial part of the birds' diets 
(see FWS March 2010 finding).  
Conservation Objective: Maintain important sage-grouse forage base and avoid or minimize 
direct mortality to sage-grouse. 
Conservation Measures: 

61. If possible, contract with Animal and Plant Health Inspection Service (APHIS) and/or 
Oregon Department of Agriculture (ODA) for all insecticide treatments. 

62. Consult with ODA, and APHIS. Avoid carboryl/malathion; use diflubenzuron (Dimilin) 
if at all possible. 

63. Work with agency specialists to plan and design control efforts to avoid harming sage-
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grouse and non-target species. 
64. Avoid spraying treatment areas in May and June (or as appropriate to local 

circumstances) to provide insect availability for early development of sage-grouse chicks. 
65. Use approved chemicals with the lowest toxicity to sage-grouse that still provide 

effective control. 
66. When feasible and as outlined by APHIS or ODA, use Reduced Area/Agent Treatments 

(RAAT) to control grasshoppers, which focuses control efforts along strips to avoid 
spraying entire fields.  
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APPENDIX B - Parcel/Pasture Sage Grouse Habitat Assessment 
 

 
Sage Grouse Habitat Assessment 

 
The Conservation Measures listed in Appendix A of the Candidate Conservation Agreement (CCAA) 
between DSL and USFWS will be applied where applicable on this parcel/leasehold of DSL rangelands.  
In the event a habitat threat is identified or a specific conservation measure needs addressed it will be 
identified in the Management Considerations section below. 
 
Date completed: 
 
Forage Lease number: 
 
Leasehold name/portion of leasehold: 
 
County: 
 
Is parcel in Core Habitat/PPH or Low density/PGH? 
 
Suitability Class:  
 
Ecological State: 
 
Habitat Threats: 
 
Specific Conservation Measures: 
 
Management Considerations: 
 
 
State and Transition 
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APPENDIX C – State & Transition Models 
 
The overall management goal is to facilitate maintenance of, or transition to, a desired 
ecological state (state “A” or “B”) using an ecologically-based model (see state and transition 
diagrams for low elevation, high elevation, and riparian habitat shown in Figures 2-4) that can 
serve the habitat needs of sage-grouse. Once this state is achieved, additional conservation 
measures may be used to further increase the quality/value of sage-grouse habitat (e.g., timing of 
grazing in nesting habitat) or mitigate species-specific threats (e.g., raptor perches in the vicinity 
of critical habitat).  However, focusing on species-specific conservation measures in habitat that 
is in or at risk of transition to a non-desired state (states “C”, “D”, or “E”) can divert resources 
from addressing underlying ecological issues that ultimately define the current and future value 
of such habitats to sage-grouse and other sagebrush obligate wildlife species.  For this reason, an 
ecologically-based model will be used to determine inventory, monitoring, and conservation 
needs for each parcel or pasture during baseline inventory.   
 
The states in the models will be determined by a combination of information including: 1) NRCS 
ecological site descriptions; 2) data collected during the baseline inventory; 3) best professional 
judgment; 4) local climatic variation; 5) site history and other information collected as outlined 
in Section 6.  Inventory and Monitoring Protocols,, of this CCAA.  Recovery of shrub-steppe 
habitat is slow (varies greatly from 20 -100 years depending on pre-disturbance state) and the 
CCAA is a 30-year permit, therefore the threshold for meeting the objectives in states A or B is 
that the vegetation on the site is trending towards the  desired plant community.  The restoration 
potential of the other states (C, D & E) depends on the degree of degradation; objectives for 
states C, D, & E will need to be based upon degree of degradation and probability of success of 
treatments. 
 
Ecological States and their relationship to sage-grouse habitat 
It is important to note that much of the knowledge base concerning vegetation composition and 
structure in habitats used by sage-grouse has been based on small (patch) scale measurements 
that reflect the immediate vicinity of the location of radio-marked or flushed birds (e.g., Gregg et 
al. 1994; Sveum et al. 1998; for detailed information on sage-grouse habitat at the patch scale see 
Connelly et al. 2000 and Hagen et al. 2011).   This is significant because large-scale monitoring 
efforts (including procedures described in this document) are most feasible at the plant 
community scale or larger and current knowledge of successional change in the sagebrush steppe 
is firmly based on relationships described at the plant community scale.  This discrepancy in 
scale can lead to problems when plant composition at the plant community scale is expected to 
conform to idealized vegetation attributes based on smaller scale measurements.  For example, 
working at the community scale, Davies et al. (2006) examined over 100 “late-seral” Wyoming 
big sagebrush communities and reported that: “No sites met the nesting or optimum brood-
rearing habitat vegetation cover values suggested by Bureau of Land Management (2000).  
Mesic and arid breeding vegetation cover values suggested by Connelly et al. (2000) were met 
by 0% and 18% of the sites, respectively”.  Additionally, in a meta-analysis of sage-grouse 
nesting and brood rearing habitats Hagen et al. (2007) determined that sagebrush cover, grass 
cover and grass height was greater at nest sites than at random points and vegetation at brood 
areas contained less sagebrush, taller grasses and greater grass and forb cover than random sites. 
Understanding the optimum mix and spatial arrangement of these communities and their effects 
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on demographic rates in a landscape could substantially enhance sage-grouse management. 
Furthermore, in the 2010 Warranted but Precluded Finding USFWS identified threats 
contributing to sage-grouse habitat fragmentation and loss that occur at the plant community and 
larger scales.  The Finding went on to suggest that local regulatory mechanisms be 
developed/strengthened to address known threats to sage-grouse.  Such mechanisms will 
logically occur at scales consistent with the identified problems.  It thus follows that assessment 
of habitat and monitoring of the effectiveness of implemented conservation measures will be 
conducted at a scale consistent with the identified threats and the conservation measures 
designed to address those threats.   Therefore, the focus in this document is at the scale of the 
plant community and the monitoring procedures reflect that scale-specific focus.  Thus, the intent 
is to use best available knowledge to promote a sustainable composition of plants (termed 
“states” in these models) that provides elements necessary for sage-grouse habitat at the plant 
community scale. 
 
The use of a color-coding system to label habitats as year-around (green), seasonal (yellow), or 
non-habitat (red) is based on the presumption of the presence or absence of specific vegetation 
components that comprise different elements of sage-grouse habitat.  Those presumptions are 
based on characterizations of sage-grouse habitat elements as described by Crawford et al. 
(2004).  Focusing on the low and high elevation models, different habitat needs with different 
vegetation states can be associated, and the sum of those associations can be used to broadly 
characterize habitat as year-around, seasonal, or non-habitat.  However, just because a state may 
be suitable for, for example, nesting habitat, that doesn’t mean that it is currently being used or 
will be used in the future for nesting purposes.  That said, in both the low middle and high 
elevation models, states A and B have the potential to support nesting activities, although the 
suitability of state B for this purpose could be limited by sagebrush abundance in some cases.  
Brood-rearing habitat could occur in either state A or B, although riparian areas in other 
states have potential to provide late season brood-rearing habitat.  For the low elevation model, 
winter habitat will be associated primarily with states A and B. For the mid elevation model, 
winter habitat will be associated primarily with states A and B, and in the high elevation model 
winter habitat would be mainly in state A. 
 
Breeding Habitat:   

1) During the spring lekking period, sage-grouse use areas of low-statured vegetation (both 
shrubs and herbaceous) for purposes of display and breeding.  There is strong fidelity to 
particular lekking sites and this habitat type is rarely limited on a landscape basis.  
Nesting habitat can be thought of as being comprised of two distinct time elements.   

2) During the pre-laying period, which is the month prior to actual nesting, female sage-
grouse continue to eat sagebrush but focus a growing portion of their diet on protein-rich 
forbs, which are thought to increase the nutritional status of the birds prior to the 
upcoming nesting period.   

3) Sage-grouse typically nest under mature sagebrush, or in some cases other shrubs, and 
during the nesting period rely on perennial bunchgrasses in the immediate vicinity of the 
nest to provide screening cover from nest predators.  Potential cover and height values for 
perennial grasses will vary strongly based on both ecological site and yearly conditions.  
Nests are often located near (e.g., < 3 km) lekking sites, but hens may move large 
distances from leks for nesting purposes.  Mature sagebrush with umbrella-shaped 
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canopies may provide increased screening cover of nests and this canopy shape also helps 
to decrease grazing of under-shrub screening cover by cattle (France et al. 2008). 
 

Brood Rearing Habitat:  
1. As with nesting, the brood-rearing period can be broken into distinct time phases.  During 

early brood-rearing, the diet of chicks is focused on forbs and insects (chicks are 
actually obligate insectivores for roughly the first two weeks of life).  From a vegetation 
standpoint, these habitats are often represented by areas of reduced sagebrush canopy 
cover, with increased herbaceous expression.  As the growing season progresses, broods 
move into late brood rearing habitat, which is determined largely by the presence of 
succulent vegetation; primarily forbs, although some sagebrush is consumed.  This 
succulent vegetation is often associated with riparian areas or seeps, however, broods 
may also migrate up in elevation, effectively staying ahead of the advancing desiccation.  
 

Winter Habitat 
• The critical vegetation component during the winter period is sagebrush, given that 

winter diets are comprised almost entirely of sagebrush.  Shrub height may or may not be 
important, depending on context.  On sites with deep snow, a certain height is obviously 
necessary to ensure food availability and mature big sagebrush (Artemisia tridentata 
Nutt. ssp.) is of high importance, however, sage-grouse have also been reported to use 
smaller-statured low sagebrush (Artemisia arbuscula Nutt.) on wind-swept ridges with 
minimal snow cover. 

 
Interpretation 
While state and transition models are typically viewed as being site specific, it is critical to 
recognize the consequences of spatial connectivity between vegetation states across the larger 
landscape.  For example, a low elevation vegetation community in state “A” provides for year-
around sage-grouse habitat.  However, if a given community in this state is set within a larger 
landscape comprised mainly of low elevation state “C” (i.e., annual grass-dominated), then fire 
risk to state “A” will increase dramatically, suggesting that conservation measures to reduce 
annual grass abundance in the larger landscape will have significant implications to the security 
of State A.  This example illustrates that conservation measures may have value to sustaining 
existing sage-grouse habitat, even if these measures are applied in locations that are currently 
non-habitat, and reinforces the importance of considering spatial connectivity between 
vegetation communities across the landscape when defining threats and associated conservation 
measures.   This same concept can also be applied over time.  For example, during wet years fuel 
accumulations across the landscape may be high enough to create high fire danger for most 
vegetation communities, regardless of what “state” they are in.  In such cases, conservation 
measures to reduce fuel loading could be applied generally, regardless of vegetation state, to 
reduce risk of wildfire.  This example illustrates that conservation needs vary over time and that 
application of conservation measures must take place within the framework of adaptive 
management. 
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Figure 7: Low elevation state and transition model.  
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Figure 8:  Mid elevation sagebrush state and transition.  
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Figure 9: High Elevation Sagebrush Rangeland 
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Figure 10: Riparian state and transition model 
 
The management goal is to facilitate maintenance of, or transition to, a desired riparian state using a hydrology-based model.  

These states will be determined using Rosgen’s stream classification guide, focusing primarily on stream channel classifications that 
can serve or have the potential to serve the habitat needs of sage-grouse and exclude/ing those not applicable to this area (type D) or 
too high gradient (type A and B channels).  The Southeast Oregon region will be dealing primarily with lower gradient type E, C, F, 
and G channels.  The functional riparian systems will be characterized by type E and C channels.  E shape channels are characterized 
by their high sinuosity, well-vegetated banks, and low width/depth ratio.  C shape channels have similar access to floodplain and well-
vegetated banks, but have a higher width/depth ratio and possible slight entrenchment.  Type F and G channels are typically going to 
be degraded C or E channel streams that have been incised and lost regular contact with their flood plain.  Down cutting lowers the 
water table and prevents riparian bank vegetation access to adequate moisture.  Entrenchment is the major characteristic of both F and 
G channel shapes.  The major difference is the high width/depth ratio of F channels and the low width/depth ratio in G channels.  
Transitions between riparian states can be addressed through various conservation measures, which address ecosystem threats such as 
unmanaged grazing, juniper/conifer expansion, invasive vegetation management, catastrophic flooding events, and mechanical 
degradation.  Proper Functioning Condition (PFC) can be utilized to identify the factors influencing change between riparian states 
and direct future conservation strategies.   
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NO 

For management of these systems see the CMs 
that address the threats for 

Unmanaged/Improper Grazing, Exotic Invasive 
Vegetation, Juniper/Conifer Expansion, and 
Drought.  Alterations affecting water table 

depth will be avoided.   

Lentic Systems (Non-Flowing):  Occur in basins and 
lack a defined channel and floodplain. Included are 
perennial or intermittent bodies of water such as playas, 
reservoirs, lakes, marshes, ponds, stockponds, and seeps 
or springs not associated with a defined channel. 

YES 

System Contains a 
Defined Channel & 

Floodplain 

Continued on 
 next page. 

Riparian 
Ecosystems 

Lotic Systems (Flowing):  Contain a defined 
channel and floodplain, which periodically or 
continuously carries flowing water, dissolved and 
suspended material. Seeps, springs, and wet meadows 
on the floodplain of, or associated with, a river or 
stream. 

Figure 10: Riparian State and Transition Model 
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Figure 11: Lotic Systems State and Transition Model 
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APPENDIX D – Inventory & Monitoring 
DSL utilizes multiple techniques for inventorying and monitoring rangelands.  This CCAA 
provides DSL with the flexibility to employ the most efficient, generally accepted rangeland 
monitoring methodologies to measure change in ecological states as related to specific 
objectives. 
 
Upland Monitoring 

• Leasehold Inventory (baseline) (Appendix D-1): Through the 2013-14 forage lease 
expiration/renewal process, all DSL forage leases set to expire in 2015, will be 
inventoried and mapped. Information including ecological state is being gathered which 
will provide baseline data for establishing apparent trend to meet the requirements of this 
CCAA. Documenting site conditions, inventorying improvements, determining range 
condition, and determining ecological state and habitat threats is the primary objective. 
General dated photos are taken of leaseholds to display ecological sites and documenting 
existing improvements. By completing this form, establishing a basic ecological state can 
be achieved to establish an apparent trend which can then be compared to future visits to 
determine trend. 

• Annual Monitoring: The basic methods for upland trend monitoring used in this CCAA 
are the Rangeland Monitoring Report and/or the Utilization/Pace 180° with ocular 
utilization and cover estimates with transect photos.  

a. The Rangeland Monitoring Report form (Appendix D-2) is a qualitative 
procedure for documenting various attributes and observations while visiting a 
leasehold or parcel. This form is completed on all site visits in combination with 
the Utilization/Pace 180°. The exception is through the range 
assessment/inventory process where this form would not be completed. Some of 
the data summarized pertains primarily to visit objectives, rangeland comments, 
wildlife observed, weather comments, range condition and various questions on 
livestock grazing practices. General landscape photos of parcel would be 
associated with this form in addition to any photos taken to compliment objectives 
of site visit. 

b. The Utilization/Pace 180° (Appendix D-3) is a quantitative process for 
monitoring utilization and ground cover.  The protocol to measure the utilization 
and cover estimates is to choose a transect location; stop every ten steps and 
record ocular estimates for utilization and cover. This method provides an 
estimate of ground cover (bare ground, litter, rock, perennial vegetation, annual 
vegetation, moss, and biological soil crusts), canopy cover of perennial 
herbaceous plants (grasses and grass-like plants and forbs), woody species (trees 
and shrubs), and perennial plant composition (see Johnson & Sharp, 2012). In 
addition; range condition, sagebrush classification (ODFW), percent decadent 
shrubs, current ecological state and habitat threats are also evaluated. 

• Long-term Monitoring:  Rangeland Analysis involves establishing apparent trend on both 
blocked leaseholds and isolated parcels where core habitat exists. This process is 
accomplished through a process developed from the NRCS protocols in the National 
Range and Pasture Handbook and initiated in in 2001 to inventory/assess rangeland 
health.  
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o The Rangeland Analysis process is done annually on approximately 30,000 acres 
of blocked leaseholds. This process essentially gathers basic vegetation data 
including plant identification, plant composition, canopy and basal cover, and 
determines stocking rates per particular Response Unit or ecological site. A copy 
of the analysis form is attached in Appendix D-4. Baseline vegetative data that is 
gathered in this process establishes apparent trend for each Response Unit or 
ecological site future monitoring will determine trend on these sites.  
 

• Repeat Photo Monitoring:  Repeat photo monitoring involves establishing a permanent 
photo plot and periodically taking both ground level and landscape or transect view 
photographs. Comparing pictures of the same site taken over a period of years provides 
visual evidence of vegetation and soil trend. A properly located permanent photo point 
allows observation of changes in important rangeland attributes including plant species 
composition, total plant cover, perennial plant density, litter, spatial pattern of plants, 
plant vigor, and soil erosion. 

 
Riparian Inventory and Monitoring 
DSL will utilize previously established permanent riparian monitoring areas.  The permanent 
monitoring areas are the locations between established photo points at the beginning and end of a 
section or reach of riparian area. A Proper Functioning Condition (PFC) (Appendix D-5) report 
is completed on the section between the two photo points.  Additional photo points will be 
established as necessary to accurately capture any changes or areas of concern in each riparian 
area section.  
 
If the ocular assessment indicates an unstable stream state (i.e. riparian ecological states C or D) 
then it may require further assessment and conservation measures.  If the stream is shown to be 
“functional-at risk” or “nonfunctional” according to PFC classifications, or requires change in 
management, a quantitative monitoring technique should be used to evaluate long-term trend.  
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Appendix D-1 Department State Lands 
Leasehold Inventory Sheet 

Lease # FL-___________ Reviewer/s: _________________                  Date: ____________ 
 
Lessee:_______________________Sub-Lessee:________________________ 

 
1)    Land Status-                                                                      in AUM’s                      AUM’s 

Within leasehold boundary    Acreage         %        Carry capacity                Reported 
1.  State_____________________________________________________________ 
2.  BLM_____________________________________________________________ 
3.  Lessee private lands_________________________________________________ 
4.  Other private lands__________________________________________________ 
5.  TOTALS                         _______      100 %   ____________________________ 

 
2)   Does Lessee own adjacent lands used in conjunction with this Leasehold?______ 
3)   Does Lessee use adjacent Federal lands in conjunction with this Leasehold?______ 

 
4)   Leasehold pasture summary (acres-ownership-range condition): 

Pasture name State acres Private acres Fed acres       Total acres *condition 
      
      
      
      
      
      
      
Identify those acres by ownership landlocked within state pasture boundaries *refer to section 16 
 

5)    Structural Improvements (in miles/number for Blocked Leaseholds only): 
Type Miles/# Condition Year const Total 
Boundary fence     
Division fence     
Cattle guard     
     

 
6)    Non-structural improvements (acres): 

Type #acres Condition Year const Total 
Seeding     
Juniper thinning     
Brush control-spray     
Brush control-mow     
Fire rehab     
Weed treatment     
     

 
7)    Water Features used in conjunction with mgmt. of state lands (unit or miles): 
Type:                           State                 Federal                Private                       Condition                         Total   
Reservoirs 
Stock ponds 



 

Oregon Greater Sage-grouse Candidate Conservation Agreement with Assurances                                                   68 

Stock tanks 
Dug outs 
Wells 
Springs 
Developed springs 
Waterlines 
Perennial streams 
Other____________ 
TOTALS 

 
8)    Acts of God (acres): 
Type                         State                 Federal                   Private             Year              Rehab                      Total 
Wildfire_________________________________________________________________________________ 
Insect infestation__________________________________________________________________________ 
Other___________________________________________________________________________________ 
TOTALS 
 
9)    Monitoring summary: 
Photo Stations present__________ how many?____________Last year taken________________ 
Are additional photo stations needed?__________ 
Actual Use Record (last 15 years): 
          Number year’s reported_________ Average AUM’s leasehold_____________________ 
          Monitoring reports; year’s completed____________ 
          Trend Monitoring; year’s completed___________Ave apparent Trend ______________ 
          Utilization monitoring; years completed_____________Ave utilization level________ 
 
10)    Plant/animal species of interest (T&E species, candidate species etc.): 
Plants: 
Species_____________________________Field verified____ORBIC____ Year______  
Protection considerations________________________________________________________ 
______________________________________________________________________________ 
 
Fish & Wildlife: 
Species_____________________________Field verified ____ORBIC _____ Year_______  
Protection considerations__________________________________________________________ 
______________________________________________________________________________ 
 
Specific wildlife designations present?_________ describe: _____________________________ 
______________________________________________________________________________ 
 
Sage grouse habitat:           acres in Core Habitat_____________ Low Density _______________ 
Are sage grouse present on leasehold?____________ pastures_____________ season _________ 
 
11)    Geologic Resources  
Present: _________ Type ___________ 
Describe-______________________________________________________________________ 
______________________________________________________________________________ 
 
12)    Historical/archeological resources 
Present _________ Type ____________ Location _____________________________________ 
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Describe ______________________________________________________________________ 
______________________________________________________________________________ 
 
13)     Recreational Uses: 
Hunting: 
                          Big Game:_______________________________________________________________ 
                          Upland Birds_____________________________________________________________ 

Waterfowl_______________________________________________________________ 
Fishing: Lake/Reservoir______________________Stream/River______________________
Camping____________#established campsites______________ 
ATV/OHV___________Degree of use:Extensive____,Mod_______ slight_____ 
 
14)    ATV/OHV/camping  

Use causing resource damage?_________ Rate: Extensive_____Mod________slight_______ 
Use in local area associated with camping areas?_______________________________________ 

15)    Special designations/attractions: 
describe: __________________________________________________________________________
___________________________________________________________________________________ 
 
16)     RANGE CONDITION:  

Summarize and rate entire leasehold based on State and Transition range condition (EXC=75-100% potential 
native plant community; GOOD= 50-75%; FAIR= 25-50%; POOR= <25%) 
Entire leasehold           Exc_____Good____ Fair______ Poor_____ 
Site at full potential?   YES______ NO_______ 

 
17)     Management Considerations: 
Current grazing season:Spring_______ Summer______ Fall_______ Winter________ 
Management Plan:___________Management consistent with current Plan__________ (describe) 
___________________________________________________________________________________________
_________________________________________________________________ 
Riparian concerns? ______ 
Is there specific plant communities that need special management considerations? _________ 
(Describe) _____________________________________________________________________ 
______________________________________________________________________________ 
Current management consistent with other agencies land use plans? (TMDL, AWQMP, etc.)______ 
 identify specific plan/s______________________________________________________  
 
18)    Ecological State: 
Sagebrush Species Present: ________________________________________________________ 
______________________________________________________________________________ 
% Cover: 
__ > 10%  __ < 10%  Est. total sagebrush cover_______Est. % Decadent Sagebrush__________ 
__ High Elevation          Ecological State:  A      B       C      D      E      % Conifer cover________ 
__ Low Elevation           Ecological State:  A      B       C      D              % Conifer cover________ 
__ Mid Elevation            Ecological State  A       B       C      D     E      % Conifer cover ________ 
Existing Suitable  __Potentially Suitable  __ Unsuitable (non-habitat) 
__ Crested Wheatgrass Seeding  __Greasewood/Saltgrass  __Playa/lakebed 
Describe Plant Community (list dominant species): ______________________________________ 
________________________________________________________________________________ 
________________________________________________________________________________ 
________________________________________________________________________________ 
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________________________________________________________________________________ 
________________________________________________________________________________ 
 
19)     Habitat Threats: ___ Fragmentation        ___ Wildfire     ___Recreation      ___ Invasive Species 
                                 ___ Conifer Encroachment                     ___ Juniper/Conifer Expansion 
                                 ___ Vegetation Treatments                     ___ Catastrophic Flooding 
                                 ___ Improper Livestock Use                   ___ Feral Horses/Burros     ___ Other: ____         
 
20)    Improvements Needed: 
Type of Improvement                                                      Units                                                     Estimated Cost 
 
 
 
21) Provide weather comments including temperature on day of field visit-annual weather patterns 

prior to field visit, including annual/growing season precipitation.  
 
 
 
 
 
 
 
 
 
22) On back page or separate sheet of paper summarize above resources including any inputs that may 

be needed to improve leasehold/lease area. Provide any additional comments. 
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For leaseholds with multiple pastures or ecological areas 
 
RANGE CONDITION:  
Summarize and rate individual pastures or ecological areas based on State and Transition range condition 
 (EXC=75-100% potential native plant community; GOOD= 50-75%; FAIR= 25-50%; POOR= <25%) 

 
Pasture/ Area name: ________________________________________________________________ 
 Range condition: Exc_____Good____ Fair______ Poor_____ 
 Ecological State: 
 Sagebrush species present: _______________________________________________________ 
 % Cover: 

__ > 10%  __ < 10%  Est. total sagebrush cover_______Est. % Decadent Sagebrush__________ 
             __ High Elevation         Ecological State:  A      B       C      D      E      % Conifer cover________ 
             __ Low Elevation          Ecological State:  A      B       C      D              % Conifer cover________ 
              __Mid Elevation             Ecological State  A       B       C      D     E      % Conifer cover ________ 
__Existing Suitable  __Potentially Suitable  __ Unsuitable (non-habitat) 
__ Crested Wheatgrass Seeding  __Greasewood/Saltgrass  __Playa/lakebed 
Describe Plant Community (list dominant species): _______________________________________________ 

 __________________________________________________________________________________________ 
Habitat Threats: ___ Fragmentation        ___ Wildfire     ___Recreation      ___ Invasive Species 
                                 ___ Conifer Encroachment                     ___ Juniper/Conifer Expansion 
                                 ___ Vegetation Treatments                     ___ Catastrophic Flooding 
                                 ___ Improper Livestock Use                   ___ Feral Horses/Burros     ___ Other: ____         
 
Pasture/ Area name: ________________________________________________________________ 
 Range condition: Exc_____Good____ Fair______ Poor_____ 
 Ecological State: 
 Sagebrush species present: _______________________________________________________ 
 % Cover: 

__ > 10%  __ < 10%  Est. total sagebrush cover_______Est. % Decadent Sagebrush__________ 
             __ High Elevation         Ecological State:  A      B       C      D      E      % Conifer cover________ 
             __ Low Elevation          Ecological State:  A      B       C      D              % Conifer cover________ 
             __Mid Elevation            Ecological State  A       B       C      D     E      % Conifer cover ________ 
Existing Suitable  __Potentially Suitable  __ Unsuitable (non-habitat) 
__ Crested Wheatgrass Seeding  __Greasewood/Saltgrass  __Playa/lakebed 
Describe Plant Community (list dominant 
species):____________________________________________________________________________________
_____________________________________________________ 
Habitat Threats: ___ Fragmentation        ___ Wildfire     ___Recreation      ___ Invasive Species 
                                 ___ Conifer Encroachment                     ___ Juniper/Conifer Expansion 
                                 ___ Vegetation Treatments                     ___ Catastrophic Flooding 
                                 ___ Improper Livestock Use                   ___ Feral Horses/Burros     ___ Other: ____         
 
Pasture/ Area name: ________________________________________________________________ 
 Range condition: Exc_____Good____ Fair______ Poor_____ 
 Ecological State: 
 Sagebrush species present: _______________________________________________________ 
 % Cover: 
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__ > 10%  __ < 10%  Est. total sagebrush cover_______Est. % Decadent Sagebrush__________ 
             __ High Elevation         Ecological State:  A      B       C      D      E      % Conifer cover________ 
             __ Low Elevation          Ecological State:  A      B       C      D              % Conifer cover________ 
__ Existing Suitable  __Potentially Suitable  __ Unsuitable (non-habitat) 
__ Crested Wheatgrass Seeding  __Greasewood/Saltgrass  __Playa/lakebed 
Describe Plant Community (list dominant species): ________________________________________________ 
__________________________________________________________________________________________ 
Habitat Threats: ___ Fragmentation        ___ Wildfire     ___Recreation      ___ Invasive Species 
                                 ___ Conifer Encroachment                     ___ Juniper/Conifer Expansion 
                                 ___ Vegetation Treatments                     ___ Catastrophic Flooding 
                                 ___ Improper Livestock Use                   ___ Feral Horses/Burros     ___ Other: ____         
 
Pasture/ Area name: ________________________________________________________________ 
 Range condition: Exc_____Good____ Fair______ Poor_____ 
 Ecological State: 
 Sagebrush species present: _______________________________________________________ 
 % Cover: 

__ > 10%  __ < 10%  Est. total sagebrush cover_______Est. % Decadent Sagebrush__________ 
             __ High Elevation         Ecological State:  A      B       C      D      E      % Conifer cover________ 
             __ Low Elevation          Ecological State:  A      B       C      D              % Conifer cover________ 
             __ Mid Elevation             Ecological State  A       B       C      D     E      % Conifer cover ________ 
__ Existing Suitable  __Potentially Suitable  __ Unsuitable (non-habitat) 
__ Crested Wheatgrass Seeding  __Greasewood/Saltgrass  __Playa/lakebed 
Describe Plant Community (list dominant species): ________________________________________________ 
__________________________________________________________________________________________ 
Habitat Threats: ___ Fragmentation        ___ Wildfire     ___Recreation      ___ Invasive Species 
                                 ___ Conifer Encroachment                     ___ Juniper/Conifer Expansion 
                                 ___ Vegetation Treatments                     ___ Catastrophic Flooding 
                                 ___ Improper Livestock Use                   ___ Feral Horses/Burros     ___ Other: ____         
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Appendix D-2 OREGON DEPARTMENT OF STATE LANDS 

Rangeland Monitoring Report 
 

Leasehold:__________ Inspector: ______________  Date:_________________ 

Pasture(s): ___________________________________________________________________________________ 

Individuals Present: _______________________________________________________________ 
Objective of Visit: ________________________________________________________________ 
Rangeland Comments: _________________________________________________________________________ 

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________  
Wildlife Observed (where and type):______________________________________________________________ 
_____________________________________________________________________________________ 

Weather Comments: ___________________________________________________________________________ 

Growing Season PPT (Below ave, Ave, Above Ave): _________________________________________________ 

Effective late season PPT: ______________________________________________________________________ 

Range Condition: (% potential native plant community): 

 ___ Excellent (75-100%) ___Good (50-75%) ___Fair (25-50%)  ___Poor (<25%) 

Resource conditions: (Vegetative conditions, wolfy plants/decadent shrubs, weeds):______________________ 

_____________________________________________________________________________________________ 

______________________________________________________________________________

______________________________________________________________________________ 

______________________________________________________________________________ 

______________________________________________________________________________ 
Photo Stations:  Number Retaken_________  Number Established ____________  
Evaluation:   __________________________________________________________________________________ 

____________________________________________________________________________________ 

____________________________________________________________________________________ 

Livestock Present (where, number, brand): ________________________________________________________ 

_____________________________________________________________________________________________ 

______________________________________________________________________________ 
Grazing use (%utilization, distribution, season of use, etc.):___________________________________________ 

_____________________________________________________________________________________________ 

_____________________________________________________________________________________________ 
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Additional Comments:  ________________________________________________________________________  

_____________________________________________________________________________________________

_____________________________________________________________________________________________ 

_____________________________________________________________________________________________

_____________________________________________________________________________________________

_____________________________________________________________________________________________ 

Identified threats: (Circle those that apply) 

Fragmentation of Landscape             Wildfire                             Exotic invasive species 
Conifer encroachment-causing loss of sagebrush                 Unmanaged and/or improper livestock grazing 
 
Indicate Suitability Group 
 

Existing suitable 
             Low elevation A,B,D 
             Mid elevation A, B             
             High elevation A,B 
             Lotic riparian (consistent access to floodplain) 
  
Potentially suitable: 
       Low elevation C, E 
       Mid elevation C, D, E        
       High elevation C,D,E 
       Lotic riparian without consistent access to floodplain 
 
Persistently unsuitable 
      Permanently non-habitat 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

Oregon Greater Sage-grouse Candidate Conservation Agreement with Assurances                                                   75 
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Appendix D-3 Department of State Lands Utilization/Pace 180° Transect 
 

Utilization/Pace 180 Form
Leasehold
Date Planner

Species A Species B Species C Species D perennial annual shrubs forbs litter TOTAL bare litter rock bio TOTAL 
Stop % use % use % use % use grasses grasses cover ground gravel crusts cover

1 -              -            
2 -              -            
3 -              -            
4 -              -            
5 -              -            
6 -              -            
7 -              -            
8 -              -            
9 -              -            

10 -              -            
11 -              -            
12 -              -            
13 -              -            
14 -              -            
15 -              -            
16 -              -            
17 -              -            
18 -              -            
19 -              -            
20 -              -            

average in % #DIV/0! #DIV/0! #DIV/0! #DIV/0! #DIV/0! #DIV/0! #DIV/0! #DIV/0! #DIV/0! -              #DIV/0! #DIV/0! #DIV/0! #DIV/0! -            
species A= species C= species =

species B= species D= species = species =
Remarks

Site at full potential

Basal Cover estimatesUtilization estimates % grazed

Transect Location:
growing season moisture

Range Condition
Sagebrush classification  

Conifer cover
% decadent shrubs

plant community

Ecological State Low elevation
Ecological State High elevation

Conifer phase 

Canopy Cover estimates

Suitability Group
Identified threats
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Appendix D-4 Department of State Lands Rangeland Analysis Form (5 pages) 
GENERAL INFORMATION GROWTH CURVE STOCKING RATES

LESSEE Month %Growth %Cum Lbs/Acre % Used Useable Use Cum H.E AUMs/Ac AUM Cum
Pasture Jan 0 0.0 100 0.0 0.0 25 0.00 0.00

Date Feb 0 0.0 100 0.0 0.0 25 0.00 0.00
Range plot # Mar 0 0.0 100 0.0 0.0 25 0.00 0.00

Site name Apr 0 0.0 100 0.0 0.0 25 0.00 0.00
Site number May 0 0.0 100 0.0 0.0 25 0.00 0.00
Pasture type Jun 0 0.0 100 0.0 0.0 25 0.00 0.00

Township Jul 0 0.0 100 0.0 0.0 25 0.00 0.00
Range Aug 0 0.0 100 0.0 0.0 25 0.00 0.00

Section Sep 0 0.0 100 0.0 0.0 25 0.00 0.00
Latitude Oct 0 0.0 100 0.0 0.0 25 0.00 0.00

Longitude Nov 0 0.0 100 0.0 0.0 25 0.00 0.00
Elevation Dec 0 0.0 100 0.0 0.0 25 0.00 0.00
Veg state COVER ESTIMATES

Technician/s Type Grass/Gl Forbs Shrubs Trees *Litter Crusts Bare G Gravel Rocks Total
CLIPPING DATA Basal

Grams Clipped Canopy N/A N/A N/A
Conversion Factor 10.0

Subtotal 0.0 Soils pit description:
%  Clipped * % cover  decadent sage: separate from total litter
Green Wt 0.0

Reconstituted Wt 0.0 growth form of sagebrush: 
spreading form, few dead branches

SIMILARITY INDEX mix spreading/columnar growth
Annual Production tall columnar growth/dead branches

Lbs  Allowable 0.0 avg herbaceous grass/forb height
Similarity Index 0.0 >8" 5-7" <5"

NOTES: ie/ variations in site, approx location, weather-current/recent, uniqueness, condition of area, grazing-lvst/wildlife, utilization levels
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PLANT LIST / SIMILARITY INDEX
Species Name                       
scientific-

Clipped 
spp

%Comp Green 
Weight

%Dry 
Weight

% Un- 
grazed

%Growth 
Done

% of 
Normal

Recon 
Factor

Recon 
Weight

Ref Lbs Lbs 
Allowed

GRASSES
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0

FORBS
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0

SHRUBS
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0

Trees
0.0 1.00 1.00 0.00 0.0 0.0 0.0
0.0 1.00 1.00 0.00 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0
Estimated 
comp/plant group

% 
clipped

% comp
NOTES: variations in species, species richness, uniqueness, inclusions, etc

GRASSES
FORBS
SHRUBS
TREES
plant community description
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TREND DETERMINATION HEALTH ASSESSMENT Enter "1" Attributes
Attribute Enter "1" Indicator Ex M-E Mod S-M N-S Soil Hyd Bio
Vigor Good Fair Poor 1 Rills S H
Seedlings Many Some None 2 Water Flow S H
Decadant Plants None Some Many 3 Peds/Terrs S H
Litter/residue More OK Less 4 Bare Ground S H
Invasive Plants None Some Many 5 Gullies S H
Soil Erosion Slight Mod Severe 6 Wind Scour S
Soil Crusting Slight Mod Severe 7 Litter Movement H
Soil Compaction Slight Mod Severe 8 Soil Resistance S H B
Bare Ground Less OK More 9 Soil Loss S H B
Gullies/Rills None Few Many 10 Infilt & Runoff H
Soil Degradation Slight Mod Severe 11 Compaction S H B

12 F/S Groups B
SUMMARY 13 Mortality B

Toward N/A Away 14 Litter Amount H B
Trend 0 0 0 15 Annual Prod B
Check: 0 !!!! 16 Invasive Plants B

17 Repoduction B
NOTES: uniqueness, observation of condition

ATTRIBUTE SUMMARY
Attribute Ex M-E Mod S-M N-S

SSS 0 0 0 0 0
HF 0 0 0 0 0
BI 0 0 0 0 0

Check: 0 !!!!

SSS= So il S it e St ab ilit y Ex = Ext reme
HF = Hydro log ic Funct ion ing M-E = Moderat e t o  Ext reme
BI = Bio t ic Int egrit y Mod = Moderat e

S-M = Slight  to Moderate
N-S = None to Slight
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COVER MEASUREMENT Sp-A 0.0 0.0 Sp-B 0.0 0.0
LINE INTERCEPT 1st 2nd Ht 1st 2nd Ht Width-A Width-B
Waypoint 1 0.0 0.0
Latitude 0.0 0.0
Longitude 0.0 0.0
Elevation 0.0 0.0
Waypoint 2 0.0 0.0
Latitude 0.0 0.0
Longitude 0.0 0.0
Elevation 0.0 0.0
Species A 0.0 0.0
Species B 0.0 0.0
TS Units Feet 0.0 0.0
T-A Length 0.0 0.0 0.0
T-B Length 0.0 0.0 0.0

Number Tree age (yrs) 0.0 0.0
1 0.0 0.0
2 0.0 0.0
3 0.0 0.0
4 0.0 0.0
5 0.0 0.0
6 0.0 0.0
7 0.0 0.0
8 0.0 0.0
9 0.0 0.0
10 0.0 0.0

Average 0.0 0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0
0.0 0.0

Totals 0.0 0.0
A 0.0 0.0 0.0
B 0.0 0.0 0.0

Length 0.0 0.0
A 0.0 0.0 0.0
B 0.0 0.0 0.0

NOTES: direction or variations in measurements
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WILDLIFE HABITAT VALUE RATING
Inventory Present Future Criteria

A-Ecological 
Condition

Exellent or Good=4, Fair=3, Poor=1

B-Grazing System Proper use=4, moderate=2, improper=1

C-Plant 
Community

All Functional Groups=4, Most or some FG=2, Few FG=1

D-Human 
Disturbance

> 1 mile=4, w/in 1/2 mile=2, w/in 1/4 mile=1

E-Wildlife Drinking 
Water

< 1/4 mile=4, 1/4 to 1/2 mile=2, 1/2 to 1 mile=1 (- 1 point for 
disturbance w/in 50 feet of water source)

F-Natural Water < 1/2 mile=4, < 1 mile (perennial) or Avg <1/2 mile (intermittent)=2, 
Avg < 1 mile=1 (- 2 point for disturbance w/in 75 feet of water source)

Subtotal E & F 0

Subtotal A - F 0

HABITAT VALUE 
(E)

0.0% Score of A through E/(16+ score from E)

HABITAT VALUE 
(F)

0.0% Score of A through D + F/(16+ score from F)

HABITAT VALUE 
(E&F)

0.0% Score of A through F/(16+ score from E+F)

NOTES: wildlife present-present or sign, arroga moth- impresions of site for wildlife

Utilization:
Spp grazed % plant 

grazed
% all plants 
grazed

Comments
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Appendix D-4 
Proper Functioning Condition 

Standard Checklist 
 
Name of Riparian-Wetland area:________________________________________________ 
 
Date:_________________Segment/Reach ID:____________________________________ 
 
Miles:________________Acres:_____________ 
 
Individuals Present____________________________________________________________ 
 
YES NO N/A HYDROLOGY 

   1) Floodplain above bankfull is inundated in “relatively frequent” events 
   2) Where beaver dams are present they are active and stable 
   3) Sinuosity, width/depth ratio, and gradient are in balance with the landscape 

setting (i.e., landform, geology, and bioclimatic region) 
   4) Riparian-Wetland area is widening or has achieved potential extent 
   5) Upland watershed is not contributing to riparian-wetland degradation 
 
YES NO N/A VEGETATION 

   6) There is diverse age-class distribution of riparian-wetland vegetation 
(recruitment for maintenance/recovery) 

   7) There is diverse composition or riparian-wetland vegetation (for 
maintenance/recovery) 

   8) Species present indicate maintenance of riparian-wetland soil moisture 
characteristics 

   9) Streambank vegetation is comprised of those plants or plant communities 
that have root masses capable of withstanding high-streamflow events 

   10) Riparian Wetland plants exhibit high vigor 
   11) Adequate riparian-wetland vegetative cover is present to protect banks and 

dissipate energy during high flows 
   12) Plant communities are an adequate source of course and/or large moody 

material (for maintenance/recovery) 
 
YES NO N/A EROSION/DEPOSITION 

   13) Floodplain and channel characteristics (i.e., rocks, overflow channels, coarse 
and/or large woody material)are adequate to dissipate energy 

   14) Point bars are revegetating with riparian-wetland vegetation 
   15) Lateral stream movement is associated with natural sinuosity 
   16) System is vertically stable 
   17) Stream is in balance with the water and sediment being supplied by the 

watershed (i.e., no excessive erosion or deposition) 
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REMARKS 

 
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________
______________________________________________________________________ 
 

SUMMARY DETERMINATION 
 
Functional Rating:  
                    Proper Functioning Condition  ______ 
                                   Functional—At Risk  ______ 
                                            Nonfunctional  ______ 
                                                   Unknown  ______ 
 
Trend for Functional—At Risk: Upward  ______  Downward  ______  Not Apparent _____ 
 
Are factors contributing to unacceptable conditions outside the control of the manager? 
______ YES_______NO 
 
If yes, what are those factors? 
____ Flow Regulations ____ Mining activities          ____ Upstream channel conditions 
____ Channelization     ____ Road encroachment   ____ Oil filed water discharge 
____ Augmented flows ____ Other (Specify)___________________________________ 
 

Ecological State Assessment 
 
Lentic System: _____Yes _____No 
Lotic System:  _____ High gradient (>2% Slope)_____ Low gradient (<2% slope) 
Ecological Sate: 
_____A     Highly stable channel (width/depth ratio <12), annual flow usually reaches floodplain creating 
a large riparian buffer. Vegetation is deep-rooted riparian species.   
_____B     Moderately stable channel (width/depth ratio >12), annual flow usually reaches floodplain 
creating a large riparian buffer. Vegetation is dominated by deep-rooted riparian species 
_____C     Unstable channel (width/depth ratio >12), annual flow usually does not access floodplain. 
Deep rooted riparian vegetation is limited by water table depth. 
_____D     Unstable channel (width/depth ratio <12), Annual flow does usually does not access 
floodplain. Deep-rooted riparian vegetation is limited by water table depth. 
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Appendix E – Herbicides & Best Management Practices 
 
A major threat to sage-grouse within the CCAA area is the loss of habitat quality and quantity 
due to the increase of exotic invasive plant species (noxious weeds) replacing native sagebrush 
plant communities. 
 
Herbicide use 
Herbicide application used alone or in combination with other methods may be used where 
appropriate to provide a feasible and effective strategy for controlling invasive species and 
preparing sites for desirable sage-grouse habitat restoration. Specific herbicides anticipated for 
restoration and management of sage-grouse habitat or potential habitat are described in further 
detail below.  They were chosen for maximum effectiveness against wildland weeds and least 
environmental and non-target species’ risks. 
 
Background 
This herbicide list for the CCAA includes 19 herbicides.  Seventeen of those tier to the 
Vegetation Treatments Using Herbicides on BLM Lands in Oregon FEIS July 2010 (FEIS). This 
July 2010 Oregon Final Environmental Impact Statement tiers to the Vegetation Treatments 
Using Herbicides on Bureau of Land Management Lands in 17 Western States Programmatic 
Environmental Impact Statement (PEIS) and related Record of Decision completed in 2007, by 
the BLM Washington Office Rangelands Resources Division; this set of documents  made 17 
herbicides available for a full range of vegetation treatments in 17 western states, including 
Oregon.  The additional two herbicides are aminopyralid and rimsulfuron. The BLM intends to 
prepare an Environmental Impact Statement (EIS) to evaluate the use of these two herbicides in 
its vegetation treatment programs on public lands in 17 Western States (Federal Register, 
Volume 77, Number 246, Dec. 21, 2012).  The risk assessment for these two chemicals 
(aminopyralid and rimsulfuron ) have been completed and no additional best management 
practices will be required than those identified in the July 2010 FEIS that this document is tiered 
towards and are outlined below. (BLM 2014 e-mail communication) 
 
Sage-grouse Consideration  
Both the Sage Grouse Conservation Assessment (Connelly et. al 2004) and Ecology and 
Conservation of Greater Sage Grouse: A Landscape Species and Its Habitats (USGS 2009) were 
reviewed and considered in preparation of the Oregon EIS. Invasive plant treatments in infested 
sage-grouse habitats would be part of restoration projects carefully designed to benefit sage-
grouse. 
 
Consistency with Labels and Laws 
The Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) establishes procedures for the 
registration, classification, and regulation of all herbicides. Before any herbicide may be sold 
legally, the EPA must register it. The EPA may classify an herbicide for general use if it 
determines that the herbicide is not likely to cause unreasonable adverse effects to applicators or 
the environment, or it may be classified for restricted use if the herbicide must be applied by a 
certified applicator and in accordance with other restrictions. The herbicide label is a legal 
document. Federal, State, and local law, and all herbicide label requirements will be adhered to. 
Herbicides may be used only for the objectives and type of vegetation for which they are 
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registered, as displayed on the herbicide label. 
 
Best Management Practices 

1. All manufacturer’s label requirements and restrictions will be followed and 
recommendations will be used as appropriate.  

2. To minimize risks to terrestrial wildlife, do not exceed typical application rates for 
applications of dicamba, diuron, glyphospate, hexaxinone, tebuthiron, or triclopyr, where 
feasible. 

3. Conduct a pretreatment survey. This may include, but is not limited to, flagging areas for 
treatment, determining what noxious or invasive species are within the area, defining the 
extent of area, and completing a through overview of the area before applying herbicides.  

4. Minimize the size of application area and use spot applications or low boom broadcast 
where possible to limit the probability of contaminating non-target food and water 
sources, when feasible. 

5. Where practical, limit glyphosphate and hexazinone to spot applications in grazing land 
and wildlife habitat areas to avoid contamination of wildlife food items. 

6. Clean Off Highway Vehicles (OHVs) to remove plant material and herbicide residue to 
minimize impact to non-target sites. 

7. Sprayers will be set to minimize drift (e.g., with low nozzle pressure, large droplet size, 
low nozzle height) to the extent practical and feasible. 

8. Dyes may be used for herbicide application to ensure complete and uniform treatment of 
invasive plants as well as to immediately indicate drift issues.  

9. Do not use adjuvant R-11. 
10. Either avoid using glyphosphate formulations containing POEA, or seek to use 

formulations with the least amount of POEA, to reduce risk to amphibians. 
11. Do not use bromacil or diuron in rangelands and use appropriate buffer zones. 
12. To minimize disturbance to sage-grouse populations, do not conduct aerial or ground 

broadcast applications of herbicides during nesting and early-brood rearing periods when 
sage-grouse are present (March 1 – June 30, at a minimum), unless this timeframe or 
target plant development stage is optimal for herbicide effectiveness. 

13. Most activities covered under this CCAA will occur on uplands, however, if herbicide 
treatments are planned in ephemeral or perennial watercourses where listed fish may 
occur additional coordination with the Service should occur.  

Herbicides 
It is also noted that during the 30-year life of this agreement many technological changes for 
control of invasives such as biological agents and herbicides will be developed for use on 
rangelands and maybe applied to improve sage-grouse habitat. As such herbicides and biological 
control agents are approved by Environmental Protection Agency (EPA) and Oregon Department 
of Agriculture (ODA) for use on rangelands, they will be incorporated for use under this 
umbrella document to improve sage-grouse habitat. As previously noted, this document lists 19 
specific herbicides, however if other herbicides are anticipated to be applied on enrolled 
rangelands, agricultural and crop lands, an analysis will be conducted by DSL.  This analysis will 
assess the risk associated with application of proposed chemicals, and if needed, additional Best 
Management Practice(s) will be developed (e.g., a different timing recommendation for herbicide 
application).  For permit coverage, use of herbicides other than the following 19 listed will 
require a modification consistent with Section 19.Modification of CCAA. 
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Herbicides can be categorized as selective or nonselective. Selective herbicides kill only a 
specific type of plant. For example, an herbicide selective for broadleaved plants can be used to 
manage such species while maintaining desirable grass species in rangeland communities. Non-
selective herbicides kill all types of plants, and thus should only be applied only to the target 
species. Herbicides can be used selectively to control specific types of vegetation (e.g., killing 
invasive weeds), or non-selectively to clear all vegetation on a particular area (e.g., keeping a 
roadway clear of vegetation). Some herbicides are post-emergent, which means they can be used 
to kill existing vegetation; others are pre-emergent, which stops vegetation before it grows (e.g., 
prohibiting seeds from germinating).  
 
 
List  
2, 4-D 
Product(s): Many, including Amine, Hardball, Unison, Saber, Salvo, Aqua-Kleen, and Platoon 
Common Targets: Annual and biennial broadleaf weeds. Kochia, whitetop, perennial 
pepperweed, Russian thistle and knapweed, sagebrush, rabbitbrush.Selective to broadleaf. 
Application: Post-emergent  
Point of application: foliar   
 
Bromacil 
Product(s): Hyvar  
Common Targets: Annual grasses and broadleaf weeds. Cheatgrass, puncturevine, ragweed, wild 
oat, dandelion, quackgrass, wildcarrot.Nonselective. 
Application: Pre- and post-emergent  
Point of application: soil  
 
Chlorsulfuron  
Product(s): Telar 
Common targets: Thistles, wild carrot, giant horsetail, poison hemlock, Russian knapweed, 
marestail, perennial pepperweed, puncturevine, tansy ragwork, common tansy, common teasel, 
dalmation toadflax, yellow toadflax, whitetop, dyers woad.Selective to broadleaf. 
Application: Pre- and early post-emergent  
Point of application: soil & foliar 
 
Clopyralid 
Product(s): Transline, Stinger, Spur 
Common targets: Thistles, common burdock, knapweeds, yellow starthistle, oxeye daisy, 
hawkweeds, prickly lettuce, dandelion, cutleaf teasel, kudzu, buffalobur. Selective to broadleaf. 
Application: Post-emergent  
Point of application: foliar 
 
Dicamba 
Product(s): Vanquish, Banvel, Diablo, Vision, Clarity 
Common targets: Knapweeds, kochia, and thistles. Selective to broadleaf and woody plants. 
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Application: Pre- and post-emergent  
Point of application: foliar 
 
Diflufenzopyr + Dicamba 
Product(s): Overdrive, Distinct 
Common targets: Knapweeds, kochia, and thistles. Selective to broadleaf. 
Application: Post-emergent  
Point of application: foliar 
 
Diflufenzopyr 
Product(s):  
Common targets: Knapweeds, kochia, and thistles. Selective to broadleaf. 
Application: Post-emergent  
Point of application: foliar 
 
 
Diuron 
Product(s): Direx, Karmex 
Common targets: Annual grasses. (includingbluegrass) and broadleaf weeds. Lambsquarters, 
kochia and Russian thistle.Selective to annual weeds, some perennials. 
Application: Pre-emergent  
Point of application: soil 
 
Fluridone 
Product(s): Avast!, Sonar 
Common targets:  Hydrilla and watermilfoils. Selective to submersed plants. 
Application: Post-emergent  
Point of application: aquatic 
 
Glyphosate 
Product(s): Many, including Rodeo, Mirage, Roundup Pro, and Honcho 
Common targets:  Grasses (including Italian ryegrass), sedges, broadleaf weeds, and woody 
shrubs. Nonselective. 
Application: Post-emergent  
Point of application: soil or foliar 
 
Hexazinone 
Product(s): Velpar 
Common targets:  Annual and perennial grasses and broadleaf weeds, brush, and trees. Selective 
to grasses, broadleaf, woody plants. 
Application: Pre- and post-emergent  
Point of application: soil or foliar 
 
Impazapic 
Product(s): Plateau, Panoramic 
Common targets:  Cheatgrass, leafy spurge, medusahead, whitetop, dalmation toadflax and 
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Russian knapweed. Selective to some broadleaf and grasses. 
Application: Pre- and post-emergent  
Point of application: soil  
 
Imazapyr 
Products: Arsenal, Habitat 
Common targets: Whitetop, cheatgrass, common knotweed, north Africa grass, Russian olive 
Application: Pre- and post-emergent 
Point of application: soil or foliar 
 
Metsulfuron methyl 
Product(s): Escort, Patriot, PureStand 
Common targets:  Whitetop, perennial pepperweed, and other mustards and biennial thistles. 
Selective to some broadleaf and grasses. 
Application: Post-emergent  
Point of application: soil or foliar 
 
 
Picloram 
Product(s): Triumph, OutPost, Tordon 
Common targets:  Perennial and woody species. Knapweeds, starthistle, thistle, bindweed, leafy 
spurge, rabbitbrush, rush skeletonweed, and poison oak.Selective to broadleaf and woody plants. 
Application: Pre- and post-emergent  
Point of application: foliar 
 
Sulfometuron methyl  
Product(s): Oust, Spyder 
Common targets:  Cheatgrass, annual and perennial mustards, and medusahead. Nonselective. 
Application: Pre- and post-emergent  
Point of application: Soil or foliar 
 
Tebuthiuron 
Product(s): Spike 
Common targets:  Sagebrush (thinning). Selective to broadleaf and woody plants. 
Application: Pre- and post-emergent  
Point of application: soil 
 
Triclopyr 
Product(s): Garlon, Renovate, Element 
Common targets:  Saltcedar, purple loosestrife, Canada thistle, tanoak, Himalayan blackberry. 
Selective to broadleaf and woody plants. 
Application: Post-emergent  
Point of application: foliar 
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Aminopyralid 
Product(s): Milestone 
Common targets:  thistles, knapweed, some broadleaf weeds. Selective to broadleaf plants. 
Application: Post-emergent  
Point of application: soil or foliar 
 
Rimsulfuron 
Product(s): Matrix, Resolve DF, Bais 
Common targets:  Used to control weeds in potato crops. Some use on annual grass medusahead 
rye Selective. 
Application: Pre and post-emergent  
Point of application: soil or foliar 
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APPENDIX F – Information Used to Calculate Take 
 
Sage-grouse Density Calculation: 
The density of sage-grouse in the covered area was calculated as follows. There are an estimated 
24,515 sage-grouse in Oregon based on a 10-year (2004-2013) average of the statewide total 
spring population (ODFW unpublished data 2013).  According to Hagen (2011) 90% of sage-
grouse occupy PPH (core), which is estimated at 6.57 million acres in Oregon. The assumption 
was made that the remaining 10% of the sage-grouse population lie within PGH (habitats outside 
of PPH/Core, which is estimated at 8.26 million acres in Oregon (Hagen 2011). Using the 10-
year minimum breeding population average, sage-grouse densities in PPH are estimated at 
0.0034 birds per acre (90% of 24,515 = 22,064 sage-grouse divided by 6.57 million acres of 
PPH).  Average sage-grouse densities in PGH are estimated at 0.0003 birds per acre (10% of 
24,515 = 2,452 divided by 8.26 million acres) (Table 2, below).  These statewide average 
densities were then multiplied by the number of acres of PPH (153,107 ac x 0.0034 birds per ac) 
and PGH (380,705 ac x 0.0003 birds per ac) covered under this CCAA (see Table 1 in Section 
13. Covered Area) to come up with an estimated 10-year minimum population average of 638 
sage-grouse for the covered area.   
 
Table 2: Estimated Number and Density of Sage-Grouse within Covered Area 

Distribution of Birds by Habitat Type 
Number 
of Birds 

Acres of 
habitat in OR Birds per Acre 

10% of Birds in PGH 2452 8,257,373 0.0003/PGH 
90% of Birds in PPH 22064 6,567,011 0.0034/PPH 
Total: 2004-2013 Statewide Minimum 
Spring Breeding Population Average 24515 14,824,384   
        

Habitat Type 

Acres of 
Habitat 

in CCAA 
area 

Birds by 
Habitat Type 

 PGH (0.0003 birds/ac) 384,429 114 Birds in PGH 
PPH (0.0034 birds/ac) 156,055 521 Birds in PPH 
Totals 540,484 638   

 
Information used to calculate take percentages: 

• Rangeland Treatments: When determining the level of take associated with Rangeland 
Treatments we used nest abandonment from livestock as a surrogate.  We assumed that 
the types of disturbances that would occur as part of the activities described as 
“Rangeland Treatments” would have similar impacts to sage-grouse in the area being 
treated as those associated with repeated disturbance that cause hens to abandon their 
nests (see livestock management section below). We estimated that no more than 5% of 
the covered area (all acres PPH and PGH) would be treated in any one year.  We felt this 
estimate was likely an overestimate because many rangeland treatments will occur in 
unsuitable habitats (juniper encroached areas, degraded sagebrush habitats etc.).   
Additionally, as described in the conservation measures under rangeland treatments, 
minimization measures (timing etc.) will be employed when treatments occur to lessen 
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the impacts to the covered area. 
 
 

• Livestock Management:  We were able to calculate levels of take associated with nest 
abandonment and trampling of nests from livestock grazing in occupied sage-grouse 
habitats.  Three studies, identified nest abandonment due to disturbance from livestock 
grazing resulting in a total of 8 out of 223 or 3.59% of nests being abandoned. 
(Rasmussen and Griner 1938 ( (n=5/161 nests research conducted in Utah), Danvir 
2002 (n=2/36, research conducted in Utah), and Holloran 2003 (n=1/26 research 
conducted in Wyoming)).   Two studies containing a total of 450 nests with five nests 
documented as destroyed or trampled by livestock resulting in a take percentage of 
1.11%. (Rasmussen & Griner  (n=2/161), Severson in progress unpublished 
(n=3/289)).  According to ODFW 60% of the population are females (0DFW 2014 
email), we further assumed all females initiate nests and would be exposed to these 
threats.   We placed 95% of females in PPH and 5% of females in PGH, we based this 
assumption on the information provided in the 2011 ODFW Strategy that states 95% of 
nesting occurs in core habitats which is equivalent to PPH, so we assumed the 
additional 5% of nesting occurs on lands outside core or PGH.   

 
• Farm Operations:  The acres impacted in the covered area were identified by DSL as all 

acres within the covered area that are currently in agricultural production. The resulting 
acres (1652acres of PGH and 0 acres of PPH) are the acres we identified that interactions 
between sage-grouse and farm equipment are most likely to occur.   Very little data exists 
documenting direct take from farm operations, one unpublished study by Davis in 
Oregon documented one sage-grouse being killed during haying out of 105 collared 
birds, resulting in a take percentage of .95% (n=1/105).  Additionally, when Farm Plans 
are developed minimization measures (either those currently in place or new measures) 
related to haying/farming will be identified.   

 
• Development:  Fences are currently present throughout much of the covered area and 

some new fences may be needed to protect sensitive areas of sage-grouse habitat or to 
evenly distribute livestock within the covered area.  Fences pose a strike risk to sage-
grouse.  A Utah study concluded that 18% of documented mortalities to sage-grouse were 
from fence strikes. (Danvir 2002)  The overall mortality rate for this population was 53%, 
making the relative risk of a sage-grouse hitting an unmarked fence at 9.54%.  In 2011-
2013, Stevens published 3 papers examining the relative risk of hitting fences and 
identifying key factors present in the habitat that would make a fence “high risk”, these 
factors led to the development of a lek based model taking into account distance from 
leks, slope, roughness and other factors, Stevens concluded that if high risk fences were 
marked with anti-strike markers or reflectors it would reduce mortalities by 83%, which 
would reduce overall fence strike mortality rate down to 1.62%.  For our calculations we 
assumed 100% of all birds in the covered area would be exposed to fence strikes 
annually, we also assumed all high risk fences that are enrolled will be marked. 

 
Allowance of  Additional 0.5% Take within covered area:  
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There may be additional take associated with both the direct and indirect aspects of rangeland 
management, however there have been very few cause and effect studies quantifying this. 
(Rowland 2004).  We are providing an allowance of up to 0.5% as a result of these types of 
activities across all covered lands and affecting all birds. 
 

Examples might include: 
• Striking a sage-grouse with a vehicle while landowners or their agents are performing 

covered activities, implementing conservation measures or recreating. 
• Small amounts of take from fence strikes to lower risk unmarked fences. 
• Non-commercial recreational activities. 
• Drowning in stock tanks fitted with escape ramps. 

 



Department of State Lands 
775 Summer Street NE, Suite 100 

Salem, OR 97301-1279 
(503) 986-5200 

FAX (503) 378-4844 
www.oregon.gov/dsl 

 
 State Land Board 

 
Kate Brown 

Governor 
 

Jeanne P. Atkins 
Secretary of State 

 
Ted Wheeler 

State Treasurer 

 
 
 
 
 
 
 

Kate Brown, Governor 

Oregon 

 
M  E  M  O  R  A  N  D  U  M 

 
 

April 14, 2015 
 
 
To: Governor Kate Brown 
 Secretary of State Jeanne P. Atkins 
 State Treasurer Ted Wheeler 
 
From: Mary M. Abrams, Director 
 
Subject: Legislative and Budget Update 
 
The State Land Board approved five legislative concepts proposed by the Department 
of State Lands (DSL), which were submitted by the Governor: 
 
SB 249: Allows DSL to continue selling wetland mitigation credits in watersheds where 
a state-sponsored bank was developed, and where a private mitigation bank 
subsequently was established. 
Status: Moved out of Senate Committee on Environment and Natural Resources on 
March 16 with a Do Pass recommendation. In House Committee on Energy and 
Environment.  
 
HB 2460: Establishes an administrative fee for processing utility easement applications. 
Status:  Public hearing on Feb. 5 in House Committee on Rural Communities, Land 
Use and Water; work session on April 7; passed out of committee with a Do Pass 
recommendation; third reading scheduled for April 15.  
 
HB 2461: Amends ORS 274.043 to add back language inadvertently removed in 2011 
to allow DSL to offer lower-cost registrations for certain waterway structures on state-
owned land. 
Status: Moved out of the House on Feb. 16 and is in the Senate Committee on 
Environment and Natural Resources.  
 
HB 2462: Allows DSL to keep an electronic copy (as opposed to a hard copy) of other 
agencies’ real estate transactions. 
Status:  Moved out of the House on Feb.16 and is in the Senate Committee on 
Environment and Natural Resources.  
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HB 2463: Creates a Submerged Land Enhancement Fund for removing derelict 
structures and marine debris on state-owned waterways.  
Status: Public hearing on Feb. 5 in House Committee on Rural Communities, Land Use 
and Water; work session scheduled For April 14.  
 
HB 5037: DSL budget bill. 
Status: Agency hearings before the Joint Committee on Ways and Means 
Subcommittee on Natural Resources on March 10 and 11; public testimony on March 
12. Work session is scheduled for April 21. 
 
Other Bills of Interest to DSL 
 
Ocean Energy 
 
SB 319: Adjusts the current framework for state-agency regulation of ocean renewable 
energy facilities in the territorial sea by: 1) eliminating water right and hydroelectric 
license requirement from the Oregon Water Resources Department; 2) requiring all 
ocean renewable energy facilities to obtain and meet requirements of a removal-fill 
permit from DSL; 3) directing DSL to evaluate the appropriate authorization for non-
commercial research and pilot projects; and 4) consolidating the state review of an 
ocean energy project within the Department of State Lands.    
Status: Moved out of the Senate on March 23 and is in House Committee on Energy 
and Environment. 
  
Elliott State Forest 
 
HB 3474: Establishes Trust Lands Transfer program to assist public bodies in obtaining 
property interests in state trust lands that are encumbered by regulatory or management 
issues.  
Status: Public hearing scheduled on April 16; work session scheduled on April 21 in 
House Committee on Rural Communities, Land Use and Water.  
 
HB 3533: Provides that certain forestlands may be sold by the State Land Board by 
resolution.  
Status: Work session scheduled on April 16 in House Committee on Agriculture and 
Natural Resources, with subsequent referral to House Committee on Rules.  
 
Historically Filled Lands 
 
SB 912: Clarifies the distinction between "historically filled lands" and "new lands" for 
purposes of determining ownership and transfer of ownership of lands created upon 
submersible or submerged lands by artificial fill or deposit. Re-affirms the State Land 
Board’s authority to sell, lease or trade the newly defined “historically filled lands,” 
identical to their authority over “new lands.” Establishes process for State Land Board to 
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identify and declare state's interest in historically filled lands and to provide notice of 
declaration. This legislation is based on recommendations from the Filled Lands 
Advisory Group that reported on its work to the State Land Board in June 2014. 
Status: Had a public hearing in the Senate Committee on Judiciary on March 30; work 
session scheduled for April 17.  
 
Placer Mining/Suction Dredging 
 
SB 830: Directs Environmental Quality Commission to adopt by rule consolidated 
permitting program for motorized in-stream placer mining and motorized upland placer 
mining. Requires adoption of certain rules related to administering program. 
Status: Public hearing and possible work session scheduled for April 16 in Senate 
Committee on Environment and Natural Resources.  
 
Aquatic Resources/Removal-Fill  
 
SB 846: Directs DSL to establish task force to study essential salmonid habitat and its 
relationship to ditches and other man-made water conveyance channels. 
Status: Public hearing held on April 8; work session scheduled on April 20 in Senate 
Committee on the Environment and Natural Resources.  
 
HB 3217: Requires DSL to adopt a pilot project for General Authorizations for artificial 
beaver dams.  
Status: Public hearing held on March 31; work session scheduled for April 14 in House 
Committee on Rural Communities, Land Use and Water. 
 
HB 3315: Requires ODFW to recoup costs incurred in providing services to executive 
department agencies. 
Status: Public hearing held on March 31; work session scheduled for April 16 in House 
Committee on Consumer Protection and Government Effectiveness.  
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	9.2 Tree Top’s Acknowledgment.  Tree Top represents that it has executed this Agreement on the basis of its own examination and personal knowledge of the DSL Property; that DSL has made no representations, warranties or agreements concerning matters ...
	10. Default Remedies.  If either party fails to perform as required by this Agreement, the other party may (i) bring an action for damages for breach of contract; (ii) file and maintain a suit against the defaulting party for specific performance of t...
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	18. Amendment.  This Agreement may be amended only by a writing signed by an authorized representative of Tree Top and by the Director of the Oregon Department of State Lands.
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