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RULES FOR GRANTING EASEMENTS FOR UNDERSEA INFRASTRUCTURE ON STATE-OWNED SUBMERGED based on the amendment of Part 4 of the Territorial Sea

AND SUBMERSIBLE LANDS WITHIN THE TERRITORIAL SEA IR Uses et Sasilear (P (Rake) eelpietien
November 3, 2023.

1141-083-0800

Purpose and Applicability[ 77777777777777777777777777777777777777777777777 _~ ~ | Commented [NS2]: This section has been added for
clarity of goals and to clarify what is covered or not by
(1) All uses of the state-owned lands within the territorial sea and ocean shore for any undersea these rules to avoid duplication in other rules.

infrastructure require prior written authorization from the Department of State Lands and approval by
the State Land Board. These rules govern easements for such uses.

(2) These rules:

(a) Govern the granting and renewal of easements for undersea infrastructure and encroachments in
the territorial sea issued under OAR 141-083 and OAR 141-123;

(b) Establish a process for authorizing easements for undersea infrastructure;

(c) Establish application fees, application renewal fees, and compensation rates for easements for
undersea infrastructure projects.

(3) Unless otherwise determined by the director under section (4), these rules do not apply to:

(a) The granting of easements on other state-owned submerged and submersible lands, as governed by
OAR 141-123 of the department’s administrative rules;

(b) Authorizations for ocean energy conversion devices and other renewable energy facilities on, in or
over state-owned land in the territorial sea, as governed by OAR 141-125 and OAR 141-140 of the
department’s ether-administrative rules;

(c) Authorizations for remediation activities under an order by DEQ or EPA, and habitat restoration
activities, as governed by OAR 141-145 of the department’s administrative rules;

(d) Existing valid easements in the territorial sea granted under OAR 141-083 or 141-123 by the
department or State Land Board before the adoption of these rules, although existing easements
granted under those two administrative rule divisions will be subject to these rules at renewal, and at
the time of encroachment; and

(e) Authorizations for uses and structures that are specifically governed by any other division of the
department’s administrative rules.

(4) The director may determine that uses and structures similar to those specified in these rules also
require authorization under these rules.

Statutory/Other Authority: Oregon Constitution Article VIII, Section 5(2), ORS 196.485, ORS 273.045,
ORS 273.058, ORS 274.710-274.714.

Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994.

History:

DSL 21-1999, f. & cert. ef. 11-1-99



1141-083-0810
General Provisions{

(1) Pursuant to Article VIII, Section 5(2) of the Oregon Constitution, the State Land Board, through the
department, manages all land under its jurisdiction "with the object of obtaining the greatest benefit for
the people of this state, consistent with the conservation of this resource under sound techniques of
land management."

(2) Pursuant to Oregon law, all tidally influenced and tidal navigable waterways (referred to as state-
owned submerged and submersible lands) have been placed by the Oregon State Legislature under the
jurisdiction of the State Land Board and the department, as the administrative arm of the State Land
Board.

(3) State-owned submerged and submersible land is managed to ensure the collective rights of the
public, including riparian owners, to fully use and enjoy this resource for commerce, navigation, fishing,
recreation, and other public trust values. These rights are collectively referred to as “public trust rights.”

(4) No person is allowed to place undersea infrastructure or make use of state-owned submerged and
submersible lands, regardless of the length of time the infrastructure may have existed, or the use may
have occurred on the land, without the required authorization described in these rules, unless the
structure or use is exempt from such authorization by law or these rules. Ownership of state-owned
submerged and submersible land cannot be obtained by adverse possession, regardless of the length of
time the infrastructure or use has been in existence.

(5) All uses of the seafloor for undersea infrastructure within the territorial sea and ocean shore must
conform to international treaties, federal, state (including Statewide Planning Goal 19 and the Territorial
Sea Plan), and local laws.

(6) Undersea infrastructure is considered vulnerable critical infrastructure under the USA PATRIOT Act
(2001), the Critical Infrastructure Information Act (2002), and the Oregon Territorial Sea Plan. Easement
holders shall cooperate with federal, state, and local agencies to improve the resilience of this critical
infrastructure.-Easement-holde hall-fellow-the recommendationsfo itieahfra cebiresesis

(7) In granting easements, the department will follow the guiding principles and requirements contained
in the Territorial Sea Plan. The department will consider comments from various interested parties
received during the Joint Agency Review Team'’s pre-application and application meetings convened
under the Territorial Sea Plan, as well as public comments received during public comment periods
established by law.
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(89) The department may conduct field inspections at any phase of the project development to ensure
the project conforms with the terms and conditions of the easement and applicable laws. If a project
does not conform, the department will pursue all legally available remedies and actions to ensure
compliance.

Statutory/Other Authority: Oregon Constitution Article VIII, Section 5(2), ORS 196.485, ORS 273.045,
ORS 273.058, ORS 274.710-274.714.

Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994.

History:

DSL 21-1999, f. & cert. ef. 11-1-99

1141-083-0820
Definitions\

(1) “Affix(ed)” means to attach to the seafloor permanently.
(2) “Applicant” means a person applying for an easement.

(3) “Burial” means to place into the seabed below the local mean surface of the ocean floor at the time
of burial.

(4) “Cable” means a conductor of electricity or light, and any facilities associated with the cable. Cables
are often insulated or armored.

(5) “Critical infrastructure” means infrastructure that is so vital to the United States that the incapacity
or destruction of such infrastructure would have a debilitating impact on security, national economic
security, national public health or safety, or any combination of those matters.

(6) “Department” means the Department of State Lands. The department is the administrative arm of
the State Land Board.

(7) “Director” means the director of the Department of State Lands or their designee.

(8) “Easement” means an authorization issued by the department to a holder allowing the placement of
infrastructure on, affixed to, or buried under the seafloor of the territorial sea and ocean shore. An
easement does not grant the holder any other proprietary rights. An easement is issued to a specific
person, for a specific use of a parcel of state-owned land, for a specific amount of time.

(9) “Encroachment” means a development or use, such as, but not limited to a structure, fill, or pile of
aggregate, that overlaps on, or otherwise occupies or restricts the full use of state-owned land. An
encroachment may be a cable, pipe, conduit, fixture, or other structure that has been abandoned in
place. An encroachment may also occur when the holder of an easement, granted by the department,
extends their use outside of the area authorized by that easement or adds a use or development not
authorized. Encroachments are generally unauthorized, unless an encroachment easement is granted
pursuant to these rules.
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(10) “Fixture(s)” means any structure affixed to or permanently placed on the seafloor, not otherwise
defined in this rule, but that is considered infrastructure for purposes of these rules, unless specified
otherwise.

(11) “Goal 19” means the Statewide Planning Goal to conserve the long-term values, benefits, and
natural resources of the nearshore ocean and the Continental Shelf. The Oregon Department of Land
Conservation and Development coordinates the implementation of Goal 19 in accordance with OAR
660-036 — Ocean Planning.

(12) “Holder” means the person who has been issued an easement under these rules.

(13) “Joint Agency Review Team (JART)” means a team of representatives of the agencies, jurisdictions,
and organizations gathering under the Territorial Sea Plan, with a purpose to facilitate coordination and
communication between state agencies and other affected jurisdictions in the early stages of project
planning throughout the pre-application and application process.

(14) “Landing” means the site on shore where undersea infrastructure is attached to land-based
infrastructure. Examples include, but are not limited to, a manhole, receiving building, or associated
equipment.

(15) “Ocean Users” means persons using the territorial sea or ocean shore for public trust uses.

(16) “Ocean Shore” means the land lying between the extreme low tide of the Pacific Ocean and the
statutory vegetation line as described by ORS 390.770 or the line of established upland shore
vegetation, whichever is farther inland, as defined in ORS 390.605(2).

(17) “Person” means a person as defined by ORS 274.705(7).

(18) “Pipeline(s)” means any line of pipe, with or without equipped pumps, valves, and other control
devices, used to move liquids, gases, or slurries.

(19) “Project” means the evaluation, siting, routing, placement, operation, decommission, or removal of
undersea infrastructure.

(20) “Public Trust Uses” means those uses embodied in the public trust doctrine under federal and state
law including, but not limited to navigation, recreation, commerce and fisheries, and other uses that
support, protect, and enhance those uses.

(21) “Seafloor” means the solid surface underlying the ocean; specifically, the submerged and
submersible lands within the boundaries of the territorial sea or ocean shore.

(22) “SMART Cables” means the Science Monitoring and Reliable Telecommunications Undersea Cables.

(23) “State Land Board” means the constitutionally created body consisting of the Governor, Secretary
of State, and State Treasurer that is responsible for managing state-owned submerged and submersible
lands of the territorial sea, as well as other lands placed under its jurisdiction.

(24) “Submerged lands” except as provided in ORS 274.705, means lands lying below the line of ordinary
low water of all navigable waters within the boundaries of this state as heretofore or hereafter
established, whether such waters are tidal or nontidal, as provided in ORS 274.005(7).



(25) “Submersible lands” except as provided in ORS 274.705 means lands lying between the line of
ordinary high water and the line of ordinary low water of all navigable waters and all islands, shore lands
or other such lands held by or granted to this state by virtue of her sovereignty, wherever applicable,
within the boundaries of this state as heretofore or hereafter established, whether such waters or lands
are tidal or nontidal, as provided in ORS 274.005(8).

(26) “Territorial Sea” means the ocean and seafloor area from the mean low water seaward three
nautical miles.

(27) “Territorial Sea Plan” means the plan for managing Oregon's territorial sea and ocean shore.

(28) “Tidal submerged lands” means lands lying below the line of mean low tide in the beds of all tidal
waters within the boundaries of this state as heretofore or hereafter established, as provided in ORS
274.705(11).

(29) “Utility” means water, wastewater, gas, electric, or communication service lines, fixtures, and other
related facilities.

(30) “Undersea infrastructure” or “Infrastructure” includes cables, pipelines, utilities, or fixtures on,
affixed to, or buried under the seafloor in the state territorial sea or ocean shore or both.

Statutory/Other Authority: Oregon Constitution Article VIII, Section 5(2), ORS 196.438, ORS 196.485,
ORS 273.045, ORS 273.058, ORS 274.710-274.714

Statutes/Other Implemented: ORS 196.438, ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-
274.714, ORS 274.755, ORS 274.760 & ORS 274.990-274.994.

History:

DSL 21-1999, f. & cert. ef. 11-1-99

1141-083-0830
Easement Application Requirements\

(1) Any person wanting to place undersea infrastructure in the territorial sea or ocean shore shall
contact the department to request a JART pre-application meeting as required by OAR 141-083-0835
and the Territorial Sea Plan.

(2) Following the JART pre-application meeting, the applicant shall apply for an easement to the
department at least 180 days before the intended placement of any infrastructure, construction of any
associated landing-related facility, or placement of equipment on state-owned submerged and
submersible lands within the territorial sea or ocean shore, unless the department has otherwise
authorized such use.

(3) The applicant must submit an application that is signed, complete, and accompanied by a non-
refundable application fee payable to the department.

(4) In order to be determined to be complete, an application must include the following:

(a) The appropriate non-refundable application fee identified in OAR 141-083-0854;
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(b) An application on the form provided by the department and signed by the applicant or the
applicant’s agent;

(c) The Resource and Use Inventory and Effects Evaluation report required under the Territorial Sea Plan

Part IV and identified in OAR 141-083-0831. Fhe-apphecantisrequired-toprovideinformationand-data

ahticipated-potential-effects-oncoastal-reseurcesand-uses—Following the JART pre-application meeting,
depending on the nature and complexity of the project, the department will advise the applicant if any
elements of the required report are waived and not required for a complete application;

(d) Construction and operation plans;

(e) Operating agreement for a Limited Liability Company or Trust;

(f) The emergency response plan covering accidental emergency situations, including human-made and
natural disaster factors, as highlighted in the Territorial Sea Plan; and

(g) Any additional information or attachments required by the department_or JART.

(5) The department may require the applicant to provide written evidence of communication between
the applicant and affected ocean users.

Statutory/Other Authority: Oregon Constitution Article VIII, Section 5(2), ORS 196.485, ORS 273.045,
ORS 273.058, ORS 274.710-274.714.

Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994.

History:

DSL 21-1999, f. & cert. ef. 11-1-99

141-083-0831

The Resource and Use Inventory and Effects Evaluation _ -~ - 7| Commented [SD6]: This section has been added to
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(1) An applicant must provide, during the pre-application and application phases, information and data and Effects Evaluation based on the TSP Part 4.

to complete the Resource and Use Inventory and Effects Evaluation under the Territorial Plan Sea Plan
Part IV to identify and quantify the short-term and long-term effects of the proposed project or
development action in the territorial sea on the affected natural resources and uses.

(2) The department may allow the applicant to use existing data and information from a project
application to a federal agency or other authoritative sources, when complying with the requirements
for the Resource and Use Inventory and Effects Evaluation.

(3) The department will use the evaluation to develop specific measures for environmental protection
and mitigation, as well as measures to protect other ocean uses.

(4) The Resource and Use Inventory and Effects Evaluation provisions listed below apply to all proposed
cables, pipelines, utilities, or fixtures within the territorial sea for which an applicant pursues an
easement.




(a) Information to be provided by the applicant about the proposed project or development action
within the territorial sea:

e location (using maps, charts, descriptions, etc.);

o  Numbers and sizes of equipment; and structures;

e Methods, techniques, and activities to be used;

e Transportation and transmission systems needed for service and support;

e Materials to be disposed of and method of disposal;

e Physical and chemical properties of materials, if any, to be used or produced (e.g., chemicals
used in horizontal directional drilling (HDD), materials which may be transported by a pipeline);
and

e  Proposed time schedule.

(b) Location and description of all affected areas, including, but not limited to:

(A) Proposed route of the cable, pipeline, or other utility; and

(B) Onshore facilities.

Additionally, for pipelines or other utilities or fixtures:

(C) Adjacent areas that may be affected by physical changes in currents and waves caused by the project
or development action;

(c) Physical and chemical conditions, including, but not limited to:

(A) Bathymetry (bottom topography) and shoreline topography, including profile of water depth along
the route;

Additionally for pipelines or other utilities or fixtures:

(B) Wave regime;

(C) Typical and maximum current velocities; and

(D) Dispersal characteristics.

(d) Geologic structure, including, but not limited to:

(A) Geophysical imaging and geotechnical investigation of full planned HDD routes across the shoreline
sufficient to characterize subsurface geotechnical properties and plan HDD construction in a way that
avoids drill pipe breakage, inadvertent return, surface settlement, and other complications;=

(B) Geologic hazards, such as faults or landslides;

(C) Mineral deposits; and

(D) Seafloor substrate type.

(e) Biological and ecological features affected by the project or development action, including, but not
limited to:




(A) All habitats along the proposed route, specifically including critical marine habitats as identified in
Appendix A of the Territorial Sea Plan Part IV;

(B) Recreationally or commercially important finfish or shellfish species;

(C) Benthic flora and fauna that may be affected by the project or development action; and

(D) Other ecosystem elements that may be affected by the project or development action.

(f) Cultural, economic, and social uses affected by the project or development action, including, but not
limited to:

(A) Commercial and sport fishing;

(B) State or federally protected areas;

(C) Scientific research;

(D) Ports, navigation, and dredge material disposal sites;

(E) Recreation;

(F) Coastal community economy;

(G) Aquaculture facilities;

(H) Wastewater or other discharge;

(1) Utility or pipeline corridors and transmission lines;

(J) Military uses; and

(K) Aesthetic resources.

(g) Significant historical, cultural or archeological resources.

(h) Other data that the department or JART determine to be necessary and appropriate to evaluate the
effects of the proposed project or development action.

(i) An applicant shall submit a written evaluation of the reasonably foreseeable adverse effects
associated with projects or development actions within or affecting the territorial sea. The evaluation
shall describe the potential short-term and long-term effects of the proposed project or development
action to state coastal resources and uses of the territorial sea, continental shelf, estuaries, onshore
areas and coastal communities based on the inventory data listed above and the following
considerations:

(A) Biological and ecological effects, including those on marine habitats and on the species that those
habitats support. The evaluation shall discuss possible outcomes that are either likely to occur or
catastrophic environmental effects of low probability. Factors to consider include, but are not limited to:

(i) The time frames/periods over which the effects will occur;

(ii) The maintenance of ecosystem structure, biological productivity, biological diversity, and
representative species assemblages;




(i) Maintaining populations of threatened, endangered, or sensitive species;

(iv) Vulnerability of the species, population, community, and the habitat to the proposed actions; and

(v) The probability of exposure of biological communities and habitats to adverse effects from
construction, operating or decommissioning procedures, or accidents;

(B) The effects of the project or development action on current uses and the continuation of a current
use of ocean resources. Factors to consider include, but are not limited to local and regional economies,

archeological and historical resources, transportation safety and navigation, recreational uses, fisheries,
cultural uses, and aesthetics;

(C) The potential risks to the project or development action, in terms of its vulnerability to certain

hazards and the probability that those hazards may cause loss, dislodging, or drifting of infrastructure.

Additionally, evaluate potential for horizontal directional drilling complications that could affect natural

resources and coastal communities, and describe plans to minimize these hazards based on site-specific
subsurface geotechnical characteristics;

(D) The cumulative effects of a project or development action, including the onshore component, in
conjunction with the effects of any past projects, other current projects, and probable future projects.

Statutory/Other Authority: Oregon Constitution Article VIII, Section 5(2), ORS 196.485, ORS 273.045,
ORS 273.058, ORS 274.710-274.714.

Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994.

1141-083-0835

JART Pre-Application Meeting\ 77777777777777777777777777777777777777777777 _ - - '| Commented [NS7]: This section has been added to
reflect new requirements under the TSP Part 4.

(1) Before submitting an application, the applicant must request a JART pre-application meeting on a
form provided by the department, along with any other information required by the department. The
department will schedule a JART pre-application meeting. The applicant must attend the JART pre-
application meeting and present information about the project.

(2) The applicant is encouraged to meet with affected ocean users and industries before the JART pre-
application meeting to discuss possible use conflicts and other issues attendant with the proposed
project.

(3) Within 30 calendar days after the JART pre-application meeting, the department will provide the
applicant with a written summary of comments and recommendations made by JART. The written
summary will include information and suggestions discussed at the meeting and identify the next steps
for an application, including identification of other applications that are required by the department
(e.g., removal-fill permit application).

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994.



1141-083-0840
Application Review Process \

OAR 141-083-0830 and OAR 141-083-0831.

\(2) If the department determines that the application is incomplete-erdeficient, the department will
notify the applicant in writing about the information required to complete the application. The
department’s review of the application will be suspended while awaiting revision. To initiate a new
completeness review, the applicant must resubmit the entire amended application package for
consideration, unless the department instructs otherwise.

(3) If a revised application is not resubmitted within 120 calendar days of an incompleteness
determination, the department may administratively close deny-the application.

(a) Upon request by the applicant and approval by the department, this timeline may be extended one
time for no more than 120 calendar days.

(b) If the department closes denies-the application for failure of the applicant to respond in a timely
fashion to the request for additional information, the department will retain the application fee. A
subsequent application for the same or a similar project will require the submission of a new application
and payment of an application fee.l

(4) Once the department has determined the application is complete, the department will circulate the
application to federal, state, local agencies, and other interested parties, such as federally recognized
Tribes. As a part of this review, the department will specifically request comments concerning:

(a) The evaluation of potential impacts on federal- or state-listed threatened, endangered, and
candidate species and archaeological and historical resources within the requested area that may be
disturbed by the proposed use;

(b) Conformance of the proposed use with federal, state, and local laws and rules; and
(c) Conformance of the proposed use with Goal 19 and the Territorial Sea Plan.

(5) The department may hold public information meetings prierte,orafterreceivingan-as part of the
application_process review, to obtain public comments concerning the proposed project. The
department may also provide notice of an application and opportunity to comment at a local
government building, public library, or other appropriate locations to ensure that minority and low-
income communities are included and aware of a proposed use.

(6) The department will make paper copies of an application available at the department to any person
upon request.

(7) The applicant shall attend any public meetings scheduled by the department and be prepared to
discuss the proposed project. Meetings will be scheduled at mutually agreeable times.

(8) The department may convene the JART as identified in the Territorial Sea Plan in order to facilitate
the coordination of federal and state agencies and local jurisdictions as they apply their separate
regulatory, proprietary, or other authorities to the review of the proposed project.

10
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(9) If the department determines that it needs to acquire the services of technical experts to assist with
the application review, the department will notify the applicant, and select mutually-agreed third party
experts at the cost of the applicant. and-previde-an-estimate-of-the-costsforsuch-services—Onee-the

(10) After receiving comments concerning the proposed project, the department will determine
whether additionakinfermationis-needed-ermodifications are required to the proposed project. The
department will then notify the applicant in writing of the department’s determinations.

(11) The applicant may provide additional information, revise their proposed project, or explain why
suggested changes are not feasible. The department will consider the applicant’s response in developing
its recommendation to the State Land Board regarding the easement and related requirements for the
location, construction, operation, maintenance, or decommission of the undersea infrastructure.

(12) The department may deny an application for an easement if:

‘(a) The applicant's financial status or past business/management practices or experience indicates that
they may not be able to meet the terms and conditions of an easement fully;

(b) The applicant is in default or has a documented history of non-compliance with the terms of any
other authorization granted by the department;

(c) The applicant has not provided the information requested by the department within 120 calendar
days of the department’s request_or by the deadline specified by the department, if the extension is
needed;

(d) The use does not conform to the provisions of these rules, Statewide Planning Goal 19 and the
Territorial Sea Plan;

(e) The use is inconsistent with federal, state, or local laws;
(f) The use would result in an unreasonable interference with public trust uses;

(g) The use would have unacceptable impacts on public health, safety, or welfare, or would result in the
unreasonable loss of, or damage to, natural, historical, cultural, or archaeological resources;

(h) The use is prohibited by a State Land Board or department-adopted area closure, use restriction, or
waterway management plan-; or

(i) It would have unreasonable impacts on federal- or state-listed threatened, endangered, and
candidate species, or would be inconsistent with any threatened, endangered, and candidate species
policies and procedures managementplan adopted by a state agency within the territorial sea under the
Oregon Endangered Species Act.

(13) Unless the easement application is denied, the department will send the easement to the State
Land Board for consideration at the next available meeting. The State Land Board may approve or deny

11
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the easement based on the recommendation of the department, the JART, or the requirements of these
rules.

(14) The holder must pay the compensation fee based on the compensation rates provided in OAR 141-
083-0855.

(15) Unless otherwise allowed by the director, the department shall not execute an easement until all
information, documents, fees, financial assurances, or any other remaining documents required by the
department for that easement have been received by the department. Easements issued under these
rules are executed upon signature by the department.

(16) The applicant may withdraw an application at any time prior to execution of the easement. There
will be no refund of the application fee.

(17) In the event the applicant fails to respond to the department's requests for information or
otherwise fails to reasonably proceed with any stage of the application process, the department may
deny the application with at least 30 calendar days’ notice to the applicant. There will be no refund of
the application fee.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994.

History:

DSL 21-1999, f. & cert. ef. 11-1-99

1141-083-0850
Easement Terms and Conditions{

(1) All easements issued by the department under these rules shat-require approval by the State Land
Board.

(2) The department will offer easements for a term not to exceed 250 years, except as otherwise
authorized by these rules.

(3) The department willmay include in an easement the right of the holder to renew the easement for
an additional term, not to exceed 258 years, subject to the requirements of OAR 141-083-0851.

(4) The-departmentwi inimum-area-and d ined-byv-the dep
to-bereguired-for the requested-use-ordevelopment-Unless otherwise authorized by the State Land

Board, the minimum width of an easement will be no less than 15 feet.

(5) Unless-etherwise-determined-by-the State Land-Board; Tthe department will require a minimum
separation distance of 985 feet (300 m) between cables or pipeliness-to allow space for de-trenching
and recovery of buried cables or pipelines. If the separation distance is not practicable, the applicant
must request an exception as part of the easement application for consideration by the department and
the State Land Board.

12
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(6) All cables and pipelines shall be buried to the extent practicable and according to industry standards
atleastI-meterbeneath-thesubstrate using the best available proven technology to minimize conflicts
with other ocean users and industries and retain the feasibility to retrieve the cable or pipeline for
repair or removal.

(a) The holder shall minimize the potential environmental impact associated with cable and pipeline
installation and operation by using the following approaches where possible:

(A) Avoid protected and environmentally sensitive or valuable areas;
{B)lUsetheshortestpossible-length:

o - . fe:
(BB) Minimize crossings of other undersea infrastructure.

(b) The department may allow for an exception for burial for a limited portion of a cable or pipeline if
the holder cannot practicably bury the cable or pipeline and the adverse effects of not burying that
portion of the cable or pipeline have been avoided, minimized, or mitigated to the maximum extent
practicable.

(7)_The holder shall verify and document the extent of burial to the department in writing within 120

days after the completion of the post-lay inspection. efcompletingeconstruction-of thecable-erpipeline:

(a) The holder should report to the department the locations of any unburied portions of the cable;

(b) The department may require video, photography, or other evidence of burial or any unburied
portions of the cable from the holder.

(8) The department will incorporate the terms and conditions of a removal or fill state permit, if
required for the undersea infrastructure, into the easement issued.

(9) The easement holder shall:
(a) Take all reasonable precautions to protect persons, property, and equipment from harm;

(b) Properly dispose of all waste and not permit debris, garbage, or other refuse to either accumulate
within the authorized area or be discharged into any waters of the state;

(c) Conduct all operations in a manner that conserves federal- and state-protected and endangered
species, fish, and wildlife habitat, and protects marine water and air quality pursuant to the
requirements of Goal 19 and the Territorial Sea Plan; and

(d) Maintain all undersea infrastructure located within the authorized area in a good state of repair.
(10) The holder shall obtain approval from the department in writing at least 90 days prior to:

(a) Any pre-planned change in the location or burial depth of the undersea infrastructure;

(b) Any change in ownership of the undersea infrastructure; or

(c) Any abandonment or termination of use of the undersea infrastructure.
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(11) The holder shall notify the department in writing immediately after the discovery of any change in
the location or burial depth of the undersea infrastructure resulting from accidental contact or natural
causes, including geological events.

(12) The holder shall decommission and remove the undersea infrastructure from the state-owned lands
within the territorial sea and ocean shore as indicated in OAR 141-083-0852.

(13) The holder shall inspect the infrastructure, and notify the department of any issues:
(a) As part of the installation;

(b) After installation, at a frequency to be determined by the department in the easement terms and
conditions for the unburied portion of the infrastructure in consultation with the holder and other
interested parties;

(c) Upon the renewal application as identified in OAR 141-083-0851.

(de) After any of the following significant any-majergeelegic-events, whether natural or human-caused,
event-such-as-a-subduction-zene-earthguake~to confirm continued burial and infrastructure integrity,
the holder shall notify the department within 72 hours of the occurrence of a trigger event, to
provideing a preliminary assessment of the infrastructure’s status and potentially affected areas, and
shall submit a comprehensive Post-Event Integrity Report to the department within 30 days. 4faAn
inspection is triggered under the criteria below:

(A\) -Seismic activity: any earthquake event with a recorded magnitude of 5 (Mw) or greater where the

epicenter is located within 100 kilometers (62 miles) of any portion of the infrastructure;

(B) Geotechnical displacement: any undersea mass-movement event, including landslides, turbidity

currents, or mudflows, detected within the cable or pipeline corridor or identified via seafloor
monitoring data; or

(C) Bathymetric change: evidence of seafloor subsidence, liquefaction, or scour that reduces the burial
depth or exposes any portion of a previously buried infrastructure.

(D) Human-made damage: any human activities in the ocean that may cause infrastructure to be

unburied and damaged.

(14) The holder shall indemnify the State of Oregon and the Department of State Lands against any
claim, liability, or costs arising from or related to an action by the holder. Such indemnification shall
specifically include any release of a hazardous substance on or from the undersea infrastructure and any
equipment during construction, operation, maintenance, and decommission, or physical damage caused
by any part of the infrastructure to persons or coastal structures.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994.
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History:
DSL 21-1999, f. & cert. ef. 11-1-99

1141-083-0851
‘Renewal Application Review Processu

| Commented [RAC213]: If rules are amended before
N renewal, which rules would holder be subject to?
(1) A holder may request to renew an easement. if-the-easementterms-and-conditionsspecify-thatthe i\

\\ | ((Check with DOJ about this.))

' \
easement—To renew the easement, the holder must submit a renewal application on a form provided by \\{ Commented [RAC314]: Should this be simplified? }
the department, along with the appropriate fees, at least 180 days before the expiration of the current Commented [NS15]: This section has been added to
term. provide clarity and describe a process for application
renewal.

*********************************************************** — ~ | Commented [RAC216]: “may reasonably amend”
recommended

T ~ | Commented [RAC317]: Clarify—amendments to?
(2) If the holder fails to submit a renewal application within the time required, the easement shall \{ }

terminate at the expiration of the current term. Any infrastructure covered by the easement will be
subject to the provisions of OAR 141-083-0852L

Commented [RAC218]: Distinction between a renewal
and an amendment ((cf Div 82 amendments))

”””””””””””””””””””” ~ ~ | Commented [FD19]: regarding decommissioning and
recovery

includes: "~ | Commented [RAC220]: Seems like this is too much if
cable is working properly.

(a) A written statement, on a form provided by the department:

(A) Notifying the department of the holder’s intent to renew;

(B) Certifying that the uses or infrastructure that are the subject of the easement are consistent with:
(i) local, state, and federal laws; and

(i) existing department permits and authorizations.

(b) A non-refundable renewal application fee, in accordance with OAR 141-083-0854; and

(c) Inspection report confirming that the infrastructure is still buried according to the industry standards-

(4) I the holder does not submit a renewal application with the appropriate fees to the departmentat - | Commented [RAC221]: “will” to “may"--reserves the
least 180 days before the expiration of the current term, then the renewal application will be processed right for the Dept to waive or reduce if holder is late.
and reviewed in the same manner as a new application for an easement and a new application fee will

be required.

(5) If the holder requests either a change in use or infrastructure, or both, then the renewal application
will be processed and reviewed in the same manner as a new application for an easement and a new
application fee will be required.

(6) Upon receipt of the renewal application, the department will determine whether itis complete. - { Commented [RAC222]: Request for a timeline for
R N completeness review of the renewal.
(7) If the department determines that the application is incomplete erdeficient, the department will S
. . . L. . . . L Commented [RAC222R2]: Holdover that the easement
notify the applicant in writing about the information required to complete the application. The e e W Ry S S B DA
department’s review of the application will be suspended while awaiting revision. To initiate a new beyond the terms of the easement.
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completeness review, the applicant must resubmit the entire amended application package for
consideration, unless the department instructs otherwise.

(8) If a revised renewal application is not resubmitted within 120 calendar days of an incompleteness
determination, the department may administratively close deny the application.

(a) Upon request by the applicant and approval by the department, this timeline may be extended one
time for no more than 120 calendar days.

(b) If the holder does not submit the information by the deadline specified by the department, including
any allowed extension, the department may close the application.

(c) If the department closes denies the application for failure of the holder applicant to respond in a
timely fashion to the request for additional information, the department will retain the application fee.

(d) A subsequent application for the same or a similar project will require the submission of a new
renewal application and payment of the renewal application fee as identified in OAR 141-083-0854.

(9) If the renewal application is determined complete by the department, the department will

(a) The renewal application was received not less than 180 calendar days before the expiration of the
current term of the easement;

\(b) The holder has fully complied with the terms of their easement, the applicable statutes and rules;
and

(c) The holder has fully complied with any other permits or authorizations granted to them by the
department. ‘

(10) The department will not renew an easement if it determines the proposed use or infrastructure:
(a) Does not meet the requirements of Statewide Planning Goal 19 and the Territorial Sea Plan;

(b) Is inconsistent with federal, state, or local laws;

(c) Is not in compliance with these rules;

(d) Would result in an unreasonable interference with the-public trust uses;

(e) Would have unacceptable impacts on public health, safety, or welfare, or would result in the
unreasonable loss of; or damage to; natural, historical, cultural, or archaeological resources;

(f) Is prohibited by a State Land Board or department-adopted area closure, use restriction, or waterway
management plan; or

(g) Would have unreasonable impacts on federal- or state-listed threatened, endangered, and candidate
species, or would be inconsistent with any threatened, endangered, and candidate species policies and
procedures managementplan-adopted by a state agency within jurisdiction in the territorial sea under
the Oregon Endangered Species Act.
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(11) If the department determines that the renewal application complies with the requirements of
statutes and rules, the department will provide written notice to the holder that the easement has been
renewed for an additional term of 258 years.

(12) If the department determines that the renewal application does not comply with the requirements
of statutes and rules, the department will provide written notice to the holder that the easement will
not be renewed.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994.

1141-083-0852
Decommission and Recovery[

(1) Within one year following termination of the easement, the holder shall decommission all
infrastructure, by removing it from the seafloor and restoring the easement area to a natural condition
at their own costs.

(2) The department may exclude bore pipes from decommissioning if- the easement for the bore pipe is
transferred to another department approved-easement holder for use by another cable. Otherwise, the
holder shall apply for encroachment easement as identified in OAR 141-083-0853 and pay applicable
fees as identified in OAR 141-083-0856.

(32) At least 180 days before decommissioning any undersea infrastructure, the holder shall submit to
the department for approval a decommissioning plan pursuant to ORS 274.714, the Territorial Sea Plan,
and these rules.

(43) The department may convene the JART under the Territorial Sea Plan in order to facilitate the
coordination of decommissioning activities among federal and state agencies, and local jurisdictions as
they apply their separate regulatory, proprietary, or other authorities in the decommissioning activities-.

(54) A decommissioning plan shall include:

(a) Risk assessment of potential impacts associated with the decommissioning of undersea
infrastructure or fixtures, considering the environmental, social, and economic impacts along the cable
or other utilities route, scale of impact (spatial or temporal), and interaction with other ocean sea users;

(b) A cost estimate, prepared by a person qualified by experience and knowledge to prepare the
estimate, for decommissioning the infrastructure and restoring the area authorized by the easement to
a natural condition;

(c) A detailed description of the proposed methods for decommissioning the infrastructure;

(d) A detailed description of and proposed schedule for the decommissioning and restoration work,
including any corrective action that may be required under the easement;

(e) A detailed description of location, segments of pipeline, cable, or other infrastructure proposed to be
left in place to avoid or minimize impacts on aquatic resources;
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(f) Maps, graphics, drawings, photos, or videos depicting the undersea infrastructure before
decommissioning and depicting the proposed decommissioning activities;

(g) A proposed form of financial assurance pursuant to OAR 141-083-0857.

(65) In developing a decommissioning plan, the holder shall consider and provide an assessment of
options for reduced repeat seafloor disturbance, where it is possible. Reduced repeat seafloor
disturbance could be achieved by conducting a single-activity, longer-duration operation versus
multiple, smaller route-clearance efforts over time.

(76) Within 30 days of receiving a decommissioning plan under subsection (4) of this seetienrule, the
department will either approve the plan or request revisions to the plan or additional information. If,
after receiving revisions to the decommissioning plan or additional information, the department rejects
the plan, the holder must, within 180 days, submit to the department an application for an
encroachment easement created by the undersea infrastructure.

(8%#) The holder may not begin decommissioning and restoration work unless:
(a) The department has approved a decommissioning plan under subsection (4) of this seetionrule;
(b) The holder has acquired the financial assurance approved by the department; and

(c) The holder has provided the department with notice that the work will begin at least 60 days before
beginning the work.

(98) Within 90 days of finishing the activities described in its decommissioning plan, the holder shall
submit to the department a post-decommissioning and recovery report.

(109) If the holder determines that leaving some infrastructure, or a portion of the infrastructure, in
place is less environmentally damaging than removing the infrastructure, or a portion of the
infrastructure, then the holder shall provide a written notice of its determination to the department and
submit to the department a complete application for an encroachment easement, as provided in OAR
141-083-0853.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994.

1141-083-0853
Encroachment Easement Application Process

(1) The holder shall submit to the department a complete application for a permanent encroachment
easement if the holder determines that leaving some infrastructure in place is less environmentally
damaging than removing it.

(2) The holder shall apply for an encroachment easement to the department within 180 days of
termination of the easement.
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(3) The holder must submit an application that is signed, complete, and accompanied by a non-
refundable encroachment easement application fee payable to the department as identified in OAR 141-
083-0856.

(4) In order to be determined to be complete, an encroachment easement application must include the
following:

(a) The appropriate encroachment easement application fee identified in OAR 141-083-0856;
(b) A form provided by the department and signed by the holder or the holder’s agent;

(c) Comprehensive assessment of the options available and the environmental impact of each option
(removing the infrastructure or a portion of the infrastructure; or leaving some infrastructure or a
portion of the infrastructure). The department will evaluate the assessment and any other information
available to determine, in the department’s sole discretion, whether to allow any infrastructure to
remain in place.

(5) The department may require the holder to provide written evidence of communication with affected
ocean users.

(6) If the department determines that an application is incomplete, the department will return the
application to the holder with a notification of the additional information required. The holder must
submit the additional information within 120 calendar days.

(7) Once the department has determined the encroachment easement application is complete, the
department will circulate the application to federal, state, local agencies, and other interested parties,
such as federally recognized Tribes. As a part of this review, the department will specifically request
comments concerning:

(a) The evaluation of potential impacts on federal- or state-listed threatened, endangered, and
candidate species and archaeological and historical resources within the requested area that may be
disturbed by the proposed use;

(b) Conformance of the proposed use with federal, state, and local laws and rules; and
(c) Conformance of the proposed use with Goal 19 and the Territorial Sea Plan.

(8) The department may hold public information meetings as part of prierte-erafterreceiving-the
encroachment easement application_review to obtain public comments and identify possible issues

concerning the proposed encroachment.

(9) The department will make paper copies of the encroachment easement application available at the
department to any person upon request.

(10) The holder shall attend any public meetings scheduled by the department and be prepared to
discuss the proposed encroachment.

(11) The department may convene the JART under the Territorial Sea Plan in order to facilitate the
coordination of federal and state agencies and local jurisdictions as they apply their separate regulatory,
proprietary, or other authorities.
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(12) If the department determines that it needs to acquire the services of technical experts to assist with
the application review, the department will notify the holder of this determination and an estimate of
the costs for such services. If the holder pays the estimated costs, then the department will acquire the
services and continue reviewing the application. If the holder does not pay the estimated costs, the
department may deny the application.

(13) The holder may amend their application at any time to address issues, concerns, or information
shortfalls identified by the department, the JART, or other commentators.

(14) After receiving comments concerning the proposed encroachment, the department will determine
whether additional information is needed or modifications are required to the proposed encroachment.
The department will then notify the holder in writing of the department’s determinations.

(15) The department may deny the encroachment easement application if:

(a) The applicant's financial status or past business/management practices or experience indicates that
they may not be able to meet the terms and conditions of an easement fully;

(b) The applicant is in default or has a documented history of non-compliance with the terms of any
other authorization granted by the department;

(c) The applicant has not provided the information requested by the department within 120 calendar
days of the department’s request;

(d) The use does not conform to the provisions of these rules and the Territorial Sea Plan;
(e) The use is inconsistent with federal, state, or local laws;
(f) The use would result in an unreasonable interference with public trust uses;

(g) The use would have unacceptable impacts on public health, safety, or welfare, or would result in the
unreasonable loss of; or damage to; natural, historical, cultural, or archaeological resources;

(h) The use is prohibited by a State Land Board or department-adopted area closure, use restriction, or
waterway management plan; or

(i) It would have unreasonable impacts on federal- or state-listed threatened, endangered, and
candidate species, or would be Fhe-use-is-inconsistent with any threatened, endangered, and candidate
species policies and procedures managementplan adopted by a state agency within the territorial sea
under the Oregon Endangered Species Act.

(16) The department will not grant an encroachment easement if it determines the proposed use or
infrastructure:

(a) Does not meet the requirements of Statewide Planning Goal 19 and the Territorial Sea Plan;
(b) Is inconsistent with federal, state, or local laws;
(c) Is not in compliance with these rules;

(d) Would result in an unreasonable interference with the public trust rights of commerce, navigation,
fishing, or recreation;
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(e) Would have unacceptable impacts on public health, safety, or welfare, or would result in the
unreasonable loss of; or damage to; natural, historical, cultural, or archaeological resources;

(f) Is prohibited by a State Land Board or department-adopted area closure, use restriction, or waterway
management plan-; or

(g) Would have unreasonable impacts on federal- or state-listed threatened, endangered, and candidate
species, or would be inconsistent with any threatened, endangered, and candidate speciess
mahagementplan policies and procedures adopted by a state agency within jurisdiction in the territorial
sea under the Oregon Endangered Species Act.

(17) The applicant may withdraw an encroachment easement application at any time prior to the
department granting an encroachment easement.

(a) In the event the applicant fails to respond to the department's requests for information or otherwise
fails to reasonably proceed with the application process, the department may deny the encroachment
easement application with at least 30 calendar days’ notice to the applicant.

(b) There will be no refund of the application fee in either case.

(18) The State Land Board may approve or deny the encroachment easement application based on the
recommendation of the department, the JART, and the requirements of these rules.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994.

1141-083-0854
Application Fees\

_ - "| Commented [NS27]: This section has been added to
establish the fee structure required by Senate Bill 793
(1) Applicants for new or renewal easements must pay the appropriate nonrefundable fee. The (2025).

department will make the fee schedule available to the public.

(2) Effective January 1, 2027, the application fee for a new easement will be $15,000.
(3) Effective January 1, 2027, the application fee to renew an existing easement will be $7,500.

(4) Effective January 1, 2035, the director may increase application fees annually by no more than 5
percent. The director may consider any available Consumer Price Index as published by the US Bureau of
Labor Statistics, and any other relevant factors when determining the fee increase.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS { Commented [RAC328]: May be too high to draw }
274.755, ORS 274.760 & ORS 274.990-274.994. 4| CUETEES T GIRaEa:

/
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shall have 90 calendar days from the date of State Land Board approval to execute an easement with
the department, including paying a one-time compensation rate calculated by the formula established
below. The department may revoke the offer after 90 calendar days, at which time the applicant may re-
apply for an easement in accordance with these rules.

(a) Effective January 1, 2027, compensation fees for cables and other utilities will be determined as
follows:

(A) For cables and other utilities with a diameter up to 3 inches: COMP =$3 xLxT;
(B) For cables and other utilities with a diameter of 3 or more inches: COMP =$3xLxDxT;

(C) For bore pipes or HDD conduits with a diameter of 3 or more inches: COMP =S7 x Lx T;

(D€E) The variables include:

(i) L = Linear feet of the proposed easement.

(ii) D = Diameter (in inches) of the cable or other utilities.

(iii) T = Term of the proposed easement (in years).

(iv) COMP = Compensation due to the department for the authorization.

(b) Effective January 1, 2027, compensation fees for fixtures will be determined as follows:
(A) COMP =S$3 x LAXT.

(B) The variables include:

(i) LA = Authorized use area in square feet of state-owned submerged and submersible land.
(ii) T = Term of the proposed easement (in years).

(iii) COMP = Compensation due to the department for the authorization.

(c) Effective January 1, 2027, compensation fees for outfalls will be determined as follows:

(A) For single-use outfalls one of the following will apply:

(i) A minimum fee of $500;

(ii) Compensation is based on the adjacent land value: LA x ALV x R(33.3%)-

() LA = authorized use area in square feet of state-owned submerged and submersible land

(I1) ALV = adjacent land value

(1) R =rate set by the department annually on July 1 for OAR 141-0123

(iii) Compensation is based on the statewide maximum value: LA x SM x R(33.3%)

() LA = authorized use area in square feet of state-owned submerged and submersible land
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(11) SM = statewide maximum value per square foot

(111) R =rate set by the department annually on July 1 for OAR 141-0123

(B) For multi-use outfalls compensation is on the adjacent land value: LA x ALV x R(33.3%)

() LA = authorized use area in square feet of state-owned submerged and submersible land

(11) ALV = adjacent land value

(I11) R =rate set by the department annually on July 1 for OAR 141-0123

(2) The department may reduce required compensation for new wrdersea-infrastructure-installations or
existing easements infrastructure-in-place-thatissubjeettorenewal that incorporates sensing,

monitoring, or data-collection technologies that advance public safety, environmental monitoring,
climate resilience, infrastructure integrity, or resource management ‘(e.g., pressure and seismic sensors,

Distributed Acoustic Sensing (DAS), State of Polarization (SOP), e=SMART cables).{

(3) To qualify, the sensors must:

(a) Provide operational, environmental, or infrastructure condition data relevant to state management

and public benefit;

(b) Align with international environmental observing standards to ensure compatibility with federal,

state, and global monitoring systems (e.g., Global Ocean Observing System);

(c) Data governance must follow federal and state legislation and be coordinated through designated

scientific or operational authorities;

(d) Must be shared with the Meet department and publicly available technicatstandards; and

(e€) Be maintained in working condition for the duration of the authorization or a minimum period

specified by the department.

(4) The department will determine the amount of the compensation reduction, in coordination with the

JART and-with-approval-by-the State-Land-Beard, based on the public benefit, data accessibility,

installation cost, and long-term maintenance commitment. The compensation reduction will not exceed

40 percent of the compensation fee easementterm.

(5) If the sensors fail the agreed-upon operational plan-become-nen-operational-during-an-easement

term, the holder must notify the department. The holder mustwit pay the department a portion of the
original reduction in required compensation based on the number of years remaining in the easement.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS

274.755, ORS 274.760 & ORS 274.990-274.994

1141-083-0856

\Encroachment Easement Application Fee and Compensation
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(1) Applicants for a permanent encroachment easement must pay the appropriate non-refundable
application fee. The department will make the fee schedule available to the public.

(a) Effective January 1, 2027, the encroachment easement application fee will be $7,500.

(b) Effective January 1, 2035, the director may increase the application fee annually by no more than 5

percent. The director may consider any available Consumer Price Index as published by the US Bureau of

Labor Statistics, and any other relevant factors when determining the fee increase.

(2) The holder of a permanent encroachment easement must pay a one-time encroachment easement

compensation fee for permanently leaving undersea infrastructure or a portion of the infrastructure in

place.

(a) Effective January 1, 2027, the encroachment easement compensation fee for cables or other utilities

will be determined as follows:

(A) Cable and other utilities with a diameter up to 3 inches: COMPenc =S7 X Lx T;

(B) Cable and other utilities with a diameter of 3 inches or more: COMPenc =$S7 xLXD X T;
(C) The variables include:

(i) L = Linear feet of the proposed encroachment easement.

(ii) D = Diameter (in inches) of the cable or other utility.

(iii) T = Term of the proposed permanent encroachment easement will be 100 years.

(iv) COMPenc = Compensation due to the department for the authorization.

(b) Effective January 1, 2027, the encroachment easement compensation fee for fixtures will be
determined as follows:

(A) Fixtures: COMPenc =SM x LAX T.

(B) The variables include:

(i) SM = Statewide Maximum value per square foot.

(ii) LA = Authorized use area in square feet of state-owned submerged and submersible land.
(iii) T = Term of the proposed encroachment easement (100 years).

(iv) COMPenc = Compensation due to the department for the authorization.

(3) The statewide maximum value per square foot is $11.93, effective July 1, 2018, and will increase
each year on July 1 by 3 percent.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994
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1141-083-0857
Financial Assurance Requirements \

(1) Applicants and holders shall obtain a form of financial assurance acceptable to the department to
ensure that they will perform in accordance with all terms and conditions of the easement.

(a) An applicant for an easement shall acquire and maintain, until construction of the undersea cable is
completed, financial assurances as required by ORS 274.714(2) and these rules.

(b) A holder of an easement shall acquire and maintain during decommissioning work, financial
assurances in an amount equal to the decommissioning and restoration costs, as required by ORS
274.714(3) and these rules.

(c) The financial assurance requirements may be satisfied by furnishing a financial assurance instrument
that is:

(A) A surety bond, cash deposit, ercertificate of deposit, or letter of credit issued by a corporate surety
or bank authorized to do business in the State of Oregon; and

(B) In the name of the State of Oregon.
(2) The department:

(a) Will determine the amount, type, and terms of financial assurance required. In making this decision,
the department will consider the cost estimates of the applicant or holder, the nature and location of
the infrastructure, and the use in relation to other uses and resources, any requirements of law, and any
other factors of the proposed use determined to be relevant by the department;

(b) May consult with the Oregon Department of Justice, the Oregon Department of Administrative
Services Risk Management, the JART, or other qualified persons in determining the amount, type, and
terms of financial assurance required.

(3) The department, in its sole discretion, will determine whether to accept the proposed form and
providers of financial assurances.

(4) The applicant must provide to the department proof of all coverages and financial assurance
required by the department before any use of the easement area.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994

1141-083-0860
Unauthorized Uses and Penalties\

(1) Uses and developments not authorized by an easement issued by the department constitute a
trespass and must be removed as directed by the department unless otherwise authorized in writing by
the department.
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(2) In addition to any other penalties provided or permitted by law, the unauthorized use of state-
owned lands, including the placement of any undersea infrastructure on state-owned land without an
easement or otherwise not in compliance with these rules, shall constitute a trespass and be subject to
civil penalties and prosecuted pursuant to governing law.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994

History:

DSL 21-1999, f. & cert. ef. 11-1-99

1141-083-0870
Appeal of Decision{

an authorization under this Division may request a contested case hearing. The hearing request must be
filed with the State Land Board no later than 20 calendar days after the State Land Board makes its
decision, or serves the person with notice of the decision, whichever is later.

(2) A person qualifies as being adversely affected under subsection (1) if:

(a) The person is the owner of, or otherwise has a property interest in, the upland property adjacent to,
on, or overlapping with the premises of the authorized use;

(b) The person holds an authorization issued by the department for an area that is adjacent to, on, or
overlapping with or the premises of the authorized use;

(c) The person is materially affected by the decision; or

(d) The decision unreasonably interferes with the person’s public trust rights.

(3) Due to the complexity of the program, a hearing request must provide details of the dispute,
including the issues to be addressed in a hearing, the claims and defenses to be asserted at the hearing,
and the relief sought. A person claiming to be adversely affected by a decision of the State Land Board
under subsection (2)(c) or (2)(d) must describe in their hearing request how the State Land Board’s
decision materially affects them or unreasonably interferes with their public trust rights.

(4) If the Director determines that a hearing request fails to provide details of the dispute, or if the
Director determines that the person requesting the hearing does not qualify as being adversely affected,
then the Director will deny the hearing request. Otherwise, the Director will refer the hearing request to
the Office of Administrative Hearings for a contested case hearing.

(5) If an applicant or person adversely affected requests a hearing; but then withdraws the hearing
request or fails to appear at the hearing, then the State Land Board’s decision will become a Final Order
by Default. In such a situation, the contested case record will include the record of the contested case
proceeding to date, along with the information in the Department’s file and all materials submitted by
the party, for the purpose of proving a prima facie case on default.
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(6) The Office of Administrative Hearings will appoint an Administrative Law Judge to conduct a
contested case hearing pursuant to the Administrative Procedures Act and Model Rules. The
Administrative Law Judge will prepare a proposed order to be filed with the State Land Board.

(7) After issuance of a proposed order, the parties to the contested case may file exceptions to the
proposed order with the State Land Board. Exceptions must be filed within 10 business days of the date
that the proposed order was issued. Exceptions may address factual or legal issues that are essential to
the resolution of the proceeding. Exceptions must cite te-the disputed fact or legal issue in the proposed
order and provide alternative language.

(8) The State Land Board will review the record of the contested case proceeding, the proposed order,
and any exceptions that have been filed. The State Land Board may then issue a Final Order adopting
the proposed order, issue a Final Order modifying the proposed order, refer the matter back to the
Office of Administrative Hearings for further hearing, or take other action as it deems appropriate.

(9) As a condition of judicial review, a party must request reconsideration or rehearing with the State
Land Board. The request must state with specificity the grounds for objection to the decision, and the
remedy sought. The State Land Board will issue a decision on the request within 60 days. If the State
Land Board does not act on the request, then pursuant to ORS 183.482, the request shall be deemed
denied on the 60" day following the date the request was filed.

(10) A petition for judicial review may be filed pursuant to ORS 183.482 within 60 days following the
date that a request for reconsideration or rehearing was denied.

Statutory/Other Authority: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714.
Statutes/Other Implemented: ORS 196.485, ORS 273.045, ORS 273.058, ORS 274.710-274.714, ORS
274.755, ORS 274.760 & ORS 274.990-274.994

History:

DSL 21-1999, f. & cert. ef. 11-1-99
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