
Rulemaking 
Advisory Committee

Permitting and Mitigation in 
Oregon’s Wetlands and Waters 

(Division 85)

July 9, 2025

Amazon Prairie – Mitigation Site / Melody Rudenko, DSL



9:00 AM  Introductions, Agenda Review, Zoom Protocols
9:15 AM  Presentation – Intro to Compensatory Mitigation Concepts in Removal Fill Law/Rule
10:15 AM Break
10:30 AM Discussion – Proposed Rule Updates 
11:45 AM Interested Party Comments
11:55 AM Next Steps
12:00 PM Meeting ends

Meeting Agenda

Meeting Goals: Discussion of the proposed draft rule changes relating to compensatory mitigation.

Amazon Prairie – Mitigation Site / Melody Rudenko, DSL



Zoom 
Protocols

Each person who wishes to speak will be 
asked to raise their hand. 

• To raise your hand, click the reactions near the 
bottom of your screen and click “raise hand” or 
by pressing star 9 if you are on the phone. 

• Will seek a balance of speaking time during 
discussions

• For technical support, please message us in the 
chat.

• Please keep your mic muted unless it is your 
turn to speak. Use of video is encouraged.

• Closed captions are available.
• Please use the chat for questions and 

comments
• We ask that all participants be respectful of 

each other and DSL representatives.



Compensatory Mitigation – Regulatory 
History and Proposed Rule Changes

Harborton Mitigation Site / Bill Ryan, DSL



Overview
1) DSL's Key Statutory Directives for CM
2)  RF Program Development 
3)  Intro to DSL Mitigation Concepts
 What is Mitigation?
 CM Methods
 CM Options in Oregon

4)  Proposed Rule Updates for:
 General CM concepts
 Mitigation Banking and In-Lieu Fee 

Programs 



DSL's 
CM Directives 
(from Statute)

(From Oregon's Wetland Conservation Policy)

 ORS 196.668 - Legislative Findings Regarding Wetlands
                  (enacted 1989)

Legislative recognition of some of the most important aspects of 
wetlands:

• Flood and storm protection
• Essential habitats for a major portion of Oregon's wildlife
• Sediment and pollution retention
• Environmental and ecological research
• Public recreation

Legislative acknowledgement of threats to wetlands:

• Most have been lost or altered
• Development pressure continues
• Conflicts remain between wetland protection and other resource 

values



DSL's 
CM Directives 
(from Statute)

(From Oregon's Wetland Conservation Policy)

 ORS 196.672 - Oregon’s Wetland Policy 
          (enacted 1989)

It is the policy of the State of Oregon to:

1) Promote the protection, conservation and best use of 
wetland resources, their functions and values, through the 
integration and close coordination of:
Statewide planning goals,
Local comprehensive plans, and
State & federal regulatory programs

2)   Maintain a stable resource base of wetlands through the 
mitigation of losses of wetland resources...

5)    Establish the opportunity to increase wetland resources by 
encouraging wetland restoration and creation where appropriate.



DSL's 
CM Directives 
(from Statute)

ORS 196.795  - 990 (Oregon's Removal-Fill Law)
(enacted 1967)

...Rules governing the application for and 
issuance of permits to remove material from the 
beds or banks of any waters of this state or to fill 
any waters of this state ...



DSL's 
Removal Fill 

Program

Organized through Div 85 of state rules (OAR 141)

The RF (or permitting) Program at DSL provides a 
regulatory structure that interprets and implements 
some of Oregon's key statutory aquatic resource policy 
directives.



General State Mitigation Concepts

Siletz Bay / Erin Serra, DSL



What is Mitigation?

"Mitigation" (per Div 85 rules) means the reduction of 
adverse effects of a proposed project by considering, in the 
following order:

(a) Avoiding the effect altogether by not taking a certain action or parts 
of an action;
(b) Minimizing effects by limiting the degree or magnitude of the action 
and its implementation;
(c) Rectifying the effect by repairing, rehabilitating or restoring the 
affected environment;
(d) Reducing or eliminating the effect over time by preservation and 
maintenance operations during the life of the action by monitoring and 
taking appropriate corrective measures; and
(e) Compensating for the effect by creating, restoring, enhancing or 
preserving substitute functions and values for the waters of this state.

Wetland boardwalk at Wildwood Recreation Area -
Grey Wolf, DSL 



What is Mitigation?

Mitigation

sfs.jondon.com



What is Mitigation?

If any one leg of the stool is broken or does not work, Mitigation (reduction 
of negative effects on wetland and waters) is not successfully achieved. 

Myloview.com

M
in

im
iza

tio
n



How does Mitigation fit into the Removal-
Fill Permitting Process at DSL?

•When applying for a permit to impact waters of this 
state, an applicant is required to “mitigate” for these 
impacts.

•Through its permitting and enforcement programs, DSL 
will seek to offset losses of the functions and values of 
the waters of this state. (OAR 141-085-0506 (7) 
Compensatory Mitigation)

Blue vervain growing at a Mitigation Bank -
Grey Wolf, DSL 



Compensatory Mitigation Methods

•Enhancement
•Restoration
•Creation
•Preservation

Forested wetland – Warrenton, OR
Grey Wolf, DSL











Compensatory Mitigation Options

1) Permittee Responsible Mitigation

2)  Mitigation Bank (3rd party)

3)  Advanced Mitigation (only approvable in certain 
scenarios)

4)  In Lieu Fee (3rd party)

5)  Payment In-Lieu (3rd party) – Mitigation option of 
last resort

Koosah Falls – McKenzie River / 
Dan Cary, DSL (retired)



Compensatory Mitigation Options

Permittee Responsible Mitigation:

 Constructed by the permittee 
 Connected to specific 

permit/impact
 Constructed at same time as 

impacts (concurrent)
 Monitored for a period of time 

after construction (often 5-10 
years) 
 May be located at impact site or 

may be off-site



Compensatory Mitigation Options

Mitigation Bank:
A business venture (initiated by a bank 
sponsor) that improves aquatic resources and 
sells the net benefits as mitigation credits 

Credits are purchased by permit applicants to 
compensate for project impacts. The sponsor 
sets the price of the credits 

The mitigation banker is responsible for site 
performance (not the permittee).

Credits become available for sale (“released”) 
over time after achieving performance 
measures 

The mitigation bank site will need long term 
site protection and stewardship



Overview of Mitigation Banks

Service Areas:
•The geographic area within which 

credits can be sold. 
•Applies to both mitigation bank and 

In-Lieu Fee credits
•Align generally with 4th order (8-

digit) watershed boundaries
•May include elevation limits



Overview of Mitigation Banks

•DSL Mitigation Banks & ILF Map: 
https://www.oregon.gov/dsl/wetlands-waters/Pages/mitigation-banks.aspx 

https://www.oregon.gov/dsl/wetlands-waters/Pages/mitigation-banks.aspx


Compensatory Mitigation Options

In-Lieu Fee Mitigation:

Mitigation bank project sponsored by a 501 c3, 
government entity; not for profit
DSL is a sponsor for Oregon (the only at this point)
Advance credit release can be approved. This can 

help provide seed money for future project 
construction.
Credits are purchased by permit applicants to 

compensate for project impacts
The ILF sponsor is responsible for site performance 
The ILF site will need long term site protection and 

stewardship



Compensatory Mitigation Options

Payment In-Lieu Mitigation (PIL):

 Payments from permit applicant go to the Removal-Fill 
Mitigation Fund
 DSL is responsible for fulfilling the mitigation obligation 

(therefore maximizing the principal objectives)
 DSL tracks funds by basin and type of aquatic resource and 

funds projects to match basin losses
 Does not satisfy federal mitigation obligation (not Corps 

approved)
 PIL is the CM method of last resort (should only be used 

when no other CM option is practicably available). 
 Temporal lag 
 Type/Kind Matching

 Cannot be used to mitigate for ARSC’s



Compensatory Mitigation Options

Advance Mitigation:

•Use of credits from a previously 
developed, permittee-responsible CM 
site. 
•DSL must have pre-approved the 
credits for use by the applicant or one 
additional named party.
•Information requirements for 
applicant request of AM are in rule.
•Unused credits may be converted to 
mitigation bank credits at discretion of 
DSL



Proposed Rule Updates for General CM Concepts

Claremont Mitigation Site / Dan Cary, DSL (retired)



-0510 (Definitions)
• (18) - removed; term is no longer used in rule

• (19) - simplified and renumbered (to 17)

• (16) - added

• (67) – deleted; not used in Div 85 

Skunk Cabbage– Charleston, OR
Grey Wolf, DSL



-0680 (Compensatory Mitigation (CM); 
Applicability and the Principal Objectives)

• (F) - added

Tree Frog– Marion Mitigation Bank, OR
Grey Wolf, DSL



-0692 (Mitigation Accounting)

• (4)(c) – added: “…by a public entity or one of Oregon’s 
federally recognized Tribes…”

White Camas – Butler Mitigation Bank, OR
Grey Wolf, DSL



-0695 (Administrative Protection of CM Sites)

• 3 - reworded

Camas– Butler Mitigation Bank, OR
Grey Wolf, DSL



-0694 (Special Requirements for CM)

• (1)(g) - added

Isabella Tiger Moth caterpillar – Fairview Wetlands, 
OR
Grey Wolf, DSL



-0710 (Monitoring Requirements for CM)

• (5)- added language 

Mallard family – Fairview Wetlands, OR
Grey Wolf, DSL



How a payment is calculated for PIL
Mathematical formulas that estimate the cost of compensatory mitigation 
which considers items such as

• Cost of land
• Cost of restoration, and other associated cost for a CM site
• Average mitigation ratio

 Photo: Grey Wolf

0750
Payments to and Expenditures from the 
Oregon Removal-Fill Mitigation Fund

Limitations for Fund Expenditures



PIL Calculator



PIL Calculator



• Improve and simplify the math

• Allow more flexibility needed to refine cost estimates of CM to offset 
unavoidable impacts

0750
Payments to and Expenditures from the 
Oregon Removal-Fill Mitigation Fund

 Photo: Grey Wolf



141-085-0750
Payments to and Expenditures from the Oregon Removal-Fill Mitigation Fund
The Department will use the Oregon Removal-Fill Mitigation Fund to hold and disperse money collected from the Payment In-Lieu (PIL) and In-Lieu Fee (ILF) 
Mitigation programs sponsored by the Department.
(1) Payments. The Department will calculate payments for PIL and ILF based on:
(a) Actual costs and expenses of the off-site compensatory mitigation divided by the number of credits anticipated from the mitigation if these are known at the 
time of the payment, or
(b) Estimated costs and expenses for off-site compensatory mitigation for the region of the state where the Department, to the greatest extent practicable, 
determines the off-site compensatory mitigation may be conducted.
(c) Estimated costs and expenses for off-site compensatory mitigation will be assessed based on the formula: Payment = [A + R + RMV + LT] ÷ x  mm, where:
(A) A = Administrative Costs calculated as 10%a percentage of the sum of R, RMV, and LT;
(B) R = Restoration Costs calculated as the sum of all anticipated costs per unit area.. Anticipated costs include, but are not limited to, project design and 
engineering, construction, planting, and seven years of monitoring and maintenance. These costs will be based on a biennial survey of regional project data 
submitted to the Oregon Watershed Restoration Inventory, The Conservation Registry, projects funded by the Department, and/or surveys of restoration 
consulting firms and practitioners;
(C) RMV = Real Market Land Value of the proportion of the tax lot acreage to be mitigated for, adjusted based on zoning;
(D) LT = Long-Term Management Costs calculated as 30% percent of the Restoration Costs (R),
(E) mm = Mitigation Multiplier representing the number of credits typically generated per unit area of mitigation conducted.

0750
Payments to and Expenditures from the Oregon Removal-Fill Mitigation Fund
Text with proposed changes



141-085-0750
Payments to and Expenditures from the Oregon Removal-Fill Mitigation Fund
The Department will use the Oregon Removal-Fill Mitigation Fund to hold and disperse money collected from the Payment In-Lieu (PIL) and In-Lieu Fee (ILF) 
Mitigation programs sponsored by the Department.
(1) Payments. The Department will calculate payments for PIL and ILF based on:
(a) Actual costs and expenses of the off-site compensatory mitigation divided by the number of credits anticipated from the mitigation if these are known at the 
time of the payment, or
(b) Estimated costs and expenses for off-site compensatory mitigation for the region of the state where the Department, to the greatest extent practicable, 
determines the off-site compensatory mitigation may be conducted.
(c) Estimated costs and expenses for off-site compensatory mitigation will be assessed based on the formula: Payment = [A + R + RMV + LT] ÷ x  mm, where:
(A) A = Administrative Costs calculated as 10%a percentage of the sum of R, RMV, and LT;
(B) R = Restoration Costs calculated as the sum of all anticipated costs per unit area.. Anticipated costs include, but are not limited to, project design and 
engineering, construction, planting, and seven years of monitoring and maintenance. These costs will be based on a biennial survey of regional project data 
submitted to the Oregon Watershed Restoration Inventory, The Conservation Registry, projects funded by the Department, and/or surveys of restoration 
consulting firms and practitioners;
(C) RMV = Real Market Land Value of the proportion of the tax lot acreage to be mitigated for, adjusted based on zoning;
(D) LT = Long-Term Management Costs calculated as 30% percent of the Restoration Costs (R),
(E) mm = Mitigation Multiplier representing the number of credits typically generated per unit area of mitigation conducted.

0750
Payments to and Expenditures from the Oregon Removal-Fill Mitigation Fund
Text with proposed changes



(c) Estimated costs and expenses for off-site compensatory mitigation will be 
assessed based on the formula: Payment = [A + R + RMV + LT] ÷ x  mm, 
where:

(A) A = Administrative Costs calculated as 10%a percentage of the sum of R, 
RMV, and LT;

(B) R = Restoration Costs calculated as the sum of all anticipated costs per unit 
area.. Anticipated costs include, but are not limited to, project design and 
engineering, construction, planting, and seven years of monitoring and 
maintenance. These costs will be based on a biennial survey of regional project 
data submitted to the Oregon Watershed Restoration Inventory, The 
Conservation Registry, projects funded by the Department, and/or surveys of 
restoration consulting firms and practitioners;

(C) RMV = Real Market Land Value of the proportion of the tax lot acreage to 
be mitigated for, adjusted based on zoning;

(D) LT = Long-Term Management Costs calculated as 30% percent of the 
Restoration Costs (R),

(E) mm = Mitigation Multiplier representing the number of credits typically 
generated per unit area of mitigation conducted.

Change ‘mm’ to a multiplier:
Current equation requires changing the ‘mm’ to a 
decimal in our PIL/ILF Calculator’. Additional 
wording required to explain transforming the ratio 
to a decimal. Somewhat confusing and 
unnecessary.
Changing to a ‘mm’ to a multiplier simplifies the 
math an provides better transparency. 



(c) Estimated costs and expenses for off-site compensatory mitigation will be 
assessed based on the formula: Payment = [A + R + RMV + LT] ÷ x  mm, where:

(A) A = Administrative Costs calculated as 10%a percentage of the sum of R, 
RMV, and LT;

(B) R = Restoration Costs calculated as the sum of all anticipated costs per unit 
area.. Anticipated costs include, but are not limited to, project design and 
engineering, construction, planting, and seven years of monitoring and 
maintenance. These costs will be based on a biennial survey of regional project 
data submitted to the Oregon Watershed Restoration Inventory, The 
Conservation Registry, projects funded by the Department, and/or surveys of 
restoration consulting firms and practitioners;

(C) RMV = Real Market Land Value of the proportion of the tax lot acreage to 
be mitigated for, adjusted based on zoning;

(D) LT = Long-Term Management Costs calculated as 30% percent of the 
Restoration Costs (R),

(E) mm = Mitigation Multiplier representing the number of credits typically 
generated per unit area of mitigation conducted.

Change to undefined percentage:
DSL would like to explore further best methods to 
assess administrative cost. This provide more 
flexibility for those outcomes. 



(c) Estimated costs and expenses for off-site compensatory mitigation will be 
assessed based on the formula: Payment = [A + R + RMV + LT] ÷ x  mm, where:

(A) A = Administrative Costs calculated as 10%a percentage of the sum of R, 
RMV, and LT;

(B) R = Restoration Costs calculated as the sum of all anticipated costs per 
unit area.. Anticipated costs include, but are not limited to, project design 
and engineering, construction, planting, and seven years of monitoring and 
maintenance. These costs will be based on a biennial survey of regional 
project data submitted to the Oregon Watershed Restoration Inventory, The 
Conservation Registry, projects funded by the Department, and/or surveys of 
restoration consulting firms and practitioners;

(C) RMV = Real Market Land Value of the proportion of the tax lot acreage to 
be mitigated for, adjusted based on zoning;

(D) LT = Long-Term Management Costs calculated as 30% percent of the 
Restoration Costs (R),

(E) mm = Mitigation Multiplier representing the number of credits typically 
generated per unit area of mitigation conducted.

Remove ‘per unit area’ language:
Other variables in the Payment formula are not 
based on ‘per unit area’. Units should be consistent 
for variables within an algebraic equation. 
Removing this language retains variable unit 
consistency
Also provides more flexibility for evaluating cost 
of restoration



(c) Estimated costs and expenses for off-site compensatory mitigation will be 
assessed based on the formula: Payment = [A + R + RMV + LT] ÷ x  mm, where:

(A) A = Administrative Costs calculated as 10%a percentage of the sum of R, 
RMV, and LT;

(B) R = Restoration Costs calculated as the sum of all anticipated costs per unit 
area.. Anticipated costs include, but are not limited to, project design and 
engineering, construction, planting, and seven years of monitoring and 
maintenance. These costs will be based on a biennial survey of regional project 
data submitted to the Oregon Watershed Restoration Inventory, The 
Conservation Registry, projects funded by the Department, and/or surveys of 
restoration consulting firms and practitioners;

(C) RMV = Real Market Land Value of the proportion of the tax lot acreage to 
be mitigated for, adjusted based on zoning;

(D) LT = Long-Term Management Costs calculated as 30% percent of the 
Restoration Costs (R),

(E) mm = Mitigation Multiplier representing the number of credits typically 
generated per unit area of mitigation conducted.

Remove symbol and write out ‘percent’



(c) Estimated costs and expenses for off-site compensatory mitigation will be 
assessed based on the formula: Payment = [A + R + RMV + LT] ÷ x  mm, where:

(A) A = Administrative Costs calculated as 10%a percentage of the sum of R, 
RMV, and LT;

(B) R = Restoration Costs calculated as the sum of all anticipated costs per unit 
area.. Anticipated costs include, but are not limited to, project design and 
engineering, construction, planting, and seven years of monitoring and 
maintenance. These costs will be based on a biennial survey of regional project 
data submitted to the Oregon Watershed Restoration Inventory, The 
Conservation Registry, projects funded by the Department, and/or surveys of 
restoration consulting firms and practitioners;

(C) RMV = Real Market Land Value of the proportion of the tax lot acreage to 
be mitigated for, adjusted based on zoning;

(D) LT = Long-Term Management Costs calculated as 30% percent of the 
Restoration Costs (R),

(E) mm = Mitigation Multiplier representing the number of credits typically 
generated per unit area of mitigation conducted.

Remove ‘area’
As with changes in (B), this keeps variable unit 
consistent within the equation



(2) Limitations on Oregon Removal-Fill Mitigation Fund Expenditures. The 
Department will expend funds from the Oregon Removal-Fill Mitigation Fund 
to:

(a) Restore, enhance, create, or preserve water resources of this state 
(including acquisition of land or easements as necessary to conduct 
restoration, enhancement, creation, or preservation projects) as compensatory 
mitigation to compensate, replace, or preserve functions and values lost or 
diminished as result of an approved project;  

(b) Purchase credits from an approved mitigation bank for the purpose of 
fulfilling the mitigation requirements of an approved project;

(c) Monitor the compensatory mitigation;

(d) Conduct site management for the compensatory mitigation project as 
necessary to assure that the mitigation is successful; and

(e) Administer the program and fund a staff position.

(3) Geographic Limitations of Funds Expenditures. The Department will expend 
funds collected under the PIL option within the basin where the removal-fill 
site occurs, unless the Department determines that this option is not feasible.

Remove ‘and fund a staff position’
This allows flexibility in how the program is 
administer.



Proposed Rule Updates for CM Banking and ILF Programs

Beaver Slide, Fairview Mitigation Wetland / Katrina Scotto di Carlo, DSL



-0510 (Definitions)

• (45) – reworded

• (58) – added sentence

• (59) – added sentence

Emergent and Scrub Shrub wetland– Hillsboro, OR
Grey Wolf, DSL



-0510 (Definitions)

• (71) – reworded

• (93) – added

• (102) – added

Deschutes River walk– near Bend, OR
Grey Wolf, DSL



-0720 (Mitigation Banking Purpose, Applicability, 
and Policies)

• (1) – reworded

• (4)(c) - added

Scrub shrub and emergent wetland– Evergreen 
Mitigation Bank, OR
Grey Wolf, DSL



-0725 (Process for Establishing Mitigation Banks)

• (3) – added clarifying language

Lupine and Checkermallow– Mary’s River Mitigation 
Bank, OR
Grey Wolf, DSL



-0725 (Process for Establishing Mitigation Banks)

• (4) – added

Tarweed– Mary’s River Mitigation Bank, OR
Grey Wolf, DSL



-0725 (Process for Establishing Mitigation Banks)

• (5) – added

Skunk Cabbage - Charleston, OR
Grey Wolf, DSL



-0725 (Process for Establishing Mitigation Banks)

• (12) – wording update

• 12(M) - added

Skunk Cabbage - Charleston, OR
Grey Wolf, DSL



-0730 (Establishment of Mitigation Credits)

• (2) – removing

• (4) - removing

Camas- Butler Mitigation Bank, OR
Grey Wolf, DSL



-0735 (Release, Use and Sale of Mitigation 
Credits)

• (6) – added

Spatterdock- Claremont Road Mitigation Bank, OR
Grey Wolf, DSL



-0740 (Authorization for Mitigation Banks)

Foxglove - Claremont Road Mitigation Bank, OR
Grey Wolf, DSL



Interested Party 
Comments

Please raise your hand 
to speak.

Please keep comments 
limited to 3 minutes.

Camas Field – Butler Mitigation Bank / Grey Wolf, DSL



Interested 
Party 

Comments

Use the "Raise Hand" feature to provide community 
input. Time is limited and we may not be able to hear 
from all of you today.
• To raise your hand, click the reactions near the bottom of your 

screen and click “raise hand” or by pressing star 9 if you are 
on the phone.

• You will be called in the order in which hands are raised.
• Please keep your mic muted unless it is your turn to speak.

When it’s your turn to speak:
• When your turn is coming up, the moderator will call on you to 

begin speaking.
• Please say your name, where you’re from, and any 

organization you’re representing.
• Please keep your remarks to three minutes and be respectful 

of each other and agency representatives. We will help track 
your time.



What’s Next? 

• The next RAC meeting is August 6.
• Meeting Materials will be sent by July 30, with a list of the topics to be 

discussed.
• Office hours for RAC members will be held at 10 a.m. on Monday, August 4. 

These office hours will be for technical questions and answers for RAC members.
• In the next week, a meeting summary will be sent to RAC members and today’s 

meeting recording will be posted.
• All meeting materials will be posted to DSL’s Rulemaking website: 

www.oregon.gov/dsl/Pages/rulemaking.aspx

Middle Fork – Willamette River / Dan Cary, DSL (retired)

http://www.oregon.gov/dsl/Pages/rulemaking.aspx


Thank You!
Facilitator

Samantha Meysohn
smeysohn@kearnswest.com

360-536-3660

Oregon Department of State Lands
Danielle Boudreaux, Rulemaking 

Coordinator

Oregon.gov/DSL Middle Fork – Willamette River / Dan Cary, DSL (retired)
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