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Why do we regulate wetlands?

Willamette 
Valley  wetlands, 
streams and 
riparian 
corridors  create 
ecological value.



The Willamette Valley is a high 
functioning watershed:  what’s that?

• A watershed is an area of 
land that drains rainwater 
or snow into one location 
such as a stream, lake or 
wetland.  Valley floors 
have floodplains.

• Watersheds are 
important because the 
surface water features 
and stormwater runoff 
within a watershed 
ultimately drain to other 
bodies of water. 



Willamette River is a living 
system with a history; 
wetlands are part of that

 Historical and active 
channels, showing the 
dynamic river movements

 Many of the old meanders 
are now wetlands and 
ponds

TOP: Monmouth and Independence 
CENTER: Luckiamute River flows into the 

Willamette from the left, and 
the Santiam River flows in from 
the right. 



Flood plain dynamics—Willamette River 
in its channel near Salem



100-year flood plain, same location
(1 percent chance of occurring in any given year)



Willamette River seasonal flooding, high water tables 
and connections between wetlands and waters 
sustain crops, stream meanders and wetlands



Wetlands and streams interact hydrologically



Wetlands support the watershed

 Physical: water storage and 
delay, sediment retention

 Filtration: Filter nitrogen 
(N), phosphorus (P) and 
other nutrients

 Transport and Transform 
chemicals: N and P 
biochemical cycles change 
the chemical forms and 
move materials

 Habitat support: Fish,  
amphibians, and other 
water dependent species

 Ecosystem support



Wetlands are regulated because of their importance 
in the landscape and because they are disappearing

• Oregon has lost an estimated 38 percent of its original 
wetlands 

• In the Willamette Valley, approximately 57 percent of 
wetlands have been lost and the valley continues to lose 
wetlands

• Existing state and federal regulatory programs have slowed 
wetland conversions, but losses continue because: 
– Some activities and management practices are exempt under both 

state and federal law 
– Unlawful activities are not always detected and corrected



Brief history of state and federal wetland 
regulation and jurisdictional reach

Removal-Fill Law 
1967
State statute regulated the removal of 
gravel to protect streams 
1971
Placement of fill is added to protect 
estuaries
1977
Intermittent stream jurisdiction  added  
Wetland jurisdiction added by Attorney 
General opinion that “other bodies of 
water” included freshwater wetlands

1989
Comprehensive bill protected all Waters 
of the State

Section 404 Clean Water Act 
1972
Using the Commerce Clause, Congress 
created a Federal regulatory plan to 
control the discharge of dredged or fill 
materials into wetlands and other waters 
of the United States
1977
Real launch of federal program--Corps 
issued final regulations



State versus federal wetland jurisdiction

State
 Removal-Fill Law (ORS 196.795-

990) regulates removals and fills
in “waters of this State” and 
applies to all waters

 50 cubic yard exemption – except 
in essential anadromous 
salmonid habitat (ESH)

 Wetlands Conservation (ORS 
196.668-692) – wetlands policy, 
statewide wetlands inventory, 
wetland conservation plans.

Federal
 Section 404 of the Clean Water 

Act (CWA) establishes a program 
to regulate the discharge of 
dredged and fill material 
into “waters of the United 
States”

 Section 10 of the Rivers and 
Harbors Act of 1899 (33 USC 403) 
prohibits the obstruction or 
alteration of navigable waters of 
the United States without a 
permit from the Corps of 
Engineers.



Differences between state and federal
wetland regulation-- program administration

Removal-Fill Law
 DSL Director has full 

authority
 DSL has enforcement and 

rulemaking authority
 Legislature and Governor 

can amend or repeal the 
Removal-Fill Law

 Program highly accountable 
to state elected officials

Federal Section 404 CWA
U.S. Army Corps of Engineers
 Administers day-to-day 

program, including 
individual and general 
permit decisions

 Develops policy and 
guidance but limited 
enforcement; EPA has the 
lead on enforcement

 Less direct federal program 
accountability 



Even though state and federal programs 
operate differently they are still equivalent

 Both regulate wetlands identified using the 1987 
federal wetland delineation manual.

 Jurisdictional status of federal Waters of the U.S. has 
less certainty than state jurisdiction as a result of 
federal court cases but have historically been 
comparable.

 The state has a statutory wetland planning program to 
identify possible wetlands areas in advance and plan 
for economic development

 State and federal agricultural exemptions are very 
similar but function in different ways



Legal definition of wetland 
(Photo: Mark Knaupp, Mud Slough Mitigation Bank)

“Wetlands” means those 
areas that are inundated 
or saturated by surface or 
ground water at a 
frequency and duration 
sufficient to support, and 
that under normal 
circumstances do support, 
a prevalence of vegetation 
typically adapted for life in 
saturated soil conditions.



Agricultural and related exemptions



Most agricultural activities are exempt
Certain Activities on EFU 
Zoned Land:
 Drainage/maintenance of 

farm/stock ponds
 Maintenance of existing 

roads 
 Subsurface drainage by 

deep ripping, tiling or 
moling, on converted 
wetlands

Agricultural activities in 
Essential Salmon Habitat (ESH) 
<50 CY exempt

Normal farming and ranching 
on converted Wetlands:

 Plowing
 Grazing
 Seeding 
 Planting 
 Cultivating 
 Conventional crop rotation
 Harvesting



Exempt change in point of diversion

Exempt if: 
• Necessitated by a 

change in the 
location of the 
surface water; and

• Authorized by the 
Oregon Water 
Resources 
Department.



Exempt agricultural drainage ditch 
maintenance

 Exempt maintenance of 
agricultural drainage ditches 
under OAR 141-085-0530(4) 
includes disposal of dredged 
material in a thin layer on 
converted wetlands, 
provided such disposal does 
not change wetland to 
upland. 

 “Ditch” means a manmade 
water conveyance channel.

 Channels that are 
manipulated streams are not 
considered ditches. 



Non-exempt agricultural drainage channels 
(manipulated streams)

Channels that have:
 Food or game fish
 Free and open connection 

to other waters of State

 A “free and open 
connection” means a 
connection by any means, 
including but not limited to 
culverts that allow the 
interchange of surface flow 

 At bankfull stage or 
ordinary high water



Maintenance/reconstruction of water control 
structures—conditionally exempt

Agricultural
 Drainage ditches
 Irrigation ditches
 Tile drain systems
Other structures such as
 Culverts
 Dikes 
 Dams
 Levees
 Groins 
 Riprap 
 Tidegates In-kind replacement of an existing 

culvert in same footprint-exempt



Conditions for state maintenance or 
reconstruction exemptions

• The project meets the definition of maintenance; 
or

• The project meets the definition of 
reconstruction;

• The structure was serviceable within the past five 
years; and

• The maintenance or reconstruction would not 
significantly adversely affect wetlands or other 
waters to a greater extent than original 
construction



Conditional agricultural exemptions in the 
Federal program

Fills associated with normal 
farming, ranching, or 
silviculture activities such as
• plowing
• cultivating
• minor drainage
• harvesting to produce food, 

fiber, and forest products 
• or upland soil and water 

conservation practices 

An “exempt” activity can be 
“recaptured” and regulated if:

1. A new use of the water or;
2. The activity would result in 

a reduction … or 
impairment of … regulated 
waters, including wetlands, 



Removal-Fill Permitting Process 



Removal-Fill Process--Impact Avoidance

Wetland Land Use Notice
Offsite or Onsite Wetland 

Determination
Mapped wetlands and waters

Advance notice that 
wetlands may be present

If delineation report 
required need ~120 days 

+/- for review

Impacts 
avoided? No Permit Required!



Removal-Fill Process
Project Impacts--Authorization Required

Activity not exempt
Permitting alternatives:

Timelines may run concurrently with 
delineation report review

General 
Authorization

30 days

General 
Permit
65 days

Individual Permit
120 days

Project 
impacts 

wetlands 
or waters



DSL Individual 
Permit Process

Total time to decision—120 
days--mandated by statute

 30-day completeness 
review
 Complete 

application
 30-day public comment 

period
 60-day technical review

 Decision 



Mitigation

Reduction of a proposed project’s 
adverse effects to aquatic resources

Mitigation Sequence
– Avoid impacts
– Minimize impacts
– Rectify impacts
– Compensate for unavoidable 

impacts 



Compensatory Mitigation Goals

Replace the functions and values that are lost through the creation, restoration 
or enhancement of aquatic resources

– at an appropriate scale relative to local significance
– in a way that is self-sustaining and minimizes long-term maintenance 

needs
– at ecologically suitable locations

Photo courtesy of Ecological Resource 
Consultants, Inc.



Mitigate for functions and values provided by aquatic 
resources:

Functions and Values include:

Water quality improvement – filtering and 
chemical transformations
Water storage and delay – storm detention, 
recharge
Habitat for native plant diversity 
Habitat for fish and wildlife
Amenity values for open space, recreation, 
education

• Functions - the processes that create and 
support an aquatic ecosystem

• Values - the ecological & societal benefits 
that aquatic ecosystems provide 



1. Characterize aquatic resources at the proposed impact site

2. Locate mitigation site and evaluate for suitability and eligibility

3. Determine amount of mitigation required

4. Purchase credits, or have a Department-approved permittee-
responsible mitigation and financial security

5. For permittee-responsible CM, implement and monitor the project 
according to the permit conditions 

COMPENSATORY MITIGATION PROCESS



Wetlands:
• Oregon Rapid Wetland Assessment Protocol (ORWAP) 
• Vernal Pool Function Assessment Method (Agate Desert) 

Streams:
• Stream Function Assessment Method (SFAM)

FUNCTION ASSESSMENTS USED IN OREGON



Compensatory Mitigation Options 

Credit purchase
– Mitigation bank
– In-lieu fee credits

Permittee-responsible project

Payment in-lieu (DSL only)

Credit purchase is preferred for small impacts 

Applicants always have the option of developing their own mitigation project 



NOTE: Aquatic Resources of Special Concern and minor 
impacts are subject to slightly different eligibility and 

accounting criteria

Does the mitigation site 
provide an ecological match 

to the impact site?

Does the mitigation site 
address a watershed priority?

Mitigation site is 
NOT approved 

Mitigation site 
is approved 

DETERMINE SITE 
ELIGIBILITY

MITIGATION ACCOUNTING 

Determine wetland mitigation 
requirements 

using the
accounting worksheet:

• Minimum acreage
• Increase factors
• Decrease factors
• Buffers

no

no

yes

yes



Oregon’s Natural Resource Planning Goals
DSL’s Aquatic Resource Planning

• Oregon Statewide Planning Goals developed in the 1980’s 
– DSL has the most interaction with Goal 5: Natural resources, scenic and historic areas 

and open spaces (DLCD OAR 660-Div 16 & 23)
• Directs local governments to inventory, determine “significance” of and develop 

protective program for resources
• Additionally:  Goal 6 Air, Water and Land Resources; Goal 15 Willamette River Greenway; 

Goal 16 Estuarine Resources; Goal 17 Coastal Shorelands and Goal 19 Ocean Resources
• 1989 Wetlands Conservation Act, SB 3, ORS 196.668 et seq. 

– Directs DSL to compile and maintain a Statewide Wetlands Inventory (SWI) … Initially 
based upon the National Wetlands Inventory (NWI)…

– develop, by rule, a system for uniform wetland identification, delineation and 
comprehensive mapping…

• This led to the development of DSL rules Div 86 Wetland Conservation Plans, Local 
Wetlands Inventories (LWI) and Locally Significant Wetlands (LSW), and  Div 90, 
Wetland Delineations



Oregon’s Natural Resource Planning Goals
DSL’s Aquatic Resource Planning

• 1989 Wetland Land Use Notice (WLUN) ORS
– Encoded coordination process between DSL and local government planning 

departments:
• Counties (under ORS 215.418) and cities (under ORS 215.350) consult the 

Statewide Wetlands Inventory and provide notice to the Department of State 
Lands within five days of receiving applications for listed ground disturbing 
activities in or near wetlands

• DSL (under 196.676) shall respond within 30 days of receipt of the notice
• DSL jurisdictional coordinators respond to WLUN
• DSL Aquatic Resource Planner works with local governments to 

develop, review and approve Local Wetlands Inventories and 
associated planning tasks
– Provides outreach and education regarding inventories, WLUN process, 

and DSL regulation overview
– Part of DSL team who developed the SWI update web map



SWI update web map, in development
SWI update goals:
• Combine comprehensive mapping in one easily accessible location
• Reduce locations where wetlands and waters do, or potentially do exist 

but are not mapped because of data source limitations

Mapping included in the SWI:
• USFWS National Wetlands Inventory (NWI) – wetlands and some waters
• USGS National Hydrography Dataset (NHD) – streams, lakes, other waters
• Local Wetlands Inventories – wetlands and waters

– Wetland Conservation Plan Inventory – wetlands and waters
• USDA Natural Resource Conservation Service (NRCS) – predominantly 

hydric soil units (contain >50 percent soil types that retain water longer)
– this soil mapping will reduce false negatives in WLUN and public screening 

process



Advanced Planning Adds Predictability
Available Planning Tools

• SWI web map, available to everyone for early, scoping level planning
• Using the SWI for WLUN screening provides notice to applicants, local 

planning and DSL of possible delineation or permitting needs – or the lack 
thereof

• LWIs include mapping, report with functional assessments, and Locally 
Significant Wetland determinations
– more are needed—cost $50K-100K
– can be used to identify mitigation and restoration opportunities (potential for 

public-private project partnerships)
• WCPs include additional step of local land use decision  protection, 

conservation or development; slightly more detailed mapping
• Advanced Aquatic Resource Plan (AARP) (The Dalles and Linn-Benton) –

voluntary planning effort for discrete study area that identifies areas to 
develop and to mitigate for development



Partial 404 Assumption Contact and Website

Eric D. Metz, P.W.S. 
Sr. Policy & LEG Analyst 
Director’s Office
503.986.5266 
eric.metz@state.or.us
https://www.oregon.gov/dsl/WW/Pages/404PermitAuthority.aspx

Oregon Department of State Lands
775 Summer St, NE Ste 100
Salem, OR 97301-1279     
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