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EXECUTIVE SUMMARY 
Currently, applicants are required to go through two separate but duplicative permit processes 
to obtain approval for development that has an impact on wetlands and waterways in Oregon – 
one process from the U.S. Army Corps of Engineers and one process from the Oregon 
Department of State Lands (DSL). “Partial 404 assumption” (Section 404 of the federal Clean 
Water Act) provides a process for applicants to obtain state and federal authorizations with a 
single permit issued by DSL. 

The goal of a single state permit process is to streamline development opportunities in Oregon 
(e.g., commercial, residential and industrial development within Urban Growth Boundaries-
UGBs) while achieving the same outcome as two separate permits. The federal Environmental 
Protection Agency (EPA) requires that environmental protections under an assumed 404 
program remain equivalent to or better than the federal program and program results will be 
regularly evaluated by EPA to ensure standards are being met. 

HB 2436 (2019) directed DSL to submit recommendations, including draft statutory language, 
for consideration in advance of the 2020 session of the Oregon Legislature.  This report 
provides an update on DSL’s implementation of HB 2436, including a blueprint for developing 
legislative recommendations. 

BACKGROUND 
The State of Oregon through DSL has been exploring assumption of Section 404 permitting 
authority since the 1980s. Statutory changes related to a potential 404 program were made in 
19891 and 20012 . Neither change was incorporated into currently operative law.  Instead, both 
changes are intended to become operative should the state request and EPA grant authority to 
DSL for “404 assumption,” allowing the department to administer permits for the discharge of 
dredged or fill material under Section 404 of the federal Clean Water Act.  

Most recently, HB 2436 (Appendix A) directed DSL to examine remaining unknowns regarding 
assumption of 404 permitting authority and to put forward a detailed proposal for partial 
assumption.   

HB 2436 reflected issues discussed and studied in the 2018 Interim Wetland Regulation 
Working Group (appointed by the House Committee on Agriculture and Land Use and led by 
Rep. Susan McLain and Rep. David Brock-Smith) which was convened to address wetland 
regulatory challenges.  State assumption of the federal 404 program was one of three high 

1 Section 2, chapter 45, Oregon Laws 1989 
2 ORS 196.795 was enacted into law by the Legislative Assembly but was not added to or made a part of ORS chapter 196 or any 
series therein by legislative action 
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priority issues that emerged; the other two high priority issues were compensatory mitigation 
and agricultural channel maintenance.  The latter also resulted in enacted legislation, House Bill 
2437 (Chapter 699), signed by Governor Kate Brown on 8/9/2019 and accompanied by a signing 
letter of the same date. 

Among the 404 assumption issues discussed by the Working Group were the current dual 
permitting system and overlapping state and federal jurisdictions; timeline for potential 
assumption; state staffing capacity for ensuring Endangered Species Act and Federal Historic 
Preservation Act compliance; stakeholder desire to maintain existing removal-fill exemptions 
for farming, ranching and forestry activities; and “partial assumption.”  

The working group ultimately recommended “partial assumption” to establish a state-led 
process for obtaining 404 permits only in specific geographic areas for specific activities. 
Included in the working group’s definition of partial assumption were:  

• Development activities within an acknowledged urban growth boundary.  “Development
activities” includes dredging, filling, grading, paving, excavation and other activities
related to man-made changes to improved or unimproved real estate (does not include
farming, ranching or forestry activities).

• Mining and activities associated with mining. “Mining and activities associated with
mining” includes any activity involving extraction of material from the ground that is
subject to regulation by the Oregon Department of Geology and Mineral Industries, the
processing or manufacturing of the materials, mining relocation activities and voluntary
restoration activities associated with a mining operation.

• The creation and operation of mitigation banks.

A minority of stakeholders including WaterWatch, the Wetlands Conservancy, the Portland 
Audubon Society and the League of Women Voters of Oregon did not support partial 
assumption.  Concerns include the potential for partial assumption to reduce protection of 
natural and cultural resources due to inadequate staff capacity at the state level and lack of 
federal consultation and Tribal review. Other issues to be addressed include avoiding impacts to 
DSL service levels, and how to fund a state 404 permitting program.  
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IMPLEMENTING HB 2436 
This report outlines how DSL intends to achieve the requirements of HB 2436, and work 
through the above concerns and issues.  

HB 2436 Required Elements 
HB 2436 directs DSL to: 

• Develop a proposal, including recommendations for legislation to be introduced during
the 2020 Regular Session, for partial assumption.

• Collaborate with other state agencies and federal agencies that may have a role in
implementing partial 404 assumption, including the Oregon Department of Justice
(DOJ), Department of Environmental Quality (DEQ), Department of Land, Conversation
and Development (DLCD), Department of Fish and Wildlife (ODFW), Department of
Agriculture (ODA), Department of Forestry (ODF), Department of Geology and Mineral
Industries (DOGAMI), and the federal National Marine Fisheries Service (NMFS), the US
Fish and Wildlife Service (USFWS) and the US Environmental Protection Agency (EPA).

• Include provisions necessary for DSL to operate a 404 program only for development
activities within UGBs.  Mining and activities associated with mining and the creation
and operation of mitigation banks may be permitted statewide.

• Develop recommendations, both in narrative form and the form of requested draft
statutory language, for the enactment of statutes, or to amend Oregon Laws 2001, or
any other statutes or session laws to provide adequate legal authority for EPA to
approve the partial assumption program.

• Assure that in the end, regulatory requirements will not exceed those in effect now in
the existing removal-fill law for industries (farming, ranching and forestry) that opted
out of partial 404 assumption.  These activities will remain eligible to receive a state
authorization from DSL with no changes in the status quo, as of 2019. These industries
will also need to apply separately for a U.S. Army Corps of Engineers permit (if
applicable).

Actions To Date 
Outreach and Coordination: DSL has engaged with agencies, governments, Tribes and 
stakeholders regarding partial 404 assumption. Actions include:   

• DSL has assembled a roster of more than 50 stakeholders (Appendix B), representing
state, local and federal agencies, mining, private development, farmers, forestry,
irrigators, wetland consultants and mitigation bankers, public utilities, public interest
and conservation organizations. DSL plans to engage these and other stakeholders on
concerns and issues as work on HB 2436 implementation continues.

• To-date, DSL has hosted two well-attended stakeholder meetings.  One additional 2019
meeting is scheduled in December (see Appendix C for the 2019 meeting schedule). The
meeting schedule for 2020 will be monthly, beginning in March.  The purpose of these
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meetings is to provide a regular, recurring opportunity to evaluate how a partial 
assumption program may affect other state and federal programs, existing state and 
federal authorities and a broad spectrum of special interests. 

• DSL is also holding one-on-one meetings with other state agencies to understand in
detail how partial 404 assumption may or will affect their existing programs and how
those programs needs can be accommodated.

• DSL has reached out to the nine federally recognized Oregon Tribes, invited their input
and presented the opportunity to consult, individually, with DSL on this project
(Appendix D).  DSL also actively participates in the State-Tribal Cultural Resources
Cluster and Natural Resources Workgroup.  To date, DSL has consulted with the Cow
Creek Band of Umpqua Tribe of Indians.

Blueprint for Developing Legislative Recommendations: House Bill 2436 directs the 
Department to develop a proposal, including recommendations for legislation, for partial 
assumption. There was not enough time for the Department to develop a complete and 
comprehensive legislative proposal for the 2020 Session.  Also EPA must revise its 404(g) rules 
to allow partial assumption or there will be no partial assumption path. EPA is scheduled to 
complete 404(g) rule revisions in January 2021. Those factors are reflected in the below 
blueprint.    

The Department recommends the enactment of a new set of statutes, located within ORS 
Chapter 196, to carry out partial assumption by accomplishing the following primary goals: 

1. Define the scope of activities that are intended to be covered by an assumed 404
program.

2. Create authority for a Department-run permit process for covered activities that is
consistent with Clean Water Act Section 404 statutes and rules, so that EPA will grant
permission for the State to assume the covered activities.

3. Establish programs that are equivalent to federal requirements that would no longer
apply because the Department, and not the U.S. Army Corps of Engineers, would be
processing and issuing State 404 permits for covered activities.

The Department’s recommendations to accomplish each of these goals are described below. 

1. Define the scope of activities that are intended to be covered by an assumed 404 program

HB 2436 envisions assumption of the 404 program for specific covered activities. The 
Department is currently working with stakeholders to determine whether legislation will need 
to provide additional definition pertaining to the covered activities, or whether the descriptions 
of the covered activities provided in HB 2436 are enough. The Department is also working with 
stakeholders to determine whether to recommend an “opt-in” provision that would allow other 
sectors or individual permit applicants to elect to participate in an assumed 404 program. 
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2. Create authority for a Department-run permit process for covered activities that is consistent
with Clean Water Act Section 404 statutes and rules, so that the EPA will grant permission for
the State to assume the covered activities.

In 2001, the Legislature made changes that would become operative once Oregon requested 
and obtained approval from the EPA to assume the 404 program. Those changes were based on 
full assumption of the 404 program. The Legislature did not choose to make that request. 
House Bill 2436 directs the Department to make recommendations for partial assumption. 
Under partial assumption of the activities set forth in House Bill 2436, some of the changes 
made by the Legislature in 2001 are no longer necessary. The proposed partial assumption also 
means that certain new changes – that are different from those made by the Legislature in 
2001 – have become necessary.  

The Department recommends implementing these changes by creating a new grouping of 
statutes within ORS Chapter 196 that would only apply to partial assumption. The statutes 
governing the state removal-fill permitting process would remain unchanged. This structure 
would allow applicants who are outside the scope of the assumed program to proceed as they 
do today, without potential confusion caused by integrating the partial assumption changes 
into the existing state removal-fill statutes.  

The Department is working with the stakeholder group and the EPA to identify legislative 
changes that are necessary to partially assume the 404 program. Some of these changes are 
known today. For example, as with the 2001 legislation, implementing legislation enabling 
partial assumption would need to remove the 50 cubic yard threshold that applies to certain 
activities today. The federal 404 program does not have a 50 cubic yard threshold equivalent. 
There are other exemptions that differ between state and federal law, and these would need to 
be made consistent as well. Please see Appendix E for an initial review.  In addition, some state-
law exemptions apply only to activities (such as agriculture) that are not proposed for 
assumption, so the Legislature would not need to carry these exemptions over to the statutes 
implementing the assumed program.  

3. Establish programs that are equivalent to federal requirements that would no longer apply
because the Department, and not the U.S. Army Corps of Engineers, would be processing and
issuing 404 permits for covered activities.

Under federal law, in order to obtain a 404 permit from the U.S. Army Corps of Engineers 
(Corps), applicants and the Corps must comply with certain other federal statutes and 
programs. For example, the federal government must follow the consultation process set forth 
in Section 106 of the National Historic Preservation Act. The applicant must obtain a Section 
401 Water Quality Certification from the Oregon Department of Environmental Quality under 
the Clean Water Act. If the project is in the coastal zone, the Department of Land Conservation 
and Development must issue a consistency determination demonstrating that the project will 
comply with the State’s enforceable policies. The Corps must consult with the United States 
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Fish and Wildlife Service and National Oceanic and Atmospheric Administration if endangered 
species issues exist.  

Each of these requirements arise because an action (the 404-permit decision) is being taken by 
a federal agency (the Corps). Under partial assumption, the action would be taken by a state 
agency (the Department), and these requirements may no longer apply. DSL is currently 
investigating other ways to achieve equivalent results, including but not limited to, agency 
coordination, statutory changes or some combination of both. 

Key Dates 
November 2019 HB 2436 DSL report submitted to Oregon Legislature 

April 2020 EPA publishes draft 404(g) rule proposal in Federal Register 

July 2020 DSL submits to EPA for preliminary review a draft partial 404 
assumption application based on the draft 404(g) rule  

January 2021  EPA publishes final 404(g) rule allowing partial 404 assumption 

June/July 2021  Earliest potential legislative approval of statutory 
language and DSL budget 

2021 (Month TBD) State submits complete application to EPA that is fully compliant 
with amended 404(g) rule 

2021 EPA statutorily has 120-days to review application 

2021/2022 EPA approves application/DSL begins issuing State 404 permits 

STAFFING EVALUATION 
The Department knows for certain that adding federal Endangered Species Act compliance and 
Cultural Resources coordination to the removal-fill program will be an additional workload.  We 
are not able at this time to provide a complete analysis and recommendation for how many 
new staff positions may be required to handle the increased workload.     

By no later than July 2020, when DSL submits a draft partial 404 assumption application 
package to EPA, the Department will have scoped and quantified any additional staff resources 
that may be required.  The Department will keep the House Committee on Agriculture and Land 
Use, including Rep. Susan McLain, Rep. David Brock-Smith and Chair Brian Clem, as well as 
assigned Legislative Policy Research Office staff, apprised of new developments throughout the 
2020 calendar year.  
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404 Assumption Stakeholder Roster 

November 2019 
 

Name Affiliation Phone E-Mail 
MEMBERS 
Brian Latta City of Dallas 503-831-3500 Brian.latta@dallasor.gov 
Pat Hare City of Adair Village 541-745-5507 pat.hare@adairvillage.org 

 
Kaitlin Lovell, Science Manager Portland Bureau of Environmental 

Services 
503-823-7032 kaitlin.lovell@portlandoregon.gov 

Susan Morgan, Policy Manager, 
Natural Resources & Revenue 

Association of Oregon Counties  541-430-0004 
(cell) 

smorgan@oregoncounties.org 
 

Rich Angstrom, President Oregon Concrete & Aggregate Producers 
Association, Inc 

503-588-2430 rich.angstrom@ocapa.net 
 

Dave Hunnicut, Executive 
Director 

Oregonians in Action 503-620-0258 dave@oia.org 

Ellen Miller, Government Affairs 
Associate 

Oregon Home Builders Association 503-378-9066 
x 108 

ellen@oregonhba.com 
 

Mary Anne Cooper, Public Policy 
Counsel 

Oregon Farm Bureau 503-399-1701 maryanne@oregonfb.org 
 

Samantha Bayer, Associate Policy 
Counsel 

Oregon Farm Bureau 503-399-1701 samantha@oregonfb.org  

April Snell, Executive Director Oregon Water Resources Congress 503-363-0121 aprils@owrc.org 
 

mailto:Brian.latta@dallasor.gov
mailto:pat.hare@adairvillage.org
mailto:kaitlin.lovell@portlandoregon.gov
mailto:smorgan@oregoncounties.org
mailto:rich.angstrom@ocapa.net
mailto:dave@oia.org
mailto:ellen@oregonhba.com
mailto:maryanne@oregonfb.org
mailto:samantha@oregonfb.org
mailto:aprils@owrc.org
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Name Affiliation Phone E-Mail 
Tim Acker Applied Technology Wetlands & Forestry 

Consultants 
503-871-5472 atwetlands@comcast.net 

 
Jennie Morgan, Stormwater 
Program Manager 

Rogue Valley Sewer Services 541-779-4144 jmorgan@rvss.us 
 

John van Staveren Pacific Habitat Services, Inc. 503-570-0800 jvs@pacifichabitat.com 
 

Julie Wirth-McGee AKS Engineering & Forestry 503.400.6028 
Ext. 417 

WirthmcgeeJ@aks-eng.com 

Peggy Lynch League of Women Voters of Oregon 541-745--1025 peggylynchor@gmail.com 
Laura Kentnesse Legislative Policy & Research Office 

(LPRO) Analyst 
503-986-1731 Laura.Kentnesse@oregonlegislature.gov 

Bob Sallinger, Conservation 
Director 

Portland Audubon 503-380--9728 BSallinger@audubonportland.org 

Esther Lev, Executive Director The Wetlands Conservancy 503-227-0778 EstherLev@wetlandsconservancy.org 
Ariel Nelson, Lobbyist League of Oregon Cities 541-646-4180 anelson@orcities.org 
Jon Germond ODFW 503-947-6088 Jon.P.Germond@state.or.us 
Annalisa Bhatia DEQ 503-734-4080 BHATIA.Annalisa@deq.state.or.us 
Sara Slater DEQ 541-633-2007 Sara.SLATER@state.or.us 
Rian vanden Hooff DEQ 503-229-5988 Hooff.Rian@deq.state.or.us  
Steve Mrazik DEQ 503-229-5379 Steve.MRAZIK@state.or.us  
Joy Vaughan ODFW 503-947-6089 Joy.R.Vaughan@state.or.us 
Vaughn Balzer DOGAMI 541-967-2082 Vaughn.BALZER@state.or.us 
Mike Powers ODA 503-986-4761 MPowers@oda.state.or.us 
Judith Callens ODA 503-986-4558 Judith.H.Callens@state.or.us 
Bradley Livingston, Wetlands 
Program Coordinator 

ODOT 503-986-3062 Bradley.F.Livingston@odot.state.or.us  

Heather Wade DLCD 503-934-0400 Heather.Wade@state.or.us 
Deanna Caracciolo  DLCD  Deanna.Caracciolo@state.or.us 
Patty Snow, Coastal Program 
Mgr. 

DLCD 503-934-0052 Patty.Snow@state.or.us  

Ken Yates OWRC 503-363-0121 KenY@owrc.org 
Jay Walters ODF 503-645-7387 Jay.K.Walters@oregon.gov  

mailto:atwetlands@comcast.net
mailto:jmorgan@rvss.us
mailto:jvs@pacifichabitat.com
mailto:WirthmcgeeJ@aks-eng.com
mailto:peggylynchor@gmail.com
mailto:Laura.Kentnesse@oregonlegislature.gov
mailto:BSallinger@audubonportland.org
mailto:EstherLev@wetlandsconservancy.org
mailto:anelson@orcities.org
mailto:BHATIA.Annalisa@deq.state.or.us
mailto:Sara.SLATER@state.or.us
mailto:Hooff.Rian@deq.state.or.us
mailto:Steve.MRAZIK@state.or.us
mailto:Joy.R.Vaughan@state.or.us
mailto:Vaughn.BALZER@state.or.us
mailto:MPowers@oda.state.or.us
mailto:Judith.H.Callens@state.or.us
mailto:Bradley.F.Livingston@odot.state.or.us
mailto:Heather.Wade@state.or.us
mailto:Deanna.Caracciolo@state.or.us
mailto:Patty.Snow@state.or.us
mailto:KenY@owrc.org
mailto:Jay.K.Walters@oregon.gov
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Name Affiliation Phone E-Mail 
Dennis Griffin OPRD  Dennis.Griffin@oregon.gov 
Tracy Schwartz OPRD (503) 986-

 
Tracy.Schwartz@oregon.gov 
 STAFF/ADVISORS 

Eric Metz, PWS, Senior Policy & 
Legislative Analyst 

DSL-Team Lead 503-986-5266 Eric.Metz@dsl.state.or.us 

Meliah Masiba, Senior Policy & 
Legislative Analyst 

DSL-Policy Advisor 503-986-5308 Meliah.M.Masiba@dsl.state.or.us 

Barbara Poage DSL-404 Assumption Analyst  503-986-5268 Barbara.Poage@dsl.state.or.us 
Kristen Hafer, Policy and 
Compliance Section Chief 

US Army Corps of Engineers 
Regulatory Program, Portland District 

503-808-4380 Kristen.A.Hafer@usace.army.mil 

Yvonne Vallette, PWS, Aquatic 
Ecologist 

Environmental Protection Agency 
Oregon Operations Office 

503-326-2716 Vallette.Yvonne@epamail.epa.gov 

Jesse Ratcliffe Oregon Department of Justice  503-947-4549 Jesse.D.RATCLIFFE@state.or.us 
INTERESTED PARTIES 
Mark Landauer, Government 
Affairs 

Special Districts Association of Oregon 503-896-2338 MLandauer@sdao.com 

Seth Barns Oregon Forest & Industry Council  503-779-4509 Seth@ofic.com 
Amber Ayers Multnomah County Drainage District  AAyers@mcdd.org 
Sunny Simpkins Multnomah County Drainage District  SSimpkins@mcdd.org  
Steve Albertelli PacifiCorp 541-776-6676 Steve.Albertelli@pacificorp.com 

     
Eric Noll, Lobbyist City of Portland, Ofc of Government 

Relations 
503-823-6726 Eric.Noll@portlandoregon.gov  

Jason Robison Cow Creek Band of Umpqua Tribe of 
Indians 

 JRobison@cowcreek.com 
 

Ivo Trummer Port of Portland 503-415-6018 Ivo.Trummer@portofportland.com 
    
    
    
    
 

mailto:Dennis.Griffin@oregon.gov
mailto:Tracy.Schwartz@oregon.gov
mailto:Eric.Metz@dsl.state.or.us
mailto:Meliah.M.Masiba@dsl.state.or.us
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mailto:Kristen.A.Hafer@usace.army.mil
mailto:Vallette.Yvonne@epamail.epa.gov
mailto:Jesse.D.RATCLIFFE@state.or.us
mailto:MLandauer@sdao.com
mailto:Seth@ofic.com
mailto:AAyers@mcdd.org
mailto:SSimpkins@mcdd.org
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mailto:Eric.Noll@portlandoregon.gov
mailto:JRobison@cowcreek.com
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Oregon Department of State Lands 
 

404 Assumption Program - Stakeholder Meeting Schedule 2019-2020 
 
 
All meetings are scheduled for the 1st Wednesday of the month from 
9:00 a.m. – 12:00 p.m. at the following location: 
 
Oregon Farm Bureau 
1320 Capitol St. NE, Suite 200 
Salem, OR 97301 
Ph. 503.399.1701 
 

Wednesday December 4, 2019  

Wednesday March 4, 2020 

Wednesday, April 1, 2020 

Wednesday, May 6, 2020 

Wednesday, June 3, 2020 

Wednesday, July 1, 2020 

Wednesday, August 5, 2020 

Wednesday, September 2, 2020 

Wednesday, October 7, 2020 

Wednesday, November 4, 2020 

Wednesday, December 2, 2020 
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Letter Inviting Tribal Input and Consultation on State 404-Assumption under HB 2436 (2019) 

The invitation below was sent to the Chairperson and Tribal Council of each of the nine federally 
recognized Oregon Tribes on October 4, 2019.   

 

The Department of State Lands (DSL) is inviting your participation in our Partial 404-Assumption 
Stakeholder Working Group that will be meeting through the end of this year on October 8 and 25, 
November 6 and December 4 and 18.  These meetings will continue into 2020 but there is no 2020 
schedule established at this time.   It is important to the Department to hear Tribal concerns and input, 
either through these meetings or through government-to-government consultation.  I particularly want 
to apologize for the short notice.  It only recently came to my attention that staff had failed to include 
the Tribes in our initial invitation list. 

We have asked Ben Mundie, Reclamationist with Oregon Department of Geology and Mineral 
Industries, to reserve us a spot on the next LCIS Cultural Cluster meeting so we can present to Tribes the 
opportunity to consult individually with DSL on this project.  We also want to make you aware of an 
opportunity for the Tribes to hear a presentation by Yvonne Vallette, EPA, on Partial 404-Assumption at 
the Fall 2019 OTEF Meeting, October 23-24, 2019, at the at the Sleep Inn, Kla-Mo-Ya Casino, 34333 
Highway 97N, Chiloquin, OR, 97624.  Her presentation is scheduled under “Wetlands” for 9:30-11:15am 
on Wednesday, October 23. 

 

Project Background: 

In the 2019 Regular Legislative Session HB 2436 was introduced and passed, and it may lead to the state 
being able to issue federal 404 permits for work in certain waters of the state and in assumable waters 
of the United States.  The key elements of the bill are: 

o DSL will prepare and submit a proposal, including recommendations, for legislation to be 
introduced during the 2020 regular session. 

o Include provisions necessary for DSL to operate a 404 program only for: 
 Development activities—within Urban Growth Boundaries (UGB); 
 Mining and activities associated with mining; and  
 The creation and operation of mitigation banks.  

o Collaborate with DOJ, DEQ, DLCD, ODFW, ODA, ODF, DOGAMI, NMFS, USFWS and EPA on the 
program elements. 

o Recommendations, both in narrative form and the form of requested draft statutory language 
for the enactment of statutes or to amend Oregon Laws 2001, or any other statutes or Session 
laws to provide adequate legal authority for EPA to approve the partial assumption program. 

o All other provisions DSL deems necessary to allow DSL to submit a complete application for 
partial assumption prior to the convening of the 2021 regular session (Feb-June 2021) 
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Your input will help us address any concerns you may have and will also strengthen both the cultural 
and natural resources components of the Partial 404-Assumption program.  A schedule for the 2019 
stakeholder meetings is attached. 

If you have any questions, please contact our project manager, Eric Metz, Senior Policy & Legislative 
Analyst or Meliah Masiba, Senior Policy & Legislative Analyst. 

Eric.Metz@dsl.state.or.us 
503-986-5266 

Meliah.Masiba@dsl.state.or.us 
503-986-5308 

404 Assumption Web Link:  

https://www.oregon.gov/dsl/WW/Pages/404PermitAuthority.aspx 

 

Sincerely, 

Vicki L. Walker 
Director, Department of State Lands 

 

Attachment:  2019 404-Assumption Stakeholder Meeting Schedule 

 

 

 

       

 

 

 

 

 

 

 

mailto:Eric.Metz@dsl.state.or.us
mailto:Meliah.Masiba@dsl.state.or.us
https://www.oregon.gov/dsl/WW/Pages/404PermitAuthority.aspx
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Review of Currently Effective Statute and Conditionally Operative Statutes  

As described in the Legislative Update, in 2001 the legislature adopted changes to Oregon’s 
removal-fill law that only become operative if the United States Environmental Protection 
Agency approves DSL’s assumption of the 404 program. The 2001 amendments were designed 
to ensure consistency between the state removal-fill law and the 404 program, and were 
predicated on full assumption of the 404 program. HB 2436 directs DSL to develop a proposal 
for partial assumption. Some of the changes that will be necessary to state law in order to 
accomplish partial assumption will be different from those adopted in 2001, and some will be 
the same.  

This appendix shows the differences between currently effective state removal-fill law and the 
conditionally operative changes made in 2001. The purpose of the appendix is to show the work 
that the legislature has already done towards assumption. DSL will build on this prior work in 
developing its recommendations for legislation under HB 2436. 

The differences between currently effective statute and conditionally operative statute that is 
triggered by 404 assumption are shown below. The 2017 Edition of the ORS can be found here: 
https://www.oregonlegislature.gov/bills_laws/ors/ors196.html 

 
196.800 
(1) Channel relocation: Conditionally operative statute removes the 50 cubic 
yard threshold  
(3) Fill: Conditionally operative statute removes the 50 cubic yard threshold 
(13) Removal: Conditionally operative statute removes the 50 cubic yard 
threshold  
 
196.810 
(1)(b) Essential indigenous anadromous salmonid habitat (ESH): Conditionally 
operative statute removes the ESH provisions, because it does not have a 50 
cubic yard threshold, and so needs no exemption for ESH.  
(1)(d): Currently effective statute allows for up to 50 cubic yards of removal/fill 
for construction/maintenance of fish passage and screening, as long as other 
state requirements for those structures are complied with. The conditionally 
operative statute appears to exempt all such activities, regardless of the 50 cubic 
yard threshold, but only if structures are associated with irrigation ditches or 
maintenance of drainage ditches.  
 
 
 

https://www.oregonlegislature.gov/bills_laws/ors/ors196.html
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196.850 
(5)(a) Conditionally operative statute provides that DSL must provide a letter of 
authorization for general authorization activity prior to conducting activity.  
(6) Conditionally operative statute provides for waiver of subsection (5) 
requirements if less than 50 cubic yards are affected and other requirements are 
met.  
 
196.895 
(4) Conditionally operative statute allows for intervention in civil penalty 
proceedings by parties adversely affected or aggrieved by the underlying 
violation.  
 
196.905 
(1) Conditionally operative statute limits exemptions in (3) through (8) if the 
activity will impair flow or reduce reach of waters. 
(1) Currently effective statute has an exemption for dam and diversion 
construction and maintenance if OWRD has issued a permit. Conditionally 
operative statute does not.   
(4) Some differences in scope between farm road maintenance exemptions in 
conditionally operative statute and currently effective statute.  
(5) Currently effective statute has an exemption for subsurface drainage that 
conditionally operative statute does not.  
(7) Conditionally operative statute references “converted wetlands” as well as 
wetlands.  
(9) Conditionally operative statute has a temporary dam exemption that current 
law does not.  
(11) Differences in surface mining exemption scope between conditionally 
operative statute and currently effective statute.  
(16) Conditionally operative statute has definitions for harvesting, plowing, and 
seeding that currently effective statute does not.  
 
196.990 
There are differences in criminal penalties provisions between currently effective 
statute and conditionally operative statute.  

 




