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Presentation Notes
Thank you to EPA for inviting me here today to discuss the Oregon’s proposed aquatic resources mitigation framework.  I manage the department that is developing this program and our project lead is Dana Hicks. I will provide her contact information at the end of this presentation.My hope is that you will appreciate the how this program relates to Tribal interests, why we are making changes to our mitigation framework, the basic elements of the proposed framework developed to date, and steps that we will take to finalize and bring the framework into effect by February 1, 2019.    I’ll caution you up front that the presentation I am giving you a high-level overview.  I you want to develop a deeper technical understanding contact Dana.This project is being funded through Wetland Program Development Grants from the Environmental Protection Agency and we could not accomplish this work without the strong support of our project partners; EPA Region 10, Army Corps of Engineers Portland Regulatory District, and the Willamette Partnership.



Clean Water Act Section 404
 Dredge and fill of waters of the US are permitted by the Army 

Corps of Engineers under Clean Water Act Section 404.  

 The Corps has regulatory jurisdiction on tribal lands and the 
state generally does not (some exceptions for ODOT projects).  

 EPA partners with the Corps in administering the 404 program 
and is lead on enforcement.
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Presentation Notes
I’d like to start with a brief background on how we got here.Oregon has co-regulatory programs for most impacts to waters in Oregon. This means that applicants typically apply to both the Corps and DSL for an activity in a waterway or wetland.Under these programs, aquatic resources mitigation is the process of offsetting unavoidable impacts to state and federally regulated wetlands, streams, and other waters



 DSL requires a permit or waiver for most projects that remove or 
fill materials in waters of the state under the Oregon’s Removal-
Fill Law. 

 The state has federally-equivalent regulatory jurisdiction off 
tribal lands and is more robust in some instances. 

 Compensatory mitigation for wetlands and streams will achieve 
higher standards adjacent to Tribal lands and in Tribally-owned 
property off the reservation.

Removal-Fill, Mitigation and Wetland 
Conservation Plan Laws
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I’d like to start with a brief background on how we got here.Oregon has co-regulatory programs for most impacts to waters in Oregon. This means that applicants typically apply to both the Corps and DSL for an activity in a waterway or wetland.Under these programs, aquatic resources mitigation is the process of offsetting unavoidable impacts to state and federally regulated wetlands, streams, and other waters



How is aquatic resource 
mitigation currently handled?
DSL requires various wetland function assessment 

methods; no specific method required by the Corps.

Wetland mitigation is currently acreage-based

Mitigation for non-wetland waters is inconsistent
No consistent stream function assessment  for 

regulatory use
 Lacking a watershed approach



What needs to be fixed?

Core Issues
 Wetland acreage is being replaced but 

wetland functions are being lost
 Mitigation for other waters (like streams) 

is hit and miss 
 Need a program that will be implemented 

across all the agencies



What kick started all this?

Compensatory mitigation decision-making in a 
watershed context

Replace loss of functions due to unavoidable 
impacts to all aquatic resources

Use of  function or condition assessment to 
determine compensatory mitigation

Consistent requirements for all forms of 
mitigation (banks, ILF, permitee-responsible)

Final Federal Compensatory 
Mitigation Rule (2008)

Presenter
Presentation Notes
In 2008, the federal government adopted the Mitigation Final Rule, which had its origins in a study the EPA and the Corps requested from the National Resource Council in 1999. The study was completed in 2001. The study examined compensatory mitigation policy and science – looking particularly at the overall success of mitigation projects.  The study found that although losses of wetland acreage were being replaced through mitigation projects based on acreage ratios, the goal of replacing wetland functions was not being met successfully.  And, mitigation for other waters covered by the Clean Water Act, including streams, was lagging.  The study specifically recommended looking at mitigation through a watershed lens to achieve greater success, and using function or condition assessments to determine mitigation requirements.  In 2008, the Corps and EPA jointly issued regulations that revised and clarified standards for compensatory mitigation projects, specifically implementing the recommendations from the 2001 NRC study. 



Implementing the new mitigation program is 
being driven by DSL

 The Final Federal Compensatory Mitigation Rule (2008) 
does not give the Corps any new authority to require 
the new proposed compensatory mitigation strategy; 
it’s discretionary under CWA 404 authorities.

 DSL will revise its Administrative Rules to implement 
the program; applicants must follow the standards set 
forth in rule. 

 DSL is the primary partner on function assessment 
tools (ORWAP and SFAM).



How will we achieve a watershed approach?

 Determine where and how watershed information will be 
incorporated into mitigation

 Identify what data is available 
 Make spatial data easily accessible
 Develop protocols for how agencies will use available data to 

inform decisions
 Track and summarize information at a watershed scale
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Goals:Ensure that mitigation efforts make ecological sense on the landscapeConsider temporal and spatial scale in regulatory decision-making (landscape perspective)Promote mitigation that addresses broader ecological objectives in the watershed To do this we have been exploring and collecting available data and developing protocols on how this data will be used for each program element.



Functions -

the processes that create and support an aquatic 
ecosystem 

Values -

the ecological & societal benefits that aquatic 
ecosystems provide 

What are we trying to achieve with a function-
based approach to mitigation?  What is a 
function and what is a value?

Presenter
Presentation Notes
The agencies are integrating a watershed approach as well as a function-based approach into mitigation decisions by focusing on the functions and values that aquatic resources provide.Function is very science-based and objective – based on chemical, biological and physical characteristics> Value is contextual, driven a lot by where a site is within the watershed/basin and can change based on society’s priorities      e.g., A floodplain wetland functions to store & delay water; one associated value to society is that the wetland helps reduce floodwater damages downstream E.g., A stream & its riparian vegetation function to regulate water temperature; one value might be that it in turn supports a valuable cold-water commercial fisheries



Function assessment tools—may be used 
for mitigation or restoration based

Oregon Rapid Wetland
Assessment Protocol (ORWAP 
3.1) – measures functions and 
values of wetlands
Stream Function Assessment 
Method (SFAM) – measures 
functions and values of rivers 
and streams (beta June 2018)

Criteria for Function-based

Assessment Methods 
 Science-based

 Function-based

 Rapid 

 Repeatable

 Applicable across most stream and 
wetland types 

Presenter
Presentation Notes
There are two primary methodologies that will be used in Oregon for assessing functions and values: The  two tools have a similar look and feel & must meet our identified criteria ….. They are Science- and function-based, can be applied rapidly, they are repeatable, and are applicable across most stream & wetland types.ORWAP has been in use for some time and is currently in its third version, which was released in November 2016. SFAM is a new method being developed by the agencies and our contractors and we anticipate full public release in June 2018.Both ORWAP and SFAM can be used for applications other than the regulatory program. For example, a light version of ORWAP is being developed for local wetland planning purposes. Both ORWAP and SFAM could be used to plan for voluntary restoration and useful to inform gains in functions and values. 



Hydrologic/Water Quality
Water storage and delay
Sediment retention and 
 stabilization
Phosphorus retention 
Nitrate removal/
retention 

 Fish habitat support
 Aquatic habitat support 
 Ecosystem support

Examples of wetland functions



Examples of stream functions
Hydrologic
Surface water 

storage
Subsurface transfer
Flow variation

 Geomorphic
 Sediment continuity/

mobility
 Biologic
 Biodiversity/chemical regulation/nutrient cycling



Criteria for framing program policies

Maintain adequate predictability & practicability
Use information from function and value 

assessments appropriately 
Encourage applicants to strive for high degree of 

function/value replacement at mitigation sites
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We want the protocols developed to maintain predictability for the regulatory program. Applicants need to understand what mitigation requirements and costs are likely to be incurred from an impact. Mitigation bankers need to understand how they will sell credits in the market. We want our protocols to be clear, easy to apply, and consistent for staff and applicants.Information from function assessment tools has to be used appropriately. These are rapid assessment tools that have limits on how well they can evaluate the effects of removal-fill actions. Protocols need to be flexible enough to allow for best professional judgement and evaluation of aquatic resources that are distinct and not covered by a statewide assessment tool.  We want the protocols to help the agencies achieve and document replacement of the variety of functions and values provided by aquatic resources in a way that is practical.  We want the protocols to encourage avoidance and minimization of impacts while promoting gains in unique and at-risk aquatic resources.The function assessment tools can provide information on present or predicted functions and values at a project site. They do not evaluate all factors that need to be considered for meeting regulatory objectives.  



Criteria (continued)

Promote protection and restoration of unique 
or at-risk aquatic resources
Incorporate adjustments for mitigation plan 

components not captured in the assessments
Align state and federal programs



What is the proposed methodology for 
compensatory wetland mitigation (CWM)?

Presenter
Presentation Notes
The project team began developing protocols for wetlands first because version three of ORWAP was being developed and was released in November 2016. We have more specific existing policies regarding wetland mitigation to build from, and the vast majority of mitigation banks in Oregon are for wetlands and we wanted to work early with these bank sponsors to encourage transition to the new methods.



NOTE: Wetlands of Conservation Concern and 
minor impacts are subject to slightly different 

eligibility and accounting criteria

Does the mitigation 
site provide an 

ecological match to 
the impact site?

Does the mitigation 
site address a 

watershed priority?

Mitigation site is 
NOT approved 

STEP 1. DETERMINING 
CWM SITE ELIGIBILITY

STEP 2. MITIGATION 
ACCOUNTING

Determine mitigation 
requirements 

using the
accounting worksheet:

• Minimum acreage
• Increase factors
• Decrease factors
• Buffers

no

no

yes

yes

Mitigation 
site is 

approved 

Presenter
Presentation Notes
Oregon’s proposed wetland mitigation program will require permittees to use a two-step process for proposing compensatory mitigation. Applicants will first demonstrate that a proposed mitigation site is eligible to offset the proposed impacts and then will quantify mitigation requirements (in acres) using an accounting worksheet.  Eligibility: whether an existing or proposed compensatory mitigation site provides an ecological match to offset permitted impacts.Mitigation Accounting: protocols for calculating impacts (debits) and determining the required replacement of resources at compensatory mitigation sites (credits).The Oregon Rapid Wetlands Assessment Protocol (ORWAP) will be the routine method used by applicants to provide information to the regulatory agencies on wetland functions and values. Use of one method statewide reduces complications associated with having multiple assessment tools for different regions and wetland types, and allows consistent outputs for use in mitigation protocols. 



Watershed Priority Route

A CWM site may still be approved if it:
addresses a watershed priority, as 

identified in a planning or assessment 
document, report, or other data (must 
consider one or more specific factors); and  
provides a high level of the functions and 

values that are relevant to the targeted 
priority (either currently or post-
construction). 

Presenter
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If ecological match is not achieved: move to exceptions for watershed prioritiesWatershed priority. Under this exception, mitigation must focus on addressing identified watershed needs or priorities rather than in-kind replacement of what is being lost at the impact site. To be approved for an exception to use the watershed priority approach to compensatory mitigation, the applicant will need to demonstrate in a proposed mitigation plan that the proposed mitigation site meets the following two criteria: a. Addresses a watershed priority, as identified in a planning or assessment document, report, or other data that considers one of the following: i. how specific types/locations of wetland projects will provide identified priority aquatic function for the watershed; ii. habitat requirements of important aquatic-resource dependent species; iii. loss or conversion trends of aquatic resource habitats; iv. sources of watershed impairment; v. current development trends that adversely affect aquatic resources or necessitate the presence of specific aquatic resource functions; or vi. requirements of other regulatory and non-regulatory programs that affect the watershed. And; b. Provides a high level of the functions and values that are relevant to the targeted priority (either currently or post-construction). 



Mitigation Accounting: The amount of CWM 
required to replace the impact.
Minimum acreage based on the mitigation 

method(s) proposed 
Adjustments to the minimum acreage

• Increase when fewer specific functions and values will 
be replaced at the CWM site

• Increase for temporal loss associated with vegetation 
and soils development

• Decrease for stronger site protection & stewardship*

Credit for required buffers 

*A decrease factor cannot reduce acreage below the minimum 
acreage requirement.

Presenter
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Once a mitigation site is eligible, we can determine the amount or acreage of wetland mitigation that is required. There are three main components of accounting:Minimum acreage requirementsAdjustments to this minimum that may increase the mitigation requirementCredit for required buffers.



Eligibility and credit accounting for streams is 
being developed using a similar approach.

Presenter
Presentation Notes
Protocols for streams are still being developed but will likely have a parallel process for determining eligibility and mitigation accounting. 



Implementation steps

Oregon Department of Transportation pilot
DSL, Corps, ODOT
Test protocols, assessment tools, web-based data & 
tools

Beta release of SFAM (June 2018)
Agency staff review and training
Public release and training
Stakeholder outreach
Mitigation bankers, tribes, consultants, federal, state 
and local agencies, NGOs

Presenter
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DSL & the Corps have partnered with ODOT staff, who have volunteered to assist with a pilot.Goals: Using past and proposed ODOT projects, provide examples from across the state of paired impact and proposed mitigation sites.Checking that the instructions and documentation of protocols, & the and use associated web-based tools, are clear.Understanding changes from current state & federal rules and practices.Evaluating the feasibility, time, cost, benefits and drawbacks of the proposed mitigation program to meet both administrative and environmental objectives.Agencies will be looking for feedback from ODOTi.) to allow program modifications before rulemaking; andii.) to establish internal processes and develop the instructions, technical documentation, guidance, and training materials for implementing the new mitigation program. Pilot: involves 2 phases -- 1 for piloting wetland projects, which began this spring, & 2nd for piloting stream projects following the draft release of the SFAM which is set to begin in February 2018.We will be releasing a beta version of SFAM in 2018, however it will not be required per state rule until February 2019.This will allow for training and voluntary use of the method.We are introducing the draft framework to various stakeholders to make people aware of what is coming and to provide an opportunity for input and feedback prior to state rulemaking and federal public notice.



Implementation steps, continued

Draft state rule revisions for rulemaking

Develop internal processes

Transition existing banks & ILF programs
DSL will convert all ILF projects to the new protocols
Assist mitigation bankers who voluntarily request a 
modification of their bank instruments

Provide training and develop guidance on the new 
protocols

Presenter
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DSL will be drafting revised state rules to begin rulemaking.The agencies need to develop internal processes to incorporate review of function assessment methods, information tracking, forms, etc. The agencies have been working with the mitigation banking community and hope to transition banks on a voluntary basis. DSL will be taking steps to transition all in-lieu fee projects to the new protocols. We will likely have two eligibility and accounting systems in place for some time because we will have some banks that do not transition to the new protocols. This will allow the agencies to honor existing contracts and contracts in process. This will also provide applicants in areas with mitigation banks with options.Agency staff will be providing training on the new protocols, and developing guidance to describe the new protocols in more detail than will be outlined in rule.



Proposed state rulemaking schedule

Rulemaking Advisory Committee, May-August 2018
Will meet about once/month in Salem or as 
appropriate

Public hearings, September-October 2018
Primarily to take oral testimony

Rule becomes effective February 1, 2019
Agencies will be ready to launch

Presenter
Presentation Notes
Proposed rulemaking schedule and implementation date. 



Tribal input requested!!

To maximize the opportunity for Tribal input, 
DSL invites and encourages Tribal 
representatives to serve on the Rules Advisory 
Committee (RAC) 
The RAC will be convening in the first or 

second quarter of 2018 
Contact: eric.metz@dsl.state.or.us

 503-986-5266

mailto:eric.metz@dsl.state.or.us


Agency Acknowledgements

Oregon Department of State Lands
 Dana Hicks, Charlotte Trowbridge, Eric Metz and 

Bill Ryan*
U.S. Army Corps of Engineers, Portland District 
Tom Taylor, Bill Abadie and  Shawn Zinszer*

U.S. Environmental Protection Agency, Region 10
Tracie Nadeau and Michael Szerlog*

Team Member
*Sponsoring Manager



Dana Hicks
Mitigation Policy Specialist

dana.hicks@state.or.us
503-986-5229

www.oregon.gov/dsl
Waterways & Wetlands

Mitigation

Detailed questions? Want to know how it works 
and how to use it?

mailto:dana.hicks@state.or.us
http://www.oregon.gov/dsl
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