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Presiding Officer's Report to Agency on Rulemaking Hearing 
 
Date:  October 22, 2020 

To:  Oregon Employment Department 

From:  Zulimar Alvira-Gonzalez  

Subject:  Presiding Officer's Report on Rulemaking Hearing 

 
Hearing Date:  October 16, 2020, 2-4 p.m. 
Hearing Location:  Virtual through Zoom 
Title of Proposed Rules:  OAR 471-030-0071: Benefit eligibility during a declared emergency; 

and OAR 471-031-0301: Election of coverage for services normally 
excluded from unemployment insurance. 

 
The rulemaking hearing on the proposed rules was convened at 2 p.m. and concluded at 4 p.m. 
on October 16, 2020. People were asked to register through Zoom to attend and to raise their 
hands within the Zoom meeting if they wanted to comment on the proposed rules. Attendees 
were also informed of the procedures for taking comments and that the hearing was being 
recorded as part of the official record. During the introduction, I briefly summarized the 
purpose of these rules. 
 
Summary of Oral Comments  
The following persons testified at the hearing, and their testimony is summarized below.  
 
• Nathan Sparks, Chief Executive Officer, Open Dental Software, Inc., in Salem, Oregon. 

Opposing OAR 471-030-0071 Submitted written comment as well. 
ORS 657.176 clearly states what disqualifies someone from receiving benefits; this 
administrative rule dismisses the clear letter of the law. The purpose of the 
unemployment program is not to be a general welfare program for the public; it is to 
minimize the impact on society when people lose jobs through no fault of their own. 
Changes like this should go through the legislature, and administrative rules should not 
tax companies without their permission. This proposed rule is vague as to why it is not 
going to cost the companies money. The Department will be sued and the people of the 
State will end up paying for this because the law clearly states what disqualifies 
someone. 

 
• Rob Spivey, HR manager from Open Dental Software.  

Opposing OAR 471-030-0071 
The adoption of this rule will have a negative economic impact on their organization. 
More unemployment insurance benefits for people means they will be less likely to apply 
for jobs. Individuals are being incentivized not to work. Companies will end up assuming 
higher costs; rates will go up, in addition to the cost of training more people. This rule 
will result in having more people leave work without a cause and then have the 
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employer pay their unemployment benefits. More people to get unemployment without 
a cause will create a burden to their organization.  
 

• Francis Garoutte 
Inquiring about their personal claim. No comments on the proposed rules. 

 
• Robin Booth.  

Question in regards to OAR 471-030-0071 
Are you making rules concerning or changing the requirements for benefits? Will these 
affect the calculation for the weekly benefit amount? Is this regarding Pandemic 
Unemployment Assistance?  

 
• Megan Dorton.  

Comment on OAR 471-030-0071 
Understands this rule is intended to create authority to expand the scope or time of the 
prior temporary rule, and that the Department intends to create a new rule under the 
permanent rule that would eventually replace the old one with identical provisions as the 
expired temporary rule. Wanted clarification on the Department’s intent to create an 
identical rule to OAR 471-030-0070. Expressed they wanted to make sure the 
Department is creating provisions that are COVID-19 related.  

 
• Beth Englander, Oregon Law Center.  

Question in regards to OAR 471-030-0071 
Question in the Zoom chat: Could we ask the agency for clarification now on whether 
they intend to use the authority in this proposed rule to modify PUA as well as UI 
programs? Your answer to the caller named Robin was that this doesn't have anything to 
do with PUA, as I understood it, but that does not seem accurate if this rule will be used 
to modify rules that impact PUA eligibility during the COVID emergency. 

 
• Alan Broyles.  

Question in regards to OAR 471-030-0071 
Question in the Zoom chat: What bearing do the rule changes have on Oregon 
unemployment compensation extensions?  

 
Written Comments 
The following persons submitted written comments at the hearing but did not testify or 
submitted public comment through the OED Rules email account. 
 
• Ron Wells, Owner of East Hills Fruit, LLC, in Hood River, Oregon.  

Submitted a comment opposing the proposed OAR 471-031-0301. Mr. Wells commented as 
follows: 

“As a small business owner in the State of Oregon, I oppose this proposed rule. The email 
invitation for comment states, "[T]he department believes some people who would have 
had to work because of financial responsibilities can instead follow public health 
recommendations and reduce the risk of further spread of the novel coronavirus (COVID-
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19)." That sounds all fine and good--public health, safety, etc. But what you're really 
saying is people who are otherwise fit and able to work have yet more reason not to, yet 
still get paid. This is contrary to a properly functional economic system. Who foots the 
bill? The business owner, that's who. Don't tell me it's the State. The State gets its money 
from taxes. So even if tax revenue supports folks getting paid for not doing anything, 
ultimately it's the few people who own land, businesses, and/or continue working who 
are stuck with the bill for this rule. This rule encourages laziness. I oppose this rule.” 
 

Note: In spite of the claimant indicating they were providing a comment on OAR 471-031-0301, 
per the comment above, they are most probably opposing OAR 471-030-0071. 
 
• Nathan Sparks, Chief Executive Officer, Open Dental Software, Inc., in Salem, Oregon. 

Submitted a comment opposing the proposed OAR 471-030-0071. Nathan Sparks 
commented as follows: 

“We are a local Salem business employing about 285 employees in software engineering 
and software support as of 10/15/20. About 65% of our staff work from home now, but 
we have made the in person workspace very safe so those who want to work at the 
office can do so safely. We are surprised by this proposed rule 441-030-0071 that will 
negatively affect Oregon and our company  I have been behind the administration and 
the government of Oregon through this mess, but now we are being asked to pay extra 
with no clear due process or evaluation of the impact. This will significantly impact our 
workforce by making it harder to retain workers as well as increasing our direct costs for 
unemployment insurance over the next year. We have fought hard to retain employees 
through this emergency. 

“Proposed rule 471-030-0071 will have a negative financial impact on our business by 
increasing our costs and lowering our workforce. It will also have a negative impact on 
the public in general by reducing employment and increasing uncertainty. The 
arguments in the notice for this rule are inadequate and the requirements for adopting 
such a rule have not been met.  

“The Oregon Employment Department has already shown an inability to pay our 
employees who were temporarily furloughed in a reasonable fashion, and now it is 
proposing, at it’s own direction, without involvement of an Administrative Rule Advisory 
Committee or the Oregon Legislature, to remove the normal rules for determining 
unemployment eligibility. The reasons provide are self-serving and vague, as if it were 
commonly agreed upon that this terrible rule is needed. We strongly think that a fiscal 
impact estimate could be made, but it is missing from this rule proposal even though it is 
required. The given excuse that because future emergencies are unpredictable, the 
financial effects of this are unknown. Clearly however, this proposed rule is retroactive to 
September 2020. To the impact now, of this rule change, can be measured rather easily 
with a few assumptions. 

“We would like to focus on the meat of our issue with this illegal change to the law: 

https://lnks.gd/l/eyJhbGciOiJIUzI1NiJ9.eyJidWxsZXRpbl9saW5rX2lkIjoxMDEsInVyaSI6ImJwMjpjbGljayIsImJ1bGxldGluX2lkIjoiMjAyMDEwMTUuMjg4MTEyNTEiLCJ1cmwiOiJodHRwczovL3d3dy5vcmVnb24uZ292L2VtcGxveS9BZ2VuY3kvUGFnZXMvT0VEJTIwQWRtaW5pc3RyYXRpdmUlMjBSdWxlcy5hc3B4In0.GBLXKh7LtJtS2B-PJCM82PJ0zHzlWnHOnmNJSHTulHU/s/1123594398/br/86937309427-l
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“1. Our company will have to pay higher rates to pay for any former employees who 
would not otherwise qualify, like those who quit for a variety of reasons that we should 
not have to pay for. This is not some indirect cost, our increased cost is nearly identical to 
the increased payments to those who worked at my company during the period. If the 
Unemployment Department wants to pay from the public coffer, a law must be passed, 
but they are proposing to administratively tax my company without legislative authority. 

“2. This rule change will immediately make it so that my staff can quit without cause and 
be paid unemployment. We estimate an additional 10% of our workforce will just stop 
working, and why should they not? With additional payments like the $600 weekly 
federal additional payment this summer or the $300 weekly additional payment in place 
over the past month, my employees may make as much or more not working. Currently, 
if we lay an employee off or they cannot work because they are ill, they are paid 
unemployment and our company reimburses the fund through direct rate changes. Now 
this proposal removes requirement for cause of unemployment? More people 
unemployed is the clear result. 

“3. The current system is already strained, if it has barely kept up with the load why 
would an additional load not break it further? The Employment Department has YET TO 
PAY the waiting week that was to be paid the federal additional $600 payment half a 
year ago, so why should we think that this will go better? 

“We are disappointed that there has truly been so little involvement of the community, 
and this should be a legislative change, not an administrative change. It has significant 
impact to my company, and we know that if other companies really looked at this, they 
would see the same injustice. Why should small businesses pay what is basically a new 
public aid with no legislatively set requirements? 

“We hope our voice is heard and not just ignored.” 

• Deborah Chalfie.  
Submitted a comment opposing the proposed OAR 471-030-0071. Deborah Chalfie 
commented as follows: 

“Please note I do not wish to provide a comment, I just want to attend/observe because 
the proposed rule change is amorphous and doesn't place any parameters on the 
increased modification authority. I want to hear more about the nature of the types of 
modifications contemplated and that would be permissible. Thank you.” 
 

• Peter Leung  
Submitted an email asking for information regarding the rules. Peter Leung commented as 
follows: 

“It is delightful to receive your email. I would like to be well prepared for the rules 
related to my particular request for this Hearing. While I am very happy for the 
arrangement of the Hearing, I would like to make sure I am well educated and prepared 
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for it. Please send me what I requested and the related rules of the Employment 
Department and the process of this Hearing.” 
 

• Sandra Kowall 
Submitted an email commenting on the proposed rules. Sandra Kowall commented as 
follows: 

“Hello, I am a retired substitute teacher who, after teaching twenty four years straight 
through in Special Education, started subbing for seven school districts around Junction 
City, OR, six or more years ago. I have applied for unemployment due to the fact that 
schools were closed on March 13th,2020, due to the virus situation. I am not trying to get 
it for days when schools are normally closed for holidays or the summer. It has been 
delayed not so much because I do not qualify but because I am a tier two PERS person. 
 
“I feel this has nothing to do with President Trump’s desire to see that I get the $600.00 
and I also have heard from all of the districts that they were not contributing to PERS 
when I get paid. There is a rule that says I therefore should get Pandemic 
Unemployment. The schools are happy with my work and they are bound by the 
Governor’s orders as am I. 
 
“This seems to really be confusing to those who want to go by the regular 
unemployment rules and the instant messenger that answers FAQs. I am not breaking 
any rules, I deserve to get the unemployment I have requested since March 13th and I 
have complied with all wishes for more documentation. These rules need to be clarified. 
Senator Manning agrees with me.” 

 
The hearing was adjourned at 4 p.m. on October 16, 2020. The public comment period closed at 
5 p.m. on Wednesday, October 21, 2020. 
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Post Rulemaking Hearing Analysis 
 
OAR 471-030-0071 
 
The Department Dismissing the Oregon Revised Statutes (ORS) 
Under OAR 471-030-0071, in the event of a public health emergency or a state of emergency 
declared by the Governor, the Department may modify the provisions of Oregon Administrative 
Rule (OAR) 471-030-0036, OAR 471-030-0038, and OAR 471-030-0053. In doing so, we must 
adhere to the provisions of ORS Chapter 657. The changes are to administrative rules only, and 
not to any statutes. Any changes made under this new rule cannot contradict statutory 
requirements. Any changes can only be in place during a declared public health emergency or 
state of emergency. 
 
Fiscal and Economic Impact 
This rule does not make changes itself to existing administrative rules regarding benefit 
eligibility, although it is intended to allow such changes, including during the present COVID-19 
pandemic. The immediately anticipated changes will be a continuation of the standards that 
were in place under the prior temporary rule adopted earlier this year at the onset of the 
pandemic. It is not a change from the currently applied standards 
 
Changes permitted by this rule may, but will not necessarily, impact employer costs. For 
example, statutes govern when an employer's unemployment insurance tax rate will not be 
impacted by benefits paid to its workers, and those statutory provisions remain in effect. 
Further, many of the benefit programs in place during the current pandemic do not impact an 
employer's unemployment insurance tax rates at all, because they are funded separately as 
part of the CARES Act. Even when these benefits would be used in determining an employer's 
unemployment insurance tax rate, it is the comparative use of benefits by all employers that is 
used, so even if a worker does get more benefits, and those benefits are used to determine an 
employer's unemployment insurance tax rate, it might not increase that tax rate. It is not 
possible to predict what the impact will be to each employer since some will see no impact at 
all and the ultimate impact depends on many variables. 
 
Cost of Compliance 
The rule imposes no new compliance requirements for employers. Depending on what 
temporary changes are made and when, it could impact reimbursing employers' obligations to 
reimburse the unemployment insurance Trust Fund or could impact employer's unemployment 
insurance tax rate, although in many cases the changes will not impact the tax rate at all. 
 
More People on Unemployment 
Depending on the temporary adjustments made to normally applicable administrative rules 
(statutory requirements will always apply), it could either increase or decrease the number of 
people who can receive benefits. The imminently anticipated changes pursuant to this rule will 
just continue provisions that have been in place during the COVID-19 pandemic. This does allow 
some people to get benefits in circumstances where they normally would not, and these 
measures are being taken to preserve the health of the workforce and prevent the spread of 
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the coronavirus, which could have widespread impacts on workers, employers, and the overall 
economy of the state. 
 
Coverage for COVID-19 Affected Claimants 
We anticipate using the same COVID-19 eligibility requirements that were on the temporary 
rule for the gap period. As economic and pandemic conditions evolve, these requirements will 
be re-evaluated. These proposed rules provide the flexibilities needed for us to make such 
changes adjusting to the current situations during a declared state of emergency and allow 
flexibilities to continue for more than six months if a declared emergency continues for that 
long.  
 
 
OAR 471-031-0301 
 
No comments were received.  


