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Auxiliary aids for persons with disabilities are available upon advance request. Notify the contact listed above.

DATE: 07/01/2025

TIME: 1:00 PM

OFFICER: Wendy Simons

REMOTE HEARING DETAILS

MEETING URL: Click here to join the meeting

PHONE NUMBER: 650-479-3208

CONFERENCE ID: 26610252028

SPECIAL INSTRUCTIONS:

Meeting password: BPS25 (27725 when dialing from a phone or video system)

NEED FOR THE RULE(S)

These rules implement House Bill 3409 (2023), sections 14(2) and 17, codified as ORS 469.285 (2) and 469.291, that

directs the Oregon Department of Energy to establish by rule a program that would award incentives for early and

voluntary compliance actions to the owners of covered commercial buildings under the Building Performance Standard

program. The rules establish eligibility criteria, set incentive rates for different compliance actions on a square foot basis

with caps for different categories of buildings, and outline the application, review, performance agreement, and

compliance processes for the incentive program.

Compliance by owners of covered buildings under the BPS program will require resources for energy reporting,

development of energy management plans and operation and maintenance programs. For a building which does not

meet the energy use intensity target for its building activity type, the resources required to comply will depend upon the

energy management and investment plans and energy measures adopted by the building owner to make progress

toward meeting the target. Energy audits may be required if a building does not meet its energy target or uses the

Investment Criteria pathway under the BPS program.
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Tier 1 buildings include non-residential and hotel/motel buildings 35,000 square feet and over. An owner of a Tier 1

building that has a baseline energy use intensity (EUI) exceeding its applicable energy use intensity target (EUIt) by at

least 15 EUI units would be eligible to receive an incentive for compliance actions completed at least one year in

advance of the required compliance dates under the BPS program. An eligible building owner may apply for an incentive

of up to $0.85 per square foot of eligible floor area per building, broken down into smaller amounts for various

compliance actions, with the total incentive award capped at $50,000 for Tier 1 buildings equal to or greater than

200,000 square feet and $35,000 for Tier 1 buildings equal to or greater than 35,000 square feet but less than 200,000

square feet.

Tier 2 buildings include non-residential and hotel/motel buildings at least 20,000 but less than 35,000 square feet as

well as multifamily residential, hospitals, schools, dormitories and university buildings 35,000 square feet and over.

Owners of Tier 2 buildings are not required to meet energy use intensity targets under the BPS program. However, the

owner of a Tier 2 building will be required to complete energy benchmarking beginning July 1, 2028. An owner of a Tier

2 building would be eligible for incentives for compliance actions completed by July 1, 2027, with the total incentive

award capped at $10,000 for each Tier 2 building.

DOCUMENTS RELIED UPON, AND WHERE THEY ARE AVAILABLE

House Bill 3409 (2023): https://olis.oregonlegislature.gov/liz/2023R1/Downloads/MeasureDocument/HB3409

ORS 469: https://www.oregonlegislature.gov/bills_laws/ors/ors469.html

Department of Energy Building Energy Performance Standard webpage: https://www.oregon.gov/energy/save

energy/Pages/BPS.aspx

STATEMENT IDENTIFYING HOW ADOPTION OF RULE(S) WILL AFFECT RACIAL EQUITY IN THIS STATE

These rules establish an incentive program for the owners of covered commercial buildings required to comply with the

Building Performance Standard program. The BPS program will require the owners of covered buildings that do not

meet energy use intensity targets to invest in energy-saving measures. The incentive program will assist eligible building

owners with the costs associated with a variety of compliance actions. The rules are not expected to affect racial equity

in Oregon.

FISCAL AND ECONOMIC IMPACT:

The proposed rules establishing the incentive program are expected to have minimal fiscal and economic impact for

building owners who choose to apply for incentives, consisting of administrative work to complete a short application

form. Applying for the incentive program is voluntary for eligible building owners who choose to implement early and/or

voluntary compliance actions. For those building owners who receive an award, the incentive payments will reduce the

cost of implementing compliance actions under the Building Performance Standard program.

COST OF COMPLIANCE:

(1) Identify any state agencies, units of local government, and members of the public likely to be economically affected by the

rule(s). (2) Effect on Small Businesses: (a) Estimate the number and type of small businesses subject to the rule(s); (b) Describe the

expected reporting, recordkeeping and administrative activities and cost required to comply with the rule(s); (c) Estimate the cost

of professional services, equipment supplies, labor and increased administration required to comply with the rule(s).

1. The rules will affect the owners of covered commercial buildings who are eligible for the incentive program and

choose to apply for an incentive. The owners include commercial businesses as well as state and local government

bodies.

2. (a) The Department estimates that approximately 7,000 buildings in Oregon, within an order of magnitude, meet the
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criteria for Tier 1 buildings, while approximately 16,000 buildings meet the criteria for Tier 2 buildings. The owner of a

Tier 1 building which has a baseline energy use intensity (EUI) that exceeds an applicable energy use intensity target

(EUIt) by at least 15 EUI units is eligible to apply for an incentive. An unknown number of Tier 1 buildings will meet this

threshold, while an unknown number of the buildings meeting the threshold are owned by small businesses. All Tier 2

buildings will be eligible for early/voluntary compliance incentives since Tier 2 buildings are not required to comply with

the BPS; however, Tier 2 building owners are eligible to receive smaller incentive amounts than the owners of Tier 1

buildings. An unknown number of Tier 2 buildings are owned by small businesses.

(b) The activities required to apply for an incentive will consist of completing a short application form requiring

identifying information about the building and energy use information which the owner already will be required to

obtain while complying with the Building Performance Standard program. Applying for the incentive program is

voluntary.

(c) The cost of professional services, equipment, supplies, labor and increased administration required to comply with

the incentive program rules is expected to be minimal. Applying for an incentive is voluntary, and the application form

will require identifying information about the building and energy use information which the owner already will be

required to obtain while complying with the Building Performance Standard program.

DESCRIBE HOW SMALL BUSINESSES WERE INVOLVED IN THE DEVELOPMENT OF THESE RULE(S):

The department discussed the incentive program with the rulemaking advisory committee that ODOE was required to

convene by House Bill 3409 (2023) to develop the BPS program. The bill enumerated several interests to be

represented on the rulemaking advisory committee, including representatives of eligible building owners and tenants of

covered commercial buildings, public utilities, local governments, and energy efficiency program implementers. The

RAC members representing building owners and tenants included small businesses among their membership, while

other RAC members such as utilities, local governments, and energy efficiency program implementers serve small

businesses as customers or constituents.  Additionally, ODOE reached out to Tribal leaders individually and as part of

the Legislative Commission on Indian Services to discuss the BPS program and to share with Tribes that incentives

would be available for early and voluntary compliance.

Additionally, ODOE conducted two online stakeholder discussions solely devoted to incentive program design,

including a webinar on May 21, 2025, to discuss the draft rules which drew over 70 participants. For both meetings

ODOE reached out in advance to everyone who has expressed interest in learning about the BPS program. The

Department has reached out to Tribal leaders to invite input and discussion about the BPS Incentive Program, and small

businesses are also invited to offer public comment and/or participate in the public hearing for these proposed rules.

WAS AN ADMINISTRATIVE RULE ADVISORY COMMITTEE CONSULTED?  NO   IF NOT, WHY NOT?

ODOE did not convene a rulemaking advisory committee specifically to consider these proposed rules to establish the

BPS incentive program. However, as noted above, ODOE consulted with the rulemaking advisory committee that was

convened to develop the BPS program as staff considered how to design the incentive program, in addition to holding

separate stakeholder discussions specifically devoted to the design of the incentive program.

HOUSING IMPACT STATEMENT:

As required under ORS 183.530 and 183.534, the Department has considered the potential impact of these rules and

believes these rules will cause no impact to the following costs for developing a typical 1,200 square foot detached

single-family dwelling on a 6,000 square foot parcel of land: (1) materials and labor costs (2) administrative construction

or other costs (3) land costs, or (4) other costs.

RULES PROPOSED:
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330-300-0100, 330-300-0110, 330-300-0120, 330-300-0130, 330-300-0140, 330-300-0150, 330-300-0160, 330-

300-0170

ADOPT: 330-300-0100

RULE SUMMARY: OAR 330-300-0100 is a statement of purpose for rules 330-300-0100 through 330-300-0170 which

implement the early compliance incentive program for the Oregon Building Performance Standards program.

CHANGES TO RULE:

330-300-0100
Purpose: Building Performance Standards Incentive Program
The purpose of the rules in 330-300-0100 through 330-300-0170 is to implement the early compliance incentive
program for the Building Performance Standard adopted under House Bill 3409 (2023), section 14 (2), codified as
ORS section 469.285, and section 17, codified as ORS section 469.291. The rules provide procedures for: covered
commercial building eligibility, incentive amounts, application process, Department review of an application,
incentive payment process and incentive program compliance.
Statutory/Other Authority: ORS 469.040, ORS 469.275-469.291
Statutes/Other Implemented: ORS 469.275-469.291
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ADOPT: 330-300-0110

RULE SUMMARY: OAR 330-300-0110 lists definitions applicable to the Building Performance Standards Incentive

program for early and voluntary compliance outlined in OAR 330-300-0100 through -0170.

CHANGES TO RULE:

330-300-0110
Incentive Program Definitions
(1) "Covered commercial building" means a Tier 1 building or Tier 2 building as defined in ORS section 469.275. ¶
(2) "Department" means the Oregon Department of Energy. ¶
(3) "Director" means the director of the Oregon Department of Energy. ¶
(4) "Electric utility territory covered by the Energy Trust of Oregon" means the service territories of Portland
General Electric and Pacific Power. ¶
(5) "EUI" means Energy Use Intensity as defined in ORS section 469.275. ¶
(6) "EUIt" means Energy Use Intensity target as defined in ORS section 469.275. ¶
(7) "GFA" means Gross Floor Area as defined in ORS section 469.275. ¶
(8) "Multifamily Residential Building" means a covered multifamily building on contiguous property, containing
sleeping units or more than five (5) dwelling units where occupancy is primarily permanent in nature. ¶
(9) "Rural area" means any geographic areas in Oregon ten or more miles from the centroid of a population center
of 40,000 people or more, as defined by the Oregon Office of Rural Health.
Statutory/Other Authority: ORS 469.040, ORS 469.275-469.291
Statutes/Other Implemented: ORS 469.275-469.291
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ADOPT: 330-300-0120

RULE SUMMARY: OAR 330-300-0120 provides eligibility criteria for covered commercial buildings for consideration

under the Building Performance Standards Incentive program.

CHANGES TO RULE:

330-300-0120
Covered Commercial Building Eligibility
(1) Incentives will be awarded on a competitive basis. To be eligible for an incentive, a covered commercial
building must meet the following requirements: ¶
(a) Be a Tier 1 or Tier 2 covered commercial building in Oregon. ¶
(b) If the covered commercial building is a Tier 1 building, the building must have a baseline EUI that exceeds an
applicable EUIt by at least 15 EUI units. ¶
(c) The covered building must meet the requirements established under OAR 330-300-0010, which refers to the
ASHRAE 100 2024 national standards for energy efficiency in existing buildings with additional Oregon
amendments as published by the Oregon Department of Energy for application in the state of Oregon. ¶
(2) Applications will be reviewed for completeness and eligibility in the order received. ¶
(3) Applications will be selected based on a competitive review process as described in section 330-300-0150.
Statutory/Other Authority: ORS 469.040, ORS 469.275-469.291
Statutes/Other Implemented: ORS 469.275-469.291
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ADOPT: 330-300-0130

RULE SUMMARY: OAR 330-300-0130 provides incentive amounts for a list of possible compliance actions by owners

of covered commercial buildings.

CHANGES TO RULE:

330-300-0130
Incentive Amounts
(1) An eligible building owner may apply for an incentive of up to $0.85 per square foot of eligible floor area per
building for the following compliance actions: ¶
(a) An eligible building owner may apply for an incentive of $0.35 per square foot of eligible floor area per building
for completing Energy Benchmarking and Reporting; ¶
(b) An eligible building owner may apply for an incentive of $0.05 per square foot of eligible floor area per building
for completing an Energy Management Plan (EMP) and Operations & Maintenance Program (O&M); ¶
(c) An eligible building owner may apply for an incentive of $0.35 per square foot of eligible floor area per building
for completing an Energy Audit; ¶
(d) An eligible building owner may apply for an incentive of $0.10 per square foot of eligible floor area per building
for achieving compliance. ¶
(2) The total incentive amount may not exceed the following: ¶
(a) $50,000 for Tier 1 buildings equal to or greater than 200,000 square feet; ¶
(b) $35,000 for Tier 1 buildings equal to or greater than 35,000 square feet but less than 200,000 square feet; ¶
(c) $10,000 for all Tier 2 buildings.
Statutory/Other Authority: ORS 469.040, ORS 469.275-469.291
Statutes/Other Implemented: ORS 469.275-469.291
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ADOPT: 330-300-0140

RULE SUMMARY: OAR 330-300-0140 describes the application process, including the information that applications

are required to submit to the Department as part of an application for an incentive.

CHANGES TO RULE:

330-300-0140
Incentive Application Process
(1) A building owner must submit an incentive application using the Department's designated application
procedure. ¶
(2) Prior to the date that the Department will begin accepting applications, the Department will post an
announcement on the Building Performance Standard webpage and send an email announcement to applicable
Department distribution lists. The announcement will provide the opening date for the application process,
application forms, and evaluation criteria. ¶
(3) The following information about the eligible building must be provided to the Department on the incentive
application: ¶
(a) Building ID number (UBID); ¶
(b) Building owner name; ¶
(c) Building address; ¶
(d) GFA of the building in square feet, excluding any parking garage area. ¶
(e) If the building is a Tier 1 building, the building's EUI and EUIt, including 12 months of energy usage from utility;
¶
(f) Electric utility territory; ¶
(g) Evidence of multifamily affordable housing, if applicable; ¶
(h) For which compliance action building owner is applying; ¶
(i) Incentive calculation and final incentive requested; ¶
(j) Other information as requested by the Department. ¶
(4) The Department will provide written notice to the building owner once an incentive application has been
received.
Statutory/Other Authority: ORS 469.040, ORS 469.275-469.291
Statutes/Other Implemented: ORS 469.275-469.291
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ADOPT: 330-300-0150

RULE SUMMARY: OAR 330-300-0150 describes the Department's process for reviewing incentive program

applications.

CHANGES TO RULE:

330-300-0150
Incentive Program Application Review
(1) The Department shall conduct a competitive review of all submitted applications. ¶
(2) During the competitive review, to maximize the program's benefits to building owners across the state,
applications will be selected based on a scoring system and priority will be given to buildings with the highest
energy use intensity (EUI), buildings not covered by an Energy Trust of Oregon electric utility, smaller buildings,
buildings located in a rural area, multifamily buildings, and other criteria determined by the Department. The
Department may also give priority to Tribal applications. The applications with the highest scores will be selected
first, until funding has been exhausted. ¶
(3) The evaluation criteria will be announced prior to the date in which the Department begins accepting
applications. ¶
(4) The Department will provide written notice to the building owner once an incentive application has been
approved or denied. ¶
(5) The building owner has 30 days to accept the terms of a performance agreement. If the building owner does
not accept the terms within 30 days, the incentive award will no longer be valid, and the Department may offer an
incentive to the applicant with the next highest score, subject to available funding. ¶
(6) The building owner may appeal the Department's decision to disqualify the building owner or the
Department's determination of the amount of an incentive payment by submitting to the Department a written
statement that the building owner wishes to appeal the decision and explaining why the building owner believes
the Department's decision is not consistent with HB 3409 (2023) or the Building Performance Standard Incentive
Program rules. Such statement must be received by the Department within 30 days of the Department's providing
the written notice under section (4), above. The Department shall then provide the building owner with the
opportunity for a contested case as described in ORS 183.413. If the building owner decides to move forward with
a contested case, the Department shall provide the building owner with a contested case notice as described in
ORS 183.413.
Statutory/Other Authority: ORS 469.040, ORS 469.275-469.291
Statutes/Other Implemented: ORS 469.275-469.291

Page 9 of 12



ADOPT: 330-300-0160

RULE SUMMARY: OAR 330-300-0160 describes: the requirement for incentive awardees to enter into a performance

agreement with the Department; components of a performance agreement; disbursement of funds; and the process for

renegotiating or terminating a performance agreement.

CHANGES TO RULE:

330-300-0160
Incentive Payment Process
(1) Upon selection, each awardee will be required to enter into a performance agreement with the Department
which includes, but is not limited to the following components: ¶
(a) Identifying information for building owner and building, including: ¶
(A) Building ID number (UBID). ¶
(B) Building owner name. ¶
(C) Building address. ¶
(b) Total incentive amount awarded. ¶
(c) For building owners awarded incentives for multiple compliance actions, a list of incentive amounts awarded
broken down by compliance action. ¶
(d) Performance expectations, including deadlines for completion of compliance actions. ¶
(e) Reporting and documentation requirements to demonstrate compliance action completion, including: ¶
(A) If the compliance action is Energy Benchmarking and Reporting, the building owner must submit the
application for Oregon compliance or the grouped buildings application for compliance, the form for building
activity and EUIt, and the form for calculation of EUI. ¶
(B) If the compliance action is an Energy Management Plan (EMP) and Operations & Maintenance Program
(O&M), the building owner must submit EMP and O&M checklists using the format provided on the Department's
Building Performance Standard webpage and make EMP and O&M documentation available for the Department
to review upon request. ¶
(C) If the compliance action is an Energy Audit, the building owner must submit an Energy Audit using the required
form as provided on the Department's Building Performance Standard webpage. ¶
(D) If the compliance action is achieving compliance, the building owner must submit updated forms
demonstrating that either EUI is equal to or less than EUIt or that all cost-effective energy efficiency measures
have been installed. ¶
(f) Other requirements and expectations to qualify for disbursement as determined by the Department. ¶
(g) Conditions and process in cases of non-conformance by awardee to terms of performance agreement. ¶
(2) To receive an incentive payment, a building owner that has been selected for an incentive must provide
evidence that the applicable compliance action has been completed at least one year before the building's
compliance date under the Building Performance Standard program. The following are the dates by which
compliance actions must be complete in order to receive an incentive payment: ¶
(a) Tier 1 buildings: ¶
(A) Before June 1, 2027, for buildings equal to or greater than 200,000 square feet. ¶
(B) Before June 1, 2028, for buildings equal to or greater than 90,000 square feet but less than 200,000 square
feet. ¶
(C) Before June 1, 2029, for buildings equal to or greater than 35,000 square feet but less than 90,000 square feet.
¶
(b) Before July 1, 2027, for all Tier 2 buildings. ¶
(3) A building owner may request incentive payments for each completed compliance action separately. ¶
(4) Building owners must notify the Department as soon as practicable of situations which would delay or prevent
the completion of a compliance action under a performance agreement. ¶
(5) The Department may renegotiate a project deadline in a performance agreement at its discretion in cases
where awardees have notified the Department of a delay and have submitted a plan for remedying the causes of
the delay. The Department may grant a 90-day extension beyond the applicable early compliance date upon
request from the building owner.¶
(6) The following may be causes to terminate a performance agreement: ¶
(a) Failure to notify the Department of project delays in a timely manner. ¶
(b) Failure to submit a plan to remedy the causes of project delays. ¶
(c) Failure to complete one or more compliance actions included in the performance agreement.
Statutory/Other Authority: ORS 469.040, ORS 469.275-469.291
Statutes/Other Implemented: ORS 469.275-469.291
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ADOPT: 330-300-0170

RULE SUMMARY: OAR 330-300-0170 describes the criteria and process for the Department director to revoke an

incentive awarded under the program.

CHANGES TO RULE:

330-300-0170
Incentive Program Compliance
Pursuant to the procedures for a contested case under ORS chapter 183, the Director may order the revocation of
an incentive or portion of an incentive under the program if the Director finds that the incentive was obtained by
fraud or misrepresentation, or by mistake or miscalculation. As soon as the order of revocation becomes final, the
Department shall proceed to recover the incentive, or portion of the incentive that is subject to the order of
revocation. All moneys provided to a building owner attributable to the fraudulently or mistakenly obtained
incentive, or portion of the incentive shall be forfeited.
Statutory/Other Authority: ORS 469.040, ORS 469.275-469.291
Statutes/Other Implemented: ORS 469.275-469.291
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