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TARDAEWETHER Kellen * ODOE

From: TARDAEWETHER Kellen * ODOE
Sent: Friday, April 26, 2024 8:51 AM
To: Sue McCarthy
Subject: RE: Boardman to Hemingway Transmission Line
Attachments: Extracted pages from FIG 4-1 Proposed Micrositing Area Additions.pdf

Good morning Sue, 
 
Thank you for the email comment on the B2H RFA2 Dra� Proposed Order. Part of RFA2 is Idaho Power's request to 
expand the site boundary as well as add new microsi�ng areas. The expanded site boundary is an area that is evaluated 
for resources, however, the proposed microsi�ng areas are the areas where actual facility components would be located, 
if Council approves the changes. So, no facility components would be located in the expanded site boundary area (yellow 
line on the Figure 4-1 and 8-1 maps). That said, you correctly point out that the in Figure 8-1 the expanded site boundary 
is shown crossing Morgan Lake Park. This is a mapping error in Figure 8-1. I've a�ached the map from Figure 4-1 in the 
same area, showing that the expanded site boundary borders and does not enter Morgan Lake Park. Again, the 
expanded site boundary is not where RFA2 facility components would be located and the findings stated in the Final 
Order on the applica�on for site cer�ficate (ASC), indicate that there would not be any facility components (towers, 
roads, etc.) located within the Park boundaries either. Thank you so much for the comment and I hope this helps. I will 
save your comment and my response on the record for the DPO and pass it along to Idaho Power.  
 
Kellen 
 
Kellen Tardaewether 
Senior Si�ng Analyst 
550 Capitol St. NE Salem, OR 97301 
C: 503-586-6551 
P (In Oregon): 800-221-8035 
 
 
 
-----Original Message----- 
From: Sue McCarthy <suemc@eoni.com>  
Sent: Thursday, April 25, 2024 6:31 PM 
To: TARDAEWETHER Kellen * ODOE <kellen.tardaewether@energy.oregon.gov> 
Subject: Boardman to Hemingway Transmission Line 
 
[You don't o�en get email from suemc@eoni.com. Learn why this is important at 
h�ps://aka.ms/LearnAboutSenderIden�fica�on ] 
 
Kellen Tardaewether, Senior Si�ng Analyst 
 
Oregon Department of Energy 
 
550 Capitol Street NE, 1st Floor 
 
Salem, Oregon 97301 
 
I received in the mail the new informa�on on the H2B transmission line. 
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I would like to a make a comment on the RFA2 proposed site boundary. 
The proposed site boundary show in figure 8, map 29 of Union County includes part of Morgan Lake Park, including all of 
Twin lake and part of Morgan Lake itself. Both these are important for wildlife habitat and public recrea�on. 
 
The movement of the boundary just a small distance would help remove this issue. 
 
Thanks, 
 
Sue McCarthy 
 
suemc@eoni.com 
 
cell  541 786 0824 
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TARDAEWETHER Kellen * ODOE

From: Sue McCarthy <suemc@eoni.com>
Sent: Friday, April 26, 2024 8:55 PM
To: TARDAEWETHER Kellen * ODOE
Subject: H2B

Oregon Department of Energy, 
 
I would like to make another comment/concern on the H2B transmission line that will pass by Morgan 
Lake Park. There is a Bald Eagle nest at the coordinates 
 
118.14560 (Lat.)  by   45.30164 (Long.). I believe this is very close to the transmission line and would be detrimental to 
the breeding eagles.  
 
Thanks, 
sue mccarthy 
suemc@eoni.com 
cell  541 786 0824 
 

 You don't often get email from suemc@eoni.com. Learn why this is important  
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TARDAEWETHER Kellen * ODOE

From: TARDAEWETHER Kellen * ODOE
Sent: Monday, April 29, 2024 8:31 AM
To: Amanda Baker
Subject: RE: B2H hwy 86 Baker

If it’s the yellow line on the maps that you’re talking about, that is an expanded site boundary which is an area that 
is evaluated for resources, but not where facility components would be located. As I mentioned, the transmission 
line route in this area is staying the same as it was previously approved except for a minor adjustment to the 
rebuilding of the existing 230 kV line. Hope this helps, 
 
Kellen 
 

 

Kellen Tardaewether 
Senior Siting Analyst 
550 Capitol St. NE Salem, OR 
97301 
C: 503-586-6551 
P (In Oregon): 800-221-8035 

 

 
 
From: Amanda Baker <heavenboundalc@gmail.com>  
Sent: Friday, April 26, 2024 8:53 PM 
To: TARDAEWETHER Kellen * ODOE <kellen.tardaewether@energy.oregon.gov> 
Subject: Re: B2H hwy 86 Baker 
 

So it's literally going through my entire property?  
 
On Fri, Apr 26, 2024, 9:11 AM TARDAEWETHER Kellen * ODOE 
<kellen.tardaewether@energy.oregon.gov> wrote: 

Good morning Amanda, 

  

I’m attached a couple maps from RFA2 which show the land parcels under your name as well as the proposed 
changes within the vicinity of your property. It appears that the changes proposed in RFA2 within the vicinity of 
your property include slightly modified temporary pulling and tensioning sites and a minor adjustment (moving 
further away) of the previously approved 230 kV rebuild in the area. As part of RFA2, Idaho Power requests to 
expand the site boundary as well as add new micrositing areas. The expanded site boundary is an area 
that is evaluated for resources, however, the proposed micrositing areas are the areas where actual 

 You don't often get email from heavenboundalc@gmail.com. Learn why this is important  
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facility components would be located or temporary would be conducted, if Council approves the 
changes. So, no facility components would be located in the expanded site boundary area (yellow line 
on the Figure 4-1). Mailed notices were sent to property owners within 500 feet of the site boundary, so 
that is why you received the notice. But the primary previously approved location of the transmission 
line is not changing. Let me know if this helps and you have any additional questions. I will save your 
comment and my response on the record for the DPO and pass it along to Idaho Power. 

  

Kellen 

  

  

  

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted. Verify that the link points to the correct file and  
location.

 

Kellen Tardaewether 
Senior Siting Analyst 
550 Capitol St. NE Salem, OR 
97301 

C: 503-586-6551 
P (In Oregon): 800-221-8035 

The linked image cannot be displayed.  The file may have been moved, renamed, or deleted. Verify that the link points to the correct file and location.

 

  

  

From: Amanda Baker <heavenboundalc@gmail.com>  
Sent: Thursday, April 25, 2024 7:05 PM 
To: TARDAEWETHER Kellen * ODOE <kellen.tardaewether@energy.oregon.gov> 
Subject: B2H hwy 86 Baker 

  

I was told last year there wouldn't be transformers on or near my property, now I'm being notified it's going to be on or within 500' of 
my ranch!   

Your map DOES NOT include the portion going through HWY 86, Baker City, which I've been told lines are going through there & 
that's where my ranch is. 

I need a detailed/ zoomed in map of that area so I can see where the lines will actually be.  

  

 You don't often get email from heavenboundalc@gmail.com. Learn why this is important  
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Thank you 

Amanda Baker  
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TARDAEWETHER Kellen * ODOE

From: Irene Gilbert <ott.irene@frontier.com>
Sent: Friday, April 26, 2024 10:59 AM
To: TARDAEWETHER Kellen * ODOE
Subject: Comment regarding DPO for Boardman to Hemingway Transmission line Amendment 2
Attachments: Comment Regarding Party Status Limits.docx

Please include the attached written comment in your file for the above DPO. 



To: Kellen Tardaewether                                                   Date: April 26, 2024 

From:  Irene Gilbert/2310 Adams Ave/La Grande, Oregon 

Subject: Comment One submitted by Irene Gilbert on behalf of the public 
interest and herself as a petitioner regarding the Draft Proposed Order for the 
Boardman to Hemingway Transmission Line, Amendment 2 

ISSUE STATEMENT: 

The Draft Proposed Order cannot designate all petitioners as Limited Parties 
other than the Applicant absent an evaluation of their requests for party 
status.  

 Limiting all parties participation in the contested case procedure to only the 
issues they raised in their Comments on the DPO denies parties the 
opportunity to fully participate in the proceedings in the manner described in 
ORS 183 for full parties. 

Pages 42 and 43 of DPO on Request for Amendment 2 states: 

“The issues a party to a contested case proceeding may participate on must 
be limited to those issues that party properly raised in its contested case 
request that the Council found sufficient to justify a contested case, except 
that the certificate holder may participate on any issue the Council found 
sufficient to justify a contested case proceeding.” 

The Draft Proposed Order limits all petitioners to Limited Party Status in 
Contested Case Proceedings absent conducting an evaluation regarding 
whether or not they should be granted full party status. 

This language is not consistent with OAR 137-003-0005(7) requirements that 
establish criteria which must be evaluated in determining a parties 
application to be a full party. 

It is also not consistent with the Oregon Supreme Court ruling in Stop B2H 
Coalition v. Dept of Energy, Pages 803-804.  The court concluded that “EFSC 
(l) had authority to grant limited party status to Stop B2H and (2) considered 
the factors it was required to consider in making that determination.” 



The Oregon Supreme Court did not rule that EFSC has the authority to limit all 
petitioners to Limited Party Status in contested case proceedings with the 
exception of the developer absent evaluating and describing the justification 
for the limitation. 

This comment is related to a procedural limitation denying the public full 
access to the Contested Case Procedure for this development.  I expect that 
the council will deny this request given the strict requirements that it fall only 
within Chapter 22, 23 and 24 requirements to qualify for a contested case 
hearing.  There is no rule in these chapters which covers this comment, 
however, I am submitting it to obtain documentation that the request is “other 
than a contested case” in order to establish my appeal rights on this issue. 
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TARDAEWETHER Kellen * ODOE

From: Irene Gilbert <ott.irene@frontier.com>
Sent: Wednesday, May 8, 2024 8:42 PM
To: TARDAEWETHER Kellen * ODOE; TARDAEWETHER Kellen * ODOE
Subject: Comment regarding the Draft Proposed Order for Amendment 2 of the B2H site 

certificate
Attachments: Comment referrals to comments by others.docx

Kellen: 
Please see that the attached comment regarding the above Draft Proposed Order is included in the 
agency listing of comments submitted and provided to the council prior to considering the Draft 
Proposed Order 
  Thans very much. 
Irene 



1  Illegal interpretation of supporting evidence and the use of comments by more than one petitioner 
 

To:  Kellen Tardaewether                                                       Date:  5/8/24 

Subject:  Illegal restrictions and interpretation of items allowed as comments 
and evidence regarding the Draft Proposed Order for B2H Amendment 2. 

Kellen: 

This comment is being provided early to assure that it is included in the record 
of comments provided to the public and the council prior to their review of 
comments on the DPO for Amendment 2 

COMMENT 

The  Oregon Department of Energy and Energy Facility Siting Council are 
requiring parties requesting full party status to be designated as limited 
parties when more than one contested case is being heard.  They are further 
denying limited parties the opportunity to respond to comments by other 
petitioners who have contested cases being heard.  As a result, petitioners 
are required to submit comments on all issues which they do not agree with 
or wish to request a contested case on.   

They have now interpreting Oregon Statutes and rules in a manner that is 
denying the public the submission of and use of comments by other 
commenters and references to comments of other petitioners.  They are also 
refusing to accept results and documents provided in other agency actions 
relating to issues petitioners have, etc. The language and interpretation which 
is the subject of this comment are in the Draft Proposed Order and footnotes 
on pages 39 and 40 of that order which specifically states the intended 
restrictions regarding the evidence being accepted in the public comments 
supporting requests for contested cases in quasi-judicial hearings before the 
Energy Facility Siting Council.  The language in ther Draft Proposed Order 
states the following: 

“ OAR 345-015-0016(3). Council does not consider incorporation by reference 
statements or comments made by other persons, (whether they are 
comments on the DPO, raised by other commenters for this facility or past 
proceedings, comments on another agency proceeding, or other external 
references) to meet the sufficient specificity requirement under ORS 
469.370(3) and OAR 345-015-0016(3). Blanket incorporations by reference do 
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not afford the Department, Council or certificate holder an adequate 
opportunity to respond to each issue as required under ORS 469.370(3) 
because they typically do not specify which portion(s) of the other person(s) 
comments are to be incorporated or how those comments relate to any 
alleged shortcoming in the subject DPO. Attempts to incorporate by reference 
comments made regarding a matter being considered by another agency do 
not inform the Council, Department or applicant/certificate holder of any 
alleged error in the subject DPO sufficient to allow for a response. Further, 
incorporations by reference of another person’s comments on the subject 
DPO, no matter how specific, are procedurally inefficient because they could 
result in multiple persons presenting evidence, examining witnesses, etc. 
regarding the same issue in a contested case. Council has also maintained 
that this position is consistent with the reasons why it is appropriate to limit 
the participation of persons seeking to participate in a contested case to the 
issues each properly raised in their respective DPO comments” (Page  39 and 
40  of DPO for Amendment 2) 

1. There are multiple laws being broken by their actions, however, two 
Statutes and one Rules being illegally interpreted follows: 

Quai-Judicial Procedures Ch. 17 

17.24.200 Evidence. 
(1) All evidence offered and not objected to may be received unless 
excluded by the approval authority on its own motion. 

(2) Evidence received at any hearing shall be of a quality that 
reasonable persons rely upon in the conducting of their everyday 
affairs. 

(3) No person shall present irrelevant, immaterial, or unduly repetitious 
testimony or evidence. 

(4) Formal rules of evidence, as used in courts of law, shall not apply. (Ord. 
2875 § 1.070.200, 2003)(9) 

ORS 197.797.(9)(b) 
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“Evidence” means facts, documents, data or other information offered to 

demonstrate compliance or noncompliance with the standards believed by the 
proponent to be relevant to the decision. [Formerly 197.763]” 

 
ORS 183.450(1) Evidence in contested cases. 
: 
    “ (1) Irrelevant, immaterial or unduly repetitious evidence shall be excluded but 
erroneous rulings on evidence shall not preclude agency action on the record 
unless shown to have substantially prejudiced the rights of a party. All other 
evidence of a type commonly relied upon by reasonably prudent persons in 
conduct of their serious affairs shall be admissible. Agencies and hearing 
officers shall give effect to the rules of privilege recognized by law. Objections 
to evidentiary offers may be made and shall be noted in the record. Any part 
of the evidence may be received in written form. 
      (2) All evidence shall be offered and made a part of the record in the case, and 
except for matters stipulated to and except as provided in subsection (4) of this 
section no other factual information or evidence shall be considered in the 
determination of the case. Documentary evidence may be received in the form 
of copies or excerpts, or by incorporation by reference. The burden of 
presenting evidence to support a fact or position in a contested case rests on 
the proponent of the fact or position.” 
   
THE REFERENCES STATED BY ODOE WHICH THEY STATE ALLOW THEM TO 
INTERPRET THE LAW REGARDING THEIR INTERPRETATION OF ACCEPTABLE 
EVIDENCE SUPPORTING A PERSON’S COMMENTS AND CONTESTED CASE 
REQUESTS DO NOT POVIDE THEM THE AUTHORITY TO TAKE THE ACTIONS 
DESCRIBED IN THE DRAFY PROPOSED ORDER.  REFERENCES ARE AS 
FOLLOWS: 

OAR 345-015-0016(3) “Except as described in section (4) of this rule, only 

those persons who have commented in person or in writing on the record 

of the public hearing described in OAR 345-015-0220 (Public Hearing on 

the Draft Proposed Order) may request to participate as a party or limited 

party in a contested case proceeding on an application for a site certificate. 

To raise an issue in a contested case proceeding, the issue must be within 

the jurisdiction of the Council, and the person must have raised the issue in 

person or in writing on the record of the public hearing, unless the 

https://oregon.public.law/rules/oar_345-015-0220
https://oregon.public.law/rules/oar_345-015-0220
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Department did not follow the requirements of ORS 469.370 (Draft 

proposed order for hearing)(2) or (3) or unless the action recommended in 

the proposed order described in OAR 345-015-230, including any 

recommended conditions of approval, differs materially from the action 

recommended in the draft proposed order, in which case the person may 

raise only new issues within the jurisdiction of the Council that are related 

to such differences. If a person has not raised an issue at the public hearing 

with sufficient specificity to afford the decision maker an opportunity to 

respond to the issue, the hearing officer may not consider the issue in the 

contested case proceeding. To have raised an issue with sufficient 

specificity, the person must have presented facts at the public hearing 

that support the person’s position on the issue. 

And 

ORS 469.370(2)(e) and ORS 469,370(3) 

“ORS270(2)(e) 

“State that failure to raise an issue in person or in writing prior to the close of the 
record of the public hearing with sufficient specificity to afford the decision maker 
an opportunity to respond to the issue precludes consideration of the issue in a 
contested case.” 
 
ORS 270(3) 
“Any issue that may be the basis for a contested case shall be raised not later than 
the close of the record at or following the final public hearing prior to issuance of 
the department’s proposed order. Such issues shall be raised with sufficient 

specificity to afford the council, the department and the applicant an adequate 
opportunity to respond to each issue. A statement of this requirement shall be made 
at the commencement of any public hearing on the application.” 

THE ABOVE RULES AND STATUTE DO NOT PROVIDE ODOE OR EFSC THE 
AUTHORITY TO REINTERPRET THE LAW: 

 

 

https://oregon.public.law/statutes/ors_469.370
https://oregon.public.law/statutes/ors_469.370
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SUMMARY 

1. Public parties do not have the resources to research hundreds and 
often thousands of pages of documents in the average 30 days provided 
to review and comment on the application and draft proposed order in 
order to establish the right to a contested case.    It is impossible for 
most members of the public to do the necessary review given the fact 
that they often have full time jobs and other responsibilities. 

2. By their recent decision to only allow ODOE and the developers to be 
full parties to contested cases when there is more than one petitioner, 
they are requiring all petitioners to include comments on every issue 
they want to object to or present testimony on during a contested case 
proceeding.  

3. They are now attempting to interpret the law regarding what is 
acceptable as proof, evidence or support for comments in a manner 
that denies the public the use of material and references acceptable 
according to Oregon Statutes and Rules.   

4. ODOE and EFSC do not have the authority to reinterpret rules and 
statutes which provide the public access to due process under Oregon 
law and the US Constitution. 

CHANGE NEEDED TO COMPY WITH OREGON LAW REGARDING EVIDENCE: 

Remove the discussion regarding petitioners not being able to submit and 
reference comments by other petitioners and acceptable documentation 
regarding issues.  The proposed order needs to state that evidence allowed by  
ORS 183.450 and the Model Rules is acceptable to support an issue which is 
the subject of public comment and contested case requests. 

Comment Submitted by: 

Irene Gilbert on behalf of the public interest and herself as a petitioner 

2310 Adams Ave. 

La Grande, Oregon  97850 

Email:  ott.irene@frontier.com 

 



1

TARDAEWETHER Kellen * ODOE

From: Irene Gilbert <ott.irene@frontier.com>
Sent: Thursday, May 30, 2024 1:50 PM
To: TARDAEWETHER Kellen * ODOE
Subject: Comments submitted for B2H RFA2
Attachments: Comments Road development requirements.docx; Reference1 OregonModelEnOrdiance 

energy projects.pdf; pre-construction surveys of biird species in ladd marsh and 
protected areas.docx; Sensitive_Species_List.pdf; Exhibit G_5_ Ladd Marsh Wildlife Area 
Management Paln.pdf

Please include the following comments in your file for the above amendment: 
Items 1 and 2 regarding road standards 
Items 3, 4 and 5 regarding Ladd Marsh wildlife 
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To:  Kellen Tardaewether     May 30, 2024 

From:  Irene Gilbert on behalf of the public interest and herself as an individual 

Subject:  Addition of Roads in RFA2 for the B2H project 

 1. 

INTRODUCTION 

The addition of roads to the site of the B2H project inserts new hazards and impacts to 

the development requiring the scope of Council Review to address the requirements of 

OAR 345-027-0375(2)(c) requiring a determination that the entire facility complies with 

the applicable laws and council standards that protect a resource or interest that 

could be affected by the proposed change.  The Oregon Department of Energy 

provided a document to local counties and cities regarding language to meet the intent 

of requirements and to assure compliance with Oregon Statutes and Rules when siting 

Energy developments.  The document states that approval by EFSC documents that 

the development complies with the standards.  The RFA2 B2H Draft Site Certificate 

fails to include conditions that would require compliance with EFSC standards 

identified in their document entitled, “ Version 2: July 2005 providing Guidance for 

Oregon Cities and Counties on Siting Energy Developments” 
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Page 19 and 20 of the document identifies conditions for access roads in order to 

provide for safety of users and to minimize environmental damages to meet and 

comply with EFSC and Council Rules:  Rules which apply to the construction of roads 

include OAR 345-022-00030 Land Use Rules; ORS 345-022-0110 Public Service 

Condition providing that the development will not preclude the ability of public and 

private providers to provide storm water drainage, traffic safety, fire prevention and 

health care; ORS 345-022-0115 Wildfire. 

      2. 

Recommended Conditions to comply with the above Council Rules and consistent 

with the Model Ordinance for Energy Projects, Page 19 and 20: 

      3.  

TEMPORARY ACCESS ROAD CONDITION LANGUAGE RECOMMENDED BY ODOE IN 

THE EFSC MODEL ORDINANCE 

1.  “Restore the natural grade and revegetate any temporary access roads, 

equipment staging areas and field office sites used during construction of the 

energy project.”  The applicant must specify a “timeline to complete this work.” 

4. 
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REASONS FOR REQUIRING A SITE CERTIFICATE CONDITION ADDRESSING THIS ISSUE 

The DPO states that the developer will not be required to restore the natural 

grade of temporary access roads and includes no timeline for revegetation of the 

areas once the temporary road is no longer in use.  The DPO on Page 7 states 

that the developer will be creating over 120 miles of new bladed roads and an 

equal number of New Primitive Roads.  Failure to restore the locations of these 

temporary roads including the natural grade and revegetation will create a 

permanent blight on the landscape, increase the likelihood that these temporary 

roads will become de facto roads and access points for intrusions into wildlife 

habitat and illegal access to areas, which will increase the potential for human 

caused wildfire as well as create new erosion impacts placing land and wildlife 

habitat at risk.  The lack of specific timeframes for restoration to occur means 

the restoration may not commence until the line is energized. 

      5. 

RECOMMENDED SITE CERTIFICATE CONDITION ONE: 

“Temporary roads will be restored to as close as possible to their natural grade 

and revegetated  commencing within a year of the time they are no longer in use.  
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Restoration will incorporate best management practices to control erosion and 

runoff from the sites and include monitoring of sites until the area is revegetated 

and the ground is stabilized.” 

      6. 

ODOE STATES IN THEIR DOCUMENT THERE IS A NEED TO SPECIFY REQUIREMENTS 

TO ASSURE EMERGENCY VEHICLE ACCESS ,PROVIDE FOR PUBLIC SAFETY AND 

PRECLUDE ENVIRONMENTAL DAMAGES BEYOND THE ROAD SURFACE.  

 EFSC has recommended that Counties and Cities require the developer to  

“Construct and maintain access roads for all-weather use to assure adequate, safe 

and efficient emergency vehicle and maintenance vehicle access to the site. (Model 

Ordinance Page 20) 

       7. 

REASONS THIS SITE CERTIFICATE CONDITION IS NEEDED 

This site certificate condition is especially necessary in Union County given concerns 

regarding the potential for wildfire combined with the data provided by Idaho Power in 

their application regarding the number of days the La Grande weather station reported 

that there was foul weather involving precipitation during a 4 year period.  Their 
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application states that the average for foul weather over the four year period was 22% 

of the time or 80 days per year. (Page 26 of Exhibit X of the application) Construction of 

roads to provide for all weather use will provide for the safety of users as well as 

assuring that use does not result in significant ruts or environmental damages from 

unplanned vehicle intrusion outside the roadway. 

      8. 

RECOMMENDED SITE CERTIFICATE CONDITION TWO TO PROVIDE FOR SAFETY AND 

MINIMIZE ENVIRONMENTAL IMPACTS 

‘All access roads being Improved or newly constructed as permanent or temporary 

access will be constructed to best management standards allowing for all weather use 

by employees and emergency vehicles” 

      9. 

Additional Oregon Statutes Supporting including the site certificate conditions listed 

above: 

--ORS 469.310 (EFSC rules will provide for the Safety and health of citizens); 

-- ORS 469.401(requiring conditions to protect the safety and health of the 

citizens for the period of construction and operation of the development); 
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-- ORS 469.407(2) requiring EFSC rules to implement the policy included in ORS 

469.310. 

 --ORS 469.501(g) (requiring procedures that provide protection of public health 

and safety and (k) (provide requirements that allow communities to provide traffic 

safety for citizens);  

ORS 469.505(2) requires consultation with agencies and local governments 

responsible for administering the statutes, administrative rules or substantial local 

criteria resulting in the need for the proposed site certificate condition.  Note:  In this 

case, the Oregon Department of Transportation, the local county planning 

departments as well as the Oregon Department of Forestry provide requirements for 

construction of roads to accommodate different classes of use  to protect  resources 

and wildlife habitat.  These agencies should be contacted to comment on the 

proposed site certificate conditions in the event the council believes they are not 

necessary.  
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I. INTRODUCTION

Over the years, local government planners have occasionally asked the Oregon Department of
Energy for guidance in planning for energy project development within their jurisdictions. This
guide is a response to those requests, and we hope it will prove helpful to local governments in
planning for energy projects. Because of space and location requirements, most new locally
regulated electric generation projects will likely be located in farm, forest or other county-
controlled rural zones. In contrast, for more urban areas, this guide may be most helpful in the
siting of locally regulated power lines, pipelines and industrial cogeneration projects.

In general, cities and counties have siting authority over energy projects that are below a certain
size or generating capacity. The Oregon Energy Facility Siting Council (“Siting Council”)
regulates larger energy facilities.1 The thresholds for Siting Council jurisdiction are determined
by the Legislature and are defined in Oregon Revised Statutes (ORS) 469.300. The Siting
Council does not regulate hydroelectric development. Instead, the Oregon Water Resources
Commission has the authority to appropriate water and issue licenses for hydroelectric
development.

Though the Siting Council regulates large energy facilities, it would be misleading to say that
local energy project planning is limited to energy projects that have little land use impact. Even
“small” energy projects could cause significant impacts for a city or county. For example,
counties may receive land use applications for wind energy projects that have a generating
capacity of up to 105 megawatts. A 105-megawatt wind energy project would consist of many
large wind turbines spread over many acres of land.

Cities and counties may face planning decisions for the following types of energy projects:

 Thermal power or combustion turbine electric generation projects having a nominal
electric generating capacity of less than 25 megawatts.

 Electric generation projects having a nominal electric generating capacity greater than
25 megawatts but found to be exempt from Siting Council jurisdiction under ORS
469.320(2).

 Wind or solar electric generating projects having a peak generating capacity of less
than 105 megawatts.

 Geothermal electric generating projects with a peak generating capacity of less than
38.8 megawatts.

 Electric transmission and distribution lines carrying less than 230 kilovolts.

 Electric transmission and distribution lines less than 10 miles in length.

 Natural gas or petroleum pipelines less than 16 inches in diameter.

 Natural gas or petroleum pipelines less than 5 miles in length.

 Petroleum product pipelines less than 6 inches in diameter.

                                                
1 Because Oregon law defines the terms “energy facility” and “facility” for statutes relating to the Siting Council’s
jurisdiction (ORS 469.300), we use those terms when talking about development under the Siting Council’s
authority and the term “energy project” when talking about development under a local government’s authority.
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 Petroleum product pipelines less than 5 miles in length.

 Biofuel production facilities, if the fuel produced is capable of being burned to
produce the equivalent of less than six billion Btu of heat a day or if the facility is
otherwise exempt from Siting Council jurisdiction under ORS 469.320(2).

 Wind measurement devices that are not related to energy facilities under Siting
Council jurisdiction.

In addition, a local government may decide to take a broader view of what constitutes an “energy
resource.” For example, energy resources might include not only sources of energy, such as wind
and solar resources, but also energy-related projects or structures such as industrial thermal
loads, transmission line and pipeline corridors and existing small power plants used in
cogeneration or other on-site electricity generation. Local knowledge plays an essential role in
determining the specific energy resources that might be addressed by a local energy ordinance.

The centerpiece of this guide is Section II, the model ordinance for siting energy projects. What
is important in the model ordinance is not the particular language but rather the set of concepts
that the model addresses. Local governments and their planning agencies can adapt the model
ordinance language to the style and format of their existing local land use ordinances. They can
use the concepts presented in this guide as a framework for discussion of public policies that suit
local circumstances and address local energy resources.

By adopting energy ordinances, local governments have the ability to affect energy siting
decisions on facilities that have an impact on their city or county but that are outside of local
regulatory authority. For example, both the Siting Council and the Water Resources Commission
may apply local land use ordinances when they make permitting decisions for energy facilities
under their statutory authority. Thus, through the adoption of a land use ordinance that addresses
energy development, cities and counties have an opportunity to establish local public policy that
will apply not just to locally-regulated projects, but also to all energy facilities within the local
area. See Section V for further discussion of the Siting Council’s use of local land use
ordinances.

In sum, the Oregon Department of Energy hopes this guide will:

 Increase understanding and stimulate consideration of energy project siting needs and
issues common to Oregon cities and counties.

 Increase local regulatory options and local influence in the siting of large energy
facilities through the Siting Council and Water Resources Commission.

 Increase understanding of federal and state laws and their relationships to local land
use planning.

 Help cities and counties coordinate with federal and state agencies in the development
of energy projects or facilities.

 Promote city and county energy resource planning.

 Increase the effectiveness of local land use regulations applicable to the siting of
energy projects or facilities.

A Model Ordinance for Energy Projects is a work-in-progress. The Department welcomes
comments and suggestions from local planning departments to make future versions more useful.
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Please send comments to: John G. White, Oregon Department of Energy, 625 Marion Street NE,
Salem, Oregon, 97301-3737 (e-mail: john.white@state.or.us).

II. MODEL ORDINANCE

In this section, we present a model ordinance for siting energy projects. The concepts expressed
in the model ordinance would likely fit into the conditional use or special use provisions of a city
or county development code. Broad policy statements might belong more appropriately in the
local government’s comprehensive plan. Matters of writing style, formatting and whether a
concept “belongs” in the ordinance or in the comprehensive plan are for the local government to
decide.

Generally applicable provisions of the local government’s development code (for example,
procedures for applying for and granting variances) should be made applicable to energy projects
by appropriate cross-references in the energy project siting provisions. In addition, the local
government may wish to define certain terms contained within the siting provisions, such as
“significant adverse impact,” or compare their use to terms already defined within the local code.

Our purpose is to engender discussion of the issues that may arise for local governments in
planning the development of energy projects. The model ordinance provides a framework of
topics for local governments to think about when drafting local regulations for siting energy
projects.

In the pages that follow in this section, we present the text of the model ordinance in a column on
the left-hand side of the page. On the right-hand side, we provide a “commentary” that describes
the intent and rationale of the model ordinance text, notes policy issues and describes options.
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Section ##
ENERGY PROJECT SITING REQUIREMENTS

##.01 Energy Policy

##.01.01. Planning for Energy Projects

(1) The [county/city] recognizes that new electric power generation
facilities, electric transmission lines and pipelines for natural gas or
petroleum will be needed to support the people and the economy of
the [county/city].

(2) The [county/city] shall plan for the development of energy
resource sites so that development occurs in a timely and orderly
manner, with mitigation of any adverse environmental impacts that
cannot be avoided.

(3) The [county/city] shall coordinate planning for energy projects
with public and privately-owned electric utility companies, with
independent developers and with state and federal agencies,
including the Oregon Department of Energy, the Oregon Water
Resources Department, the Northwest Power Planning Council,
Bonneville Power Administration, the Bureau of Land Management
and the USDA Forest Service.

##.01.02. Protecting Energy Resource Sites

(1) Energy resource sites are sites within the [county/city] where
energy sources could be developed. “Energy sources” are among
the natural resources protected under Statewide Planning Goal 5.
“Energy sources” include naturally occurring locations,
accumulations or deposits of one or more of the following
resources used for the generation of energy: natural gas, surface
water (i.e., dam sites), geothermal, solar and wind areas. The
[county/city] shall evaluate energy sources within the [county/city]
and shall identify significant energy resource sites.

(2) The [county/city] shall maintain an inventory of energy resource
sites as a reference for comprehensive plan amendments, zone

1. Energy Policies
A city or county may choose to adopt policy statements as official
expressions of intent concerning resource conservation and energy
project development. If adopted, policy statements provide
context for the more specific provisions of the planning code. As
well, energy resource policies provide guidance to state and
federal authorities in the interpretation of the jurisdiction’s energy
ordinances.

The definition of “energy sources” (##.01.02) is found in OAR
660-023-0190. Statewide Planning Goal 5 encourages local
governments to maintain an inventory of energy resources. The
administrative rules implementing Goal 5 include a process for
developing an inventory and identifying “significant resource
sites” (OAR 660-023-0030). See further discussion at page 32.
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changes, conditional use permitting, partitioning and subdividing.

(3) The [county/city] shall conserve and protect significant energy
resource sites.

##.01.03. Siting Energy Projects

(1) The [county/city] shall require land use siting review for
proposed electric generating projects that have a nameplate
generating capacity of [50] kilowatts or more and for proposed
electric transmission lines and pipelines for natural gas or
petroleum, except when land use review is under the jurisdiction of
the Oregon Energy Facility Siting Council as described in ORS
469.504 or is pre-empted by a federal agency.

(2) The [county/city] shall avoid duplicating the siting work of other
governmental agencies to the extent the [county/city] standards or
equivalent standards have been addressed by those agencies.
During review of a proposed energy project, the [county/city] may
adopt the reports and findings of other government agencies.

(3) The [county/city] shall be the lead coordinating agency in siting
energy projects located in the [county/city], except for energy
facilities that are under the jurisdiction of the Oregon Energy
Facility Siting Council, the Water Resources Commission or the
federal government.

(4) The [county/city] shall apply its energy project siting standards
through zoning and land development ordinances without
conflicting with the applicable standards of other government
agencies.

The “[50] kilowatts or more” threshold in paragraph (1) is a
placeholder to be replaced with whatever limit the local
government determines appropriate. This limit is the threshold for
applying the siting standards. Generators smaller than the
threshold level would be exempt.

##.02 Purpose

The intent of the standards in this section is to ensure timely and
orderly development of energy projects to meet energy and
economic needs while protecting the environment. These
standards allow the [county/city] to protect the public health, safety
and general welfare of its citizens. These standards comply with
the comprehensive land use plan and with the Statewide Planning

2. Purpose
This ordinance section describes the need for standards relating to
the siting of energy projects. It may refer to compliance with the
local comprehensive plan and the Statewide Planning Goals.
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Goals.

##.03 Exempt Energy Projects

The following types of energy projects have minimal impact on
land, air, water, wildlife, community services and cultural resources
and are therefore exempt from the standards and conditions in this
Section:

(1) Electric generation equipment intended primarily for residential
or agricultural use that has a generating capacity of less than [50]
kilowatts.

(2) Wind turbines intended primarily for residential or agricultural
use that have a generating capacity of less than [50] kilowatts and
that are less than 200 feet in height. A single tax parcel may have
more than one exempt wind turbine.

(3) A wind measurement device that is less than 200 feet in height,
if it is for temporary use for a period not to exceed [24] months.

(4) Photovoltaic panels mounted on residential, commercial or
industrial structures that generate power for that structure.

(5) Photovoltaic panels mounted on poles or the ground that do not
exceed [400] square feet in area and that generate power for an
adjacent residential, commercial or industrial use.

3. Exempt Energy Projects

Some energy projects or equipment may be small enough and
have such minimal impact that they should be exempt from the
detailed standards and additional review steps required by the
ordinance. The model ordinance proposes to exempt smaller
electric generation projects designed for individual property-
owner, agricultural or business use rather than for commercial
power generation.

A higher capacity limit on exempt projects may be appropriate
depending on the desires of the county or city; the “[50]
kilowatts” threshold in paragraphs (1) and (2) is a placeholder to
be replaced with whatever limit the local government determines
appropriate. In specifying a limit, the local government should
consider the generating capacity of commercially-available small-
scale wind turbines.

The 200-foot height restriction in paragraphs (2) and (3) reflect
the aviation safety requirements for warning lights on structures
200-feet-tall or greater.

The “[24] months” threshold in paragraph (3) is illustrative. Local
governments should select an appropriate threshold to define a
temporary facility, considering the duration of wind data a
developer will need to obtain financing.

The 400-square-foot photovoltaic panel size restriction in
paragraph (5) is a placeholder. A larger or smaller area restriction
may be appropriate depending on the typical panel sizes of
commercially-available photovoltaic equipment.

Customer-owned, small energy generation projects that are
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eligible for “net metering” would be exempt, although the local
utility company distributes some of the output to other users.
Oregon’s net metering law (ORS 757.300) applies to solar, wind,
hydroelectric and fuel cell systems that have a generating capacity
of 25 kilowatts or smaller. Net metering allows electricity to flow
through a single meter to and from customers who generate their
own power, which allows an offset of the electricity the customer
uses. The utility company credits the customer at the end of the
billing period for the offsets at the full retail rate or, if the utility
installs a second meter to measure generator output, at the avoided
cost rate.

##.04 Energy Projects Subject to Sections ##.05 through
##.07

(1)The standards and procedures in Sections ##.05 through ##.07
apply to the following types of power generation, transmission and
pipeline projects, except projects that are exempt under Section
##.03:

(a) Thermal power or combustion turbine electric generation
projects with a nominal electric generating capacity of less than
25 megawatts.

(b) Electric generation projects having a nominal electric
generating capacity greater than 25 megawatts found to be
exempt from Oregon Energy Facility Siting Council jurisdiction
under ORS 469.320(2).

(c) Wind generation projects with a nominal electric generating
capacity of less than 105 megawatts.

(d) Wind measurement devices more than 200 feet in height or
intended to be used for more than [24] months.

(e) Solar energy projects with a nominal electric generating
capacity of less than 105 megawatts.

(f) Geothermal energy projects with a nominal electric

4. Covered Energy Projects
The model ordinance lists the types and sizes of energy projects
that are subject to local development standards and permitting.
The projects paragraph (1) describes are outside the jurisdiction of
the Oregon Energy Facility Siting Council (“Siting Council”).
ORS 469.300(11) establishes the jurisdictional thresholds of the
Siting Council by defining “energy facility.”

The Oregon Legislature can change Siting Council jurisdiction
and has done so in the past. To conform to future statutory
changes, a local government should periodically review the
energy ordinance and revise as necessary.

Hydroelectric projects are not included because the Oregon Water
Resources Department and Water Resources Commission have
essentially complete review and approval authority over
hydroelectric projects at the state level.

Permanent wind measurement devices may be constructed as part
of a wind generation project, and these structures would be subject
to the ordinance. Temporary wind measurement devices are
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generating capacity of less than 38.85 megawatts.

(g) Electric transmission and distribution lines carrying less
than 230 kilovolts or less than 10 miles in length.

(h) Natural gas or petroleum pipelines of less than 16 inch
diameter or less than 5 miles in length.

(i) A plant that converts biomass to a gas, liquid or solid
product or combination of such products intended to be used as
a fuel, unless any one of such products is capable of being
burned to produce the equivalent of six billion Btu of heat a day.

(2) The provisions in Sections ##.06 and ##.07 are also “applicable
substantive criteria,” as described in ORS 469.504, for energy
facilities that are subject to the jurisdiction of the Energy Facility
Siting Council.

structures that would be erected to measure the wind resource at a
site before building a wind generation project. Temporary wind
measurement devices (as defined in the section ##.03) would not
be subject to the ordinance.

Subparagraph (1)(i) would apply to ethanol or biodiesel
production plants that have a production capacity below the
jurisdictional threshold of the Siting Council. The language in this
subsection mirrors the definition in ORS 469.300(11)(G). The
limit of “six billion Btu of heat a day” is the equivalent of
approximately 26 million gallons per year of ethanol or 18 million
gallons per year of biodiesel.

Under ORS 469.504(1)(b), the Siting Council may decide whether
a proposed facility complies with the statewide planning goals by
applying the “applicable substantive criteria” recommended by the
“special advisory group” or determined independently by the
Siting Council.

Paragraph (2) provides that the standards of sections ##.06 and
##.07 are designated by the local government as applicable
substantive criteria under ORS 469.504. Several of the provisions
in sections ##.06 and ##.07 address the same concerns as
standards that have been adopted by the Siting Council. In those
instances, the model ordinance provides that, for facilities that are
subject to Siting Council jurisdiction, compliance with the Siting
Council standard would satisfy the requirements of the
corresponding local provision.
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##.05 Permitting Process for Energy Projects

##.05.01. Application

An applicant for a Conditional Use/Special Use permit must submit
an application to the [county/city] Planning Department on the form
prescribed by the Department. An application for approval of an
energy project must include text and maps sufficient to show that
the proposed facility would comply with the General Standards in
Section ##.06 and the applicable Specific Standards in Section
##.07. The application must include the following:

(1) A general description of the proposed energy project, including
a legal description of the property on which the project would be
located.

(2) Maps showing the physical features and land uses of the
project area, both before and after construction of the proposed
energy project. The applicant must include at least one map printed
on a standard 8 1/2" x 11" page. The applicant must include maps
or color photographs that show:

(a) The project area boundaries.

(b) The location, height and dimensions of all existing and
proposed structures and fencing.

(c) The location, grades and dimensions of all temporary and
permanent on-site roads and access roads from the nearest
county or state-maintained road.

(d) State and federal resource lands and other protected areas
near the project site.

(e) Existing topography with contours that vary depending on
the size and slope of the site.

(f) Water bodies, waterways, wetlands and drainage channels.

(g) The location of and distance to residences and other noise
sensitive properties that could be affected by noise generated
by the proposed energy project.

5. The Permitting Process

All cities and counties have ordinances that describe the land use
permitting procedures. We do not suggest that local governments
need to modify their current procedures to accommodate energy
project permitting. The local government could address permitting
process requirements by including a cross-reference to the
applicable section of the local government’s development code.

Subsection ##.05.01 addresses the content of a land use
application for an energy project. It suggests the level of detail
regarding a proposed energy project that an applicant should
provide to the local planning authority. This level of detail could
be included in the development code, if appropriate, or could
serve as guidance to the planning authority to use in designing an
application form.

Because of the size and complexity of energy projects, the local
government should require sufficient maps, documentation of
other permits and licenses needed, development plans and other
information the city or county will need to review the request.

We recommend that planning departments have an informal
procedure for meeting with a potential applicant before the
applicant submits a land use application. Such advance
communication helps the planning department understand the
scope of the project. It also provides an opportunity to answer the
applicant’s questions about standards and application
requirements. This will also help ensure that the applicant submits
adequate information in the application.
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(h) The location and distance to public or private airports or
airstrips.

(i) For a wind power generation facility, copies of all baseline
wildlife studies applicable to the project site.

(j) For a wind power generation facility, the direction of
prevailing winds across the project area.

(3) A list of permits, approvals or other actions that the applicant
has requested or will request from other government agencies or
from public or privately-owned utility companies serving the site.

(4) An explanation of all construction and other development
associated with the proposed energy project and how that
construction and development complies with the approval
standards in Sections ##.06 and ##.07.

(5) A transportation plan showing how vehicles would access the
site and describing the impacts of the proposed energy project on
the local and regional road system during construction and
operation.

(6) A revegetation plan for restoring areas temporarily disturbed
during construction.

(7) A drainage and erosion control plan for construction and
operation developed in consultation with the [county/city] public
works department.

(8) A fire protection plan for construction and operation of the
facility.

(9) A plan to protect any archaeological, historical or cultural sites
or artifacts found at the site.

(10) A description of actions the applicant would take to restore the
site to a useful, non-hazardous condition upon project termination.

(11) A detailed cost estimate for site restoration in current-year
dollars, including an explanation of the basis for cost estimates and
assumptions.
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##.05.02. Avoidance of Duplication

The applicant may incorporate by reference any information
developed or submitted in any other application if the applicant
submits a copy or summary of the referenced material, identifies
the proceeding in which it was submitted and the outcome of that
proceeding and explains the relevance of the information to the
approval standards.

##.05.03. Application Fee

The applicant must pay the appropriate fee [cross-reference to fee
schedule] when the application is submitted to the county.
However, if the applicant is a federal agency, the applicant may
pay the county’s actual cost of processing an application at any
time before the effective date of the county decision.

##.05.04. List of Property Owners

The applicant must submit, with the application, a list of the names
and mailing addresses of all property owners within 500 feet of the
project area (including the route of any related electric transmission
or distribution lines or natural gas or petroleum pipelines).

##.05.05. Notice

Within 10 days after acceptance of the application, the [county/city]
Planning Department shall notify affected property owners and the
public of the pending review of the Conditional Use or Special Use
Permit application for an energy facility.

##.05.06. Decisions

The procedures for review and action for a Conditional Use or
Special Use Permit [cross-reference applicable section of the
development code], including public hearings, apply to energy
projects described in this section.

Subsections ##.05.02 through ##.05.08 address other aspects of
the permitting process in a somewhat cursory manner. We assume
that local governments already have included detailed permitting
procedures in other provisions of the local development codes.
The energy ordinance could cross-reference these provisions.

Some energy projects may proceed in phases or use existing
rights-of-way or other components previously approved to reduce
cumulative impacts. Subsection ##.05.02 allows an applicant to
include by reference studies or information previously submitted
for other projects to avoid duplication of effort.

An energy project may require a higher than normal application
fee to cover staff analysis, issuance of notice and public hearings.
The local government, therefore, may consider adopting a special
fee rate for energy projects.

An energy project may cover several acres, and some projects (for
example, transmission lines, pipelines and wind projects) may
cross zoning boundaries. Subsection ##.05.04 makes the applicant
responsible for compiling a list of nearby property owners for the
purpose of notification. If the scope of the proposed project is
very large, the local government may choose to establish a
broader notification area.

Due to the potential short-term and long-term impacts of energy
projects, a city or county may want to establish different or
additional public notice procedures than subsection ##.05.05
describes. If public hearings are part of the review procedures,
then additional measures, such as published notice, should be
incorporated into special notice requirements for review of an
energy facility.

Subsection  ##.05.06 applies standard procedures to the review of



A  MODEL  ORDINANCE  FOR  ENERGY  PROJECTS

[VERSION 2] – 12 – Oregon Department of Energy

Model Ordinance Commentary

##.05.07. Duration

The applicant must begin substantial construction of the energy
project within [two] years from the date of final Conditional Use or
Special Use approval. This deadline may be extended by
modification of the permit as described in subsection ##.05.08.

##.05.08. Modification

The procedures for modification of the terms and conditions of a
Conditional Use or Special Use permit [cross-reference to
applicable section of the development code] apply to energy
projects.

proposed energy projects. An appropriate cross-reference to
applicable code provisions should be added.

Many cities or counties may limit the duration of a Conditional
Use or Special Use approval to a 12-month period. That is,
construction must begin within one year or the approval will
lapse. The time needed for completion of construction of an
energy facility depends on the demand for energy, negotiation of a
power sales contract, the wholesale price for electricity, the
processing time needed for other state or federal permits or
approvals and other factors. Subsection ##.05.07 requires
substantial construction to begin within “[two] years,” but this is a
placeholder. The local government may choose a deadline for
construction to begin that is longer, or shorter, than the two years
suggested in the model ordinance provision.

##.06 General Standards for Energy Projects

The following standards apply to review and approval of all energy
projects described in Section ##.04. The applicant for a Conditional
Use or Special Use permit must demonstrate that the energy
project meets these standards. In addition, the applicant must
demonstrate compliance with the Specific Standards in Section
##.07. The provisions in Section ##.06 are “applicable substantive
criteria,” as described in ORS 469.504, for energy facilities that are
within the jurisdiction of the Energy Facility Siting Council.

6. General Standards
The planning approach of the model ordinance assumes that the
local government would review proposed energy projects to
assess potential impacts or conflicts with other land uses and to
establish site-specific conditions, rather than allow the use
outright in a zone. The local government may choose to allow
some types of energy projects in some zones or may choose to
prohibit some types of energy projects in some zones.

The “General Standards” apply to all non-exempt energy projects
described in the model ordinance. These standards cover typical
concerns that local governments might have about such land uses.
The local government would determine whether these standards
are satisfied before approving a permit for the proposed energy
project. In addition, the local government would determine
whether the proposed energy project complies with the “Specific
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Standards” in section ##.07.

Some concerns that we might otherwise include here are likely
covered under land use provisions that the local government has
already adopted in other sections of the local land use code. For
example, the local government might choose to address seismic
issues under the building permit process rather than adopt a
seismic standard in the energy ordinance.

##.06.01. Comprehensive Plan

The site of the proposed energy project:

(1) Is in an area designated in the [county/city] comprehensive land
use plan as suitable for an energy project of the size and type
proposed, or

(2) Complies with other applicable policies of the local
comprehensive plan and with the Statewide Planning Goals.

(a) Comprehensive Plan (##.06.01)

Paragraph (1) of this standard applies if the applicant proposes to
locate an energy project in an area that the local government has
previously determined appropriate for such uses. Paragraph (2)
provides an alternative if the adopted comprehensive plan does
not designate specific areas for siting energy projects. Paragraph
(2) precludes energy projects in areas where the comprehensive
plan specifically prohibits such use.

Statewide Planning Goal 5 requires local governments to have a
program to identify and protect energy resource sites within their
jurisdiction. See further discussion at page 32.

##.06.02. Federal and State Protected Areas

(1) The proposed site of the energy project is not on federal or
state protected lands or special resource areas unless the
applicant provides documentation from the responsible federal or
state management agency that either:

(a) The responsible management agency has reviewed the
proposed facility, and the agency has authorized the facility
developer to proceed, or

(b) The proposed facility is an accessory facility to an existing
permitted use on the federal or state land, and the responsible
management agency will permit a change or addition to the

(b) Federal and State Protected Areas (##.06.02)

Except in limited circumstances, this provision prohibits energy
projects in federal and state protected areas or on special resource
lands such as parks, wildlife refuges, scenic areas, research areas
and similar areas. A local government may choose to include a
definition of “special resource areas” in this section or in a
separate “definitions” section of the local code. Paragraph (1)
requires the applicant to provide documentation that the
responsible management agency has approved the development.

Subsection ##.06.02 addresses potential adverse effects of an
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existing use.

(2) For facilities subject to Energy Facility Siting Council
jurisdiction, a finding by the Council that a proposed energy facility
meets the Council’s Protected Areas standard, OAR 345-022-0040,
satisfies the requirements of paragraph (1).

energy project on federal and state protected areas. A Siting
Council standard also addresses this concern. To avoid
duplication, paragraph (2) provides that, for facilities subject to
the Siting Council’s jurisdiction, the requirements of the
paragraph (1) are met if the Siting Council finds that a proposed
energy facility meets its Protected Areas standard.

##.06.03. Coordination and Documentation.

The applicant has provided the county with copies of all
applications for state and federal permits and licenses at the time
of submitting a [county/city] Conditional Use or Special Use
application or within 30 days after receiving notice of an incomplete
application. Upon the issuance of any state and federal permits or
licenses, biological opinions, records of decision, memoranda of
understanding, exemptions, variances or other similar
authorizations or approvals related to the proposed energy project,
the applicant shall provide copies of these documents to the
planning authority.

(c) Coordination and Documentation (##.06.03)

An applicant for a permit to construct a proposed energy project
will need various state and federal permits, licenses and
authorizations that cover conditions or concerns that are beyond
the scope of local planning. This standard requires the applicant to
submit documentation of applications to state or federal agencies
at the time the local land use application is submitted or within 30
days after receiving notice of an incomplete application.
Requiring submittal of the documents at the beginning of the local
review will help the local government conduct a timely review
and coordinate with the actions of state and federal agencies.

The 120-day (ORS 227.178) or 150-day (ORS 215.427) city or
county time limit to act on a land use application starts when an
application is “complete.” The local government might specify
that an application is complete when the documentation has been
submitted.

This provision further requires the applicant to submit copies of
permits and other relevant documentation upon issuance by the
responsible agency.
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##.06.04. Exclusive Farm Use Land

(1) If the site of a proposed power generating project is in an
Exclusive Farm Use zone, the proposed project complies with the
standards in ORS 215.296(1) and OAR 660-033-130(17) or 660-
033-130(22).

(2) If the proposed project is a transmission line or pipeline in an
Exclusive Farm Use zone, the proposed project complies with the
standards in ORS 215.275.

(3) The applicant shall record in the [county/city] property records a
Covenant Not to Sue with regard to generally accepted farm
practices.

(4) Notwithstanding paragraph (1), if the facility is within the
jurisdiction of the Energy Facility Siting Council, the exception
provisions of ORS 469.504(2) apply.

(d) Exclusive Farm Use Land (##.06.04)

“Commercial utility facilities for the purpose of generating power
for public use by sale” are allowed on Exclusive Farm Use land
subject to acreage limits in OAR 660-033-0130 (12 acres on high
value farmland and 20 acres on non-high-value farmland, unless a
Goal 3 exception is taken). In practice, the application of this
provision requires the permitting authority to decide whether to
treat some components of the proposed project (such as access
roads or transmission interconnection lines) as separate from the
“power generation facility” for purposes of OAR 660-033-0130.

Under ORS 215.296, a “commercial utility facility for the purpose
of generating power for public use by sale” must not force a
significant change in accepted farm or forest practices on
surrounding lands or significantly increase the cost of accepted
farm or forest practices.

Paragraph (4) clarifies the applicable exceptions process. The
statute, ORS 469.504(2), describes the findings that the Siting
Council must make to take an exception to a statewide planning
goal for facilities under its jurisdiction. The statute provides that
those findings apply, notwithstanding ORS 197.732, which states
the findings that a local government must make to take a goal
exception. This paragraph makes clear that ORS 469.504(2)
applies to all exceptions decisions made by the Siting Council.

##.06.05. Forest Land

(1) If the site of a proposed energy project is in a forest zone or
mixed farm and forest zone, the proposed use complies with OAR
660-006-0025(4).

(2) Notwithstanding paragraph (1), if the facility is within the
jurisdiction of the Energy Facility Siting Council, the exception

(e) Forest Land (##.06.05)

This standard reflects administrative rules regarding how much
land can be used for a non-forest use. OAR 660-006-0025(4)(j)
allows a “power generation facility” in forest land, subject to a
limit of ten acres, unless a Goal 4 exception is taken. OAR 660-
006-0025(4)(q) allows electric transmission lines with right-of-
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provisions of ORS 469.504(2) apply. way widths of up to 100 feet and new “distribution lines”

(including gas or oil lines) with rights-of-way of 50 feet or less in
width.

Paragraph (2) clarifies the applicable exceptions process. The
statute, ORS 469.504(2), describes the findings that the Siting
Council must make to take an exception to a statewide planning
goal for facilities under its jurisdiction. The statute provides that
those findings apply, notwithstanding ORS 197.732, which states
the findings that a local government must make to take a goal
exception. This paragraph makes clear that ORS 469.504(2)
applies to all exceptions decisions made by the Siting Council.

##.06.06. Overlay or Combining Zones

If the site of the proposed energy project is subject to an overlay
zone, the proposed use meets or exceeds the applicable standards
in the overlay zone.

(f) Overlay or Combining Zones (##.06.06)

This standard recognizes that there may be local resource overlay
zones that have separate land use standards. If an applicant
proposes to locate an energy project within an overlay zone (such
as a flood hazard area, steep slope area, riparian protection
corridor, conservation reserve area or scenic corridor), then the
standards of the overlay zone would apply to the energy project.

##.06.07. Air Safety

For all structures that are more than 200 feet above grade or that
exceed airport imaginary surfaces as defined in OAR Chapter 738,
Division 70, the proposed facility complies with the air hazard rules
of the Oregon Department of Aviation. The applicant shall notify the
Department of Aviation and the Federal Aviation Agency of the
proposed facility and shall submit documentation to the planning
authority of any air safety conditions required by those agencies.

(g) Air Safety (##.06.07)

This standard applies to tall structures such as exhaust stacks and
wind turbine towers that are more than 200 feet in height. The
Federal Aviation Agency and the Oregon Department of Aviation
require these structures to have lighted warning beacons.

##.06.08. Interference with Communications

Operation of the energy project would not create conditions that
unduly reduce or interfere with public or private television, radio,
telemetry or other electromagnetic communication signals. If undue

(h) Interference with Communications (##.06.08)

A power generation facility or transmission line may cause
interference with wireless communications. Although an energy
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reduction or interference occurs, the applicant must restore
reception to the level present before operation of the energy
project.

project would be designed to prevent such interference, it may not
be possible to determine whether such an effect occurs until after
the facility is operating.

##.06.09. Noise

The proposed energy project complies with the noise regulations in
OAR Chapter 340, Division 35. The applicant must submit a
qualified expert’s analysis and written report.

(i) Noise (##.06.09)

The Oregon Environmental Quality Commission (EQC)
administrative rules regulate noise from industrial sources,
including power generation projects. Local governments may rely
on the EQC rules or adopt their own local noise standards.
Although the EQC rules are in effect, the Department of
Environmental Quality no longer has resources to administer a
noise regulation program. Therefore, enforcement is a matter of
local authority. The model ordinance standard requires
compliance with the EQC rules.

##.06.10. Visual Impact

(1) The applicant has reduced the visual impact of construction and
operation of the proposed energy project to the extent practical by
methods that may include, but are not limited to, the following:

(a) Avoiding state or federal scenic areas and significant visual
resources listed in the comprehensive plan.

(b) Building the energy project near the edge of contiguous
timber areas or using the natural topography to obscure the
project.

(c) Using materials and colors that blend with the background
unless otherwise required by the Federal Aviation
Administration or the Oregon Department of Aviation.

(d) Retaining or planting vegetation to obscure views of the
energy project; and

(e) Setting the energy project back from the edge of public
arterial rights-of-way and from Type F and Type D streams.

(2) For facilities subject to Energy Facility Siting Council

(j) Visual Impact (##.06.10)

This standard allows the local government to consider standards to
mitigate the visual impact of a proposed energy project in a
designated scenic area or corridor. The local government may
need to designate visual resources it considers “significant” and
include that information in its comprehensive plan.

This standard refers to type D and F streams. Oregon Department
of Forestry rules define these resources in OAR 629-635-0200.

Some of these general standards on visual impact may not be
appropriate for wind energy projects. Section ##.07.01 of the
model ordinance suggests other visual standards for wind energy
projects.

Paragraph (1) addresses potential adverse effects of an energy
project on scenic areas. A Siting Council standard also addresses
this concern. To avoid duplication, paragraph (2) provides that,
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jurisdiction, a finding by the Council that a proposed energy facility
meets the Council’s Scenic and Aesthetic Values standard, OAR
345-022-0080, satisfies the requirements of paragraph (1).

for facilities subject to the Siting Council’s jurisdiction, the
requirements of the paragraph (1) are met if the Siting Council
finds that a proposed energy facility meets its Scenic and
Aesthetic Values standard.

##.06.11. Scenic Area Corridor.

(1) The proposed energy project is not within a formally-designated
scenic corridor. Scenic corridors include federal or state scenic
byways, scenic highways, scenic areas, scenic waterways and
local scenic view corridors listed in the comprehensive plan.

(2) If the proposed energy project is adjacent to a formally-
designated scenic corridor, the applicant agrees to implement
mitigation measures that would protect the resource values of the
designated scenic corridor as a condition of approval. Such
measures may include, but are not limited to, using colors that
blend with the background, setting the development back from a
right-of-way or stream corridor, using the natural topography to
screen the energy project and retaining or planting vegetation that
would obscure the view of the energy project within the scenic
corridor.

(3) For facilities subject to Energy Facility Siting Council
jurisdiction, a finding by the Council that a proposed energy facility
meets the Council’s Scenic and Aesthetic Values standard, OAR
345-022-0080, satisfies the requirements of paragraphs (1) and (2).

(k) Scenic Area Corridor (##.06.11)

This standard requires the applicant to consider the effect of a
proposed energy project on nearby local, state or federal scenic
corridors. Many parts of Oregon have designated state or federal
scenic highways or scenic byways. An energy project within or
near a corridor could adversely affect the scenic value of the
corridor.

Paragraphs (1) and (2) address potential adverse effects of an
energy project on scenic areas. A Siting Council standard also
addresses this concern. To avoid duplication, paragraph (3)
provides that, for facilities subject to the Siting Council’s
jurisdiction, the requirements of the paragraphs (1) and (2) are met
if the Siting Council finds that a proposed energy facility meets its
Scenic and Aesthetic Values standard.

##.06.12. Fish, Wildlife and Native Plant Protection

(1) The proposed energy project can be designed, constructed and
operated without significant adverse impact to fish, wildlife and
native plant resources, including fish and wildlife habitat, migratory
routes and state or federally-listed threatened or endangered fish,
wildlife or plant species. The applicant agrees to implement
monitoring and mitigation actions that the planning authority
determines appropriate after consultation with the Oregon
Department of Fish and Wildlife and the Oregon Department of
Agriculture.

(l) Fish, Wildlife and Native Plants (##.06.12)

This standard provides for the protection of fish and wildlife
habitat and sensitive fish, wildlife and plant species. The standard
provides for consultation with the Oregon Department of Fish and
Wildlife (ODFW) and the Oregon Department of Agriculture
(ODA) to determine appropriate monitoring and mitigation
actions. Appropriate actions are actions that would avoid or
mitigate for significant adverse impact on fish, wildlife or native
plant resources. ODFW has adopted rules and standards to
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(2) For facilities subject to Energy Facility Siting Council
jurisdiction, findings by the Council that a proposed energy facility
meets the Council’s Fish and Wildlife Habitat standard, OAR 345-
022-0060, and Threatened and Endangered Species standard,
OAR 345-022-0070, satisfy the requirements of paragraph (1).

“mitigate impacts to fish and wildlife habitat caused by land and
water development actions” in OAR Chapter 635, Division 415.
Under ORS 496.172, ODFW maintains a list of threatened or
endangered fish and wildlife species and a list of state sensitive
species. Under ORS 564.105, ODA maintains a list of threatened
or endangered plant species.

The local development code may already define special overlay
zones (such as zones for habitat protection or migratory
corridors), and the standards applicable to those overlay zones
may take precedence under subsection ##.06.06.

Paragraph (1) addresses potential adverse effects of an energy
project on wildlife. Siting Council standards also address these
concerns. To avoid duplication, paragraph (2) provides that, for
facilities subject to the Siting Council’s jurisdiction, the
requirements of the paragraph (1) are met if the Siting Council
finds that a proposed energy facility meets its Habitat standard
and Threatened and Endangered Species standard.

##.06.13. Fire Protection

The applicant agrees to implement fire protection measures for the
construction and operation of the energy project that are
acceptable to the [county/city] and other land management
agencies adjacent to the proposed energy project, if any. For
power generation projects, the applicant must have an approved
fire prevention or protection plan in place with the [county/city] or
local fire protection district during construction and operation.

(m) Fire Protection (##.06.13)

Many rural areas have volunteer fire protection districts. Some
sparsely populated areas may not have any organized fire
protection district. This standard addresses fire protection for the
energy project and surrounding public lands. Fire protection
measures would be included as conditions on the land use permit.

##.06.14. Access and Parking

The applicant agrees to implement adequate plans to:

(1) Use existing roads for access to the extent practical and avoid
construction of on-site roadways as much as possible.

(2) Restore the natural grade and revegetate any temporary access

(n) Access and Parking (##.06.14)

The objectives of this standard are to reduce the impact from new
road construction and to provide for year-round access by
emergency vehicles. The local government could add a cross-
reference here to other parking or access provisions in the local
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roads, equipment staging areas and field office sites used during
construction of the energy project. The applicant must specify the
type and amount of seed or plants used to revegetate the disturbed
areas and a timeline to complete this work.

(3) Construct and maintain access roads for all-weather use to
assure adequate, safe and efficient emergency vehicle and
maintenance vehicle access to the site.

code. In addition, the standard provides for restoration of areas
temporarily disturbed during construction, such as temporary
access roads and construction laydown areas.

##.06.15. Local Roads

The applicant has secured, or can secure, all necessary approvals
from the local government or the State Highway Division of access
points for project roads and parking areas at the project site.

(o) Local Roads (##.06.15)

This standard provides for local or state control of access points to
and from an energy project or operations area. The construction of
the proposed energy project may require the use of large trucks
and cranes that need a larger-than-normal turning radius. In
addition, the size and weight of construction equipment may
damage local roads – particularly the edges and shoulders – and
bridges. The local government may include a permit condition
requiring the applicant to repair any road damage from
construction vehicles.

##.06.16. Protection of Historical and Cultural Resources

(1) Construction and operation of the proposed energy project
would not cause significant adverse impact to historical and cultural
resources identified by the State Historic Preservation Office or
identified in the local comprehensive plan or cultural resource
inventory. The applicant agrees to implement a plan to preserve
any previously undiscovered archeological, historical or cultural
artifacts discovered during construction or operation of the energy
project in compliance with applicable county, state and federal law.

(2) For facilities subject to Energy Facility Siting Council
jurisdiction, a finding by the Council that a proposed energy facility
meets the Council’s Historic, Cultural and Archaeological
Resources standard, OAR 345-022-0090, satisfies the
requirements of paragraph (1).

(p) Protection of Historical and Cultural Resources (##.06.16)

This standard requires the applicant to protect historical and
cultural resources identified by the state or included in the local
government’s cultural resources inventory. The applicant must
have a plan on file that describes how newly discovered artifacts
would be cataloged and protected. If the energy project could
disturb traditional tribal lands, the city or county should include a
requirement of consultation with the affected tribes.

If artifacts are discovered during construction, state law requires a
halt to construction activities and notification of the Oregon State
Historic Preservation Officer to protect previously unidentified
cultural resources (ORS 97.745 and 358.920). The model
ordinance, in addition, requires notification of the local
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government.

Paragraph (1) addresses potential adverse effects of an energy
project on historic and cultural resources. A Siting Council
standard also addresses this concern. To avoid duplication,
paragraph (2) provides that, for facilities subject to the Siting
Council’s jurisdiction, the requirements of the paragraph (1) are
met if the Siting Council finds that a proposed energy facility
meets its Historic, Cultural and Archaeological Resources
standard.

##.06.17. Erosion and Sediment Control

The applicant agrees to conduct all roadwork and other site
development work in compliance with a National Pollutant
Discharge Elimination System (NPDES) permit as required by
Oregon Department of Environmental Quality regulations. The
applicant must have an NPDES permit and an erosion and
sediment control plan before beginning construction. The plan must
include both general “best management practices” for erosion
control during and after construction and permanent drainage and
erosion control measures to prevent damage to local roads or
adjacent areas and to minimize sediment run-off into waterways.

(q) Erosion and Sediment Control (##.06.17)

Ground disturbance caused by the construction of the energy
project and associated access roads, pipelines or transmission lines
can lead to erosion and add sediment to waterways. This standard
requires that an erosion and sediment control plan be in place
before construction, if required by Department of Environmental
Quality regulations. Typical mitigation and control measures are
straw bales or rounds, erosion control fences, topography change
and seeding of disturbed areas. This section could include cross-
references to other development code sections that address
erosion.

An NPDES 1200-C stormwater runoff permit is required for
construction on any site that is one acre or more in area (OAR
340-045-0033(10)(i)).

In addition, the energy project may require an NPDES 1200-Z
stormwater runoff permit for operation or a state Water Pollution
Control Facilities (WPCF) permit issued by DEQ.

##.06.18. Protection of Wetlands

Construction of the proposed energy project would not have a
(r) Wetlands (##.06.18)

The Oregon Removal-Fill Law (ORS 196.800 through 990) and
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significant adverse impact on wetlands. regulations adopted by Division of State Lands (OAR 141-085-

0005 through 141-085-0090) protect wetland areas. A permit is
required if 50 cubic yards or more of material is removed, filled or
altered within any waters of the state at the proposed site

##.06.19. Weed Control

The applicant agrees to implement a plan for weed control during
construction and operation of the proposed energy project.

(s) Weed Control (##.06.19)

Ground disturbance during construction of the energy project and
associated access roads, pipelines or transmission lines exposes
areas for weeds to become established. The spread of noxious
weeds is a serious problem, especially in rural areas of the state.
For counties with a large agricultural base, an invasion of weeds
can affect the value of cropland. This standard requires the
applicant to implement a plan for weed control. This section could
also include cross-references to other code sections that address
weed control.

##.06.20. Dust Control

The applicant agrees to construct all non-paved temporary or
permanent on-site roads and staging areas using compacted base-
rock and gravel. During the site development and construction, the
applicant must regularly water roads and staging areas as
necessary to minimize dust and wind erosion.

(t) Dust Control (##.06.20)

Airborne dust can be a health and safety issue, especially in the
dryer parts of the state. Requiring a rock base for roadways and
staging areas reduces dust from vehicles and construction activity.
In addition, construction contractors may have to use water for
dust suppression in windy areas.

##.06.21. Signs

The applicant agrees not to erect outdoor displays, signs or
billboards within the energy project site, except:

(1) Signs required for public or employee safety or otherwise
required by law.

(2) No more than two signs relating to the name and operation of
the energy project; and

(3) Signs specifically approved in the land use permit.

(u) Signs (##.06.21)

This standard allows for project identification signs and signs
required for safety but generally prohibits other signs and outdoor
displays. The local government could add a cross-reference to
other provisions of the local development code regarding signage.
The model ordinance language includes flexibility for the
planning authority to allow additional signage if special
circumstances warrant.
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##.06.22. Termination and Decommissioning

(1) The applicant agrees to the following as conditions of the land
use permit:

(a) If the applicant ceases operation of the energy project or
begins, but does not complete, construction of the project,
the applicant shall restore the site according to a plan
approved by the planning authority. The applicant shall
submit a plan that ensures that the site will be restored to a
useful, non-hazardous condition without significant delay,
including but not limited to the following:

(i) Removal of aboveground and underground equipment,
structures and foundations to a depth of at least three feet
below grade. Underground equipment, structures and
foundations need not be removed if they are at least three
feet below grade and do not constitute a hazard or interfere
with agricultural use or other resource uses of the land.

(ii) Restoration of the surface grade and soil after removal of
aboveground structures and equipment.

(iii) Removal of graveled areas and access roads.

(iv) Restoration of surface grade and soil.

(v) Revegetation of restored soil areas with native seed
mixes, plant species suitable to the area, consistent with the
[county/city]’s weed control plan.

(vi) For any part of the energy project on leased property, the
plan may incorporate agreements with the landowner
regarding leaving access roads, fences, gates or buildings in
place or regarding restoration of agricultural crops or forest
resource land.

(vii) The plan must provide for the protection of public health
and safety and for protection of the environment and natural
resources during site restoration.

(viii) The plan must include a schedule for completion of site

(v) Termination and Decommissioning (##.06.22)

An applicant might begin construction of an energy project but
fail to complete it; or an applicant might operate a completed
energy project for a time and then shut it down. This standard
requires the applicant to restore the site if construction stops
before completion or the energy project is shut down. In addition,
the standard provides financial protection to the local government
if the applicant fails to restore the site.

Paragraph (1) addresses termination and decommissioning of
energy projects. The financial assurance provided by paragraph
(1)(b) would protect the local government from the cost of site
restoration, if the applicant fails to restore the site as required
under paragraph (1)(a).

A Siting Council standard also addresses this concern. To avoid
duplication, paragraph (2) provides that, for facilities subject to
the Siting Council’s jurisdiction, the requirements of paragraph
(1) are met if the Siting Council finds that a proposed energy
facility meets its Retirement and Financial Assurance standard. In
addition, a financial assurance bond or letter of credit is a
mandatory condition in all site certificates (OAR 345-027-
0020(8)). This site certificate condition protects both the local
government and the state from the cost of site restoration.
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restoration work.

(b) Before beginning construction of the energy project, the
applicant must submit a bond or letter of credit in a form and
amount satisfactory to the [county/city], assuring the
availability of adequate funds to restore the site to a useful,
non-hazardous condition, if the operator fails or is otherwise
unable to restore the site as required by the permit.

(c) The amount of the bond or letter of credit shall be adjusted
for inflation using the U.S. Gross Domestic Product Implicit
Price Deflator, Chain-Weight, as published in the Oregon
Department of Administrative Services’ “Oregon Economic
and Revenue Forecast,” or by any successor agency (the
“Index”). The applicant shall increase the amount of the
bond or letter of credit annually by the percentage increase
in the Index and shall pro-rate the amount within the year to
the date of retirement. If at any time the Index is no longer
published, the [county/city] shall select a comparable index
for adjusting the amount.

(d) The certificate holder shall describe the status of the bond
or letter of credit in an annual report submitted to the
county/city.

(e) The bond or letter of credit shall not be subject to revocation
or reduction before retirement of the energy project site.

(2) For facilities subject to Energy Facility Siting Council
jurisdiction, a finding by the Council that a proposed energy facility
meets the Council’s Retirement and Financial Assurance standard,
OAR 345-022-0050, satisfies the requirements of paragraph (1).

##.07 Specific Standards for Energy Projects

The following standards apply to specific types of energy projects
described in Section ##.04. These standards apply in addition to
the General Standards in Section ##.06. The planning authority
must find that the proposed energy project meets the applicable
Specific Standards before issuing a Conditional Use/Special Use
permit. The provisions in this section are “applicable substantive

7. Specific Standards
In addition to the general standards described above, the energy
project siting ordinance might include specific standards
applicable to particular types of energy projects. These standards
are supplemental requirements applicable to particular types of
energy projects in addition to the requirements of the general
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criteria,” as described in ORS 469.504, for energy facilities that are
within the jurisdiction of the Energy Facility Siting Council.

standards.

The local government may determine that not every type of
energy project requires additional specific standards. The general
standards alone may be adequate for some energy projects, such
as small natural gas or biogas-fueled generator sets.

To illustrate the concept, the model ordinance includes specific
standards for the following types of energy projects: cogeneration
projects, wind energy generation, solar electric generation,
transmission lines and natural gas or petroleum product pipelines.

##.07.01. Wind Energy Generation

(1) Visual Impact: To the extent practical, the proposed wind
energy project has been designed to minimize visual impact by:

(a) Using underground electric collection lines (transmission
lines that connect each turbine to a substation).

(b) Using turbine towers of uniform design, color and height.

(c) Using the minimum lighting necessary for safety and
security purposes in addition to aviation warning lights required
by federal or state law.

(d) Using appropriate techniques to prevent casting glare from
the on-site area lighting.

(e) Using existing roads to provide access to the site, or if new
roads are needed, minimizing the amount of land used for new
roads and locating roads to reduce visual impact and other
adverse environmental impacts such as erosion.

(f) Using existing substations, or if new substations are
needed, minimizing the number of new substations.

(2) Wildlife Resources: The proposed wind energy project has been
designed to reduce the likelihood of significant adverse effects on
wildlife and wildlife habitat. Measures to reduce significant impact
may include, but are not limited to, the following:

(a) Wind Energy Generation (##.07.01)

Under section ##.03, the model ordinance exempts wind turbines
intended primarily for residential or agricultural use that have a
generating capacity of less than 50 kilowatts and that are less than
200 feet in height. The 50-kilowatt limit is a placeholder to be
replaced with whatever limit the local government determines
appropriate.

The model ordinance is intended to apply to commercial-scale
wind turbines. These turbines are likely to be large (exceeding 200
feet in overall height). The electric generating capacity of each
turbine is likely to exceed 500 kilowatts (0.5 megawatts).
Commercial wind generation turbines now operating in Oregon
range from 0.66 megawatts to 1.5 megawatts each. Wind energy
generation projects are likely to include multiple turbines operated
together within the project site.

The visual impact of wind energy projects can be an issue of
concern, especially when the applicant proposes to locate wind
turbines near residential or urban areas. To some, the visual
impact of the required aviation warning lights is more disturbing
than the sight of wind turbines themselves during the daytime. A
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(a) Conducting biologically appropriate baseline wildlife surveys
in the areas affected by the proposed wind energy project to
determine wildlife species present and patterns of habitat use.

(b) Selecting turbine locations to reduce the likelihood of
significant adverse impacts on wildlife based on expert analysis
of baseline data.

(c) Designing turbine towers to reduce horizontal surfaces for
perching.

(d) Designing turbine towers and pad-mounted transformers to
avoid creation of artificial habitat or shelter for raptor prey.

(e) Spreading gravel on turbine pad areas to minimize weeds
and to avoid creation of habitat for raptor prey.

(f) Using anti-perching protection devices on transmission line
support structures and appropriate spacing of conductors.

(g) Avoiding construction activities near raptor nesting locations
during sensitive breeding periods and using appropriate no-
construction buffers around known nest sites.

(h) Developing a plan for post-construction monitoring of the
wind energy project site using appropriate survey protocols to
measure the impact of the project on wildlife in the area.

(3) Public Safety: The proposed wind energy project has been
designed and will be operated to protect public safety by measures
that may include, but are not limited to, the following:

(a) Designing turbine blades so that at the closest point, the
sweep of the blades is at least 20 feet above the tallest existing
or foreseeable obstruction to blade movement.

(b) Designing, constructing and operating the facility to exclude
the public from close proximity to turbine blades and electrical
equipment.

(c) Designing, constructing and operating the facility to protect
against structural failure of the turbine tower or blades that
could endanger the public safety.

city or county may restrict the location of wind energy projects
through zoning designations as a means of addressing visual
impact. Within an approved zone, little can be done to mitigate the
visual impact of large wind turbines. To use the wind resource
effectively, turbines must be placed in open terrain, often on high
ground, and the turbine towers must be of sufficient height to
operate efficiently and safely.

Paragraph (2) addresses the potential for adverse impacts on
wildlife, particularly birds and bats. This has been a significant
issue in the siting of wind energy projects. Because baseline
wildlife surveys are essential to determine whether a proposed site
is appropriate for wind development, they should be required.
Such surveys identify the species of wildlife present in the area
(including any threatened or endangered species) and patterns of
habitat use by wildlife. Baseline surveys can provide information
about migratory species and nesting areas. Having this
information enables the wind project developer to design the
location of turbines and accessory facilities to reduce the
likelihood of significant adverse impact on wildlife. The local
government should consult with the Oregon Department of Fish
and Wildlife regarding the protocols for baseline wildlife surveys
and the potential for adverse impacts on wildlife and wildlife
habitat.

Post-construction monitoring surveys are important to determine
the statistical fatality rate among avian and bat species for
comparison with wind generation projects in other areas.
Mitigation of significant adverse impacts should be considered if
higher-than-average fatality rates occur.

Although large-scale wind turbines are designed to be safe in
operation, paragraph (3) suggests specific standards to protect
public safety. Setback requirements in paragraph (4) provide a
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(d) Restricting public access to the interior of tubular turbine
towers by installing locked access doors.

(4) Setback: The proposed wind energy project has been designed
so that all above-ground parts of the nearest wind turbine structure
are set back from the property line by a distance that is at least 1.5
times the height of the wind turbine structure, including the rotor-
swept area, except when the wind energy project extends onto the
abutting property.

(5) For facilities subject to Energy Facility Siting Council
jurisdiction, a finding by the Council that a proposed wind energy
facility meets all requirements necessary for a site certificate
satisfies the requirements of paragraphs (1) through (4).

buffer between wind turbines and neighboring properties,
residences or areas accessible to the public. Most existing wind
energy projects have been located on private land so that the area
in proximity to turbine towers is not accessible without landowner
permission. The local government may decide that existing
setback ordinances in other parts of the local development code
are adequate. In remote rural areas, exceptions to the setback
requirements may be justified.

Paragraph (5) applies to facilities subject to the Siting Council’s
jurisdiction. If a proposed energy facility meets all requirements
necessary for the Council to issue a site certificate, then the
concerns addressed by subsection ##.07.01 would be addressed by
corresponding site certificate requirements. These requirements
include specific standards for wind facilities (OAR 345-024-0010
and -0015), in addition to the Council standards in OAR Chapter
345, Division 22.

##.07.02. Solar Energy Generation

 (1) Acreage: The proposed solar energy project would occupy less
than [40] acres on land zoned for commercial or industrial use or
less than [20] acres on land zoned for Exclusive Farm Use.

(2) Ground Leveling: The proposed solar energy project has been
designed and would be constructed so that ground leveling is
limited to those areas needed for effective solar energy collection
and so that the natural ground contour is preserved to the greatest
extent practical.

(3) Wildlife Resources: The proposed solar energy project has
been designed to reduce the likelihood of significant adverse
effects on wildlife and wildlife habitat. Measures to reduce
significant impact may include, but are not limited to, the following:

(a) Designing foundations and support structures for solar
equipment to avoid creation of artificial habitat or shelter for

(b) Solar Energy Generation (##.07.02)

Under section ##.03, the model ordinance exempts solar electric
equipment (photovoltaic panels) that are mounted on the roof of
residential, commercial or industrial structures and that generate
electric power solely for that structure. It also exempts
photovoltaic panels mounted on poles or on the ground that do not
exceed the specified size limit and that generate power solely for
an adjacent residential, commercial or industrial use.

Solar devices designed to provide domestic hot water are excluded
from consideration here.

Solar-thermal generation technology involves a large array of
mirrors or other solar concentrating devices (heliostats) that are
designed to direct solar radiation on water or another working
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raptor prey.

(b) Controlling weeds to avoid the creation of artificial habitat
suitable for raptor prey.

(c) Using anti-perching protection devices on transmission line
support structures and appropriate spacing of conductors.

(d) Avoiding construction activities near raptor nesting locations
during sensitive breeding periods and using appropriate no-
construction buffers around known nest sites.

(e) Using suitable methods such as coloration or sound-
producing devices to discourage birds from entering areas of
concentrated solar energy near solar-thermal mirrors or other
devices that concentrate solar radiation.

(4) A finding by the Energy Facility Siting Council that a proposed
energy facility meets the Council’s Fish and Wildlife Habitat
standard, OAR 345-022-0060, satisfies the requirements of
paragraph (3).

(5) Misdirection of Solar Radiation: The proposed solar energy
project has been designed and would be operated to prevent the
misdirection of concentrated solar radiation onto nearby property,
public roads or other areas accessible to the public.

(6) Public Safety: The proposed solar energy project has been
designed and will be operated to protect public safety, including
development and implementation of a plan of operating procedures
to prevent public access to hazardous areas.

(7) Airport Proximity: The proposed solar energy project is not
located adjacent to, or within, the control zone of any airport.

(8) Cleaning Chemicals and Solvents: During operation of the
proposed solar energy project, all chemicals or solvents used to
clean photovoltaic panels or heliostats would be low in volatile
organic compounds and the operator would use recyclable or
biodegradable products to the extent possible.

fluid to produce steam, which is then used to drive a generator.

Currently, there are no large-scale solar electric projects in
Oregon that would be subject to the model ordinance according to
section ##.04. Some areas of the state may be suitable for such
projects.

With current technology, any large-scale solar energy project
would require several acres of land to be cost-effective. The local
government might choose to limit the size of such energy projects
to minimize potential conflict with other land uses. The acreage
limits suggested in this standard are placeholders, but the 20-acre
limit is consistent with the standard for “commercial utility
facility” use on non-high value farmland (OAR 660-033-0130).
See section ##.06.04.

Leveling of the ground surface may be necessary for effective use
of the solar resource but should be minimized. The wildlife
protection provisions are specific to the characteristics of large
solar energy projects. The local government should consult with
the Oregon Department of Fish and Wildlife about the potential
impacts of a proposed solar energy project on wildlife and wildlife
habitat.

The model ordinance addresses the risk to public safety from
misdirected solar rays from solar-thermal arrays. Photovoltaic
panels also have reflective surfaces. The model ordinance
therefore excludes solar energy projects from airport control
zones. The local government should consult with the FAA or the
Oregon Department of Aviation on other possible safety
restrictions near airports.

To maintain optimal efficiency of the equipment, the operator of a
solar energy project may need to clean heliostats or photovoltaic
panels frequently. The model language includes a provision to
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reduce adverse impacts to the soil, plants, animals and ground
water from the use of cleaning chemicals and solvents.

##.07.03. Cogeneration

(1) The proposed cogeneration project would supply thermal
energy to an existing or approved industrial or commercial use.

(2) Except as allowed in this section, an electric transmission line
or natural gas or petroleum pipeline necessary for the cogeneration
project must be an upgrade to an existing transmission line or
pipeline or must otherwise be constructed in an existing right-of-
way or utility easement. If the proposed electric transmission line or
natural gas or petroleum product pipeline necessary for the
proposed cogeneration project is not an upgrade to an existing
transmission line or pipeline, the transmission line or pipeline must
comply with the standards in Sections ##.07.04 or ##.07.05.

(c) Cogeneration (##.07.03)

“Cogeneration” is the sequential production of electricity and
thermal energy (usually in the form of steam) from a single fuel
source. The user of the thermal energy output is called the
“thermal host” or “steam host.” Due to the energy losses
associated with transporting steam through a pipeline, a
cogeneration facility must be located near the thermal host. For
this reason, sites in or near industrial, commercial or mixed-use
zones are the most likely sites for cogeneration projects.

If new fuel supply pipelines or electric transmission or distribution
lines are needed, then the specific standards for transmission lines
and pipelines discussed in subsections ##.07.04 and ##.07.05
below would apply to those proposed supporting facilities.

There may be air quality concerns associated with cogeneration
projects. The model ordinance does not address air quality
because federal law largely controls regulation of air emissions.
The Oregon Department of Environmental Quality has authority
for issuing air quality permits (except in Lane County, where the
Lane Regional Air Pollution Authority is the permitting agency).

##.07.04. Electric Transmission or Distribution Lines

(1) Use of Existing Routes: To the extent practical, the proposed
transmission or distribution line would use developed or approved
road and utility rights-of-way or easements that can safely
accommodate the proposed line.

(2) Adjacent to Existing Routes: To the extent practical, any part of
the proposed transmission or distribution line outside an existing
route would be adjacent to an existing public road or utility right-of-
way or easement and would not increase the width of the clearing

(d) Electric Transmission Lines (##.07.04)

Subsection ##.07.04 reflects a preference for locating new
transmission (or distribution) lines within, or adjacent to, existing
rights of way. These provisions aim to minimize the creation of
new transmission corridors.

The “[125] feet” width limitation on expansion of the clearing for
an existing right-of-way and the “[50] feet” width limitation on
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Model Ordinance Commentary
for the existing right-of-way or easement by more than [50] percent
and not beyond a maximum width of [125] feet.

(3) New Routes: If all of part of the proposed transmission or
distribution line is outside an existing route or not adjacent to an
existing route, the permanent right-of-way for the new transmission
line route would not exceed [50] feet in width, and:

(a) The proposed new route would serve an existing or
proposed electric generation project that is not adjacent to an
existing right-of-way or easement, or

(b) The proposed new route would result in less adverse
energy, environmental, economic and social consequences
than would result from using an existing route.

(4) Avian Habitat: The proposed transmission or distribution line
has been designed to reduce the likelihood of significant adverse
effects on nearby wetlands or water bodies identified as critical bird
habitat. Measures to reduce significant impact may include, but are
not limited to, the following:

(a) Locating the transmission line at least 50 feet from the edge
of the nearest wetland or water body.

(b) Separating the transmission line from the nearest wetland
or water body by topography or substantial vegetation.

(c) Locating the transmission line parallel to the prevailing
winds.

(5) For facilities subject to Energy Facility Siting Council
jurisdiction, a finding by the Council that a proposed energy facility
meets the Council’s Fish and Wildlife Habitat standard, OAR 345-
022-0060, satisfies the requirements of paragraph (4).

new right-of-way in paragraphs (2) and (3) are placeholders. The
local government would determine appropriate limits based on
local circumstances.

If any part of a proposed new transmission line route is in an area
zoned Exclusive Farm Use, the applicant must address the
requirements of ORS 215.275. Transmission lines with support
structures that are not more than 200 feet in height may be
considered “utility facilities necessary for public service” under
ORS 215.283(1)(d).

For proposed transmission lines that run near or across a water
body, the model ordinance has standards to protect waterfowl. The
local government would identify “critical bird habitat” after
consultation with the Oregon Department of Fish and Wildlife.

A Siting Council standard also addresses potential impacts on
wildlife habitat. To avoid duplication, paragraph (5) provides that,
for facilities subject to the Siting Council’s jurisdiction, the
requirements of paragraph (4) are met if the Siting Council finds
that a proposed energy facility meets its Fish and Wildlife Habitat
standard.

##.07.05. Natural Gas or Petroleum Product Pipelines

 (1) Use of Existing Routes: To the extent practical, the proposed
pipeline would use developed or approved road and utility rights-of-
way or easements that can safely accommodate the proposed line.

(2) Adjacent to Existing Routes: To the extent practical, any part of

(e) Natural Gas or Petroleum Pipelines (##.07.05)

The first three paragraphs mirror the provisions for electric
transmission lines. Although the preference for existing rights-of-
way given above for transmission lines is copied here, public
safety concerns may make placement of natural gas or petroleum
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Model Ordinance Commentary
the proposed pipeline outside an existing route would be adjacent
to an existing public road or utility right-of-way or easement and
would not increase the width of the clearing for the existing right-of-
way or easement by more than [50] percent and not beyond a
maximum width of [75] feet.

(3) New Routes: If all of part of the proposed pipeline is outside an
existing route or not adjacent to an existing route, the permanent
right-of-way for the new transmission line route would not exceed
[40] feet in width, and:

(a) The proposed new route would serve an existing or
proposed electric generation project that is not adjacent to an
existing right-of-way or easement, or

(b) The proposed new route would result in less adverse
energy, environmental, economic and social consequences
than would result from using an existing route.

(4) Stream crossings: If the proposed pipeline would cross a
stream or river that is important habitat for a state or
federally-listed threatened or endangered species, the
applicant must use a crossing technique or method approved
by the Oregon Department of Fish and Wildlife.

product pipelines in the right-of-way less desirable.

The “[75] feet” width limitation on expansion of the clearing for
an existing right-of-way and the “[40] feet” width limitation on
new right-of-way in paragraphs (2) and (3) are placeholders. The
local government would determine appropriate limits based on
local circumstances.

As with transmission lines, if any part of a proposed new pipeline
route is in an area zoned Exclusive Farm Use, the applicant must
address the requirements of ORS 215.275. Natural gas or
petroleum product pipelines may be considered “utility facilities
necessary for public service” under ORS 215.283(1)(d).

The model ordinance includes a standard for protection of fish-
bearing streams or rivers that are important habitat for a
threatened or endangered species. Consultation with the Oregon
Department of Fish and Wildlife would be necessary to determine
a suitable crossing method for a proposed pipeline in a particular
case. For example, the new pipeline might be hung on an existing
road bridge to keep it out of the streambed.
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III. ENERGY RESOURCES AND STATEWIDE PLANNING GOAL 5

Statewide Planning Goal 5 requires local governments to “adopt programs that will protect
natural resources and conserve scenic, historic, and open space resources for present and future
generations.” Although Goal 5 does not impose substantive criteria for siting an energy project,
cities and counties need to be aware of Goal 5 in planning for energy projects.

The purpose of Goal 5 is “to protect natural resources and conserve scenic and historic areas and
open spaces.” Under Goal 5, energy sources are among the natural resources that qualify for
protection. “Energy sources” are natural resources used for the generation of energy, including
natural gas, hydroelectric dam sites and geothermal, solar and wind resource areas (OAR 660-
023-0190).

For energy sources found to be “significant,” the protection required under Goal 5 means to limit
new conflicting uses within the impact area and to authorize development of the energy source at
the site (OAR 660-023-0190(1)(b)). Measures to protect a resource site from conflicting uses
must contain clear and objective standards (OAR 660-023-0050(2)).

The local government may adopt a program to evaluate conflicts and develop a protection
program for energy sources on a case-by-case basis (OAR 660-023-0190(2)). An application to
develop an energy source within the local government’s jurisdiction would trigger a case-by-case
Goal 5 evaluation.

Energy sources “applied for or approved through the Oregon Energy Facility Siting Council” are
automatically deemed significant resources. For energy facilities approved by the Siting Council,
the local government must amend its comprehensive plan and land use regulations at the time of
periodic review to implement the Siting Council decision (OAR 660-023-0190(2)).

IV. ENERGY PROJECTS AND SITING ISSUES

In this section, we provide additional information about specific types of energy projects. We
discuss some but not all of the issues that apply to siting these projects. We have included this
section to provide background information for local government officials and staff who may not
be familiar with energy technology.

1. Wind Energy Generation
Local governments could receive land use applications for wind energy projects of up to 105
megawatts (MW) of generating capacity. Such wind energy generation projects could include as
many as 100 or more turbines and affect several square miles of land.

County governments have approved the siting of commercial-scale wind energy projects in
Umatilla, Gilliam and Sherman counties. The generating capacity of the turbines now operating
in these counties ranges from 660 kilowatts (kW) to 1.5 MW each. In the future, even larger
turbines will be available to developers of wind energy projects.

The physical size of a wind turbine is proportional to its generating capacity. For example, the
660-kW wind turbines in operation at the Vansycle Ridge Wind Project in Umatilla County are
about 165 feet tall at the rotor hub and each blade of the rotor is about 77 feet long. The overall
height of these turbines is 242 feet. In contrast, the 1.5 MW turbines at the Klondike Wind
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Project in Sherman County are about 213 feet tall at the rotor hub and each blade is about 115
feet long. The overall height is about 328 feet.

Construction of commercial-scale wind projects has direct on-site land impacts. Excavation,
trenching and road construction can result in dust emissions and erosion unless appropriate
measures are taken to minimize these risks. Ground disturbance may also allow the spread of
noxious weeds unless control measures are imposed.

Construction of wind energy projects may have both temporary and permanent impacts on
wildlife habitat. During operation, avian and bat fatalities from collision with turbine towers or
blades have been a matter of concern. It is easier to avoid adverse impacts by making informed
siting decisions before a wind energy project is approved than it is to try to mitigate for
significant adverse wildlife impacts after construction. Requiring the applicant to conduct
appropriate pre-construction wildlife surveys is essential.

Pre-construction surveys can provide information about the use of a proposed energy project site
and vicinity by raptors and migratory species. Pre-construction surveys can also provide
information about threatened, endangered or sensitive species that may be in the area. This
information allows the applicant to design the proposed wind generation project to avoid or
reduce direct impact on important wildlife habitat areas and to schedule construction to avoid
critical breeding and nesting periods for threatened, endangered or sensitive species.

It is unwise to locate wind energy projects in known migratory bird routes or in areas of frequent
use by raptors for foraging or nesting. It is unlawful to kill or “take” bird species protected under
the Migratory Bird Treaty Act, 16 U.S.C. §§ 703-712, (MBTA). Strict liability applies to
violations, meaning that “unintentional” killing of a protected species is no defense. A
misdemeanor violation of the MBTA can result in a fine of up to $15,000 and imprisonment for
up to 6 months. The MBTA protects more than 830 species of migratory birds. There is
additional protection for bald eagles and golden eagles under the Bald and Golden Eagle
Protection Act, 16 U.S.C. §668. A civil penalty of $5,000 per violation may result, even for an
unintentional killing of an eagle.

Local governments should consider requiring post-construction monitoring to collect data on
avian and bat fatalities. Although impacts to wildlife may be reduced substantially by siting and
designing wind energy projects to avoid areas where protected species are likely to be present,
post-construction monitoring is necessary to assess the actual impacts of a wind energy project
on wildlife. Because wildlife use of the area is likely to vary from year-to-year, at least two years
of post-construction monitoring is advisable to ensure a more accurate assessment of actual
wildlife impacts.

In making the siting decision, local governments also should consider the visual impact of a
proposed wind generation project. The need for high towers and exposure to open terrain is
inherent in the function of wind turbines, and therefore visual impact is unavoidable. The greater
the distance between the viewer and the turbine string, the less significant is the visual impact. At
a distance, even a large wind energy project tends to blend into the background landscape.
Nevertheless, it is better to avoid siting commercial-scale wind energy projects near residential
areas or within important scenic areas.

Enforcement of building and electrical codes and limiting public access to the wind project site
are ways to address public safety risks, such as broken turbine blades, fire or electrical hazards.
A wind energy project may pose an air traffic hazard. Typically, commercial-scale wind turbines
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exceed 200 feet in height (including the length of turbine blades). If the overall height of a
structure is 200 feet or more, Federal Aviation Administration and Oregon Department of
Aviation regulations require warning lights.

Unobstructed access to a consistent wind resource is necessary for safe, efficient operation of
wind turbines. Wind access can be protected through property setback requirements and structure
height limits. Oregon law also allows landowners to secure a “wind energy easement” to ensure
the undisturbed flow of wind across a site (ORS 105.900 - .915).

The model ordinance suggests that small-scale wind turbines be exempt from the siting standards
listed in the ordinance. A local government may choose instead to draft ordinances to refer
specifically to small-scale turbines. Small-scale wind turbines are commercially available. These
systems currently range up to 25 kilowatts of generating capacity. Small turbines are mounted on
towers up to 120 feet tall. Many Oregon property owners have installed small wind generators to
generate power for on-site use. Larger, higher-capacity systems may become available in the
future. Although the local government may choose to exempt small wind turbines from the
energy facility siting ordinances, other existing land use ordinances may apply, such as structure
height and setback requirements.

2. Solar Energy Generation
There are two types of solar electric generating technologies: photovoltaic panels and solar-
thermal systems. Photovoltaic cells convert solar energy directly to electrical energy. Although
photovoltaic technology and solar cell efficiency is steadily improving, high-capacity generation
projects using photovoltaic panels is not economically feasible today.

Photovoltaic systems have been installed in remote locations in Oregon and in demonstration
projects to meet small on-site needs for electricity. Photovoltaic panels can be a lower-cost
power option in remote areas where building electric power distribution lines would be more
costly. For example, a photovoltaic system is in use on an Oregon ranch to provide power for
pumping water from a creek to a stock-watering pond. This use of solar energy has the added
benefit of protecting water quality by keeping cattle away from stream banks and preserving
riparian area vegetation.

Solar-thermal electric generation technology uses the sun’s energy to power a steam turbine. In
one design of this technology, an array of mirrors, called “heliostats,” concentrates solar energy
onto a boiler. Another design uses rows of mirrors to heat water in pipes that go to a boiler. In
either case, the heat generated by the concentration of solar rays produces steam. The steam
drives a turbine that is coupled to a generator to produce electricity. The exhaust steam
condenses to water, which is recycled into the boiler. A cooling process, using water or cooling
fans, is needed to condense the steam. Solar energy projects using thermal generation technology
would require significant land area to collect sufficient solar energy to operate the steam turbine
component. There are no solar-thermal energy projects in operation in Oregon. Beginning in
1984, nine solar thermal power projects have been installed in California’s Mojave Desert,
totaling approximately 354 megawatts of generating capacity. This represents more than 90
percent of all of the commercial solar electric generation in the world.

Review of a proposed solar energy project should include analysis of possible significant adverse
impacts on wildlife. Wildlife encountering the concentrated sunlight reflected by solar panels or
mirrors could be killed or injured, and in a sensitive habitat – such as a desert ecosystem – the
environmental effects might be significant. Photovoltaic panels or heliostats for a solar-thermal
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system could create artificial habitat for prey species. Prey species might attract raptors and other
predators to forage at the site, risking injury from focused sunlight. The local government should
require applicants to implement measures to avoid creating prey habitat. The discussion of
potential liability for impacts on protected species in the Wind Energy Generation section above
applies to solar generation projects as well.

3. Cogeneration
Energy projects that produce both electricity and useful thermal energy are called “cogeneration”
projects (sometimes called “combined heat and power” or “CHP” systems). Steam turbines or
combustion turbines produce electricity using natural gas or other fuels, such as fuel oil or
biomass. In a typical cogeneration energy facility, a steam turbine turns a shaft that is coupled to
an electric generator. Operation of the steam turbine produces electricity. The exhaust steam
from the turbine is piped to a “thermal host,” such as a manufacturer or other industrial facility,
that needs steam for an industrial process.

An energy project may generate electricity using a combustion turbine fueled by natural gas,
instead of a steam turbine. Combustion turbines are derived from jet engine technology. The
turbine drive shaft is coupled to a generator to generate electricity. The exhaust from a
combustion turbine can be used to turn water into steam that, in turn, is used to generate
additional electrical energy in a steam turbine. This two-stage process is called a “combined-
cycle combustion turbine” facility (CCCT). If a thermal host uses the exhaust steam from a
combustion turbine or CCCT, then the combustion turbine or CCCT would be considered a
cogeneration project.

Cogeneration is an efficient use of fuel with reduced environmental impacts compared to
generating either electricity or steam separately. Usually, the critical land use planning issues are
the effect on air quality from emissions, water consumption, operation noise and construction
impact on local roads. There may be other site-specific issues, including impacts on wetlands or
fish and wildlife habitat.

Because cogeneration projects are necessarily located close to a thermal host, applicants will
likely propose building them in areas already developed for industrial use. Appropriate thermal
hosts for cogeneration projects are industrial plants with older boilers that have been used to
supply steam alone. A new cogeneration facility will have lower emissions, use water more
efficiently and displace older, less efficient equipment used by the thermal host.

Emissions from cogeneration projects are lower than the combined emissions would be from
separate power and steam production plants. Depending largely on the size of the proposed
cogeneration project, the result of replacing an old boiler with a cogeneration plant can result in
an overall reduction of adverse environmental impacts while producing both electricity and
steam for industrial use. Air quality improvements resulting from replacing old equipment with
cogeneration may allow for additional industrial or commercial development in some areas
where air quality is limited. Air quality permits are under the jurisdiction of the Oregon
Department of Environmental Quality (or, in Lane County, the Lane Regional Air Pollution
Authority).

A cogeneration project may need new transmission lines, natural gas pipelines and water supply
pipelines. Often, public concerns will focus on these associated “linear” components rather than
on the cogeneration project itself. We discuss transmission lines and pipelines below.
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In the future, a new form of cogeneration, based on fuel cells, may become commonplace. Fuel
cells use hydrogen, or hydrogen-rich fuels such as natural gas, ethanol and methanol. In a fuel
cell, hydrogen reacts with oxygen in air. The products are electricity and hot water. The inner
workings of a fuel cell are too complex to describe in any detail here, but the process is similar to
what happens in a battery, except that the fuel cell needs an external fuel supply. The hot water
produced by a fuel cell could be used for space heating or for other applications requiring
thermal energy. If a fuel-cell based system produces both electricity and useful thermal energy, it
is a cogeneration system.

Cities or counties may encounter siting applications for fuel cells or fuel cell cogeneration
systems. Industries such as semi-conductor manufacturing may propose to build on-site fuel cell
plants because of the high-quality power the fuel cells produce. Fuel cells may replace
emergency back-up diesel power plants and may include a tank of propane or other back-up fuel
to supplement natural gas. Fuel cells are small and quiet, and they produce reliable power. Siting
review of proposed cogeneration projects using fuel cells should be relatively simple, because of
small size and minimal resource impacts.

4. Digesters
In some counties, owners of large dairy farms may be interested in addressing the problem of
manure management by installing a digester project. This technology helps control the disposal
of animal waste and reduce odor. Digesters effectively eliminate the environmental hazards of
runoff from dairy farms and other animal feedlots. Digester systems can reduce fecal coliform
bacteria in manure by more than 99 percent, virtually eliminating a major source of water
pollution.

Anaerobic digestion is a biochemical process in which particular kinds of bacteria that thrive in
an oxygen-free environment break down complex organic wastes such as animal manure. The
process results in the production of “biogas” (also known as “digester gas”). Controlled
anaerobic digestion can take place in an airtight chamber, called a “digester.”

The biogas produced in a digester is actually a mixture of gases, with methane and carbon
dioxide making up more than 90 percent of the total. The energy value of biogas depends on the
amount of methane it contains. The methane content of biogas varies from about 55 percent to 80
percent. Typical digester gas, with a methane concentration of 65 percent, contains about 600
Btu of energy per cubic foot. By fueling an engine-generator set, the energy in digester gas can
be converted to electricity. Digester systems also produce a significant amount of heat energy,
which dairy farms can use to provide hot water. Because digester systems can produce both heat
and electric energy, they are a form of cogeneration.

Digesters can be designed for individual dairies or for clusters of dairy farms. For example, a
digester designed to process 8,000 gallons of manure per day would be an appropriate size for a
500-cow dairy. A digester of this size could produce more electricity and hot water than the dairy
consumes. Through a contract with the local utility, the dairy could receive a payment or credit
for the electricity produced in excess of the dairy’s on-site power consumption.

The electric generating capacity of a dairy digester system designed for an individual farm
depends on the size of the digester. Smaller systems would have a capacity of less than 100
kilowatts; larger systems might have a capacity of 200 to 300 kilowatts. Under the model
ordinance, electric generation projects of 50 kilowatts or larger would need a conditional use
permit and would be subject to the energy project siting standards.
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5. Electric Transmission and Distribution Lines
Growth in population and industrial activity will generate demand for new or upgraded electric
transmission and distribution lines throughout Oregon. In addition, interstate electricity sales and
balancing the electric transmission grid may require the development of new transmission lines.
We use the broader term “transmission line” in this discussion, but similar land-use concerns
apply to distribution lines, which carry power from the transmission grid to end-users.

The linear nature of transmission lines (and pipelines, discussed below) leads to several unique
considerations. Long transmission lines might cross city or county boundaries, requiring
coordination with neighboring jurisdictions. They might cross zoning district boundaries,
requiring application of sections of the development code applicable to each zone. In addition,
transmission lines may require associated structures such as access roads or substations.

Inappropriately located transmission line corridors could impede other development. Upgrades to
existing transmission lines or placement of a new line in an existing corridor or public road right-
of-way could reduce the impacts compared to creation of a new corridor. The local government
should contact the Bonneville Power Administration and regional utilities to determine where
new or upgraded transmission lines might be needed in the future.

Siting new transmission lines in forested areas requires clearing trees within the corridor. A
major new transmission line route through forest land may require an exception to Statewide
Planning Goal 4 if the cleared area is more than 100 feet wide for a transmission line or 50 feet
wide for a distribution line (OAR 660-006-0025(4)(q)). In agricultural areas, transmission line
support structures displace relatively small areas of farmland, but poorly placed support
structures could obstruct farm machinery.

Wildlife effects of transmission line projects can be significant during construction. After
construction, maintenance of corridors (for example, when herbicides are used) can have an
adverse impact on wildlife. Long-term effects can be reduced by siting transmission lines away
from habitat used by protected species, replanting cleared areas and limiting public and vehicular
access. The goals and standards of the Oregon Department of Fish and Wildlife provide guidance
on mitigating for habitat affected by development.

Transmission lines have no air quality impacts, unless maintenance of the transmission line
corridor includes aerial spraying of herbicides. Water quality impacts of transmission lines are
generally insignificant, except where access routes or tower sites come near to, or cross over,
water bodies or wetlands. The local government can reduce water quality effects such as
sedimentation and erosion by imposing conditions on construction techniques and site access.

The local government should consider public safety in siting transmission lines. Compliance
with applicable building and electrical codes protects public health and safety. The applicant
should analyze geologic and soil conditions to avoid building a transmission line on unstable
soils. The operation of high-voltage transmission lines produces electric and magnetic fields in
the immediate vicinity of the line. Transmission lines can be designed to meet the electric field
standard that the Energy Facility Siting Council has adopted in OAR 345-024-0090. Electric
fields around transmission lines can induce electric currents in metal structures in the immediate
area such as metal fences, gates, cattle guards, trailers or other objects or structures, which
should be grounded as a safety precaution. Numerous studies have explored whether magnetic
fields can cause health effects on humans living or working near high-voltage lines. The Energy
Facility Siting Council has concluded that there is insufficient scientific evidence to establish a
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magnetic field standard. Nevertheless, as a matter of “prudent avoidance,” transmission lines
should be located at least 200 feet away from any residence or occupied place of business.

The use of natural terrain, vegetation and appropriate support structure construction materials
can mitigate the visual impact of transmission lines. Transmission line support structures can be
designed to “ladder” or hang other telephone, cable or power service lines below the main
transmission lines. The use of multi-line structures, where possible, avoids the need for new
transmission line corridors.

6. Natural Gas and Petroleum Pipelines
Underground natural gas and petroleum product pipelines present siting issues that are similar to
those arising from siting transmission lines. For example, pipelines may cross jurisdictional or
zoning boundaries. Decisions made about siting a new pipeline affect the location and need for
future pipeline development or expansion. Some pipelines may need associated development
such as access roads or compressor stations.

Permanent easements are needed to assure access to the pipeline and associated structures.
Because buried pipelines are out of sight, it is extremely important to enforce easements and
setbacks when reviewing new proposals for adjacent development. Utility line locates and
marking should be required before excavation or construction near any pipeline corridor.

Areas prone to erosion or landslides are unsuitable for pipelines carrying high-pressure
flammable gas or liquid. Safety requirements of state and federal agencies must be followed. The
Oregon Public Utility Commission is the state agency responsible for ensuring the safety of
pipelines. The Oregon Department of Geology and Mineral Industries (DOGAMI) has maps of
areas prone to landslides and other geological risks. Local governments should consult
DOGAMI during their review of proposed pipelines.

Erosion control measures should be implemented during pipeline construction. Permit conditions
should include revegetation of disturbed areas and follow-up monitoring to assure successful
restoration. Pipeline construction may cause significant wildlife impacts. Adverse impacts on
wildlife may occur after construction if corridor maintenance includes the use of herbicides.
Siting pipelines away from protected species habitat, replanting cleared areas and restricting
public and vehicular access can reduce long-term effects on wildlife. The goals and standards of
the Oregon Department of Fish and Wildlife provide guidance for mitigation of habitat affected
by pipeline development.

Water quality impacts of pipelines can be significant where access routes or pumping stations
come near to or cross water bodies and wetlands. Water or wetland crossing must be done
according to the requirements of state and federal agencies. In Oregon, the Division of State
Lands must approve a wetland disturbance or the crossing of a navigable waterway. Directional
drilling beneath a riverbed is possible and should be considered if downstream sedimentation
would damage critical habitat. Leak detection systems help prevent accidental pollution of
surface or ground water from petroleum product pipelines.

Clearing trees for pipeline corridors and access easements can cause significant loss of
timberland. To minimize this loss, pipelines should use existing developed rights-of-way and
easements to the extent possible. Any major new pipeline route through forest land with rights-
of-way more than 50 feet wide would require an exception to Statewide Planning Goal 4 (OAR
660-006-0025(4)(q)). In some cases, it may be possible to avoid creating new natural gas
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pipeline corridors by increasing the operating pressures of existing pipelines so more gas can be
transported. Local governments should contact interstate pipeline companies and local gas
utilities to determine where new or upgraded pipelines might be needed in the future.

7. Hydroelectric Projects
There is overlapping state and federal authority over hydroelectric projects. Oregon’s
hydroelectric licensing authority lies with the Water Resources Department and the Oregon
Water Resources Commission. Since 1993, the Oregon Energy Facility Siting Council has had
no jurisdiction over hydroelectric projects. A developer must comply with both federal and state
permit processes before building a hydroelectric facility. Although siting hydroelectric projects is
not within the local government’s regulatory authority, the local government should participate
in federal and state agency reviews to assist in meeting the objective of consistency between
federal or state action and the local comprehensive plan. Construction of new hydroelectric
projects may conflict with other land and water uses and may create environmental problems for
riparian areas, vegetation and wildlife. The impacts of hydroelectric projects are site-specific and
need case-by-case analysis.

Federal licenses issued to hydroelectric dams by the Federal Energy Regulatory Commission
expire after 50 years. Many of the older hydroelectric projects in Oregon are reaching the stage
of license renewal. The license renewal process is a unique opportunity for the local government
to participate in updating the conditions of the license. The local government should contact the
Water Resources Department for more information.

V. THE ENERGY FACILITY SITING COUNCIL

In Oregon, the Energy Facility Siting Council (“Siting Council”) decides whether large energy
facilities may be built. The Siting Council has authority for siting all large energy facilities,
except for hydroelectric facilities and some relatively large wind facilities that are subject to
local permitting, as discussed above. The Oregon Water Resources Commission has review and
permitting authority over hydroelectric projects.

For facilities under Siting Council authority, the developer must apply to the Council for a “site
certificate” and must supply information about the proposed facility and the proposed site. The
energy facility siting statutes, beginning at ORS 469.300, make the Council siting process
different from the permitting process in other states and different from the permitting practices of
many other state and local agencies in Oregon. The Department of Energy website
(egov.oregon.gov/ENERGY/SITING/index.shtml) includes the Siting Council’s siting standards
and a description of the process. Key provisions are as follows:

• The use of specific standards for issuing a site certificate.

• A “one-stop” process in which the Siting Council determines compliance with its own
standards and the regulations and permitting requirements of other state agencies.

• Applicant’s option of seeking land use approval by the local government or having
the Siting Council determine compliance with statewide land use planning goals.

• Opportunity for public participation through comment periods at the front end of the
process, followed by a public hearing and a more formal contested case proceeding.
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• Direct review by the Oregon Supreme Court.

If a proposed facility meets the standards, the Siting Council must issue a site certificate. If the
facility does not meet one or more of the standards, the Council cannot issue a site certificate
except in unusual circumstances based on a finding that the public benefits of siting the energy
facility outweigh the damage to the resource protected by the unmet standard.

In making the siting decision, the Siting Council applies not only its own standards but also
relevant rules and ordinances of state and local agencies. The Council’s decision is binding on all
state and local agencies if they issue permits addressed in the Council’s review (ORS
469.401(3)). The binding effect of a site certificate applies to issuance of conditional use or
special use permits by local governments. The Siting Council’s decision, however, does not
apply to federally-delegated permits, such as permits under federal air quality or water quality
programs (ORS 469.503(3)). Furthermore, a site certificate addresses siting issues only. Building
permits and other permits and approvals that are related to construction or operation – rather than
to siting – are not part of the Council’s review (ORS 469.401(4)).

The Council siting process has two major phases. In the first phase, the applicant submits a
notice of intent (NOI) to the Department of Energy (“Department”). The NOI describes the
proposed facility in general terms and allows the Department to gather public comment and
comments from other government agencies. Based on the NOI, state and local government
agencies identify the laws, regulations and ordinances that apply to the proposed facility. The
second phase of the process begins when the applicant submits an application to the Department
and ends when the Council decides whether to issue a site certificate.

The Siting Council has two forms of expedited siting review (OAR 345-015-0300 and -0310). If
a proposed facility qualifies for expedited review, the applicant is not required to submit a NOI.

1. The Notice of Intent
OAR 345-020-0011 describes the required content of a NOI. The NOI must describe the
proposed site, the proposed facility and the possible impacts of development in enough detail for
the Department and other reviewing agencies to identify the applicable statutes, rules and local
ordinances. The NOI must include proposed routes for linear facilities, such as gas pipelines or
electric transmission lines.

The Department issues public notice of the NOI, and copies of the NOI are distributed to other
state agencies for review. The NOI enables the Department and other agencies to identify issues
and determine staffing needs for the review process. It provides the first opportunity for public
comment. Public and agency comments on the NOI alert the Department and the applicant to
issues that the applicant will need to address in the site certificate application.

2. Application for a Site Certificate
An application for a site certificate includes a detailed description of the proposed site, the
proposed facility and the anticipated impacts of construction and operation. The applicant must
show how the proposed facility complies with the Siting Council’s standards. The general
content requirements for a site certificate application are listed in OAR 345-021-0010.

When an applicant submits an application, the applicant must choose whether to seek land use
approval from the local jurisdiction or to have the Siting Council make the land use
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determination. The choice is final. After submitting the application, the applicant cannot choose
a different path for the land use decision.

The Siting Council may determine compliance with the statewide planning goals by finding that
the proposed facility has received local land use approval (ORS 469.504(1)(a), which the
Council informally refers to as “Path A”). Alternatively, the Council may determine compliance
by making findings that the proposed facility “complies with applicable substantive criteria from
the affected local government’s acknowledged comprehensive plan and land use regulations that
are required by the statewide planning goals and in effect on the date the application is
submitted, and with any Land Conservation and Development Commission administrative rules
and goals and any land use statutes directly applicable to the facility under ORS 197.646(3)”
(ORS 469.504(1)(b), referred to as “Path B”).

Local government participation is essential whether the applicant chooses Path A or Path B. If
the applicant chooses Path A, then the applicant must follow the local procedures. The Council
will issue a site certificate for the project only if the local jurisdiction has approved the proposed
land use. If the local land use decision comes after the applicant has submitted a NOI, then any
appeal of the land use decision is through an appeal of the Council’s decision on the site
certificate.

If the applicant chooses instead to follow Path B, the Council determines whether the proposed
facility complies with the local land use ordinances. Under Path (B), the local government has
the opportunity to identify the applicable substantive land use criteria in the local land use
ordinances and comprehensive plan for application by the Council. In addition, the local
government can recommend site certificate conditions (addressing matters that would normally
be included in a conditional use permit) and offer other comments about the proposed facility. If
the local government does not identify the applicable substantive land use criteria to be applied
by the Siting Council, the Siting Council can either determine which local criteria should be
applied or apply statewide planning goals directly.

In analyzing compliance of a proposed facility with applicable substantive criteria under Path B,
the Council has the authority to decide whether a local ordinance is “required by the statewide
planning goals.” If the Council finds that an ordinance is not required, the Council need not
apply the ordinance, but the Council must decide whether the proposed facility would comply
with the relevant statewide planning goal. It may be useful, therefore, to identify the statewide
planning goal or goals that the local government is implementing through particular ordinance
provisions by inserting cross-references.

If the Council finds that the proposed facility does not comply with one or more local land use
criteria, the Council may apply the relevant statewide planning goal directly. In addition, the
Council has authority to take a goal exception under ORS 469.504(2).

Designation of provisions of the local energy ordinance as applicable substantive criteria
provides an efficient means for a local government to influence the Siting Council’s energy
facility siting decisions. Although state statutes control certain land uses, local ordinances can
restrict or condition the use of land for energy projects. For example, local governments can
make decisions about land in industrial use zones based on:

• The amount of industrial land available

• The location of industrial land relative to infrastructure necessary to support energy
projects or facilities
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• Zoning definitions

• Specific references to energy projects in zoning ordinances

• Restrictions applicable to energy projects (such as height or setback requirements)

3. Filing the Application
The date the applicant submits the application to the Department is not the date of filing. After an
applicant submits an application, the Department reviews it to determine if it is complete. Copies
of the application are distributed to affected state agencies and to local and tribal governments
for review. These “reviewing agencies” help the Department determine whether the application
is complete; that is, whether it contains enough information to support findings by the Siting
Council regarding compliance with the Council’s siting standards and applicable state and local
regulations. It is quite common for an applicant to make changes to the site certificate application
at this stage, whether in response to the Department’s requests for more information or as the
result of changes in the applicant’s plans for the energy facility.

The application is “filed” when the Department determines it is complete. Upon filing, the
Department issues a public notice, as described in OAR 345-015-0190.

4. Draft Proposed Order
The Department conducts a thorough review of the filed application. During this review, the
Department consults with the other state and local government agencies and requests their
substantive comments and proposed site certificate conditions.

After completing its review, the Department issues a “draft proposed order.” If the Department
concludes that the proposed facility can meet the Siting Council’s standards and other applicable
regulations, the draft proposed order would propose findings of fact, determinations of
compliance and site certificate conditions for design, construction, operation and retirement of
the facility. The draft proposed order reflects the recommendations of Department staff and the
comments from other state and local agencies.

After public notice of the draft proposed order, the Department holds a public hearing. Anyone
having a concern in opposition to the proposed facility must raise the issue at this hearing or in
writing by the close of the hearing. Only those issues that are raised at the hearing can be
addressed later in the contested case proceeding (ORS 469.370).

5. Contested Case Proceeding
After the public hearing, the Siting Council meets to review the draft proposed order. Based on
the comments by the Council, public comment at the hearing, written comments and consultation
with other governmental agencies, the Department then issues a “proposed order” and a public
notice of a contested case proceeding. The contested case proceeding is mandatory (ORS
469.370(5)).

The Siting Council appoints an independent hearing officer to conduct the contested case
proceeding. Aside from the applicant and Department staff, anyone else wanting to participate in
the contested case proceeding must request party status from the hearing officer. The hearing
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process includes presentation of evidence, rebuttal, cross-examination, rights to discovery and
appeal.

Following the hearing, the hearing officer issues a proposed contested case order, and the parties
in the contested case proceeding may file exceptions. The Siting Council then considers the
hearing officer’s proposed contested case order and any exceptions along with the Department’s
proposed order before deciding whether to issue a site certificate. At least four members of the
seven-member Siting Council must vote to approve a site certificate before the Council can issue
the certificate.

6.  Appeal
After the Siting Council’s decision and final order, any party to the contested case has 30 days to
apply for a rehearing. A party may petition for judicial review within 60 days after the date of
service of the Council’s final order (or within 30 days after the date a petition for rehearing is
denied). The Oregon Supreme Court has exclusive jurisdiction for judicial review of the Siting
Council’s decision.

VI. OREGON WATER RESOURCES COMMISSION

It is the policy of the State of Oregon “to protect the natural resources of this state from possible
adverse impacts caused by the use of the waters of the state for the development of hydroelectric
power” (ORS 543.015). To carry out this policy, the Oregon Water Resources Commission
(“Commission”) has authority to review and approve new or expanded hydroelectric facilities.
The Commission considers the expertise of other state agencies, such as the Energy Facility
Siting Council and the Department of Environmental Quality, in reviewing a proposed
hydroelectric project. The Commission applies the standards in OAR 690-051-0170 to 690-051-
0290 in reviewing hydroelectric applications

1. Application Procedures
Any non-municipal company or person who proposes to operate, develop or expand a
hydroelectric project must apply to the Oregon Water Resources Department (“WRD”) for a
state “preliminary permit.” The definition of a hydroelectric “project” is broad and includes the
water rights, structures, rights-of-way, lands used for the facility and the transmission lines to the
point of junction with a distribution system (ORS 543.010).

An application for a hydroelectric project will not be accepted if the project is in a designated
federal or state resource area such as a park, scenic area or wildlife refuge listed in OAR 690-
051-0030. An application is exempt from this restriction if the applicant has a valid lease from
the agency managing the resource.

When the WRD receives an application to appropriate water for a hydroelectric project or for a
hydroelectric permit or license, the agency must determine whether the impacts of the project
would be “cumulative” with the impacts of other hydroelectric projects proposed in pending
applications or with existing hydroelectric projects in the same basin (ORS 543.255). If the
WRD determines that the project has cumulative impacts, the Commission must conduct a
consolidated review as a contested case hearing under ORS 183.310 to 183.550.
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2. Consultation with Public Agencies
An applicant for a hydroelectric license or permit must consult with appropriate public and
private agencies before filing an application with the WRD. By rule, an applicant must consult
with the planning offices of affected local governments on matters that involve scenic resources,
recreation resources, land use and access (OAR 690-051-0060).

3. Notice and Public Hearing
After an application for a preliminary permit has been accepted and referred to a hearing, the
Commission gives written notice to adjacent land owners, to any city or county interested in or
affected by the project and to other interested parties. The Commission also publishes notice for
at least four consecutive weeks in a newspaper of general circulation in the county in which the
project is located (ORS 543.220).

The Commission holds a contested case hearing for any “major project” (a hydroelectric project
of more than 100 theoretical horsepower). A contested case hearing may be held on lower-
capacity “minor projects” if the Commission determines that it is in the public interest to do so
(ORS 543.225 and OAR 690-051-0130).

A public hearing normally is held in a community near the proposed project, but the hearing can
be held in Salem if no one files a protest or objection within the period announced in the notice.
The governing body and the planning offices of any affected city and county must receive notice
of the public hearing. Owners of property near the project also receive notice.

4. Issuance of Permits and Licenses
If the Commission finds that the applicable standards have been met, the Commission can issue a
preliminary permit. The preliminary permit is issued for a period not to exceed three years. The
holder of a preliminary permit can make application for a license to build and operate the
hydroelectric facility. The license specifies terms and conditions under which the project can be
built and operated and is valid for a period not exceeding 50 years (ORS 543.250 and 543.260).
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1  Road Comments 
 

To:  Kellen Tardaewether     May 30, 2024 

From:  Irene Gilbert on behalf of the public interest and herself as an individual 

Subject:  Addition of Roads and Multi-use areas in RFA2 for the B2H project 

INTRODUCTION 

RULE LANGUAGE 

1.  On Page 9 it lists the items that must be included on maps or color photographs of the site:  

 Item 2 

c. The location, grades and dimensions of all temporary and permanent on-site roads and 

access roads from the nearest county or state-maintained road. 

e. Existing topography with contours that vary depending upon the size and slope of the site. 

The RFA2 Draft Proposed Order removed the requirement that Road Names be provided.  The failure to 

require this information directly conflicts with Oregon Statute requiring state agencies to provide 

documents in a clear understandable manner.  Road names are provided in the Couty Transportation 

System Plans.  These plans provide detailed information regarding the standards required for roads, and 

whether or not the roads are currently constructed to comply with those standards.  The developer states 

that they are assuming that roads are constructed to meet the designations such as “Collector”, “Local,  
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“Arterial”  and basing their decisions regarding  whether or not the roads can withstand the level of use, 

weight and length of their vehicles and equipment.  The County Transportation Plans contain information 

regarding roads which do not conform to the identified standards.  In the case of Union County, the plan 

states that “many Union Couty roads can be identified as deficient”. The deficiencies are “related to 

existing geometric problems and safety related issues.”  

Item 5:  A transportation plan showing how vehicles would access the site and describing the 

impacts of the proposed  energy project on the local and regional road system during construction and 

operation. 

COMMENT: 

The application for Amendment II of the Site Certificate includes no information regarding the grades 

of the planned access roads to determine impacts of the expanded construction areas nor is it clear how 

far roads and structures will be from wetlands, streams and other water resources.  There is a lack of 

detailed information regarding  how vehicles from the newly added multi-use areas and other 

developments and changes included in RFA2 will access the site.  The route of access from these new and 

changed developments will have a significant impact on existing uses of roads.  They will impact citizen 

access to medical providers, churches, school buses, pedestrians, emergency vehicles, bicycle use of 

roads, etc. 
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The roads in Union County must comply with the Union County Transportation System Plan  Final, 

Dated August 1999 requirements.  The developer states that they “assume”  that the roads identified as 

“arterial”, “collector”, “local” meet the requirements for construction under the standards that apply to 

those designations and will support their use of the roads absent upgrades or construction required.  The 

Union County Transportation Plan identifies multiple roads the developer intends to use which do not 

comply with these standards and will need upgrades to accommodate the uses identified by Idaho Power 

in their application and the Draft Proposed Order.  In addition, the public works director for Union County 

has documented that several roads that are planned for use definitely will require upgrades prior to use by 

the developer. 

SITE CERTIFICATE CODITION: 

Condition One: The developer will confirm with local planning departments that all county and city 

roads being used to transport heavy equipment and machinery are constructed in a manner that will 

accommodate the planned use without creating substantial damages to the road surfaces. 

Condition Two:  In the event that roads are not constructed for the kinds of vehicle use the developer 

will need, they must be upgraded to meet the standards required by ODOT for the planned use. 

Site Certificate Condition Needed to Comply with the following requirements: 

--ORS 469.310 (EFSC rules will provide for the Safety and health of citizens); 
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-- ORS 469.401(requiring conditions to protect the safety and health of the citizens for the period of 

construction and operation of the development); 

--  ORS 469.407(2) requiring EFSC rules to implement the policy included in ORS 469.310.ORD; 

 469.501(g) (requiring procedures that provide protection of public health and safety and (k) (provide 

requirements that allow communities to provide traffic safety for citizens);  

ORS 469.503(3) requires the facility to comply with the requirements of the Project Order and where 

there are conflicts the council cannot waive requirements of Oregon Statutes in resolving them. 

ORS 469.505(2) requires consultation with agencies and local governments responsible for 

administering the statutes, administrative rules or substantial local criteria resulting in the need for the 

proposed site certificate condition.  Note:  In this case, the Oregon Department of Transportation has 

provided requirements for construction of roads to accommodate different classes of use including 

weights supported by roads.  These requirement are incorporated into the Union County Traffic System 

Plan and identifies areas of deficiency where the developer will be constructing or using existing roads.  A 

denial of the proposed Site Certificate Condition proposed must include the results of consultations with 

the above two entities. 
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Memo 
 
To:  Scott Hartell  
 
From:  Doug Wright  

Public Works Director 
 
Subject: B2H Road Comments  
 
 
Based upon a review of maps supplied by Idaho Power Company (IPC), the following gravel roads will be 
impacted during construction of the B2H power line: Jimmy Creek, Olsen, Heber, Bushnell, Marvin, Hawthorne, 
Rock Creek and Dark Canyon. Depending on how the power line is constructed, and the types of construction 
equipment used, these roads will need additional maintenance, before, during and post construction, including 
blading, watering, rolling, additional ¾ - 0 gravel, and dust abatement in front of residents homes. Union County 
Public Works Department will inspect each road before, during, and post construction, to evaluate the condition 
of the roads.  
 
In addition to the roads listed, two additional gravel roads requiring special accommodation will be impacted 
during construction of the B2H power line: Morgan Lake Road and Glass Hill Road. Morgan Lake Road is a 
narrow gravel road two miles long, with a very steep grade (15% - 18%), that serves residents, cattle ranches, 
and access to Morgan Lake. Depending on the types of construction equipment that will use this road, 
maintenance will be needed, as mentioned above. Again, this road is very narrow and given the volume of 
traffic that uses this road (400 ADT or greater during summer months) guard rail should be installed the full 
length of the road, and the road must be widened to accommodate two lanes of traffic. If guard rail modifications 
and widening cannot be completed, IPC should not use Morgan Lake Road and instead look for other 
alternatives to access the power line during construction.  
 
Glass Hill Road is a gravel road and will need additional maintenance during construction as outlined above. In 
addition, at approximately mile post 1, from Morgan Lake Road, there is an active slide. IPC will be required 
during construction to monitor the slide and if movement occurs the contractor will be required to clean culverts, 
ditches, install retaining walls, and remove any excess material to reduce the further movement of the road to 
ensure safe passage for residents and construction equipment.  
 
Paved roads that will be used for construction are Foothill Road and Old Oregon Trail. According to Union 
County Public Works pavement management system, Foothill Road is in fair condition. If substantial damage 
occurs during construction, IPC and/or its contractor will return the road in the same condition. Union County 
Public Works a will review the road before during and after construction to evaluate damage to the existing road. 
 
Old Oregon Trail Road is paved but in poor condition. If this road is used as a haul route for construction 
materials, IPC and/or its contractor will fix any further damage to the paved road. Union County Public Works a 
will review the road before during and after construction to evaluate damage to the existing road.  
 
The total number of road approaches equals approximately 22. Each road approach will require a Work in Right 
of Way Permit. IPC’s contractor can obtain these permits at the Union County Public Works office. Each permit 
will be evaluated by Union County Public Works to determine if culverts are needed, and approve location of the 
approach.  
 

 

UNION COUNTY PUBLIC WORKS DEPARTMENT 



⚫  Page 2  May 30, 2024 

In summary, all roads that will be used to construct the B2H power line are farm to market roads and do not 
experience this type construction traffic. I encourage IPC to review the condition of the roads with Union County 
Public Works Director to develop a maintenance and safety plan that will keep Union County roads in current or 
better condition.  
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Attached is my comment regarding the site boundary changes and two documents regarding the 
bond amount. Iam submitting both as my comments. The exhibit attachment contains the letters from 
Sarah and Christopher referenced in the bond comments. 
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To: Kellen Tardaewether                                      May 30, 2024 

From:  Irene Gilbert on behalf of the public interest and myself 

Re:  Bond Amount Fails to Comply with EFSC Rules; 

The council must require a bond amount consistent with the requirements of the rules and 

EFSC actions prior to and after issuance of the Boardman to Hemingway Transmission Line 

Site Certificate.    

This comment is addressing the requirement in the plain language of the mandatory rules 

requiring a bond or letter of credit adequate to restore the site of the development.  

The Mandatory condition does not provide for exceptions to the requirements contained in 

the rule regarding the amount and form of the bond or letter of credit.  The Oregon 

Department of Energy and Energy Facility Siting Council are exceeding their authority by 

allowing bond amounts that are not consistent with the plain language of the rule or 

amounts required of other developments prior to and after the issuances of the original 

and amended site certificates for B2H.   

OAR 345-027-0375 requires the council to determine whether the preponderance of 

evidence on the record supports the conclusion that the amount of the bond or letter of 

credit required under OAR 345-022-0050 is adequate.    

The plain language of OAR 345-025-0006(8) requires the bond to be submitted prior to the 

start of construction in an amount adequate “to restore the site to a useful, non-hazardous 

condition”.  OAR 345-025-0006(16) supports the plain language of OAR 345-025-0006(8) by 

stating that if the developer does not retire the facility according to a final retirement plan 
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approved by Council,  the Council may draw upon the bond or letter of credit to restore the 

site.   

The council has determined that it will require  $170,276,273 to restore the site.  In order to 

take the actions included in Mandatory condition OAR 345-025-0006(16), the amount of 

the bond must be equal to the cost the council determined would be required to restore 

the site. 

I am requesting a site certificate condition which is substantially the same as PRE-RT-02, 

Page 22 and 23 of the Bakeoven Solar Project Site Certificate, Dated April, 2020.  That site 

certificate uses the council figures for the cost of restoration of the site or use the language 

of the requirement for a bond complying with the mandatory condition contained in other 

developments which require the bond to be consistent with the amount the council 

determined it would cost to restore the site. 

DISCUSSION 

The purpose of the bond is to protect the public, including electric customers and the 

State of Oregon from being required to restore the site in the event the developer fails to 

do so.  The plain language of the rule is not subject to interpretation .  Both the Oregon and 

Federal Courts only extend the authority to interpret rules when they are ambiguous.  

There is no ambiguity in OAR 345-025-0006(8) or OAR 345-025-0006(16).  It states that the 

bond amount is to be in an amount adequate to restore the site.   

In their instructions to county and cities regarding conditions to issue a site certificate 

it says on page 20 

The Council’s standard for Retirement and Financial Assurance (OAR 345-022-0050) 

If a facility is retired or abandoned, the certificate holder is obligated to decommission the 
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facility and restore the site to a useful, non-hazardous condition. To protect the state, 

should a facility be abandoned and a site certificate holder go bankrupt before 

decommissioning a facility, as part of compliance with the Council’s standards for 

Retirement and Financial Assurance, a site certificate holder is required to procure a 

bond or letter of credit from a Council- approved financial institution in an amount 

sufficient to restore the proposed facility. The bond or letter of credit is held by the Oregon 

Department of Energy Siting Division Fiscal Analyst for the life of the facility. The bond or 

letter of credit would be used by the state should a site certificate holder go bankrupt and 

abandon a facility prior to decommissioning and restoring the site. 

There is no opportunity to adjust the amount required for a bond to restore the site other 

than adjustments to the amount based upon the facility as constructed and inflation 

adjustments. 

--Sarah Esterson, Senior Policy Advisor for ODOE issued a memo to Council on 

September 10, 2021 stated the following:  

 A. Council must determine if the applicant’s proposed retirement estimate to 

determine if amount is sufficient ( page 2) 

 `B. OAR 345-025-0006(8) requires the developer to submit a bond or letter of 

credit to council prior to the start of construction (Page 2) 

 C.  OAR 345-025-0006(16) authorizes the use of the bond to retire the facility if 

the certificate holder fails to do so. (Page 2) 

 D.  OAR 345-021-0010(l)(w)(C) requires the developer to estimate the useful life 

of the facility, however, no discounting of future costs is allowed and estimate must use 

current cost values. ( Page 2)  

This requirement is further documented by Item PRE-RT-02 of the Bakeoven Site 

Certificate which says, “The bond or letter of credit shall not be subject to 

revocation or reduction before retirement of the faciity site.” 
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 E.  “the standard requires Council to find that the facility decommissioning 

amount is satisfactory for restoring the site to a useful, nonhazardous condition, prior to 

approval.”(Page 5, last paragraph) 

F.  Historically the council accepted full bond or letter of credit amount necessary 

for facility decommissioning. (Page 6) Esterson states that the only adjustments to the 

bod or letter of credit amount allowed are an inflation adjustment and built facility 

adjustment. (Exhibit 3) 

  

G.  She references the fact that the council determined that reduction of bond amounts 

would more appropriately be dealt with through rulemaking, where information and 

expertise of subject matter experts could be considered, rather than relying solely on 

information provided by the applicant. ( Page 6) 

--Christopher Clark, Siting Policy Analyst and Rules Coordinator provided the Council 

with a written report regarding the bond amounts and needs for it.  That memo states 

that the bond or letter of credit  

A.  Must be in an amount necessary to “restore the site to a useful, nonhazardous 

condition”.  Page 1)   

B.  “Council may call on the bond as needed to restore the site” (Page 3) 

C.  It states that if a developer is unable or unwilling to comply with the 

retirement and financial assurance requirements, and civil pentiles are assessed and 

collected through enforcement actions they are “statutorily required to be deposited in 

the State‘s general fund and would not necessarily be available for the decommissioning 

and site restoration activities the bond is intended to assure” ( Page 3) 

D.  “The lack of a clear and effective mechanism to ensure that a certificate 

holder maintains a bond or letter of credit until the facility has been retired could expose 

the State to unacceptable risk.”.   
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E.  The memo also states that the bond can be adjusted annually to “reflect 

changes in inflation through the use of riders.”  (Page 3)  

--It is documented that PacifiCorp is the primary owner of the transmission line  

and will be able to control decisions during construction and operation of the  

transmission line. (Exhibit 12, Purchase agreement between Idaho Power and 

PacifiCorp) 

-- PacifiCorp 2023 IRP, Chapter 1, Page 2 

Even if there were the opportunity to make the kinds of adjustments planned in the Idaho 

Power Site Certificate, which there is not, Idaho Power with a 45% interest in the 

transmission line and the major owner, PacifiCorp present risks that would preclude a 

reduction in the bond amount.   

SUMMARY 

1. ODOE’s own contractor asked to evaluate changes to reduce the bond amounts in 

another development recommended against it.               

2. There is substantial documentation regarding the fact that PacifiCorp inserts a 

significant risk not previously considered in evaluation of the application for a site 

certificate which may result in having to draw on the bond in the future. 

3. Idaho Power is a much smaller utility than PacifiCorp or PGE but subject to similar 

financial risks due to wildfires and the construction of the B2H transmission line 

will increase the risk significantly. 

4. EFSC has never before or after their review of this development authorized a bond 

amount less than it would take to restore the site. 

5.  Arguments that utility customers, who the bond is intended to protect, would be 

required to pay to restore the site lack justification or proof that they would be 

required to do so.  The Idaho Public Utilities Commission recently refused to 
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approve the 8.61% rate increase requested by Idaho Power for their Idaho 

customers.  Instead they approved a 4.25% increase.  Idaho Power has requested a 

19.28% rate increase for their Oregon customers.  A decision has not been made,  

but given the public comments regarding this request, it is likely that this request 

also will  not be approved.   

6. Chrstopher Clark’s memo of April 1, 2021 shows all developments are being 

required to maintain a bond adequate to restore the site.  

7. No requirement for developers to provide information on a schedule will 

eliminate the risk of unplanned events the bond is to address. 

 Supporting References  

OAR 345-022-0050 council to determine the cost of restoring the Site  

OAR 345-025-0006(8)   Bond Required 

OAR 345-025-0006(16) allows Council to draw on bond to restore site.  

OAR 345-027-0375: Requires a full review of bond amount.  

  “Jury finds PacifiCorp at fault for Santiam Canyon, labor Day Fires” by Zach  

Urness, Salem Statesman Journal, June 12, 2023,  

 “Pacific Power potentially wants its customers to pay $90 million in wildfire  

liability,” Ryan Haas, June 16, 2023)  

“US Attorney’s Office Dist of Or., Pacificorp to pay $3.4 Million in Civil Settlement for  

 Sarah Esterson, September 10. 2021 Memo to Council Overview of the Energy  

Facility Siting Council’s Retirement and Financial Assurance standard.  



  7  Bond Comments B2H II 

 

Christopher Clark, August 13, 2023 memo to EFSC regarding the Surety Bond  

Template Update for the August 27, 2023 EFSC Meeting.  

Legal Decisions Supporting this comment: 

City of Portland v. Bartlett, 369 Or 606, 610 509,P3d 99 (2022) and PGE v Bureau of Labo 

and Industries 317 Or 606 611, 859 P2d 1143 (1993)  To determine intent, primary weight is 

to be given to the statutory text in context. Context includes “other provisions of the same 

statutde and other related statutes,” 

CONCLUSION 

A bond that is at times as low as $1.00 fails to provide the citizens and state of Oregon 

protection from having to assume the costs of restoring the site given the real potential 

that the developer could fail to do so.  Parties with ownership in the B2H transmission line 

will either increase or decrease the risk of having to draw on the insurance provided by the 

bond.  In this case, the majority owner will increase the risk. 

SITE CERTIFICATE CONDITIONS NEEDED TO COMPLY WITH THE FINANCIAL ASSURANCE 

REQUIREMENT: 

Condition One:  A bond or letter of credit must be provided by Idaho Power from an EFSC 

approved financial institution and approved by Council prior to the start of construction.   

Condition Two: During the construction period, the bond may be increased to reflect the 

value of the development as construction proceeds. 

Condition Three:  Prior to the start of operations, the bond must be the amount identified 

by council in the site certificate necessary to restore the site.  For this development, the 

amount would be $170,276,000 after rounding off the figure. 

https://www.koin.com/author/jashayla-pettigrew/
https://www.koin.com/author/jashayla-pettigrew/


To:  Kellen Tardaewether                                                     May 30, 2024 

From:  Irene Gilbert on behalf of the public interest and myself as an individual 

Regarding:   Retirement-Financial Assurance standard continues to fail to copy with the 

Mandatory Conditions and the Site Conditions must be further amended due to Risk.   

 

My submission regarding  this topic include two documents. This one is the combined 

testimony of Stop B2H which also is provided and supported by me.  The second one is my 

effort to add to the arguments in this document. 

 

The updated cost estimate to retire the facility, with proposed RFA2 changes, is $170,276,273 (in Q1 

2024 dollars).1  An increase of approximately $30 million since the original Site Certificate. 

The issue of an adequate bond or letter of credit continues to be raised as a significant issue in the B2H 

project siting because non-compliance with this standard puts the entire State of Oregon, taxpayers and 

rate payers at risk. This is why it is also one of the Standards whereby the Council cannot apply its 

balancing determination.2  Council must comply with OAR 345-027-0375(2)(d) which requires a review 

of the requirements of OAR 345-022-0050, which simply states: 

“To issue a site certificate, the Council must find that:  

(1)  The site, taking into account mitigation, can be restored adequately to a useful, non-

hazardous condition following permanent cessation of construction or operation of the facility.  

(2)  The applicant has a reasonable likelihood of obtaining a bond or letter of credit in a form 

and amount satisfactory to the Council to restore the site to a useful, non-hazardous condition.” 

 

There are also Mandatory Conditions for all Site certificates. OAR 345-025-0006(8) states that this 

assurance:  bond or letter of credit, must be maintained for the life of the project.  While Council may 

adjust some of the conditions, such as varying amounts for construction vs. operational periods, STOP 

believes that it is imperative that Council review this issue more frequently than every five years (per 

current Condition 5).  We also urge Council to seek advice of an independent expert on the matter 

routinely.  

 

Per the two-part series of presentations to Council regarding, bonds, letters of credit, Council rules and 

practices, templates, and more, by staff,3  Christopher Clark provides background: 

“The Council has adopted rules requiring each certificate holder to provide a surety bond or 

letter of credit before beginning construction of a facility. The bond or letter of credit must be 

provided in a form and amount satisfactory to the Council to restore the site to a useful, 

nonhazardous condition, and must be maintained at all times until the facility has been retired.  

OAR 345-025-0006(8). These requirements provide assurance that the people of Oregon will not 

be burdened with the costs of restoring the site if the certificate holder is unable or unwilling to 

 
1 Staff report for this meeting (external memo, p. 12 of 22), Referring to Table 26 of the DPO (page 172). 
2 OAR 345-022-0000(3)(c) 
3 Memo to Council, September 10, 2021, Agenda Item D (Information Item): Overview of the Energy Facility Siting 
Council’s Retirement and Financial Assurance standard (Part 2) for the September 24, 2021 EFSC Meeting, from Sarah Esterson. 

file:///C:/Fuji%20files/USA%20Activism/B2H/b2h%202016-2018/EFSC/AMENDMENTS%20&%20CONDITIONS/RFA%202%20work/4%20Final/OAR%20345-025-0006(8)
https://oregon.public.law/rules/oar_345-027-0375
https://oregon.public.law/rules/oar_345-022-0050
https://oregon.public.law/rules/oar_345-025-0006
https://www.oregon.gov/energy/facilities-safety/facilities/Council%20Meetings/2024-05-30-31-Item-A-B2H-Staff-Report-on-Draft-Proposed-Order-RFA2.pdf
https://oregon.public.law/rules/oar_345-022-0000


properly decommission the facility following permanent cessation of construction or operation 

of the facility.”4  

 

He goes further explaining that: “The lack of a clear and effective mechanism to ensure that a certificate 

holder maintains a bond or letter of credit until the facility has been retired could expose the State to 

unacceptable risk.” (p. 3 of 4, same memo as above). 

 

In the Final Order and original Site Certificate, Council chose to follow Idaho Power’s suggested 

method/mechanism for meeting the bond requirements (see Conditions 4 and 55).  STOP continues to 

contend that this method is not protective of Oregonians; and ODOE and the Council will claim that this 

issue has been litigated already.  However, clear from the deliberations of Council during the 

“exceptions hearings,” Council expressed concerns as well.  After the very lengthy hearing and 

discussions, Council decided that they would: 

“[R]etain the authority to adjust the bond or letter of credit amount up to the full amount at any 

time under the terms of the site certificate. Further, as directed by Council, the condition 

requires that the 5-year report be presented to Council and include an evaluation and 

recommendation, based on review of report results, by the Department and, if appropriate, a 

third-party consultant.  The condition allows the Council to consider whether or not the 

approach towards the financial assurance instrument remains appropriate and would account 

for unforeseen shifts in the power grid or the certificate holder’s financial condition.”6 

[emphasis added] 

 

The DPO does not make recommendations for change to the financial assurance conditions with the 

exception of updated amounts/costs necessary to restore the site. The narrative infers that the mid-line 

capacitor is the only substantial change and laments that the bond issue has been addressed already.  

 

Additionally, the department emphasizes that:  since “the certificate holder is a regulated utility by the 
Oregon Public Utility Commission and […] if necessary, the utility could recover costs from its 
ratepayers…”7  This is insulting to eastern Oregon ratepayers and irresponsible from a fiduciary 
standpoint.  There is not a guarantee that the OPUC would grant rate recovery. That comes later in the 
OPUC processes during prudency review and rate cases. To make this point, OPUC Commissioner Hardie 
said in LC 688:  

“Transmission must be developed with very long lead times. Because circumstances may change 

in the future, and new information may be presented at a later date, the ultimate development 

of the B2H project is not a foregone conclusion. We agree with Staff that a host of changed 

 
4 Memo to Council, August 12, 2021, Subject Agenda Item G (Action Item), Surety Bond Template Update for the August 27, 
2021 EFSC Meeting, from Christopher M. Clark, Siting Policy Analyst & Rules Coordinator. Page 1 of 4. 
5 2024-04-16-B2H-AMD2-Draft-Proposed-Order-Combined 
6 Ibid, p. 188 of 855, including footnotes: 173 See 2020-03-13-Approved-January-Minutes and 2020-01-24-EFSC-Meeting-
Recording Pt 1 of 2; at approx. 11:00 minutes. B2H EFSC Meeting Day 1 PCCO-PO-Exception Hearing Condensed 2022-08-29, 
pages 132 -160. 
7 B2HAPPDoc31 Final Order on ASC and Attachment 2022-09-27, Section IV.G.  Also: 2024-04-16-B2H-AMD2-Draft-Proposed-
Order-Combined p176, FN 174. 
8 Docket LC 68; Order 18-176, pp. 10-11. 

file:///C:/Fuji%20files/USA%20Activism/B2H/b2h%202016-2018/EFSC/AMENDMENTS%20&%20CONDITIONS/RFA%202%20work/4%20Final/2024-04-16-B2H-AMD2-Draft-Proposed-Order-Combined
https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2024-04-16-B2H-AMD2-Draft-Proposed-Order-Combined.pdf
https://apps.puc.state.or.us/edockets/docket.asp?DocketID=20890


circumstances could require Idaho Power to reevaluate its course, including but not limited to 

significant changes in co-participant shares and commitments, project costs, load needs, power 

market liquidity and depth, and capabilities and costs of alternative technologies. Idaho Power 

should be prepared for such reevaluation and to change course should such information or 

circumstances emerge.” (emphasis added) [Commission Order 18-176 p. 10-11.] 

 

Changing Conditions and Risk: 

PacifiCorp (PAC) is the 55% partner in this project. PAC poses increasing risk due to alternative company 

investments and mounting liability costs from pay-outs and court settlements from wildfires. 

 

Regardless of the EFSC orders, siting process, and conditions, the bottom line is that the developers9 will 

decide in their “iterative processes”10 what capital investments and infrastructure projects that they will 

choose to invest in.  Let’s be clear, PAC is the controlling interest here, and Council and staff should not 

be putting blinders on their eyes.   

 

Within the partnership, and the “Joint Funding Agreement,”11 there is a decision-making entity called, 

the “Construction Funding Committee” who will have ultimate authority in decision-making for the 

project.  In this group the voting rights align with the % of partners’ investments; hence, PAC is the 

majority decider at 55%.  Idaho Power has had difficulties in the past with partner relations and 

commitments, PAC in particular has been very slow to commit to the Joint Funding Agreement.12 It 

would be prudent for Council to change and update this financial assurance site condition to maintain a 

closer eye and view on this rapidly changing situation.  (STOP’s recommendations will be offered below).   

 

Recently, PAC’s 10-K filing with the Security and Exchange Commission (SEC), p. 88, states:   

“PacifiCorp's litigation risk associated with the Wildfires is inherently uncertain and the ultimate 

outcomes of the associated claims could materially and adversely affect PacifiCorp's financial 

condition and results of operations and its ability to obtain financing, to fund its operations, 

capital investments and settlements arising from the Wildfires, and to obtain and fund third-

party liability insurance coverage.” 

With regards to wildfire insurance, on page 93 of the SEC filing it warns:   

“[t]he Registrants are subject to increasing risks from catastrophic wildfires and may be unable 

to obtain enough third-party liability insurance coverage at a reasonable cost or at all and 

 
9 Developers in this case are also the owners, investors, and partners.  These terms may be used interchangeably.  
10 “Iterative processes” are common among the regulators of the investor-owned utility. For example, the OPUC 
and IPUCs most importantly, will review Integrated Resource Plans (IRPs) every two years; and while they do not 
“approve” plans, they do approve Action Items (short-term under 5-year actions).  Annually, the OPUC will review 
Oregon’s utilities’ wildfire mitigation plans; and the OPUC considers these iteratively as well. ODOE should make 
this financial assurance review and adjust conditions as an iterative process as well. 
11 PAC’s 2023 IRP Chapter 1, page 28, 98-99.  
12 STOP’s Closing Comments LC74, 1/8/2021, pp. 7, 8-12. 

https://edocs.puc.state.or.us/efdocs/HAC/lc74hac18632.pdf


insurance coverage on existing wildfire claims could be insufficient to cover all losses, all of 

which could materially affect the Registrants financial results and liquidity.” 

Not to be understated, is the obvious fact that PAC is embroiled in serious lawsuits over their wildfire 

liabilities as this illustrative list demonstrates: 

• “Pacific Power faces $42.5 billion in new wildfire claims, seeks more rate increases”  

• “Warren Buffett’s PacifiCorp faces $30 billion of new wildfire claims” 

• “Verdict in Oregon wildfires case highlight risks utilities face amid climate change” 

• “US government may sue PacifiCorp, a Warren Buffet utility, for nearly $1B in wildfire costs” 

PAC is not alone when it comes to wildfire risks.13 In Idaho Power’s IDACORP 10-K Annual report 2023, it 

states: “Liability from fires could adversely impact IDACORP's and Idaho Power's business, financial 

condition, and results of operations, and Idaho Power's WMP [wildfire mitigation plans] and other 

protocols may not prevent such liability.”14   

 

Idaho Power’s SEC report also addresses the partners’ risks and how they may impose more: 

“Co-owners of Idaho Power’s generation and transmission assets may have unaligned goals and 

positions due to the effects of legislation, regulations, capital requirements, load growth 

amounts, changes in our industry, or other factors, which could at times adversely impact Idaho 

Power’s ability to construct and operate those facilities in a manner most suitable to Idaho 

Power.” (p. 29)   

 

It also notes that differences in co-owners’ willingness or ability to continue participation or the timing 

of facility construction, modification, or decommissioning could lead to operational restrictions, financial 

impacts, and uncertainty regarding cost recovery of such assets. This highlights the complexity of joint 

ownership, and STOP believes that the Council has been indifferent to the fact that the applicant is not 

the only risk factor in play.  

 

All Investor-owned utilities in Oregon, like PAC, are seeking very high-rate increases15 and Idaho Power is 

among them as well. The Idaho PUC denied the company’s full rate request increase and reduced the 

amount16; the rate increase case at the OPUC is pending until October. 

 

In an April 19, 2024 memo IPC informed the OPUC that the energization date of the B2H had to be 

pushed back from summer to fall 2026. This is increasing the net present value (NPV) of the B2H 

compared to other portfolios making it less competitive. The Company stated:  

“Due to the increased level of uncertainty surrounding several important near-term decisions, 

the 2023 IRP has been prepared in a manner intended to provide the flexibility and adaptability 

 
13 Not long ago in Baker County, OR., IPC was fined over $1miilion from a resulting fire at a substation: Aug. 25, the 
US Dept of Justice issued “Idaho Power to Pay $1.5 million in civil Settlement for Powerline and Lime Hill Fires.” 
14 IDACORP 10-K 2023 p. 24. 
15 Judicially noted. 
16 Settlement reached at IPUC on IPC rate increase proposal 

file:///C:/Fuji%20files/USA%20Activism/B2H/b2h%202016-2018/EFSC/AMENDMENTS%20&%20CONDITIONS/RFA%202%20work/4%20Final/•https:/www.capitalpress.com/state/oregon/pacific-power-faces-42-5-billion-in-new-wildfire-claims-seeks-more-rate-increases/article_c76fd436-0900-11ef-b6ff-43441a727764.html?utm_source=pocket_reader
https://www.reuters.com/business/warren-buffetts-pacificorp-faces-30-bln-new-wildfire-claims-2024-04-30/
https://toronto.citynews.ca/2023/06/19/verdict-in-oregon-wildfires-case-highlights-risks-utilities-face-amid-climate-change/
https://apnews.com/article/wildfires-pacificorp-liability-warren-buffett-lawsuits-2313403237cb663487daf1953fe952a9
https://edgeservices.bing.com/edgesvc/chat?udsframed=1&form=SHORUN&clientscopes=chat,noheader,udsedgeshop,channelstable,ntpquery,devtoolsapi,udsinwin11,udsdlpconsent,udscstart,cspgrd,&shellsig=948106a295fdd510f1971e22a0aa6713aa180e91&setlang=en-US&lightschemeovr=1#sjevt%7CDiscover.Chat.SydneyClickPageCitation%7Cadpclick%7C1%7C9371a627-a74e-4a84-8d16-32768b25aaad
https://edgeservices.bing.com/edgesvc/chat?udsframed=1&form=SHORUN&clientscopes=chat,noheader,udsedgeshop,channelstable,ntpquery,devtoolsapi,udsinwin11,udsdlpconsent,udscstart,cspgrd,&shellsig=948106a295fdd510f1971e22a0aa6713aa180e91&setlang=en-US&lightschemeovr=1#sjevt%7CDiscover.Chat.SydneyClickPageCitation%7Cadpclick%7C1%7C9371a627-a74e-4a84-8d16-32768b25aaad
https://edgeservices.bing.com/edgesvc/chat?udsframed=1&form=SHORUN&clientscopes=chat,noheader,udsedgeshop,channelstable,ntpquery,devtoolsapi,udsinwin11,udsdlpconsent,udscstart,cspgrd,&shellsig=948106a295fdd510f1971e22a0aa6713aa180e91&setlang=en-US&lightschemeovr=1#sjevt%7CDiscover.Chat.SydneyClickPageCitation%7Cadpclick%7C1%7C9371a627-a74e-4a84-8d16-32768b25aaad
https://www.justice.gov/usao-or/pr/idaho-power-company-pay-15-million-civil-settlement-powerline-and-lime-hill-fires
https://www.justice.gov/usao-or/pr/idaho-power-company-pay-15-million-civil-settlement-powerline-and-lime-hill-fires
https://puc.idaho.gov/Fileroom/PublicFiles/Press/20231228Idaho%20Power%20GRC%20Press%20Release%201228.pdf


necessary to inform decisions as more information becomes known before the next planning 

cycle.”   

While this may not be of interest to EFSC, it will be important in OPUC decision making in terms of rate 

recovery (mentioned more below) and seemingly OPUC rate recovery is being relied on as a financial 

assurance, per comments in meetings and in the DPO. 

 

STOP cannot stress enough the fiduciary, legal--and moral--responsibility that the Council has when 

considering the bond issue within this RFA2, and into the future.  STOP recommends an “iterative 

process,” of review and updating this condition, because of the rapidly changing environment.  Then, 

based on an external, independent consultant’s review, verifying documents from financial institutions, 

and other applicable documentation for Council consideration, decisions would be made for adjusting 

and amending the Financial Assurance (aka Bond) Conditions. 

 

In this iteration, Idaho Power presented an updated letter from Wells Fargo which states: 

“Based upon Idaho Power’s current credit ratings, profile, and information we have as of the 

date hereof, and subject to acceptable pricing, terms, and requisite internal approvals, and 

assuming no market disruption, Wells Fargo confirms to you that it would be highly interested in 

arranging (as administrative agent under the existing credit facility or otherwise), and believes it 

would be successful at arranging, a syndicated letter of credit in an amount up to $180 million 

(the “LC Facility”) for a period not to exceed five years (the tenor of the $400 million credit 

facility) for the purpose of ensuring Idaho Power’s obligation that the site of the Boardman-to-

Hemingway transmission project be restored to a useful and non-hazardous condition.”17 

[emphasis added] 

 

This letter may be an improvement from the last letter in 201818, during the original application for site 

certificate (ASC), in which they said the likelihood for credit would be for $141 million and only for up to 

3 years. Now the letter reads that they believe they would be successful at arranging credit for $180 

million for up to five years.  However, five years is still not sufficient for the life of the project per the 

EFSC standard.   

 

Given the risks discussed above, the short-term nature of the Wells Fargo letter, and that the OPUC is 

not offering financial assurance that IPC so confidently claims, STOP urges the Council to make condition 

changes to implement one or more of the following:  1) insist on the letter of credit (per the rule) – not 

a “likelihood” letter from Wells Fargo; 2) insist on a more robust timeframe that complies with OAR 

345-022-0050(2) and the Mandatory Condition OAR 345-025-0006(8), i.e.: the duration. The 

ratepayers, and tax payers deserve this level of protection given the financial risks created from the 

 
17 RFA #2, Attachment 7-20. Decommission and Letter of Credit https://oregonenergy-
my.sharepoint.com/:f:/g/personal/askenergy_odoe_state_or_us/Er1RrIKI4RpMg1Utb7siRX4BAldBJHQXYA1PUo61tVU0KQ?e=A
q9WeV navigate to Attachment 7-20 in the One Drive. 
18 Wells Fargo letter of the likelihood of credit.  

https://oregonenergy-my.sharepoint.com/:f:/g/personal/askenergy_odoe_state_or_us/Er1RrIKI4RpMg1Utb7siRX4BAldBJHQXYA1PUo61tVU0KQ?e=Aq9WeV
https://oregonenergy-my.sharepoint.com/:f:/g/personal/askenergy_odoe_state_or_us/Er1RrIKI4RpMg1Utb7siRX4BAldBJHQXYA1PUo61tVU0KQ?e=Aq9WeV
https://oregonenergy-my.sharepoint.com/:f:/g/personal/askenergy_odoe_state_or_us/Er1RrIKI4RpMg1Utb7siRX4BAldBJHQXYA1PUo61tVU0KQ?e=Aq9WeV
https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2018-09-28-B2H-ASC-Exhibit-M.pdf


wildfire litigations and the changing energy landscape (technologies and investments19) of the NW grid 

and partner investments.  These are the reasons that we are recommending the following Condition. 

 

Site Condition Recommendation 6:   

 

1) In lieu of a bond, a formal letter of credit must be obtained by Idaho Power by an EFSC approved 

financial institution(s) and approved by Council before construction begins and maintained 

throughout the life of the project (per Mandatory Condition).  Alternatively, if the “1/16th” 

method of paying the bond over four-year construction period (Condition 4) is retained by EFSC 

because Council is authorized to vary the amounts between construction and operation,20 STOP 

recommends that the full amount attained by year-four remain in place for the life of the project 

to ensure compliance.  

2) OPR-RT-01 (Condition 5) d. should be changed to more frequent intervals, no more than every 2-

3 years. This will assist the Council in maintaining their fiduciary responsibilities and due 

diligence. 

3) Documentation of proper insurance should be included in the required report to the Council, as a 

bond is not the only assurance instrument available. 

The recommendations above, if adopted, would need to be edited/incorporated into the already 

lengthy Site Conditions 4 and/or 5. 

 

 
19 Applicable recent articles: on GETs and 3 Ways… 
20 OAR 345-025-0006(8) 

https://www.canarymedia.com/articles/transmission/better-real-time-data-for-the-countrys-congested-transmission-lines?utm_campaign=canary&utm_medium=email&_hsenc=p2ANqtz-_0b8Dhp8ByBlrRKuccHy8APJG_CIMicu8NRIJmdUYi2vUR9akv0KtbquNa8jPn-vxTpuTvr4sYXWBqaSNHAfWts2Pkjc9CsFbfdB8sFLUFCT5G0iI&_hsmi=309013950&utm_source=newsletter&fbclid=IwZXh0bgNhZW0CMTEAAR3D2BqwUvWyLsD8Rn0DYLbRz5-OaDzaBF7YlejM-fP1RvD4XmQNfzMeC_c_aem_AfU5I2WkCdIlCaUA2q-v-VnWRXuG-g9mvCzN7KVx9GXu0SUJMniUrkh3JGvLkkH4THTTyFRqLICvX4brRg7O7z8o
https://zcv2-zgfh.maillist-manage.com/click.zc?od=3z0317036c43d165d35d16c6885f4acac7ff8e0baf7c62203c6771fa3393940fe9&linkDgs=1ed5bae9d30df7ef&mrd=1ed5bae9d30dfb43&m=0&gRId=1068966000001424058
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Contract No. 22TX-17207

TERM SHEET

THIS TERM SHEET IS INTENDED SOLELY TO FACILITATE DISCUSSIONS 
AMONG IDAHO POWER COMPANY (“IDAHO POWER” or “IPC”), PACIFICORP 
(“PACIFICORP” or “PAC”), AND THE BONNEVILLE POWER ADMINISTRATION 
(“BPA”)  (EACH REFERRED TO HEREIN AS A “PARTY” AND COLLECTIVELY 
REFERRED TO HEREIN AS THE “PARTIES”) RELATED TO THE 
CONSTRUCTION, OWNERSHIP, OPERATION, ASSET EXCHANGES, AND 
SERVICE AGREEMENTS REGARDING THE BOARDMAN TO HEMINGWAY 
TRANSMISSION LINE PROJECT (“B2H PROJECT” OR “PROJECT”) AND OTHER 
TRANSMISSION FACILITIES. EXCEPT FOR SECTION 5 OF THIS TERM SHEET 
WHICH SHALL BE LEGALLY BINDING UPON THE PARTIES UPON THE 
EXECUTION AND DELIVERY OF THIS TERM SHEET BY ALL OF THE PARTIES
(THE “EFFECTIVE DATE”), (I) THIS TERM SHEET IS NOT INTENDED TO 
CREATE, NOR SHALL IT BE DEEMED TO CREATE, A LEGALLY BINDING OR 
ENFORCEABLE AGREEMENT OR OFFER, AND (II) NO PARTY SHALL HAVE 
ANY LEGAL OBLIGATION WHATSOEVER PURSUANT TO THIS TERM SHEET.

1. BPA Requirements.  The Parties acknowledge and agree that in order to
negotiate the Agreements (as defined below) and before BPA can make a
definitive final decision regarding whether to enter into the Agreements, BPA
must (1) engage in customer and stakeholder outreach, share information about
this Term Sheet during the outreach, and solicit feedback; (2) fulfill all
requirements under the National Environmental Policy Act (NEPA), the
National Historic Preservation Act (NHPA) and other applicable environmental
laws, and (3) make a definitive decision in an Administrator’s final record of
decision.  Nothing in this Term Sheet shall be construed as indicating that BPA
has engaged in customer and stakeholder outreach; completed its NEPA and
other environmental review processes or made a decision regarding how to
proceed.

2. Term. This Term Sheet shall terminate the earlier of (a) energization of the
B2H Project, or (b) execution of all agreements identified in the Term Sheet, or
(c) mutual written agreement of all Parties. This Term Sheet may be extended
by mutual written agreement of all Parties.

3. Agreements.  Upon execution of this Term Sheet, the Parties intend to
negotiate in good faith toward the execution of the definitive, binding
agreements and amendments between or among the Parties described below
consistent with the terms and conditions described below (“Agreements”).
Each of the Parties intends to prepare and deliver to the other Parties initial
drafts of the Agreements it is designated as responsible for below by no later
than the date identified for each agreement.  The Parties further intend, subject
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to the BPA requirements in Section 1, that they will endeavor to complete 
negotiation of and execute the Agreements by no later than the date identified 
for each agreement; provided, however, that the effectiveness of any such 
Agreement may be subject to one or more conditions precedent, including state 
or federal regulatory approvals.

a) Asset Exchanges, Transmission Service Agreements, and Amended and
Restated Existing and Future Agreements: The table below defines the transactions 
contingent on completion of the B2H Project including, without limitation, regulatory 
approval associated with IPC’s acquisition of BPA’s interest in the Amended and Restated  
Boardman to Hemingway Transmission Project Joint Permit Funding Agreement (“Joint 
Permitting Agreement”), asset exchanges, transmission service agreements, and amended 
and restated existing and future agreements. Each of the Parties will prepare an initial draft 
of the Agreements and Amendments below for which it is designated as the Primary 
Drafter, consistent with the following terms:

Parties / Agreement / 
Action / Primary Drafter

General Terms / Details

1. PAC,  BPA

Agreement on Principles 
and Timelines

Prepare First Draft –
BPA: Quarter 2 of 
Calendar Year 2022

Target Execution Date: 
Quarter 3 of Calendar 
Year 2022

PAC and BPA are parties to the Amended and 
Restated Midpoint-Meridian Agreement, originally 
executed June 1, 1994 (the “Midpoint-Meridian 
Agreement”), which provides PAC with 340 MW of 
bidirectional scheduling rights over the Buckley-
Summer Lake 500kV line (the “Buckley-
Summer Lake Line”). In connection with the Goshen 
Area Asset Exchange (as referenced in Section 
3(a)(7) of this table) and the B2H Midline Series 
Capacitor Project (as referenced in Section 3(a)(12)
of this table), PAC and BPA are discussing options to 
allow PAC the ability to schedule 340 MW from the 
Buckley substation to the 500kV side of the 
Ponderosa Transformer Bank 500/230 kV #1 
(“Ponderosa 500”) and to concurrently schedule 340 
MW from the Summer Lake substation to Ponderosa 
500 upon energization of the B2H line and the B2H 
Midline Series Capacitor Project.  

I. Contingent upon the conditions set forth
below, PAC and BPA desire for the
concurrent bidirectional scheduling rights
over the Buckley-Summer Lake line to be
provided as firm point-to-point transmission
service (“PTP service”) pursuant to the terms
and conditions in BPA’s Tariff and rate
schedules upon energization of the B2H line
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and the B2H Midline Series Capacitor 
Project.  As of the Effective Date, the PAC 
and BPA understand that such PTP service 
remains subject to further BPA evaluation.
a. BPA’s offer of PTP service may include 

conditions if such conditions are 
identified during BPA’s evaluation. 
Conditions for PTP service are at BPA’s 
sole discretion and, if required, will be 
developed consistent with the principles 
set forth in Section 3(a)(1)(II)(b) so that 
flows associated with the PTP service 
over the Buckley-Summer Lake line do 
not exceed 340 MW in the north-to-south 
direction and concurrently does not 
exceed 340 MW in the south-to-north 
direction during all lines in service.

b. As part of the PTP service evaluation, 
PAC and BPA will also explore options to 
combine an offer of PTP service with the 
modification to points of receipt and 
points of delivery in PAC’s existing PTP 
service tables (“redirect”) within the Long 
Term Firm Point-to-Point Service 
Agreement (No. 04TX-11722) between 
PAC and BPA, subject to BPA’s Tariff 
and related business practices including 
available transfer capability (“ATC”), 
with a goal to optimize PAC’s 
transmission service over the Federal 
transmission system to serve its central 
Oregon loads (e.g., using a single wheel 
from a network point of receipt to PAC’s 
load at Ponderosa 230 or Pilot Butte 230).  
BPA will apply its long-standing practice 
to evaluate the ATC impacts of the new 
PTP service against the ATC impacts of 
existing service, to include the 
bidirectional scheduling rights and 
redirected service.    

c. BPA may request additional information 
from PAC.  PAC will make good faith 
efforts to provide such information within 
30 days of BPA’s request. 

d. PAC will submit applicable transmission 
service request(s) (“TSR”) within 30 days 

PAC/201 
Link/3 

 
 



Contract No. 22TX-17207 B2H Term Sheet
Page 4 of 32

of BPA’s notice to PAC that such requests 
should be submitted.     

e. If BPA determines, in its sole discretion, 
that BPA can convert the bidirectional 
scheduling rights to PTP service, BPA 
agrees to offer PTP service pursuant to 
BPA’s Tariff and rate schedules.  
i. The PTP service will be contingent 

upon and will not be effective before
(A) the energization of the B2H line 
and the installation of the B2H 
Midline Series Capacitor Project; (B) 
approval by the Federal Energy 
Regulatory Commission (“FERC”) of 
the proposed amendments to the 
Midpoint-Meridian Agreement
discussed in this Section 3(a)(1), per 
subpart (iii below; and (C) the Goshen 
Area Asset Exchange set forth in 
Section 3(a)(7) of this table is 
completed and all associated 
agreements are in effect.

ii. PAC and BPA will adhere to the 
applicable requirements set forth in 
BPA’s Tariff and related business 
practices, including timelines for 
execution or amendment of a service 
agreement.  

iii. Concurrent with the execution of the 
PTP service agreements contemplated 
in this Section 3(a)(1)(I), PAC and 
BPA will amend Section 4(a) of the 
Midpoint-Meridian Agreement to 
remove and otherwise terminate 
PAC’s bidirectional scheduling rights 
over the Buckley-Summer Lake Line.

f. If BPA offers PTP service that satisfies 
PAC’s objectives as expressed in this 
Term Sheet, PAC intends to accept such 
service subject to the condition regarding 
FERC approval described below.  If 
following FERC acceptance without 
material conditions of the arrangements 
negotiated between BPA and PAC in this 
Section 3(a)(1)(I), PAC nonetheless fails 
to submit applicable TSRs or otherwise 

PAC/201 
Link/4 

 
 



Contract No. 22TX-17207 B2H Term Sheet
Page 5 of 32

declines to accept the PTP service or 
execute a PTP service agreement, then 
BPA will have no further obligations to
provide PAC with the PTP service 
described in this Section 3(a)(1)(I) or the 
scheduling rights described in Section 
3(a)(1)(II) below.

g. PAC and BPA will negotiate in good faith
to complete and enter into agreements
needed to complete the other conditions
set forth in Sections 3(a)(2) through (14)
and 3(c) of this Term Sheet, as such
conditions are applicable to either Party.

h. PAC will seek FERC guidance as
necessary and file the proposed
amendment to the Midpoint-Meridian
Agreement with FERC for acceptance.
BPA will reasonably coordinate with PAC
to prepare for FERC meetings and
submissions. FERC’s unconditioned
acceptance shall be a condition to PAC’s
obligations as contemplated under this
Term Sheet.

II. Following either (1) BPA’s determination that
it is unable to provide the PTP service to PAC
consistent with Section 3(a)(1)(I) above, or
(2) FERC’s failure to accept without material
conditions the arrangements negotiated
between PAC and BPA under Section
3(a)(1)(I) above, BPA will, effective upon
energization of the B2H line and the B2H
Midline Series Capacitor Project provided
that all conditions described below are met,
provide PAC with bidirectional scheduling
rights over the Buckley-Summer Lake line
which give PAC the ability to (A) schedule
340 MW from the Buckley substation to
Ponderosa 500 (“North to South schedules”)
and (B) concurrently schedule 340 MW from
the Summer Lake substation to Ponderosa
500 (“South to North schedules”)
(collectively referred to as “scheduling
limits”).   The concurrent, bidirectional
scheduling rights described in the
immediately preceding sentence will be

PAC/201 
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provided pursuant to an amendment to the 
Midpoint-Meridian Agreement and one or 
more separately negotiated agreements, that 
will be effective upon acceptance by FERC 
and after all conditions set forth in this 
Section 3(a)(1)(II) are met and will remain in 
effect until BPA offers PTP service as set 
forth in Section 3(a)(1)(I). PAC and BPA
will work in good faith to satisfy all such 
conditions consistent with the principles 
articulated in Section 3(a)(1)(II)(b) below by
energization of the B2H line.  

a. Transmission service to move from the 
Ponderosa 500 substation.  The utilization 
of the concurrent bidirectional scheduling 
rights at the Ponderosa substation
described in this Section 3(a)(1)(II) is 
limited to Ponderosa 500.  PAC must 
reserve PTP service from BPA pursuant to 
BPA’s Open Access Transmission Tariff 
(“OATT”), business practices, and rate 
schedules in effect at the time of such 
reservation to move from Ponderosa 500
to the 230 kV side of Ponderosa 
transformer bank #1 for delivery to PAC 
load in central Oregon.

b. Principles to guide satisfaction of 
conditions.
i. North to South schedules, South to 

North schedules, and the associated 
directional power flows may not 
exceed the scheduling limits (e.g., 340 
MW North to South and, concurrently, 
340 MW South to North, under all 
lines in service).  A Power Transfer 
Distribution Factor (“PTDF”) based 
methodology (“PTDF algorithm”) and 
calculator will be used to determine 
directional power flow.  The PTDF 
algorithm will sum positive flows in 
the North to South and South to North 
directions (i.e., schedules and flows
are not netted).

ii. If, at any time, North to South 
schedules, South to North schedules, 
or the associated directional power 

PAC/201 
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flows exceed the scheduling limits, 
PAC shall reduce the schedules so that 
the schedules and directional power 
flows are within the scheduling limits. 
BPA can, at BPA’s sole discretion, 
curtail the schedules in whole or in 
part to maintain the scheduling limits 
and to mitigate congestion, such as 
during outages.  

iii. Schedules (E-Tags) must contain a 
single granular source and sink.  
Sources and sinks (1) cannot be 
consolidated on a single E-Tag; and 
(2) must be granular enough to 
determine the PTDF impact.  Sources 
and sinks that are scheduling points, 
hubs, or nodes are not sufficiently 
granular to determine the PTDF 
impact.  

iv. PAC may not schedule from sources 
and sinks for which the PTDF impact 
has not been determined.  PAC will 
provide BPA with advance notice of 
sources and sinks with sufficient time 
for BPA to determine the PTDF 
impact and, if necessary, to 
accommodate modifications to tools, 
systems, and contracts.  

v. The terms, tools, and protocols 
associated with the concurrent 
bidirectional scheduling rights will be 
structured to minimize to the 
maximum extent possible any impacts 
exceeding the scheduling limits (e.g.,
340 MW North to South and, 
concurrently, 340 MW South to North,
under all lines in service) that the 
physical flows associated with the 
concurrent bidirectional scheduling 
rights have on the Pacific Northwest 
AC Intertie (as such transmission 
facilities are defined in the various 
PNW AC Intertie-related agreements 
among PAC, BPA and the other PNW 
AC Intertie owners, the “NW AC 
Intertie”) or the Federal transmission 

PAC/201 
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system, as reasonably determined by 
BPA.

c. Conditions to Effectiveness of 3(a)(1)(II)
Scheduling Rights
i. PTDF calculator.  BPA will develop a

PTDF algorithm to calculate the
directional power flow associated with
each source and sink that PAC intends
to schedule.  PAC and BPA will
coordinate to develop, at PAC’s
expense, a PTDF calculator that uses
the PTDF algorithm and related
communication equipment.

ii. Agreement on operational terms.
After the PTDF calculator is
developed, PAC and BPA will work in
good faith to develop operational
terms, to include the protocols and
requirements for monitoring, dispatch,
curtailment, reduction of scheduling
limits due to outages, and future
modifications to stay current with
reliability standards, automation, and
technological abilities.  The
operational terms will remain in effect
for the duration of the concurrent
bidirectional scheduling rights
described in this Section 3(a)(1)(II)
and will be incorporated into the
proposed amendments to the
Midpoint-Meridian Agreement or such
other agreement as mutually agreed by
PAC and BPA.

iii. Energization of the B2H Project,
including the B2H Midline Series
Capacitor Project.

iv. The agreements set forth in Section
3(a)(1)(III) below are, to the extent
required, accepted for filing at FERC
without material conditions.

v. The Goshen Area Asset Exchange set
forth in Section 3(a)(7) of this table is
completed and all associated
agreements are in effect.

III. Agreements.

PAC/201 
Link/8 
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a. Agreement on Principles and Timelines.
Following execution of the Term Sheet, 
PAC and BPA will negotiate and execute 
an agreement to reflect the objectives, 
commitments, principles, conditions, and 
timelines, including negotiation of 
applicable follow-on agreements for the 
PTP service described in Section 
3(a)(1)(I), and the concurrent, 
bidirectional scheduling rights described 
in Section 3(a)(1)(II).  With regard to the 
concurrent, bidirectional scheduling rights 
described in Section 3(a)(1)(II), the 
Agreement on Principles and Timelines
would include the principles and 
conditions set forth in Section 3(a)(1)(II) 
above, and the timelines for development 
of the PTDF calculator and negotiation of 
operational terms and protocols. 

b. Follow-on Agreements. Before 
energization of B2H and subject to the 
conditions described above in this Section 
3(a)(1) being met, PAC and BPA will 
negotiate and execute (1) the agreements 
and amendments referenced in Section 
3(a)(1)(I) above, or (2) if BPA is not yet 
providing PTP service upon B2H 
energization consistent with Section 
3(a)(1)(I) above, then an amendment to 
the Midpoint-Meridian Agreement to 
reflect the addition of the concurrent 
bidirectional scheduling rights, including 
term, scheduling and directional power 
flow requirements, usage of the PTDF 
calculator, and operational terms, all as 
consistent with Section 3(a)(1)(II) above.
PAC and BPA understand that PAC may 
be required to file amendments to the 
Midpoint-Meridian Agreement with 
FERC for acceptance and that the 
effective date for the agreements 
referenced above will be upon FERC 
acceptance without material conditions.

IV. Consistent with the “Phase II Joint Study 
Report (2020-2021), Boardman to 

PAC/201 
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Hemingway (B2H) and Incremental Central 
Oregon Load” completed on March 23, 2021,
upon notice from BPA, PAC will upgrade the 
existing Meridian Series Capacitor on the 500 
kilovolt bus or install an electrically 
equivalent series capacitor on the PAC 
section of the Dixonville-Meridian-Klamath 
Falls-Captain Jack lines in southern Oregon 
within a reasonable time after receiving the 
notice. PAC shall be responsible for all costs 
associated with the upgrade.   

V. PAC and BPA agree that the proposed
modifications to the Midpoint-Meridian 
Agreement described above are limited in 
scope to PAC’s bidirectional scheduling 
rights over the Buckley-Summer Lake line
under Section 4 of the Midpoint-Meridian 
Agreement and do not include BPA’s 
bidirectional scheduling rights over the 
Summer-Lake Malin line under Section 4 of 
the Midpoint-Meridian Agreement.   PAC and 
BPA do not intend to modify, change, alter, 
or terminate BPA’s bidirectional scheduling 
rights over the Summer Lake-Malin line set 
forth in Section 4 of the Midpoint-Meridian 
Agreement or the General Transfer 
Agreement between PAC and BPA, originally
executed May 4, 1982, as amended.

2. IPC & PAC & BPA

New operational 
agreement between IPC, 
PAC & BPA

Prepare First Draft –
BPA: Quarter 3 of 
Calendar Year 2022

Target Execution Date: 
Quarter 4 of Calendar 
Year 2022

IPC, PAC and BPA agree to negotiate in good faith 
and draft a tri-party operational agreement that will:

a. Consider Midpoint-Meridian Agreement 
Section 5(f); and

b. Define the curtailment procedures 
between NW AC Intertie, Western 
Electricity Coordinating Council (WECC) 
Path 14 (Idaho to Northwest), and WECC
Path 75 (Hemingway – Summer Lake);
and

c. Identify conditions for revising the tri-
party operational agreement including, but 
not limited to:
i. Engagement with NW AC Intertie 

partners;

PAC/201 
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ii. In the event the B2H Project and the
B2H Midline Series Capacitor Project
are not complete and energized by
2027.

The Parties will make best efforts to negotiate and 
target execution of the tri-party operational 
agreement within one year of the Effective Date of
this Term Sheet, with an effective date for the tri-
party operational agreement a reasonable time 
thereafter.

3. PAC & BPA

Termination of Existing
NITSAs:

PAC Trans – BPA
Merchant NITSAs (SA
Nos. 746, 747)

Incorporate into 
Agreement on Principles 
and Timelines under 
3(a)(1)

BPA Network Integration Transmission Service 
Agreements (“NITSAs”) (PacifiCorp Service 
Agreement No. 746 and No. 747): BPA and PAC 
agree to terminate the aforementioned NITSAs upon
(1) the completion of the asset purchase and sale
between IPC and PAC as detailed in Section 3(a)(5)
through Section 3(a)(7) of this table – the Goshen
Area Asset Exchange, and (2) the commencement of
network service as described in Section 3(b)(1).

4. IPC & BPA & PAC

New Agreement: 

Longhorn Substation 
Agreements

Prepare First Draft –
BPA: Quarter 2 of 
Calendar Year 2022

Target Execution Date: 
Quarter 3 of Calendar 
Year 2022

IPC and PAC will fund a portion of the proposed 
Longhorn substation near Boardman, Oregon, if B2H 
interconnects at Longhorn. This funding will occur as
specified in one or more negotiated Longhorn 
Substation Agreements between the Parties that is
consistent with BPA’s Line and Load 
Interconnection Business practices and allows for 
recovery of the network portion of these funds 
through incremental transmission wheeling revenue.
The agreement will:

a. include provisions for IPC and PAC to
pay a use of facilities charge or other
charge pursuant to BPA’s OATT and
applicable rate schedules to transact across
the Longhorn bus in the future;

b. include provisions for IPC and PAC to
potentially own, operate and maintain
B2H equipment, which shall include: the

PAC/201 
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B2H series capacitor at Longhorn, the 
B2H shunt line reactors at Longhorn, any 
ancillary equipment required to support 
those devices, such as switches, bypass 
breakers (series cap), and insertion 
breakers (shunt reactor); and

c. be contingent upon BPA completing its 
obligations and responsibilities under 
NEPA, NHPA, and other requisite 
environmental compliance laws and 
making a decision regarding how to 
proceed (including provisions for IPC and 
PAC funding upfront at a prorated amount 
based on cost allocation of Longhorn, 
BPA’s NEPA, NHPA, and environmental 
compliance costs).

Non-binding cost estimates identified for the 
potential Longhorn aspects of the B2H Project as of 
the Effective Date of this Term Sheet are as follows,
which all Parties acknowledge and agree are 
preliminary and may be modified and revised prior to 
and upon B2H energization: 

These are estimated costs, charges to be trued up 
with actual costs.

a. Longhorn (base substation) network costs 
~$59M. Costs subject to transmission 
credit.
i. IPC 21% ~ $12M (BPA to cover up to 

$14M of IPC cost)
ii. PAC 55% ~ $33M

iii. BPA 24% ~ $14M (plus IPC ~ $12M, 
for total ~ $26M) 

b. B2H connection to Longhorn Network 
Bay~$11M.  
Constructed/Owned/Maintained by BPA. 
Develop bay 3 with (2) 500kV circuit 
breakers & (5) 500kV disconnects.  Costs 
subject to transmission credits.
i. IPC & PAC 100% 

c. Customer built (not subject to 
transmission credits). Including civil work 
with the reactor and cap costs.

PAC/201 
Link/12 

 
 



Contract No. 22TX-17207 B2H Term Sheet
Page 13 of 32

5. IPC & PAC

New Agreement:

Purchase and Sale 
Agreement for Asset 
Exchange -potentially 
utilize the previously 
developed Joint 
Purchase and Sale 
Agreement 

Prepare First Draft –
IPC: Quarter 2 of 
Calendar Year 2022

Target Execution Date: 
Quarter 4 of Calendar 
Year 2022

PAC and IPC would purchase and sell to each other 
various assets to achieve the objectives identified in 
Section 3(a)(6) and Section 3(a)(7) of this table. PAC 
and IPC will seek to first balance the purchase and 
sale of the transferred assets through the depreciated 
net book value of such assets and allocation of 
upgrade costs and, finally, if necessary, will be 
balanced between IPC and PAC through cash 
considerations.  

Details related to Populus – Four Corners assets:

These assets will provide IPC ownership on the 
existing PAC transmission system from Four Corners 
substation in New Mexico to Populus substation in 
Idaho.  This will include 345 kV transmission lines 
between the following substations and assets to 
create a path through each substation:

Four Corners, Pinto, Huntington, Camp Williams, 
Mona, Terminal, 90th South, Ben Lomond and
Populus.

Consistent with federal processes, IPC and PAC will 
complete required studies to determine if recent 
system upgrades result in a possible increase in 
existing transmission capacity between Borah and 
Populus to facilitate IPC’s incremental transfer needs 
associated with this exchange. If determined 
necessary, IPC and PAC will identify revisions to the 
JOOA (as defined in Section 3(a)(6) of this table),
upgrades, modifications, or other options to meet 
each party’s commercial needs between Borah and 
Populus.

Details related to Borah/Kinport to Hemingway and
Midpoint to Borah/Kinport assets:

These assets will provide PAC ownership on the 
existing IPC transmission system from 
Borah/Kinport to Hemingway and from Midpoint 
500 to Borah/Kinport. This will include 500 kV and 
345 kV transmission lines between the following 
substations and assets to create a path through each 
substation:

Borah, Kinport, Adelaide, Midpoint and Hemingway.

Upgrades are required across the Borah West and 
Midpoint West paths to facilitate this portion of the 

PAC/201 
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proposed asset exchange transaction. The cost of 
these upgrades will be determined in the course of 
negotiating the proposed asset exchange transaction 
described in this Section 3(a)(5).

Details related to Goshen Area assets:

As described in more detail in Section 3(a)(7) of this
table, PAC will transfer to IPC certain to-be-
determined Goshen areas transmission assets that 
would allow IPC to provide transmission service to 
all BPA customers in southeast Idaho currently 
served by PAC. These assets are being transferred to 
IPC, from PAC, as part of the negotiations between 
PAC and BPA as described in Section 3(a)(1) of this 
table, with the consideration for these assets being 
the transmission service provided by BPA to PAC as 
detailed in Section 3(a)(1) of this table. IPC and PAC
intend for these Goshen assets to be incorporated into 
the broader purchase and sale agreement described in 
this Section 3(a)(5) with a goal of minimizing 
changes to each company’s transmission rate base. 
This goal is intended to be facilitated through the
allocation of the costs associated with the Borah 
West and Midpoint West upgrades.

6. IPC & PAC

Amendment to Existing 
Agreement: 

IPC – PAC Joint 
Ownership and 
Operating Agreement 
(“JOOA”)

Prepare First Draft –
IPC: Quarter 2 of 
Calendar Year 2022

Target Execution Date: 
Quarter 4 of Calendar 
Year 2022

As part of a transaction transferring assets described 
in Section 3(a)(5) of this table, IPC and PAC may
expand their existing Joint Ownership and Operating 
Agreement, as amended and restated August 22, 
2019 (“JOOA”), to include the following:

I. PAC owning 300 MW of west-to-east 
transmission assets between Midpoint 500 and 
Borah (transferred from IPC); and

II. PAC owning an additional 600 MW of east-to-
west transmission assets between Borah and 
Hemingway (transferred from IPC) - total 
increases from the current 1,090 MW to 1,690 
MW; and

III. IPC owning 200 MW of bi-directional 
transmission assets between Populus, Mona and 
Four Corners (transferred from PAC); and

IV. Other revisions as necessary to facilitate other 
asset exchanges (e.g., for Goshen area, as 
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described in Section 3(a)(5) and Section 3(a)(7) 
of this table).

7. IPC & PAC 

Goshen Area Asset 
Exchange

Part of 3(a)(5)

As referenced in Section 3(a)(5) and Section 3(a)(6) 
of this table, IPC and PAC would negotiate an asset 
exchange to be effective no later than (i) energization 
of the B2H line and (ii) commencement of the 
NITSA between BPA and IPC, as referenced in 
Section 3(b)(1), that enables BPA to to serve its 
loads currently in PAC’s East transmission system 
(Lower Valley Elec., Idaho Falls, Fall River Rural 
Elec., Lost River Electric, Salmon River Electric, 
Soda Springs,) (“Southeast Idaho Load Service 
(SILS) Customers”) with one leg of firm IPC
network transmission service.  

As referenced in Section 3(a)(6) of this table, the 
Goshen area asset exchange may be wrapped into the 
existing JOOA framework.

IPC, PAC, and BPA agree to make best efforts to 
plan for service to Idaho Falls that requires only one 
leg of network transmission from the BPA 
transmission system, provided such best efforts 
among the Parties must (1) respect and retain the 
existing services arranged for Idaho Falls load 
service between BPA and Utah Associated Municipal 
Power Systems (UAMPS); and (2) be in line with 
FERC orders in similar circumstances and accepted 
by FERC.

8. IPC & BPA 

New Agreement:

Point to Point TSA

Prepare First Draft –
BPA: Quarter 2 of 
Calendar Year 2022

Target Execution Date: 
Quarter 3 of Calendar 
Year 2022

IPC will acquire up to 500 MW of PTP transmission 
service from Mid-C to Longhorn subject to the terms 
of BPA’s OATT, business practices and applicable
rate schedules. The duration of the new service must 
be for an initial service duration of at least 5 years, 
and sufficient to compensate BPA for BPA’s revenue 
requirement associated with BPA capital investments 
to facilitate the transmission service, with the right to 
rollover service in accordance with the BPA’s OATT 
and business practices in effect at the conclusion of 
the initial term. 
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9. IPC & PAC Upon energization of the B2H Project, PAC would 
not renew its current 510 MW of east-to-west rights 
on the IPC system (which rights are found in IPC 1st

Revised Service Agreement (SA) Nos. SAs 344-346
and 383-384).

Consistent with and pursuant to IPC’s OATT, PAC 
and IPC will coordinate to extend any remaining IPC 
SAs, enter into new SAs, or take other action as 
necessary to bridge any SA expiration dates until 
such time as the B2H project is in-service.

10. IPC & PAC 

B2H Construction 
Funding Agreement-
related Commitments

The B2H Construction Funding Agreement, between 
IPC and PAC as referenced in Section 3(d) below, 
and any additional agreements as the Parties 
determine necessary, will include terms necessary to 
implement the Agreement to Reimburse BPA’s 
Removal and Replacement Related Transaction
Costs, among IPC, PAC and BPA, dated March 18, 
2020 (BPA Contract No. 20TX-16835).

IPC, on behalf of the B2H Project, will assure that it 
coordinates construction of the B2H Project with 
BPA in a manner consistent with the terms of BPA’s 
Use Agreement, as amended by Amendment Two (2) 
to NF(R)-9617, including Exhibits A, B and C, 
between the United States of America, Dept. of the 
Navy and the United States of America, Bonneville 
Power Administration Ptn Secs 13, 23 and 24-T2N-
R25E, W.M.  

IPC and PAC acknowledge that the Removal and 
Replacement Related Transactions described in 
Contract No. 20TX-16835 are contingent upon (1) 
BPA obtaining acceptable service from Umatilla 
Electric so that BPA may continue to serve Columbia 
Basin Electric’s load; (2) BPA completing its 
obligations and responsibilities under NEPA, NHPA, 
or other requisite environmental compliance laws and 
making a decision regarding how to proceed; and (3) 
IPC and PAC moving forward with construction of 
the B2H Project.

11. IPC & PAC & BPA In conjunction with the termination of the NITSAs 
identified in Section 3(a)(3) of this table (i.e., PAC 
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BPA Redirect and 
Assignment of existing 
PTP transmission 
service

Incorporate into 
Agreement on Principles 
and Timelines under 
3(a)(1)

SAs 746 & 747), following the energization of B2H,
BPA will redirect its two 100 MW PTP transmission 
service agreements (91629850 and 91629500, or any 
applicable AREFs that supersede or replace them)
that it takes from IPC (i.e., IPC 1st Revised SAs 324 
& 342) such that the new POR of each SA will be 
Walla Walla and the new POD for each SA will be 
Borah.  Consistent with and pursuant to IPC OATT, 
following approval of such redirects by IPC as
described above, BPA will assign those redirected 
reservations to PAC. This redirect and assignment 
will be delayed by BPA if B2H energization is 
delayed past 07/01/2026. PAC shall be responsible 
to pay for all costs associated with 91629850 and 
91629500, or any applicable AREFs that supersede 
or replace them, upon approval of such redirect by 
IPC and assignment by BPA.

12. IPC & PAC & BPA,
with respect to B2H Plus 
Facilities Expectations

IPC & PAC, with 
respect to B2H 
Construction Funding 
Agreement

The B2H Project will include the installation of the 
B2H Midline Series Capacitor Project and 
development of a remedial action scheme ("RAS").  
When considering BPA’s study methodology, the 
B2H midline series capacitor reduces simultaneous 
interactions between the NW AC Intertie, central and 
southern Oregon load service, and WECC Path 14
(Idaho to Northwest). The Parties agree to funding of 
the B2H Midline Series Capacitor Project as follows: 

a. IPC: funding 45% of the cost.
b. PAC: funding 55% of the cost
c. BPA: funding 0% of the cost

The Parties will work in good faith to have the B2H 
Midline Series Capacitor Project in-service when the 
B2H Project is energized and to document 
expectations of operation, maintenance, and future 
reinforcements and upgrades.  

13. IPC & PAC

B2H Grant or 
Additional Funding

Under IPC and PAC’s existing OATT rate 
procedures, IPC and PAC will include any United 
States Department of Energy (“DOE”) grant or 
additional funding received for the B2H project in 
the appropriate FERC account provided such account 
is allocated 100% to Transmission. Nothing in this 
Term Sheet limits or waives any party’s right to 
participate, review, comment, or challenge the other 
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party’s rate case or formula rate inputs through their 
respective update processes.

14. IPC & PAC & BPA

Permit Funding 
Agreement Amendment

Upon transfer of BPA’s Permitting Interest to IPC
identified in 3(b)(3) below, the Permit Funding 
Agreement will be amended to recognize the re-
allocation of the Parties’ Permiting Interests and 
related funding obligations. 

b) NITSA Terms and Conditions, NITSA Security Agreement, NITSA 
Backstop

1. IPC & BPA

New Agreements:

Network Integration 
Transmission Service 
Agreement to serve BPA 
customers at Goshen

Network Integration 
Transmission Service 
Agreement to service 
BPA’s customer at 
Burley 

Amendment to currently 
effective Network 
Integration 
Transmission Service 
Agreements

Prepare First Draft –
IPC: Quarter 2 of 
Calendar Year 2022

IPC and BPA will enter into two NITSAs for IPC to 
provide firm network transmission service to BPA.

One NITSA will serve BPA customers at Goshen 
(replacing what is, as of the Effective Date of this 
Term Sheet, provided under PAC Service Agreement 
746) and one NITSA will serve Idaho Falls (replacing 
what is, as of the Effective Date of this Term Sheet, 
provided under PAC Service Agreement 747) (“New 
NITSAs”). The New NITSAs will be in addition to the 
existing NITSAs BPA currently holds with IPC for 
service to BPA’s customers located on IPC’s system 
(“Existing NITSAs”).  

The term of BPA’s New NITSAs will be 20-years 
from energization of the B2H Project, with a renewal 
or rollover option at BPA’s discretion as required and 
permitted by FERC

a. The NITSA Security Agreement (as referenced 
in Section 3(b)(2) of this table), and any related 
other agreements necessary, between BPA and 
IPC will be updated once the energization of 
B2H has occurred to document the term and the 
repayment periods with the actual energization 
date.

b. The New NITSAs, NITSA Security Agreement, 
and any related other agreements necessary, are 
conditioned on the Goshen Area Asset
Exchange set forth in Section 3(a)(7) being 
completed and all associated agreements being 
in effect by the energization of the B2H line.
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Target Execution Date: 
Quarter 3 of Calendar 
Year 2022

The New NITSAs and the Existing NITSAs will be 
updated to include three Points of Receipt (PORs) over 
which BPA can deliver energy to its customers located 
on IPC’s system.  The three PORs are as follows: 
AMPS POR, LaGrande POR, and Longhorn POR.

The New NITSAs shall reflect the following 
provisions:

a. Under the New NITSAs, IPC will plan for 
and reserve transmission capacity for the 
continued network service to BPA’s SILS 
Customers’ loads and ensure that it can 
reliably serve the load for the term of the 
contract prior to BPA assigning the PTP 
service agreements to PAC pursuant to 
Section 3(a)(11) above.

b. The New NITSAs between BPA and IPC 
will permit BPA to assign service to 
specific Points of Delivery (PODs) to 
BPA’s wholesale customers who take 
service at those PODs.  Such assigned 
PODs will be served by a separate NITSA 
agreement between BPA’s wholesale 
customer and IPC.  The New NITSA 
between BPA and IPC will state that the 
customer requesting a separate NITSA for 
its POD must meet credit rating standards 
consistent with IPC’s OATT. 
Notwithstanding assignment of the NITS 
service, BPA would remain entitled to all 
outstanding credits associated with the 
Funded Amounts (as defined in Section 
3(b)(2) below) as long as BPA continues to 
be a NITS customer.

c. IPC will maintain the current practice of 
letting BPA choose through the annual 
delivery allocation process the PODs 
where BPA will deliver power to serve its 
loads. The current PODs include LaGrande 
and AMPS. Once B2H is in service, the 
PODs will include LaGrande, Longhorn, 
and AMPS.

d. BPA would pay the NT rate as established 
by IPC’s OATT transmission formula rate.  
There shall be no adders or segmentation 
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like actions which result in a rate above the 
NT rate and the amount BPA pays to IPC 
under the NT service agreement will be 
reduced as discussed in the NITSA 
Security Agreement.  

e. IPC will not charge BPA IPC’s system 
losses for energy from BPA’s Palisades 
resource used to serve load behind Goshen. 

2. IPC & BPA

New Agreement:

NITSA Security and 
Risk Backstop 
Agreement

Prepare First Draft –
IPC: Quarter 2 of 
Calendar Year 2022

Target Execution Date: 
Quarter 3 of Calendar 
Year 2022

IPC and BPA will enter into an NITSA security and 
risk backstop agreement (“NITSA Security 
Agreement”), concurrently with the New NITSA and 
the purchase and sale agreement referenced in Section 
3(b)(3) of this table.

Reimbursement If IPC Receives all Permits and
Certificates of Public Convenience and Necessity 
(CPCN) for Construction of B2H

IPC will reimburse BPA for the transfer of BPA’s 
Permitting Interest under the Joint Permitting 
Agreement in an amount consisting of BPA’s 
investment in B2H prior to the transfer date (~$25m).
BPA will also pay to IPC an additional $10 million 
upon execution of the New NITSAs and the NITSA 
Security Agreement with the intent of offsetting 
overall B2H project costs in IPC’s rate base. The 
additional $10 million plus BPA’s investment in B2H 
will be collectively referred to as the “Funded 
Amount.”

IPC will retain the Funded Amount as follows: 

If and when IPC obtains all necessary CPCNs and 
permits for the B2H Project (and all appeals, if any, 
have been resolved), IPC shall have until January 1, 
2026 (“Commencement Date”) to commence 
construction of B2H or to inform BPA of its intent 
to not pursue construction of B2H.

(1) If IPC commences construction of B2H by or 
before the Commencement Date, then:

a. Interest on the Funded Amount (~$35m) 
payable by IPC to BPA will accrue from 
the date of energization of B2H at the rate 
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established in the applicable IPC tariff for 
customer funded projects;

b. The Funded Amount and all accrued 
interest will be repaid to BPA starting year 
11 following the energization date (the 
“Refund Commencement Date”), with 
repayment amortized over the remaining 
10 years of the New NITSAs.

i. IPC and BPA will incorporate 
the interest schedule and 
payment amortization as an 
exhibit to the NITSA Security 
Agreement;

ii. If during the term of the New 
NITSAs BPA defaults on its 
payment obligations under the 
New NITSAs, IPC will be 
entitled to retain for its own 
account an amount equal to the 
defaulted payment obligation not 
to exceed the amount not 
reimbursed to BPA as of the 
default date; 

iii. BPA will not be considered in 
default for any amount not paid 
subject to a billing dispute; and  

iv. IPC may prepay the Funded 
Amount and interest thereon at 
any time without penalty.

(2) If IPC does not commence construction of B2H 
by or before the Commencement Date or if IPC 
informs BPA before the Commencement Date 
of its intent to not proceed with B2H, then:

a. IPC shall have 180 days from the 
Commencement Date (or notice to 
BPA of its intent to not proceed, 
whichever is earlier) to sell its
Permitting Interests in the B2H Project;

b. No later than the close of the above 
mentioned 180 days, IPC shall 
i. pay to BPA BPA’s proportional 

share of any proceeds received 
from the sale of its Permitting 
Interest in the B2H Project (if 
any), and
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ii. Pay to BPA the $10 million BPA 
provided to IPC upon execution 
of the New NITSAs.

Risk Backstop if IPC does not Receive all Permits or 
CPCNs Necessary for constructing B2H.

If IPC does not obtain all necessary CPCNs and 
permits for the B2H Project, or any such CPCNs or 
permits are overturned on appeal, then (a) IPC will 
return to BPA the $10 million BPA provided to IPC 
upon execution of the New NITSAs; and (b) BPA will 
reimburse IPC for funding the additional 24.24% share 
of all B2H Permitting and Preconstruction Costs 
incurred after BPA transfers its 24.24% Permitting 
Interest to IPC.  

The reimbursement obligation will not include any 
costs related to Right of Way option acquisition or 
exercising Right of Way Options. 

The risk backstop commitment will remain in place 
until IPC obtains all necessary CPCNs and permits for 
the Project (and all appeals, if any, have been 
resolved).  The intent of the backstop is only to assist 
IPC in mitigating the risk associated with receiving the 
approvals for the B2H Project; not to assist in 
mitigating business risk.

The risk backstop commitment will be as follows:
a. IPC will not compensate or reimburse 

BPA for costs expended by BPA on B2H 
prior to the transfer of the Permitting 
Interest to IPC (i.e., ~$25m BPA has 
expended to date);

b. BPA will reimburse 24.24% of actual
B2H Project Permitting Costs incurred 
after IPC takes over funding 45% of the 
project. (Current estimates for 2021-2024
– Total B2H Project estimated at 
$9,125,466 with 24.24% of these costs 
estimated at $2,212,234); and

c. BPA will reimburse 24.24% of actual 
B2H Project Pre-Construction Costs 
incurred after IPC assumes funding 45% 
of the project. (Current estimates for 
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2021-2024 – Total B2H Project estimated 
at $9,403,564 with 24.24% of these costs 
estimated at $2,279,652).

Collectively, these amounts set forth in a. through c. 
above will be the “Risk Backstop Amount.”  
The Risk Backstop Amount will be adjusted, as 
necessary, to the extent that IPC receives grants or 
forms of other financial assistance from sources other 
than BPA or PAC.   For example, if IPC received a 
government grant that defrayed the pre-construction 
costs of B2H, BPA’s 24.24 % share of the pre-
construction costs would be reduced accordingly.   

3. Transfer of Interest in 
Joint Permitting 
Agreement:

Prepare First Draft –
IPC: Quarter 2 of 
Calendar Year 2022

Target Execution Date: 
Quarter 3 of Calendar 
Year 2022

IPC and BPA will execute a purchase and sale 
agreement, assignment, and other applicable transfer 
documents, concurrently with the New NITSAs,
NITSA Security Agreement, and any related other 
agreements necessary, to transfer all of BPA’s 
Permitting Interest under the Joint Permitting 
Agreement (and all of BPA’s interest in the assets 
associated therewith) to IPC in exchange for IPC’s 
agreement for repayment to BPA of BPA’s investment 
in B2H through the Joint Permitting Agreement 
through the effective date of the definitive purchase 
and sale agreement contemplated in this Section 3(b) 
(or other date specified therein).  The proposed 
purchase and sale agreement contemplated in this 
Section 3(b)(3) will contain representations, 
warranties, and covenants typical of a transaction of 
the nature contemplated by these proposed terms.  The 
definitive agreements transferring BPA’s Permitting 
Interest under the Joint Permitting Agreement and 
related assets will be executed prior to any activities 
BPA has indicated could impact federal environmental 
regulatory requirements under NEPA, so as to prevent 
additional delay in the development of B2H.

Following the transfer of BPA’s Permitting Interest 
(and associated assets) under the Joint Permitting 
Agreement to IPC, IPC will be solely responsible for 
funding an additional 24.24% share of all B2H Project 
Costs thereafter under Joint Permitting Agreement
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(which includes permitting and preconstruction costs), 
and IPC will be entitled to all rights, title, and interests 
and assets that BPA would otherwise obtain under the 
Joint Permitting Agreement if it were a remaining 
funding party thereto.

c) Ownership, Operation, and Maintenance Agreement: Defines IPC’s and 
PAC’s capacity and property ownership, and their roles and responsibilities for operating 
and maintaining the B2H Project (“Ownership and Operation Agreement”). IPC will 
prepare an initial draft of the Ownership and Operation Agreement based on the ownership 
interests below and otherwise consistent with the terms of the JOOA between IPC and 
PAC. Alternatively, in lieu of a new agreement, IPC and PAC may decide to amend the 
existing JOOA to cover the B2H Project assets.

Idaho Power PacifiCorp BPA

Project ownership: 45.45% Project ownership: 54.55% Project ownership: 0%

d) Construction Funding Agreement: Defines IPC’s and PAC’s roles and 
responsibilities in construction of the B2H Project (“Construction Funding Agreement”).  
IPC will prepare an initial draft of the Construction Funding Agreement consistent with 
the following terms:

1. Project In-Service Date June 1, 2026

2. Scope The Construction Funding Agreement covers all work 
necessary to construct the B2H Project by the Project 
In-Service Date, including any associated residual 
work after the Project In-Service Date, but excluding 
any work already covered by the Joint Permitting
Agreement.

3. Project Delivery System A competitive process is being completed to hire a 
Construction Manager / Constructability Consultant 
(“CM”) for the B2H Project in 2022 to: (1) provide 
constructability feedback to the design engineer; and 
(2) collaborate with PAC and IPC to complete the 
BLM Construction Plan of Development and the 
Oregon Energy Facility Siting Council’s Site 
Certificate amendments. The hiring process of the CM 
will be structured such that the CM may be retained to 
construct the B2H Project. 
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IPC and PAC may mutually agree to modify the CM’s 
role through the Construction Funding Committee (as 
defined in Section 10 below -Project Funding and 
Committee) without amending the Construction 
Funding Agreement.

4. Project Manager IPC is the overall Project Manager for all B2H Project 
permitting, design, procurement, construction, except 
that BPA will be responsible for designing, procuring,
and constructing the Longhorn substation as described 
in Section 3(a)(4) and relocating and replacing the 
BPA 69 kV line off Navy property as described in 
Section 3(a)(10).

Although IPC is the Project Manager, PAC is not 
precluded from taking project management 
responsibilities for all or selected tasks associated with 
the B2H Project; provided that these delegations must 
be made by the Construction Funding Committee.

5. Construction Project 
Manager

IPC’s role as Construction Project Manager will be 
generally consistent with the roles and responsibilities 
of the Permitting Project Manager set forth in Article 
IV of the Joint Permitting Agreement, provided that 
the permitting responsibilities not relevant to 
construction will be removed.

IPC, as the Construction Project Manager, will provide 
monthly project updates, including updates on project 
activities, financials, forecasts, and invoices detailing 
costs incurred with breakdowns demonstrating all 
Parties’ cost responsibilities based on their percentage 
shares.

To provide the necessary flexibility to avoid 
delay/additional costs, the Construction Project 
Manager will administer and oversee all work 
necessary to construct the B2H Project within the 
approved budget, schedule and scope, and also have 
authority to approve any non-material changes to the 
B2H Project resulting in a price difference of less than
$500k, so long as the overall B2H Project costs remain 
within the approved budget with the price change. All 
changes to the B2H Project resulting in a change in the 
approved budget, will require approval of the 
Construction Funding Committee.
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6. Component Specifications All B2H Project construction specifications shall meet 
or exceed all applicable state and federal design 
requirements and standards; provided that, such 
specifications may be modified by the Construction 
Funding Committee so long as the project complies 
with all applicable state and federal design 
requirements and standards.

7. Real Property Ownership B2H real property, except Longhorn substation: IPC 
will acquire rights of way, grants, easements, or other 
interests in real property necessary to construct, 
operate and maintain the B2H transmission line and 
grant to PAC perpetual and sufficient rights of access, 
to be set forth in the Ownership and Operation 
Agreement.

Longhorn Substation: Upon completion of BPA’s 
obligations and responsibilities under NEPA, NHPA, 
and other requisite environmental compliance laws 
and if BPA decides to proceed with construction of 
Longhorn substation, BPA will continue to own all 
real property associated with the Longhorn substation, 
and in relation to the B2H Project equipment BPA 
shall grant to IPC and PAC perpetual and sufficient 
rights of access, to be set forth in one or more
Longhorn Substation Agreements as described in 
Section 3(a)(4).

8. Equipment and Facilities 
Ownership

Equipment and facilities ownership will be consistent 
with the Ownership and Operation Agreement.

B2H equipment/facilities, except Longhorn 
substation: IPC and PAC will jointly own as tenants 
in common the transmission line and all associated 
facilities and equipment, including all associated 
facilities located in Hemingway Substation as well as 
supporting communication facilities and B2H Project 
substation equipment.

Longhorn Substation: Upon completion of BPA’s 
obligations and responsibilities under NEPA, NHPA, 
and other requisite environmental compliance laws 
and if BPA decides to proceed with construction of 
Longhorn substation, BPA will own all equipment and 
facilities in the Longhorn substation, except the B2H 
specific  equipment and facilities which will be jointly 
owned by IPC and PAC as tenants in common. BPA 
will grant IPC and PAC access rights to the equipment 
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and facilities in Longhorn substation that are 
constructed as part of and necessary to the operation of 
the B2H transmission line facilities, to be set forth in 
one or more Longhorn Substation Agreements as
described in Section 3(a)(4).

9. Material Procurement All material specifications shall be in accordance with 
IPC’s procurement policies and standards, unless 
otherwise agreed by the Construction Funding 
Committee to exceed the same.

10. Project Funding and 
Committee

Funding: IPC and PAC will fund the B2H Project 
consistent with their respective ownership shares.

Construction Funding Committee: The Construction 
Funding Agreement shall create a Construction 
Funding Committee consistent with IPC and PAC’s
ownership interests in the B2H Project, and generally 
consistent with the Permit Funding Committee created 
by the Joint Permitting Agreement (Article III).

The Project Manager’s reporting requirements set 
forth in the above Section 5 (Construction Project 
Manager) will be delivered to all members of the 
Construction Funding Committee prior to, and 
discussed during, each of the Committee’s regularly-
scheduled monthly meetings.

Obligations, disputed amounts, and audit rights will be 
generally consistent with Article III of the Joint 
Permitting Agreement.

The Project Manager will have flexibility to make day-
to-day decisions associated with construction of the 
Project but will be required to seek resolution/approval 
from the Construction Funding Committee on larger 
dollar/impact decisions, consistent with that set forth 
in the above Section 5 (Construction Project 
Manager).

BPA will be responsible for designing, procuring, and 
constructing the Longhorn substation as described in 
Section 3(a)(4) and relocating and replacing the BPA 
69 kV line off Navy property, as described in Section 
3(a)(10).

11. Payment Schedule Costs Accrued Prior to Agreement Execution:  Prior to 
executing the Construction Funding Agreement, IPC 
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and PAC will have the opportunity to audit all accrued 
construction-related expenses included therein that 
have not otherwise been funded under the Joint
Permitting Agreement. IPC and PAC will align on 
ownership shares prior to execution of the 
Construction Funding Agreement and pay their 
respective portions of accrued expenses within 30 days 
of the effective date of the Construction Funding 
Agreement. Until which time BPA fully divests its 
ownership interest in the B2H Project, the Parties 
acknowledge that the B2H Project is bound to 
compliance with NEPA, NHPA, and other 
environmental laws associated with federal agency 
action.

Costs Incurred After Execution: Following execution 
of the Construction Funding Agreement, the Project 
Manager will invoice the Construction Funding 
Agreement participants monthly, requiring payment 
within 30 days of the invoice date.

12. Transfer/Assignment of 
Rights/Interests (Some or 
all of these terms may be 
instead placed in the 
Ownership Agreement)

IPC and PAC may sell some or all of their respective 
ownership interests in the B2H Project, together with 
associated capacity, subject to the Construction 
Funding Committee’s agreement and approval of the 
terms of any such transaction; provided that, such 
approval will not be unreasonably withheld.

IPC will not transfer or assign rights or interests in the 
B2H Project that would materially impact the BPA 
load service commitments set forth in Section 3(b) of 
this Term Sheet.

13. Term

Early Termination

Withdrawal

Term: The term of the Construction Funding
Agreement will extend through completion of B2H 
Project construction, as well as final billing and any 
reconciliation or mitigation associated with the final 
expenses, unless otherwise agreed by the Construction 
Funding Committee.

Early Termination/Withdrawal: Absent approval of 
the Construction Funding Committee, no Party shall 
have a right to withdraw from the Construction 
Funding Agreement following the earlier of (1) 
awarding the B2H Project construction contract, or (2) 
commencing procurement of long-lead items and 
equipment.   
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Assignments of IPC’s or PAC’s rights and obligations 
under the Construction Funding Agreement shall be 
managed pursuant to the above Section 12 
(Transfer/Assignment of Rights/Interests).

14. Event of Default Generally consistent with Article VIII of the Joint 
Permitting Agreement.

15. Force Majeure Generally consistent with Article IX of the Joint 
Permitting Agreement.

16. Reps and Warranties Generally consistent with Article X of the Joint 
Permitting Agreement.

17. Common Defense & 

Limitation of Liability

Generally consistent with Article XI of the Joint 
Permitting Agreement, except that the Article will be 
expanded to address construction claims.

18. Proprietary 
Information/Confidentiality

Generally consistent with Article XII of the Joint 
Permitting Agreement, except that the Article will 
provide IPC the ability to share information as 
necessary to work with potential and selected 
engineers and contractors.

19. Dispute Resolution Generally consistent with Article XIII of the Joint 
Permitting Agreement.

20. Miscellaneous Generally consistent with Article XIV of the Joint 
Permitting Agreement and including any standard 
terms that are necessary for PAC agreements (e.g. 
assignment and jury trial waiver provisions).

4. Additional Agreements. The Parties agree that they may consolidate any or all of 
the above-described Agreements and are not precluded from pursuing additional 
agreements, or amending existing agreements as needed, related to the B2H Project besides 
those discussed herein.

5. Expenses. Each Party will bear its own expenses (including attorneys’ fees) 
incurred in connection with preparation, negotiation, and execution of this Term Sheet, 
including preparation, negotiation and execution of the Agreements described herein.

ACKNOWLEDGED AND AGREED TO BY THE PARTIES:
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PACIFICORP

Signature: _________________________________

Printed Name: Rick Link

Title: Senior Vice President, Resource Planning, Procurement and Optimization

Date: _________________________________

Signature: _________________________________

Printed Name: Rick Vail

Title: Vice President, Transmission

Date: _________________________________
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BONNEVILLE POWER ADMINISTRATION

Signature: _________________________________

Printed Name: _________________________________

Title: _________________________________

Date: _________________________________

Signature: _________________________________

Printed Name: _________________________________

Title: _________________________________

Date: _________________________________

Tina Ko

Vice President, Transmission Marketing and 

1/18/2022

Kim Thompson

Vice President, Requirements Marketing

1/18/2022
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NEWS RELEASES

FERC Orders PacifiCorp to Respond to Allegations of
Reliability Violations

April 15, 2021
Docket No. IN21-6-000
Item E-10

The Federal Energy Regulatory Commission (FERC) today ordered PacifiCorp to explain why the company
should not be assessed a proposed civil penalty of $42 million for violating FERC reliability standards on its bulk
electric system.

In the Staff Report attached to today’s order, FERC Office of Enforcement (OE) staff allege that PacifiCorp
violated the Federal Power Act and regulations by failing to comply with a Commission-approved reliability
standard developed by the North American Electric Reliability Corporation (NERC), the Commission-certified
Electric Reliability Organization, involving transmission line facility ratings methodology.

Specifically, PacifiCorp adopted a facility ratings methodology that required the consideration of clearance
measurements consistent with the National Electric Safety Code (NESC). FERC Enforcement Staff found that
clearance measurements on a majority of PacifiCorp’s bulk electric system transmission lines were incorrect
under the NESC. As these clearance measurements were used to calculate PacifiCorp’s facility ratings,
PacifiCorp’s facility ratings were thus inconsistent with its facility ratings methodology. 

Moreover, Enforcement staff alleges that PacifiCorp was generally aware of incorrect clearances on its bulk
electric system since at least 2007, when FERC’s reliability standards became mandatory, but failed to
specifically identify all of the clearance problems and remedy them in a timely manner.

Enforcement Staff alleges that PacifiCorp’s violations began on August 31, 2009, when the company
implemented its facility ratings methodology policy, and that at least some of the violations continued until
August 2017, when PacifiCorp completed remediation of all of its incorrect clearances to make them consistent
with its facility ratings methodology.

Enforcement Staff’s investigation into PacifiCorp’s incorrect clearances began in 2012 after learning of the
Wood Hollow wildfire that lasted from June 23 to July 1, 2012 in Sanpete County, Utah.  Enforcement Staff
alleges that the inadequate clearance involved in the fire was just one example of clearance violations prevalent
on PacifiCorp’s bulk electric system.

Today’s order makes clear that issuance of the order does not indicate Commission adoption or endorsement of
the Staff Report. PacifiCorp has 30 days to respond to the Commission’s order.
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Feds Blame PacifiCorp for Oregon
Wildfire
KARINA BROWN / July 22, 2015

Follow @karinapdx

EUGENE, Ore. (CN) - PacifiCorp should pay for a wildfire caused by its power
lines from a hydroelectric dam, the federal government claims in court.

The United States sued PacifiCorp and Mountain Power Construction Company
in Federal Court on Tuesday, accusing the companies of breach of contract,
strict liability and trespass by fire and demanding reimbursement for fire
damage done by the 2009 Williams Creek Fire in the Umpqua National Forest.

Federal agencies granted a 35-year license to operate the North Umpqua
Hydroelectric Project and its transmission lines in 2003 - on the condition that
PacifiCorp and Mountain Power implement a fire suppression and vegetation
management plan, according to the complaint.

The companies were supposed to clear brush and trees away from the
Dixonville-to-Soda Spring power lines moving hydroelectric power to the grid
and check the area annually for fire hazards, the government says.

But six years later, the Williams Creek Fire ignited in that very spot, the
government claims. A fire investigation allegedly concluded that the fire was
caused by the power lines.

The government says it paid a pretty penny to squelch the fire, which burned
more than 8,000 acres of the Umpqua National Forest over 19 days. The fire
destroyed wildlife habitat, trees that protected the watersheds and prevented
erosion, areas valuable for scenic and environmental reasons and assorted
structures, the lawsuit states.

PacifiCorp and Mountain Power must cover the cost of damages from the fire,
which the government says will be determined at trial.

Acting U.S. Attorney for the District of Oregon Billy J. Williams filed the suit on
behalf of the government.

Sign up for the Top 8, a roundup of the day's top stories delivered directly to
your inbox Monday through Friday.

enter your e-mail address
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1  Memo to Counsel Members 
 

To: Energy Facility Siting Counsel Members          Friday, July 21, 2023 
 
From:  Irene Gilbert, as an Individual citizen 
 
Subject:  Council Process Concerns.  These issues are being presented by me as an 
individual and have not been approved by any groups which I am affiliated with. 
 
I am requesting that the Energy Facility Siting Counsel make the following 
requests of the Oregon Department of Energy 

1.  That scheduling provides adequate time for counsel members to receive, 
read, and research public comments they receive. 

2.  That  the Oregon Department of Energy  provide statements in public 
notices that communicate that changes to existing site certificate conditions 
will be reviewed in regards to their impacts on the entire development. 
3.  That notice include a description of Amendments that communicates that 
the changes are significant when they are. 
4.  Rather than Counsel making comments that are based upon assumptions 
regarding a commenter or their comment which may impact counsel 
decisions, I am requesting that they be posed as a question to the individual. 

 
NARRATIVE REGARDING THE ABOVE REQUESTS 
TIMELINES FOR COUNCIL REVIEW OF PUBLIC COMMENTS 
As frustrating as it is, I continue to bring issues  before the Council in the hopes 
that at some point Counsel will give  weight to the public comments rather than 
relying upon interpretations and recommendations of the Oregon Department of 
Energy and the developer.  Counsel members should at least give the public the 
courtesy of reading their comments and require scheduling that allows them to 
read the objections and compare them with the rules and statutes that the 
counsel is to apply.   When public comment hearings are held the day prior to the 
Counsel being presented with the Oregon Department of Energy 
Recommendations, the potential that public comments will be given due 
consideration is slim at best.  I applaud Counselor Devlin and Counselor Beier for 
stating the obvious fact that they would not have enough time to read and 
consider the written comments submitted by the public regarding Amendment 1 
of the B2H Site Certificate prior to the counsel meeting the following day which 
started at 8:30 a. m. The counsel has the authority to require that ODOE schedule 



2  Memo to Counsel Members 
 

meetings to review Draft Site Certificates and public comments in a timeframe 
that allows members to make up their own minds as to their legitimacy.   
           A process where council members must rely upon the Oregon Department 
of Energy staff to interpret, restate and recommend that public comments should 
not be adopted is both discouraging and disrespectful to members of the public 
who often struggle for many hours in an effort to communicate to counsel areas 
where a draft site certificate fails to comply with Counsel rules.  Many of these 
citizens are not familiar with the EFSC contested case process, may or may not 
have had any experience with government bureaucracy and often are stressed 
and frightened by the impacts that the proposed development will have on them 
and things they value.   Some appear trying to protect resources that families 
have spent generations protecting that will be damaged or destroyed.  The 
majority of the parties simply want developers to compensate citizens and the 
public at large for the damages to such things as wildlife, historic properties, 
protected areas, local economies, or because they are being placed at risk of 
wildfire, noxious weed infestations, noise exceedances, etc.  Citizens and local 
agencies will bear the burden for the impacts of energy developments.  That 
burden should not be increased because the developer is allowed to avoid 
providing compensation or resources to compensate for damages.   
 
  I understand why developers want site certificates that require minimal 
mitigation for impacts to private property owners, ratepayers and public 
institutions.  They typically work for their stockholders or large multinational 
companies and must make money to satisfy them.   
 
I understand ODOE’s motivation for supporting the developers as they did by 
making recommendations that counsel deny every contested case on the Original 
Site Certificate for one recent decision.  ORS 469.421 requires the Oregon 
Department of Energy Siting Division to charge developers and facility owners the 
entire cost of their budget.  They are reliant on the developers of Site Certificates 
they approve to pay their salaries and maintain the Siting Division.  If they were 
not approving site certificates and having energy developments built, they would 
lose their jobs.   
 
What I do not understand is why the Council members would accept the 
recommendations and restatement of arguments provided by ODOE and the 
developers without actually doing their own evaluation of public comments and 
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references provided or providing opportunity for the public to correct errors, 
misstatements of issues or when the department fails to present arguments made 
by the public.  I encourage you to have a discussion regarding above request 
Number 1. 
 
 
PROCEDURAL QUESTION AND RECOMMENDATION REGARDING WHETHER THE 
PUBLIC NOTICES ACCURATELY DESCRIBES THE ISSUES AND PROCESSES THAT WILL 
OCCUR 
I submit the following: 
 On Page 1 the notice states reviewed at the July 18, 2023 counsel meeting states 
that the amendment includes re-location of transmission line route segments, 
changes in some new and substantially modified roads and “amendments of site 
certificate language to support implementation and interpretation”.   
 I question that a statement such as this communicates to the public the fact that 
changes in site certificate conditions include changing the requirements or allows 
exceptions to previously approved requirements.    
 
On page 2, description of amendment request it says that the request adds area 
to move facility components and “also seeks approval to modify condition 
language for several conditions (See RFA1 Attachment 6-1)   I question that a 
statement such as this communicates that there are site certificate changes that 
are entirely different as a result of the modification of the language.   
 
On page 4 of the Public Notice the first paragraph states, “Review for RFA1, 
Council must determine whether the preponderance of evidence on the record 
supports that the PORTIONS OF THE FACILITY WITHIN THE AREA ADDED TO THE 
SITE BOUNDARY BY THE AMENDMENT COMPLIES WITH ALL LAWS AND COUNCIL 
STANDARDS APPLICABLE TO AN ORIGINAL SITE CERTIFICATE application, and the 
amount of the bond or letter of credit required under OAR 345-022-0050 is 
adequate.” 
 
The Oregon Department of Energy told the council that their rules do not require 
specificity in their notices and that their public notice does not state that the 
public cannot respond to anything they like.   When a notice states that what the 
counsel will be evaluating is whether the portions of the facility added to the site 
boundary comply with counsel rules, it is reasonable to believe that based upon 
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the decision process for allowing a contested case this is the only area where any 
changes could form the basis of a contested case.  Commenting on other impacts 
would be a waste of time. 
To Address this issue, please discuss and consider implementing 
recommendations 2 and 3 above. 
 
REGARDING A COMMENT REGARDING WHETHER OR NOT I WAS AWARE OF A 
COUNCIL RULE WHICH OCCURRED AT THE JULY 18, 2023 PUBLIC HEARING 
 
At that meeting a Counselor stated that she did not believe me when I stated the 
reason for requesting time to submit written comment on a topic in writing was 
because I was unaware of the opportunity to comment regarding impacts to the 
entire site when previously approved site certificate conditions were changed 
during an amendment.  When counsel makes assumptions absent documentation 
that are likely to impact the results of a decision and an individual is present, I 
recommend that Counsel provide opportunity for the individual to respond.  My 
father is responsible for my ethics and honesty is a core value I have.  I do not 
knowingly lie.  If I misstate it is because I lack understanding or knowledge.  When 
I said that I was unaware until 2 days prior to the council meeting that comments 
regarding changes in previously approved site certificate conditions allowed 
comment on how that change impacts the entire development, that was exactly 
what I meant.  I do not recall having an Amendment request that included both 
the addition of area as well as substantial changes in previous site certificate 
conditions.  Typically they address increased area, new processes, changes in 
ownership, dividing the site into two or more developments, or changes to 
timeframes as the only issue.   
  In spite of following counsel for a dozen years, my experience with contested 
cases regarding amended site certificates is very limited.    ODOE has a long 
history of denying contested cases on Amendment Requests and I would be 
surprised if they have allowed more than a half a dozen such requests in the past 
dozen years.   I encourage council to request from ODOE a list of any Site 
Certificate Amendments where I was allowed to comment or understood that I 
have a right to comment to support a future contested case request based upon  
changes to previously approved site certificate conditions that would impact the 
entire site.  
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The reason I went back to the actual language of the rule 2 days prior to the 
public hearings was because of the significance of the changes in previous Site 
Certificate Conditions.  Upon reading the rule, I realized that the changed site 
certificate conditions should be evaluated based upon impacts to the entire 
facility in spite of the statement to the contrary in the Public Notice. 
 
The notice failed to communicate either the significance of the changed site 
certificate conditions or the fact that the council is required to evaluate the 
changed conditions in relation to their impacts on the entire facility.  I do not 
believe at this point it would be productive for me to contest this issue.  I am, 
however, requesting that counsel include in their next meeting a discussion of this 
memo and that individual council members consider implementing Suggestion 4 
when they question statements of a party or a developer. 
 
I also encourage counsel to fact check my comments as well as those of 
developers which are made during EFSC meetings. 
For example, please research whether or not I would be correct were I to state 
that a bond is not required because developers maintain insurance or other 
methods that would address the need to compensate the public for costs of sight 
restoration in the event that the developer fails to do so that would not rely upon 
ratepayers and the public to pay for site restoration. 
 
Respectfully submitted,  
Irene Gilbert 
2310 Adams Ave. 
La Grande, Oregon   97850 
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Idaho Power provides the following responses to oral comments regarding the Draft Proposed Order (“DPO”) for Request for 
Amendment #1 (“RFA1”) for the Boardman to Hemingway transmission line project (“B2H” or the “Project”) at the July 17 and July 
18, 2023 DPO Public Comments hearings, as well as written comments received by ODOE before the close of the DPO comment 
hearing on July 18, 2023.  Idaho Power also responded to certain oral comments at the July 18, 2023 Public Comment Meeting, and 
provides those responses again in writing for the Council’s convenience. 
 

Commenter DPO Comment Idaho Power Company’s Response 
Oregon Forest Practices Act 
STOP B2H The rule language was adopted on October 26, 2022 

to implement Senate Bills 1501, 1502, House Bill 
4055 and the Private Forest Accord Report dated 
February 2, 2022. The changes were promulgated in 
rule on October 26, 2022 with staggered effective 
dates, the last having an effective date of January 1, 
2024 (See Attachment 2.) 
  
Many requirements in the rules apply to this 
Amendment and also apply to all other site 
certificates involving the cutting of trees to develop 
the site. It provides specific requirements for all 
forest activities involving the removal of timber. 
Definitions and Requirements are clearly laid out in 
the statutes and rules and include: 
  
OAR 629-600-0100:“forestland” as land which is 
used for the growing and harvesting of forest tree 
species, regardless of how the land is zoned or taxed 
or how any state or local statutes, ordinances, rules 
or regulations are applied. 

These comments are outside the scope of the Council’s 
review because the Council has chosen not to assert 
jurisdiction over the application of the Forest Practices 
Act for B2H.  Rather, Idaho Power will work directly 
with the Oregon Department of Forestry (“ODF”) 
regarding compliance with the Forest Practices Act, 
including through the Company’s Plan for an Alternate 
Practice, which will be filed with and reviewed directly 
by ODF. 
 
For each project seeking a site certificate, the Council 
issues a project order establishing the statutes, 
administrative rules, council standards, local ordinances, 
application requirements and study requirements for the 
site certificate application.1  To issue a site certificate, 
the Council must determine that a proposed facility 
complies with all Oregon statutes and administrative 
rules identified in the project order.2 
 
For B2H, ODOE acknowledged in the Project Order 
that certain tree-removal activities associated with the 

 
1 ORS 469.330(3). 
2 ORS 469.503(3). 
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Commenter DPO Comment Idaho Power Company’s Response 
Project “may be subject to the Oregon Forest Practices 
Act.”3  However, the Project Order recommended that 
Idaho Power “contact ODF to determine the 
requirements for obtaining . . . any other required 
permits or approvals from ODF.”4  In the Final Order, 
the Council further clarified that it did “not assert 
jurisdiction of the [Forest Practices Act]” and instead 
directed Idaho Power to “work directly with ODF on 
[Forest Practices Act] requirements.”5 
 
Although the Council has chosen not to assert 
jurisdiction over the application of the Forest Practices 
Act in this case, Land Use Condition 4 requires that, 
before beginning construction of  “any roads 
constructed in forest lands in Umatilla County, [Idaho 
Power] will ensure road construction is consistent with 
the Oregon Forest Practices Act.”6  Consistent with 
Land Use Condition 4, Idaho Power is coordinating with 
ODF to ensure that all Project-related roads in 
forestlands, including those in Umatilla County, will be 
constructed or upgraded consistent with the Forest 
Practices Act.  This coordination includes preparing a 
Plan for Alternate Practice, which will apply to all 
private forestland requiring permanent clearance for the 

 
3 Second Amended Project Order at 9 (July 26, 2018) (available at https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2018-07-26-
B2H-Second-Amended-Project-Order.pdf) (last visited July 18, 2023). 
4 Id. 
5 Final Order at 649-50 (Sept. 27, 2022) (available at https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Final-Order-on-
ASC.pdf) (last visited July 18, 2023). 
6 Final Order at 186. 

https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2018-07-26-B2H-Second-Amended-Project-Order.pdf
https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2018-07-26-B2H-Second-Amended-Project-Order.pdf
https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Final-Order-on-ASC.pdf
https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Final-Order-on-ASC.pdf
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transmission line route and for Project roads.7  Idaho 
Power will finalize this plan through coordination with 
ODF prior to construction in forestlands.8 

STOP B2H Any forestland capable of annual wood production 
of at least 20 cubic feet per acre is subject to the 
reforestation rules. 

The Forest Practices Reforestation Rules (OAR Chapter 
629, Division 610) generally require a landowner to 
replant (or ensuring natural regeneration of) the 
forest after a timber harvest and maintain the seedlings 
to the point that they are "free to grow" 
at a stocking level that meets the Forest Practices Act’s 
minimum stocking standards).9 If forestlands will be 
converted to a use not compatible with maintaining 
forest tree cover, the landowner must obtain written 
approval of a Plan for an Alternate Practice from ODF 
providing an exemption from the Forest Practices Act’s 
reforestation requirements.10 
 
Idaho Power is preparing a Plan for Alternate Practice 
which will apply to all private forestland requiring 
permanent clearance for the transmission line route and 
for Project roads.11  Idaho Power will finalize this plan 
through coordination with ODF prior to construction in 
forestlands.12 
 
The Company is currently finalizing its Plan for 
Alternate Practice with ODF.  As part of this review 

 
7 Final Order, Attachment BB-1, Draft Plan for Alternate Practice at 1 (Sept. 27, 2022) (available at https://www.oregon.gov/energy/facilities-
safety/facilities/Facilities%20library/2022-09-27-Attachment-BB-1-Plan-Alternative-Practice.pdf) (last visited July 18, 2023). 
8 Id. 
9 See OAR 629-610-0000. 
10 See OAR 629-610-0090(1). 
11 Final Order, Attachment BB-1, Draft Plan for Alternate Practice at 1. 
12 Id. 

https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Attachment-BB-1-Plan-Alternative-Practice.pdf
https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Attachment-BB-1-Plan-Alternative-Practice.pdf
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process, Idaho Power has updated its draft plan to 
include all additional forestlands that may be impacted 
by the proposed route revisions and additional access 
roads at issue in RFA1 and RFA2.  Idaho Power will 
address compliance with the applicable provisions of the 
Forest Practices Act through direct coordination with 
ODF and the finalized plan prior to beginning 
construction in forestlands. 

STOP B2H These new rules (promulgated before this RFA was 
submitted) also requires a written plan for: 
 
(a) forest operations occurring within 100 feet of a 
stream determined by the State Forester to be used 
by fish or for domestic use or a significant wetland. 
 
(b) Areas at risk from road generated materials 
entering the waters, roads constructed in riparian 
areas, constructing or reconstructing any water 
crossing or roads constructed in critical locations 
including those within 50 feet of stream channels or 
lakes, or within significant wetlands. 
 
(c) All road construction in critical locations. 
 
(d) Conflicts with sensitive wildlife species also 
require written plan. 

ORS 527.670(3) requires submittal to ODF of a written 
plan before beginning an operation that occurs within 
100 feet of a stream determined by the State Forester to 
be used by fish or for domestic use and 100 feet of a 
significant wetland.  STOP B2H’s assertion that this is a 
new requirement adopted in 2022 is incorrect.  
ORS 527.670 was last revised in 2011.13 
 
As discussed above, the Council has elected not to 
assert jurisdiction over the application of the Forest 
Practices Act in this case, and for that reason Idaho 
Power is working with ODF to ensure compliance with 
all applicable provisions of the Forest Practices Act. 

STOP B2H Intent to obtain, or the issuance of approval of an 
Alternate Practice does not exempt the developer 
from complying with the FPA through the removal 
of the existing timber. The Alternate Practice only 

To the extent STOP B2H asserts that additional Forest 
Practices Act requirements beyond the scope of Idaho 
Power’s Plan for an Alternate Practice will apply to the 
Project, as discussed above Idaho Power will work 

 
13 Or. Laws 2011 c.54 §1. 
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addresses the ability of the developer to avoid the 
reforestation requirements. 

directly with ODF to determine compliance with these 
requirements. 

STOP B2H Roads and associated Structures, access and 
construction areas had not been completed and as 
such was not available to analyze in the Final 
Environmental Impact Statement (“EIS”). 
 
Detailed analysis of impacts to waters of the US was 
not conducted during the final EIS due to lack of 
availability of micro-siting information for tower 
pads, laydown Yards, tensioning sites and other sub 
facilities. 

The EIS is a federal review conducted pursuant to the 
National Environmental Policy Act. The EIS is outside 
the Council’s jurisdiction and concerns regarding the 
analysis in the EIS are outside the scope of RFA1. 

STOP B2H The final Right of Way Clearing Assessment 
referenced in GEN-LU-13 must include 
requirements of the Forest Practices Act and be 
approved by the Oregon Department of Forestry to 
establish compliance with the FPA. 

This comment is outside the scope of RFA1.  The 
Council included site certificate condition GEN-LU-13 
(also labeled Land Use Condition 16) in its Final Order 
on Idaho Power’s Application for Site Certificate 
(“ASC”), and that condition is not revised in either 
RFA1 or in ODOE’s DPO recommending approval of 
RFA1.  Moreover, as discussed above, the Council 
elected not to assert jurisdiction over application of the 
Forest Practices Act for B2H, and Idaho Power will 
instead coordinate with ODF to ensure compliance with 
applicable provisions of the Forest Practices Act.  

STOP B2H As we are sure you noticed, Conditions in the Site 
Certificate conflict with and effectively waive 
requirements of the Forest Practices Act in effect as 
of July 1, 2023 and those with implementation date 
of January 1, 2024 for any roads constructed after 
January 1, 2024. 
 
* * * * *  
 

STOP B2H raises concerns regarding the site certificate 
that the Council has already issued for the Project.  
These comments are outside the scope of RFA1.   
 
Additionally, contrary to STOP B2H’s comment, the 
Council did not waive the Forest Practices Act.  Rather, 
as discussed above, the Council elected not to assert 
jurisdiction over application of the Forest Practices Act 
in this case and instead ODF will determine compliance 
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What is clear is that there are roads and 
developments such as multiple use areas that appear 
to be right up against streams and wetlands. And the 
current site certificate fails to require setbacks 
consistent with the FPA. Following are some 
examples: Union County condition GEN-LU-06 (a) 
and (b) allowing roads within 25 feet or one-half the 
steam width. Baker County and Malheur County 
contain no setback distances being required from 
streams and wetlands. 

with the applicable provisions of the Forest Practices 
Act. 
 
 

Irene Gilbert The Forest Practices Act was adopted October, 26, 
2022, and Oregon Department of Forestry (“ODF”) 
has adopted rules implementing that statute, most of 
which have gone into effect. 
 
In the Forest Practices Act, “forestland” is defined 
as “land which is used for growing and harvesting of 
trees.” And it says “regardless of how the land is 
zoned or taxed, or how any state or local statutes, 
ordinance rules, or regulations are applied.” So, it 
basically trumps as far as other agencies, and their 
decisions about dealing with forestland. 
 
 

As discussed above in response to STOP B2H’s 
comment, this comment is outside the scope of the 
Council’s review because the Council has chosen not to 
assert jurisdiction over the application of the Forest 
Practices Act for B2H. 

Irene Gilbert The Forest Practices Act also defines forestland that 
says any forest land capable of annual group with 
production of at least 20 cubic feet per acre is 
subject to the reforestation rules.  The Project is 
subject to reforestation requirements. 

As discussed above in response to STOP B2H’s 
comment, Idaho Power is seeking approval of a Plan for 
an Alternate Practice from ODF providing an exemption 
from the Forest Practices Act’s reforestation 
requirements.14 

 
14 See OAR 629-610-0090(1). 
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Irene Gilbert The Forest Practices Act requires a written plan for 

any forest operation occurring within 100 feet of a 
stream determined by the state forester to be used by 
fish, or for domestic use, or a significant wetland.   
 
It also says they have to have a written plan for 
areas at risk from road generated materials, entering 
the waters roads constructed in riparian areas, 
constructing, or reconstructing any water crossing or 
roads constructed in critical locations, including 
those within 50 feet of stream channels, or lakes, or 
within significant wetlands.  So all roads in critical 
locations, require a written plan. 

As discussed above in response to STOP B2H’s 
comment, the Council has elected not to assert 
jurisdiction over the application of the Forest Practices 
Act in this case, and for that reason Idaho Power is 
working with ODF to ensure compliance with all 
applicable provisions of the Forest Practices Act. 

Irene Gilbert The protected species that are specifically addressed 
in the Forest Practices Act include the Northern 
Spotted owl, bald eagle, osprey, great blue heron, 
golden eagle, marbled murrelet, and band-tailed 
pigeon.   

To the extent Ms. Gilbert suggests this protection for 
certain avian species is a new requirement adopted in 
2022, that assertion is incorrect.  While it is true that the 
Oregon Legislature recently revised the Forest Practices 
Act and ODF adopted new rules to implement these 
revisions, it should be noted that the specific 
requirements that Ms. Gilbert cites in her comments 
predate these revisions and were already in effect at the 
time EFSC issued the site certificate for the Project.   
 
For example, Ms. Gilbert refers to regulations limiting 
operations within certain distances of nesting sites for 
northern spotted owl, bald eagles, osprey, and great blue 
herons, but these regulations were all in effect prior to 
the recent revisions to the Forest Practices Act.15 

 
15 OAR 629-665-0210 (effective on Sept.1, 2017); OAR 629-665-0110 (effective on Jan. 1, 2006); OAR 629-665-0120 (effective on Sept.1, 2017); OAR 629-
665-0130 (initially effective on Sept. 1, 2017 with a minor revision correcting grammatical mistakes in a manner that did not alter the scope, application or 
meaning of the rule effective on July 1, 2023). 
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Irene Gilbert In the site certificate there’s a lot of discussion about 

the Oregon Department of Fish and Wildlife 
(“ODFW”) approval of things like stream crossings.  
ODFW makes some subjective decisions, but the 
Forest Practices Act is not open to interpretation by 
ODFW.  When you're talking about stream crossings 
and you're talking about dealing with these wildlife 
species, the site certificate clearly has some conflicts 
that amount to waiving the Forest Practices Act. 

As discussed above in response to STOP B2H’s 
comment, challenges to conclusions in the site 
certificate that the Council has already issued for the 
Project are outside the scope of RFA1. 

Oregon Trail 
Oregon-
California Trails 
Association 
(“OCTA”) 

Map 1. The new road lies just outside the border 
with the Boardman Range. Just over the fence line 
(west) on the range are extensive Class 1 trail ruts. 
The location of the proposed road is to the east of 
the boundary. This area has long been in agricultural 
use with no obvious trail visible. However, while 
trail may not be obvious to an observer, there may 
be artifacts present that would reveal the trail. The 
trail location can be approximately very closely by 
extending the traces within the range eastward. Have 
archaeological studies of the area of the new road 
been conducted, and if so what in a general did they 
reveal?    

Idaho Power assumes OCTA is referring to the area 
depicted in Map 1 of Figure 4-2 of the Company’s 
RFA1 Application (RFA 1 Proposed Site Boundary 
Additions (Access Roads)).  Map 1 of Figure 7-18 
(RFA1 Cultural Survey Status (Access Roads)) depicts 
the status of the cultural resources pedestrian surveys of 
the Direct Analysis Area for the same area. According 
to Map 1 of Figure 7-18, the cultural resources 
pedestrian surveys of the Direct Analysis Area for the 
area in question are complete. There were no new 
segments of the Oregon Trail that were identified in the 
agricultural area in Map 1 of Figure 4-2. 
 
A report for the surveys within the Direct Analysis Area 
completed through 2021, i.e., the Initial Class III 
Report, is provided as Confidential Attachment 7-11 to 
the RFA1 Application. This report has been reviewed by 
consulting parties for the Project’s Section 106 process. 
An updated Oregon Visual Assessment of Historic 
Properties Intensive Level Survey (“VAHP ILS”) for 
the Visual Assessment Analysis Area is also provided as 
Confidential Attachment 7-12 to the RFA1 Application. 
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This report is a draft and is currently being revised 
under the Section 106 process. 
 
During Phase 2—which will be conducted after the 
amended site certificate on RFA1 has been issued, but 
before construction—Idaho Power will conduct any 
additional surveys required to confirm archaeological 
site boundaries and isolated finds, to determine 
eligibility on the National Register of Historic Places 
(“NRHP”), to complete an inventory of 100 percent of 
the proposed RFA1 site boundary additions, as well as 
any necessary subsurface inventory or evaluation 
efforts.  
 
Per the Programmatic Agreement, where cultural 
resources of archaeological significance are identified in 
the analysis area for a particular transmission line 
construction segment or associated facilities, all surveys 
and mitigation plans for such resources must be 
completed prior to construction. 

Oregon-
California Trails 
Association 
(“OCTA”) 

Map 12 and 13. Our simulations do not include the 
effect of forest cover. We suspect that the new roads 
in this area will not be visible from the Oregon 
National Historic Trail (“ONHT”) which is on the 
other side of I-84 on a ridgeline. Has this been 
verified? 

Idaho Power assumes OCTA is referring to Maps 12 
and 13 of Figure 4-2 of the Company’s RFA1 
Application (RFA 1 Proposed Site Boundary Additions 
(Access Roads)). 
 
The impacts associated with changes in visibility as a 
result of RFA1 were found to be similar to what was 
described in the Company’s ASC. AECOM prepared 
revised viewshed maps that identified areas that would 
have new views based upon the new alignments and 
roads. The maps contained in the 2022 draft VAHP ILS 
(Confidential Attachment 7-12) were then analyzed. 
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This analysis did not identify resources that would be 
newly affected by the proposed route changes other than 
those archaeological sites with aboveground 
components identified by Tetra Tech in the Direct 
Analysis Area and contained in the Initial Class III 
Report (Confidential Attachment 7-11). A map 
depicting the identified resources and viewshed impacts 
for the site boundary is provided as Confidential 
Attachment 7-13 of the RFA1 Application. Outside of 
site boundary, no additional resources were identified 
for field analysis within the Visual Assessment Analysis 
Area.   
 
The trails identified in Maps 12 and 13 of Figure 4-2 
have not been previously identified or confirmed to be 
eligible on the NRHP. Due to the existing forest cover 
and positioning of the Project in the areas in question, 
the Project is not likely to be visible from intact, 
identified NRHP-eligible portions of the Oregon Trail.  
 
Access road UN-002b, as depicted in Map 12 of 
Figure 4-2, would not be visible from intact, identified 
NRHP-eligible Oregon Trail segments.  There would be 
no new indirect (i.e., visual) impacts because UN-002b 
is a new access road using the old location of an 
abandoned road with surrounding vegetation, 
intervening topography, and a more prominent built 
environment.  
 
Access road UN-625, as depicted in Map 13 of 
Figure 4-2, would also not be visible from intact, 
identified NRHP-eligible Oregon Trail segments. There 
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would be no new indirect (i.e., visual) impacts because 
UN-625 is shielded by intervening vegetation and 
topography.  

Oregon-
California Trails 
Association 
(“OCTA”)  

Map 16. The location of the ONHT in the area of 
Clover Creek is not well documented. The 
construction of I-84 probably obliterated much of 
the original route. Through the Bureau of Land 
Management we have requested further studies and 
documentation of this area to provide better 
information on the trail’s location. Both the 
approved routing of the B2H transmission line and 
the new road will add to the degradation of the 
setting. The National Park Service’s routing of the 
trail through this area cannot be taken as definitive.   

Idaho Power assumes OCTA is referring to Map 16 of 
Figure 4-2 of the Company’s RFA1 Application (RFA 1 
Proposed Site Boundary Additions (Access Roads)). To 
the best of Idaho Power’s knowledge at this time, there 
are no previously recorded and/or intact segments of the 
Oregon Trail that have been identified through 
archaeological investigations in the vicinity of the 
Clover Creek area.  
 
Note that per Map 16 of Figure 7-18 (RFA1 Cultural 
Survey Status (Access Roads)), the Company’s cultural 
resources pedestrian surveys for the Direct Analysis 
Area in the Clover Creek area have not been completed. 
However, since the filing of the RFA1 Application, 
Idaho Power has completed the cultural resources 
pedestrian surveys for the Direct Analysis Area in Map 
16 and is in the process of updating the information in 
the Company’s preconstruction survey report. No new 
cultural resources, including Oregon Trail segments, 
were identified in the vicinity of the Clover Creek area.  

Incorporating Comments by Reference 
STOP B2H  For the record and specificity, we would like to 

incorporate the comments of Jim Kreider, Stop B2H 
Coalition, Wendy King, and Sam Myers in the 
Public Utility Commission of Oregon (“OPUC”) 
docket UM2209. 

STOP B2H’s reference to “specificity” appears to 
suggest that STOP B2H seeks to preserve for a potential 
contested case in this matter any issues raised in other 
parties’ testimonies in a separate proceeding before an 
entirely different agency.  ORS 469.370(3) requires that 
“[a]ny issue that may be the basis for a contested case . . 
. be raised with sufficient specificity to afford the 
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council, the department and the applicant an adequate 
opportunity to respond to each issue.”  Merely referring 
to comments from multiple parties in a separate 
proceeding before a different agency does not inform 
the Council, ODOE, or Idaho Power of any alleged error 
in the DPO for RFA1.  For that reason, STOP B2H’s 
attempt to incorporate other parties’ comments by 
reference does not raise any issue with sufficient 
specificity to provide the Council, ODOE, or Idaho 
Power the opportunity to respond. 

Irene Gilbert I don't know who all has submitted comments, but I 
would like to incorporate into my presentation any 
and all comments that come before council. . . . If 
we are again told we can only be a limited party, I 
want to establish that that we may very well be 
interested in making comments on other comments. 
 
* * * * * 
 
The Noxious Weed Plan doesn't provide for 
monitoring for the life of the development and so I'd 
like to incorporate because I know that I don't have 
my act together on this and I didn't even send in 
anything in writing or providing anything in writing.  
incorporate the comments that were made by STOP 
B2H in the prior decision process and also Susan 
gear who made several submissions about it. 

For the same reasons discussed above in response to 
STOP B2H’s comment, Ms. Gilbert’s broad request to 
incorporate all comments raised by other individuals 
and to incorporate the entire testimony filed by STOP 
B2H and Susan Geer in the previous contested case on 
the ASC fails to raise any issue with sufficient 
specificity for the Council, ODOE, or Idaho Power to 
respond.   

Idaho Power’s Wildfire Mitigation Plan  
Irene Gilbert In the OPUC hearings, Idaho Power said that they 

don’t develop plans during the construction period.  
Ms. Gilbert’s comment misstates the record.  While the 
Wildfire Mitigation Plan applies to the Project during 
operation, Idaho Power is also required by Public 
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Their plans all focus on after the development is 
operational.   

Services Condition 6 to the Site Certificate to adhere to 
the Fire Prevention and Suppression Plan, which 
identifies measures for preventing fires, and responding 
to fires that might occur during construction.16  In its 
Final Order on Idaho Power’s ASC, the Council adopted 
the Hearing Officer’s conclusion that Idaho Power’s 
Fire Prevention and Suppression Plan is adequate.17 

Irene Gilbert Idaho Power does not consider injury or death to 
citizens in evaluating the fire management plan. 

Ms. Gilbert’s comment is not correct.  As explained in 
Idaho Power’s Wildfire Mitigation Plan, the Company 
assesses wildfire risk by considering fire probability 
multiplied by the consequence of a fire.18  Consequence 
is defined as “Number of structures (i.e., homes, 
businesses, other man-made structures) that may be 
impacted by a wildfire.”19  These impacts to structures 
are a proxy for potential impacts to the individuals who 
would be in or use those structures. 
 
Dr. Christopher Lautenberger, Idaho Power’s expert 
witness who helped prepare the Company’s Wildfire 
Mitigation Plan, clarified this at the hearing for Idaho 
Power’s Petition for a CPCN, where he stated: 
“[C]onsequence is the negative impacts to different 
assets at risk. Assets at risk that are typically prioritized 
when looking at utility caused fires are loss of life and 
loss of structures, and those were the two assets at risk 
that were considered consequences in the risk modeling 

 
16 Final Order, Attachment U-3, Draft Fire Prevention and Suppression Plan, Section 2 (Sept. 27, 2022) (available at https://www.oregon.gov/energy/facilities-
safety/facilities/Facilities%20library/2022-09-27-Attachment-U-3%20Draft-Fire-Prevention-and-Suppression-Plan.pdf) (last visited July 18, 2023); Final Order 
at 612. 
17 Id. at 34. 
18 DPO on RFA1, Attachment 7-16, Wildfire Mitigation Plan at 10. 
19 Id. 

https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Attachment-U-3%20Draft-Fire-Prevention-and-Suppression-Plan.pdf
https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Attachment-U-3%20Draft-Fire-Prevention-and-Suppression-Plan.pdf
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that was conducted by Idaho Power to inform its 
Wildfire Mitigation Plan.”20 

STOP B2H  The OPUC inserted conditions in the 2023 Wildfire 
Mitigation Plan after the issues raised by STOP 
were not corrected from the 2022 Wildfire Plan. The 
problems in the 2022 and 2023 Wildfire Prevention 
and Risk Management Plans will affect areas in 
Union County that are being modified in RFA 1. It 
will also impact roads already approved. 

STOP B2H alleges “problems” in Idaho Power’s 2022 
and 2023 Wildfire Mitigation Plans.  However, the 
proper venue to raise these concerns was in OPUC 
Docket UM 2209—and given STOP B2H’s reference to 
its prior comments in Docket UM 2209, it appears that 
STOP B2H fully participated in that proceeding.  The 
process in Docket UM 2209 was robust, and as STOP 
B2H acknowledges in its comments, the OPUC 
approved Idaho Power’s 2023 Wildfire Mitigation Plan 
in that docket.21   
 
It is also important to note that the utilities’ annual 
Wildfire Mitigation Plans under the OPUC’s 
jurisdiction are intended to be living documents, and 
changes to them are intended to be iterative.  While the 
OPUC recommended additional actions that the 
Company should take when preparing its 2024 Wildfire 
Mitigation Plan, the OPUC and other stakeholders, 
including STOP B2H, will continue to have the 
opportunity to participate in these annual WMP updates 
and provide comments and suggestions for updated 
wildfire mitigation strategies in Docket UM 2209.  To 
keep the Council informed of the development of these 
annual plans, ODOE’s Recommended Wildfire 
Prevention and Risk Mitigation Condition 2 will require 

 
20 In re Idaho Power Co. Petition for Certificate of Public Convenience and Necessity, OPUC Docket PCN 5, Transcript for the 4/19/23 and 4/20/23 Evidentiary 
Hearing at 204, lines 15-21 (a copy of this transcript excerpt is provided with these responses as Attachment A). 
21 In re Idaho Power Co. 2023 Wildfire Protection Plan, OPUC Docket UM 2209, Order No. 23-222 (June 26, 2023). 
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Idaho Power to submit a copy of each annual updated 
plan to the Council.22 

STOP B2H STOP reads OPUC Order 23-222 to be conditional 
due to lack of clarity and the additional work the 
applicant has been told to complete. OPUC staff has 
37 recommendations to work through with Idaho 
Power before Idaho Power’s Wildfire Plan for 
Oregon is considered compete. 

STOP B2H’s reading of OPUC Order No. 23-222 is 
incorrect.  The OPUC approved Idaho Power’s 2023 
Wildfire Mitigation Plan and recommended additional 
information that Idaho Power should include in the 2024 
Wildfire Mitigation Plan, but also noted that there may 
be implementation issues, and in some cases, 
recommendations may need to be modified, and directed 
Idaho Power to consult with Staff regarding 
implementation of recommendations and include a 
summary of that consultation in its 2024 Wildfire 
Mitigation Plan.23  Idaho Power will take this direction 
from the OPUC into account when preparing its 2024 
Wildfire Mitigation Plan. 

STOP B2H The Union County Community Wildfire Protection 
Plan identifies the Morgan Lake/Glass Hill, 
Perry/Hilgard, and Kamela areas as wildland-urban 
interface areas or WUI’s. They are in the B2H’s site 
boundary. However, IPC has refused to show their 
fire risk calculations that they were asked to show in 
2022 to determine how 3 other agencies’ analyses 
identifies high risk fire areas in the route of the B2H 
but IPC does not get the same results. Therefore, we 
do not know why 3 other entities, in the Wildfire 
mapping community, see these as high-risk wildfire 
zones and IPC does not. Which brings into question 
all of IPC’s wildfire work and the Site Certificate 

As discussed above, STOP B2H raised this concern in 
comments in OPUC Docket UM 2209 and OPUC 
recommended that Idaho Power “should consider the 
larger communications challenge of ensuring that 
residents in its service territory are aware of why it has 
designated certain areas as high fire risk zones and not 
others, and that they better understand why entities may 
use different methodologies, have different goals for 
designation, or have different inputs to the modeling. It 
should then work to close that information gap.”24  
Idaho Power will continue working to address this 
OPUC recommendation in the Company’s 2024 plan, a 
copy of which will be submitted to the Council. 

 
22 DPO on RFA1 at 210. 
23 OPUC Docket UM 2209, Order No. 23-222. 
24 OPUC Docket UM 2209, Order No. 23-222. 
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Conditions regarding wildfire risk and public 
services. 

Bond for Decommissioning  
STOP B2H STOP B2H asserts that the bond amount and 

flexibility currently included in the site certificate 
fails to provide for the protection of landowners, 
residents, ratepayers, and public agencies, from the 
liability that will occur in the event Idaho Power 
abandons the transmission line or declares 
bankruptcy without restoring the site. STOP B2H 
specifically claims that the current ownership of the 
transmission line by Idaho Power and PacifiCorp 
increases the likelihood that the transmission line 
may be abandoned without restoration because the 
companies are allegedly at risk of filing for 
bankruptcy due to ongoing and potential future 
wildfire-related litigation that may result in millions 
and potentially billions of dollars owed.  

As an initial matter, STOP B2H’s arguments were 
already litigated in the EFSC proceeding for the ASC, 
and EFSC found that the estimated cost of restoration 
was reasonable and Idaho Power provided sufficient 
information about its financial capability to demonstrate 
that it could obtain a bond or letter of security to cover 
required decommissioning and restoration costs.25 
While STOP B2H focuses on ongoing wildfire litigation 
related to PacifiCorp and implies that PacifiCorp is at 
risk of filing for bankruptcy, Idaho Power—as the 
certificate holder—is responsible for the bond to cover 
the decommissioning and restoration costs associated 
with retirement of the facility per Retirement and 
Financial Assurance Conditions 2 through 5. Moreover, 
as stated above, EFSC has already concluded that Idaho 
Power is financially capable of obtaining a bond in the 
amount necessary to restore the facility site to a useful 
non-hazardous condition.  Finally, if there are any 
changes that would require adjustment of the bond 
amount, Retirement and Financial Assurance 
Condition 5 requires Idaho Power to provide EFSC and 
ODOE a report every five years on: (a) the physical 
condition of the facility; (b) any evolving transmission 
or electrical technologies that could impact the 
continued viability of the facility; (c) the facility’s 

 
25 Final Order at 330-39; see also Final Order, Attachment 6, Contested Case Order (CCO), as Amended and Adopted by Council at 255-60 (Sept. 27, 2022) 
(available at https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Attachment-6-Contested-Case-Order-As-Amended-by-
Council.pdf) (last visited July 18, 2023) (Issue RFA-1). 

https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Attachment-6-Contested-Case-Order-As-Amended-by-Council.pdf
https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Attachment-6-Contested-Case-Order-As-Amended-by-Council.pdf
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performance in the context of the larger Northwest 
power grid; and (d) the certificate holder’s financial 
condition, including the certificate holder’s credit rating 
at that time. Importantly, under the condition, EFSC 
may request the report on an off-cycle year if requested. 
Moreover, the condition allows EFSC to consider 
whether or not the approach towards the financial 
assurance instrument remains appropriate and would 
account for unforeseen shifts in the power grid or the 
Idaho Power’s financial condition. 

Irene Gilbert  Ms. Gilbert argues that the bond amount is not 
reasonable to address restoration costs. Furthermore, 
Ms. Gilbert argues that the site certificate conditions 
regarding the bond are not flexible enough as they 
do not address unforeseen conditions, such as a 
company declaring bankruptcy because of costs 
associated with wildfire litigation liability. Ms. 
Gilbert specifically references ongoing litigation 
specific to PacifiCorp regarding the Labor Day fires 
and a negotiated settlement specific to Idaho Power.  

Please see Idaho Power’s response to STOP B2H’s 
comments above.  

Noxious Weeds  
Irene Gilbert  One revised site certificate condition causing me 

concern is this condition saying that the vegetation 
management plan is finalized.  I have not reviewed 
the Vegetation Management Plan.  I know that 
during the previous activities related to this, this 
plan is required to comply with OAR 345-025-0016.  
The plan does not provide for assuring that noxious 
weeds do not impact wildlife habitat; it’s limited in 
the area that they are going to cover; does not 

Ms. Gilbert’s comment conflates two distinct plans.  
Idaho Power’s Vegetation Management Plan describes 
the methods in which vegetation along the transmission 
line will be managed during operation of the Project.26  
The measures IPC will undertake to control noxious and 
invasive-plant species and prevent the introduction of 
these species within the Project site boundary are 
discussed in the Noxious Weed Plan. 
 

 
26 DPO on RFA1, Attachment P1-4, Amended Vegetation Plan at 1. 
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provide for monitoring for the life of the 
development. 

More importantly, Ms. Gilbert raised these same 
challenges regarding the adequacy of Idaho Power’s 
Noxious Weed Plan in the contested case and these 
issues were fully litigated.  In the Final Order, the 
Council adopted the Hearing Officer’s conclusion that 
the “Noxious Weed Plan is adequate to serve its 
intended purpose of establishing the measures the 
applicant will take to control noxious weed species and 
prevent the introduction of these species during 
construction and operation of the project.”27 

Towers Locations on Williams Property  
John Williams  Mr. Williams objects to the placement of three 

transmission towers on his property for various 
reasons.  
 
Mr. Williams also raised concerns that he has not 
received all results of surveys conducted by Idaho 
Power on his property.  

Mr. Williams’ comments regarding the impacts of the 
placement of transmission towers on his property are 
outside the scope of RFA1 as no modifications to tower 
locations are proposed in the Company’s RFA1 
Application on Mr. Williams’ property.  
 
Idaho Power and its contractors have indeed completed 
surveys in the 2023 season. These reports are still being 
finalized and once the data is processed and compiled, a 
property-specific survey memorandum will be provided 
to Mr. Williams that will indicate what surveys were 
performed and the results of those surveys. 

Glass Hill State Natural Area (“SNA”) 
Susan Geer  Ms. Geer asserts that the statements in the DPO for 

RFA1 concluding that there may be limited public 
access are mischaracterizations, and instead asserts 
that Glass Hill Preserve is not advertised, but it 
certainly is not closed to the public.  The SNA is 

Ms. Geer appears to suggest that the Glass Hill 
Preserve/SNA should be considered an important 
recreational opportunity for purposes of the Council’s 
Recreation Standard, and that the Council should have 
regarded the Glass Hill SNA as available for public 

 
27 Final Order at 21. 
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open to research and education as spelled out in the 
Natural Areas agreement, as well as non-motorized 
nature-oriented activities such as hiking, birding, 
botanizing, and mountain biking on existing trails.  
For many years the X-Terra mountain bike race was 
held on the property annually, and those trails are 
locally popular.  Furthermore, the property owner 
hosts Native American ghost dance ceremonies as 
part of addiction recovery programs. 

access.  That fact, however, should not change the 
Council’s conclusions in the Final Order that it should 
not be analyzed as an important recreational 
opportunity. 
 
To determine whether a recreational opportunity is 
important the Council considers: Any special 
designation or management of the location; The degree 
of demand; Outstanding or unusual qualities; 
Availability or rareness; Irreplaceability or 
irretrievability of the opportunity.28  ODOE weighed all 
five factors and determined that the Glass Hill 
Preserve/SNA is not an important recreational 
opportunity.29  While the DPO concluded that public 
access was not likely allowed, that was not the sole 
basis for determining that the Glass Hill SNA was not 
an important recreation site.  In particular, the DPO also 
considered that the Glass Hill SNA was designated for 
the protection of habitat and not for recreation, the 
remote location, the lack of available recreation 
facilities at the Glass Hill SNA, that access for hunting 
or fishing may require permission from the landowner, 
and that other sites offer similar opportunities. 
Even considering Ms. Geer’s comments regarding 
access, it bears noting that Ms. Geer affirms that the 
Glass Hill SNA is not advertised to the public and it is 
not clear that the activities described in Ms. Geer’s 
comments are broadly available to the public or a more 
limited subset of individuals.   

 
28 OAR 345-022-0100(2). 
29 DPO on RFA1 at 185-87. 
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Moreover, even assuming for the sake of argument that 
the Glass Hill Preserve/SNA were to be analyzed as an 
important recreation opportunity, the potential impacts 
to the Glass Hill Preserve/SNA associated with RFA1 
would be less than significant because the RFA1 
features near the Glass Hill Preserve/SNA are access 
roads located 1.6 miles away.30  These access roads will 
introduce only mild visual contrast with the existing 
landscape.31 

Susan Geer Approval of the Morgan Lake route signals a 
tragedy for state Protected Areas of Oregon, 
downgrading their ecological integrity and putting 
special status species further at risk.  Allowing a 
route through the middle of an established 
conservation easement signals a huge loss for the 
conservation community even if they do not yet 
realize it.   

The Council approved the Morgan Lake Alternative in 
its Final Order on Idaho Power’s ASC.  Because the 
Council has already approved the Morgan Lake 
Alternative, this comment is outside the scope of RFA1. 

Allegations regarding Piecemeal Review  
STOP B2H STOP B2H argues that Idaho Power is submitting 

RFAs in piecemeal fashion intentionally to avoid 
greater public engagement, and recommends that the 
RFA1 should be viewed as new application.    

Idaho Power respectfully disagrees with STOP B2H’s 
assertion that RFA1 should be analyzed as a new 
application.  RFA1 includes discrete route changes and 
road modifications that include impacts that are 
substantially similar in nature to the impacts already 
approved in the Council’s Final Order on the ASC. 
 
Additionally, STOP B2H’s allegations regarding Idaho 
Power’s intentions regarding the RFAs are entirely 

 
30 DPO on RFA1 at 117. 
31 DPO on RFA1 at 141. 
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unfounded.  As described in the RFA DPO32 and in oral 
comments from B2H Project Manager Joseph Stippel at 
the July 18, 2023 RFA DPO Comment Hearing, the 
transmission line alignment modifications are discrete 
changes that were driven by Idaho Power continuing to 
work with landowners to reduce impacts and refine the 
project location prior to construction.  The road 
modifications included were intended to refine access 
road locations and improve constructability of the 
project.   

Mapping 
STOP B2H STOP B2H asserts that Idaho Power’s maps do not 

comply with Council rules, and asserts that STOP 
B2H had difficulty locating new access roads, and 
further asserts that “landowners and other interested 
parties cannot find all the information they need to 
properly comment on RFA 1 and therefore there 
needs to be a new map set developed and an 
extension of time so all parties can get their bearing 
and comment effectively.   

Idaho Power respectfully disagrees with STOP B2H’s 
assertion that the maps do not comply with Council 
rules.  Idaho Power provided mapping with the RFA1 
submittal showing a sufficient level of detail to delineate 
the site boundary additions included in RFA1.  In 
particular, the maps included as references on page 5 of 
STOP B2H’s DPO comments include a legend that 
shows that the new site boundary additions are shown 
with a black and white outline, and the previously 
approved grey shading reflects site boundary that was 
previously approved.  Idaho Power opposes STOP 
B2H’s request for a new map set and for an extension of 
the comment period. 

Helicopter Use  
STOP B2H STOP B2H asserts that shortening the time periods 

described in GEN-PS-01 will increase the risk of 
health and safety impacts resulting from helicopter 
use, and proposes that the 30 day notice 

The condition GEN-PS-01 contemplates that Idaho 
Power will finalize a Helicopter Use Plan in 
coordination with ODOE and each affected county 
where helicopter use is anticipated during construction.  

 
32 DPO on RFA1 at 11. 
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requirements for adjacent landowners from the 
original condition language should be retained, and 
the 30 day notice requirement to the Oregon 
Department of Aviation (“ODA”) for consultation 
should be retained unless ODA approves a shorter 
timeframe in writing. . 

 
The DPO includes the following modification to GEN-
PS-01:  

At least 90 days prior to use of a 
helicopter(s) during construction, unless 
otherwise agreed to by the Department, 
the certificate holder shall submit to the 
Department and each affected County 
Planning Department a proposed 
Helicopter Use Plan. The plan must be 
approved by the Department, in 
consultation with each county where 
helicopter use is proposed, prior to use of 
a helicopter during construction. The 
certificate holder shall conduct all work in 
compliance with the approved Helicopter 
Use Plan. The Helicopter Use Plan shall 
identify or provide:  

a. The type of helicopters to be used (all 
helicopters must be compliant with the 
noise certification and noise level limits 
set forth in 14 CFR § 36.11);  

b. The duration of helicopter use;  

c. Approximate helicopter routes to be 
used; 
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d. Protected areas and recreation areas 
within two miles of the approximate 
helicopter routes; 

e. Roads or residences over which 
external loads will be carried; 

f. Multi-use areas and light-duty fly yards 
containing helipads shall be located: 

(i) in areas free from tall agricultural crops 
and livestock;  

(ii) at least 500 feet from organic 
agricultural operations; and  

(iii) at least 500 feet from existing 
dwellings on adjacent properties; 

g. Flights shall occur only between sunrise 
and sunset; 

h. At least 30 days Pprior to initiating 
helicopter operations at any multi-use area 
or light-duty fly yard, the certificate 
holder shall contact adjacent property 
owners within 1,000 feet of the relevant 
multi-use area or light-duty fly yard; 

i. At least 30 days prior to initiating Prior 
to helicopter operations, the certificate 
holder shall consult with the Oregon 
Department of Aviation regarding the 
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preparation and posting of notices to 
airmen regarding the location and nature 
of work being performed. The notice will 
be posted at each of the public airports in 
the vicinity of the facility to alert other 
aviators of the location and timing of 
facility-related helicopter construction 
activities; and 

j. The certificate holder shall maintain a 
customer service telephone line to 
address, among other things, complaints 
regarding helicopter operations.  

[Public Services Condition 3; Final Order 
on ASC, AMD1] 

 
As noted in the DPO, the modifications to the timing in 
condition GEN-PS-01 are intended to allow additional 
flexibility in timing for preconstruction conditions: 

As described in Section II.B.1 of this 
order, RFA1 includes the certificate 
holder’s request to amend conditions with 
preconstruction timing constraints. As 
presented in Attachment 1, the 
Department recommends Council amend 
the timing constraints to allow for 
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additional flexibility in timing of 
preconstruction compliance.33 

Idaho Power proposed these modifications to allow 
additional flexibility in scheduling helicopter 
operations.  If the Council would prefer to include a 
defined period for notice, Idaho Power proposes that a 
3-day landowner notice is sufficient to preserve the 
flexibility of the construction process. This will create a 
more adaptable approach for the construction team to 
work with adjacent landowners on a schedule that is 
adaptable to the needs of everyone, including impacted 
landowners.  For example, with a shorter notice period, 
Idaho Power may be able to accommodate landowner 
requests for modifications to scheduling helicopter 
activity, however, with a longer notice period, Idaho 
Power would not be able to make such 
accommodations.  

STOP B2H  STOP B2H also comments that GEN-PS-01 fails to 
identify noise sensitive properties or identify unique 
hazardous locations.  

There is no requirement to analyze construction noise, 
including helicopter use, or requirement to identify 
noise sensitive properties in connection with helicopter 
use.  As noted in the DPO regarding construction noise:  

Because construction related noise is 
exempt from the DEQ noise rules, an 
evaluation of construction noise generated 
from auxiliary vehicle use on new or 
improved roads, and multi-use areas, and 
helicopter use at NSRs is not required.34 

 
33 DPO on RFA1 at 198 n.205. 
34 DPO on RFA1 at 223 n.255 
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Soil Protection  
STOP B2H STOP B2H comments that ODOE’s recommended 

revisions to site certificate condition GEN-SP-01 are 
inconsistent with the Council’s obligation to ensure 
compliance with state laws and council rules 
effective the date the amended site certificate is 
issued.  STOP B2H asserts that revising the 
condition to include “unless otherwise agreed to by 
the Department” allows the Oregon Department of 
Energy to allow the developer to avoid compliance 
with the Council Standard addressed by the National 
Pollutant Discharge Elimination System (“NPDES”) 
1200-C and Erosion and Sediment Control Plan 
(“ESCP”) contained in the site certificate.  STOP 
B2H further asserts that this revision “circumvents 
the procedure in the Site Certificate requiring the 
agency consultation process be followed for changes 
in the Soil Protection Standard and plan.” 

The revision to Soil Protection Condition 1 (Condition 
GEN-SP-01) that STOP B2H cites reads: 
 

During construction of the facility, the 
certificate holder shall conduct all work in 
compliance with the NPDES 1200-C 
General Construction Permit, ESCP or 
revised ESCP if applicable.  The ESCP 
shall be revised if determined necessary 
by the certificate holder, certificate 
holder’s contractor(s) or the Department. 
Any Department-required ESCP revisions 
shall be implemented within 14-days, 
unless otherwise agreed to by the 
Department based on a good faith effort to 
address erosion issues.35 

 
As ODOE explained in the DPO, an ESCP can be 
revised throughout construction to address numerous 
changes but the language of existing Soil Protection 
Condition 1 (Condition GEN-SP-01) could be 
interpreted to limit the ESCP to the version approved 
prior to construction.36  ODOE further asserted that it 
must be given authority to require revisions to the ESCP 
because it is the ESCP that Council relies upon to 
ensure that erosion impacts are minimized, in 

 
35 DPO on RFA1 at 43. 
36 DPO on RFA1 at 43. 
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compliance with the Soil Protection Standard.  For these 
reasons, ODOE recommended the revisions to Soil 
Protection Condition 1 (Condition GEN-SP-01). 

Blasting Plan  
STOP B2H Condition GEN-SP-04(a) Page 25 of First Amended 

Site Certificate: Makes significant changes in the 
requirements regarding the Blasting Plan which 
should not be implemented including: 
Adding the word “related blasting” to the first line 
of Item (a) would result in no longer requiring the 
developer to determine whether there will be a need 
for blasting prior to the start of construction. The 
changes to this site certificate condition results in a 
failure of the Site Certificate to provide for the 
safety of property owners impacted by the 
development. It also places at risk the requirement 
that the developer identify wells and springs that 
may be impacted by blasting that is required as a 
monitoring condition. Impacts to wells and springs 
can pose a health hazard to citizens as well as cause 
significant economic damages in the event the 
developer fails to provide mitigation for the impacts. 
The change fails to assure compliance with council 
standards including providing for the health and 
safety of citizens, provide mitigation for impacts to 
resources, and the requirement that the developer 
assume the costs of monitoring. 
 
*** 
STOP recommends that the following changes 
should be incorporated in Gen-SP-01 to comply 
with ORS 469.401(2): 

As an initial matter, the proposed amendment to Soil 
Protection Condition 4 (Condition GEN-SP-04), 
subsection (a) would not result in Idaho Power being 
allowed to avoid ODOE review of the final Framework 
Blasting Plan. Rather, the change from “[p]rior to 
construction” to “[p]rior to construction-related 
blasting” simply allows Idaho Power to submit the final 
Framework Blasting Plan to ODOE closer to (but still 
prior to) the time blasting activities are anticipated to 
occur during the construction process. This change in 
timing is necessary because Idaho Power will not have 
complete information about planned blasting at the time 
initially contemplated in the existing plan. 
 
Furthermore, per the proposed amendment to subsection 
(b), Idaho Power is still required to discuss with the 
landowner any blasting that the Company plans to 
conduct on the landowner’s property prior to any 
construction-related blasting occurring. If the landowner 
identifies a natural spring or well on the property, Idaho 
Power must notify the landowner that at the 
landowner’s request, Idaho Power will conduct pre-
blasting baseline flow and water quality measurements 
for turbidity. Moreover, per the condition, Idaho Power 
is required to compensate the landowner for adequate 
repair or replacement if damages to the flow or quality 
of the natural spring are caused by blasting. 
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a. Require the developer to ask the landowner 
to identify natural springs or wells on their 
property. As the condition now reads, it 
would be the responsibility of the landowner 
to recognize the need to identify these 
resources as noted in the statement on Page 
26, line 1 “If the landowner identifies.” 

b. The water quality measurements should not 
be limited to assessing “turbidity.” Potential 
impacts to wells and springs as a result of 
blasting are multiple due to the potential for 
rocks surrounding the blast site to be 
fractured or damages to containers of 
hazardous substances normally contained 
such as underground oil drums, septic tanks, 
etc., or the creation of inter-aquifer leakage. 
Ground Water contaminants that typically 
move slowly thereby reducing the impact of 
contaminants can move rapidly through 
fractures in rocks caused by Blasting. 

c. To provide for the safety of the public and 
employees, a site certificate condition should 
be added requiring the blaster to meet the 
qualifications required by Chapter XII 
1926.901 Blaster Qualifications. 

With respect to STOP B2H’s proposed amendments to 
Soil Protection Condition 1 (Condition GEN-SP-01), 
similar amendments regarding water quality monitoring 
were already litigated at the EFSC proceeding for the 
ASC and EFSC adopted the Hearing Officer’s 
conclusion that such changes were unnecessary in light 
of the requirements in Soil Protection Condition 4.37  
 
STOP B2H’s recommendation that blasters meet the 
qualifications required in 29 CFR 1926.901 is also 
unnecessary as the Framework Blasting Plan already 
requires the following: 
 

The Construction Contractor(s) will use 
qualified, experienced, and licensed 
blasting personnel who will perform 
blasting using current and professionally 
accepted methods, products, and 
procedures to maximize safety during 
blasting operations. Blasting procedures 
will be carried out according to, and in 
compliance with, applicable laws and will 
be closely monitored by the [Compliance 
Inspection Contractor (“CIC”)].38 

Landowner Notification  

 
37 See Final Order at 41; Final Order, Attachment 6, Contested Case Order (CCO), as Amended and Adopted by Council at 280-81, 292. 
38 Final Order, Attachment G-5, Draft Framework Blasting Plan at 2 (Sept. 27, 2022) (available at https://www.oregon.gov/energy/facilities-
safety/facilities/Facilities%20library/2022-09-27-Attachment-G-5-Draft-Amended-Framework-Blasting-Plan.pdf) (last visited July 18, 2023). 

https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Attachment-G-5-Draft-Amended-Framework-Blasting-Plan.pdf
https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2022-09-27-Attachment-G-5-Draft-Amended-Framework-Blasting-Plan.pdf
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STOP B2H Notice has not been provided per ORS 183.415. 

This statute requires specific actions when “actions 
taken by state agencies” affects the public. 
 
* * * * * 
 
No such information was provided to the impacted 
people in person, by registered or certified mail even 
though every residence within at least one half mile 
of the transmission line will be affected by the noise 
exemption and variance that EFSC has approved as 
well as the fact that ODOE and EFSC were provided 
comment during the original Site Certificate process 
regarding the failure of the agency to meet the 
Public Notice Requirements of Oregon Statutes 
when their actions may impact a landowner. 

ORS 183.415 applies only “[i]n a contested case[.]”39  
The DPO hearing is not a contested case,40 and for that 
reason ORS 183.415 does not apply to this DPO 
hearing. 
 
Rather, notice of the DPO must be issued consistent 
with ORS 469.370(2).  ODOE provided notice of the 
DPO in accordance with that statute.41  

 

 
39 ORS 183.415(2). 
40 OAR 345-015-0220(1). 
41 Request for Comments on the Complete Request for Amendment 1 and Draft Proposed Order (June 14, 2023) (available at 
https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2023-06-14-B2H-AMD1-DPO-Public-Notice.pdf) (last visited July 18, 2023). 

https://www.oregon.gov/energy/facilities-safety/facilities/Facilities%20library/2023-06-14-B2H-AMD1-DPO-Public-Notice.pdf
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Dr. Chris Lautenberger - X (by Mr. Myers) 203

Do you know, Mr. Lautenberger, the dollar value of

cropland wheat that lies within the ROW in a given

year for a distance of say one mile?

A.  No.  That’s not part of my expertise or analysis.

Q. That dollar value is significant, I might add,

it’s in the neighborhood of $21,000 for (inaudible -

talking over each other) --

MS. PEASE:   Your Honor, I would object to the

question.  Mr. Myers is providing testimony here

rather than asking questions.  

ALJ MELLGREN:   Thank you, Ms. Pease.  Mr.

Myers, please limit yourself to questions in a

relevant context for those questions.

MR. MYERS:   Yes, Your Honor.  I believe that

the dollar amount, $21,000, is very relevant to the

context of the questions.  

MR. MYERS:   

Q. Mr. Lautenberger, on the Wildfire Mitigation Plan,

page 26 in your -- one of the -- 2300, page 13, I

believe also.  The only risk listed as having

consequence -- and I might describe “consequence” as

risk having a value in the IPC’s views -- are homes,

businesses.  There are subsequent or supplemental

values including timber, structures, and protected

habitat.  
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I’ll rephrase that question again.  The only risk

listed as having consequence or risks having value are

homes, businesses, and people, is that correct? 

A. So, I don’t have that page in front of me, but I

am very familiar with the analysis, so I’m going to go

ahead and answer, but I’d request that if it would be

possible, if you could put that up on the screen for

others, I think that would be helpful. 

So, that being said, we need to get some

terminology straight here.  And the terminology that

I’ll be using is risk is the product of probability

and consequence.  Probability is the likelihood that a

fire starts, and that’s limited to fires started by

power lines, for the sake of our discussion.  And then

the consequence is the negative impacts to different

assets at risk.  Assets at risk that are typically

prioritized when looking at utility caused fires are

loss of life and loss of structures, and those were

the two assets at risk that were considered

consequences in the risk modeling that was conducted

by Idaho Power to inform its Wildfire Mitigation Plan. 

I hope that answers your question.

Q.  Yes.  So, at this point, IPC does not consider the

mature dryland wheat crop as having any consequence

value, is that correct?
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Kate Brown, Governor 

 
 
 
 
To: Energy Facility Siting Council 
 
From: Sarah Esterson, Senior Policy Advisor 
 
Date: September 10, 2021 
 
Subject:  Agenda Item D (Information Item): Overview of the Energy Facility Siting 

Council’s Retirement and Financial Assurance standard (Part 2) for the 
September 24, 2021 EFSC Meeting 

 
BACKGROUND 
The Energy Facility Siting Council (Council) was created to oversee a comprehensive system for 
the siting, monitoring and regulating of the location, construction and operation of all energy 
facilities in Oregon. ORS 469.300. To carry out this purpose, the legislature entrusted the 
Council with the authority to decide whether to issue a site certificate for any energy facility 
proposed to be constructed or operated in Oregon. ORS 469.470(1). The Council's decision to 
issue a site certificate is binding upon state agencies and local governments and requires those 
agencies and governments to issue any permits specified in the site certificate without further 
proceedings. ORS 469.401(3). 
 
In order to issue a site certificate, the Council must, in part, determine that the preponderance 
of the evidence on the record of proceedings on an application supports the conclusion that the 
facility, “complies with the applicable standards adopted by the council pursuant to ORS 
469.501 or the overall public benefits of the facility outweigh any adverse effects on a resource 
or interest protected by the applicable standards the facility does not meet.” ORS 469.503(1). 
With some exceptions, the Council must make similar finding of compliance for other state laws 
and administrative rules, and with the statewide land use planning goals adopted by the Land 
Conservation and Development Commission. See ORS 469.503(3) and (4). 
 
The legislature provided the Council with broad authority to determine both the scope and 
format of its standards, but has provided a number of subjects which the standards may 
address, including the “financial ability and qualifications of the applicant.” ORS 469.501(1)(d). 
The Council adopted a standard to address this subject under OAR 345-022-0050, the 
“Retirement and Financial Assurance Standard.” 
 
In Part 1 of this overview, presented at the August 27, 2021 Council meeting, staff provided a 
summary of how the Retirement and Financial Assurance Standard works, legislative and 
rulemaking history of the standard, and an overview of the substantive requirements of the 
standard and its associated application requirements. In Part 2, staff will provide a more 
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detailed explanation of how the standard is applied, including an explanation of the process for 
retiring a site and for preparing, reviewing, and updating cost estimates. 
 
APPLICATION OF THE STANDARD 
As part of its review, the Council must review the applicant’s proposed retirement estimate and 
determine if the amount is sufficient, and if any additional monitoring and mitigation programs 
or conditions are required to ensure that the site will be able to be restored to a useful, non-
hazardous condition. The Council’s rules establish additional procedural and substantive 
requirements through mandatory conditions and compliance obligations. These include rules: 
 

• Requiring the certificate holder to submit a bond or letter of credit that is acceptable to 
Council prior to beginning construction and maintaining that bond or letter of credit until 
the facility has been retired. OAR 345-025-0006(8) 

• Requiring the certificate holder to submit a proposed retirement plan for Council approval 
within 2 years after permanent cessation of construction or operation of the facility, and 
retiring the facility according to the plan. OAR 345-025-0006(9) 

• Authorizing use of the bond or letter of credit to retire the facility according to a retirement 
plan developed by the Department if the Council finds that the certificate holder failed to 
meet its obligations to retire the facility. 345-025-0006(16) 

 
PREPARATION AND REVIEW OF DECOMMISSIONING COST ESTIMATE 
Decommissioning a facility typically includes dismantling facility structures and components, 
removing materials from the site for recycling or disposal, and restoring the site to a useful, 
nonhazardous condition. The extent of required decommissioning activities may be influenced 
by the zoning of the site, agreements with underlying landowners, and ongoing use of related 
or supporting facilities for other purposes. 
 
It is important to note that a certificate holder is not required to remove all facility components 
as part of the decommissioning process. Certain facility components, such as access roads or 
transmission infrastructure may be left in place if they would support allowed uses at the site. 
For many facilities sited on lands zoned for Exclusive Farm Use, foundations and buried utility 
infrastructure are only required to be removed to a depth of three feet, and components that 
are more than three feet below grade may be abandoned. 
 
Estimated Cost of Site Restoration 
While no specific methodology is required to be used when estimating decommissioning costs, 
all applicants must include the specific actions and tasks to restore the site to a useful, non-
hazardous condition; an estimate of the total and unit costs of restoring the site to a useful, 
non-hazardous condition; and a discussion and justification of the methods and assumptions 
used to estimate site restoration costs. OAR 345-021-0010(1)(w)(B)-(D).  
 
While the applicant is also required to estimate the projected useful life of the facility no 
discounting of future costs is allowed, and the estimate must be provided using current cost 
values. OAR 345-021-0010(1)(w)(C). As discussed below, an annual inflation adjustment is 
provided to ensure that future price changes are accounted for.  
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Major cost components included in decommissioning estimates include direct costs such as 
labor costs, equipment operation and maintenance, tipping fees, permitting fees and 
revegetation and restoration, as well as indirect costs including site mobilization and contractor 
overhead, profit markup, and administration. Historically, the Department has recommended 
that the Council include a 10 to 20 percent contingency on the total estimated costs to account 
for any adverse development that may occur during operation of the facility or the 
decommissioning process. Adverse development may include increased regulatory or 
permitting requirements or the development of hazardous conditions on the site, such as soil 
contamination, that require higher levels of remediation than accounted for in the estimate. 
Some certificate holders with more detailed cost estimation methodology have requested a 
smaller contingency value.1   
 
As an example, the applicant’s estimated decommissioning and site restoration costs for the 
Madras Solar Energy Facility, with contingencies for indirect costs, were approximately $4 
million. The department recommended the application of an additional 1 percent contingency 
to purchase a performance bond, a 10 percent contingency for the Department’s 
administration of the decommissioning process, and a 10 to 20 percent for future development. 
The table below shows the approved decommissioning cost estimate and sum total costs of 
approximately $4.9 million from the Final Order on the Application for Site Certificate for the 
Madras Solar Energy Facility. 
 

Table 1: Madras Solar Energy Facility – Retirement Cost Estimate 

Task or Action Quantity Unit 
Cost ($) Unit Estimate ($) 

Solar Photovoltaic Energy Generation Components 

Solar PV Panel  175,446  $1.79 Panel $314,867 

Tracker  569,980  $2.11 Linear Ft. $1,204,374 

Power Conversion Station (PCS) 19 $6,981 Location $132,641 
Underground Cable  56  $241 Tail $13,492 

Battery Storage 

PCS – (Battery) Location  19  $4,978 Location $94,578 

Substation, POI Station and Switching Station 

POI Station  1  $11,442 Location $11,442 

Switching Station 1 $5,762 Location $5,762 
Substation  1  $60,399 Location $60,399 

Substation Auxiliary Equipment 1 $23,469 Location $23,469 
Other Structures 

O&M Enclosure 1 $2,256 Each $2,256 
Staging/Laydown  1  $4,704 Location $4,704 

Perimeter Fence  28,681  $3.86 Linear Ft. $110,719 

Roads  3,564  $4.72 Sq. Yd. $16,817 

Other Tasks and Actions  

Stored Materials  1  $760 Lump Sum $760 

Tipping Fees  5,050  $110 Tons $555,930 

 
1 See Final Order on Application for Site Certificate for the Bakeoven Solar Project, April 24, 2020, pg. 133. 
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Table 1: Madras Solar Energy Facility – Retirement Cost Estimate 

Task or Action Quantity Unit 
Cost ($) Unit Estimate ($) 

Site Reclamation  400  $200 acre $80,000 

Utility disconnect  1  $5,000 Each $5,000 

Surveys  1  $25,000 Lump Sum $25,000 

Environmental  1  $50,000 Lump Sum $50,000 

Safety  1  $25,000 Lump Sum $25,000 

OSHA sanitary  1  $50,000 Lump Sum $50,000 

Field Office  10  $1,250 months $12,500 

Proj Mgmt  10  $12,500 months $125,000 

Mobilization  1  $200,000 Lump Sum $200,000 

Demobilization  1  $150,000 Lump Sum $150,000 

Subtotal =  $3,274,710 
General Costs 
Contingency 10 

 
Percent $327,471 

Overhead, Profit 15 Percent $491,206 
Subtotal = $818,677 

Subtotal, All Tasks or Actions and 
Applicant Contingencies $4,093,387 

Department Applied Contingencies 

Performance Bond 1 

 

Percent $40,933 
Department Administration and 
Project Management 10 Percent $409,338 

Future Development 
Contingency  10/20 Percent $418,795 

Total Site Restoration Cost with Department Adjusted Contingencies  
(Q4 2019 Dollars) $4,962,453 

 
The review process for the final bond and letter of credit amounts includes submission of the 
decommissioning estimate by the certificate holder, in Excel. The information is then reviewed 
by a Department Senior Siting Analyst and Fiscal Analyst to ensure that the prescribed methods 
have been followed correctly. Following review of the site certificate condition requirements, 
inflation estimate and methods, a certificate holder receives written concurrence from the 
Department of whether the estimate is accurate. Once confirmed by the Department to be 
accurate, the certificate holder then submits an executed bond or letter of credit, using a 
Council approved form and financial institution. 
 
ADJUSTMENT OF BOND OR LETTER OF CREDIT AMOUNT 
Decommissioning estimates for a proposed facility or facility with proposed changes are 
evaluated by Council during the siting review process. If approved by Council through the siting 
review process, the facility decommissioning estimate: 1) is based on the present dollar value at 
the time the Application for Site Certificate (ASC) or Request for Amendment (RFA) is deemed 
complete by the Department; and 2) accounts for all proposed facility components. Council 
considers these two factors and imposes site certificate conditions requirements for inflation 
and final built facility adjustments applicable to the final bond or letter of credit amount, as 
further described below.     
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Inflation Adjustments 
Site certificate conditions for the decommissioning bond or letter of credit require certificate 
holders to adhere to two inflation adjustments. The first inflation adjustment requires an 
evaluation of the change in dollar value from the quarter/year the estimate is based to the 
quarter/year of facility construction commencement. Site certificate conditions prescribe, with 
some flexibility, the first adjustment method as follows: 
 

• The final amount of the bond or letter of credit must be adjusted to present value, using 
the U.S. Gross Domestic Product Implicit Price Deflator, Chain Weight, as published in 
the Oregon Department of Administrative Services’ “Oregon Economic and Revenue 
Forecast” or by any successor agency and using the index value and the quarterly index 
value for the date of issuance of the bond or letter of credit.  

• If at any time the index is no longer published, the certificate holder must request 
Department/Council input on an acceptable, comparable calculation to adjust the 
approved dollar amount to present value. 

 
The second inflation adjustment applies annually after the initial bond or letter of credit is 
received from the certificate holder by the Department: 
 

• The total bond or letter of credit amount must be adjusted on annual basis, based on a 
date cycle consistent with the date of issuance/effective date, using the same methods 
identified above. 

 
The condition requires the bond or letter of credit amount to be evaluated annually by the 
Department’s Fiscal Analyst, and to be adjusted based on changes in the prices of goods and 
services in the U.S., as reflected by the GDP Price Deflator. Based on this review, the 
Department issues letters to all certificate holders requesting adjustment of the bond or letter 
of credit amount to ensure the condition is both satisfied and accurately accounted.     
 
Built Facility Adjustments 
Site certificate conditions for the decommissioning bond or letter of credit allow certificate 
holders to adjust the final amount based on final number of facility components built within the 
allowed construction duration. It is fairly standard for a built facility to include significantly less 
number of facility components than the maximum number approved. This adjustment applies 
solely to the number of facility components.  
 
Historically, site certificate conditions have not authorized a certificate holder to change the 
tasks, actions or cost estimating method as part of the adjustment. Because site certificate 
conditions do not allow adjustment to the decommissioning tasks, actions or cost estimating 
method, if requested by a certificate holder, would be considered substantive given that the 
standard requires Council to find that the facility decommissioning amount is satisfactory for 
restoring the site to a useful, nonhazardous condition, prior to approval. Therefore, based on 
typical site certificate condition language, a change in tasks, actions and estimating methods 
would necessitate formal review, likely in the form of an amendment.   
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Adjustment Considerations 
Council’s evaluation of whether an applicant or certificate holder’s decommissioning estimate is 
satisfactory for restoring the facility site to a useful, nonhazardous condition is discretionary. 
More specifically, to find that a decommissioning estimate is satisfactory, there is not a specific 
estimating method or tool that must be used; there is not a specific or average amount that 
must be identified; and there are not restrictions on the process Council imposes to ensure that 
the decommissioning amount is satisfactory for the duration of facility operations. Therefore, 
given that estimating methods differ, and decommissioning activities and cost may vary over 
time, beyond variation in inflation, Council has the authority to consider whether site certificate 
conditions should contemplate other types of adjustments, as part of its findings of whether 
the decommissioning estimate is satisfactory. Other types of adjustments could include 
periodic revaluation in estimating methods and/or decommissioning and restoration actions by 
the certificate holder, the Department or Department’s third-party consultant. 
 
Applicant/Certificate Holder Requests for Adjustments  
Applicant’s and certificate holders often request Council consideration of other adjustments to 
the decommissioning amount, either short or long term. Some applicants have requested that 
Council allow credit for the scrap value of metals in facility components to be included in 
decommissioning cost estimates, but since at least the mid-2000’s the Council has not allowed 
scrap values to be considered based on concerns over fluctuating market value and the risk that 
third party creditors or other parties could assert a claim against the scrap or salvage value in 
the event that a certificate holder became insolvent or declared bankruptcy.  
 
Some applicants have requested Council consideration of a reduced bond or letter of credit 
after the facility is in commercial operation, based on assurance provided through a security 
agreement and an executed Power Purchase Agreement. For example, in one ASC, an applicant 
proposed to submit to the Department, prior to construction, a bond or letter of credit in the 
approved amount, to be in place until the facility was in commercial operation. Then, after the 
initial year of operation, applicant proposed to file a Uniform Commercial Code (UCC) financing 
statement with the State of Oregon, where evidence of the filing would be provided to the 
Department prior to construction and the bond or letter of credit would be reduced to $1. 
Then, in Year 20, or the last year of the applicant’s Power Purchase Agreement (PPA), 
whichever were later, the bond or letter of credit would be based on the full facility 
decommissioning amount, for the remainder of the facility’s operational life. 
 
Council’s review of the above example concluded that uncertainties remain in the assurances 
provided to the State by a PPA, even with consideration of the applicant’s proposed conditions 
to execute a security interest with the State. Council concluded that the variation in proposal to 
meet the standard, from the historically accepted full bond or letter of credit amount necessary 
for facility decommissioning, would be more appropriately evaluated through rulemaking, 
where information and expertise of subject matter experts could be considered, rather than 
relying solely on information provided by the applicant in favor of the proposal.  
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AUTHORITIES 
Statutory Authority 
 
469.501 Energy facility siting, construction, operation and retirement standards; exemptions; 
rules. 
 
(1) The Energy Facility Siting Council shall adopt standards for the siting, construction, operation 
and retirement of facilities. The standards may address but need not be limited to the following 
subjects. 

*** 
(d) The financial ability and qualifications of the applicant. 

*** 
 
Administrative Rules 
 
345-021-0010 - Contents of an Application 
(1) *** The applicant must include in its application for a site certificate information that 
addresses each provision of this rule identified in the project order. *** 

 
(m) Exhibit M. Information about the applicant’s financial capability, providing evidence to 

support a finding by the Council as required by OAR 345-022-0050(2). Nothing in this 
subsection requires the disclosure of information or records protected from public 
disclosure by any provision of state or federal law. The applicant must include: 
 
(A) An opinion or opinions from legal counsel stating that, to counsel's best knowledge, the 
applicant has the legal authority to construct and operate the facility without violating its 
bond indenture provisions, articles of incorporation, common stock covenants, or similar 
agreements; 
 
(B) The type and amount of the applicant’s proposed bond or letter of credit to meet the 
requirements of OAR 345-022-0050; and 
 
(C) Evidence that the applicant has a reasonable likelihood of obtaining the proposed bond 
or letter of credit in the amount proposed in paragraph (B), before beginning construction 
of the facility. 

 
(w) Exhibit W. Information about site restoration, providing evidence to support a finding by 
the Council as required by OAR 345-022-0050(1). The applicant must include: 
 

(A) The estimated useful life of the proposed facility; 
 
(B) Specific actions and tasks to restore the site to a useful, non-hazardous condition; 
(C) An estimate, in current dollars, of the total and unit costs of restoring the site to a 
useful, non-hazardous condition; 
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(D) A discussion and justification of the methods and assumptions used to estimate site 
restoration costs; and 
 
(E) For facilities that might produce site contamination by hazardous materials, a 
proposed monitoring plan, such as periodic environmental site assessment and reporting, 
or an explanation why a monitoring plan is unnecessary 

 
ENERGY FACILITY SITING COUNCIL STANDARD 
 
345-022-0050 - Retirement and Financial Assurance 
To issue a site certificate, the Council must find that: 
 
(1) The site, taking into account mitigation, can be restored adequately to a useful, non-
hazardous condition following permanent cessation of construction or operation of the facility. 
 
(2) The applicant has a reasonable likelihood of obtaining a bond or letter of credit in a form and 
amount satisfactory to the Council to restore the site to a useful, non- hazardous condition. 
 
CONDITIONS 
 
345-025-0006 - Mandatory Conditions in Site Certificates 
*** 
(7) The certificate holder must prevent the development of any conditions on the site that would 
preclude restoration of the site to a useful, non-hazardous condition to the extent that 
prevention of such site conditions is within the control of the certificate holder. 
 
(8) Before beginning construction of the facility, the certificate holder must submit to the State 
of Oregon, through the Council, a bond or letter of credit in a form and amount satisfactory to 
the Council to restore the site to a useful, non-hazardous condition. The certificate holder must 
maintain a bond or letter of credit in effect at all times until the facility has been retired. The 
Council may specify different amounts for the bond or letter of credit during construction and 
during operation of the facility. 
 
(9) The certificate holder must retire the facility if the certificate holder permanently ceases 
construction or operation of the facility. The certificate holder must retire the facility according 
to a final retirement plan approved by the Council, as described in OAR 345-027-0110. The 
certificate holder must pay the actual cost to restore the site to a useful, non-hazardous 
condition at the time of retirement, notwithstanding the Council’s approval in the site certificate 
of an estimated amount required to restore the site. 
 
*** 
 
(16) If the Council finds that the certificate holder has permanently ceased construction or 
operation of the facility without retiring the facility according to a final retirement plan 
approved by the Council, as described in OAR 345-027-0410, the Council must notify the 
certificate holder and request that the certificate holder submit a proposed final retirement plan 
to the Department within a reasonable time not to exceed 90 days. If the certificate holder does 
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not submit a proposed final retirement plan by the specified date, the Council may direct the 
Department to prepare a proposed final retirement plan for the Council’s approval. Upon the 
Council’s approval of the final retirement plan, the Council may draw on the bond or letter of 
credit described in section (8) of this rule to restore the site to a useful, nonhazardous condition 
according to the final retirement plan, in addition to any penalties the Council may impose 
under OAR chapter 345, division 29. If the amount of the bond or letter of credit is insufficient to 
pay the actual cost of retirement, the certificate holder must pay any additional cost necessary 
to restore the site to a useful, non-hazardous condition. After completion of site restoration, the 
Council must issue an order to terminate the site certificate if the Council finds that the facility 
has been retired according to the approved final retirement plan 
 
TERMINATION 
 
345-027-0110 - Termination of a Site Certificate 
(1) A certificate holder may apply to the Council to terminate a site certificate at any time, 
subject to the requirements of this rule. 
 
(2) A certificate holder must apply to the Council to terminate a site certificate within two years 
following cessation of construction or operation of the facility. 
 
(3) If the certificate holder fails to apply to the Council to terminate the site certificate and the 
Council finds that the certificate holder has permanently ceased construction or operation of the 
facility, then the Council may terminate the site certificate according to the procedure described 
in OAR 345-025-0006(16). 
 
(4) In an application for termination of the site certificate, the certificate holder must include a 
proposed final retirement plan for the facility and site. The certificate holder must submit two 
printed copies of the application for termination and the proposed final retirement plan, and an 
electronic version of the application for termination and the proposed final retirement plan in a 
non-copy-protected electronic format acceptable to the Department. The certificate holder must 
submit additional printed copies of the application for termination and the proposed final 
retirement plan to the Department upon request. 
 
(5) In the proposed final retirement plan, the certificate holder must include: 
 

(a) A plan for retirement that provides for completion of retirement without significant delay 
and that protects public health, safety and the environment; 
 

(b) A description of actions the certificate holder proposes to take to restore the site to a 
useful, non-hazardous condition, including information on how impacts to fish, wildlife and 
the 
environment would be minimized during the retirement process; 
 

(c) A current detailed cost estimate and a plan for ensuring the availability of adequate funds 
for completion of retirement; and 
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(d) An updated list of property owners, as described in OAR 345-021-0010(1)(f). 
 

(6) Within 15 days after receiving an application for termination of a site certificate, the 
Department must: 

(a) Send a notice of the application, specifying a date by which comments on the application 
are due, by mail or email to: 
(A) All persons on the Council's general mailing list, as defined in OAR 345-011-0020; 
(B) All persons on any special list established for the facility; and 
(C) The property owners on the updated list submitted by the certificate holder under 

section (5) of this rule; 
(b) Send copies of the application for termination by mail or email to the reviewing agencies 

for the facility, and ask those agencies to comment by a specified date; and 
(c) Post an announcement of the application for termination on the Department’s website. 

 
(7) The Council must review the proposed final retirement plan and must consider any 

comments received from the public and the reviewing agencies. The Council may approve the 
proposed final retirement plan or modify the plan to comply with the rules of this chapter and 
applicable conditions in the site certificate. If the plan is approved, the Council must issue an 
order authorizing retirement according to the approved or modified final retirement plan and 
subject to any conditions the Council finds appropriate. The Council's order may be appealed 
as described in ORS 183.480. 

 
(8) When the Council finds that the certificate holder has completed the retirement of the facility 
according to the Council's order authorizing retirement, the Council must issue an order 
terminating the site certificate. 
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Kate Brown, Governor 

 
 
 
 
To: Energy Facility Siting Council 
 
From: Christopher M. Clark, Siting Policy Analyst & Rules Coordinator  
 
Date: August 13, 2021 
 
Subject:  Agenda Item G (Action Item): 

Surety Bond Template Update for the August 27, 2021, EFSC Meeting 
 
Attachments: Attachment 1: Draft Amended Bond Template 
 Attachment 2: Draft Amended Letter of Credit Template  

 
STAFF RECOMMENDATION  
Staff recommends the Council amend the Surety Bond Template, as shown in Attachment 1, to 
ensure that a bond would perform if a Surety gives notice of its intent to cancel a bond and the 
certificate holder fails to provide an acceptable replacement. 
 
BACKGROUND  
The Council has adopted rules requiring each certificate holder to provide a surety bond or 
letter of credit before beginning construction of a facility. The bond or letter of credit must be 
provided in a form and amount satisfactory to the Council to restore the site to a useful, non-
hazardous condition, and must be maintained at all times until the facility has been retired.  
OAR 345-025-0006(8). These requirements provide assurance that the people of Oregon will 
not be burdened with the costs of restoring the site if the certificate holder is unable or 
unwilling to properly decommission the facility following permanent cessation of construction 
or operation of the facility. 
 
Both bonds and letters of credit are commonly used and accepted forms of security, but there 
are some important differences. A surety bond provides a guarantee that the principal (e.g. the 
certificate holder), will meet the requirements of a contract (e.g. the site certificate.) If there is 
a documented breach in the terms of the contract, the surety will make payment to the Obligee 
(e.g. the State) to ensure that the contract is fulfilled. A letter of credit, on the other hand, is a 
bank’s guarantee that it will pay a set amount to the letter holder upon demand and does not 
typically require proof of a breach to perform. 
 
As shown in the table below, the Council has financial assurance on file for approximately 
$168.2 million in estimated retirement costs. About 56 percent of the total amount was assured 
through letters of credit, with the remining 44 percent assured through surety bonds. 
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Table 1: Energy Facility Security Deposits as of April 1, 2021. 

Project Name Instrument 20-21 Value 

Biglow Canyon Wind Farm LOC $17,825,000  

Columbia Ethanol Project Bond $315,244  

Carty Generating Station LOC $23,011,000  

Coyote Springs Cogeneration LOC $4,117,500  

Golden Hills Wind Bond $11,903,000  

Hermiston Generating Project Bond $7,102,200  

Hermiston Power Project LOC $5,139,883  

Klamath Cogeneration Project Bond $5,431,244  

Klamath Generation Peakers Bond $709,759  

Klondike Wind Power III Bond $11,857,000  

Leaning Juniper Wind Power Bond $12,245,000  

Mist Underground Storage Facility Bond $4,557,800  

Montague Wind Power Bond $7,865,000  

Port Westward Generating Project LOC $11,276,462  

Shepherds Flat Central LOC $10,451,000  

Shepherds Flat North LOC $8,672,000  

Shepherds Flat South LOC $10,225,000  

South Mist Pipeline Extension Bond $120,228  

Summit Ridge Wind Farm LOC $63,129  

Stateline Wind Project-1&2 Bond $7,004,000  

Stateline Wind Project-3 Bond $4,903,000  

Wheatridge Renewable Energy Facility 1 LOC $3,444,000  

TOTAL  $168,238,449  
 
The Council has adopted standardized templates for each security instrument that is accepted 
under the rules. The Council and Department periodically review the template language to 
ensure that the templates provide adequate assurance for the costs associated with retirement 
and site restoration and is consistent with current industry and regulatory practices. While both 
the bond and letter of credit templates were reviewed and are attached to this staff report, 
staff is not recommending changes to the letter of credit template at this time.  
 
BOND TEMPLATE ASSESSMENT 
The bond template provides that the bond will perform only when the certificate holder has 
failed to fulfill its obligations to retire the facility and restore the site. When a certificate holder 
permanently ceases construction or operation of a facility it must provide an application for 
termination of its site certificate that includes a final retirement plan for the site explaining the 
actions that will be taken to restore the site to a useful, non-hazardous condition. OAR 345-027-
0110. The bond is released once the restoration activities described in an approved retirement 
plan are complete. If the certificate holder fails to submit a retirement plan, or fails to comply 
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with the plan it submitted, the Council may call on the bond as needed to restore the site. To 
ensure that funds will be available to restore the site in the event a certificate holder fails to 
retire the site the certificate holder must maintain a bond or letter of credit for the life of the 
facility.  
 
During its last review of the bond template language at the January 22, 2021 meeting, the 
Council noted that the current bond template language does not clearly state that the bond 
would perform if a certificate holder fails to maintain acceptable security for the life of the 
facility. Specifically, the template states that in the event that a certificate holder fails to 
provide an acceptable replacement after a Surety provides notice of its intent to cancel the 
existing bond instead of providing that the bond will perform, the template states that the 
Department may take enforcement measures under OAR chapter 345, division 029: 
 

“6. If the Surety cancels the bond prior to the Principal fulfilling its obligation to retire 
the facility and restore the site, but Principal does not provide alternate financial 
assurance approved by the Council within 90 (ninety) days after the date of notice of 
cancellation is received by the Obligee from the Surety, the Oregon Department of 
Energy may take enforcement measures as described in OAR 345-029-0000 through OAR 
345-029-0100.” (Emphasis added.) 

 
The enforcement procedures in OAR 345-029 are generally intended to obtain compliance 
through corrective actions but allow for sanctions such as civil penalties and the suspension or 
revocation of a site certificate if a certificate holder is unable, or unwilling, to take appropriate 
action. It is unclear that these sanctions would be effective to compel compliance with the 
retirement and financial assurance requirement, particularly when a certificate holder has 
permanently ceased construction or operation of a facility, or is facing financial conditions that 
would cause a surety to not renew or cancel its bond. We further note that any civil penalties 
assessed and collected through enforcement actions are statutorily required to be deposited in 
the State’s general fund and would not necessarily be available for the decommissioning and 
site restoration activities the bond is intended to assure. 
 
The lack of a clear and effective mechanism to ensure that a certificate holder maintains a bond 
or letter of credit until the facility has been retired could expose the State to unacceptable risk. 
For this reason, staff recommends that the Council amend the bond template to clarify that if 
the certificate holder does not provide an acceptable replacement after a surety has given 
notice of its intent to cancel the bond, the surety may become liable for payment. This is 
consistent with the terms of the LOC template, and with decommissioning bond forms used by 
other regulatory agencies.1  
 
In addition, staff recommends that the provisions for expiration of the bond be removed so that 
the bond remains valid for the life of the facility, or until the surety provides a notice of intent 
to cancel the bond. The amount of bond may still be adjusted annually to reflect changes in 
inflation through the use of riders. In the alternative, an “evergreen” clause could be included 

 
1 For an example, see Oregon DOGAMI Performance Bond to Conduct Geothermal Well Drilling or Prospecting at: 
https://www.oregongeology.org/mlrr/forms/geothermal/Performance_Bond_Geo_06-2013.pdf 

https://www.oregongeology.org/mlrr/forms/geothermal/Performance_Bond_Geo_06-2013.pdf
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in the bond template which causes the bond to be automatically renewed every year unless the 
surety provides notice of its intent to not renew the bond. If the Council chooses not to remove 
the provisions for expiration of the bond, staff recommends that the conditions of performance 
be amended to allow the state to call on the bond if an appropriate replacement is not 
provided at least 30 days before the bond’s expiration date in addition to the other changes 
recommended in this report.    
 
Staff’s recommended changes to the bond template are provided in Attachment 1. The current 
bond template requires the surety to give a 120-day written notice of its intent to cancel the 
bond to the Council. Staff recommends that the revised template language should also require 
notice to be given to the certificate holder, and that the certificate holder should continue to 
have 90 days from that date to provide a replacement before action is taken on the bond. If the 
Council adopts the recommended revision, staff will review internal operating procedures to 
ensure that appropriate notice is given to both the surety and certificate holder prior to taking 
action on any bond. 
 
These changes are generally consistent with the Letter of Credit template provided as 
Attachment 2. The template establishes an Irrevocable Standby Letter of Credit (ISLOC) which is 
payable upon presentation to the issuing financial institution subject to certain terms and 
conditions. One condition requires a dated draw certificate describing the conditions under 
which the Council is presenting the ISLOC for payment. The draw certificate provided under 
ISLOC Exhibit B allows for presentation to be made when a financial institution provides notice 
of intent to not renew the ISLOC and the certificate fails to provide acceptable replacement 
security at least 30 days before prior to its expiration. 
 
RECOMMENDED COUNCIL ACTION 
Staff recommends the Council amend the bond template to provide that (1) the bond will not 
expire, but may be cancelled by the Surety with 120 days’ notice and (2) the Surety will become 
liable for payment if the certificate holder does not provide an acceptable replacement for the 
bond at least 30 days before the cancellation date. Staff’s recommended changes are provided 
in Attachment 1. Staff does not recommend changes to the Letter of Credit template at this 
time. 
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TARDAEWETHER Kellen * ODOE

From: Irene Gilbert <ott.irene@frontier.com>
Sent: Thursday, May 30, 2024 1:43 PM
To: TARDAEWETHER Kellen * ODOE
Subject: Comments for Amendment 2 B2H
Attachments: SITE BOUNDARY EXPANSION REQUIRES FULL REVIEW TO APPROVE FUTURE TYPE C 

PROCEDURE.docx; Bond for Irene.docx; Bond Comments short version 2.docx; exhibit 
bond Documentation Merged Ref for Sarah & Chris ccomments.pdf

Attached is my comment regarding the site boundary changes and two documents regarding the 
bond amount. Iam submitting both as my comments. The exhibit attachment contains the letters from 
Sarah and Christopher referenced in the bond comments. 
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TO:  Kellen Tardaewether                                                                  May 30, 2024 

FROM:  Irene Gilbert as an Individual and representing the Public Interest. 

RE:  FAILURE TO FULLY REVIEW THE AREA OF THE EXPANDED SITE 
BOUNDARY FOR THE BOARDMAN TO HEMINGWAY TRANSMISSION LINE 
AMENDMENT 2  

AND 

 EFSC CANNOT APPROVE OF CHANGES WITHIN THE SITE BOUNDARY(TYPE C 
APPROVAL) ABSENT A PUBLIC PROCESS WHICH INCLUDES ALL 
REQUIREMENTS FOR ADDING LAND TO THE SITE BOUNDARY 

      1. 

     INTRODUCTION 

ORS 469.401(2) requires that the council include in the site certificate 
conditions in the site certificate to ensure compliance with the statutes, 
standards and rules described in ORS 469.501 and ORD 469.503.  Council 
must implement this statutory framework by adopting findings of fact, 
conclusions of law and conditions of approval concerning the facilities 
compliance with the EFSC Standards for Siting Facilities at OAR 345, Divisions 
22, 24, 26 and 27.  (Final Order on the ASC for the B2H Transmission Line 
9/27/22,Page 88) 

      2. 

The DPO for Amendment 2 changes the review requirements for the area 
added to the site boundary in a manner that conflicts with OAR 345-027-
0375(2)(a).  This rule requires that the review of the area added to the site 
complies with all standards that apply to an original site certificate.  The 
change from requiring review of Council standards which apply to the site 
boundary to the area In the siting corridor/micrositing area conflicts with the  
Scope of Review that the Council must apply to add area to the site boundary.  
Council review no longer meets the council review requirements that apply to 
a new application. 
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      3. 

Council is precluded from issuing this site certificate without requiring 
compliance with the requirements of a new application.  This includes 
providing the opportunity for the public to participate in the review.   Doing so 
means that ODOE and EFSC cannot allow a type C review to approve future 
changes in the micrositing corridors or construction outside the micrositing 
corridors.  Any future changes require either a Type A or Type B review.  Doing 
otherwise conflicts with Eng v. Wallowa County 79 Or LUBA 421 (2019)  A 
county may not defer a determination of compliance with applicable approval 
criteria to a future proceeding that does not allow for public participation 
merely because the deferred criteria require no interpretation or judgment. 

      4. 

Use of this process also conflicts with the court’s decision in Friends of the 
Columbia Gorge v. Energy Facility Siting Council 365 Or 371 which states that  
Council does not have the authority to decide that the public cannot request a 
reconsideration by the Circuit Court when no opportunity is provided to 
access a contested case.  The use of a Type C review process fails to provide 
notice and this opportunity to access due process.  

      5. 

Statements that the developer will be required to complete the site reviews 
which are not being required as part of allowing a Type C change fails to 
comply with council rules and the above court decisions requiring the public 
to be allowed to participate in the decision making process.   

      6. 

The Draft Proposed Order waives the requirements of rules promulgated 
under the authority of ORS 469.501.   

--The change from the rule requirements being met for the area in the 
“site boundary” to only apply to the “micrositing area” is not a change in 
definition or interpretation.  The definitions and application of the terms 
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continue to be the same in EFSC rules, statutes  and the original B2H 
Site Certificate as they were prior to Amendment 2.  The change 
represents a unilateral change by the Oregon Department of Energy to 
allow the development to avoid meeting the requirements of the Oregon 
Statutes and rules which require identification, protection, and 
mitigation of the impacts of the transmission line on the resources of 
the state requiring a preponderance of evidence that the facility  
complies with EFSC standards.      

7. 

--During the Contested Case for the Wheatridge wind development, 
council interpreted the rules to allow developers to decide what items 
were to be included as part of the  “facility”.  Developers have the ability 
to define the area included within the facility site boundary consistent 
with the language of the rules defining “site boundary” so long as it 
includes all development they decided to include as part of the energy 
facility.   
 
     8.   

The site boundary requirements for evaluating whether the 
development complies with EFSC standards are established in the 
Siting Standards  in Chapter 21 and Chapter 22 of the EFSC rules as well 
as the 2nd amended project order.  The requirements are not subject to 
change through this amendment.  

 
    9. 
 
The following Council Standards and applicable regulations 

require  field-based surveys, literature review and agency consultation 
for the entire site boundary to support Council review of compliance: 

Structural Standard (OAR 345-022-0020) (Analysis area is area 
within the site boundary) 

Fish and Wildlife Habitat (OAR 345-022-0060) 
Threatened and Endangered Species (OATR 345-022-0070) 
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Historic, Cultural and archaeological Resources (OAR 345-022-
0090) plus 5 miles from the site boundary. 
Oregon Removal-Fill Law (OAR 141-085-0500 through 141-085-
0785, ORS 196.795-196.990) 
 
    10. 
EFSC rules reference the micrositing area and the site boundary 

to communicate requirements of Council Standards and where they are 
to occur. The importance and significance of the term ”Site Boundary” is 
documented  in the Final Order for the Boardman  to Hemingway 
Transmission Line dated September 27, 2022.  In that order, the term is 
used 213 times regarding the decision to approve the original site 
certificate for this development.   

 
    11. 
 
As noted above, changing the evaluation of the area being added 

to the site to minimize review requirements impacts all future approvals 
and uses of the area added.   Because of this, a site certificate must not 
be issued to extend the site boundary unless the evaluation of siting 
standards include the evaluation of the standards in the same manner 
as is required when an area is included in an original site certificate.   

     
12. 

 
An example of the egregious nature of adding area to the site boundary 
without requiring a full evaluation required by EFSC rules is described in 
ORS 469.320(5).  This statute allows expansion  within a site of a facility 
for which a site certificate has been issued.  OAR 345-027-0351(4) 
allows the department and council to approve  requests to make 
changes in the location of parts of a facility including structures and 
roads using the procedure outlined in OAR 345-027-0357.  The 
procedure and requirements include the following: 
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13. 

OAR 345-027-0357(2) allows ODOE and EFSC to amend a site certificate (Type 
C amendment) to authorize changes in the locations of facility components 
without requiring an amendment complying with the requirements of a Type A 
or Type B public amendment process when the changes will occur within an  
existing site boundary which has been documented to meet all council 
standards.  These requests are processed in the following manner: 

OAR 345-027-0357(3): ODOE must post the request on the department web 
site. 

OAR 345-27-0357(4) :ODOE must issue a written decision granting  or denying 
the request within 3 days after receiving the request and post the decision on 
their web site. 

OAR 345-027-0357(7):  Within 7 days of granting a request to temporarily 
amend the site certificate without requiring a public Amendment under the 
Type A or Type B review process.  The department must issue the temporary 
order and post it on the department website. 

OAR 345-027-0357(9): The council at it’s next meeting or sooner must 
consider the recommendation of the department and issue a temporary order 
amending the site certificate or denying the issuance of an amended site 
certificate. 

OAR 345-027-0357(13): The developer is allowed to take actions allowed 
under the temporary order and actions taken under the authority of the 
temporary order that are not consistent with the conditions of the final order 
are not considered a violation.  

      14. 

 This procedure allows ODOE and EFSC to amend the Site Certificate to 
allow changes including adding micrositing areas or other facilities without 
providing the public with notice or telling them they have a right to appeal the 
decision.  The rule does not allow ODOE to authorize changes to areas within 
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the site boundary which have never shown with a preponderance of evidence 
that the area meets EFSC standards, and which have never been subject to 
public review or comment regarding all of the mandatory siting standards.  
The areas of conflict with Oregon Statutes and rules include the fact that there 
is no opportunity for the public to provide input or object to the decision and 
the timeframes for decisions do not allow for a thorough review of eligibility 
requirements or to establish a “preponderance of evidence” .  Issuance of a 
site certificate with the changes made in the site certificate conditions which 
require information regarding the “micrositing area” rather than the “site 
boundary” means that the area within the site boundary which is not currently 
in the “micrositing corridors” will not be evaluated consistent with the EFSC 
rules and Oregon statutes designating the requirements for approval of a site 
certificate which adds area to the site boundary.  Future changes would be 
made with no notice informing the public of their rights to participate in the 
evaluation of the area, no notice of appeal rights and access to due process 
regarding any new temporary order.  The developer would be authorized to 
immediately take actions allowed in the order regardless of the illegal action 
resulting in approval of a site certificate.   Amendments to the site certificate 
using a Type C evaluation when the entire site has not been previously anbeen 
documented as meeting EFSC standards can result in long term damages to 
the public safety and health and resources protected by EFSC standards.   The 
Type C decisions are based upon whatever the developer provides and the 
independent review and recommendation of EFSC staff for impacts to the site 
that have never been identified or addressed in a public process.   In spit of 
the requirements of ORS 469.350, no Special Advisory Groups , counties or 
other agencies are provided notice or opportunity to comment on the impacts 
of the site certificate changes prior to it being issued and implemented.  

     15. 

Two additional examples of statutes and rules being violated in the event that 
Type C requests were allowed to avoid a public amendment process include: 
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16. 

ORS 469.505 requiring ODOE to notify and consult with other agencies and 
local governments responsible for administering statutes, rules or local 
criteria that may conflict with the decision. The use of a Type C amendment 
process avoids allowing even other agencies from being involved in the 
decision. 

     17. 

All surveys and other documentation not provided, required or addressed in 
this Amendment 2 Site Certificate requesting additional land be added to the 
site boundary must be evaluated in a public amendment process described in 
ORS 469.370.  This includes all land not included in the “micrositing corridor” 
review. 

     18. 

SUMMARY   

The Draft Proposed Order for Amendment 2 of the B2H Site Certificate fails to 
require a full review of the area added to the site boundary required by OAR 
345-027-0375( 2)(a) stating that in order for Council to issue a site certificate 
which adds area to the site boundary Council must determine that the area 
added to the site complies with all laws ad Council standards applicable to an 
original site certificate application.   Limiting reviews of some siting standards 
to the micrositing corridors rather than the site boundary fails to meet tis 
standard.   Not all the land being added to the site boundary has been subject 
to the full evaluation required of a new facility site .  A Type C review cannot be 
allowed since it does not include participation by the public in the evaluation 
regarding whether standards are met for micrositing areas or other changes 
occurring in the Site Boundary.  ODOE cannot approve changes to the facility 
without disclosing the impacts to the safety, health and environmental 
impacts of the changes.  Us of a Type C procedure for this facility circumvents 
notice requires including the public right to participate in the process and 
their appeal rights.  
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ssue an amended site certificate, the Council must determine that the 
preponderance of evidence on the record supports the following conclusions: 

(a) 
For a request for amendment proposing to add new area to the site boundary, 
the portion of the facility within the area added to the site by the amendment 
complies with all laws and Council standards applicable to an original site 
certificate application 

      19. 

THE FOLLOWING PROPOSED SITE CERTIFICATE CONDITIONS NEED TO 
CONTINUE TO REQUIRE THAT ACTIONS OCCUR WITHIN THE ENTIRE 
EXPANDED SITE BOUNDARY.  RECOMMENDED CHANGES SHOULD NOT BE 
IMPLEMETED: 

 

     20. 

GEN-FW-08:  Should not change the requirements regarding reporting of avain 
fatalities from site to micro siting corridor 

     21. 

GEN-FW-01 Remove change limiting area for required reporting to ODOE to 
micro-siting corridor. Leave it as “site boundary.”   

     22. 

PRE-SS-01: Remove change that would limit sub surface ecological Surveys to 
the micrositing corridor and retain current wording requiring surveys within 
site boundary. This is a safety and health condition. 

     23. 
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PRE-FW-01:  Allows developer to decide whether to complete biological 
surveys in either the site boundary or micrositing area.  Should retain current 
language requiring surveys in site boundary. 

     24. 

PRE-FW-02: Should retain current language requiring pre-construction 
surveys within the site boundary.  

     25. 

CON-FW-03:  Retain current language requiring identification of migratory bird 
nests and non-native raptor nests within site boundary. 

26. 

SITE CERTIFICATE CONDITIONS NEEDED TO COMPLY WITH COUNCIL 
REQUIREMENTS FOR REVIEW OF AMENDED SITE CERTIFICATES 

     

     27. 

Site Certificate Condition One: 

  Prior to approving a site boundary expansion  developer must amend the site 
certificate using an approved Type A or Type B amendment to complete all 
requirements for analysis, surveys and activities required by Oregon EFSC 
statutes, rules if  the area being added had been included in the initial request 
for a Site Certificate.  This includes, but is not limited to meeting the 
requirements of Chapter 21, 22, 24, and 27. 

      28. 

Site Certificate Condition Two: 

  The developer may not make changes to the siting corridors or utilize a Type 
C review under OAR 345-027-0380 prior to completing and providing results of 
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all surveys, reviews and certificate amendment activities required by chapter 
21 ,Chapter 22, other EFSC rules identified in the 2nd Amended Project Order 
for the B2H Transmission during a public amendment process.   

      29. 

REFERENCE DOCUMENTS SUPPORTING THIS COMMENT 

OAR 345-001-0010(32) .   “Micrositing Area” is referred to in the 
EFSC rules as a “micrositing corridor”.  It is defined as a “continuous 
area of land within which construction of facility components may 
occur, subject to site certificate conditions.”.  

 OAR 345-001-0010(13)  “corridor” is a “continuous area of land 
not more than one-half mile in width and running the entire length of a 
proposed transmission line or pipeline.”: 

OAR 345-001-0010(54)  “site Boundary” is defined in as “the 
perimeter of the site of a proposed energy facility, its related or 
supporting facilities all temporary laydown and staging areas and all 
corridors and micrositing corridors proposed by the applicant.” 

The Site boundary is typically larger than the micrositing corridor 
and it includes the micrositing corridors.   

OAR 345-001-0010 (55) “Analysis area includes all areas within 
the site boundary” 

ORS 469.300(26) defines Site Certificate as the binding 
agreement authorizing the applicant to construct and operate a facility 
on an approved site. 

ORS 469.320(5)(b) allows expansion within the site when an 
existing site certificate allows expansion. 

ORS 469.350 Consultation with other agencies regarding request 
for amended site certificate 

ORS 469.401 (2) The site certificate or amended site certificate 
shall contain conditions for the protection of the public health and 



11 Cannot expand site boundary without full review 

 

safety, for the time for completion of construction and to ensure 
compliance with the standards, statutes and rules described in ORS 
469.50l and ORS 469.503 

The DPO fails to include conditions which comply with the 
statutes and rules described in the above two statutes. 

ORS 183.335(1)(a) Notice Requirements 

(a)In the manner established by rule adopted by the agency 
under ORS 183.341 (Model rules of procedure) (4), which provides 
a reasonable opportunity for interested persons to be notified of 
the agency’s proposed action; 

ORS 183.415(l) The Legislative Assembly finds that persons 

affected by actions taken by state agencies have a right to be 

informed of their rights and remedies with respect to the actions. 

OAR 345-021-0100(2) The burden of proving compliance with 
council standards lies with the applicant. 

ORS 345-022-0000 Notification Requirements  are based upon 
distance extending beyond the site boundary. 

OAR 345-022-0020 Structural Standard 

OAR 345-027-0380(1) 

    30. 

REFERENCE DOCUMENTS: 

Exhibit 1:  Original Site Certificate for the B2H Transmission Line. 

Exhibit 2:  Wheatridge Site Certificate 

Exhibit 3:  Draft Proposed Order for Amendment 2 of the B2H Transmission 
line including Exhibit C Pages 29-30 Section 3.5 describing the site boundary.  

https://oregon.public.law/statutes/ors_183.341
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Exhibit 4:  Request for Amendment #2 from Idaho Power 

Exhibit 5: Second Amended Project Order, 

LEGAL REFERENCES: 

Eng v. Wallowa County 79 Or LUBA 421 (2019)  A county may not defer a 
determination of compliance with applicable approval criteria to a future 
proceeding that does not allow for public participation merely because the 
deferred criteria require no interpretation or judgment. 

Friends of the Columbia Gorge v. Energy Facility Siting Council 365 Or 371  
Council lacks the authority to decide that the public cannot request a 
reconsideration by the Circuit Court when no opportunity is provided to 
access a contested case.  Notice must be provided of this right to due process 
following any decision to amend the site certificate under a Type C review. 
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TARDAEWETHER Kellen * ODOE

From: Irene Gilbert <ott.irene@frontier.com>
Sent: Thursday, May 30, 2024 1:54 PM
To: TARDAEWETHER Kellen * ODOE
Subject: Comments regarding Amendment II of B2H Site Certificate
Attachments: Failure to complie with Union County Land Use Requirements.docx; ARTICLE-20.00-

Supplementary-Provisions.pdf; Bat surveys needed prre-construction comment.docx; 
Guide for Processing NABat data USGS.pdf; ODFW-Wildlife-Priority-Strategy-Species-
by-Ecoregion_3.2018.pdf

Hi Kellen: 
  Attached are some comments regarding the above amendment for inclusion in the record: 
Items 1 and 2:  Failure to Comply with Union County requirements regarding protected areas, 
habitat  T & E species and public safety. 
Items 3, 4 and 5 Pre-Construction Bat Surveys needed 



To:  Kellen Tardaewether                                            May 30, 2024 

From:  Irene Gilbert, On behalf of the Public Interest and herself 

Subject:  B2H Amendment 2 LACKS COMPLIANCE WITH UNION COUNTY 
SUPPLIMENTAL PROVISIONS, ARTICLE 20.00 EFFECTIVE 2013 

 

Article 20 

Section 20.07 addresses Clear-Vision Areas on corners of all property at the 
intersection of two or more streets or a street and a railroad. 

This Article is a safety requirement which requires a clear-vision area of 30 
feet where no temporary or permanent structures exceed 2.5 feet in height. 
(ORS 345-022-0110) 

 

Section 20.09 addresses Goal 5 Resource Areas 

The Multi-use Areas and other facility components are located within 1320 
feet of Big game critical wildlife habitat areas, big game winter range 
Significant avian habitat, Significant wetlands including Ladd Marsh which 
requires a management plan developed in coordination with the responsible 
agency.  (ORS 345-022-0040, ORS 345-022-0060, ORS 345-022-0070) 

 

Site Certificate Needed: 

Item One:  Idaho Power will comply with the Union Conty Supplemental 
provisions, Article 20, Sections 20.07 and 20.09. 
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ARTICLE 20.00 

SUPPLEMENTARY PROVISIONS 

 

  

20.01 GENERAL PROVISIONS FOR DWELLINGS ON LEGALLY CREATED  

        PARCELS 

 

Every dwelling hereafter erected shall be located on a legally created parcel, and there shall 

be no more than one dwelling on one lot, except: 

 

 1. A dwelling unit demonstrated to be in conjunction with farm use, or allowed outright; 

or 

 

 2. Where a conditional use permit has been obtained. 

 

 

20.02  USES PERMITTED ON SUBSTANDARD LEGALLY CREATED PARCELS 

 

Any previously created lot, or the aggregate of contiguous lots or land parcels held in a single 

ownership, of less than the lot size requirement of the zone in which the property is located 

that was legally created on or prior to April 11, 1979, and that conformed with the previous 

applicable Ordinance, shall be eligible for a residential dwelling based on the applicant's 

ability to demonstrate with facts sufficient to develop findings to satisfy one of the following 

sets of criteria: 

 

 1. Farm Dwelling. 

Approval of a single-family dwelling in conjunction with a farm use on a parcel 

greater than 20-acres shall conform to the following criteria: 

 

A. The parcel is currently employed in agricultural use, is typical of the existing 

commercial agricultural operation in the surrounding area, and is of sufficient 

size to support production of food or fiber using accepted farm practices as 

that term is defined in ORS 215.203 (2) (c) and taking into account: 

 

(1) Soil types and patterns in the area and typical yields; 

 

(2) Type of crops grown in the area and typical yields; 

 

(3) Potential markets; 

 

(4) Other relevant information included in the agricultural element of the 

Union County Plan; and 

 

B. The proposed use is compatible with the farm use in the 
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area and does not interfere either in itself or in the location of the 

improvements, with "current accepted practices" as that term is defined in 

ORS 215.203(2) (c) which characterizes such use; 

 

2. Forest Dwelling. 

 Approval of a single-family forest dwelling on a parcel greater than 20-acres shall be 

dependent on the applicants ability to demonstrate that the dwelling is necessary for 

and is incidental and secondary to the main forest use. 

An applicant for a forest residence must provide, at a minimum, the following 

information.  Additional information may also be required. 

 

A. A description of the parcel, including soil types, forest site classes, forest 

species, ages and densities, topography, streams, wetland areas, roads, 

structures, and other significant geographic features. 

 

B. A determination of which forest use(s) the forest residence is needed for. 

 

C. A discussion of why the forest residence is needed to conduct the forest use(s) 

identified in B. above. 

 

D. A discussion of methods and practices the landowner is or will be using to 

conserve forest resources, including, but not limited to: 

_____soil conservation and erosion control; 

_____fire protection; 

_____brush management; 

_____fish and wildlife habitat management; 

_____harvest and revegetation plans; 

_____stream quality protection; and 

_____fencing requirements and costs. 

 

E. Meets one or more of the standards listed below and meets the overall intent 

of the standards listed below better than any other alternative site on the 

parcel. 

(1) The structure is sited on the "least suitable" portion of the parcel in 

question for forest or grazing uses. 

(2) The structure is clustered among or near other bexisting structures. 

(3) The structure is located so as to have the least amount of impact on 

lands engaged in the propagation of timber. 

(4) Domestic water supplies for all development within the A-4 Zone shall 

emanate from surface or subsurface water sources either contained 

within the boundary of the property or legally acquired through 

easement or water rights from adjacent properties. 

(5) The homeowner shall maintain water supply and fire fighting 

equipment deemed adequate to contain fire from spreading to 

surrounding areas. 
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(6) The structure is sited in a manner which complies with such other 

conditions as the approving authority considers necessary. 

  

3. Those substandard legally created parcels which can meet the following six specific 

criteria are guaranteed a building right for one single-family dwelling as an outright 

use.  The County Planning Department will keep a record of all such approvals and 

submit the record to the Land Conservation and Development Commission before the 

end of each even-number year. 

 

A. The lot was acquired (transferred to or created) by the present owner between 

January 1, 1965 and January 1,  1975; 

 

B. A single-family dwelling was an allowed use when the present owner acquired 

the lot; 

 

C. The lot is in an unincorporated area and outside Greenway and hazard area; 

 

D. The lot is outside of areas designated for urban (land within an UGB is 

assumed to be earmarked for urban uses), industrial, and commercial uses; 

 

E. The lot is not contiguous to another legally created parcel under the same 

ownership (including lots transferred among relatives); and 

 

F. The lot has not received farm or forest use assessment for more than 5-years 

(any 5 years). 

 

4. When an applicant fails to comply with the standards in Section 20.02 1., 2., or 3. 

above, the proposed residential dwelling shall be recognized as a nonfarm or 

nonforest dwelling and comply with procedures and standards in Sections 24.05 and 

24.06. 

 

 

20.03 GENERAL PROVISIONS REGARDING ACCESSORY USES 

 

Accessory uses shall comply with requirements for the principal use except where 

specifically modified by this Ordinance. 

 

 

20.04 GENERAL EXCEPTIONS TO YARD REQUIREMENTS 

 

The following exceptions to the front yard requirements of a dwelling are authorized for a lot 

in any zone.  If there are dwellings on both abutting lots with front yards of less than the 

required depth for the zone, the front yard for the subject lot need not exceed the average 

front yard of the abutting dwellings.  If there is a dwelling on one abutting lot with a front 
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yard of less than the required depth for the zone, the front yard for the lot need not exceed a 

depth one-half way between the depth of the abutting lot and the required front yard depth. 

 

 

20.05 GENERAL EXCEPTIONS TO BUILDING HEIGHT LIMITATIONS 

 

The following structures or structural parts are not subject to the building height limitations 

of this Ordinance except as provided in Section 16.06; chimneys, cupolas, tanks, church 

spires, belfries, domes, derricks, monuments, fire and hose towers, observation towers, 

transmission towers, smokestacks, elevator flagpoles, radio and television towers, water 

towers, elevator shafts, windmills, conveyors, and other similar projections. 

 

 

20.06 PROJECTIONS FROM BUILDINGS 

 

Architectural features such as cornices, eaves, canopies, sunshades, gutters, chimneys, and 

flues shall meet with uniform building code regulations. 

 

 

20.07 CLEAR-VISION AREAS 

 

A clear-vision area shall be maintained on the corners of all property at the intersection of 

two or more streets or a street and a railroad. 

  

1. A clear-vision area shall consist of a triangular area, two sides of which are lot lines 

measured from the corner intersection of the street lot lines for a distance specified 

below in subsection 3, or where the lot lines have rounded corners, the lot lines 

extended in a straight line to a point of intersection and so measured, and the third 

side of which is a line across the corner of the lot joining the non-intersecting ends of 

the other two sides. 

  

2. A clear-vision area shall contain no planting, fence, wall, structure or temporary or 

permanent obstruction exceeding 2.5 feet in height, measured from the top of the curb 

or, where no curb exists, from the established street or road center line grade except 

that trees exceeding this height may be located in this area, provided all branches and 

foliage are removed to a height of eight feet above the grade. 

  

 3. The following measurements shall establish clear-vision areas: 

 

A. In an A-1, A-2, A-3, A-4, R-1, R-2, or R-3 Zone the minimum distance shall 

be 30-feet or, at intersections including an alley, 10-feet. 

B. In all other zones where yards are required, the minimum distance shall be 20-

feet or, at intersections including an alley, 10-feet, except that when an angle 

of intersection between streets, other than an alley, is less than 30 degrees, the 

distance shall be 30 feet. 
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20.08 RIPARIAN ZONE SETBACKS 

 

In order to maintain vegetative cover along Class I streams, rivers and lakes known as 

riparian habitat a setback for any new development such as structures or roads shall be 

required on a sliding scale proportional to one-half the stream width, at right angles to the 

annual high-water line or mark.  A minimum of 25-feet either side of streams will be 

recognized.  Woody vegetation presently existing in the riparian zone shall be maintained, 

however, thinning or harvesting of merchantable tree species may occur within the riparian 

zone where 75 percent of the existing shade over the stream is maintained. 

 

 

20.09 SIGNIFICANT GOAL 5 RESOURCE AREAS 

 

 1. Any land use action requiring County zoning or partitioning approval or any activity 

listed as a conflict in this ordinance which is within 1320 feet of or could have an 

impact on: 

 

A. Significant historical sites or structures, 

 

B. Significant scientific or natural areas, 

 

C. Significant aggregate resource sites, 

 

D. Big game critical wildlife habitat area and big game winter range 

 

E. Significant avian habitat 

 

F. Significant wetlands, and 

 

G. Designated Scenic Waterways identified by the Union 

County Land Use Plan, shall be reviewed by the Planning Director for 

appropriate public notification measures and conflict resolution. 

 

 2. Affected Land Management Agencies, landowners and interested persons will be 

notified of the proposed land use action and will be given an opportunity to submit 

testimony per the applicable application procedure prior to a decision on the land use 

action. 

 

 3. Review Classifications 

 

A. When a 3A or 3C (limit conflicting uses) decision has been made as indicated 

in the comprehensive plan, the applicant must, in coordination with the 

responsible agency, develop a management plan which would allow for both 
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resource preservation and the proposed use.  If the responsible agency and the 

applicant cannot agree on such a management plan, the proposed activity will 

be reviewed through the conditional use process.  3A sites will be preserved 

where potential conflicts may develop.  Conflicts will be mitigated in favor of 

the resource on 3C sites. 

 

 B. When a 3B (allow conflicting uses) decision has been made as indicated on 

Goal 5 inventory sheets, the request shall not be subject to the standards of 

this Section. 

 

 4. Under the conditional use process land use decisions will consider the economic, 

social, environmental, and energy consequences when attempting to mitigate conflicts 

between development and resource preservation. 

 

 5. The following criteria shall be considered, as applicable, during the appropriate 

decision making process: 

 

A. ECONOMIC:  The use proposed is a benefit to the community and would 

meet a substantial public need or provide for a public good which clearly 

outweighs retention of the resources listed in Section 18.09 (1): 

 

B. SOCIAL:  The proposed development would not result in the loss of or cause 

significant adverse impact to, a rare, one of a kind or irreplaceable resource as 

listed in Section 18.09 (1). 

 

C. ENERGY:  The development, as proposed, would support energy efficient 

land use activities for such things as transportation costs, efficient utilization 

of urban services, and retention of natural features which create micro 

climates conducive to energy efficiency. 

 

D. ENVIRONMENTAL:  If alternative sites in Union County for 

proposed development are available which would create less of an 

environmental impact of any of the resources listed in Section 18.09 (1), major 

consideration should be given to these options. 

 

 6. The reviewing body may impose the following conditions, as applicable upon a 

 finding of fact that warrants such restrictions: 

 

A. SIGNIFICANT AGGREGATE SITES:  Residences and uses listed 

as conditional uses may be required to provide screening, landscaping, and/or 

setbacks in excess of those required in the zone in which the lot or parcel is 

located.  The required screening, landscaping, and setback shall be determined 

by the Planning Director after meeting with the applicant and the owner of the 

aggregate resource land to ensure compatibility between present and future 
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uses on the properties.  Such setback shall be no less than 50 feet and no 

greater than 1320 feet. 

 

B. WETLANDS AND NATURAL AREAS:  Limitations may be required on 

draining, filling, structural development, and/or removal of vegetation in order 

to protect and preserve existing trees, vegetation, water resources, wildlife 

habitat or other significant natural resources. 

 

C. BIG GAME WINTER RANGE AND BIG GAME CRITICAL HABITAT: 

A proposed new structure requiring a conditional use may be required to: 

 

1. Be located as close as possible to an ADJACENT compatible structure 

(a compatible structure shall be any structure which does not adversely 

affect the intended use of another structure); 

 

2. Share a common access road or where it is impossible to share a 

common access road, locate as closely as possible to the nearest 

existing public road in order to minimize the length of access from the 

nearest road. 

 

D. AVIAN HABITAT:  Any proposed activity permitted outright or conditionally 

may be required to establish a setback from critical nesting or roosting areas 

and to preserve existing trees, vegetation, and water resources. 

 

E. DESIGNATED SCENIC WATERWAYS:  The applicant for a proposed use 

that is to be located within the Minam River Scenic Waterway and that is 

regulated under the Oregon Scenic Waterways Rules shall obtain a notice to 

proceed from the State Highway Commission or the time limit for review by 

the State Highway Commission shall have expired prior to obtaining a zoning 

or building permit from the County. 

 

 

20.10 SITE PLAN REQUIREMENTS 

 

 1. Land development in areas classified within the Zoning Ordinance as I-1: Light 

Industrial; I-2: Heavy Industrial; PA: La Grande Public Airport; SM: Surface Mining; 

AP: Airport Overlay Zone; and multi-family dwellings, allowed either outright or 

conditionally shall be subject to the provisions of this section.  Before a new building 

may be constructed or an existing building may be enlarged or substantially altered, a 

site development plan shall be submitted to the Planning Commission for approval.  

Appeals of Planning Commission decisions will be to the County Court. 

 

A. The applicant shall submit Site Plans to the Planning Department for 

consideration.  These shall be drawn to scale and of sufficient detail to insure 
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their review in compliance with this section.  A Site Plan shall include the 

following: 

(1) Property lines of subject property(ies). 

 

(2) Existing and proposed building locations, dimensions and height in 

respect to the subject property. 

 

(3) Off-street parking spaces and loading areas. 

 

(4) Existing and proposed points of ingress and egress – including 

vehicular, bicycle, and pedestrian ways. 

 

(5) All proposed screening and landscaping. 

 

(6) Existing topographic and preliminary grading plan. 

 

(7) Adjacent road rights-of-way and the location of existing and proposed  

road facilities, including the provision for the connection of proposed  

roads with existing roads. 

 

(8) Existing and proposed lighting including location, size and type of 

signs and other advertising features. 

 

B. The Planning Commission may request any additional information it deems 

necessary to insure proper development of the property. 

 

C. Site plans shall be either approved or conditionally approved pending 

modification. 

 

 2. Plan Review Considerations:  Review of the site plan in consideration of any 

proposed construction shall include the following considerations: 

 

A. Height limitations on buildings and structures. 

 

B. Off-street parking ratios. 

 

C. The location, width, and improvements of vehicular, bicycle and pedestrian 

access based on requirements of the Transportation System Plan. 

 

D. Limitation upon the size, dimension, lighting and location of signs and 

advertising structures. 

 

E. Location and size of off-street loading areas. 

 

F. Landscaping and screening of grounds and storage areas. 
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G. Measures designed to minimize environmental impacts from noise, dust, odor, 

fumes, vibration, smoke and glare which would have an adverse effect on 

adjacent properties. 

H. Measures taken to conserve energy or maximize use of alternate energy 

resources. 

 

I. Location and dimension of structures. 

 

 3. Plan Review in La Grande Public Airport Zone:  Public notice of the proposed 

construction shall be given by mail at least ten days prior to the day of the Planning 

Commission review of the Site Plan to the Federal Aviation Administration, Oregon 

Aeronautics Division, and La Grande Airport Commission.  In addition to #2 PA 

above, review of the Site Plan in a Zone shall assure that the following are not 

allowed: 

A. The creation of electrical interference with navigational signals or radio 

communication between the airport and aircraft. 

 

B. Placement of lights which makes it difficult for pilots to distinguish between 

these and airport lights. 

 

C. Location of materials which results in glare in the eyes of pilots. 

D. Industrial discharge impairing visibility. 

 

E. Creation of water impoundments or landfills which would attract birds, 

creating bird strike hazards. 

 

F. Placement of structures so as to endanger or interfere with the landing, takeoff 

or maneuvering of aircraft intending to use the airport. 

 

 

20.11 OFF-STREET PARKING AND LOADING 

 

 1. OFF-STREET PARKING:  At the time of erection of a new structure, or at any time 

of enlargement of change in use of an existing structure within any zone in the 

County, off-street parking spaces shall be provided for the new construction as 

indicated in this section unless greater requirements are otherwise established.  Where 

square feet are specified the area measured shall be the new gross floor of the building 

primary to the functioning of the particular use of the property other than space 

devoted to off-street parking for employees.  Where employees are specified the term 

shall apply to all persons including the proprietors working on the premises during the 

peak shift. 

        

 USE        STANDARD 
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A. Residential Uses 

 

(1) Dwelling                    One space per dwelling unit 

                               

(2) Boarding house,             One space per guest 

lodging house,   

accommodations 

or rooming house 

 

B. Institutions 

 

(1) Convalescent hospital,     One space per two beds 

      nursing home, for patients or  

      sanitarium, rest home,  residents 

       home for the aged 

 

(2) Hospital     Three spaces per two beds 

 

C. Places of Public Assembly 

 

(1) Library, reading            One space per 400 square  

room feet plus one space per       

two employees 

 

(2) Preschool,nursery,         Two spaces per teacher 

kindergarten              

                        

(3) Elementary or              One space per classroom,  

junior high school          plus one space per 

                  administrative employee 

 

(4) Senior high school         One space per classroom, plus 

                        one space per administrative 

                            employee, plus one space per 

                            six students 

                   

(5) Other public               One space per four seats or 

 assembly, eight feet of bench length 

 including church          

 

D. Commercial Amusements 

 

(1) Theater                      One Space per four seats 

 

(2) Bowling alley                Five spaces per alley plus 
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                                  one space per two employees 

                                

 

3)  Dance hall,                   One space per 100 square  

    skating rink                  feet of floor area plus one 

                                   space per two employees 

                                

E. Commercial 

 

(1) Retail store                 One space per 250 square  

                                   feet of floor area 

 

(2) Service or repair            One space per 400 square 

      shop, retail store           feet of floor area 

      handling exclusive 

      bulky merchandise 

      such as automobiles 

      and furniture 

 

(3) Bank or office               One space per 400 square  

      (except medical             feet of floor area plus one 

      or dental)                   space per two employees 

                                

(4) Medical or dental           One space per 200 square  

      offices                      feet of floor area plus one 

                                   space per two employees 

                                

(5) Mortuary                    One space per four seats or 

                                   eight feet of bench in chapels 

                                

(6) Motel                        One space per guest room 

                                   plus one space for the 

                                   owner or manager 

 

(7) Hotel                        One space per two guest 

                                   rooms plus one 

 

(8) Restaurant                 One space per four seats 

                               

 

F. Industries 

 

 

(1) Storage warehouse         One space per employee 

      manufacturing 
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      establishment, 

      rail or trucking 

      freight terminal 

 

(2) Wholesale                  One space per employee plus 

      establishment               one space per 700 square feet 

                                  of patron-serving area 

 

2. OFF-STREET LOADING REQUIREMENTS:  Building or structures to be 

built or substantially altered which receive and distribute materials, merchandise or 

people by motor vehicle shall provide and maintain off-street loading spaces in 

sufficient number and size to adequately handle the needs of the particular use. 

 

A. The following standards shall be used in establishing the minimum number of 

spaces required: 

 

Gross Floor Area of the               Number of Spaces 

Building in Square Feet 

 

(1) Up to 10,000                           One 

(2)   10,000 and over                       Two 

 

   For buildings and structures up to 6,000 square feet, regular off-street parking 

areas may be used to meet the off-street loading requirements. 

 

B. A loading space shall be 10-feet wide and 35-feet long and have a vertical 

clearance of 14-feet.  Where the vehicles generally used for loading and 

unloading exceed these dimensions, the required length of these spaces shall 

be increased. 

 

3. GENERAL PROVISIONS:  The following provisions shall apply to off-street parking 

and loading facilities. 

 

A. The provision and maintenance of off-street parking and loading space is a 

continuing obligation of the property owner.  The subsequent use of property 

shall be conditional upon the unqualified continuance and availability of the 

amount of parking and loading space required by this Ordinance.  Should the 

owner or occupant of any lot or building change the use to which the lot or 

building is put, thereby increasing off-street parking and loading requirements, 

it shall be unlawful and a violation of this Ordinance to begin or maintain such 

altered use until such time as the increased off-street parking and loading 

requirements are complied with. 

B. Requirements for types of buildings and uses not specifically listed herein 

shall be determined by the Planning Commission, based upon the 

requirements of comparable uses listed. 
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C. In the event several uses occupy a single structure or parcel of land, the total 

requirements for off-street parking shall be the sum of the requirements of the 

several uses computed separately. 

 

D. Owners of two or more uses, structures, or parcels of land may agree to utilize 

jointly the same parking and loading spaces when the hours of operation do 

not overlap, provided that satisfactory legal evidence is presented to the 

Planning Director in the form of deeds, leases, or contracts to establish the 

joint use. 

 

E. Off-street parking spaces for dwellings shall be located on the same lot with 

the dwelling.  All other required parking spaces shall be located not farther 

than 200-feet from the building or use they are required to serve, measured in 

a straight line from the building. 

 

F. Required parking spaces shall be available for the parking of operable 

passenger automobiles for residents, customers, patrons, and employees only, 

and shall not be used for storage of vehicles or materials or for the parking of 

trucks used in conducting the business or use. 

 

G. A plan drawn to scale, indicating how the off-street parking and loading 

requirements will be met, is to be filed with the Planning Director. 

 

H. Design requirements for parking lots and loading areas: 

 

(1) Areas used for standing and maneuvering of vehicles 

shall have durable surfaces maintained adequately for all-weather use 

and so drained as to avoid flow of water across sidewalks. 

 

(2) Except for parking to serve residential uses, parking and loading areas 

adjacent to residential zones or adjacent to residential uses shall be 

designed to minimize disturbances of residents. 

 

(3) Artificial lighting which may be provided shall be so deflected as not 

to shine or create glare in any residential zone or on any adjacent 

dwelling. 

 

(4) Access aisles shall be of sufficient width for vehicles turning and 

maneuvering. 

(5) Groups of more than four parking spaces shall be so located and served 

by a driveway that their use will require no backing movements or 

other maneuvering within a street right-of-way other than an alley. 
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(6) Service drives to off-street parking and loading areas shall be designed 

and constructed to facilitate the flow of traffic, provide maximum 

safety of traffic access and egress and the maximum safety of 

pedestrians and vehicular traffic on the site. 

 

(7) Service drives shall have a minimum vision clearance area formed by 

the intersection of the driveway center line, the street right-of-way line, 

and a straight line adjoining said lines through a point 20-feet from 

their intersection. 

 

 

20.12 PROCEDURE FOR CLASSIFYING NEW SCIENTIFIC & NATURAL 

 AREAS, HISTORICAL SITES & CRITICAL WILDLIFE HABITAT AREAS 

   

 1. Before new scientific and natural areas, historical sites 

and critical wildlife habitat areas are added to the Land Use Plan a public hearing 

shall be held according to Section 24.02 through 24.04 to determine the following: 

 

A. Any new designation of Goal 5 resources or resource sites as listed in the 

statewide planning goal shall successfully complete the Goal 5 review process 

(OAR 660-16-000) before approval can be granted. 

 

 

20.13 HISTORIC SITES & STRUCTURES 

 

The purpose of this section is to protect and regulate specific buildings and sites identified in 

the Land Use Plan as having special or significant historic associations or architectural 

merits, as a part of the heritage of the citizens of Union County (1C sites).  It is not the intent 

or purpose of this section, however, to regulate the specific use of a historic building or site 

beyond that provided in the applicable zoning classification and other sections of this 

Ordinance. 

 

 1. Permits. 

Prior to any alteration, expansion, destruction or removal of a historic site or structure 

identified as such in the Land Use Plan and on the Zoning Map the following 

procedures shall be followed: 

 

A. An application made to the Planning Department identifying the proposed 

activity. 

 

B. The application be placed on the Planning Commission agenda and public 

notice given at least 10-days in advance of a public hearing. 
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C. A public hearing be held by the Planning Commission to review the proposed 

activity and determine the impact on the historical character of the site or 

structure. 

 

 2. Subsequent to Planning Commission review and impact analysis a 30-day period will 

be provided for public pursuit of alternative courses of action to assure preservation 

of the historic characteristics of the site or structure. 

 

 3. Prior to issuing a building permit for the alteration, expansion, destruction or removal 

of the historic site or structure written approval from the Planning Director shall be 

issued subsequent to the 30-day period allowed for the public pursuit of alternatives. 

 

 

20.14   NONFARM USE PARTITIONS  

 

Partition applications to create a parcel for a nonfarm use, except dwellings, shall be 

processed according to this ordinance’s Article 25.00 Land Division Regulations and 

reviewed through a quasi-judicial land use process per Sections 24.09 through 24.12 and the 

following criteria: 

 

1. The Planning Commission may allow the creation of new parcels for nonfarm uses as 

identified in ORS 215.283(2) and as authorized by ORS 215.263(3), except uses 

listed in subsection (2) below and where the applicant can meet the following: 

 

a. The new parcel shall be the minimum size needed to accommodate the use in 

a manner consistent with other provisions of law; 

 

b. The new parcel shall be an adequate size necessary for the public health 

protection; 

 

c. The new parcel will be the minimum size necessary to accommodate the 

principal use and its accessory uses, structures and facilities. 

 

2. The Planning Commission may not allow the creation of new parcels for dwellings as 

prescribed by ORS 215.263(3) and ORS 215.284(7), and home occupations identified 

in ORS 215.283(2)(i). 
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To: Kellen Tardaewether                                      Date:  May 30, 2024 

From:   Irene Gilbert,  On Behalf of  myself as an individual and the public 

interest 

Subject:  Failure to provide pre construction surveys to determine the number 

and species of bats utilizing the habitat  and to identify Category 1 bat habitat 

subject to destruction or degradation during construction of the transmission 

line and related structures.   

             PRE-CONSTRUCTION BAT SURVEYS NEEDED TO COMPLY WITH 

HABITAT AND THREATENED AND ENDANGERED SPECIES STANDARDS OAR 

345-022-0060, OAR 345-022-0070 and OAR 345-021-0010(p) 

1. 

INTRODUCTION 

The original site certificate for the B2H transmission line required bat surveys 

to be conducted for the site boundary.  During the contested case process for 

the original site certificate, Idaho Power submitted a request for Summary 

Determination to remove the pre-construction surveys.  Due to the fact that 

the hearings officer denied full party status to all petitioners, none of the 

parties to the contested  case with the exception of ODOE were allowed to  

submit arguments regarding the request.  The hearings officer refused to allow 

any arguments objecting to the request for Summary Determination.  She then 

approved the request and removed the required pre-construction bat surveys 

In the memo to council for this meeting, Page 13 it states that CON-FW-02 

requires a minimization and avoidance plan for locations identified during 
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preconstruction surveys of sensitive bat species.  These surveys are no 

longer requirement for reporting of pygmy rabbit colonies and bat surveys 

have been removed other than chance sitings during a general survey for 

all wildlife which is not a legitimate means of identifying the preawnxw of 

or habitat for these nocturnal mammals.  The North American Bat 

Monitoring Program (NABat) is the method supported and prepared through 

collaboration with Wildlife Conservation Society of Canada USDA Forest 

Service, US Army Corp of Engineers, National Park Service, Bat Call 

Identification, Inc. and others.      

2. 

Under OAR 345-027-0375(2)(a), the council must apply the applicable laws 

and council standards applicable to a new site certificate to the area added to 

the site.   

3. 

Under OAR 345-027-0375(2)(c) other changes such as those in the Draft 

Proposed Order for Amendment 2 require a review of whether the entire 

facility complies with the applicable laws or Council standards that protect a 

resource or interest that could be effected. 

      4. 

There are multiple changes to site certificate conditions and the Draft 

Proposed Order initiated by both the developer and the Oregon Department of 

Energy  which appear in red lettering in the two documents.  These changes 

require a review of whether the entire facility now complies with the 
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applicable laws or Council standards that protect a resource or interest that 

could be affected by the proposed changes.” 

       

 

5. 

Changes regarding the determination of compliance with OAR 345-22-0060 

and OAR 345-022-0070 mean the impacts on bats  must be addressed for the 

facility.  The absence of pre-construction bat surveys fall under this review. 

OAR 35-021-0010)(p) requires biological and botanical surveys, identification 

of all fish and wildlife habitat in the analysis area, and a map showing habitat 

identification.  Developer must do field study and literature review to identify  

all State Sensitive Species that might be present in the analysis area.  They 

must then complete baseline surveys of the use of the habitat in the analysis 

area by species. And finally, a proposed monitoring plan to evaluate the 

success of the measures taken needs to be proposed. 

      6. 

According to the USGS �����������U�H�S�R�U�W�����H�L�J�K�W���R�I���2�U�H�J�R�Q�¶�V 15 species of bats have 

small or declining populations.  The Oregon Department of Fish and Wildlife lists 

�W�K�H�V�H���E�D�W�V���D�V���³Conservaton Strategy Species�´���G�X�H���W�R��the fact that they have small or 

declining populations, are at-risk, and/or are of management concern. . 

Information on the Special Needs, Limiting Factors, Data Gaps, 

Conservation Actions, and available resources are listed for each of 

�2�U�H�J�R�Q�¶�V���6�W�U�D�W�H�J�\���6�S�H�F�L�H�V��  For bats, a significant risk factor is listed as 
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habitat destruction and disturbance such as that occurring during 

construction of energy developments. 

       

 

7.  

52% of bat species in North America are at risk of declining severely in the 

next 15 years. 

      8. 

Based upon the definition of the study area in OAR 345-001-0010 Idaho Power 

needs to complete studies to determine the impact to fish and wildlife habitat 

for all areas within the site boundary ad one-half mile beyond. 

      9. 

SITE CERTIFICATE CONDITIONS NEEDED TO COMPLY WITH FISH AND 

WILDLIFE HABITAT AND THREATENED AND ENDANGERED SPECIES 

STANDARDS: 

      10. 

Condition One:  Prior to construction, the developer must complete bat 

surveys within the site boundary using the methods described in the USGS “A 

Guide processing Bat Acoustic for the North American Bat Monitoring 

Program (NABat) 2018 developed by the US Dept. of the Interior in 

collaboration with the USDA  Forest Service, US Army Corps of Engineers, 



5 Bat Surveys must be competed prior to the start of construction. 
 

Illinois Natural History Survey, New Yor State Department of Environmental 

Conservation, National P ark Service and others. 

      11. 

Condition Two::  Results of the bat surveys must be provided to the Oregon 

Department of Fish and Wildlife and EFSC along with a plan for the Monitoring 

and Mitigation of habitat impacts for their approval. 

      12. 

STATUTES AND RULES SUPPORTING THE NEED FOR THESE SITE CERTIFICATE 

CONDITIONS  

--OAR 345-027-0375(2)(a) and (c) 

To issue an amended site certificate, the council must determine that the 

preponderance of evidence on the record supports the following conclusions: 

(a)  For a request for amendment proposing to add new area to the site 

boundary, the portion of the facility within the area added to the site by the 

amendment complies with all laws and Council standards applicable to an 

original site certificate application. 

(c) “For any other requests for amendment not described above, the facility, 

with the proposed change, complies with the applicable laws or Council 

standards that protect a resource or interest that could be affected by the 

proposed change.” 

 

--OAR 345-022-0060 



6 Bat Surveys must be competed prior to the start of construction. 
 

--OAR 345-022-0070 

References: 

-- ODFW Wildlife Priority Strategy Species,- Mammals/Bats 

--Oregon Conservation and Recreation Fund Project: Adventurers for audible 

bats.  A community-supported scientific survey of Oregon’s rarest desert bats 

– Oregon State University-Cascades 

--USGS A Guide to Processing Bat Acoustic Data for the North American Bat 

Monitoring Program (NABat) 
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Executive Summary  
 
Purpose of the Plan 
 
This plan will guide management of Ladd Marsh Wildlife Area (LMWA) for the next 10 
years. Purposes of this plan are:     
 

�x�� To provide clear direction for management of LMWA; 
�x�� To provide long-term continuity in wildlife area management; 
�x�� To communicate the department’s management priorities for LMWA to its 

neighbors, visitors, and the public; 
�x�� To ensure management programs on LMWA are consistent with the original 

mandate and purpose of the area when first established; 
�x�� To ensure management of LMWA is consistent with Federal, State, and local 

natural resource plans;  
�x�� To ensure management activities address conservation priorities and 

recommendations described in the 2006 Oregon Conservation Strategy, and; 
�x�� To provide a basis for budget requests to support LMWA needs for staffing, 

operations, maintenance, and capital improvements.  
 
Historical Background  
 
Following droughts in the 1930s that affected most of North America, major 
conservation efforts, by both private and governmental entities, were enacted to reverse 
trends of degrading and disappearing wetlands.  During this time period there was a 
major creation and expansion of federal wildlife refuges and state wildlife areas.  As the 
concept of waterfowl flyway management was endorsed and developed, wildlife areas 
were acquired and managed as part of a larger plan focused on migratory waterfowl 
needs.  LMWA was one of several wetland-focused wildlife areas established in 
Oregon. 
 
Ladd Marsh Wildlife Area was established in 1949, with primary objectives of protecting 
and improving waterfowl habitat and providing a public hunting area.  The wildlife area is 
located in southern Union County six miles southeast of La Grande.  The wildlife area is 
approximately 6,019 acres in size. 

 
Ladd Marsh Wildlife Area is located in the Northern Rockies Region of the 
Intermountain West. It is further defined as the Blue Mountain ecoregion in the Oregon 
Conservation Strategy. LMWA has a significant land base well suited to support 
indigenous fish and wildlife species and migratory waterbirds.  Wetlands and associated 
uplands provide habitat for a diverse array of wildlife species.  The habitat types found 
on LMWA are of quality and quantity to make a significant contribution to wildlife 
resources in this portion of the state. 

 
The LMWA is a popular destination for hunting, wildlife viewing and environmental 
education due to its geographic setting and the abundance and diversity of its wildlife. 
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Planning Approach  
 
This plan revises the original long range plan for LMWA initially adopted by the Oregon 
Fish and Wildlife Commission (Commission) in 1993.  The 1993 plan focused on habitat 
goals, objectives and strategies towards meeting specific wildlife population objectives.  
Wetland restoration and management were the focus of LMWA staff throughout the 
period since adoption of the first management plan.   
 
The goals, objectives and actions (strategies) described in the 2008 revised plan were 
derived following an ecosystem based management philosophy.  This plan takes a 
strong habitat based management approach with descriptions of wetland habitat types 
in plan goals and objectives following the classification scheme of Cowardin et al. 
(1979).  Of primary importance, most actions undertaken on LMWA are for the benefit of 
wildlife, and public use must be compatible with the wildlife resource.   
 
This plan describes issues and provides actions for addressing them.  These actions 
will be implemented during the life of this plan, but are subject to funding and personnel 
availability. The management plan will be reviewed in 2013 to gauge the progress of 
implementation and make necessary revisions and revised in its entirety in 2018. 
 
Ladd Marsh Wildlife Area Vision 
 
The vision for Ladd Marsh Wildlife Area is as follows: 
 
Wetlands and associated upland habitats are preserved, restored and enhanced at 
LMWA through management utilizing sound stewardship measures to support wetland 
dependent wildlife and a diverse array of other wildlife and plant species, for use and 
enjoyment by present and future generations. 
 
Wildlife Area Goals  
 
The goals for Ladd Marsh Wildlife Area are: 
 
Goal 1: To protect, enhance and manage wetland habitats to benefit fish and wildlife 
species. 
 
Goal 2: To protect, enhance and manage upland habitats to benefit a wide variety of 
wildlife species.   
 
Goal 3: To provide a variety of wildlife oriented recreational and educational 
opportunities to the public which are compatible with Goals 1 and 2.   
 
Specific objectives and strategies to implement each goal, as well as detailed rationale, 
are provided in this plan on pages 43-58. 
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Implementation Approach 
 
The primary action for benefiting wildlife is restoring, managing and preserving the 
range of habitat types that historically occurred at LMWA.  These habitats were created 
and maintained by a suite of ecological processes, most importantly fire and hydrology.  
Management activities such as water level management (drawdowns and flooding) and 
vegetation manipulations (controlled burning, disking, farming, grazing, mowing) are 
tools that LMWA staff use to maintain important ecological processes needed to create 
and maintain healthy habitats.  Due to the wide variety of habitat use among the 
different species utilizing LMWA, benefits will be varied.  Not all species or guilds of 
species will see benefits at all times.  In addition, recreational opportunities based on 
public demand and habitat capabilities, balanced with resource needs, will be quite 
variable and specific uses will not be maximized in all cases.   
 
The natural ecosystem of the Grande Ronde Valley has been irreversibly altered since 
initiation of European settlement in the late 1800s.  The most noticeable changes have 
been land use changes, major disruption of hydrology and the proliferation of invasive 
species.  Recently, suspected climate changes seem to have added other perturbations 
to a significantly altered system.  Hydrologic changes have had a profound effect on 
vegetative components of wetland habitats on LMWA that in turn influences wildlife and 
public use.   
 
Current direction is to manage for specific habitat types or features in an attempt to 
meet the life-history needs of specific wildlife species or guilds. 
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Introduction  
 
Purpose of the Plan  
This document is a plan designed to guide management of the Ladd Marsh Wildlife 
Area for the next ten years.  The Oregon Department of Fish and Wildlife’s (department) 
management planning process for Wildlife Areas (WAs) involves development of broad 
goals, and formulation of specific objectives and management strategies to achieve 
those goals.  Purposes of this plan are: 
 

�x�� To provide clear direction for management of LMWA over the next ten years; 
�x�� To provide long-term continuity in wildlife area management; 
�x�� To communicate the department’s management priorities for LMWA to its 

neighbors, visitors, and to the public; 
�x�� To ensure management programs on LMWA are consistent with the original 

mandate and purpose of the area when first established; 
�x�� To ensure management of LMWA is consistent with Federal, State, and local 

natural resource plans;  
�x�� To ensure that management activities address conservation priorities and 

recommendations described in the 2006 Oregon Conservation Strategy, and; 
�x�� To provide a basis for budget requests to support the LMWA needs for staffing, 

operations, maintenance, and capital improvements.  
 
Oregon Department of Fish an d Wildlife Mission and Authority  
The mission of the department is to protect and enhance Oregon’s fish and wildlife and 
their habitats for use and enjoyment by present and future generations.  The 
department is the only state agency charged exclusively with protecting Oregon’s fish 
and wildlife resources.  The state Wildlife Policy (ORS 496.012) and Food Fish 
Management Policy (ORS 506.109) are the primary statutes that govern management 
of fish and wildlife resources.  
 
Purpose and Need of Ladd Marsh Wildlife Area  
Wetland estimates in the lower 48 states at the time of European settlement were 
approximately 221 million acres. A survey completed in 1997 (Dahl 2000) reported 
105.5 million acres remained, a loss of over 50%. Oregon has lost an estimated 38% of 
its wetlands. The acquisition of 120 acres of the largest remaining wetland in 
Northeastern Oregon in 1949 established LMWA. The project was approved for funding 
under the Federal Aid in Wildlife Restoration Act in 1952. The original 1949 Project 
Statement for LMWA states that the “Wildlife species to be primarily benefited would be 
waterfowl. The benefits created for upland birds and furbearers, although substantial 
would be secondary.”  
 
LMWA is one of 12 staffed wildlife areas managed by the department. The wildlife area 
is located in the Grande Ronde Watershed of the department’s Northeast Region. 
Project coordination is provided by the Wildlife Habitat Program at the department’s 
headquarters to integrate wildlife area management activities with larger scale 



3/17/08   5

landscape planning including intergovernmental agreements, flyway plans, and 
individual species plans.  
 
This management plan is the guiding document that will ensure natural resources on 
the LMWA will be managed in such a manner as to protect, maintain, enhance, and 
restore fish and wildlife habitat to support optimum population levels of many species for 
the enjoyment of present and future citizens. To protect these natural resources, 
management programs and strategies utilized on the LMWA will meet or exceed habitat 
protection policies and standards set by the department. 
 
Ladd Marsh Wildlife Ar ea Vision Statement  
The vision for Ladd Marsh Wildlife Area is as follows: 
 
Wetlands and associated upland habitats are preserved and enhanced on Ladd Marsh 
Wildlife Area through management utilizing sound stewardship measures to support 
wetland dependent wildlife and a diverse array of other wildlife and plant species, for 
use and enjoyment by present and future generations. 
 
Wildlife Area Goals and Objectives  
Wildlife area goals are broad, open-ended statements of desired future conditions that 
convey a purpose but do not define measurable units.  In contrast, objectives are more 
concise statements of what the department wants to achieve, how much the department 
wants to achieve, when and where to achieve it, and who will be responsible for the 
work.  Objectives derive from goals and provide the basis for determining strategies, 
monitoring wildlife area accomplishments, and evaluating the success of strategies.   
 
The goals and objectives for Ladd Marsh Wildlife Area are: 
 
Goal 1: To protect, enhance and manage wetland habitats to benefit fish and 
wildlife species. 
 

Objective 1.1:   Manage approximately 45 acres of palustrine permanently 
flooded wetland habitats.  Emphasis will be on maintaining productive stands of 
submerged aquatic vegetation such as sago pond weed interspersed with cattail 
and hardstem bulrush stands. 

 
Objective 1.2:   Manage approximately 110 acres of palustrine intermittently 
exposed wetlands.  This habitat will be managed for a ratio of 3:1, open water to 
emergent wetlands. 
 
Objective 1.3:   Manage approximately 1,811 acres of palustrine semi-permanent 
wetlands with a ratio of no greater than 1:1, robust emergent vegetation to open 
water. 
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Objective 1.4:   Manage approximately 658 acres of palustrine seasonally 
flooded wetlands (wet meadow) for foraging and nesting areas for waterfowl and 
other wetland birds.  
 
Objective 1.5:   Manage approximately 113 acres of palustrine intermittently 
flooded wetlands. 
 
Objective 1.6:   Manage approximately 116 acres of palustrine forested wetlands. 
 
Objective 1.7:   Manage approximately 26 acres of palustrine scrub-shrub 
wetlands. 
 
Objective 1.8:   Restore, enhance and manage approximately 11 acres of 
riverine wetlands on LMWA.  
 
Objective 1.9:   Maintain and improve critical physical and functional 
infrastructure affecting wetland management activities.  
 
Objective 1.10:  Evaluate the effectiveness of the existing sanctuary for 
waterfowl and wetland dependent wildlife. Designate 15-35% of the managed 
wetlands as seasonal sanctuary.  

 
Goal 2: To protect, enhance and manage upl and habitats to benefit a wide variety 
of wildlife species.   
 

Objective 2.1:   Enhance and manage approximately 1,581 acres of grassland 
habitat to benefit a wide variety of native wildlife and desired game species. 
 
Objective 2.2:   Enhance and manage approximately 307 acres of shrub habitat 
to benefit a wide variety of native wildlife and desired game species. 
 
Objective 2.3:   Enhance and manage approximately 397 acres of agricultural 
upland habitat to benefit a wide variety of native wildlife and desired game 
species. 
 
Objective 2.4:   Enhance and manage approximately 760 acres of mixed conifer 
habitat to benefit a wide variety of native wildlife and desired game species. 
 
Objective 2.5:   Enhance and manage approximately 38 acres of deciduous tree 
habitat to benefit a wide variety of native wildlife and desired game species. 
 
Objective 2.6:   Maintain and improve wildlife area facilities, structures and 
equipment used to conduct habitat management and public use projects.  
 
Objective 2.7:   Provide supplemental big game feed to protect upland habitats 
on Ladd Marsh Wildlife Area and adjacent private land. 
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Goal 3: To provide a variety of wildlif e oriented recreational and educational 
opportunities to the public which are co mpatible with Goals 1 and 2.   
 

Objective 3.1:   Provide hunting and angling opportunities in a manner 
compatible with habitat management objectives. 
 
Objective 3.2:   Provide wildlife viewing and education/interpretation 
opportunities compatible with Objective 3.1.  

 
Specific objectives and strategies to implement each goal, as well as detailed rationale, 
are provided in this plan on pages 43-58. 
 
Wildlife Area Establishment  
The original Tule Lake in the south end of the Grande Ronde Valley encompassed over 
20,000 acres at an elevation of 2,750 feet. Extensive draining of the marsh was initiated 
in the late 1800s to provide agricultural and grazing land. By 1948 the original tule 
marsh was reduced to 400 acres. In 1949, the department pursued the purchase of the 
last original wetland acreage left in the valley.  Today the tule marsh located on the 
LMWA is the largest remnant wetland in northeast Oregon. 
 
LMWA currently consists of 6,019 acres, with the most recent acquisition of 136 acres 
occurring in 2004. (See Appendix A  for detailed acquisition history). 
 

Description and Environment  
 
Physical Resources  
 
Location 
The Ladd Marsh Wildlife Area is located in the southwest corner of the Grande Ronde 
Valley in northeast Oregon.  The headquarters is located at 59116 Pierce Road, 
approximately six miles southeast of the city of La Grande. LMWA is located in the 
Intermountain West region of the North American Waterfowl Management Plan and the 
Blue Mountains ecoregion described in the 2006 Oregon Conservation Strategy. 
 
The wildlife area consists of eight Habitat Management Units (HMUs). See Appendix G  
for detailed Habitat Management Unit descriptions.  Figure 1  shows the location and 
key features of Ladd Marsh Wildlife Area.   
 
Climate 
The Grande Ronde Valley has a modified continental climate. Winters are cool and 
moist, and summers are warm and dry. Temperature extremes range from -34°F to 
108°F, with prevailing winds regularly exceeding 20 mph.  Precipitation averages 19 
inches with most of this falling during the winter months. Wetlands may freeze from 
November through February. The growing season is approximately 115 days with mild 
to hot days followed by cool nights. Killing frost is possible throughout the season. 
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Topography and Soils 
LMWA is located in the Grande Ronde Valley with the Wallowa Mountains to the east 
and the Blue Mountains to the west. LMWA elevations range from 2,685 feet at the 
mouth of Ladd Creek to 5,391 feet on Glass Hill. A total of twenty-four soil types are 
present on LMWA. The soils on the valley floor (below 2,700 ft.) are moderately deep, 
somewhat poorly drained that formed in lacustrine sediment mixed with diatomaceous 
sediment and volcanic ash. The most prevalent soil types are moderately fertile silt 
loams with low to severe salinity and/or alkalinity, and are often associated with a 
hardpan. Wind erosion ranges from moderate to severe. 
 
The mid elevation soils (2,700 – 2,800 ft.) are shallow to moderately deep, well drained 
soils that formed mainly in colluvium and residuum derived from basalt and volcanic tuff. 
These soils historically supported mixed shrub-grassland habitats. 
 
Soils above 2,800 ft. are moderately deep, well drained soils that formed in volcanic ash 
and loess and in colluvium and residuum derived from volcanic tuff and basalt. These 
soils support predominately mixed conifer habitats.  
 
Habitat Types 
Currently, LMWA contains a variety of palustrine wetland types including palustrine 
forested (riparian areas) and palustrine emergent vegetation that includes a range of 
hydroperiods from intermittently to seasonally, semi-permanently and permanently 
flooded (wet meadows, marshes, shallow lakes).  Each wetland type occurred 
historically in the Ladd Marsh area and each provides different resources or similar 
resources at different times of year to birds, other wildlife and fish. 
 
LMWA provides habitat for migrating, wintering and breeding waterfowl as well as a 
variety of other waterbirds, including breeding greater sandhill crane, a sensitive 
species in Oregon.  The wildlife area also supports significant numbers of elk and deer 
in winter. Historically, habitats in the Ladd Marsh area consisted of a large shallow lake 
and associated fringe wetlands maintained by snow melt and runoff through Ladd Creek 
and artesian springs.  There was also considerable wetland habitat associated with 
Ladd Creek and other streams in the region.  River channelization, tile drains, and water 
diversion for irrigation led to loss of the lake and a considerable reduction in wetlands.  
In lieu of the natural ecosystem, LMWA staff has recreated specific habitat types using 
a series of managed impoundments.  Recent infrastructure improvement projects have 
considerably increased the total acreage of wetlands under management.   
 
Physical features (elevation, aspect, soil type and presence of water) and historical and 
ongoing management has created a broad array of habitat types at LMWA. Nearly half 
of the area consists of shallow fresh water wetlands. Wetland water depths rarely 
exceed three feet in borrow areas, canals and ponds. The remaining wetlands vary 
between a few inches to two feet in depth. Wetlands are delineated into additional sub-
types based on hydrology modifiers (Cowardin et al., 1979). Upland habitats include 
mixed conifer at the higher elevations, upland shrub at mid elevations, and agricultural 
areas and grasslands on the valley floor.  
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LMWA habitat types are shown in Figure 2 .   
 
Wetland, riparian, grassland, shrubland and ponderosa pine habitats are considered 
Key Habitats within the Blue Mountain ecoregion as defined in the Oregon Conservation 
Strategy (OCS). The OCS recommends conservation actions such as wetland, riparian 
and grassland restoration, which are high priority activities ongoing at LMWA. Table 1 
shows the approximate acreage of each habitat type occurring on LMWA. 
 
Table 1. Habitat composition on the Ladd Marsh Wildlife Area.  
  
Habitat Type               Approximate  Acres 
Palustrine wetlands                   

Permanently flooded                             45 
Intermittently exposed                110 
Semi-permanent wetlands                      1,811 
Seasonally flooded (wet meadows)            658 
Intermittently flooded                         113 
Forested wetlands                  116 
Palustrine shrub-scrub                  26 

  Total                       2,879 
 
Riverine wetlands                             11 
 
Uplands 

Grasslands                           1,581 
Upland shrub                   307 
Agricultural uplands                397 
Mixed conifer (includes Ponderosa pine)         760 
Deciduous trees                   38 
Facilities                      46 

           Total                                3,129 
 
Total                         6,019 
 
 
Habitat types found on LMWA are described in greater detail below.  
 
I. Wetlands 
 
Descriptions of wetland habitat types follow the classification scheme of Cowardin et al. 
(1979).  Within each major wetland type, variation in hydrology and topography creates 
important differences in plant communities and seasonal differences in wetland 
availability that in turn influence bird use. Consequently, additional habitat descriptions 
are provided based on hydrology modifiers defined by Cowardin et al. (1979).  Nearly all 
of the semi-permanent wetlands and the intermittently exposed wetlands are managed 
with dikes and individual water delivery systems. While the habitat associations are 
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described below as discrete, they represent a continuum from dry to wet and when 
considering topographical variation on LMWA, each may occur in close juxtaposition to 
others in a single habitat management unit.  

 
IA.  Palustrine wetlands 

1. Permanently flooded:  Permanently flooded wetlands are covered with water 
throughout the year, in all years. They are mostly open water areas with water 
depths of four feet or less. They are maintained by constant water sources 
including springs and high ground water. Vegetation is dominated by obligate 
hydrophytes including sago pondweed (Stuckenia pectinata) and mare’s tail 
(Hippuris vulgaris). Wetland edges are often dominated by cattails (Typha 
latifolia) and hardstem bulrush (Scirpus acutus). These areas are extremely 
important for waterfowl broods during dry periods. 

 
2. Intermittently exposed:  Intermittently exposed wetlands have water present 

throughout the year except in years of extreme drought. These areas function 
similarly to permanently flooded areas during most years but dry completely 
during extremely dry summers. Periodic drying is important for nutrient 
recycling and carp (Cyprinus carpio) control.  They are dominated primarily by 
sago pond weed and mare’s tail.  Much like permanently flooded wetlands, 
these areas are extremely important for wildlife in late summer. 

    
3. Semi-permanent wetlands:  Semi-permanent wetlands have surface water 

present for extended periods, especially early in the growing season, but water 
is absent by the end of the season in most years. The majority of Ladd Marsh 
wetlands are semi-permanently flooded and managed with dikes and water 
delivery systems. Since 1998, LMWA staff has restored approximately 1,200 
acres of this habitat type. Therefore, different wetlands are in varying 
successional stages.  Recently restored wetlands are dominated by annual 
species including biennial wormwood (Artemesia biennis), alkali aster (Aster 
frondosa) and beggar’s-tick (Bidens vulgata). Mid-succession wetlands have 
wapato (Sagittaria cuneata), waterplantain (Alisma plantago-aquatica) and 
common spikerush (Eleocharis palustris) as dominant species with patches of 
cattails and hardstem bulrush. Late successional wetlands begin to show 
monocultures of cattails and reed canarygrass (Phalaris arundinacea). Semi-
permanent wetlands are extremely productive for annual plant seeds which are 
important for migrating waterfowl. They also provide important habitat for 
invertebrates. Invertebrates are important for waterfowl egg production, broods 
and molting. They also provide food for other water birds such as American 
avocets (Recurvirostra americana) and black-necked stilts (Himatopus 
mexicanus). 

 
4. Seasonally flooded (wet meadow):  In this habitat type, surface water is 

present for extended periods early in the growing season, but absent by the 
middle of the season in most years.  Tufted hairgrass (Deschampsia 
caespitosa), camas (Camassia quamash), a variety of sedges and reed 
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canarygrass are the major plant species in these areas.  Wet meadows are 
extremely important Canada and white-fronted goose foraging areas during 
spring migration. Some of these areas are mowed annually after the nesting 
period to provide better quality forage. Seasonally flooded wetlands are also 
important for invertebrate production in spring and early summer.  

 
5. Intermittently flooded:  The substrate of this habitat type is usually exposed, but 

surface water is present for variable periods. Weeks, months, or even years 
may intervene between periods of inundation. The dominate plant communities 
under this regime may change as soil moisture conditions change. The 
wetlands of this type on the Conley Lake unit are an important spring migration 
area in northeast Oregon during years with average or above average 
precipitation. In 1997, when Conley Lake was inundated, over 1,000 swans, 
3,000 white-fronted geese and numerous other waterbirds were observed on 
the area. Conley Lake is a shallow playa that is dry most of the year. Salt grass 
and various forb species are common. Hardstem bulrush was present in the 
deepest area in the past. Historically this area was filled by high ground water 
and spring runoff almost every year. Northeast Oregon has been experiencing 
extremely dry conditions for several years. Consequently, Conley Lake has not 
had sufficient water to attract migratory water birds during that period. Several 
irrigation wells were recently put in which may contribute to changes in ground 
water conditions in the area. 

   
6. Forested Wetland:  Forested wetlands are characterized by woody vegetation 

that is 20 feet tall or taller. Forested wetlands on LMWA generally occur along 
streams, borrow areas and canals.  Common overstory species are non-native 
willow (Salix spp.) and native black cottonwood (Populus tricocarpa).  
Understory species include snowberry (Symphoricarpos albus) and reed 
canarygrass. Forested wetlands provide foraging and nesting habitat for 
numerous bird species including red-tailed hawk (Buteo jamaicensis), Bullock’s 
oriole (Icterus galbula) and willow flycatcher (Empidonax trailii). 

 
7. Palustrine Scrub-shrub:  Scrub-shrub wetlands are dominated by woody 

vegetation less than six meters (20 feet) tall. Scrub-shrub wetlands on Ladd 
Marsh are generally found adjacent to the three branches of Ladd Creek. 
Dominant plant species include coyote willow (Salix exigua), red-osier 
dogwood (Cornus stolonifera) and golden currant (Ribes aureum). These areas 
provide habitat for a wide array of neo-tropical migrant bird species including 
common yellowthroat (Geothlypis trichas), eastern and western kingbirds 
(Tyrannus tyrannus and T. verticalis) and a number of warblers.  

 
IB.  Riverine wetlands 

The riverine system on LWMA consists of several miles of three branches of 
Ladd Creek and several small intermittent streams. This habitat type includes 
wetlands contained within a channel. A channel is an open conduit either 
naturally or artificially created which periodically or continuously contains 
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moving water. Ladd Creek provides migration, wintering and spawning habitat 
for several fish species including steelhead. Most of Ladd Creek and the small 
streams were channelized in the late 1800s and early 1900s.   

 
II.  Uplands: 

I.  Grasslands:  Wetlands and grasslands dominated the Grande Ronde valley 
prior to European settlement. Grasslands consisted primarily of basin wild rye 
(Elymus cinereus) on the deeper soils of the valley floor and bluebunch 
wheatgrass (Agropyron spicatum) and Idaho fescue (Festuca idahoensis) on 
the drier, shallow soils on the hillsides. Conversion to agricultural and intensive 
grazing has eliminated or degraded many of the grassland areas on Ladd 
Marsh. The introduction of exotic annuals including medusahead rye (Elymus 
caput-medusae) and cheatgrass (Bromus tectorum) has also had a negative 
impact on this habitat type. Several hundred acres of grassland have been 
restored in recent years.  However, with recent expansion of the area, many 
new areas are in need of restoration or enhancement actions.  Native seed 
collected on or near the area was used for most grassland restoration projects.   

 
2.  Upland Shrub: Two community types have been included in this habitat type. 

Greasewood-basin wild rye habitat occurs on slightly elevated, sandy soils on 
the valley floor. Interspersed with the grasslands, this habitat type provides 
excellent winter cover for pheasant and California quail. It also provides 
foraging and nesting habitat for shrub-grassland dependant species.  

 
Another upland shrub habitat type exists between the mixed conifer and the 
grasslands. This type historically had bitterbrush (Pursha tridentata), sagebrush 
(Artemisia ludoviciana var. ludoviciana) and black hawthorn (Crataegus 
douglasii) as the dominant shrub species with bluebunch wheatgrass and Idaho 
fescue in the understory.  Hawthorn is the only native species remaining in this 
habitat. Invasive species including sweetbriar rose (Rosa eglanteria), 
medusahead rye and cheatgrass have invaded and now dominate many areas.  
Bitterbrush was successfully restored to a small area in the Bench Management 
Unit in 1998.  Another area in the Glass Hill Management Unit was burned, 
chemically treated and seeded in 2005. Drought conditions have hampered 
progress on this project.  
 

3. Agricultural uplands: Excluding permanent wetlands, the entire LMWA was 
either grazed or farmed before department management. Large tracts have 
been restored to wetlands and grasslands over time but approximately 397 
acres of agricultural land still exists as of 2007. These areas produce a variety 
of food crops for wildlife including elk, pheasants and waterfowl.  Irrigation is 
available in several areas to improve the quantity and quality of crops. Crops 
include cereal grains such as wheat (Agropyron intermedium) and barley 
(Hordeum jubatum) as well as sunflowers (Helianthus annuus) and sorghum 
(Sorghum bicolor). Alfalfa (Medicago sativa) is grown for spring and fall elk 
habitat as well as winter feed.   
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About two-thirds of the food production is accomplished through a sharecrop 
system where the cooperator produces a crop but leaves one-third for wildlife.  
The sharecropping plan is reviewed each year by LMWA staff and the 
cooperator(s) to assess how the program contributes to achieving management 
objectives.  Specific crops raised are selected by the cooperator, with 
department staff review to ensure the crops are compatible with wildlife area 
objectives.  Earliest annual harvest dates and other guidelines are provided by 
LMWA staff in order to minimize disturbance to nesting birds and other wildlife.  
 
Livestock grazing is not currently utilized for vegetation management on the 
LMWA.  Nevertheless, grazing was utilized in the past and may be again if it is 
deemed the most effective method to achieve management objectives.  If 
grazing is reinstituted on the area, an agreement will be drawn up between the 
grazing permitee and the department to describe allowable stocking rates, 
grazing period and other guidelines. 

 
4.  Mixed Conifer: This habitat type is in the higher elevations on the west side of 

the wildlife area within the Glass Hill Management Unit. It has been moderately 
logged in several areas. Conifer species present include Ponderosa pine (Pinus 
ponderosa) on the lower drier sites and a mixture of grand fir (Abies grandis), 
Douglas-fir (Pseudotsuga menziesii) and western larch (Larix occidentalis) at 
higher elevations. Ponderosa pine habitats have been designated as a priority 
habitat for the Blue Mountain ecoregion in the Oregon Conservation Strategy.  
Some areas have an understory of shrubs including serviceberry (Amelanchier 
sp.), mallow ninebark (Physocarpus malvaceus) and snowberry. Understory 
grasses include Sandberg bluegrass (Poa bulbosa), bluebunch wheatgrass and 
Idaho fescue.  This habitat type provides habitat for an array of forest birds 
including white-headed and pileated woodpecker, blue and ruffed grouse, lazuli 
bunting and red-breasted nuthatch.  This area is important as thermal and 
hiding cover for resident and migratory elk. A resident herd of 30-50 elk use this 
area throughout the year. Winter numbers of elk may reach 400.   

 
5.  Deciduous Trees:  This habitat is mostly planted trees and shrubs consisting of 

old home sites, orchards and wildlife plantings. Various volunteer groups 
including schools, scouts, and other conservation groups have planted trees 
and shrubs over the years. Many non-native species such as Siberian pea 
(Caragna arborescens) and Russian olive (Elaeagnus angustifolia) were 
planted in the 1960s for upland game food and cover. More recently, plantings 
have shifted to native species such as Ponderosa pine, black cottonwood 
(Populus trichocarpa) and golden currant.  

 
This habitat provides food and cover for ring-necked pheasant, California quail 
and gray partridge. Passerine birds use these areas for foraging and nesting as 
well. Old orchards and scattered fruit trees provide food for a variety of wildlife 
including bear (Ursus americanus), white-tailed deer (Odocoileus virginianus) 
and numerous bird species.  
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Description of Management Units 
LMWA consists of eight habitat management units (HMUs), shown in Figure 4.  These 
units have been delineated based on historic uses, physical features or boundaries, 
vegetation types, current or past management activities and water sources   Appendix 
G. describes these management units in further detail.  
 
To understand habitat management on LMWA, it is important to understand the sources 
of water and the distribution, timing and volume of water available.   The wetlands on 
the LMWA get their water from a variety of sources including ground water; year-round 
or seasonal springs; Ladd Creek, either direct flooding or through diversions; Barney 
and un-named intermittent streams; irrigation diversions from Catherine Creek; and 
treated wastewater from the City of La Grande.  The descriptions of HMUs (Appendix 
G) include a discussion of the sources of water in each unit.  Wetland cells within a 
HMU may be located in series so that one cell must be filled before water will move into 
another.  In these cases, management actions in one cell may affect adjacent or 
“downstream” cells.  In other cases, cells may be managed completely independently 
from adjacent cells within the same HMU. 
 
By late summer, virtually all sources of water dry up and very little water is available for 
management activities.  Ladd Creek, Barney Creek and the un-named streams become 
completely dewatered by late June or July and groundwater levels drop below the level 
of most pond bottoms.  Huge evaporation losses from the wastewater treatment 
facilities preclude the delivery of water to LMWA from these facilities during the hot, dry 
weather of late summer.  Only the permanent wetlands, fed by springs, typically retain 
water during this period. 
 
During late summer and early autumn, water management options on LMWA are 
extremely limited and most wetland cells dry out.  These limitations on water availability 
are important considerations affecting habitat management on the wildlife area. 
   
Biological Resources  
Wetland dependent or wetland obligate wildlife, primarily birds, are the major wildlife 
resource on LMWA. Over 230 species of birds have been recorded on LMWA and over 
120 species nest on the area.  Comprehensive inventory data for mammal and 
amphibian and reptile (herptile) species is lacking, but at least 40 mammal and 14 
herptile species have been documented on the area. Invertebrate occurrence and 
abundance has not been inventoried and is unknown although some species have been 
recorded incidental to other activities. 
 
See Appendix C  for a list of wildlife species.  
 
Birds 
Birds are the most important and dominant wildlife component at LMWA in terms of 
numbers of species and individuals.  Waterfowl and other water birds are the major 
species complexes utilizing LMWA. Breeding season use has expanded over the past 
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ten years in response to wetland habitat restoration and management activities.  Habitat 
management activities and improvement projects have been designed with wildlife 
diversity as a focus and essentially all species utilizing LMWA have benefited.  LMWA 
plays an important role in meeting life-cycle needs for a wide variety of species that is 
generally lacking in the Blue Mountains ecoregion. 

 
Waterfowl 

LMWA has moderate breeding populations of ducks (13 species represented) and 
Canada geese (Branta canadensis). Populations nesting on LMWA are estimated at 
approximately 250 pairs of Canada geese and 1,500 pairs of ducks including mallard 
(Anas platyrynchos), gadwall (Anas streptera) and cinnamon teal (Anas cyanoptera).  
Smaller numbers of other duck species such as northern shoveler (Anas clypeata), 
redhead (Aythya americana), lesser scaup (Aythya affinis), blue-winged teal (Anas 
discors), northern pintail (Anas acuta), ruddy duck (Oxyura jamaicensis) and wood duck 
(Aix sponsa) also nest on LMWA. 
 
These breeding species, supported by the diverse habitats of Ladd Marsh, contribute to 
continental waterfowl population goals set in the North American Waterfowl 
Management Plan and support conservation efforts under the Intermountain West Joint 
Venture.   Recoveries and recaptures of ducks and Canada geese banded at LMWA 
over the past ten years reveal a contribution to harvest in a variety of Pacific Flyway 
states and Canadian provinces. 
 
The LMWA is an important migration stopover for waterbirds in the Pacific Flyway; it 
provides important feeding and resting habitat for those populations.  Most conspicuous 
among spring migrants, because they are rarely seen in other seasons, are tundra 
swans (Cygnus columbianus) and Pacific greater white-fronted geese (Anser albifrons 
frontalis).   Flocks of white-fronted geese numbering up to several hundred typically use 
LMWA for two to four weeks each spring.  Small numbers of the tule subspecies (A. 
albifrons elgasi) usually occur with these flocks as well. 
 
Swans occur on the LMWA during winter and spring.  Groups of 60 or more tundra 
swans spend one to two months on LMWA each spring preparing to move north to their 
breeding areas. Trumpeter swans (Cygnus buccinator) are occasional winter visitors to 
Ladd Marsh.  These are thought to be resident birds from Summer Lake or other 
southern Oregon locales that make brief forays to find open water when their home 
habitats have frozen.  

Shorebirds 
LMWA supports breeding and migrant shorebirds.   Common breeding species are 
estimated as follows:  
 

�x�� American avocet  (Recurvirostra americana)   100-125 pairs 
�x�� Black-necked stilt  (Himatopus mexicanus)     50-75 pairs 
�x�� Wilson’s phalarope (Phalaropus tricolor)     30-50 pairs 
�x�� Killdeer (Chardrius vociferous)        100-150 pairs 
�x�� Wilson’s snipe (Gallinago delicata)      100-150 pairs  
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�x�� Long-billed curlew (Numenius americanus)      5-10 pairs  
�x�� Spotted sandpiper (Actitis macularia)      30-50 pairs 

 
Of the shorebirds that nest on LMWA, American avocet, black-necked stilt, Wilson’s 
phalarope and long-billed curlew are all considered Critically Important in the 
Intermountain West (Oring et al. 2000).  Additionally, long-billed curlew is an Oregon 
Strategy Species (ODFW, 2006).  Oregon’s Strategy Species were selected because 
“they are ‘low and declining’ or are otherwise at risk” (ODFW, 2006: 314). 
 
Spring and fall migrational use of LMWA by shorebirds is variable and determined by 
both weather patterns and water levels and is generally limited to small numbers of any 
given species. Shorebird species observed on the LMWA during migration include: 

�x�� Long-billed dowitcher (Limnodromus scolopaceus)  
�x�� Long-billed curlew 
�x�� American avocet  
�x�� Black-necked stilt 
�x�� Killdeer 
�x�� Western (Calidris mauri) and least sandpiper (C. minutilla)  
�x�� Wilson’s and red-necked  phalarope (Phalaropus lobatus) 

 
Generally, good to excellent habitat conditions coincide with spring migration time 
periods.  Within the wetlands of LMWA, decreased precipitation and increased 
evapotranspiration exposes mudflats and muddy shorelines in the spring creating 
favorable foraging conditions that extend well into the breeding season. 
 
Fall migration use is generally protracted, beginning as early as late June and extending 
into October as non-breeding birds and unsuccessful breeders return from northern 
breeding locales en route to southern wintering areas.  Weather and climatic patterns 
affect the timing and duration of fall migration and stopovers at LMWA.  Many of the 
wetlands on Ladd Marsh dry out over the summer and into the fall.  Receding water 
lines along the edges of ponds and wetlands expose muddy shores and create 
favorable foraging conditions for migrating shorebirds.  These conditions persist until 
water levels rise due to autumn rains and/or management actions or until freezing 
temperatures push migrants farther south. 
 

Colonial Nesting Waterbirds 
Ladd Marsh has not, historically, hosted waterbird nesting colonies with the exception of 
black-crowned night herons (Nycticorax nycticorax).  However, a sizeable heron rookery 
is located on private land along Catherine Creek approximately 0.5 miles from the 
boundary of the LMWA.  Occupancy of the rookery is estimated at 20-25 pairs of great 
blue herons (Ardea herodias).  In addition to great blue herons, black-crowned night 
herons, double-crested cormorants (Phalacrocorax auritus) and, possibly, great egrets 
(Ardea alba) have also begun nesting in the colony in recent years.  Adult and post-
fledging juvenile birds from the rookery utilize Ladd Marsh during the non-breeding 
seasons and for foraging during the breeding season.  Increasing numbers of black-
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crowned night herons have been observed on LMWA, suggesting there may be a 
colony on the wildlife area. 
 
The area’s first nesting colony of white-faced ibis (Plegadis chihi) was documented in 
2007.  This pioneering colony numbered four or five pairs.  Although a few ibis have 
been observed annually during the spring for several years, they have not nested on 
LMWA previously.  Land acquisition and wetland restoration during the past decade 
have improved both the quality and availability of habitat, creating more favorable 
conditions for a nesting colony. Given that white-faced ibis colonies are somewhat 
nomadic, it is unknown whether the colony will return to LMWA or persist into the future. 
 
A small colony of eared grebes (Podiceps nigricollis), numbering 10-15 pairs, has been 
nesting on LMWA for a few years.  Changing water levels resulted in many nest failures 
in 2005 and the colony has moved each year since then. 
 
Great blue heron, black-crowned night heron and white-faced ibis are all species of 
moderate concern and eared grebe is a species of low concern in the Intermountain 
West Waterbird Conservation Plan (Ivey and Herziger 2006).   
 

Other Waterbirds 
Greater sandhill cranes (Grus canadensis tabida) are a regular breeding species on 
LMWA that have increased in number from the first documented nesting pair in 1972 to 
12-14 pairs currently.  Cranes found on LMWA are thought to be part of the Central 
Valley Population which is receiving considerable management attention by the Pacific 
Flyway states.  This population is recognized as a threatened species in California and 
endangered in Washington.   However, the population to which Ladd Marsh cranes 
belong is not certain; they may be part of the Lower Colorado River population (G. Ivey, 
p.c.).   Capture and banding of Ladd Marsh cranes will be necessary in order to 
determine population affinity. 
 
Ladd Marsh is also used by several hundred greater sandhill cranes and small numbers 
of lesser (G. c. canadensis) sandhill cranes during spring and fall migration.  Just as the 
population to which the breeding birds belong is unknown, it is also unknown where 
cranes that migrate through LMWA breed or spend the winter. 
 
The greater sandhill crane is listed as Sensitive – vulnerable in Oregon and is an 
Oregon Strategy Species. It is also a species of concern in the Intermountain West 
Waterbird Conservation Plan (Ivey and Herziger 2006).  Increased monitoring of both 
breeding and migratory sandhill cranes on LMWA may help determine changes in 
vegetation management needed to meet the objectives of the wildlife area while 
contributing to the overall health of the Intermountain West population of sandhill 
cranes. 
 
LMWA provides habitat to several species of secretive marsh birds, all of which breed 
on the area.  This group of species is of particular interest because their secretive habits 
make it difficult to assess population status.  Since 2006, LMWA staff has participated in 
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a continent-wide effort to survey secretive marsh birds using audio playback of recorded 
calls. 
 
American coots (Fulica americana) are common breeders on the wildlife area with 
annual production estimated at 300 - 500 young.  Pied-billed grebes (Podilymbus 
podiceps) are also common, having been detected at over half of the 50 locations 
(stations) surveyed.  Virginia rail (Rallus limnicola) and sora (Porzana carolina) are 
abundant on LMWA wetland habitats during the breeding season.  One or both of these 
species was detected at three-quarters of the stations surveyed, with many of the 
stations reporting two to five birds.  One or more Virginia rails are typically detected on 
Ladd Marsh during the Christmas Bird Count indicating some winter use or very late 
migration by the species. 
 
American bittern (Botarus lentiginosus) is less common than rails but nests in relatively 
high numbers on Ladd Marsh.  American bittern is less likely to respond to recorded 
calls so it is more difficult to detect during surveys; most detections were of birds calling 
spontaneously, not in response to playback.  This, combined with their very secretive 
nature, may result in an underestimate of numbers of American bitterns on LMWA. 
 
Ladd Marsh is outside the normal range of yellow rail (Coturnicops noveboracensis).  
However, suitable habitat for the species is present on LMWA and a single yellow rail 
was observed near the wildlife area boundary in the recent past.  Audio playback 
surveys for secretive marsh birds on LMWA include the calls of yellow rail in an effort to 
document if and when this Strategy Species expands its range into the area. 
 

Upland game birds 
California quail (Callipepla californica) are very numerous especially in upland habitats 
scattered throughout LMWA.  Grasslands bordered by shrubs provide food and security 
cover for this species. 
 
Ladd Marsh hosts a self-sustaining, breeding population of ring-necked pheasants 
(Phasianus colchicus). Annual production numbers several hundred and is enough, in 
most years, to off-set losses to predation.  During years of low rodent populations, 
pressure on pheasants is increased as raptors and other predators take what prey they 
can find, including young pheasants.  As emergent wetlands dry out in the fall and 
remain dry into winter, the remaining robust emergent vegetation provides excellent 
winter cover for ring-necked pheasants.   
 
Ruffed grouse (Bonasa umbellus) and blue grouse (Dendragopus obscurus) are found 
in the higher elevation conifer habitats on the west side of LMWA and are occasionally 
seen in the uplands on the valley floor.  Gray partridge (Perdix perdix) also occurs on 
Ladd Marsh, although in relatively low numbers.  This species utilizes upland habitats 
throughout the wildlife area. 

Other Birds 
Passerine birds are very numerous during migration periods, utilizing virtually all of the 
habitats found on the LMWA.  The variety of habitats, from emergent wetlands to higher 
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elevation mixed conifer, available on LMWA offer a range of food and cover options 
important to migrating birds in both spring and fall. 
 
Over 50 species of passerine birds are known to breed on the wildlife area.  These 
include species of regional and continental concern to Partners in Flight as well as state 
sensitive species. 
 
LMWA is also home to a variety of raptors, both diurnal and nocturnal.  Twelve species 
of hawks and eagles nest on Ladd Marsh or nearby and hunt the varied habitats of the 
wildlife area.  A number of species also use the LMWA during the winter including bald 
eagles (Haliaeetus leucocephalus), red-tailed hawks (Buteo jamaicensis), northern 
harriers (Circus cyaneus) and rough-legged hawks (Buteo lagopus). 
 
Nine species of owls nest and rear young on LMWA.   These predatory birds hunt 
waterfowl and other birds in addition to the small and mid-size mammals found on the 
wildlife area. 
 
Mammals 
At least 40 species of mammal occur on LMWA.  Although no comprehensive surveys 
for mammals have been conducted, mammal species have been documented through 
incidental observation and small-scale trapping efforts.   
 
The LMWA supports several species of ungulate either seasonally or as year-round 
residents.  The most significant of these in terms of population numbers, public visibility 
and habitat need is Rocky Mountain elk (Cervus elaphus).  As many as 700 elk from 
two herds utilize the LMWA primarily from late summer through winter.  During these 
seasons, approximately 300-400 head move almost daily from the higher elevation 
conifer habitat on Glass Hill down slope into the wetlands of the West Marsh unit.  
Similarly, 300-400 head move from private lands on Craig Mountain down slope into the 
Bench and Pierce Road units.   These animals provide excellent wildlife watching 
opportunities as they can be observed from public roads during their daily movements 
or while feeding or resting on the wildlife area. 
 
The LMWA provides critical winter range for these elk herds that likely wandered widely 
around the valley prior to settlement by Euro-Americans.  The winter feed and security 
offered by the habitats of LMWA help in keeping the elk from moving onto private 
agricultural lands and causing damage to crops and/or haystacks.   During severe 
winters, elk may be fed at one, and less often two, locations on the wildlife area.  
Supplemental feeding encourages elk to stay within the wildlife area during times of 
thermal stress and relieves pressure from such concentrated herds on the limited 
natural winter habitat. 
 
Both mule deer (Odocoileus hemionus) and white-tailed deer (Odocoileus virginianus) 
occur year-round on the LMWA.  Both species take advantage of a variety of habitats 
throughout the area to meet their life-history needs.  From the mixed conifer zone of the 
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Glass Hill unit to the robust emergent vegetation of the wetlands, deer can be found 
virtually anywhere on the LMWA. 
 
A small herd of pronghorn (Antilocapra americana) have also become year-round 
residents of the LMWA.  Up until 2000, pronghorns generally moved onto the wildlife 
area in the spring and stayed a few weeks until after their fawns were born.  They then 
moved off the area to higher elevation pastures to the southeast.  Since 2001, 
pronghorns have begun to stay on LMWA year-round.   As many as 29 pronghorns 
have spent the winter on the area where their preference for open fields, usually visible 
from public roads, creates excellent viewing opportunities for the public. 
 
Furbearers present on LMWA include beaver (Castor canadensis), bobcat (Lynx rufus), 
mink (Mustela vison), muskrat (Ondatra zibethicus), and raccoon (Procyon lotor). 
Muskrats are especially numerous throughout LMWA wetlands.  This species provides 
considerable habitat benefits through vegetation clipping and house construction, but 
may cause problems due to burrowing activity and den construction in dikes and levees.  
However, given that most of the wetlands on Ladd Marsh dry out each summer, habitat 
limitations serve to somewhat regulate muskrat populations and problems with them are 
minimal. 
 
Beavers are thought to have once been abundant in the habitats of LMWA but they 
have been virtually absent from the wildlife area during the past decade.  However, 
recent stream and riparian area restoration activities will, over time, result in an increase 
in the quantity and quality of riparian habitat.  It is expected that beavers will take 
advantage of those improvements and re-colonize LMWA in the future. 
 
Bobcats occur primarily on Glass Hill but may venture into the lowlands on occasion. 
Raccoons and mink are both relatively common and can be significant predators on 
ground-nesting birds and their eggs. 
 
Species that occur in relatively high numbers include coyote (Canis latrans), striped 
skunk (Mephitus mephitus), long-tailed weasel (Mustela frenata), mountain cottontail 
(Sylvilagus nuttallii), Belding’s (Spermophilus beecheyi) and Columbian (S. 
columbianus) ground squirrels, northern pocket gopher (Thomomys talpoides) and a 
variety of small rodents and shrews (species occurrence or abundance is unclear). 
 
Species that occur but are less numerous include river otter (Lontra canadensis), 
badger (Taxidea taxus), yellow-bellied marmot (Marmota flaviventris), porcupine 
(Erethizon dorsatum), black bear (Ursus americanus) and cougar (Puma concolor).  
Black bear and cougar are found primarily on Glass Hill but occasionally wander down 
into the lowlands, presumably in search of food. 
 
Additionally, Glass Hill provides habitat for red squirrel (Tamiasciurus hudsonicus), fox 
squirrel (Sciurus niger), yellow pine chipmunk (Tamias amoenus) and, likely but not 
verified, northern flying squirrel (Glaucomys sabrinus) and bushy-tailed woodrat 
(Neotoma cinerea). 
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Five bat species have been confirmed on LMWA: fringed myotis (Myotis thysanodes), 
little brown bat (Myotis lucifugus), long-legged bat (Myotis volans), big brown bat 
(Eptesicus fuscus) and Yuma myotis (Myotis yumanensis).  These bats forage 
extensively throughout the area consuming vast numbers of night-flying insects.  Many 
of the area’s numerous old barns and outbuildings provide suitable roost sites although 
no maternity roosts or hibernacula have been identified.  The fringed myotis, Yuma 
myotis and long-legged bat are all species of conservation concern.  Comprehensive 
surveys to locate potential maternity and hibernation locations would help inform 
management activities to benefit these species. 
 
Amphibians and Reptiles 
Native species of amphibians and reptiles are plentiful on the area, as are introduced 
bullfrogs:  

�x�� Long-toed salamanders (Ambystoma macrodactylum) occur on LMWA and at 
least one major breeding site has been identified. 

�x�� Columbia spotted frog (Rana luteiventris), a federal Candidate species, has been 
documented in several locations on LMWA but just a single breeding site has 
been identified.  The effects of water level and vegetation management on 
spotted frogs within the LMWA are poorly understood.  Research, including 
surveys and/or telemetry studies, will be necessary to locate additional potential 
breeding sites and non-breeding habitat use by this species.  Improved 
knowledge of how spotted frogs utilize the wildlife area will facilitate management 
to benefit this species. 

�x�� Pacific chorus frogs (Pseudacris regilla) are abundant and scattered throughout 
the wildlife area. 

�x�� Great Basin spadefoot toads (Scaphiopus intermontanus) were first documented 
on LMWA in 2003.   Since Union County was not included in the accepted range 
of the species, trapping was conducted in 2005 and both adults and larvae were 
collected and deposited with the vertebrate museum at Eastern Oregon 
University in La Grande.  The new county record was accepted by Herpetological 
Review and published in September, 2005 (Vol. 36, No. 3).  This species has 
been documented in the Peach Road and Conley Lake units of the wildlife area. 

�x�� Western fence lizard (Scelopourus occidentalis) and western skink (Eumeces 
skiltonianus) are known to occur on LMWA although distribution and abundance 
are unknown. 

�x�� At least six species of snake have been observed on LMWA.  These include both 
common and western terrestrial garter snakes (Thamnophis sirtalis and T. 
elegans), gopher snake (Pituophis catenifer), western rattlesnake (Crotalus 
oreganus), racer (Coluber constrictor) and rubber boa (Charina bottae).  These 
species are thought to be widespread in appropriate habitats but abundance is 
unclear.  All of the above species have been observed at two known hibernacula 
within the wildlife area where they apparently hibernate in a mixed-species 
group. 

�x�� Western painted turtle (Chrysemys picta belli) also occurs on the LMWA.  
Abundance and distribution of this species is unclear although an effort was 
begun in 2007, in partnership with Eastern Oregon University, to learn more 
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about how turtles use the habitats of the area.  Additionally, in 2007, a project 
aimed at rescuing painted turtles from a nearby reservoir that was to be drained, 
resulted in the translocation of a total of 56 western painted turtles to LMWA.  
The translocated turtles included both males and females and individuals from 
two years to more than 20 years old.  Little is known about where painted turtles 
nest or where they overwinter on LMWA.  Additionally, there are no records of 
the movements of painted turtles within the wildlife area.  Research is needed to 
answer these questions and ensure that water and vegetation management can 
be adapted to benefit this species.  Western painted turtles are listed as 
Sensitive – Critical in Oregon and are a Conservation Strategy Species. 

�x�� Bullfrogs (Rana catesbeiana), an introduced and invasive species, are 
widespread on LMWA.  They are found in nearly all of the wetland areas and 
reproduce prolifically.  Because of their large size and gape and their voracious 
appetites, bullfrogs are a threat to many native species including spotted frogs 
and painted turtles. 

 
Fish 
Portions of Ladd Creek, including its west, middle and east forks are contained within 
the LMWA.  A wide variety of fish species are found within Ladd Creek and its 
tributaries as shown in Table 2.  Ladd Creek, as it flows through LMWA, is in a low 
gradient unconfined valley that has been highly modified from historic conditions 
(NPPC, 2004).  The stream channels have been extensively ditched and straightened, 
significantly changing the hydrologic function of the system.  Wetlands that were more 
abundant historically in the system served to attenuate and cool stream flows, providing 
better habitat and water quality for once abundant populations of summer steelhead and 
spring Chinook salmon. 
 
While Ladd Creek once provided spawning and rearing habitat for summer steelhead 
and spring Chinook salmon, a combination of altered hydrology, habitat degradation 
and passage barriers led to their current minimal use.  Neither species is currently 
known to spawn in Ladd Creek. Juvenile rearing is limited to winter and spring in the 
lower part of the drainage.  However, habitat restoration efforts on Ladd Creek both on 
and off LMWA are making conditions more suitable for these species.  Barriers to 
migration have been addressed and habitat has been improved along lower Ladd Creek 
on LMWA and efforts are underway to address passage and habitat issues upstream.  It 
is anticipated that within the next decade unrestricted passage will exist throughout this 
system allowing steelhead and spring Chinook to recolonize it up to the potential the 
habitat can provide under modern watershed conditions. 
 
Ladd Creek provides year-round habitat for redband trout and several other native fish 
species including bridgelip sucker, northern pikeminnow, speckled dace, redside shiner 
and chiselmouth.  As native fish adapted to local conditions, all are spring spawners, 
making use of flows when they are abundant.  Both historically and currently, migratory 
fish such as redband trout and bridgelip suckers move throughout the system, seeking 
the most advantageous habitat conditions from season to season.  For redband trout, 
this typically means that they are more widely distributed in the winter and spring 
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months, their distribution shrinking as flows decline and water temperatures increase 
during summer. 
 
The presence of numerous non-native introduced fish is a concern for conservation of 
native fish on LMWA.  All of the centrarchids (bass, crappie) are predatory during a 
significant portion of their life history, potentially foraging on native fish.  In addition, 
introduced species provide competition for both food and space that vary considerably 
depending on many factors.  In light of these concerns, it would be beneficial to see 
reduction in the numbers of introduced fish species within Ladd Creek and the greater 
LMWA.  Within stream environments there is not currently a practical way of effectively 
removing introduced fish without significant impacts to native aquatic organisms.  The 
best method to reduce an introduced warm water species in stream environments is to 
restore habitat to that more conducive to native cold water fish.  Efforts are underway to 
accomplish this.  Standing water environments do provide an opportunity for either 
physical or chemical removal of introduced fish.  Removal of introduced fish species will 
be considered where opportunities exist to capture them from standing waters, and 
there are no pathways for them to recolonize these habitats.  
    
Table 2  Fish species known to inhabit Ladd Creek and its tributaries within the LMWA.  
Common Name Scientific Name Life History 

Stage 
Status – Comments 

Bull trout Salvelinus confluentus Subadult Federal ESA listed: threatened 
State listed: sensitive – critical 

Inland redband 
trout 

Oncorhynchus mykiss All Federal species of concern 
State listed: sensitive –vulnerable 

Spring Chinook 
salmon 

Oncorhynchus 
tshawytscha 

Parr Federal ESA listed: Threatened 
State listed: sensitive – critical 

Bridgelip sucker Catostomus columbianus All Native – common 
Northern 
pikeminnow 

Ptychocheilus 
oregonensis 

All Native – common 

Speckled dace Rhinichthys osculus All Native – common 
Longnose dace Rhinichthys cataractae All Native – common 
Redside shiner Richardsonius balteatus 

balteatus 
All Native – common 

Chiselmouth Acrocheilus alutaceus All Native – common 
Yellow perch Perca flavescens All Introduced – common 
Common carp Cyprinus carpio All Introduced – common 
White crappie Poxomis annularis All Introduced – common 
Black crappie Poxomis nigromaculatis All Introduced – common 
Bluegill Lepomis macrochirus All Introduced – common 
Largemouth bass Micropterus salmoides All Introduced – common 
Smallmouth bass Micropterus dolomieui All Introduced – common 
Warmouth Lepomis gulosis All Introduced – common 
Pumkinseed 
sunfish 

Lepomis gibbosus All Introduced – common 

Brown bullhead Ictalurus nebulosis All Introduced – common 
 

Plants  
Due to the variety of topography (elevation, slope, aspect), hydrology and soils, the 
LMWA supports diverse communities of plant species.  These communities are 
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generally described as habitat types in the discussion beginning on page 9.  Within 
these habitats exist hundreds of species of plants ranging from wetland obiligate 
annuals such as showy downingia (Downingia elegans) and American slough grass 
(Beckmannia syzigachne) to long-lived upland species such as ponderosa pine (Pinus 
ponderosa).  Appendix C  contains the current list of plant species occurring on LMWA; 
this list is incomplete and is added to as species are observed and documented with the 
assistance of Dr. Karen Antell, a botanist and Professor at Eastern Oregon University. 
 
Douglas’ clover (Trifolium douglasii), a federal Species of Concern and Oregon List 1 
Sensitive species, was first observed on LMWA in 2004.  This species has been 
documented from only 5 locations in Oregon and may have been extirpated in 
Washington.  Douglas’ clover grows in damp or wet meadows; surveys by LMWA staff 
and volunteers have documented the species in 3 separate meadows on LMWA.  
Management of these meadows will be aimed at conservation of Douglas’ clover and its 
community associates. 
 
Species of Conservation Concern 
LMWA is host to a number of species listed under the Oregon and Federal Endangered 
Species acts (Table 3).  Federally listed species that occur on LMWA include summer 
steelhead (Oncorhynchus mykiss), Chinook salmon (Oncorhynchus tschawytscha) and 
bull trout (Salvelinus confluentus).  All three have been documented only in low 
numbers in Ladd Creek within LMWA.  However, stream restoration efforts have 
improved, and will continue to improve stream habitat for both of these species creating 
opportunities for increasing numbers to utilize the wildlife area.   
 
There are several species of federal or state concern including Douglas’ clover, 
Columbia spotted frog, western painted turtle, northern goshawk (Accipiter gentilis), 
burrowing owl (Athene cunicularia), bald eagle, great gray owl (Strix nebulosa) 
Swainson’s hawk (Buteo swainsoni), olive-sided flycatcher (Contopus cooperi), willow 
flycatcher (Empidonax trailii adastus), bobolink (Dolichonix oryzivorus), black-necked 
stilt,  greater sandhill crane, yellow-breasted chat (Icteria virens), Franklin’s gull (Larus 
pipixcan), Lewis’ woodpecker (Melanerpes lewis), pileated woodpecker (Dryocopus 
pileatus), white-headed woodpecker (Picoides albolarvatus), long-billed curlew,   
American white pelican (Pelecanus erythrorhynchos), fringed myotis,  long-legged 
myotis, redband trout, Snake River Chinook salmon and bull trout. 
 
Many of these species are summer migrants (Swainson’s hawk, willow flycatcher, 
greater sandhill crane, black-necked stilt, Lewis’ woodpecker, long-billed curlew, olive-
sided flycatcher) and breed on LMWA, some in good numbers.  Others are former 
breeding species (burrowing owl and bobolink) or species that breed in nearby habitats 
with a high likelihood of becoming or returning as breeding species (bald eagle, 
American peregrine falcon).  These species utilize wildlife area habitats during migration 
and the breeding season.  Several species (northern goshawk, pileated woodpecker 
and the bat species) utilize LMWA habitats but their population status and whether they 
breed on the wildlife area is unknown.  Some species (e.g., American white pelican, 
Franklin’s gull) utilize LMWA in relatively low numbers during migration. 
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The species discussed above are strategy species as defined in the 2006 Oregon 
Conservation Strategy.  The Strategy prescribes conservation actions to be 
implemented that contribute to the overall health of strategy habitats and associated 
species.   LMWA’s diverse habitat management actions, activities and programs 
contribute to the conservation of strategy species in the Blue Mountains Ecoregion and 
the Grande Ronde Valley Conservation Opportunity Area. 
 
Table 3. Federal- or State-listed Endangered, Threatened, Candidate and Species of 
Concern potentially present on Ladd Marsh Wildlife Area.  (Federal Status: LE-Endangered; 
LT-Threatened; C-Candidate; SoC-Species of Concern.  State Status: LE-Endangered; LT-Threatened; 
SC-Sensitive; Critical; SV-Sensitive; Vulnerable; SP-Sensitive; peripheral or naturally rare; SU-Sensitive; 
Undetermined Status. Oregon Conservation Strategy (OCS) species present – x; Key Species-X). 

Common Name Scientific Name 
Federal 
Status 

State 
Status OCS 

Amphibians     
     Columbia spotted frog  Rana luteiventris C SU x 
Birds     
     Bufflehead Bucephala albeola  SU X 
     Barrow's Goldeneye Bucephala islandica  SU  
     Horned Grebe Podiceps auritus  SP  
     Red-necked Grebe Podiceps grisegena  SC  

     American White Pelican 
Pelecanus 
erythrorhynchos  SV  

     White-faced Ibis Plegadis chihi SoC   
     Bald Eagle Haliaeetus leucocephalus  LT  
     Northern Goshawk Accipiter gentilis SoC SC  
     Swainson's Hawk Buteo swainsoni  SV  
     Peregrine Falcon Falco peregrinus   x 
     Greater Sandhill Crane Grus canadensis  SV X 
     Black-necked Stilt Himatopus mexicanus  NR  
     Long-billed Curlew Numenius americanus  SV  
     Franklin's Gull Larus pipixcan  SP  
     Black Tern Chlidonias niger SoC   
     Northern Pygmy Owl Glaucidium gnoma  SC  
     Burrowing Owl Athene cunicularia SoC SC  
     Great Gray Owl Strix nebulosa  SV x 
     Lewis' Woodpecker Melanerpes lewis SoC SC x 
     White-headed Woodpecker Picoides albolarvatus SoC SC x 
     Three-toed Woodpecker Picoides tridactylus  SC x 
     Black-backed Woodpecker Picoides arcticus  SC x 
     Pileated Woodpecker Dryocopus pileatus  SV x 
     Olive-sided Flycatcher Contopus coperi SoC SV  
     Willow Flycatcher Empidonax trailii SoC SU  
     Bank Swallow Riparia riparia  SU  
     Yellow-breasted Chat Icteria virens SoC SC x 
     Bobolink Dolichonix oryzivorus  SV X 
Fish     
     Redband Trout Oncorhynchus mykiss SoC SV x 
     Snake R. Summer Steelhead  Oncorhynchus mykiss LT SV X 
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