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Opening Items:
ÅCall to Order
ÅRoll Call
ÅAnnouncements
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Announcements:

ÅReminder to Council and to anyone addressing the Council to please remember 
to state your full name clearly, and no not use the speakerphone feature, as it will 
create feedback.

ÅYou may sign up for email notices by clicking the link on the agenda or the Council 
webpage. 

ÅYou are also welcome to access the online mapping tool and any documents by 
visiting our website.



Announcements continued:

ÅPlease silence your cell phones

ÅtƭŜŀǎŜ ǳǎŜ ǘƘŜ άwŀƛǎŜ ¸ƻǳǊ IŀƴŘέ ŦŜŀǘǳǊŜ ƛƴ ²ŜōŜȄ ǘƻ ǎǇŜŀƪ ŘǳǊƛƴƎ ǘƘŜ ǇǳōƭƛŎ 
comment period, or press *3 to raise your hand if you are participating by 
telephone.

ÅEnergy Facility Council meetings shall be conducted in a respectful and courteous 
manner where everyone is allowed to state their positions at the appropriate times 
consistent with Council rules and procedures. Willful accusatory, offensive, 
insulting, threatening, insolent,or slanderous comments which disrupt the Council 
meeting are not acceptable. Pursuant to Oregon Administrative Rule 345-011-0080, 
any person who engages in unacceptable conduct which disrupts the meeting may 
be expelled.



Consent Calendar

ÅDecember Council Meeting Minutes
ÅCouncil Secretary Report

January 17, 2025

Agenda Item A
(Action Item & Information Item)



Application Process Rulemaking Phase 2 
Tom Jackman Rulemaking Coordinator

January 17, 2025

Agenda Item B
(Public Hearing)
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ÅReview of projected timeline for rulemaking

ÅBackground and overview of proposed rule language

ÅOpportunity for public to make comments
Å In-person testimony (Please fill out a comment card)
ÅTestimony via WebEx
ÅTestimony via phone

Note: There will not be any Q&A offered at this hearing, however any questions related to 
this rulemaking can be directed to Tom Jackman at tom.jackman@energy.oregon.gov. 

Application Process Phase 2 Rulemaking
Public Hearing 

Agenda Overview

mailto:tom.jackman@energy.oregon.gov
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Application Process Phase 2 Rulemaking
Public Hearing 

Event Date

Rulemaking initiated by Council April 19, 2024

Notice of Proposed Rulemaking filed with Sec of StateDec 18, 2024

Public hearing Jan 17, 2025

Public comment ends Feb 5, 2025

Presentation of proposed rule language to Council for 
final consideration 

March 21, 2025 
(est)

Timeline



Application Process Phase 2 Rulemaking
Public Hearing: Background

ÅNot all exhibits are connected to a Council standard
ÅRulemaking addresses this by identifying what information is relevant for the 

various standards

ÅIt can be confusing where information related to a standard is spread 
across parts of exhibits as well as found in multiple exhibits
ÅWe should make it clear what information is for which standard
ÅWe address this in part by combining exhibits into one exhibit where possible
ÅThis will be more fully addressed when we review standards in Phase 3

ÅRules can better explain where the same information is required for 
multiple standards (e.g., where same information is related to scenic and 
recreational areas)
ÅDid part of this with duplicating (verbatim to make it clear the information is 

shared) the materials analysis
ÅWill more fully address this in Phase 3
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Application Process Phase 2 Rulemaking
Public Hearing: Background
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ÅOrganizational Expertise

ÅExhibits A, D, E

ÅStructural Standard

ÅExhibit H

ÅSoil Protection

ÅExhibits G & I

ÅLand Use

ÅExhibit K

ÅProtected Areas

ÅExhibit L

ÅRetirement and Fin.

ÅExhibit M

ÅFish & Wildlife

ÅExhibit P

ÅT&E Species

ÅExhibit Q

ÅScenic Resources

ÅExhibit R

ÅHistoric, Cultural, Arch

ÅExhibit S

ÅRecreation

ÅExhibit T

ÅPublic Services

ÅExhibit U

ÅWildlife Prevention

ÅExhibit V

ÅWaste Management

ÅExhibit W

Current Rule Format



Application Process Phase 2 Rulemaking
Public Hearing: Background
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ÅOrganizational Expertise
ÅOrganizational Expertise 

Exhibit
ÅStructural Standard
ÅStructural Standard Exhibit

ÅSoil Protection
ÅSoil Protection Exhibit

ÅLand Use
ÅLand Use Exhibit

ÅProtected Areas
ÅProtected Areas Exhibit

ÅRetirement and Fin.
ÅRetirement Exhibit

ÅFish & Wildlife
ÅFish & Wildlife Exhibit

ÅT&E Species

ÅT&E Species Exhibit

ÅScenic Resources

ÅScenic Resources Exhibit

ÅHistoric, Cultural, Arch

ÅHistoric, Cultural, Arch Exhibit

ÅRecreational Areas

ÅRecreational Areas Exhibit

ÅPublic Services

ÅPublic Services Exhibit

ÅWildlife Prevention

ÅWildlife Prevention Exhibit

ÅWaste Management

ÅWaste Management Exhibit

Proposed Rule Format



How to Indicate Your Interest in Commenting:

Webinar Participants
The bottom right of the main window is a set of icons: 
/ƭƛŎƪ ƻƴ άtŀǊǘƛŎƛǇŀƴǘǎέ

The bottom right of the participant window is a hand icon, click on the hand:  
Clicking on it again will lower your hand.

Phone Participants
Press *3 on your telephone keypad to raise your hand.
Press *3 again on your telephone keypad to lower your hand.



Prior to testifying, state the following:

ÅFull name with spelling

ÅName of organization or group if you are representing one

ÅProvide any written comments or supplemental materials to a staff 
member 

Application Process Phase 2 Rulemaking
Public Hearing

Testimony



May be submitted until 5:00 pm on February 5, 2025. Written 
comments may be submitted:
ÅVia online siting comment portal: 

https://odoe.powerappsportals.us/en-US/SitingPublicComment/ 
ÅVia email: efsc.rulemaking@oregon.gov  
ÅHand delivery to one of the staff members or by mail to: 
ÅOregon Department of Energy
Å550 Capitol St. NE
ÅSalem, OR, 97301 

Application Process Phase 2 Rulemaking
Public Hearing

Written Comments

https://odoe.powerappsportals.us/en-US/SitingPublicComment/
mailto:efsc.rulemaking@oregon.gov


How to Indicate Your Interest in Commenting:

Webinar Participants
The bottom right of the main window is a set of icons: 
/ƭƛŎƪ ƻƴ άtŀǊǘƛŎƛǇŀƴǘǎέ

The bottom right of the participant window is a hand icon, click on the hand:  
Clicking on it again will lower your hand.

Phone Participants
Press *3 on your telephone keypad to raise your hand.
Press *3 again on your telephone keypad to lower your hand.



Mist Underground Natural Gas Storage Facility 
Request for Amendment 13

 Council Review of Proposed Order, Requests for Contested Case; 
Potential Decision on Final Order 

Sarah Esterson, Senior Policy Advisor

January 17, 2025

Agenda Item C
(Action Item)



Agenda Item Overview

ÅFacility Overview and Site Certificate History

ÅRequest for Amendment 13 (RFA13) Proposed Changes

ÅComments Received on Record of Draft Proposed Order

ÅCouncil Review of Contested Case Requests

ÅCouncil Deliberation/Potential Decision



Mist: Approved Facility
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Certificate Holder
Northwest Natural Gas Company 
(NWN)

Facility Type
Natural Gas 

Capacity
635 million standard cubic feet 
permitted daily natural gas 
throughput

Site Boundary
5,472 acres private land in Columbia 
County, near the town of Mist, 
Oregon.

Facility Overview

Miller Station

North Mist Compressor 
Station (NMCS)

Gas Pipeline

Powerline

Mist

Clatskanie



Mist Facility Request for Amendment 13
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ÅReplace two existing (end of life) 
natural-gas fired turbines;

ÅReplace 1.6 miles of existing (end of 
life) underground distribution 
powerline from Highway 202 to Miller 
Station; and,

Å Increase the fenced boundary of Miller 
Station by adding approximately 7.52 
acres adjacent to the existing station to 
use as a laydown area and permanent 
storage yard. 

RFA13 Proposed Changes to Miller Station



Mist Facility Request for Amendment 13
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¶ Install approximately 2.6 miles of underground 
gas transmission pipelines to connect 3 new 
storage reservoirs to the NMCS;

¶ Add three reciprocating gas fired compressors; 

¶ Add two dehydration trains, new air 
compressor, inlet and outlet coalescing filters, 
two new back-up power generators, fuel gas 
heater, skidded fuel gas regulators, and a 
power transformer;

¶ Add four new buildings: an O&M control 
building, a Power Distribution Center, 
compressor building, dehydration regeneration 
building, and associated equipment.

RFA13 Proposed Changes to North Mist Compressor Station (NMCS)



Mist Facility Request for Amendment 13

21

Preliminary 
Request for 
Amendment

Complete 
Request for 
Amendment

Draft Proposed 
Order/ Complete 

Request for 
Amendment

Proposed Order
Possible 

Contested Case

Final Order and 
Amended Site 

Certificate

Certificate 
Holder

Certificate 
Holder

ODOE ODOE
EFSC 

Hearing 
Officer

ODOE & 
EFSC

Public 
Notice

Agency 
Coordination 

Public 
Comment

We are here

Review Steps
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ÅThe Public Comment period on RFA13 and the Draft Proposed Order (DPO) closed on 
September 19, 2024 at the close of the Public Hearing.

ÅTwo members of the public provided oral comments at the Public Hearing, 10 written 
comments were received, and members of Council also provided comments at the Public 
Hearing. 

ÅCertificate holder provided comments at the Public Hearing, and at their request and 
/ƻǳƴŎƛƭΩǎ ŀǇǇǊƻǾŀƭΣ ǇǊƻǾƛŘŜŘ ǊŜǎǇƻƴǎŜǎ ǘƻ ŎƻƳƳŜƴǘǎ ƻƴ {ŜǇǘŜƳōŜǊ нтΣ нлнпΦ

ÅCouncil reviewed all comments received and the DPO at October 25, 2024 EFSC meeting.

Å5ŜǇŀǊǘƳŜƴǘΩǎ ǎǳƳƳŀǊȅ ŀƴŘ ŜǾŀƭǳŀǘƛƻƴ ƻŦ ŀƭƭ ŎƻƳƳŜƴǘǎΣ ŀƴŘ 5ŜǇŀǊǘƳŜƴǘ ǊŜǎǇƻƴǎŜǎΣ ŀǊŜ  
in Proposed Order (Section II.B.,p. 20-29 and Table A-1, p. 21-26, and relevant sections)

Public Comments and Council Review of  DPO

Mist RFA13 - Council Review of Proposed Order
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ÅStructural Standard (OAR 345-022-0020) ς American Aquifers Letter ς multiple 
submittals

ÅNeed Standard for Non-generating Facility (OAR 345-023-0005) - Green Energy Institute 
and others

ÅPublic Services (OAR-345-022-0110) - Mist-Birkenfeld RFPD Letter

ÅPublic Health and Safety Standards for Surface Facilities Related to Underground Gas 
     Storage Reservoirs (OAR 345-024-0030) ς Council comment  

ÅStandard for Nongenerating Energy Facility (OAR 345-024-0620) ς Council comment

ÅMeans of Compliance for Nongenerating Energy Facilities Standard (OAR 345-024-0630) 
ς Council adopted new offset rate at October 25, 2024 EFSC meeting.

Summary of Relevant Council Standards Applicable to Comments on DPO

Mist RFA13 - Council Review of Proposed Order



Mist RFA13 Council Review of Proposed Order

ÅFind, based on a preponderance of the evidence on the record, and with recommended 
new, amended and existing site certificate conditions, that the site certificate may be 
amended as requested. 

ÅMake the above-noted additional findings of fact, as presented in the Proposed Order, for 
each applicable EFSC Standard.

ÅApprove the Proposed Order as the Final Order, with new, existing, and amended 
conditions, and issue the amended site certificate.

Department Recommends in Proposed Order that Council:



Mist RFA13: Contested Case Request  Review 

The Department received 4 requests for a contested case (6 issues);

1. Cole Souder, Green Energy Institute 
2. Daniel Schatz 
3. Samuel Semerjian 
4. Maria Gibson-Daugherty, American Aquifers

Requests for Contested Case Proceeding



Mist RFA13: Contested Case Request Review 

Council must determine whether the issue was properly raised; if yes, next must determine if 
the request justifies a contested case ς does it raise a significant issue of fact or law 
ǊŜŀǎƻƴŀōƭȅ ƭƛƪŜƭȅ ǘƻ ŀŦŦŜŎǘ /ƻǳƴŎƛƭΩǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴΚ 

The Council then has the following options:

Å Hold a contested case ς ǇǊƻǇŜǊƭȅ ǊŀƛǎŜŘ ƛǎǎǳŜόǎύ ŎƻǳƭŘ ŀŦŦŜŎǘ ǘƘŜ /ƻǳƴŎƛƭΩǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ǘƘŀǘ ŀ ǎǘŀƴŘŀǊŘ ƛǎ 
met

Å Remand Proposed Order to Department ς properly raised issue(s) could be addressed through new findings 
and/or conditions

Å Deny ς ǊŜǉǳŜǎǘ ŘƻŜǎ ƴƻǘ ƛƴŎƭǳŘŜ ǇǊƻǇŜǊƭȅ ǊŀƛǎŜŘ ƛǎǎǳŜόǎύ ƻǊ ǇǊƻǇŜǊƭȅ ǊŀƛǎŜŘ ƛǎǎǳŜ ǿƻǳƭŘ ƴƻǘ ŀŦŦŜŎǘ /ƻǳƴŎƛƭΩǎ 
determination that a standard is met 

Council Options on Each Contested Case Issue



Mist RFA13: Contested Case Request Review 

Factual/Legal Arguments:
ÅPhrase άǘƘŜ Council may ŀŘƻǇǘ ƴŜŜŘ ǎǘŀƴŘŀǊŘǎΦΦέ in the rule provides Council 

authority to adopt and apply a standard during review of a site certificate amendment
ÅInterpretation is supported by structure of the rule, where the rule: 

First, establishes scope of applicability (nongenerating facilities);
Second, requires that Council make findings of need for specific nongenerating facilities; and
ThirdΣ ŜǎǘŀōƭƛǎƘŜǎ ǘƘŀǘ ŦƻǊ άƻǘƘŜǊέ ƴƻƴƎŜƴŜǊŀǘƛƴƎ ŦŀŎƛƭƛǘƛŜǎΣ ǘƘŜȅ Ƴŀȅ ōŜ ǊŜǉǳƛǊŜŘ ǘƻ ŘŜƳƻƴǎǘǊŀǘŜ ƴŜŜŘ ƛŦ ŀ 
standard is adopted for their specific application 

ÅODOE interpretation is inconsistent with statutes; and Supreme Court finding re: B2H (ά²ƘŜƴ ŀ 
rule expressly authorizes an agency to modify a condition to address a specific case, the 
ƳƻŘƛŦƛŎŀǘƛƻƴ ƛǎ ƴƻǘ ŀƴ ŀƳŜƴŘƳŜƴǘ ƻŦ ǘƘŜ ǊǳƭŜέ)

Green Energy Institute (GEI) Issue 1: 

OAR 345-023-0005 (Need Standard) gives Council the authority to apply a need 
standard to RFA 13 without further rulemaking 
  



Mist RFA13: Contested Case Request Review 

Does the issue raise a significant issue of fact or law that justifies a contested case? 
No: 
Å/ƻǳƴŎƛƭΩǎ ǊǳƭŜƳŀƪƛƴƎ ǊŜŎƻǊŘ ŦƻǊ h!w опр-023-лллрόмύ ŀŦŦƛǊƳǎ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘΩǎ 

interpretation that:
ÅThe rule as written was not meant to apply to facilities such as Mist
ÅǘƘŜ ƛƴǘŜƴǘ ƻŦ ǘƘŜ ǇƘǊŀǎŜ άǘƘŜ /ƻǳƴŎƛƭ Ƴŀȅ ŀŘƻǇǘ ƴŜŜŘ ǎǘŀƴŘŀǊŘǎ ŦƻǊ ƻǘƘŜǊ ƴƻƴƎŜƴŜǊŀǘƛƴƎ ŦŀŎƛƭƛǘƛŜǎέ 

is not intended to mean Council would apply a need standard without additional rulemaking

GEI Issue 1: 

OAR 345-023-0005 (Need Standard) gives Council the authority to apply a need 
standard outside of rulemaking 
  



Council Decision - GEI Issue 1

Grant GEI Issue 1

Option 1 

Deny GEI Issue 1, but 
Remand Proposed 
Order to Staff with 
Directed Changes

Option 2

Deny GEI Issue 1

Option 3 - 
Recommended



Mist RFA13: Contested Case Request Review 

Factual/Legal Arguments:

ÅThere is no need for more storage capacity if NWN and Council are 
ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǎǘŀǘŜΩǎ ŜƴŜǊƎȅ ǇƻƭƛŎƛŜǎ
Å59vΩǎ /ƭƛƳŀǘŜ tǊƻǘŜŎǘƛƻƴ tƭŀƴ ŎŀǇǎ DID ŜƳƛǎǎƛƻƴǎ ŀƴŘ ŀǇǇƭƛŜǎ ǘƻ b²b
Åt¦/ ǳǇƘŜƭŘ ƛǘǎ ŘŜŎƛǎƛƻƴ ǘƻ ǇƘŀǎŜ ƻǳǘ b²bΩǎ ƭƛƴŜ ŜȄǘŜƴǎƛƻƴ ŀƭƭƻǿŀƴŎŜ
ÅEO 20-04 directs ODOE to exercise its authority to achieve GHG reductions
ÅHB 3630 requires ODOE to develop an energy strategy 

GEI Issue 2: 

/ƻǳƴŎƛƭ ǎƘƻǳƭŘ ŜȄŜǊŎƛǎŜ ƛǘǎ ŀǳǘƘƻǊƛǘȅ ǘƻ ŀǇǇƭȅ ŀ ƴŜŜŘ ǎǘŀƴŘŀǊŘ ōŀǎŜŘ ƻƴ hǊŜƎƻƴΩǎ 
energy/climate change goals
  



Mist RFA13: Contested Case Request Review 

Does the request raise a significant issue of fact or law that justifies a contested case? No:

Å If Council agrees to deny GEI Issue 1, Issue 2 would also be denied.

GEI Issue 2: 

/ƻǳƴŎƛƭ ǎƘƻǳƭŘ ŜȄŜǊŎƛǎŜ ƛǘǎ ŀǳǘƘƻǊƛǘȅ ǘƻ ŀǇǇƭȅ ŀ ƴŜŜŘ ǎǘŀƴŘŀǊŘ ōŀǎŜŘ ƻƴ hǊŜƎƻƴΩǎ 
energy/climate change goals
  



Council Decision - GEI Issue 2

Grant GEI Issue 2

Option 1 

Deny GEI Issue 2, but 
Remand Proposed 
Order to Staff with 
Directed Changes

Option 2

Deny GEI Issue 2

Option 3 - 
Recommended



Mist RFA13: Contested Case Request Review 

Factual/Legal Arguments:

Å State is unaware of total number, status and locations of onsite wells (cites to 
DOGAMI staff email)

Å 2019 National Energy Technology Lab Report identified that abandoned wells 
at depleted storage reservoirs can result to leakage to neighboring 
formations or atmosphere

Shatz Issue 3: Groundwater contamination potential due to abandoned wells 



Mist RFA13: Contested Case Request Review 

Does the issue raise a significant issue of fact or law that justifies a contested case? No:

Å Issue is not related to changes proposed in RFA13
Å Issue has been evaluated by ODOE and other state agencies (DOGAMI, DEQ, PHMSA), no 

violations

Shatz Issue 3: Groundwater contamination potential due to abandoned Wells 



Council Decision - Issue 3

Grant Issue 3

Option 1 

Deny Issue 3, but 
Remand Proposed 
Order to Staff with 
Directed Changes

Option 2

Deny Issue 3

Option 3 - 
Recommended



Mist RFA13: Contested Case Request Review 

Factual/Legal Arguments:
Å ά.Ŝǎǘ ŀǾŀƛƭŀōƭŜ ǎŎƛŜƴŎŜέ ƴƻǘ ǳǎŜŘ to evaluate geologic hazards and risks

Å USGSΩ 2020 Portland Map was not utilized in the evaluation of geologic hazards

Å Facility site is extremely active; velocity data shows significant rotation occurring beneath 
the gas field

Shatz Issue 4 (Issue 2, 3 and 4): 
Geologic hazards not properly assessed in Exhibit H; Exhibit H is outdated 
according to updated USGS maps created in 2020; surficial geology not 
properly assessed in Exhibit H



Mist RFA13: Contested Case Request Review 

Does the issue raise a significant issue of fact or law that justifies a contested case? No:
ÅStandard requires that reasonably available, not best available, science be relied upon
ÅStandard requires DOGAMI consultation, which occurred (RFA13 Exhibit, Att H-1)
Åb²bΩǎ consultant used the 2014 USGS National Seismic Hazard Model, which accounts for 

crustal rotation and displacement
ÅNWN did not use the USD{ tƻǊǘƭŀƴŘ aŀǇΣ ōǳǘ b²bΩǎ ŜǾŀƭǳŀǘƛƻƴ ŎƻǾŜǊŜŘ ǘƘŜ DŀƭŜǎ /ǊŜŜƪ 

fault and relied upon reasonable sources (LiDAR hillshade model)

Shatz Issue 4 (Issue 2, 3 and 4): 
Geologic hazards not properly assessed in Exhibit H; Exhibit H is outdated 
according to updated USGS maps created in 2020; surficial geology not 
properly assessed in Exhibit H



Council Decision - Issue 4

Grant Issue 4

Option 1 

Deny Issue 4, but 
Remand Proposed 
Order to Staff with 
Directed Changes

Option 2

Deny Issue 4

Option 3 - 
Recommended



Mist RFA13: Contested Case Request Review 

Was the issue properly raised? No, issue not raised on the record of the DPO hearing.

Factual/Legal Arguments
Å5th ǊŜŎƻǊŘ ŎƭƻǎŜŘ ƻƴ hŎǘΦ нрΣ нлнпΤ 5ŜǇŀǊǘƳŜƴǘΩǎ Ŏƻƴǎǳƭǘŀƴǘ ǇǊƻǾƛŘŜŘ ƴŜǿ ƛƴŦƻǊƳŀǘƛƻƴ ƻƴ 

the record after this date, which violates OAR 345-027-0367(7).

 Following the close of the record of the public hearing on the draft proposed order, the Council must 
review the draft proposed order, must consider all comments received on the record of the hearing, 
and may provide comments to the Department regarding the draft proposed order. When the Council 
meets to review a draft proposed order, the Council may not permit the certificate holder, reviewing 
agencies, or the public to comment on any issue that may be the basis for a contested case request.

American Aquifers Issue 5
The draft proposed order process violated OAR 345-027-0367(7).



Mist RFA13: Contested Case Request Review 

Issue was not properly raised. 
Department nevertheless provides a response:
ÅDepartment seeks subject matter expertise from its consultant, Haley-Aldrich, to 

supplement resource constrained reviewing agencies. 
ÅOAR 345-027-0371(1) authorizes the Department to consult with agencies after the close 

of the DPO record, prior to issuance of a proposed order, as provided below: 
 The Department must consider any oral comments made at the public hearing, written 

comments received before the close of the record of the public hearing, agency consultation, 
and any Council comments.

Å¢ƘŜ 5ŜǇŀǊǘƳŜƴǘΩǎ Ŏƻƴǎǳƭǘŀǘƛƻƴ ǿƛǘƘ IŀƭŜȅ-Aldrich to support review of the merits of DPO 
comments, after the record closed, is in compliance with the rule.
ÅTech memo was provided to DOGAMI, intended to support their/ODOE review

American Aquifers Issue 5
The draft proposed order process violated OAR 345-027-0367(7).



Council Decision - Issue 5

Grant Issue 5

Option 1 

Deny Issue 5, but 
Remand Proposed 
Order to Staff with 
Directed Changes

Option 2

Deny Issue 5

Option 3 - 
Recommended



Mist RFA13: Contested Case Request Review 

Factual/Legal Arguments:
ÅHaley-Aldrich employes Dr. Thomas, who is on the governing board of DOGAMI
ÅHaley-Aldrich did not evaluate DPO comments related to balancing determination, 
ŀŘŜǉǳŀŎȅ ƻŦ b²bΩǎ ƳƻƴƛǘƻǊƛƴƎ ǇǊƻƎǊŀƳ ƻǊ ǎŜƛǎƳƛŎ ƘŀȊŀǊŘǎ

Mr. Semerjian/American Aquifer Issue 6
A conflict of interest exists between DOGAMI, the Department and Haley-Aldrich



Mist RFA13: Contested Case Request Review 

Does the request raise a significant issue of fact or law that justifies a contested case? No:
Å Haley-Aldrich is a third-party consultant under an established master contract to provide technical 

services for the Department in evaluation of information submitted.
Å Specific assertions of conflict of interest re: Haley-Aldrich were not made in public comments on 

DPO
Å Dr. Thomas was not involved in the review of DPO comments.

Mr. Semerjian/American Aquifer Issue 6
A conflict of interest exists between DOGAMI, the Department and Haley-Aldrich



Council Decision - Issue 6

Grant Issue 6

Option 1 

Deny Issue 6, but 
Remand Proposed 
Order to Staff with 
Directed Changes

Option 2

Deny Issue 6

Option 3 - 
Recommended



Mist RFA13: Contested Case Request Review 

If Council approves any requests for contested case, the Council will hold 
the Contested Case Hearing at a future Council meeting to be determined.

If a Contested Case Request is Granted by Council



Mist RFA13 ð Council Decision on Proposed Order

If Council does not approve any requests for contested case, Council may make a 
decision on the Final Order:

a. Approve (Department Recommendation).  Adopt the Proposed Order as 
the Final Order, and issue an amended site certificate, subject to the 
recommended findings, conclusions, and conditions of approval in the 
Proposed Order. 

b. Approve with Changes ς The Council may make changes from the 
Proposed Order to the Final Order.

      c. Deny ς The Council may also deny RFA13 with modified findings.

Possible Council Decision on Final Order



Council Options

Approve Proposed 
Order as Final Order

Option 1 - 
Recommended

Approve Proposed 
Order as Final Order, 

with changes

Option 2

Reject Proposed Order

Option 3



Council Deliberation



BREAK



PUBLIC COMMENT

Time Limit ς 7 Minutes per commentor

Agenda Item D
(Information Item)



How to Raise Your Hand in Webex:

Webinar Participants
The bottom right of the main window is a set of icons: 
/ƭƛŎƪ ƻƴ άtŀǊǘƛŎƛǇŀƴǘǎέ

The bottom right of the participant window is a hand icon, click on the hand:  
Clicking on it again will lower your hand.

Phone Participants
Press *3 on your telephone keypad to raise your hand.
Press *3 again on your telephone keypad to lower your hand.



2025 Rulemaking schedule Agenda Item

Tom Jackman, Rulemaking Coordinator

January 17, 2025

Agenda Item E
(Action Item)



Agenda Item Overview

ÅOverview of the Rulemaking Process

ÅReview of 2024 Rulemaking Activity

ÅProposed 2025-2027 Rulemaking Schedule

ÅPublic Comment

ÅCouncil Deliberation 



Overview of Rulemaking Process

Consideration of 
Proposed Rules

Initiation of 
Rulemaking

Stakeholder 
Engagement
(Advice, RAC, 

Public Workshop)

Draft 
Proposed 

Rules

Notice of 
Proposed 

Rulemaking

Public 
Comments & 

Hearing

Draft 
Permanent 

Rules

Adoption of 
Permanent Rules

Permanent 
Administrative 

Order

Council Action

Public Involvement

Staff Recommendation

Notices and Filings

Outreach to  
Tribes, Agencies, & 

Interest Groups



2024 Rulemaking Activity

55

ID Title Status/Next Steps

R223 Standby Generators Rules Adopted

R214 Contested Case Rulemaking Rules Adopted

R202 Research Reactors Rules Adopted

R243 2024 Carbon Offset Rate Rules Adopted

R193 DEQ Solar Noise Rulemaking Rules Adopted (by DEQ)

R243 Amendment Rulemaking Draft Rules Created

R194 Communication w/Tribal Gov Draft Rules Presented to Tribes

R212 Application Process - Phase 2 Completion of Public Comment Period

R222 Radioactive Material Transport FeeForm RAC



Proposed New Projects for 2025

56

ID Subject Matter Consultation Estimated Timeline

R251 Modernization Rulemaking February 2025 ς August 2025

R185 Exemptions RAC March 2025 ς November 2025

R182 General Compliance RAC May 2025 ς December 2025

R252
Application Process Review ς 
Phase 3 (No 1)

RAC July 2025 ς July 2026

R253
Application Process Review ς 
Phase 3 (No 2)

RAC October 2025 ς October 2026



Modernization Rulemaking

/ƻƴǎƛŘŜǊ ƻǇǘƛƻƴǎ ǘƻ ƳƻŘŜǊƴƛȊŜ ǘƘŜ /ƻǳƴŎƛƭ ŀƴŘ 5ŜǇŀǊǘƳŜƴǘΩǎ ŀǇǇƭƛŎŀǘƛƻƴ 

process, including: 

ÅAn examination of hard copy submission requirements;

ÅA review of notice requirementsτincluding for DoDτ; and 

ÅThe possibility of requiring applicants and certificate holders to 

submit GIS data for energy facilities.
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Exemptions Rulemaking

Certain energy facilities are exempt from the requirement to obtain a site 

certificate under ORS 469.320. Depending on the type of facility, the person who 

wishes to claim an exemption may be required to submit an exemption request 

ǎǳōƧŜŎǘ ǘƻ /ƻǳƴŎƛƭΩǎ ǊŜǾƛŜǿ ŀƴŘ ŀǇǇǊƻǾŀƭΦ ¢Ƙƛǎ ǊǳƭŜƳŀƪƛƴƎ ǿƻǳƭŘ ŜǾŀƭǳŀǘŜ ǎŜǾŜǊŀƭ 

outstanding policy questions related to exemptions, including: 

ÅWhether the Council may impose conditions on an exemption;

ÅOngoing monitoring and reporting requirements for exempt facilities; and 

ÅThe process for loss of an exemption.
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Compliance Rulemaking

This project would consist of a review of the rules for construction and 

operation of energy facilities under OAR 345-026-0005 to 345-026-0170.

The rulemaking would focus on improving the clarity and consistency of 

requirements and providing additional specificity for monitoring and 

reporting requirements and timeframes.

59



Application Process Review ς Phase 3

60

PHASE 3 Rulemakings for Council Standards

Standards Grouped by Proposed Rulemaking OAR

Financial Assurance + Organizational Expertise
345-022-0010 + 345-022-0050

{ǘǊǳŎǘǳǊŀƭ {ǘŀƴŘŀǊŘ Ҍ {ƻƛƭ tǊƻǘŜŎǘƛƻƴ
345-022-0020 + 345-022-0022

tǊƻǘŜŎǘŜŘ !ǊŜŀǎ Ҍ {ŎŜƴƛŎ wŜǎƻǳǊŎŜǎ Ҍ wŜŎǊŜŀǘƛƻƴопр-022-ллпл Ҍ опр-022-ллул Ҍ  опр-022-0100

CƛǎƘ ŀƴŘ ²ƛƭŘƭƛŦŜ Iŀōƛǘŀǘ Ҍ ¢ƘǊŜŀǘŜƴŜŘ ŀƴŘ 9ƴŘŀƴƎŜǊŜŘ {ǇŜŎƛŜǎопр-022-ллсл Ҍ опр-022-0070

Waste Minimization + Public Services + Land Use 345-022-лмнл Ҍ опр-022-лммл Ҍ  опр-022-0030

IƛǎǘƻǊƛŎΣ /ǳƭǘǳǊŀƭ ŀƴŘ !ǊŎƘŀŜƻƭƻƎƛŎŀƭ wŜǎƻǳǊŎŜǎ345-022-0090



Proposed Schedule for 2025

2025 RULEMAKING Dec-24 Jan-25 Feb-25 Mar-25 Apr-25 May-25 Jun-25 Jul-25 Aug-25

R212 - Application Process Review - Phase 2 NOPR PC PC CD-AO RM

R194 - Communication with Tribal Governments DPR DPR DPR NOPR PC PC CD-AO RM

R243 - 2024 Site Certificate Amendment DPR DPR DPR DPR DPR DPR NOPR PC PC

R222 - Rad. Material Transport Fees DPR DPR DPR DPR DPR DPR DPR DPR DPR

R251 - Modernization PW PW CI DPR DPR NOPR PC PC CD-AO

R185 - Exemptions PW PW PW CI DPR DPR DPR DPR NOPR

R182 - General Compliance PW PW CI DPR DPR DPR

R252 - Phase 3 (No 1 of 6) PW PW CI DPR

R253 - Phase 3 (No 2 of 6) PW

KEY

PW Preliminary Work - Internal drafting / research / RAC interest surveys

CI Council Initiation - At a Council meeting the Council votes to initiate the rulemaking

DPR Draft Proposed Rules - Department drafts rules, possibly w/ RAC

NOPR Proposed Rules - Review by Council and Filed with SOS

PC Public Comment Period

CD Council Decision

AO Administrative Order - Filing with Secretary of State after Council final decision

RM Record Management - New iteration of rules, cleaning up and finalizing files

Council Meeting



Proposed Projects for 2026
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ID Subject Matter Consultation Estimated Timeline

R205
Mandatory Conditions in Site 
Certificates 

RAC
January 2026 ς October 2026

R216 Natural Hazards Mitigation RAC
March 2026 ς December 2026

R261
Application Process Review ς 
Phase 3 (No 3)

RAC
May 2026 ς May 2027

R262
Application Process Review ς 
Phase 3 (No 4)

RAC
August 2026 ς August 2027



Proposed Projects for 2027+
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Project ID Subject Matter Consultation Estimated Timeline

R271
Application Process Review ς 
Phase 3 (No 5)

RAC January 2027 ς January 2028

R272
Application Process Review ς 
Phase 3 (No 6)

RAC April 2027 ς April 2028



Upcoming 5 -Year Reviews

Project ID Project Name Due Date

R204 Amendment of Site Certificates
Complete by 

1/28/2025

R183 Solar Photovoltaic Power Generation Facilities Complete by 

6/20/2025

R207 Safe Public Meetings and Hearings
Complete by 

10/23/2025

R195 Radioactive Materials Enforcement
Complete by 

2/26/2026
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5 Year Review: 2020 Amendment of Site 
Certificates Rulemaking

ω ²ƘŜǘƘŜǊ ǘƘŜ ǊǳƭŜ Ƙŀǎ ƘŀŘ ǘƘŜ ƛƴǘŜƴŘŜŘ ŜŦŦŜŎǘΤ 

ω ²ƘŜǘƘŜǊ ǘƘŜ ŀƴǘƛŎƛǇŀǘŜŘ ŦƛǎŎŀƭ ƛƳǇŀŎǘ ƻŦ ǘƘŜ ǊǳƭŜ ǿŀǎ ǳƴŘŜǊŜǎǘƛƳŀǘŜŘ ƻǊ 
overestimated; 

ω ²ƘŜǘƘŜǊ ǎǳōǎŜǉǳŜƴǘ ŎƘŀƴƎŜǎ ƛƴ ǘƘŜ ƭŀǿ ǊŜǉǳƛǊŜ ǘƘŀǘ ǘƘŜ ǊǳƭŜ ōŜ ǊŜǇŜŀƭŜŘ 
or amended; 

ω ²ƘŜǘƘŜǊ ǘƘŜǊŜ ƛǎ ŎƻƴǘƛƴǳŜŘ ƴŜŜŘ ŦƻǊ ǘƘŜ ǊǳƭŜΤ ŀƴŘ 

ω ²Ƙŀǘ ƛƳǇŀŎǘǎ ǘƘŜ ǊǳƭŜ Ƙŀǎ ƻƴ ǎƳŀƭƭ ōǳǎƛƴŜǎǎŜǎΦ



PUBLIC COMMENT

Public Comments on 
Rulemaking Schedule



How to Raise Your Hand in Webex:

Webinar Participants
The bottom right of the main window is a set of icons: 
/ƭƛŎƪ ƻƴ άtŀǊǘƛŎƛǇŀƴǘǎέ

The bottom right of the participant window is a hand icon, click on the hand:  
Clicking on it again will lower your hand.

Phone Participants
Press *3 on your telephone keypad to raise your hand.
Press *3 again on your telephone keypad to lower your hand.



Council Options ð Rulemaking Schedule

Approve the proposed 
rulemaking schedule as 
presented with Phase 3 

Prioritization 

Option 1 - 
Recommended

Approve the proposed 
rulemaking schedule 

with Phase 3 
Prioritization and 

changes

Option 2



Council Deliberation



Council Options ð 2020 Amendment Rulemaking 
5 Year Review

Approve the 5 Year 
Review of Amendment 

Rulemaking as 
presented 

Option 1 - 
Recommended

Approve the 5 Year 
Review of Amendment 

Rulemaking with 
changes

Option 2

Reject the 5 Year 
Review of Amendment 

Rulemaking

Option 3



Council Deliberation



WORKING LUNCH BREAK



Fish and Wildlife Habitat Standard Review -  
Sarah Esterson, Senior Policy Advisor and Jeremy Thompson, ODFW Energy 

Coordinator

January 17, 2025

Agenda Item F
(Information Item)



Fish and Wildlife Habitat Standard

ÅRegulatory/Process Background
o Requirements

o Agency Coordination and Review

ÅODFW Updates
o Solar Guidelines

o Sage Grouse Mapping

o Priority Wildlife Corridor Areas

OAR 345-022-0060



Fish and Wildlife Habitat Standard ð 
Reg Background

The Energy Facility Siting Council adopted the Fish and Wildlife Habitat standard, at OAR 345-
022-0060, which requires the following:

 To issue a site certificate, the Council must find that the design, construction and 
operation of the facility, taking into account mitigation, are consistent with: 

(1)The general fish and wildlife habitat mitigation goals and standards of OAR 635-415-0025(1) 
through (6) in effect as of February 24, 2017, and 

(2)For energy facilities that impact sage-grouse habitat, the sage-grouse specific habitat mitigation 
requirements of the Greater Sage-Grouse Conservation Strategy for Oregon at OAR 635-415-0025(7) 
and OAR 635-140-0000 through -0025 in effect as of February 24, 2017.

OAR 345-022-0060



Fish and Wildlife Habitat Standard ð 
Reg Background

These are the words of the standard, but what does it mean?

Design, construction and operation of the facility, taking into account mitigation, are 
consistent with: 

ü The general fish and wildlife habitat mitigation goals and standards of OAR 635-415-
0025(1) through (6) in effect as of February 24, 2017, and 

üFor energy facilities that impact sage-grouse habitat, the sage-grouse specific habitat 
mitigation requirements of the Greater Sage-Grouse Conservation Strategy for Oregon at 
OAR 635-415-0025(7) and OAR 635-140-0000 through -0025 in effect as of February 24, 
2017.

OAR 345-022-0060



Fish and Wildlife Habitat Standard ð 
Reg Background

These are the words of the standard, but what does it mean?

OAR 345-022-0060

Phase Wildlife/Habitat Impact Avoidance Wildlife/Habitat Impact Mitigation

Design Setbacks/no build areas --

Construction

Restricted work timeframes during 
sensitive season

Working training

Confirmation surveys to ensure 
avoidance of known species locations

--

Operation
Short- and long-term wildlife 
monitoring/impact assessment with 
mitigation trigger

Long-term conservation/protection and 
enhancement of offsite mitigation area 



Fish and Wildlife Habitat Mitigation Goals

Facility Site > Evaluated to determine Habitat Categorization > impacted habitat must 
be mitigated in accordance with category goal

Evaluation

Habitat 

Category
Definition Goal for Mitigation Mitigation Strategy

1 Essential, limited, and irreplaceable habitatNo loss of habitat quantity or quality Avoidance

2 Essential and limited habitat

No net loss of habitat quantity or 

quality and to provide a net benefit of 

habitat quantity or quality

In-kind, in-proximity mitigation

3
Essential habitat, or important and limited 

habitat

No net loss of habitat quantity or 

quality
In-kind, in-proximity mitigation

4 Important habitat
No net loss of habitat quantity or 

quality

In-kind or out-of-kind, in-proximity or off-

proximity mitigation

5
Habitat having high potential to become 

either essential or important habitat

Net benefit in habitat quantity or 

quality
Actions that improve habitat conditions

6
Habitat that has low potential to become 

essential or important habitat
Minimize impacts

Minimize direct habitat loss and avoid off-

site impacts



Fish and Wildlife Habitat Mitigation Plans

EFSC has regulatory oversight for 24 habitat mitigation areas

ÅSize: 1-20 acres for wind facilities; up to 1,800 acres for solar facility

ÅLocation: Eastern Oregon (Sherman, Gilliam, Morrow, Umatilla, Wasco)

ÅType: Conservation easement on private property (permittee responsible); long-term 
stewardship agreement with land trust (third-party payment to provide)

ÅTypical Enhancements: Native plant restoration, juniper thinning, shrub planting; noxious 
weed treatment

Approved/Operating Facilities 



Energy Facility Siting Process

Notice of 
Intent

Project 
Order

Application 
(pASC, ASC)

Draft 
Proposed 

Order

Proposed 
Order

Contested 
Case

Final Order 
and Site 

Certificate

Applicant ApplicantODOE ODOE ODOE
Hearing 
Officer

ODOE & 
EFSC

Public 
Comment

Agency 
Coordination 

Agency 
Coordination 

Public 
Comment

Agency 
Coordination 
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Agency Coordination

Agency 
Coordination
 - 2 Distinct 

Phases Agency 
Coordination 



Energy Facility Compliance Process

Preconstruction

(Mit Plan Finalization)

Construction

(Issues/Exceptions/Mit 
Plan Amendments)

Operations

(Mit Plan Amendments)

Cert Holder

ODOE

Agency 
Coordination 
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Agency Coordination

Cert Holder

ODOE/EFSC

Agency 
Coordination 

Cert Holder

ODOE/EFSC

Agency 
Coordination 



Updates  from  ODFW

ÅCOMPASS ς Priority Wildlife Corridor Areas

ÅSolar Siting Guidelines

New from ODFW



Mule Deer High Use Migration Corridors



Priority Wildlife Connectivity Areas (PWCAs)

Å PWCAs represent the 
parts of Oregon that 
have the highest 
overall value for 
facilitating wildlife 
movement

Å PWCAs are not  
species-specific



PWCA Example - Yellow Rosebush

ÅWorked heavily with 
project proponent

Å Specific site visit with 
all parties to assess 
project design and 
impacts to animal 
movement

Å Applicant adapted 
fencing and project 
layout within pASC to 
avoid and minimize 
impacts to PWCA 
functional habitat



Priority Wildlife Connectivity Areas (PWCAs)



Updated Sage Grouse Mapping



ODFW Solar Siting Guidelines



The Project Review Process

ÅStep 1- Exploratory Planning

ÅStep 2-Preliminary Project Planning

ÅStep 3- Early Project Consultation with ODFW

ÅStep 4- Addressing Wildlife in the PV Solar Application

ÅStep 5- Implementation of Mitigation

ÅStep 6- Fish, Wildlife and Habitat Monitoring, Data Analysis
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Early Project Consultation with ODFW

ÅAssumes this step will generally coincide with notice to county or in 
conjunction with NOI to ODOE

ÅBaseline information ODFW will generally request with permit 
application: 
ÅLocation, Description, Initial Biological Assessment

ÅDescribes information ODFW will provide in Preliminary Review:
ÅBiological values, Known Resources, Sage-Grouse, Minimization and Mitigation 

to the extent of knowledge available

ÅPathway varies based on interactions in Step 1 and 2
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Implementation of Mitigation

ÅHighlights ODFW Mitigation Plan language of mitigation occurring 
concurrent or prior to disturbance
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Appendices

ÅProvides clearinghouse for current recommendations, survey protocol, 
considerations, etc.
ÅExamples include fencing recommendations, raptor disturbance timing chart 

and many others

ÅConcept is that it is easier to update an appendix, so as data and current 
recommendations evolve this portion of document will change accordingly

ÅWork in progress: providing specific survey recommendations for common 
species (i.e. WGS) requested in permitting process
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Mitigation Solutions



In-Lieu Fee
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Mitigation 
Ratio

Initial 
Restoration

Long Term 
Maintenance

M * (R + L + V + S)

Land Value

Stewardship 
Endowment



Mitigation Banks

Å Common in wetland 
mitigation in OR

Å First used in EFSC project 
for B2H*

Å Final approval of credits 
in Northern Great Basin 
in coming months



DRAFT ODFW MITGATION BANK EXHIBITS

ÅExhibit A  - Bank Location Maps:

ÅExhibit B  - Service Area Maps and Descriptions:

ÅExhibit C  - Bank Management and Operation Documents

ÅExhibit D  - Real Estate Records and Assurances

ÅExhibit E  - Bank Credits and Credit Transfers

ÅExhibit F  - Phase I Environmental Site Assessment

ÅExhibit G - Minerals Estate
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Keys to Mitigation Moving Forward

ÅEarly engagement 

ÅLandowner/Site opportunities

ÅLessons learned

ÅEvaluate risk and uncertainty

ÅDurability

ÅFocus on collaboration
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Compliance Update for July 2024-January 2025

Sarah Esterson, Senior Policy Advisor; Bibi Bartley, Operations and Policy 
Analyst; Duane Kilsdonk, Compliance Officer

January 17, 2025

Agenda Item G
(Information Item)



Compliance Program Rules ð What We Do

ÅCompliance Plans ς Spreadsheet with conditions organized by phase
ÅSemi-Annual and Annual Reports
ÅConstruction ς submitted every six months for prior six months
ÅOperation ς  submitted by the end of April for the prior 12-months

ÅInspections
ÅConstruction ς monthly, virtual and in-person
ÅOperations ς annual, virtual and in-person

ÅIncidents and Non-Compliance Issues
ÅReported by certificate holder, identified by Department/consultant or through a request for an 

inspection 
ÅAddressed through reporting and corrective actions

OAR 345 Division 26



Compliance Program Overview

Compliance

Pre-
Construction

Construction Operations Retirement

1243 hours 
= 0.75 FTE

672 hours 
= 0.40 FTE

3185 
hours = 
1.91 FTE

174
hours = 
0.10 FTE

ADRs

153 hours 
= 0.09 FTE

Incidents

48 hours 



Preconstruction Updates

Boardman to Hemingway Transmission Line: 

ÅPreconstruction duration: 24 months 

ÅCondition count: 70 conditions 

Å6 month workload: 624 Hours



Preconstruction Updates

Leaning Juniper IIA Wind Power Facility Repower: 

ÅPreconstruction duration: 6 months 

ÅCondition count: 60 conditions 

Å6 month workload: 18 hours  



Preconstruction ADR: What is it and Why

ADR = Amendment Determination Request

ÅTypically come in between preconstruction and construction 

ÅWhen certificate holds discover new factors that need to be considered 
within their construction planning, they submit an ADR

ÅAbbreviated application process which is built off the foundation of work 
already done throughout the application



Construction: 2024 Projects

Bakeoven Solar Project
Å Type: 60 MW Solar 
Å Completion: Estimated Q1 2025 

Daybreak Solar Project 
Å Type: 140 MW Solar
Å Completion: Estimated Q1 2025 

Wheatridge Renewable Energy Facility East
Å Type: 200 MW Wind 
Å Completion: Estimated Q4 2025



Construction: Wheatridge East

Inspections: 
ÅTeam has performed monthly inspections and additional inspections as 

needed since August 2024 
ÅTeam holds weekly calls with certificate holder 
ÅMonthly calls with county primarily re: weed control 

Issues: 
ÅNo major issues in past 6 months
ÅInitial issues at start of construction have been addressed and have not been 

repeated 



Construction: Wheatridge East



Construction: Wheatridge East 



Construction: Bakeoven



Construction: Daybreak


