SITE CERTIFICATE
FOR THE

KLAMATH COGENERATION PROJECT

This Site Certificate for the Klamath Cogeneration Project (KCP or
Facility) 1is issued and executed iIn the manner provided by ORS
Chapter 469, by and between the State of Oregon (State), acting by
and through its Energy Facility Siting Council (EFSC or Council),
and the city of Klamath Falls, Oregon (City).

The findings of fact, reasoning and conclusions of law underlying
the terms and conditions of this Site Certificate are set forth iIn
the Council®s Final Order for the KCP which was granted on August
15, 1997 and which by this reference is iIncorporated herein.

The terms used in this Site Certificate shall have the same meaning
set forth in ORS 469.300 and Oregon Administrative Rules (0OAR)
345-01-010, except where otherwise stated or where the context

clearly iIndicates otherwise. "Office"™ means the Office of Energy
within the Oregon Department of Consumer and Business Services
(DCBS) .

I. SITE CERTIFICATION

A. To the extent authorized by State law and subject to the
conditions set forth herein, the State approves and authorizes
the City to construct, operate and retire a natural gas-fired
combustion turbine cogeneration energy facility, together with
certain related or supporting facilities, at the site as
described i1n section 1l of this Site Certificate, near Klamath
Falls, Oregon. ORS 469.401(1).

B. The Site Certificate shall be effective until 1t Is terminated
pursuant to OAR 345-27-110, or the rules iIn effect on the date
that terminiation is sought, or until the Site Certificate is
revoked pursuant to ORS 469.440 and OAR 345-29-100, or the
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statutes and rules in effect on the date that revocation is
ordered. ORS 469.401(1)

This Site Certificate does not address, and is not binding
with respect to, matters which were not addressed iIn the
Council®s Final Order. These matters include but are not
limited to: building code compliance, wage, hour and other
labor regulations, local government fees and charges, and
other design or operational issues that do not relate to
siting the Facility (ORS 469.401(4)); and permits issued under
statutes and rules for which the decision on compliance has
been delegated by the Federal government to a state agency
other than the Council. 469.503(3). These are identified in
section V. of this Site Certificate.

Both the State and the City shall abide by local ordinances
and state law and the rules of the Council in effect on the
date this Site Certificate is executed. ORS 469.401(2). 1In
addition, upon a clear showing of a significant threat to the
public health, safety or the environment that requires
application of later-adopted laws or rules, the Council may
require compliance with such later-adopted laws or rulles. ORS
469.401(2).

For a permit, license or other approval addressed in and
governed by this Site Certificate, the City shall comply with
applicable state and federal laws adopted in the future to the
extent that such compliance is required under the respective
state agency statutes and rules. ORS 469.401(2).

Subject to the conditions herein, this Site Certificate binds
the State and all counties, cities and political subdivisions
in this State as to the approval of the site and the
construction, operation and retirement of the Facility as to
matters that are addressed i1In and governed by this Site
Certificate. ORS 469.401(3).

Each affected state agency, county, city and political
subdivision in Oregon with authority to issue a permit,
license or other approval addressed iIn or governed by this
Site Certificate shall, upon submission of the proper
application and payment of the proper fees, but without
hearings or other proceedings, issue such permit, license or
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other approval subject only to conditions set forth in this
Site Certificate. ORS 469.401(3).

H. After issuance of this Site Certificate, each state agency or
local government agency that issues a permit, license or other
approval for the KCP shall continue to exercise enforcement
authority over such permit, license or other approval. ORS
469.401(3).-

l. After 1issuance of this Site Certificate, the Council shall
have continuing authority over the site and may inspect, or
direct the Office to inspect, or regquest another state agency
or local government to inspect, the site at any time in order
to assure that the Facility i1s being operated consistently
with the terms and conditions of this Site Certificate. ORS
469.430.

I1. DESCRIPTION OF THE FACILITY AND SITE

In the event of a conflict between the descriptions of the Facility
in this Site Certificate and the Council®s Final Order, this Site
Certificate shall control.

A. Description of the Proposed Facility

A_1l. The Energy Facility

Major Structures and Equipment

The energy facility is a single, combined-cycle combustion turbine
cogeneration fTacility. It i1s capable of producing about 300
megawatts (net) of electricity while providing about 200,000 Ibs.
per hour of steam to off-site industrial use. The energy facility
will burn primarily natural gas, but may burn low-sulfur oil as a
backup fuel. The estimated life of the energy facility is at least
30 years. The energy facility i1s shown in the ASC, Fig. B-3 which
is included i1n this Site Certificate as appendix A.

The energy facility consists of three major pieces of equipment:
one combustion turbine (CT), one heat recovery steam generator
(HRSG), and one steam turbine generator.

The energy facility includes a turbine generator building about 70
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feet tall and related structures; an approximately 110-foot-high
heat recovery steam generator building; a 150-foot-high emission
stack; a mechanical evaporation cooling tower about 50 feet tall;
an auxiliary boiler with an approximately 75-foot-high stack; an
approximately 60- foot-high, above-ground 2,500,000 gallon fuel oil
storage tank; an electrical substation with outdoor transformers
and switches; an approximately 290-foot by 290-foot stormwater
retention/evaporation pond; on-site parking; and a variety of
storage tanks and other structures.

The energy Tacility includes four major systems: the power
generation system, the cycle cooling system, the control system,
and the electric and transmission system.

The power generation system includes three primary components: the
combustion turbine generator, the HRSG, and the steam turbine
generator.

The cycle cooling system includes a water-cooled steam surface
condenser, an evaporative mechanical i1nduced draft cooling tower
consisting of approximately four cells, boiler and cooling tower
water chemical treatment systems, and a component cooling system.

The control system includes distributed control systems, an
uninterruptible power supply, and an instrument air system.

The electric and transmission system includes an electric power
system and a 230 kV electric transmission line to the Klamath Falls
substation.

The energy facility also includes NOX control systems, a continuous
emissions monitoring system, a Tfire protection system, water
treatment systems and a stormwater drainage system.

Capacity and Output

The energy facility has an expected nominal generating capacity at
annual average conditions of about 300 MW (net) with 200,000 pounds
per hour process steam flow to off-site industrial use. The actual
capacity and output will vary depending on actual ambient
conditions (especially temperature) and operating considerations.
The expected ratings of the energy facility at annual average
conditions (48 degrees F) adjusted to site elevation are (See ASC,
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Exhibit B, p. 11, November 6, 1996):

Gross power output iIs estimated to be about 328 MW at zero
steam to off-site industrial use, 315 MW at 143,400 pounds per
hour steam to off-site industrial use, and 310 MW at 200,000
pounds per hour steam to off-site iIndustrial use. Minimum
expected gross generation is 157 MW based on 315 MW gross
output.

Net power output is estimated to be about 318 MW at zero steam
to off-site industrial use, 305 MW at 143,400 pounds per hour
steam to off-site industrial use, and 300 MW at 200,000 pounds
per hour steam to off-site industrial use.

The energy facility will be designed to achieve a capacity factor
in excess of 93 percent. Actual capacity factor would depend on
dispatch of the facility, operating and maintenance considerations,
and other factors. The forced outage rate for the proposed energy
facility 1s expected to be about two percent.

The energy facility will be designed to operate as a dispatchable
facility capable of stable operation from at least 50 up to 100
percent of its rated output and with multiple starts.

Water Use

The energy facility will reuse treated effluent from the City of
Klamath Falls®™ Spring Street Wastewater Treatment Plant (SSWTP) for
its major source of water. This water will be used 1In the cooling
tower system for evaporative cooling. The energy fTacility is
estimated to use about 1,211 gallons per minute (gpm) (about 1.74
million gallons per day) of treated effluent on an annual average
basis. (See January 2, 1997 letter from RMI to OE, page 2 and
Figures B-1 and F-1, which are 1iIn appendix D to this Site
Certificate)

The energy facility will obtain good quality water from the city of
Klamath Falls® existing municipal water supply system. The energy
facility i1s estimated to use about 160 gpm (about 0.23 million
gallons per day) of this water on an annual average basis.

The proposed energy facility would obtain good quality water from
Collins to make steam for Collins. The proposed energy facility is
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estimated to use about 400 gpm of Collins®™ water on an annual
average basis. This water would reduce by an equal amount the
amount of water that Collins uses to make its own steam. Of the
400 gpm, 200 gpm would be condensed steam and 200 gpm would be from
a Collins®™ groundwater well.

The energy facility will dispose of i1ts wastewater (both process
wastewater and sanitary wastewater) to the SSWTP. The energy
facility is estimated to produce about 444 gpm (about 0.64 million
gallons per day) of wastewater on an annual average basis.

A.2. Related or Supporting Facilities

The fTacility will include the following related or supporting
facilities:

A steam pipeline to carry steam from the energy facility to the
Collins plant and a pipeline to return condensed steam and water to
the energy facility. The steam line will be above ground, about 18
inches 1n diameter and about a mile long. The return line will be
above ground, about six Inches in diameter and about one mile long.

A natural gas 1interconnection with Pacific Gas Transmission
Company®s recently built Medford Lateral natural gas pipeline which
crosses Collins property adjacent to the energy facility site. The
interconnection will be about 12 inches iIn diameter and less than
300 feet long.

A new 230 kilovolt ("kV') electric transmission line from the
energy facility to the PP&L Klamath Falls substation. The line will
be about four miles long. It will consist primarily of H-frame
wood pole structures about 75 feet high, but may i1nclude some
single-pole steel structures about 95 feet high. Taller structures
might be required under special conditions such as highway
crossings, angle points or to address property owner concerns. The
single-pole steel structures will be a brownish color with a
non-reflective surface.

A new underground pipeline to supply cooling water to the energy
facility. The pipeline will carry treated wastewater from the
Klamath Falls Spring Street Wastewater Treatment Plant. It will be
about 14 to 16 inches i1n diameter and about six miles long.
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A new underground pipeline to return wastewater from the energy
facility to the City"s existing sewer system. This line will be
about eight inches In diameter and about two miles long.

A new underground water line to supply good quality water to the
energy facility from the City"s existing water system. This line
will be about six Inches iIn diameter and about two miles long.

B. Location of the Proposed Facility
B.1. The Energy Facility Site

The energy facility site is about one-half mile west of the U.S.
Highway 97 bridge over the Klamath River. It is on about 15 acres
of land owned by Collins Products. The site is within Klamath
County and 1i1s outside the City limits and the Urban Growth
Boundary. The site is iIn Section 18 of Township 39 South, Range 9
East, in Klamath County, Oregon. The location of the faciity Iis
shown 1n the ASC, Fig. C-1 which 1is 1included in this Site
Certificate as appendix B.

B.2. Related or Supporting Facility Sites

The routes of the related or supporting facilities are shown in the
ASC, Fig C-1 which i1s included in this Site Certificate as appendix
B.

The route of the steam and condensate return pipelines is entirely
on land owned by Collins. It runs between the energy facility and
the Collins plant to the southwest. It is within Section 18 of
Township 39 South, Range 9 East, and Sections 13 and 24 of Township
39 South, Range 8 East.

The route of the natural gas interconnection is entirely on Collins
property. It 1s immediately south of the energy facility. It is
within Section 18 of Township 39 South, Range 9 East.

The route of the new 230 kV electric transmission line runs north
and east from the energy facility site across Heavy Industrial
zoned land, continues north between Highway 97 and the Stewart
Lennox subdivision, crosses Highways 66 and 140, travels northwest
in the Highway 140 right-of-way and then continues north until it
reaches an existing PP&L transmission line (Line 59) which runs
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east and west. At this point the new line turns east and runs
parallel to the southern side of the existing PP&L Line 59 until i1t
reaches PP&L"s Klamath Falls substation northeast of Memorial Park.
The line i1s within Sections 18, 7 and 8 of Township 39 South,
Range 9 East.

The route of the underground cooling water supply pipeline begins
at the city of Klamath Falls Spring Street Wastewater Treatment
Plant. Within City limits, the route is within existing City
street rights-of-way. It crosses the Link River attached to the
underside of an existing bridge near the north end of Lake Ewauna.
Upon leaving City limits, the route follows an existing roadway
corridor. Near Memorial Park, i1t follows an existing City sewer
force main easement to Highway 97 and then runs within Highway 97
right-of-way until i1t reaches Collins property. From this point it
crosses Collins property to the energy facility site. The route 1is
within Sections 32 and 33 of Township 38 South, Range 9 East, and
Sections 5, 8, 7 and 18 of Township 39 South, Range 9 East.

The entire length of the route of the underground wastewater return
pipeline is next to the cooling water supply pipeline. 1t begins
at the energy facility, crosses Collins property and joins Highway
97 right-of-way just north of the bridge across the Klamath River.
From there i1t follows Highway 97 right-of-way north to the
intersection with Highway 66. Near the Highway 66 intersection, It
connects into the City"s existing sewer force main. It is within
Sections 18 and 7 of Township 39 South, Range 9 East.

The route of the underground potable water line begins at an
existing City potable water main near the intersection of Highway
66 and Weyerhaeuser Road. The route is within existing county
street rights-of-way from Highway 66 along Weyerhaeuser Road until
it reaches Collins property. It then goes east across Collins
property to the energy facility site. It is within Section 13 of
Township 39 South, Range 8 East, and Section 18 of Township 39
South, Range 9 East.

1. CONDITIONS REQUIRED BY COUNCIL RULES

The fTollowing conditions proposed for inclusion iIn this Site
Certificate are specifically required by OAR 345-27-020 (Mandatory
Conditions iIn Site Certificates), OAR 345-27-023 (Site Specific
Conditions), OAR 345-27-028 (Monitoring Conditions), OAR 345-24-060
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(Public Health and Safety Standards for Pipelines), OAR 345-24-090
(Design Standards for Transmission Lines) and in OAR 345, division
26 (Construction and Operation Rules for Facilities) to address
Facility and site-specific conditions and requirements. These
conditions shall apply In addition to, and should be read together
with, the additional specific conditions In section 1V of this Site
Certificate to ensure compliance with the standards, statutes and
rules described in ORS 469.501 and 469.503.

In addition to all other conditions stated 1in this Site
Certificate, the City is subject to all conditions and requirements
contained iIn the rules of the EFSC and local ordinances and state
law in effect on the date this Site Certificate Is executed, except
that upon a clear showing of a significant threat to the public
health, safety or the environment that requires application of
later-adopted laws or rules, the Council may require compliance
with such later-adopted laws or rules. ORS 469.401(2).

In the event any of the conditions in this Site Certificate
conflict with or are inconsistent with a requirement in OAR chapter
345, or a condition In the Council®s Final Order, this Site
Certificate shall control.

The Council recognizes that many specific tasks related to the
design, construction, operation and retirement of the Facility will
be undertaken by the City"s agents or contractors. However, the
City, as the Site Certificate holder, shall be responsible for
ensuring compliance with all provisions of this Site Certificate.
A. Mandatory Conditions iIn Site Certificates OAR 345-27-020

(1) The Site Certificate holder shall submit to the Office a legal
description of the site to be appended to the Site Certificate
prior to construction.

(2) The Facility shall be designed, constructed, operated and
retired:

(a) Substantially as described in this Site Certificate;

(b) In compliance with the requirements of ORS Chapter 469,
applicable Council rules, and applicable state and local laws,
rules and ordinances i1n effect at the time the Site Certificate is
issued; and

(c) In compliance with all applicable permit requirements of
other state agencies.
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(3) Construction of the Facility must begin and be completed by
dates specified in section IV.A. of this Site Certificate.

(4) No construction, including clearing of a right-of-way, except
for the initial survey, may commence on any part of the Facility
until the Site Certificate holder has adequate control, or has the
statutory authority to gain control, of the lands on which clearing
or construction will occur.

5) Prior to construction, the Site Certificate holder shall
submit to the State of Oregon, through the Council, a bond or
comparable security, satisfactory to the Council, In an amount
specified in section 1V.D. of this Site Certificate adequate to
restore the site to a useful condition 1If the Site Certificate
holder:

(a) Begins but does not complete construction of the Facility;
or

(b) Permanently closes the Facility before establishing a
financial mechanism or iInstrument, satisfactory to the Council,
that will assure funds will be available to adequately retire the
Facility and restore the site.

The security which the Council determines to be satisfactory is in
section IV.D. of this Site Certificate.

(6) 1T mitigation is required after an affirmative finding by the
Council under any standards of OAR chapter 345, division 22 or
division 24, the Site Certificate holder, in consultation with
affected state agencies and local governments designated by the
Council, shall develop specific mitigation plans consistent with
Council findings under the relevant standards. Such plans must be
approved by the Office prior to the beginning of construction or,
as appropriate, operation.

(7) The Site Certificate holder shall prevent any condition, over
which the Site Certificate holder has control, from developing on
the site that would preclude restoration of the site to a useful
condition.

(3) Conditions related to Facility retirement and site
restoration:
(a) The Site Certificate holder shall establish a financial
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mechanism or iInstrument, satisfactory to the Council, that will
assure funds will be available to adequately retire the Facility
and restore the site. The financial mechanism which the Council
determines to be satisfactory i1s iIn section IV.D. of this Site
Certificate;

(b) At least fTive years prior to planned retirement of the
Facility, the Site Certificate holder shall submit a retirement
plan to the Council for approval. The plan shall describe how the
site will be restored adequately to a useful condition, including
options for post-retirement land use, Information on how impacts to
fish, wildlife and the environment will be minimized during the
retirement process and measures to protect the public against risk
or danger resulting from post-retirement site conditions; and

(c) The Facility shall be retired after i1ts useful life 1In
accordance with the approved final retirement plan, pursuant to OAR
345-27-110.

(€)) This Site Certificate includes as conditions those
representations from the Application for Site Certificate for the
KCP and the relevant supporting record deemed by the Council to be
binding commitments on the part of the City. The conditions that
the Council deems to be binding commitments on the part of the City
are listed i1n section IV. of this Site Certificate and the
Appendicies.

(10) The Site Certificate holder shall restore vegetation to the
extent practicable and shall landscape portions of the site
disturbed by construction 1i1n a manner compatible with 1its
surroundings and/or proposed future use. Upon completion of
construction, the Site Certificate holder shall dispose of all
temporary structures not required for future use and all timber,
brush, refuse and flammable or combustible material resulting from
the clearing of land or from construction of the Facility.

(11) The Facility shall be designed, engineered and constructed to
avoid potential dangers to human safety presented by seismic
hazards affecting the site as defined In ORS 455.447(1)(d), and
including amplification, that are expected to result from the
reasonably probable seismic event.

B. Site Specific Conditions OAR 345-27-023

(1) The Site Certificate holder shall notify the Office, the State
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Building Codes Division and the Department of Geology and Mineral
Industries promptly if site iInvestigations or trenching reveal that
conditions in the foundation rocks differ significantly from those
described in the Application for Site Certificate for the KCP. The
Council may, at such time, require the Site Certificate holder to
propose additional mitigating actions iIn consultation with the
Department of Geology and Mineral Industries and the Building Codes
Division.

(2) The Site Certificate holder shall notify the Office, the State
Building Codes Division and the Department of Geology and Mineral
Industries promptly if shear zones, artesian aquifers, deformations
or clastic dikes are found at or in the vicinity of the site.

(3) The Site Certificate holder shall restore the reception of
radio and television at residences and commercial establishments in
the primary reception area to the level present prior to operations
of the transmission line, at no cost to residents experiencing
interference resulting from the transmission line.

C. Monitoring Conditions OAR 345-27-028

(1) The Site Certificate holder shall establish, In consultation
with affected state agencies and local governments, monitoring
programs, as provided In section 1V of this Site Certificate, for
impact on resources protected by the standards of OAR chapter 345,
divisions 22 and 24, and to ensure compliance with the Site
Certificate. The programs shall be subject to the review and
approval of the Council.

(2) For each monitoring program that it establishes, the Site
Certificate holder shall have quality assurance measures that are
reviewed and approved by the Office of Energy prior to commencement
of construction or commencement of commercial operation, as
provided in section 1V of this Site Certificate.

(3) If the Site Certificate holder becomes aware of a significant
environmental change or impact attributable to the Facility, the
Site Certificate holder shall submit to the Office of Energy as
soon as possible a written report identifying the 1issue and
assessing the 1impact on the Facility and any affected Site
Certificate conditions.

D. Public Health and Safety Standards for Pipelines
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OAR 345-24-060

For the purposes of conditions in section 111.D., "pipelines’™ means
the KCP 300 foot (approximately) natural gas iInterconnection
betweeen the proposed energy Facility and the PGT Medford lateral
pipeline.

(@D Pipelines shall be constructed i1n accordance with the
requirements of the U.S. Department of Transportation as set forth
in Title 49, Code of Federal Regulations, Part 192.

(2) Pipelines shall be designed so that noise resulting from
operation of compressor stations and other related or supporting
facilities shall not violate standards specified in OAR chapter
340, division 35.

(3) Pipelines shall have mechanical structures that allow the
pipeline to be sealed off, in the event of leakage, In a manner
that will minimize the release of flammable materials. This 1s
rebuttably presumed to be satisfied by the requirements of Title
49, Code of Federal Regulations, Part 192.

(4) The Site Certificate holder shall develop a program using the
best available practicable technology to monitor pipelines to
ensure protection of public health and safety.

E. Design Standards for Transmission Lines OAR 345-24-090

For the purposes of conditions in section IIl1_.E., "transmission
line"” means the KCP 4.5 mile (approximately) 230 kV transmission
line from the energy Facility to the PP&L Klamath Falls substation.

(1) The transmission line shall be designed so that alternating
current electric fTields shall not exceed 9 kV per meter at one
meter above the ground surface iIn areas accessible to the public.

(2) The transmission line shall be designed so that induced
currents resulting from the transmission line and related or
supporting facilities will be as low as reasonably achievable. The
City must develop and implement a program which shall provide
reasonable assurance that all fences, gates, cattleguards,
trailers, or other objects or structures of a permanent nature that
could become 1i1nadvertently charged with electricity shall be
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grounded through the life of the line.

(3) The transmission line shall be designed, constructed, and
operated In a manner consistent with the 1993 edition of National
Electrical Safety Code (American National Standards Institute,
Section C2, 1993 Edition).

F. Construction and Operation Rules for Facilities OAR 345-26
(1) Compliance Plans (OAR 345-26-040)

Following receipt of the Site Certificate or an amendment of the
Site Certificate, the Site Certificate holder shall implement a
plan which verifies compliance with all Site Certificate terms and
conditions and applicable statutes and rules. This shall be
documented and maintained for Office or Council iInspection.

(2) Annual Status Report for Non-nuclear Facilities (OAR
345-26-080)

General Reporting Obligation for non-nuclear facilities:

(a) Each Site Certificate holder shall, within 120 days of the
end of each calendar year, submit an annual report to the Council
addressing the subjects listed iIn this condition. The reporting
date may be changed by mutual agreement of the Council Secretary
and the Site Certificate holder.

(b) To the extent that information required by this condition is
contained In reports the Site Certificate holder submits to other
state, federal or local agencies, excerpts from such other reports
may be submitted to satisfy this condition. The Council reserves
the right to request full copies of such excerpted reports.

Contents of Annual Report:

(a) Facility Status: An overview of site conditions, the
status of facilities under construction, and a summary of the
operating experience of facilities which are in operation. This
section of the annual report shall describe any unusual events,
such as earthquakes, extraordinary windstorms, major accidents, or
the 1like, which occurred during the year and which had a
significant adverse impact on the Facility.

(b) Reliability and Efficiency of Power Production: For
electric power plants,

(A) The plant availability and capacity factors for the

SITE CERTIFICATE (Klamath Cogeneration Project) August 1997, page 14



reporting year. |If equipment failures or plant breakdowns had a
significant impact on those factors, describe them and plans to
minimize or eliminate their recurrence.

(B) The efficiency with which the power plant converts fuel
into electric energy. |If fuel chargeable to power heat rate was
evaluated when the Facility was sited, efficiency shall be
calculated using the same formula and assumptions, but using actual
data.

(c) Status of Surety Information: The annual report shall
provide documentation demonstrating that the bond or other security
provided under section 111_A_(6) of this Site Certificate is In
full force and effect and will remain in full force and effect for
the term of the next reporting period.

(d) Industry Trends: The annual report shall discuss any
significant industry trends that may affect the operations of the
Facility.

(e) Monitoring Report: A list and description of all
significant monitoring and mitigation activities performed during
the previous year in accordance with Site Certificate terms and
conditions, a summary of the results of those activities, and a
discussion of any significant changes to any monitoring or
mitigation program, including the reason for any such changes.

() Compliance Report: The Site Certificate holder shall report
all i1nstances where i1t has not complied with a Site Certificate
condition. For ease of review, this section of the report shall
use numbered subparagraphs corresponding to the applicable sections
of the Site Certificate.

(g) Facility Modification Report: The report shall summarize
changes to the Facility which the Site Certificate holder has
determined do not require a Site Certificate amendment 1iIn
accordance with OAR 345-27-050.

(3) Schedule Modification (OAR 345-26-100)

The Site Certificate holder shall promptly notify the Office of any
changes i1n major milestones for construction, decommissioning,
operation, or retirement schedules. Major milestones shall be as
identified by the Site Certificate holder iIn i1ts construction,
retirement or decommissioning plan.

(4) Correspondence With Other State or Federal Agencies (0OAR
345-26-105)
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The Site Certificate holder and the Office shall exchange copies of
all correspondence related to compliance with statutes, rules and
local ordinances on which the Council determined compliance, except
for material withheld from public disclosure under state or federal
law or under Council rules. Abstracts of reports may be submitted
in place of full reports; however, fTull copies of abstracted
reports must be provided at the request of the Office.

(5) Construction Report (OAR 345-26-125)

During construction of the energy Facility and related or
supporting facilities, the Site Certificate holder shall submit
semiannual Construction Progress Reports to the Council. Any
significant changes to major milestones for construction shall be
highlighted 1in the report.

(6) Notification of Incidents (OAR 345-26-170)

The Site Certificate holder shall notify the Office within 72 hours
of any occurrence involving the Facility if:

(a) There is an attempt by anyone to interfere with i1ts safe
operation;

(b) A natural event such as an earthquake, flood, tsunami or
tornado, or a human-caused event such as a fire or explosion
affects or threatens to affect the public health and safety or the
environment;

(c) There 1s any fatal Injury at the Facility.

V. CONDITIONS ISSUED PURSUANT TO COUNCIL STATUTORY AUTHORITY
The following conditions are presented by subject area only as an
aide to their use and shall apply and should be read together.
Where appropriate, citations iIn parentheses show the basis of the
condition.

IvV. A. General Conditions

Iv. A. 1. The conditions in section IV_A.1l. are based on
statements that the applicant made in i1ts ASC (November 6, 1996) or

in other correspondence with OE.

1. The general arrangement of the KCP energy facility shall be
substantially similar to that shown In the ASC, Figure B-3 which is
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attached as appendix A to this Site Certificate.

2. The energy facility and i1ts related or supporting facilities
shall be located as shown 1In the ASC, Figure C-1 which is attached
as appendix B to this Site Certificate.

3. The KCP fuel oil storage tank shall be surrounded by a
secondary containment structure with a barrier of sufficient non-
permeability and sufficient volume to contain the full contents of
the tank and precipitation and comply with the applicable
provisions of 40 CFR Part 112 and OAR chapter 340, division 47.
The tank secondary containment area shall have a fire protecton
system that complies with applicable NFPA standards for fuel oil
storage. (ASC, B-2, F-6)

4. The energy facility shall include a fire protection pump house
and a fire suppression system. (ASC, B-2)
5. KCP tanks which store hazardous substances as defined in ORS

chapter 465 shall have secondary containment with a barrier of
sufficient non-permeability and sufficient volume to comply with
applicable federal and Oregon laws pertaining to the storage of
such hazardous substances. (ASC, B-2)

6. The energy TfTacility structures shall be architecturally
designed to be visually compatible with the surrounding area and
the energy facility site shall including landscaping. (ASC, B-3)

7. The combustion turbine shall be surrounded with an
acoustically 1insulated enclosure to reduce noise levels to
acceptable occupational exposure levels and to provide containment
for automatic fire suppression equipment. (ASC, B-5)

8. The steam turbine condenser system shall include a non-
condensable gas removal system and shall be designed to condense
all steam from the HRSG In the event a steam turbine trip occurs.
(ASC, B-6)

9. The condenser system shall include redundant condensate
pumping capability substantially similar to that described in the
ASC, page B-6 which 1s i1n appendix C to this Site Certificate.

10. The cooling tower shall include a fire protection system Iin
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accordance with applicable NFPA standards pertaining to the
speciftic materials selected for the cooling tower. (ASC, B-6)

11. The cooling tower makeup water pumping station shall i1nclude
redlundant pumping capability substantially similar to that
described 1n the ASC, page B-7 which is i1n appendix C to this Site
Certificate.

12. The boiler and cooling tower chemical treatment storage areas
shall i1nclude secondary containment with a barrier of sufficient
non-permeability and sufficient volume to contain any chemical from
spills or tank failures. (ASC, B-7, F-4)

13. The energy facility shall have a state-of-the-art, integrated
microprocessor-based control system substantially similar to that
described i1n the ASC, page B-7 which is i1n appendix C to this Site
Certificate.

14. The energy fTacility control system shall 1i1nclude an
uninterruptible power supply to provide emergency power to critical
equipment in the event of a power outage. (ASC, B-8)

15. The proposed 230 kV transmission line shall incorporate design
features to prevent electrocution of raptors. The line shall use
H-frame wood pole structures except where the KCP determins that
single pole structures are necessary. Wood pole H-frame structures
shall be about 75 feet in height above the ground surface. Single
pole structures may be of wood or steel and shall be about 95 feet
in height above the ground surface. Taller structures may be used
under special conditions such as highway crossings, angle points
and where necessary to address property owner concerns. Steel pole
structures shall be a brownish color with a non-reflective surface.
(ASC, B-8; H. Ferris, PPL, pers. comm. to OE 1/23/97, 3/4/97)

16. The energy fTacility shall include a fire protection system
substantially similar to that described i1n the ASC, page B-9
which 1s In appendix C to this Site Certificate.

17. Regenerant wastewater from mixed bed demineralizers shall be
neutralized and combined with cooling tower blowdown and discharged
to the City"s municipal wastewater system substantially as
described 1n the ASC, page B-9 which is i1n appendix C to this Site
Certificate.
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18. The energy facility shall include a stormwater drainage system
substantially as described in the ASC, pages B-10 and V-3 which are
in appendix C to this Site Certificate.

19. KCP hazardous solid wastes shall be managed in accordance with
applicable local and state regulatory standards and requirements
and substantially as described in the ASC, page B- 10 which is iIn
appendix C to this Site Certificate.

20. KCP non-hazardous solid wastes shall be managed substantially
as described 1n the ASC, page B-10 which is in appendix C to this
Site Certificate.

21. Stormwater collected at the energy facility site, but away
from equipment locations, shall be discharged to an on-site
stormwater retention/evaporation pond. (ASC, F-3)

22. The wastewater pumping station at the energy facility site
shall 1include redundant pumping capability substantially as
described In the ASC, page B-10 which is i1n appendix C to this Site
Certficiate.

23. The facility shall comply with the list of applicable federal,
state and local safety codes and standards, as described iIn the
ASC, pages B-13 and 14 (which are i1n appendix C to this Site
Certificate), as modified by the comments of the Building Codes
Division Agency Report, dated December 9, 1996, Interoffice Memo
dated December 13, 1996 from R. Tamerhoulet to M. Long, which is in
appendix D to this Site Certificate.

24. KCP construction-related waste materials shall be managed and
disposed substantially as described in the ASC, pages F-1 and 2
which are i1n appendix C to this Site Certificate.

25. The KCP shall recycle to the extent reasonably practicable
spent lube oil and hydraulic fluids from major equipment. (ASC,
F-4)

26. All energy facility site area drains which are reasonably
likely to contain oil contamination shall be routed to the
oil/water separator. Skimmed oil from the separator shall be
provided to a licensed oil recycler. (ASC, F-4)
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27. The KCP shall provide a concrete basin at each large
electrical transformer to capture any oil that might spill during a
transformer failure or maintenance operation. Spilled oil and
replaced o1l shall be recycled to the extent reasonably
practicable. (ASC, F-4)

28. The energy fTacility site natural gas fuel system shall be
designed, constructed and operated substantially as described 1in
the ASC, page F-6 which i1s In appendix C to this Site Certificate.

29. The KCP shall manage non-fuel hazardous substances and shall
include facilities substantially as described in the ASC, pages F-6
and F-7 which are i1n appendix C to this Site Certificate.

30. The KCP shall meet or exceed the safety and health
requirements listed iIn the ASC, page F-7 which i1s iIn appendix C to
this Site Certificate.

31. Before commencing construction, the City shall obtain an NPDES
General Permit 1200-C for construction of the facility. (ASC, M-1)

32. Before commencing construction, the City shall obtain an
amendment to its NPDES permit for the Spring Street Wastewater
Treatment Plant to allow the reuse of effluent for the KCP. (ASC,
M-1)

33. Before commencing construction, the City shall obtain an Air
Contaminant Discharge Permit for the facility.

34. The proposed 230 kV electric transmission line shall be
designed to operate within the acceptable signal to noise ratios
associated with clear signal reception for radio and television.
(ASC, W-1)

35. Ground disturbance from construction of the KCP shall be
limited to: the proposed energy fTacility site; a temporary
construction parking and laydown area near the proposed energy
facility site substantially as shown in the ASC, Fig. X-2 (which is
in appendix C to this Site Certificate); transmission line
pole/structures and associated access roads, pulling areas, and
construction areas; and a 40-foot width (approximate) for pipeline
burial and construction equipment access which shall be located
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within construction rights-of-way. (ASC, N-27 and X-1)

36. The facility shall not construct or use an underground storage
tank. (RM1 12/20/96 letter to OE)

Iv. A. 2. The conditions iIn section IV_A.2. are not based on
representations that the applicant made in its ASC or iIn other
correspondence with OE.

37. The KCP may burn only low-sulfur oil as a backup fuel.
Notwithstanding condition VII.B.24 of this order, the use of backup
fuel shall not exceed 10 percent of the expected fuel use 1iIn
British thermal units, higher heating value on an annual basis,
assuming a combustion turbine capacity factor of 93 percent and
annual average conditions (48 degrees F) adjusted for site
elevation. (ASC, B-11)

38. Construction of the facility shall commence on or before 30
months from the date the Site Certificate Is executed.

39. Construction of the facility shall be completed on or before
five years from the date the Site Certificate 1iIs executed.
Contruction completion of the facility shall be the commercial
operation date of the facility.

40. The Council may grant an extension of the construction
commencement date and the construction completion date 1iIn
accordance with OAR 345-27-030, or any successor rule, i1In effect at
the time the request for extension IS requested.

41. The City shall provide to OE as part of any request to amend
the Site Certificate a list of the names and mailing addresses of
all owners of record, as shown on the most recent property tax
assessment roll, of property located within the site, and within
100 feet of the site where the site is within an urban growth
boundary, and within 250 feet of the site where the site is outside
an urban growth boundary and not within a farm or forest zone, and
within 500 feet of the site where the site is within a farm or
forest zone. "Site" as used herein means all land upon which the
facility i1s located and includes the energy facility site and all
land upon which related or supporting facilities are located.

42. The City or its authorized representative shall report to OE

SITE CERTIFICATE (Klamath Cogeneration Project) August 1997, page 21



within 72 hours of discovery any material violation of any
condition of the Site Certificate by the City or any of its
contractors, subcontractors or agents. The City or i1ts authorized
representative shall report to OE within 24 hours of discovery if
the City or any of its contractors, subcontractors or agents
creates any condition by construction or operation of the facility
that endangers the public health and safety.

V. B. 500 MW Exemption

In interpreting the conditions iIn section IV.B. of this Site
Certificate any ambiguity will be clarified by reference to, and in
the fTollowing priority, this Site Certificate, the Final Order
granted on August 15, 1997, the 500 megawatt final Order and, 1f
necessary, the record of the proceedings which led to those Orders.
For these conditions, the index by which the future value of money
shall be converted to 1996 or 1998 dollars shall be the Implicit
Price Deflator for the Gross Domestic Product as published by the
U.S. Bureau of Economic Analysis of the Department of Commerce or a
successor agency. These values are published annually each
February in the "Economic Report of the President™.

1. KCP shall make available to i1ts steam host at least 200,000
pounds of steam per hour on an annual basis. The average steam
pressure shall be not less than 375 pounds per square inch gauge.
The average steam temperature shall be not greater than 455 degrees
F. The amount, temperature and pressure of steam supplied shall be
measured at the point of iInterconnection of the energy facility
with the steam host. KCP shall report this information to the
Council on an annual basis.

KCP"s steam host shall use at least 200,000 pounds of steam per
hour on a five year basis, measured in discrete, successive five-
year periods. '"Use"™ of the steam means that the steam is used to
displace another source of carbon dioxide emissions from fossil
fuels that would have otherwise occurred or continued to occur. At
the end of each five year period following commercial operation,
KCP shall determine and report to the Council the hourly average
steam delivered to i1ts steam host for the applicable five year
period. Should the hourly average steam used by KCP"s steam host
be less than 200,000 pounds per hour, KCP shall develop, present to
the Council for approval, and implement a plan to make available
and sell to another steam user the amount of steam not used by
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KCP"s existing steam host at the same or similar cost incentive as
provided to KCP"s existing steam host. If within twelve months
after Council approval, KCP has not contracted to make available
and sell to another steam user the amount of steam not used by
KCP"s existing steam host, then KCP shall develop, present to the
Council for approval, and implement a program to offset an amount
of CO,, NO, or PM-10, or any combination thereof, equivalent to the
monetized incremental emissions resulting from the steam host"s use
of less than an average of 200,000 pounds of steam per hour. 1In
any event, KCP shall offset an amount equivalent to the monetized
incremental emissions resulting from the steam host"s use of less
than an average of 200,000 pounds of steam per hour, measured on a
five year basis, for 30 years. Calculations of monetized emissions
shall use the same methodology and monetary values of emissions
employed in the 500 megawatt exemption final order.

2. KCP shall provide to the Council an executed steam sales
contract with 1ts steam host before beginning construction.

3. Before commencing construction, KCP shall establish an
interest bearing escrow account in the amount of $3.1 million, in
1998 dollars, for implementation of the offset portfolio described
in 1ts Request for Exemption. Any interest accrued in the account
shall be used to implement the offset portfolio.

4. Before commencing construction, KCP shall commence good faith
implementation of i1ts offset portfolio described 1in 1ts Request for
Exemption.

5. IT the facility does not achieve the milestone of commercial
operation, KCP"s obligation to further fund and implement the
offset portfolio shall end and any remaining funds shall revert to
KCP. The facility will be deemed to achieve the milestone of
commercial operation when KCP accepts the facility as available for
commercial operation from the facility"s constructor.

6. Before commencing construction, KCP shall make available a
contingency account in the amount of $300,000 in 1996 dollars. The
funds shall be placed in an iInterest bearing account, and accrued
interest shall be available to address contingencies as provided in
this condition. The contingency account may be drawn upon in years
10, 20 and 30 to provide additional funding in the event the
mitigation portfolio Is not meeting projections, within 10 percent.
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In the event actual CO, mitigation is less than 90 percent of
projected CO, offsets after 10, 20 and 30 years, and i1f cogeneration
or other offsets do not compensate for this shortfall (including
offsets resulting from reduced methane emissions based on the
then-prevailing IPCC CH4-CO, equivalency factor), KCP shall use the
contingency fund to implement additional CO, offsets. The amount
used shall be sufficient to make up the deficiencies In meeting
projected CO2 offsets to the extent possible with the available
contingency funds. The contingency fund available i1n years 20 and
30 shall comprise the fund less funding draws in years 10 and 20,
respectively. Any unused portion of the fund shall revert to the
KCP after year 30.

7. Any financial returns, 1including the return of capital
investment along with accured interest, associated with
implementation of KCP"s carbon offset portfolio during the first 30
years shall be reinvested iIn carbon offset portfolio activities as
proposed iIn the request for exemption. At year 30, KCP shall
consult with the Council regarding the disposition of any financial
returns after year 30. At the Council®s discretion, these returns
may either be invested in additional CO, mitigation activities or
may be redirected to other environmental purposes.

8. On i1mplementation of 1its offset portfolio, KCP shall
undertake the offset monitoring and verification programs
described In i1ts Request for Exemption. KCP will make available up
to $50,000 per year, in 1998 dollars, for these monitoring and
verification programs. KCP shall wuse the monitoring and
verification funds to provide monitoring and verification adequate
to meet the requirements of the Site Certificate conditions.

9. KCP shall make 1its offset portfolio financial records
available for auditing by the Council or a designated party for the
life of the facility, provided that the cost of such auditing shall
be paid by the Council.

10. Based on the monitoring and verification programs in Condition
8, KCP shall report as follows. KCP shall annually report offset
performance to the Council and the U. S. Department of Energy
Section 1605(b) greenhouse gas registry, for 30 years. Every five
years for 30 years KCP shall report to the Council offset portfolio
performance, associated CO, and methane benefits, and explain
changes from the offset benefits projected in the Council®s
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analysis of KCP"s request for exemption. KCP shall report, among
other things, actual or estimated carbon dioxide offsets achieved,
the quantity and type of each offset measure, and the expenditure
of funds for each type of measure in the offset portfolio.

11. KCP shall consult with the Council on an ongoing basis
regarding portfolio emphasis and performance. As requested by the
Council, and to the extent made possible by in-place agreements,
KCP shall reallocate available funds among its portfolio or other
projects requested by the Council.

12. Subject to potential reallocation of funds described in
Condition #11, of the $3.1 million in the escrow fund, $0.5 million
shall fund the Solar Electric Light Fund (SELF), $1.5 million shall
fund the Oregon Forest Resources Trust (FRT), $1.0 million shall
fund new projects to generate electricity with otherwise waste
methane, and $0.1 million shall fund geothermal heating projects in
Klamath Falls, Oregon, as described In the Request for Exemption.

13. KCP shall commit $1.0 million of the $3.1 million escrow fund
to fund new projects to generate electricity with otherwise waste
methane from sewage treatment plants and coal mines. The projects
shall be administered by Northwest Fuel Development, Inc., or an
equivalent contractor, at KCP"s discretion. Net revenues, which
are total revenues less operating costs, from the operation of
each electrical generation facility shall, for a period of ten
years, be returned to a Revolving Investment Fund (RIF) established
by KCP. KCP shall structure the RIF so that net revenues from each
installation financed by KCP*"s original capital investment will be
used to finance installation of additional sewage treatment plant
and coal mine methane generating facilities for a period of ten
years as described iIn the Request for Exemption. The RIF shall be
structured so that KCP (or the RIF manager) will monitor
performance of the contractor and the installations, track revenues
and offsets attributable to RIF-financed systems, and ensure
revenues will, for a period of thirty years, be used to finance
installation of additional generating equipment. KCP (or the RIF
manager) shall track the number of installations attributable to
the RIF and report regularly to the Council on the performance of
the RIF. KCP shall establish management or contractual controls of
the contractor to provide long-term control of the Fund and the
methane project.
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14. KCP shall commit $0.5 million of the $3.1 million escrow fund
into a Revolving Investment Fund for photovoltaics as described iIn
the Request for Exemption. The Fund shall be structured to provide
capital to PV companies i1dentified by the SELF. The solar projects
shall be iIn India, Sri Lanka or China unless KCP demonstrates to
the Council a better location for the PV projects. KCP shall
structure the Fund so that, as revenues from the systems financed
by KCP"s working capital come into the companies, those revenues
will be used to finance installation of additional PV systems. The
Fund shall be structured so that SELF (or the Fund manager) shall
monitor performance of the companies, track the revenues
attributable to Fund-financed systems, and ensure those revenues
will be used to finance installation of additional PV systems.
SELF (or the Fund manager) shall track the number of PV systems
financed by the RIF and report regularly to KCP on the performance
of the RIF. KCP shall establish management or contractual controls
of the Fund and the PV firms to provide long-term control of the
Fund and the PV project.

15. KCP shall commit $0.1 million of the $3.1 million escrow fund
to fund geothermal heating projects iIn Klamath Falls, Oregon. KCP
shall establish a revolving credit fund that will loan money to
assist in the hookup of buildings in downtown Klamath Falls to the
geothermal heating system. The loans shall be structured for
repayment to the fund within three years. Repaid loan amounts
shall be used to fund hook up of additional buildings to the
geothermal heating system. The fund shall be structured so that
KCP or the city of Klamath Falls will track revenues and offsets
attributable to the fund and ensure that repaid loan amounts are
used to hook up additional buildings to the geothermal heating
systems.

16. KCP shall commit $1.5 million of the $3.1 million to the FRT.
KCP shall pursue new funding to match these funds on a 3:1 basis.

17. KCP shall report as "matching funds"™ under the FRT proposal
only those funds for which the funding entity does not claim, and
certifies that i1t will not claim, offset credit.

18. FRT funds attributed to KCP"s offset proposal shall be used to
plant Site Class 1l lands for the first 6,250 acres.

19. The Council shall hold iIin trust for KCP all CO, credits,
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including CO, credits submitted for inclusion In the Section
1605(b) database, that KCP receives from Project offsets. The
credits shall be available for use by KCP. The credits shall not
be sold.

20. The annual water use by the facility shall meet the following
requirements:

a. The facility shall not use more than 160 gallons per minute
(gpm) on an annual average basis (8,760 hours) from sources
other than Spring Street Wastewater Treatment Plant (SSWTP)
effluent during all times when the SSWTP 1is permitted to
deliver effluent to the fTacility. This limit shall not
include water supplied as steam to the steam host.

b. All other water used by the facility shall be effluent from
the SSWTP, except when the SSWTP is not allowed to deliver
effluent to the facility. During such times the facility
shall use only storm water collected on site, or In the event
storm water 1i1s not available, another temporary source of
backup water approved by the Council.

C. Facility wastewater flows shall all be delivered to a sanitary
sewer for delivery to the SSWTP. Should the City modify its
SSWTP NPDES permit to allow alternative wastewater treatment,
disposal, and/or reuse, the wastewater will be returned to the
City in compliance with the then prevailing conditions of the
City NPDES permit in effect at the time.

21. Before beginning construction, KCP shall provide to the
Council the plant performance guarantee from the executed contracts
for the design and construction of the facility showing a net full
power heat rate of no greater than 6795 Btu per kWh (HHV) at
average annual conditions with no steam load and using natural gas
as the fuel, which shall i1nclude liquidated damages provisions
adequate to enforce the guarantee. KCP shall, as part of the
post-construction completion compliance status certification
report, provide <capacity and heat rate performance test data
showing that the nominal electric generating capacity of the energy
facility i1s no more than 318 MW and that the heat rate Is no more
than 6795 Btu per kWh (HHV) with no steam load and using natural
gas as the fuel.
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22. Within two months after the completion of the first full year
of commercial operation of the energy facility, KCP shall report to
the Council the energy facility"s net full power heat rate as
determined by a 100 hour test. Such test will be completed within
one year of commercial operation of the energy facility. Based on
such test KCP shall certify the net full power heat rate of the
energy facility. The net full power heat rate shall be measured as
the total fuel input divided by the net kWh production over the 100
hour test period, adjusted for difference between the actual
ambient site conditions and average annual conditions. IT the
adjusted net full power new and clean heat rate is greater than the
Target Heat Rate of 6,795 Btu (HHV) per kWh with no steam supplied
to the steam host and natural gas as the fuel or 7,212 Btu (HHV)
per kWh for 200,000 pounds of steam per hour exported and natural
gas as the fuel, or a linear interpolation or extrapolation of
these values (at average annual ambient conditions based on steam
at a pressure of 375 pounds per square inch gauge and a temperature
of 455 degrees fahrenheit, In each case measured at the point of
interconnection of the energy facility with the steam host), KCP
shall perform a second 100 hour test no later than one year
following the completion of the Tfirst 100 hours test. If,
following the second 100 hour test, the net full power heat rate
exceeds the adjusted new full power heat rate just described, then
KCP shall develop, present to the Council for approval, and
implement, a program to offset the 1incremental CO, emissions
resulting from the higher heat rate. The higher heat rate
demonstrated by the second 100 hour test shall then become the
Target Heat Rate.

23. KCP shall, for each calendar year following the year in which
the 100 hour test described above i1s completed, certify to the
Council, based on a 100 hour test conducted as described 1In
condition number 22 that the net full power heat rate Is no greater
than three percent above the heat rate. In the event that KCP
fails to make such certification, within sixty days following the
end of each calendar year, KCP shall, at its option, either:

(1) within 17 months, 1i1mplement corrective measures to
achieve a net full power heat rate of not more than one and
one-half percent greater than the heat rate (based upon a 100
hour heat rate test as described 1In condition number 22); or.
(2) develop, present to the Council Tfor approval, and

SITE CERTIFICATE (Klamath Cogeneration Project) August 1997, page 28



implement, a program to offset the incremental CO, emissions
resulting from the new, higher heat rate in which case the
new, higher heat rate shall become the Target Heat Rate.

24. The unit shall be fueled solely with natural gas or with
synthetic gas with a carbon content per MMBtu no greater than
natural gas except that oil may be used for steam and power
production for no more than an average of 360 hours per year
calculated on a rolling average of the previous five years. This
360-hour limit does not apply to the use of oil in the auxiliary
boiler.

V. C. Organizational, Managerial and Technical Expertise

1. The city of Klamath Falls shall retain a qualified firm or
firms to assist i1t in developing, constructing and operating the
KCP as described i1n this order.

2. The city of Klamath Falls shall promptly notify the Council i1f
for any reason Pacific Generation Company (PGC), or its affiliates,
does not provide the services to develop, construct and operate the
KCP described in this order.

3. The city of Klamath Falls shall retain a fully-qualified
engineering, construction and procurement (EPC) firm to construct
the KCP.

4. Prior to construction, the City shall identify for the Council
the EPC contractor chosen to construct the facility. Prior to
commercial operation, the City shall identify for the Council the
contractor chosen to operate the facility. The City shall report
to the Council any change in EPC contractor or operator.

5. Any matter of non-compliance under the Site Certificate shall
be the responsibility of the City. Any notices of violation issued
will be i1ssued to the City. Any civil penalties levied shall be
levied on the City.

6. The City shall contractually require the EPC contractor and
all independent contractors and subcontractors involved in the
construction and operation of the facility to comply with all
applicable laws and regulations and with the terms and conditions
of the Site Certificate. Such contractual provision shall not
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operate to relieve the City of responsibility under the Site
Certificate.

1V. D. Financial Assurance

For conditions 3, 4 and 5 1in section 1V.D. of this Site
Certificate, the index by which the future value of money shall be
converted to 1996 dollars shall be the Implicit Price Deflator for
the Gross Domestic Product as published by the U.S. Bureau of
Economic Analysis of the Department of Commerce or a successor
agency. These values are published annually each February in the
"Economic Report of the President™.

1. The City will not, without the Council®s prior written
consent, amend the Bond Indenture in a manner that would prevent
the Project from using the Construction Fund or the Reserve and
Contingency Fund to pay for termination or decommissioning costs.

2. The City will not, without the Council®s prior written
consent, amend the Bond Indenture to authorize a Reserve and
Contingency Fund Requirement of less than $2.5 million.

3. The City agrees to cause the Project to maintain either in the
Reserve and Contingency Fund, or in a separate fund established to
provide for termination or decommissioning costs, a balance of cash
and Investment Securities equal to $5 million in 1996 dollars to be
available to pay costs of termination or decommissioning, including
site restoration, of the project (“'Termination Funds'™). Amounts in
the two funds may vary, but their combined value shall be $5
million In 1996 dollars. Funds in the separate fund established by
this condition shall be only iInvested in Investment Securities
authorized under the Bond Indenture. The City shall be responsible
for managing the separate fund. The City may arrange for the
Trustee to manage the separate fund or the City may manage the
separate fund as 1t manages i1ts other bond or capital project
funds.

4. The Reserve and Contingency Fund may be drawn upon by the
Project for the following purposes 1) to make up deficiencies in
the Bond Reserve Fund, 11) payment for costs of renewals,
extraordinary vrepairs, replacements, modifications, additions,
betterments for the Project, and the payment of the costs of any
decommissioning or termination of the Project, or 1i11) the payment
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of the extraordinary operation and maintenance costs of the Project
and the cost of preventing or correcting any unusual loss or damage
(including major repairs) to the Project. The separate fund
established under condition I1V.D.3. may be drawn upon by the
Project for only termination or decommissioning costs, including
site restoration. The Termination Funds may not be drawn below $5
million In 1996 dollars unless, prior to such draw, the City causes
to be delivered to the Council a performance and payment bond,
surety bond or letter of credit in the amount necessary to provide
that the balance of cash, Investment Securities and such bond(s) or
letter of credit equals $5 million in 1996 dollars. In addition,
such bond(s) or letter of credit must be reasonably satisfactory to
the Office of Energy.

5. In lieu of funding part or all of the $5 million, in 1996
dollars, requirement with cash or Investment Securities, the City
may cause a performance and payment bond, surety bond or letter of
credit to be delivered to the Council which bond(s) or letter of
credit must be reasonably satisfactory to the Office of Energy.

1V. E. Land Use

1. The KCP shall mitigate visual impact of the Facility as viewed
from Highway 97 by using neutral color schemes and landscaping.
(Klamath County Conditional Use Permit 29-95)

2. Noise levels from the KCP shall not exceed those currently
generated by neighboring Collins®™ facilities. (Klamath County
Conditional Use Permit 29-95)

3. Access to the energy facility site for construction and
operation shall be from Highway 97 and shall be subject to Oregon
Department of Transportation approval. In the event such approval

iIs not obtained and the applicant proposes to access the site
through West Klamath such access shall be subject to hearing and
review by this Hearings Officer on the limited issue of access
only. (Klamath County Conditional Use Permit 29-95) Such review
by the Hearings Officer does not eliminate the need for Council
review, iIf otherwise required.

4. Any performed work or construction on Oregon Department of
Transportation right-of-way as a result of the KCP shall require
application and permits from ODOT. (Klamath County Conditional Use
Permit 54-97 and City of Klamath Falls®™ Conditional Use Permit 6-
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CUP-96)

5. The KCP shall obtain all necessary permits from the city of
Klamath Fall and Klamath County prior to operation and shall comply
with all applicable codes and regulations. (City of Klamath Falls*®
Conditional Use Permit 6-CUP-96)

6. Any changes in or alternations to the electric transmission

line corridor or alignment on lands within the city of Klamath
Falls®™ jurisdiction shall be approved by the Klamath Falls*®
Planning Division prior to construction. (City of Klamath Falls*
Conditional Use Permit 6-CUP-96) Such review by the Hearings
Officer does not eliminate the need for Council review, 1f
otherwise required.

1Vv. F. Structural

1. The KCP shall maintain the stability of the existing fTill
slopes by ensuring that surface water runoff is controlled and
directed away from the slopes and by locating heavy loads and
foundations at least 20 feet from the crest of existing fTill
slopes. (ASC, page G-17, G.1)

2. The KCP shall locate transmission line structures away from
rockfall areas or design the structures to withstand rockfalls.
(ASC, page G-17, G.1)

3. The foundations of the KCP energy facility structures shall be
supported on bedrock or, in areas which are susceptible to
settlement, energy fTacility foundations and pipelines shall be
placed on engineered fill. (ASC, page G-17, G.2)

4. Transmission line structure and pipeline locations that could
be subject to settling, slumping or liquefaction shall be tested
for soil properties prior to structure and pipeline installation.

5. IT methane gas i1s encountered during construction of the KCP,
the KCP shall construct a permeable layer of gravel beneath
foundations or pavements to vent methane and prevent the build-up
of hazardous quantities of methane. (ASC, page G-18, G.3)

6. As part of final design, the KCP shall complete the
geotechnical work as set forth in the ASC, pages G-18 and 19, with
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consideration to the comments of DOGAMI in i1ts May 16, 1996 and
December 2, 1996 letters to OE which are in appendix D to this Site
Certificate.

7. The KCP shall conduct a 'shake™ analysis as part of 1its
further geotechnical work 1f the proposed energy facility is not
sited on bedrock. (DOGAMI May 16, 1996 letter to OE)

8. The KCP shall provide the completed site-specific geotechnical
report, including seismic hazards, to OE and to DOGAMI as soon as
it 1s available. (DOGAMI May 16, and December 2, 1996 letters to
OE)

9. IT the detailed geotechnical work reveals evidence that is not
as described 1n the ASC, the facility design shall be revised as
necessary to comply with applicable Oregon Building Code
requirements. IT pre-construction seismic analysis reveals
features unique to the energy facility site that justify enhanced
seismic design, safety structures critical to public health and
safety shall be designed in consultation with the Building Codes
Division of the Department of Consumer and Business Services
(DCBS), subject to approval by OE. Critical structures include
hazardous material storage areas and control rooms.

10. Except as provided above, the design and construction of the
proposed Tfacility shall be consistent with Seismic Zone 3
requirements, and iIn compliance with the applicable laws and
regulations administered by the DCBS.

11. During construction and prior to operation of the facility,
the City shall obtain all state and local building permits
necessary for the construction and operation of the facility.

1v. G. Retirement and Site Restoration

1. The KCP shall not dispose of hazardous wastes on site, store
hazardous wastes on site for more than 90 days, or dispose of
non-hazardous wastes on site. Any on-site storage of non-
hazardous wastes shall comply with applicable federal, state and
local regulations. (RMI 12/20/96 letter to OE)

2. The KCP shall contain accidental spills at the energy facility
site on-site by containment structures and procedures designed to
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minimize or prevent any off-site releases. (RM1 12/13/96 letter
to OE)

3. In the event that construction of the facility is begun but
not completed, or the facility is closed permanently before the end
of i1ts useful life, the site shall be restored to a useful
condition.

1V. H. Soil Protection

1. During construction of the facility, the KCP shall manage
stormwater runoff in compliance with a NPDES construction permit.

2. During construction of the facility the KCP shall minimize
erosion by scheduling construction of the energy facility,
transmission line and pipelines during drier periods to the extent
practicable, by properly controlling surface water runoff and by
revegetating disturbed areas during and following construction.
(ASC, page G-18, G.4 and page N-13, N.5)

3. During construction of the facility the KCP shall avoid or
control erosion hazards associated with Stukel-Capona loams and
Lorella very stony loam by scheduling construction in these soils,
to the extent practicable, in drier months, and by using erosion
control techniques such as water bars, siltation fences and straw
bales during construction. (ASC, page N-13, N.5; RMI 10/9/96
letter to OE)

4. During construction of the facility the KCP shall control the
potential for wind erosion in Tweeters silt loam by the use of
geotextile blankets and hydroseed mixtures with tackifying agents.
The KCP shall control the potential for wind erosion in Tulana
silt loam by using wood chips from the Collins facility or other
appropriate means. (ASC, page N-12, N.6; RMI 10/9/96 letter to OE)

5. The KCP shall develop, iIn consultation with appropriate
agencies, an erosion control plan for construction activities which
incorporates Best Management Practices. The KCP shall also develop
a post-construction re-vegetation plan. This plan shall address
restoration, to the extent practicable, of natural vegetation
affected by facility construction, and shall minimize erosion
potential i1in affected areas over the life of the KCP. The KCP
shall develop and implement these plans substantially as described
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in the ASC, page N-12, condition N.2 and in RMI"s 10/9/96 letter to
OE, page 1 which are i1n appendix C and D, respectively, to this
Site Certificate.

6. The KCP shall restore areas disturbed during construction but
not required for facility structures so as to reduce potential for
soil erosion from rain or wind.

7. The KCP shall locate its transmission line structures so as to
avoid steeper slopes wherever practicable. (ASC, page G-9; RMI
12/13/96 letter to OE)

8. During operation of the facility, the KCP shall direct
stormwater runoff at the energy fTacility site to an on-site
retention-evaporation pond. During operation, the KCP shall not
discharge or otherwise release runoff from the energy facility
site. IT stormwater runoff is used for on-site cooling tower
makeup, cooling tower blowdown shall be discharged as wastewater to
a sanitary sewer for deliery to the SSWTP.

9. Access for transmission line and pipelines construction and
maintenance shall utilize existing roads wherever practicable and
temporary access roads shall only be constructed where there i1s no
existing access road.

Iv. 1. Protected Areas

There are no conditions specifically related to protected areas.
V. J. Fish and Wildlife Habitat

1. The KCP shall operate its cooling tower system so as to comply
with applicable limits for total dissolved solids (TDS) in KCP"s
industrial wastewater discharge permit, and in no event shall the
TDS level in KCP®"s cooling tower system exceed 3,360 parts per
million In the cooling water on an annual average basis.

2. The KCP shall Ilocate facilities to maximize the use of
existing utility corridors and previously disturbed and currently

developed areas, whenever feasible. (ASC, page N-12, N.1)

3. The KCP shall restore areas of native plant communities that
are temporarily disturbed during construction to pre-disturbance
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conditions. (ASC, page N-12, N.2)

4. The KCP shall mitigate for the permanent loss of Category 3
habitat by creating habitat or restoring lost habitat at a 1:1
ratio to that lost, substantially as described in the ASC, page
N-12, condition N.3 which 1s 1In appendix C to this Site
Certificate. The KCP shall coordinate these efforts with the ODFW
as requested iIn their December 12, 1996 Agency Report to OE, page 5
which 1s In appendix D to this Site Certificate.

5. The KCP shall, as soon as practicable after Project financing,
and before the completion of construction, provide the Tfunds
necessary, not to exceed $15,000 in 1998 dollars, to repair the
Haymaker Dike located in the ODFW Klamath Wildlife Area. The KCP
shall coordinate this funding with the ODFW.

6. The KCP shall manage i1ts discharge of wastewater to a sanitary
sewer for delivery to the Spring Street Wastewater Treatment Plant
(SSWTP) so as to comply with applicable limitations for temperature
in the i1ndustrial wastewater discharge permit for the KCP, and any
related provisions in the Reclaimed Water Use Plan for the KCP as
required under the City"s SSWTP NPDES permit. (ODFW Agency Report,
December 12, 1996; RMI 1/20/97 letter to DEQ)

7. The KCP shall not disturb the bed or banks of the Klamath
River during construction, operation or retirement. No direct
water withdrawals from the Klamath River shall occur. The energy
facility shall not directly discharge wastewater into the Klamath
River.

IvV. K. Threatened and Endangered Species

1. The KCP shall manage its consumption of effluent from the
SSWTP and its wastewater discharge to a sanitary sewer for delivery
to the SSWTP such that the facility"s net consumption of effluent
IS no more than 2 cubic feet per second (900 gallons per minute) on
an annual average basis (8,760 hours). Net consumption means the
difference between the amount of effluent provided by the SSWTP to
the KCP and the amount of wastewater discharged to a sanitary sewer
for delivery to the SSWTP from the KCP.

Iv. L. Scenic and Aesthetic Values

1. The KCP shall paint the energy facility in a neutral color to
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help 1t blend naturally into the hill to the north. (ASC, page
S-6, S.1)

2. The KCP shall plant low-maintenance trees such as ponderosa
pine, juniper and black cottonwood around the perimeter of the
energy facility to aid in visually screening the energy facility.
(ASC, page S-6, S.1)

3. The KCP shall locate its transmission line structures so as to
reduce their visual 1mpacts. (ASC, page S-6, S.2)

4. The KCP shall utilize H-frame wood pole structures for its
transmission line to the greatest extent practicable. (ASC, page
S-6, S.2)

5. The KCP shall limit and direct outdoor nighttime lighting to
the extent necessary to maintain safe conditions so as to minimize
disturbance to the nearby residential area.

Iv. M. Historic, Cultural and Archaeological Resources

1. The KCP shall design, construct and operate its facilities
located on Collins property so as to avoid adverse impact to those
qualities of the Weyerhaeuser archaeological site (OR-KL- 40) which
make 1t eligible for listing on the National Register of Historic
Places. (ASC, pages T-8, 10, T.3; RMI 10/2/96 letter to OE)

2. Prior to construction of the transmission line and cooling
water supply pipeline a qualified 1individual shall flag the
perimeter of each of the three archaeological sites, Cogen 1, Cogen
2 and Cogen 3. The KCP shall design, construct and maintain the
transmission line and cooling water supply pipeline so as to avoid
disturbance to any of these sites. |IT disturbance to any of these
sites i1s unavoidable, the City shall obtain the necessary permit
from the State Historic Preservation Office prior to beginning any
activity that would disturb the site. (RMI 10/2/96 letter to OE)

3. IT archaeological sites or objects are fTound during
construction of the KCP or related Project activities, the KCP
shall halt earth-disturbing activities iIn the vicinity of the find.
The KCP shall notify the SHPO, the OE and the Klamath Tribe and a
qualified archaeologist shall evaluate the find and recommend
appropriate action after consultation with the SHPO, the OE and the
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Klamath Tribe. (ASC, page T-10, T.2) The KCP shall not restart
work In the affected area until 1t has complied with the applicable
permit requirements administered by the SHPO currently set forth in
OAR chapter 736, division 51.

4. Prior to construction, the KCP shall coordinate with the
Klamath Tribes to arrange for Tribal monitors to be present during
ground-disturbing activities associated with construction of the
KCP. The KCP shall reasonably compensate Tribal monitors.
(Klamath Tribes letter to OE, undated, received by OE June 1996)

IV. N. Recreation

There are no conditions specifically related to recreation.

Iv. O. Socio-Economic Impacts

1. The KCP shall use water from the City"s municipal water supply

system to meet i1ts service and potable water requirements. (ASC,
pages B-4 and U-4; Fig F-1; Fig B-1)

2. The City shall coordinate working hours of construction crafts
with other 1industries iIn the area, to the extent feasible, to
minimize traffic congestion. (ASC, page U-6)

3. The KCP shall provide an adequate parking area for about 300
vehicles during construction. (ASC, page U-6) The location of
this construction parking area shall be on Collins property as
shown 1n the ASC, Fig. X-2 which is in appendix C to this Site
Certificate.

4. Access to the energy facility site during construction and
operation shall be from U.S. Highway 97 onto a private road on
Collins property as described in the ASC, pages U-6 and 7 hich are
in appendix C to this Site Certificate.

5. Prior to construction of the energy facility, the City shall
obtain an Approach Road Permit from the Oregon Department of
Transportation (ODOT) to connect the proposed construction and
operation access road for the energy facility site into U.S.
Highway 97 at the location described in the ASC, pages U-6 and 7.
The City shall be responsible for the costs of any highway
improvements required by the ODOT to allow this connection.
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6. The KCP energy facility shall include a fire protection system
substantially as described iIn the ASC, page U-9 which is 1in
appendix C to this Site Certificate.

1v. P. Waste Minimization

1. Prior to construction of the facility, the KCP shall develop a
solid waste reduction and recycling program for hazardous and
non-hazardous solid wastes for construction and operation
substantially as described iIn the ASC, page V-1 which 1is 1in
appendix C to this Site Certificate.

2. The KCP shall reuse or recycle hazardous and non-hazardous
solid waste generated during construction to the extent reasonably
practicable and substantially as described in the ASC, pages F-1,
U-4, and V-1 which are iIn appendix C to this Site Certificate.

3. The KCP shall reuse or recycle hazardous and non-hazardous
solid waste generated during operation to the extent reasonably
practicable and substantially as described In the ASC, pages U-5,
and V-2 and 3 which are in appendix C to this Site Certificate.

4. Prior to construction of the facility, the KCP shall develop a
wastewater minimization and reuse plan for construction and
operation substantially as described in the ASC, page V-1 which is
in appendix C to this Site Certificate.

5. The KCP shall minimize and reuse wastewater generated during
construction to the extent reasonably practicable.

6. The KCP shall minimize and reuse wastewater generated during
operation to the extent reasonably practicable and substantially as
described In the ASC, pages F-2 through 3, and V-3 and 4 which are
in appendix C to this Site Certiificate.

7. During operation, the KCP shall minimize the amount of
sanitary wastewater by using water flow restricting devices on
bathroom and locker room sinks and showers, and by using low water
consumption water closets. (ASC, V-3)

8. KCP water treatment demineralizers shall use programmable
logic controls set to maximize resin efficiency so as to reduce
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overall water consumption during resin regeneration and
backwashing. (ASC, V-3)

9. KCP HRSG boiler blowdown shall be used as makeup water to the
cooling tower. KCP cooling tower blowdown shall be reduced by
automating the chemical treatment and blowdown system to allow the
cooling tower to operate at the highest practical number of cycles
of concentration. (ASC, F-3, V-3)

10. During operation of the KCP, waste materials shall be
contained on the energy facility site within the site perimeter
fence and screened from view from the nearby residential area.

Iv. Q. Noise

1. The KCP shall restrict construction activities which produce
loud noise levels to the hours between 7:00 a.m. and 10:00 p.m. to
reduce the potential for annoyance of nearby residences and
maintain compliance with applicable DEQ noise requirements. ASC,
page BB-5, BB.2)

2. The KCP shall place 1ts combustion turbine and i1ts associated
electrical generator, and the steam turbine and i1ts associated
electrical generator inside an acoustically insulated building.

3. The KCP shall, within six months of the beginning of
commercial operation, retain a qualified noise specialist to
measure actual noise levels associated with KCP energy facility
operation, at the nearby residential area and at the nearest edge
of the Klamath Wildlife Refuge across the Klamath River, to
determine 1Tt actual noise levels comply with (are within the levels
specified in) applicable noise regulations in OAR 340- 035(1)(b).
IT actual noise levels do not comply with applicable DEQ
regulations, the KCP shall take those actions necessary to comply
with the applicable regulations as soon as practicable.

4. The KCP shall design the HRSG and stack with resonant
frequency above the lowest natural frequency of the exhaust from
the combustion turbine.

5. The KCP shall consult with Klamath County to minimize impacts
of construction noise.
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6. The KCP shall design, construct and operate the 230 kv
transmission line so as to comply with applicable noise regulations
in OAR 340-35-035(1)(b).

IVv. R. Wetlands

There are no conditions specifically related to wetlands.

Iv. S. Water Rights

The conditions iIn section IV.S. relate to a new water permit which
the City shall obtain from the Oregon Water Resources Department

(Department) for operation of the facility.

1. The holder of the permit shall be the city of Klamath Falls.

2. The source of the water shall be a well in the Klamath River
basin.

3. The purpose or use of the water shall be for municipal use.
4. The maximum rate of use shall not exceed 1.34 cubic feet per

second taken together with Collins certificate 48602.

5. The period of use shall be year round.

6. The date of priority for the permit is October 28, 1996.

7. The point of diversion location is the NW 1/4 of the NE 1/4 of

section 24 in Township 39S, Range 8E, W. M:; 700 feet south and

1970 feet west from the NE corner of section 24.

8. The place of use is located as follows:
NE 1/74 SW 1/4; SW 1/4 SW 1/4; SE 1/4 SW 1/4; NE 1/4 SE 1/4; NW
1/4 SE 1/4; SW 1/4 SE 1/4; SE 1/4 SE 1/4; SECTION 13 and NE
1/4 NE 1/4; NW 1/4 NE 1/4; NE 1/4 NW 1/4; SECTION 24; TOWNSHIP
39 SOUTH, RANGE 8 EAST, W.M.

NE 1/4 SW 1/4; NW 1/4 SW 1/4; SW 1/4 SW 1/4; SE 1/4 SW 1/4;
SECTION 18; TOWNSHIP 39 SOUTH, RANGE 9 EAST, W.M.

9. The amount of water used under this right, together with the
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amount secured under any other right existing for the same lands is
limited to a total diversion of 52.22 cubic feet per second - or -
a lesser amount if delineated in the City"s Water Management and
Conservation Plan.

10. Measurement, recording and reporting conditions:

a. Before water use may begin under this permit, the permittee
shall install a meter or other suitable measuring device as
approved by the Water Resources Department Director
(Director), to measure the amount of water used under this
permit. The permittee shall maintain the meter or measuring
device 1n good working order, shall keep a complete record of
the amount of water used under this permit each month and
shall submit a report which includes the recorded water use
measurements to the Water Resources Department annually or
more frequently as may be required by the Director. Further,
the Director may require the permittee to report general water
use information, including the place and nature of use of
water under the permit.

b. The permittee shall allow the watermaster access to the meter
or measuring device; provided however, where the meter or
measuring device i1s located within a private structure, the
watermaster shall request access upon reasonable notice.

11. Use of water under authority of this permit may be regulated
by the Water Resources Department if analysis of data available
after the permit is issued discloses that the appropriation will
measurably reduce the surface water flows necessary to maintain the
free-flowing character of a scenic waterway iIn quantities necessary
for recreation, fish and wildlife in effect as of the priority date
of the right or as those quantities may be subsequently reduced.

12. The water user shall develop a plan to monitor and report the
impact of water use under this permit on water levels within the
aquifer that provides water to the permitted well(s). The plan
shall be submitted to the Water Resources Department within one
year of the date the permit is issued and shall be subject to the
approval of the Department. At a minimum, the plan shall include a
program to periodically measure static water levels within the
permitted well(s) or an adequate substitute such as water levels in
nearby wells. The plan shall also stipulate a reference water
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level against which any water-level declines will be compared. The
water user shall iIn no instance allow excessive decline, as defined
in the Oregon Water Resources Commission rules, to occur within the
aquifer as a result of use under this permit.

13. If at any time the well or iIts use acts as a conduit for
groundwater contamination or allows loss of artesian pressure, the
Water Resources Department may require that the land owner repair
the well 1In accordance with the current well construction
standards.

14. Prior to receiving a certificate of water right, the permit
holder shall submit the results of a pump test, performed within
the last ten years, meeting the Water Resources Department®s
standards, to the Water Resources Department. The Director may
require water level or pump test results every ten years
thereafter.

15. Failure to comply with any of the provisions of this permit
may result in action including, but not limited to, restrictions on
the use, civil penalties, or cancellation of the permit.

16. This permit is for the beneficial use of water without waste.

The water user i1s advised that new regulations may require the use
of best practical technologies or conservation practices to achieve
this end.

17. By law, the land use associated with this water use must be in
compliance with statewide land-use goals and any local acknowledged
land-use plan.

18. The use of water shall be limited when it interferes with any
prior surface or ground water rights.

19. Actual construction of the well shall begin within one year
from date the Water Resources Department issues the permit. Unless
the Water Resources Department grants an extension, construction of
the means of conveyance to the energy fTacility site shall be
completed within Tfive years of the date the Water Resources
Department 1issues the permit. Unless the Water Resources
Department grants an extension, complete application of the water
to the use shall be made within five years of the date the Water
Resources Department issues the permit.
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Iv. T. Public Health and Safety

1. The KCP shall design and operate 1its cooling tower
substantially as described In the ASC, Table M-1 on page M-4 which
i1s 1In appendix C to this Site Certificate.

2. The KCP shall monitor, in accordance with its Reclaimed Water
Use Plan approved by DEQ, the effluent it receives from the SSWTP
for the presence of pathogens. The KCP shall operate its cooling
tower water system in accordance with the Reclaimed Water Use Plan
and the i1ndustrial wastewater discharge permit for the facility so
as to prevent public health hazards from cooling tower drift
(aerosols).

V. MATTERS NOT ADDRESSED IN OR GOVERNED BY THIS SITE CERTIFICATE
V. A. Federally-Delegated Programs ORS 469.503(3)

The following programs are not within the Council®s jurisdiction
and are not governed by this Site Certificate because they are
federally delegated programs:

(1) The Air Contaminant Discharge Permit program administered by
DEQ, which includes, but is not limited to, the federally delegated
new source review requirements of the Clean Air Act and the
Prevention of Significant Deterioration (PSD) program. This
authority i1s iIn ORS Chapter 468A; OAR Chapter 340, Divisions 20,
21, 22, 25, and 31;

(2) The National Pollutant Discharge Elimination System (NPDES)
permit program administered by DEQ - Water Quality Division, which
regulates and permits stormwater runoff and industrial wastewater
discharges to public waters, directly or indirectly through
discharge to a local sanitary sewer;

(3) The program regulating the design, operation, monitoring and
removal of underground storage tanks that contain certain toxic and
hazardous materials, including petroleum products, administered by
DEQ, under ORS Chapter 466; OAR Chapter 340, Division 150; and the
program relating to the generation, treatment, storage and disposal
of hazardous wastes, administered by DEQ, under ORS Chapter 466;
OAR Chapter 340, Divisions 100 through 113;
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V. B. Requirement Which Do Not Relate to Siting ORS 469.401(4)

The following programs are not within the Council®s jurisdiction
and are not governed by this Site Certificate because the programs
address design-specific construction or operating standards and
practices not related to siting:

(1) The Oil Spill Contingency and Prevention Plan program,
administered by DEQ Water Quality Division under ORS 468B and OAR
Chapter 340, Division 47, which regulates the transport, storage,
handling and spill control and prevention of petroleum products;

(2) Regulations of building, structure design and construction
practices by the Oregon Building Codes Division under ORS Chapters
447, 455, 460, 476, 479, and 480; OAR Chapter 918, Divisions 225,
290, 301, 302, 400, 440, 460, 750, 770, and 780;

(3) Various programs addressing fire protection and fire safety and
the storage, use, handling, and emergency response for hazardous
materials and community right to know laws for hazardous materials,
administered by the Oregon State Fire Marshal®s Office, under ORS
Chapters 453, 476, and 480; OAR Chapter 837, Divisions 40 and 90;

(4) The program addressing design and safety standards for natural
gas pipelines and electric transmission lines administered by the
Oregon Public Utilities Commission, Safety Section under ORS
Chapter 757; OAR Chapter 860, Division 24;

(5) Regulations on the size and weight of truck loads on state and
federal highways administered by the Oregon Department of
Transportation under ORS Chapter 818; OAR Chapter 743, Division 82;

(6) The program regulating the possession, use and transfer of
radioactive materials administered by the Oregon State Health
Division (OSHD) under ORS Chapter 453; OAR Chapter 333, Divisions
100-119;

(7) Regulations of domestic water supply systems regarding
potability administered by OSHD under ORS Chapter 448;

(8) Permits required from the Oregon Department of Transportation
(ODOT) to "interconnect™ the proposed construction and operation
access road for the KCP into a state highway;
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(9) Permits required from ODOT to place a structure within, or to
cross, a state highway right-of-way;

(10) An Industrial Wastewater Discharge Permit from the city of
Klamath Falls to discharge KCP wastewater to the City"s Spring
Street Wastewater Treatment Plant; and

(11) Building permits required and administered by Klamath County.
V1. AMENDMENT OF SITE CERTIFICATE

The City and the Council recognize that, because of the length of
time that may pass between the date on which this Site Certificate
iIs executed and the date on which construction will commence, and
that will pass between the time construction is commenced and the
Facility is retired, it may be necessary to amend this Site
Certificate.

Amendments shall be made iIn accordance with OAR Chapter 345,
division 27 or Council procedural rules regarding amendments 1iIn
effect at the time the amendment Is sought.

VI1. SUCCESSORS AND ASSIGNS

This Site Certificate, or any portion thereof, may not be
transferred, assigned, or disposed of In any other manner, directly
or indirectly, except in compliance with OAR 345-27-100 or Council
rules In effect at the time such action Is sought.

VII1. SEVERABILITY AND CONSTRUCTION

IT any provision of this Site Certificate i1s declared by a court to
be i1llegal or in conflict with any law, the validity of the
remaining terms and conditions shall not be affected, and the
rights and obligations of the parties shall be construed and
enforced as 1T the Site Certificate did not contain the particular
provision held to be invalid.

IX. GOVERNING LAW AND FORUM

This Site Certificate shall be governed by the laws of the State of
Oregon.
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This Site Certificate shall be governed by the laws of the State of
Oregon.

Any litigation or arbitration arising out of this Site Certificate
shall be conducted in an appropriate forum in Oregon.

IN WITNESS WHEREOF, this Site Certificate has been executed by the
State of Oregon, acting by and through its Energy Facility Siting
Council, and the city of Klamath Falls.

-G

Chair, Energy Facility Siting Council

Date C}JJQ%A;} ZE%\‘qci‘7

N

Od behalf of the applicant,
James R. Keller

City Manager

City of Klamath Falls, Oregon

Date C%*ES{%j

s

L
On behalf of the applicant,
Todd Kellstrom

Mayor
City of Klamath Falls, Oregon
Date Ol‘“5“q,7
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Application for Site Certificate: Figure B-3 “Station Arrangement”
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Appendix B: Application for Site Certificate: Figure C-1 “Transmission Line/Pipeline Routes”
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Appendix C: Application for Site Certificate: pages B-6, 7,9, 10, 13 and 14; F-1,2, 3, 6 and 7;
M-4; N-12; U4, 5, 6,7 and 9; V-1, 2, 3 and 4; Figure X-2.



FACILITIES DESCRIFTION

The ST is a triple admission, reheat, condensing dual extraction turbine and is designed for
sliding pressure operation. Sliding pressure operation means that the steam turbine inlet
pressure follows the pressure set by the output of the HRSG, which js a function of
combustion turbine and duct burner output. Assuming an ST electrical output of 125 MW
(based on a 305 MW nominal output project design), the high pressure (HP) section of the
ST receives approximately 520,000 pounds per hour {Ib/hr) of HP superheated steam from
the HRSG. Approximately 383,000 Ib/hr of steam exhausts from the HF section of the ST
at 382 pounds per square inch-absolute (psia), 664°F as cold reheat to the HRSG. This
accounts for a portion of the exhaust flow which is exported to the Collins plant for process
steam. The export steam is desuperheated by a portion of the high pressure feed water
resulting in approximately 143,400 Ib/hr process steam (annual average) which does not
return to the turbine. The Collins plant will return all required steam condensate and
makeup to the energy facility site. A condensate storage tank will provide approximately
24 hours of storage. The hot reheated steam returning from the HRSG and the transition
piece cooling steam (which is generated in the HRSG and then used to cool the CT
transition pieces) combine, and the resulting 393,000 lb/hr of 345 psia, 1000°F steam enters
the low pressure (LP) section of the ST. Approximately 45,000 1b/hr of superheated LP
steam from the intermediate pressure superheater of the HRSG is inducted into the LP
section of the ST. A total of 517,000 1b/hr of LP steam at 1.53 inches of mercury, absolute
(HgA) exhausts from the LP section of the ST to the condenser.

Cycle Cooling System

Condenser

A water—cooled steam surface condenser will condense the ST exhaust steam. The system
will inchide a non-condensable gas removal system. The condenser will be designed to
condense all steam from the HRSG in the event a steam turbine trip occurs. The advantage
of being able to condense 100 percent of the steam is that it will save water and will avoid
a steam plume as well as the noise associated with venting to the atmosphere in the unlikely
event of a steam turbine trip.

Two 100 percent capacity can-type vertical condensate pumps will take suction from the
condenser hot well and feed the external deaerator after preheating the condensate in the
low pressure, low temperature section of the HRSG as described above.

Cooling Tower

An evaporative (wet) cooling process, using a mechanical induced draft cooling tower
consisting of approximately four cells, will be used to cool the condenser. Cooling tower
components include the basin, fans, fan deck, drift eliminators, fill material, and a fire
protection system consisting of sprinklers and fire suppression equipment. Circulating
water pumps will move the water from the cooling tower basin through the circulating
water piping system to the tube side of the steam surface condenser and then back to the
top of the cooling tower. During this process, the cooling water does not come into contact
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FACILITIES DESCRIPTION

with the steam or the high quality water circulating in the HRSG that will be heated to
make steam. The cooling water will be cooled by evaporation as it falls through the fill in
the cooling tower to the basin. The evaporation rate from the cooling tower will be
approximately 1,005 GPM based on annual average ambient conditions.

Makeup water to the cooling tower will be treated effluent supplied from the SSWTP. The
effluent will be added to the cooling tower basin to replace evaporation and blow down
losses. The total makeup requirement will be approximately 1,500 GPM.

The makeup water piping will be approximately 14 to 16-inch diameter buried FVC piping.
A makeup water pumping station will be located near the SSWTP. This pumping station
will include two 100 percent pumps with a capacity of approximately 1,500 GPM each for
system reliability. In addition, at least one of the pumps will be connected to SSWTP's
emergency diesel generator in the event a local power outage occurs.

Boiler and Cooling Tower Chemical Treatment

Boiler water chemistry will be maintained by an automatic chemical injection system capable
of supplying the required quantities of phosphates, neutralizing amine, and oxygen
scavenger.

An injection system using acid, sodium hypochlorite (bleach), and corrosion inhibitor will
be used to control biological growth, corrosion, and foaming in the circulating cooling water
system. Secondary containment will be provided to prevent the spread of accidental
chemical spills.

Component Cooling System

The component cooling water system is a separate closed loop that transfers waste heat to
the cooling tower water through a heat exchanger. Two 100 percent capacity pumps and
heat exchangers provide cooling water to the CT and ST lube oil coolers, generator coolers,
and other miscellaneous auxiliaries.

Control System

Distributed Control Systems (DCS)

The facility will have a state-of-the-art, integrated microprocessor based control system for
plant control, data acquisition, and data analysis. The distributed control system (DCS) will
provide control for startup, shutdown, normal operation, and personnel and equipment
protection. The DCS controls automatic valves and major electrical motors. The DCS also
provides instrumentation monitoring, switch gear and circuit breaker status, trending,
historical record keeping, alarms, system graphics, and the status of important components
and current instrument values within the system.
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FACILITIES DESCRIPTION

million by volume, dry basis (ppmvd) NO, levels during steady-state full load operations
while firing natural gas.

Continuous Emissions Monitoring System

A continutous emissions monitoring system (CEMS) will be installed to provide monitoring
of NO, and O, concentrations in the HRSG exhaust system. The CEMS will provide an
alarm should high levels of NO, occur, and will connect to the microprocessor based data
acquisition system to meet requirements of the Oregon Department of Environmental
Quality (DEQ) for monitoring and reporting.

Other Emissions

Because the facility is fueled primarily by natural gas, only trace amounts of 50, and PM,,
will be emitted. When fuel oil backup is needed, only low-sulfur fuel oil will be used. Low
levels of CO and volatile organic compounds will be achieved by means of good gas turbine
combustion.

Fire Protection

A fire water loop system will be provided for the energy facility site that consists of fire
hydrants, building sprinkler systems, the cooling tower sprinkler system, the turbine
generator lube oil sprinkler systems, and hose stations. The source of fire water will be
from a dedicated portion of the raw water storage tank or, as a back up, from te-ins to the
Collins fire water pressure loop. A packaged CQO, fire suppression system will be provided
as part of the CT fire protection system. The control room will be protected using an
automatic water sprinkler system.

Water Treatment Systems
A complete water treatment system will be designed to treat make-up water required for
the Project’s steam cycle. The system will include:

» Two (2) 100 percent multimedia pressure filters
» Two (2) 100 percent reverse osmosis units
» Two (2) 100 percent mixed bed polishers

The two 100 percent capacity mixed bed demineralizers will be designed to provide
make-up water to the HRSG. The demineralizers will be regenerated on-site using acid and
caustic. Regenerant waste will be neutralized and combined with cooling tower blowdown
for discharge to the existing municipal wastewater system. Operation of the water treatment
system will be controlled from the energy facility DCS. Two 100 percent capacity boiler
water makeup pumps deliver the demineralized water to the steam cycle. The water
treatment system will be located indoors, A demineralized water storage tank will be
installed to provide 20 to 24 hours of storage.
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FACILITIES DESCRIPTION

Material Disposal

Stormwater Drainage

A storm drainage system will be provided for the energy facility site. Stormwater will be
collected by a system of drainage piping and ditches. Stormwater drainage will be directed
into the unused, lined drain collection area around the cooling tower. Overflow from this
area will be routed to the area designated as the stormwater evaporation pond provided at
the energy facility site. The pond surface area will be approximately 85,000 square feet and
approximately 5.5 feet deep. This will provide a total evaporation area of approximately
170,000 square feet, including the drain collection areas and the evaporation pond.

Waste Material Disposal

Small quantities of hazardous and non-hazardous waste materials will be generated at the
facility, Hazardous waste materials will include waste oil, boiler chemical cleaning waste,
solvents, adhesives, paints, and lead acid batteries. These materials will be managed in
accordance with local and state regulatory standards. '

Appropriate documentation will be maintained, and hazardous materials will be handled
by qualified personnel. To comply with regulations, hazardous waste will be stored on-site
for no more than 90 days, followed by transport to a licensed treatment storage disposal
facility. Waste streams that can be practicably recycled, such as waste oxls, will be
transported by truck to an approved recycling facility.

Non-hazardous waste materials will include used packing materials, piping and steel scrap,
trash, water treatment sludge, and garbage. Waste materials that can be practicably
recycled, such as demineralizer resins, will be recycled by the original equipment vendors.
Other recycling programs will be used to recycle paper and glass products to minimize the
total amount of waste materials requiring final disposal at a landfill.

Wastewater Disposal

Wastewater will include sanitary wastewater and cooling tower blowdown. Sanitary
wastewater will be produced primarily from plant domestic services, demineralizer wastes,
and equipment drains and will be discharged to the existing municipal sewage system.
Cooling tower blowdown water will also be discharged to the municipal sewage system.
No additional treatment of wastewater will be required.

The total wastewater flow from the energy facility site will be approximately 436 GPM,
primarily from cooling tower blowdown. The wastewater piping will be approximately
8-inch diameter buried PVC piping. A wastewater pumping station will be located within
the energy facility site. This pumping station will include two 100 percent pumps, with a
capacity of approximately 436 GPM each.
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FACILITIES DESCRIPTION

The increased displacement of Collins plant boiler fuel due to higher steamn use is
demonstrated by the lower value of fuel chargeable to power (FCP) associated with the
maximum steam flow.

GENERAL DESIGN BASIS
Drawings

The following general design drawings of the Project structures, equipment, and their
appurtenances are provided:

Figure B-1 Process Flow Diagram

Figure B-2 Site Plan

Figure B-3 General Arrangement

Figure B-4 Elevation Diagrams

Figure B-5A, 5B, & 5C Electrical One-Line

Figure B-6 Typical 230-kV Transmission Structure

The site plans and elevation diagrams include conceptual design drawings of the energy
facility site structures.

Codes and Standards

The Applicant intends to comply with applicable federal, state, and local safety codes and
standards for construction of the facility, transmission line, and gas interconnection normally
utilized in the design and construction of this type of facility. The codes and standards used
will include the National Electric Safety Code (NESC), Uniform Building Code (UBC), the
Federal Department of Transportation (DOT) Pipeline Safety Regulations, and specialty
codes administered through the American Society of Mechanical Engineers (ASME) and the
American National Standards Institute (ANSI). The Applicant will comply with UBC
Chapters 79 (Hazardous Materials) and 80 (Flammable Liquids), and NFPA Standard 580
(Fire Protection for Combustion Turbines). Where the applicable Oregon codes specify
added conditions or more stringent requirements, these requirements will be incorporated
into the facility design during the detailed design phase of the Project.

Structural, wind, and seismic design will be in accordance with the current version of the
UBC and the State of Oregon Amendments "Structural Specialty Code” 1993 Edition.
Specific recognition of the wind and seismic criteria applicable to the Project is noted as
follows:

»  Wind: The facility’s wind design conditions will include a minimum basic wind speed
of 80 mph and an exposure class of B.

» Seismic: The facility’s seismic design will be based on seismic zone 3 with an
importance factor of 1.25.
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FACILITIES DESCRIPTION

The design basis for unfired pressure vessels and piping will be ANSI and ASME codes.
Other codes will be applied as applicable.

The Project will meet the requirements of the UBC, as amended by Oregon, and the NFPA.
An on-site fire protection system will be installed to control and extinguish fires within
buildings and yard areas. To supplement the stationary fire systems, portable fire
extinguishers will be provided at strategic locations within the facility. The type and
number of extinguishers will satisfy applicable code requirements. First aid kits, eyewash
stations, and safety showers will be provided at appropriate locations in the facility.
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EXHIBIT F MATERIAL INVENTORY

INTRODUCTION AND APPLICABLE REGULATIONS

OAR 345-21-010(1)(f) requires a materials analysis in Exhibit F of a site certificate application
including an inventory of substantial quantities of industrial materials flowing into and out
of the proposed facility. This inventory is included herein as Table F-1, which is located at
the end of this section.

OVERVIEW

CONSTRUCTION PHASE

The construction phase produces waste materials that are unique to that phase and not
related to the operation of the energy facility. This phase will involve materials and
methods typical of traditional heavy industrial facilities, which include concrete foundations
and structures, steel-framed buildings and structures, steel piping, electrical, and pre-
packaged process equipment. During construction, temporary trailers and storage facilities
will be required. The net effect of this construction activity produces the following wastes:

» Solid waste materials will be generated from concrete and steel-work. Wood and steel
scraps will be segregated and recycled to the extent reasonably possible. Concrete and
excavation waste will be used on-site for fill or exported for fill use elsewhere.

» Packing materials, paper, and refuse will be accumulated in dumpsters and periodically
removed by a licensed waste hauler.

» Oily waste, filters, rags, dirty, or hazardous solid waste will be collected in sealable
drums and removed by a licensed disposal contractor.

» Spent oils, solvents, and cleaning materials will be collected in tanks or barrels supplied
by material vendors. Disposal, or recycle where practical, will be handled by
appropriate vendors or licensed contractors.

» Spent caustic solutions from boiler piping washes will be collected in temporary
transportable tanks and removed for off-site neutralization and disposal by a licensed
contractor.

» Sewage will be routed to the existing sanitary waste system. Portable toilets will
supplement trailer facilities and be pumped and cleaned on a regular basis by the
supplying contractor.
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MATERIAL INVENTORY

» Temporary facilities such as trailers, storage buildings, and fences will be removed at
the end of construction. The site will be landscaped when construction is complete.

OPERATIONS PHASE

Fuel Use

The primary fuel for the energy facility will be natural gas. The intent of the applicant is
to contract for gas supplies from existing production areas in Alberta and British Columbia,
the Rocky Mountains, and/or the San Juan Basin. Delivery capacity will be purchased on
the PGT pipeline system. The PGT Medford lateral passes directly adjacent to the energy
facility site’s south boundary. The interconnection pipeline would be approximately 12
inches in diameter. Cas used by the Project should not be a sufficiently large market share
to affect the price and availability of gas in the regional market. When operating at rated
output, with no supplemental firing at annual average conditions, the Project will consume
approximately 53,300,000 SCF of natural gas per day.

The natural gas will be consumed on-site. There are no disposal or storage issues related
to the use of natural gas by the proposed energy facility.

The energy facility will be designed to operate on low-sulfur fuel oil during short periods.
Fuel oil will be stored in one 2.5 million gallon steel tank. Secondary containment will be
provided around the storage tank as described in Exhibit B. Fuel oil will be delivered by
tanker truck.

Water Use

Non-recoverable heat produced by the energy facility will be rejected by evaporation from
the cooling tower. In order to balance the thermodynamic energy cycles that drive the
energy facility, approximately 1,005 gpm of water will be evaporated in the cooling tower
to reject the waste heat load present at the rated energy output condition. The factors that
impact the amount of water used by the facility will be the energy production rate, the
quantity of minerals in the cooling water supply, the concentration of solids in the cooling
tower blowdown, and changes in steam use by the Collins plant.

Makeup water replaces the steam exported to the Collins plant, cooling tower evaporation
and blowdown, domestic water uses, gas turbine inlet air evaporation, and water treatment
wastes. A total wastewater flow of approximately 436 gpm is anticipated, resulting in a
water demand of approximately 1,460 gpm total for the project. The complete water cycle
is detailed in Figure F-1. (Note that the Project water balance in Figure F-1 is based on a
nominal electrical generating capacity of 305 MW (net) and 143,400 pounds per hour of
steam to Collins.)

The Project will reduce the requirement for well water makeup by utilizing SSWTP effluent
from the City as the primary makeup water flow for cooling tower evaporation.
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MATERIAL INVENTORY

The cooling tower system will be operated at four cycles of concentration. Cooling tower
blowdown will be combined with domestic wastewater that is treated on-site, and with
surface drainage (i.e., equipment washdown rinse water) from the energy facility. Oil and
grease constituents will be removed using an oil/water separator at the energy facility site.
The combined flows will be returned to the City as sanitary wastewater. Stormwater
collected on-site, but away from the actual equipment locations, will be discharged to an on-
site stormwater retention pond.

ON-SITE MATERIAL INVENTORIES
On-site material inventories are organized in the categories as follows:

» Fuel-use related

» Major equipment hibe oil

» Major electrical insulating oil

» Water treatment commodity chemicals
» Water treatment specialty chemicals

» Compressed gases

» Maintenance supplies

Table F-1 gives a complete over-view of all material inventories. All materials with
significant quantities present are listed, including those held in the internal sumps and
reservoirs of the major electrical and mechanical equipment items. It should be noted that,
in the majority of material categories, the life-cycle of the material is closed-loop: recycling,
neutralization, evaporation, or combustion is the ultimate disposition of the material. This
means that a very low volume of waste is generated that requires removal and disposal to
landfill or other approved sites.

Each material category will be explained in the following paragraphs.

Category A - Fuel-Use Related

The fuel-use related materials are completely consumed in the energy facility, so no off-site
disposal is necessary. The Project will operate primarily on natural gas. No on-site storage
of natural gas is planned. Ammonia is used in the selective catalytic reduction process to
lower Project emissions of NO,. Ammonia will be delivered to the energy facility site by
tanker truck and stored on-site in one 17,000-gallon, 250-psia pressurized storage vessel.
Average ammonia consumption is estimated at 530 gallons per day. Based on truck
deliveries of 7,000 gallons per shipment, one truck delivery of ammoma will be required
every 13 days (approximately 28 deliveries annually).

Low-sulfur fuel oil will be stored on-site for use as a secondary fuel. Fuel oil will be
purchased from west coast refiners and delivered by tanker truck to the Project. Fuel oil use
is not expected to exceed 720 hours per year while operating at full load, or the equivalent
volume for other operating scenarios.
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MATERIAL INVENTORY

Fuel

To ensure proper safe handling of the natural gas, the entire system will be installed and
operated in accordance with the National Fire Protection Association (NFPA)54: Natural
Fuel Gas Code, Part 2; Gas Piping System Design, Materials, and Components, Part 3; Gas
Pipe Installation, Part 4; and Inspection, Testing, and Purging. The piping will be designed
in accordance with ANSI B31.8. '

The fuel control systems on the gas turbine will include automatic fuel shut-off vaives to
stop all fuel flow to the unit under shut-down conditions. Fuel flow will restart when all
safety permissive firing conditions have been satisfied. Each fuel shut-off vaive will have
a mechanical device for local manual tripping and a means for remote tripping. A vent
valve will be provided on the fuel gas system to automatically vent the piping downstream
of the shut-off valve when the fuel shut-off valve closes. Gas shut-off valves will be
installed at the PGT pipeline connection point as well as at the energy facility. The area
immediately around the gas system will be a NFPA/NEC Class I, Division II, Group D
Hazardous area. Operations in this area will be in accordance with this classification and
accepted, proven industrial standards of practice and procedures.

The fuel oil storage tank will be designed in accordance with API requirements. The tank
will be located within a bermed area to provide secondary containment. The tank area will
be provided with a foam fire protection system.

Non-Fuel Substances

Management of hazardous substances will be conducted in accordance with applicable
federal, state, and local regulatory standards for public occupational safety and health
protection. The storage and conveyance system for liquid hazardous chemicals will be
designed to prevent and contain spills through pumping and storage controls and secondary
containment around tanks. Pumping systems and storage tank controls will include:

» Dry disconnects at transfer hose and piping connections
» Automatic pump shut-offs on tank high level

» Redundant tank level indicators and high level alarms

» Inventory tracking

» Daily visual inspections of tank levels

» Written unloading and transfer operation instructions

Measures to protect equipment and workers from harmful exposure to chemicals such as
sulfuric acid and caustic will be implemented. Areas in which these chemicals will be
stored or used will have safety showers, eyewashes, and containment areas so that spills
and wastes will be collected, treated, and disposed of in accordance with regulatory
requirements. Flange covers will be used in all acid and caustic piping. Foundations and
slabs for equipment containing lubricating oil, insulating oil, or hydraulic fluid will be
designed to contain and collect any spill. Neutralizers and/or absorbers will be on-site in
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MATERIAL INVENTORY

case a spill does occur. Suitable garments and face coverings will be required to be worn
by personnel handling sulfuric acid and caustic. Chemical storage areas will provide a
secondary containment storage volume equal to 100 percent of the maximum chemical
volume in primary containment.

The facility will meet or exceed the following safety and health requirements:

» Storage and handling of flammable and combustible liquid chemicals will be in
compliance with NFPA 30 and 321 ("Basic Classification of Flammable and Combustible
Liquids™).

» Chemical storage areas will have secondary containment to confine chemical spillage.

» Ammonia storage will comply with NFPA and local fire department requirements, and
will be designed in accordance with ANSI K61.1, Safety Requirements for the Storage
and Handling of Anhydrous Ammonia.

» Personnel involved with the chemical fluids and flammable gasses will be trained in
proper handling procedures for both normal and emergency situations and safety
precautions in the use of these fluids.

» Piping systems will be designed in accordance with the American Society of Mechanical
Engineers (ASME B31.1, 31.4, or 31.8 piping codes as required by its service). '

» Standards for the design, construction, installation, venting, diking, piping, valving,

supports, foundations, and anchorage of tanks will be in accordance with State of
Oregon requirements. :
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DEQ PERMIT/APPLICATION

Table M-1

Cooling Tower Parameters

Parameter Cooling Tower Characteristics
Dimensions 4 cells, 55’'L x 55W x 50'H
Total Tower Dimensions: 220°L x 55W x 50'H
Drift Rate 0.0005% of circulating water

Circulating Water Rate: 51,300 gal/min
16.2g/sec of drift droplets emitted

Heat Dissipation Winter: 598 MMBtu /hr (175 MW)
Summer: 685 MMBtu/ hr 201 MW)
Input Air Rate Winter: 21.76 MMIb/hr (2,740 kg/sec)
Summer 18.2 MMIb/hr (2,290 kg /sec)
Drift Droplet Size Droplet Size (microns) Mass %
375 and larger 1.0
275 - 375 2.0
175 - 275 6.5
100 - 175 15.5
50 - 100 25.0
0-50 50.0
Table M-2

Estimated Cooling Tower Plume Dimensions and Frequency

Seasons

Plume Length (m)

Plume Height (m)

Plume Radius (m)

>100 m >500 m >50 m >100 m >10m >50 m
Winter 74.3% 27.7% 68.6% 24.1% 87.0% 12.2%
Spring 34.2% *3.9% 28.4% 6.4% 56.0% 1.5%
Summer 16.1% 0.9% 11.6% 1.8% 39.1% 01%
Fall 39.6% 10.0% 34.2% 7.4% 60.9% 29%
Annual 41.0% 9.8% 35.4% 9.9% 60.3% 3.9%
Average
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ECOLOGICAL COMMUNITIES AND SOIL TYPES

MITIGATION

Mitigation Measure N.1
The proposed Project alignment has been located to maximize its use of existing utility corridors,
ruderal areas, and development/landscape areas, when feasible.

Mitigation Measure N.2

Impacts to native terrestrial plant communities (ie., juniper woodland, shrub-steppe, and
grass/forb) will be mitigated by restoring areas to pre-disturbance conditions. These community
types shall be regenerated with post-construction erosion control, revegetation, and maintenance
measures as described below:

» An erosion control plan shall be developed and implemented which follows best management
practices, as prescribed by state and local requlations and policies. This plan shall be reviewed
by the Oregon Department of Fish and Wildlife, the Oregon Department of Agriculture, and
the Oregon Division of State Lands, as required.

» A post-construction revegetation plan shall be developed and implemented. This plan shall
be designed to restore each matural ecological community type adversely affected by
construction of this Project. It shall provide performance goals, a planting and irrigation
plan, maintenance requirements, and a monitoring program. This plan shall be reviewed by
the Oregon Department of Fish and Wildlife, the Oregon Department of Agriculture, and the
Oregon Division of State Lands, as required.

Permanent reductions in the size of vegetation communities would be caused by the Project.
These permanent losses are not considered significant and would result from displacements caused
by construction of the Project, parking lots, permanent access roads, footings and foundations for
transmission towers/poles, and elevated steam pipelines. '

Mitigation Measure N.3

Native terrestrial vegetation communities, habitat category 3 (i.e., juniper woodland, shrub-steppe,
and grass/forb), that experience permanent loss of acreage shall be mitigated at a 1:1 ratio by
restoring lost acreage within the existing Collins property or other acceptable areas. This
restoration may be performed in conjunction with mitigation for visual impacts, and may be
performed out-of-kind if the community being restored is considered to be of a higher ecological
value or is less common in the study areq.

Potential declines in diversity or functionality of native upland vegetation communities could be
caused by the Project. Examples of these impacts could include increased competition from
invasive non-native plant species, localized habitat fragmentation effects of plant communities,
and disturbance from maintenance activities. The proposed erosion control and revegetation plans
described in mitigation measure N.2 will minimize these potential effects.
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FINDINGS (GOVERNMENTAL SERVICES)

SEWER AND SEWAGE TREATMENT

The SSWTP is the City’s sewage treatment facility. Wastewater from the Project’s cooling
tower blowdown and sanitary system would be piped to the City’s existing sewer main at
the intersection of Highways 66 and 97. The SSWTP has the capacity to process
approximately 6 MGD of wastewater and at present is operating at approximately one-half
capacity. The SS5WTP should not have difficulty handling the volume of additional
wastewater from the Project, which is estimated to be approximately 0.6 MGD (Colahan
1995). Industrial wastewater issues have been discussed in another section within this site
certificate application (see Exhibit O).

WATER SUPPLIES

The Project cooling water supply requirements would be provided by the City.
Approximately 2.0 MGD of water would be required for the cooling system. The City
generates 2.9-6.2 MGD of wastewater effluent and is committed to meeting the entire cooling
water needs of the Project with water from the SSWTP. No new groundwater or surface
water withdrawals will be required for Project cooling needs. '

Service and potable water requirements for the Project are approximately 200,000 gpd
(0.2 MGD). The City would provide this water to the Project. The provision of this water
‘would not cause an impact.

STORMWATER DISPOSAL

An evaporation pond will be constructed to collect Project stormwater runoff during Project
operation for evaporation on-site rather than discharge. During construction, the Project will
comply with federal, state, and local stormwater discharge requirements. A Stormwater
Discharge Permit, as required by ORS 468B and OAR 340-45-033, would be obtained from
the DEQ. Therefore, no adverse impacts are anticipated for this governmental service.

SOLID WASTE DISPOSAL

Klamath County Landfill receives solid waste from all areas within Klamath County. Due
to the small increase in population during the construction and operation of the Project, no
significant impact would occur due to domestic solid waste. '

Solid waste generated by the Project during construction will include wood, concrete, and
steel scraps. The wood and steel will be sorted and recycled, where practicable. The
concrete will be used for on-site fill, where practicable. Quantities of the materials which
are not reusable will be disposed at an off-site landfill. Other construction solid wastes (e.g.,
oily rags, filters, or hazardous solid wastes) will be collected for disposal by a licensed
contractor.
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Solid waste generated during operation of the Project will include packing materials, paper,
and other refuse. These will be reused as possible and the remainder disposed of
periodically at an off-site landfill. ExhibitV contains a discussion of the Project’s solid waste
minimization plan. '

HOUSING

Most available housing in Klamath County for temporary and regular workers for the
Project would be found in Klamath Falls. During the summer months, Klamath Falls has
greater availability of temporary housing due to college students at Oregon Institute of
Technology leaving the area. Typically, the occupancy rate for rental homes, multiplexes,
and apartment units is between 90-95 percent (Coleman, Anderson 1995). Rents for one
bedroom units range from $300-400 per month, two-bedroom units run $385-$500 per
month, and three-bedroom units typically start at $450 per month (Coleman 1995).

As shown in Table U-1, during the peak construction period, a maximum of 92 new
households, 73 of which would be single employees, would require some form of housing
in the area:

Table U-1
In-Migrant Households - Peak Construction
' Direct Labor Indirect Labor Total
Households Related Households Households
Single Workers 60 13 73
Married Workers 15 4 19
Total Workers 75 17 ' 92

There are many opportunities for home purchases in Klamath Falls. The average price for
an 1,800 square foot, three-bedroom/two-bath home is currently estimated at $90,000.
Particularly with the development of new subdivisions planned for the area, there would
be increased availability of new homes for purchase (Moden 1995).

Of the 20 regular workers of the facility, an estimated 10 employees would be moving from
outside the local area. As a result, four in-migrant indirect labor related households would
be established. As shown in Table U-2, approximately 11 of the 14 total new households
from the Project operations would be married workers with families.
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Table U-2
In-Migrant Households - Operations
Direct Labor Indirect Labor Total
Households Related Households Households
Single Workers 2 1 3
Married Workers 8 3 11
Total Workers 10 4 .14

With adequate advanced planning and coordination, the housing needs of the temporary
work force can be met (Coleman 1995). Should it appear necessary, the Applicant will
coordinate with local officials and businesses to provide adequate facilities in advance of the
arriving temporary workers.

TRAFFIC SAFETY
As noted earlier, the peak construction work force will be approximately 250 workers. The
average work force will be 110 workers.

If it is conservatively anticipated that each worker will travel independently to the Projeét
site, this will result in 250 round trips per day. The working hours of the construction crafts
will be coordinated with the other industries in the area to minimize traffic congestion. In
addition to the construction workers, there will be owner's personnel, vendor
representatives, and other visitors to the facility. This will result, at peak, in an additional
50 round trips per day. A parking area of approximately 1-3/4 acres (75,000 square feet)
is planned for construction, based on 300 vehicles.

Estimated truck traffic during the construction period is 25 deliveries per day. This will
range from UPS type vehicles, local suppliers, and concrete trucks, to large steel and
equipment deliveries. Typical work hours for construction projects are 7:00 a.m. to
3:30 p.m., and these deliveries will be spread over this time frame. Rail delivery is possible,
if needed, for larger shipments.

Most of the construction work force will travel from the Klamath Falls area. Anticipated
traffic routes will be primarily on Interstate 95, U.S. Highway 97, and State Highways 140
and 66. There will be some local traffic on State Highway 39. Access to the site will be
from Highway 97 onto a private road leading to the site. The Project is working with the
ODOT to determine the requirements for design of this access road during construction and
Project operation (see Appendix U-1). Because of the proximity of the interstate highway,
traffic through the City should be minimal and it is not anticipated that large truck traffic
will travel through the City.
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Since the access roads to the area are cwurently sufficient to handle the heavy traffic
generated by the other local industries, it is not expected that street modifications will be
needed to accommodate the traffic or weight of the equipment arriving at the site. There
are also no anticipated additional maintenance and/or operation cost to the roads. The
additional construction traffic will exist only for a limited time and does not represent a
significant increase over the current traffic. Therefore, it should not have any adverse
impact on these roads.

During Project operations, there will be 20 employees working at the site. They will be
divided into three shifts, with approximately 10 on the day shift, five on the second, and
five on the third. In total, approximately 40 trips per day into the facility are expected. The
additional trips include tradespeople, vendors, and management, primarily on the day shift.

There will also be ongoing truck deliveries during operation of the energy facility.
Deliveries will be three to five per day to the site. Mostly these will be small trucks of the
UPS type. There will also be larger, semi-trailer, size delivery trucks for water treatment
chemicals and other types of consumables or equipment at the rate of three to five per
month. Fuel oil will be delivered by large tanker trucks at a rate of several per hour, during
working hours, for limited periods of time when filling the fuel oil tank. These periods are
expected to occur about once per year and be about two to four weeks long.

Anticipated traffic routes will remain the same as during the construction phase. They will
be primarily on Interstate 95, U.S. Highway 97, and State Highways 140 and 66. Some local
traffic will be on State Highway 39. Access to the site will be from Highway 97 onto a
private road leading to the site. As noted earlier, the Project is consuiting with the ODOT
to determine the design requirements for this access road. Traffic through the City will be
minimal. It is expected that most traffic will use the interstate highway and only small
delivery type trucks will travel through the City on their daily routes.

There are no expected street modifications or anticipated maintenance and/or operation
costs to any of the roads due to operation phase staffing, visits, or truck traffic, since the
additional traffic is not a significant addition to current volume. Table U-3 compares the
Project’s estimated traffic to the Weyerhaeuser facility’s existing traffic.

As discussed in more detail in Exhibit M, operation of the Project’s cooling tower will not

cause rime icing on the Highway 97 bridge across the Klamath River, nor will the cooling
tower result in ground fog impacts to local roads.
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Medical assistance is also provided by Fire District #4. This medical unit is comprised of
one paramedic, eight EMTs, and two ambulances.

The Project would have its own fire protection system designed in conformance with
applicable fire codes and National Fire Protection Association (NFPA) standards. The
system would include provisions for water storage, motor-driven fire pumps, fire water loop
and monitors, chemical extinguishing for combustion equipment, and portable fire
extinguishers.

Fire District #4 is experienced in and capable at combatting industrial fires (Cady 1995). In
conjunction with the other fire departments, Fire District #4 would be capable of handling
any fire emergency that could occur at the Project site. Therefore, no mitigation would be
necessary for fire protection services.

HEALTH CARE

The largest health care facility in Klamath County is Merle West Medical Center, which has
176 beds, over 70 physicians, and approximately 1500 employees. This hospital is well
equipped to respond in case of large emergency or disaster situations. In coordination with
the County’s emergency plan, Merle West Medical Center is prepared to mobilize resources
within the hospital or in the field. While the Medical Center does not have its own burn
unit, they are equipped to stabilize burn victims and air-transport them to regional medical
centers in Medford, Portland, Eugene, or San Francisco. They currently have a 13-bed
emergency room and 4-bed urgent care center with plans to expand the emergency room
to 25 beds within two years. The hospital runs its own ambulance service comprised. of
three full-time ambulances and 25 employees. This health care facility is well able to handle
any emergency that might occur at the Project site (McCaffrey 1995).

The Klamath Urgent Care Center, Chiloqujn Clinic, Sprague Valley Clinic, and several
ambulance/rescue services and private medical clinics also serve the area.

Due to the preparedness and the capabilities of the Merle West Medical Center, as well as
the relatively small increase in population resulting from construction and operation of the
energy facility, the Project is not expected to have adverse impacts on health care services
in the impact area.

SCHOOLS

The City District and Klamath County District provide 20 elementary and nine junior/senior
high schools for approximately 11,000 students in this public education system. The schools
in the City and County districts are generally at or exceed capacity. While three of the City
schools are over capacity (Joseph Conger Elementary, Pelican Elementary, and Roosevelt
Elementary), students could still be accommodated by transferring outside of their area to
a number of other schools within the City, if deemed necessary (Stearns 1995).
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EXHIBIT V SOLID WASTE AND WASTEWATER

INTRODUCTION AND APPLICABLE REGULATIONS

OAR 345-21-010(1)(v) requires a description of the Applicant’s plans to minimize, to the
greatest extent practicable, the generation of solid waste or wastewater and to recycle or
reuse solid waste and wastewater.

A solid waste minimization and recycling program will be developed and implemented for
both hazardous and non-hazardous waste during construction and operation of the energy
facility. The program will address the handling, separation, containerization, and shipping
of the waste streams and include an employee training program with both the rationale and
mechanics of the waste minimization and operation of the recycling program.

A wastewater minimization and reuse program will be prepared for the Project construction
and operation. During construction, the program will focus on collection and recycling of
runoff in the Project area (energy facility and related facilities). During Project operation,
the program will address the handling and reuse of Project wastewater streams.

OVERVIEW

MINIMIZATION OF SOLID WASTE

There is no significant solid waste generated in the production of electric or steam energy
from the natural gas-fired energy facility. Solid waste will be generated as a result of
construction activities and normal plant operation, routine plant maintenance activities, and
from office activities. Waste minimization will focus on reducing the use of non-reusable
materials and hazardous materials during facility construction and operation. Methods of
eliminating waste at the source and salvage programs for reuse of excess and discarded
materials will be evaluated. New product purchases will be evaluated to determine if
alternate recyclable or non-hazardous products can be substituted to reduce waste
generation. ‘

Construction Phase

Solid waste generated during the construction period will generally consist of non-
hazardous discarded equipment packing materials, wood materials, and construction debris.
The construction debris will include excess piping, concrete, and steel scrap. These materials
will be transported to a sanitary landfill or to a recycling facility, as appropriate. Solid
waste will be recycled to the extent practicable as a first priority through a deliberate
recycling program to minimize the final amount of waste materials requiring landfill
disposal.
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Operational Phase
Solid waste generated during the operational phase of the facility will consist of both
hazardous and non-hazardous wastes.

" Hazardous Solid Waste
The following hazardous solid waste is anticipated to be generated from the Project:

»  Used lead acid batteries
»  Spent Selective Catalytic Reduction (SCR) Catalyst
»  Qily rags, oil absorbent materials

Used batteries and spent SCR catalyst are removed and replaced when the materials have
worn-out or served their useful life. Batteries are used as a source of backup power for
plant system controls and safety related equipment functions. Typical battery life is
expected to range from 10 to 15 years. Used batteries will be shipped to vendor recycling
facilities for heavy metal recovery to minimize the final amount of waste materials requiring
disposal at a hazardous disposal site.

The Project will use an advanced dry low NOy combustion system in the gas turbine and
an SCR catalytic system in the HRSG. This system will convert NOy in the gas turbine
exhaust into nitrogen and water vapor to minimize NOy air emissions. The SCR catalyst
has a typical design life of five to seven years before replacement is necessary. The spent
catalyst system may contain heavy metals which are considered hazardous materials. Spent
SCR catalysts will be shipped to the manufacturer or to a metals reclaiming facility. The
catalyst is expected to be recycled.

QOily rags and oil absorbent materials will be generated in cleaning up of leaks and
maintenance operations. These waste materials will be disposed in a licensed landfill. The
Project will be operated and maintained in accordance with rigid operations and
maintenance procedures by qualified and properly trained personnel in a program designed
to minimize the potential for oil material spills.

Non-Hazardous Solid Waste ‘
The following non-hazardous solid waste materials are anticipated to be generated from the
Project: '

»  Spent demineralizer resins
»  Office and administration area waste (trash and garbage)

The water treatment demineralizers are used at the energy facility to further purify potable
and off-site condensate return water to boiler feedwater quality for use as makeup to the
steam cycle and for water injection into the gas turbine to control NOy formation when
burning fuel oil. The demineralizers contain non-hazardous cation and anion ion exchange
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resins. Anion resins have a useful life of four to five years while the cation resins have a
useful life of 8 to 10 years. The spent resins will be shipped to vendor recycling facilities
thereby minimizing solid waste generation.

Office and administration area waste will generally consist of inert paper waste, trash, and
garbage. Paper products, aluminum cans, glass, and some plastics will be recycled to the
extent practicable by providing separate disposal containers in the plant. The recycling
program will minimize the amount of waste materials requiring disposal in a sanitary
landfill.

MINIMIZATION OF WASTEWATER
Wastewater will be generated from the following plant process and/or equipment:

»  Sanitary wastewater
»  Demineralization system backwash water
»  Cooling tower blowdown

Sanitary wastewater is produced primarily due to plant domestic services. The amount of
sanitary wastewater will be minimized through the use of flow water restricting devices on
bathroom and locker room sink and shower fixtures and by using low water consumption
water closets.

The Project’s water treatment demineralizers will be provided with programmable logic
controls and will be set up to maximize resins efficiency thereby reducing the overall water
consumption during resin regeneration and backwashing. The backwash will be neutralized
and the wastewater from the neutralization system will be discharged to the City’s sewer
system. :

The HRSG boiler blowdown is utilized as makeup to the cooling tower. The amount of
cooling tower blowdown will be minimized by automating the chemical treatment and
blowdown system for the cooling tower to allow the tower to operate at the highest practical
number of cycles of concentration.

On-site stormwater runoff from non-equipment areas will be directed to the stormwater
evaporation pond. Surface drainage from equipment areas with potential oil contamination
will pass through an oil/water separator before being discharged to the stormwater
evaporation pond.

MINIMIZATION OF WATER USE :
Specific features of the Project which reduce its water consumption are listed below.

»  The Project will operate with an advanced combustion turbine selected to minimize
fuel consumption per kilowatt of electricity generated. The advanced turbine design
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allows the energy facility to.achieve a greater proportion of its electrical generation in
the combustion turbine (Brayton) cycle than could be realized using a conventional
combustion turbine. This reduces the relative size of the steam (Rankine) cycle
reducing the amount of water needed for boiler feedwater and cooling tower makeup.

The combustion turbine utilizes dry low NOy combustion in lieu of steam or water
injection for NOy emission control under natural gas firing, reducing consumptive
water use.

The energy facility’s surface condenser will be sized to condense all steam produced
in the heat recovery steam generator to minimize steam venting (water loss) during
startup, shutdown, and abnormal operating conditions when the steam turbine is off-
line.

The energy facility has been designed, and non-hazardous chemicals selected, so its
wastewater can be treated in the City’s SSWTP.

Steam condensate that is recovered in the Collins plant will be returned to the energy
facility for reuse.

The energy facility will use effluent from the City’s SSWTP as cooling water. This
process will eliminate the need to use surface or groundwater for cooling water
makeup, allowing those sources to remain available for other high quality users in the
Klamath basin.
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14:53 L1415 491 2686 RMI - SAN RAFAEL

RMI

RESOURCE MANAGEMENT
IinTERNATIONAL, INC.

MEMORANDUM'

Via Facsimile

DATE: October 9, 1996
TO: _ Torﬁ Meehan - - - |
' Oregon Department of Energy
FROM: Thor Hibbeler
SUBJECT: 'PERMITTING ACTION ITEMS LIST FOR THE KLAMATH
' COGENERATION PROJECT
Tom,

This memo is being sent to resolve ltems N-2, N-3, $-3, U-3 and Z-2 of the Klamath
Cogeneration Project’s Permitting Action Items List. This list is being used to track those
issues which must be resolved in order to deem the Application for Site Certificate
(ASC) complete.

With respect to [tem N-2, as we discussed on 10/4/96, the primary concem is erosion
of some soil types that may be encountered during construcion. While it should be
noted that the areas that will be affected by the Project (Energy Facility Site and

‘transmission line and pipelines) are zoned for heavy industrial, commercial or other

non-Tesource activities and none are involved in productive uses such as agriculture or
forestry, the Project recognizes the need to minimize the potential for erosion, as these
affected areas do support local flora and fauna. Further, it is particularly important that
erosion be controlled in sloped areas along the Project’s transmission line and pipeline
routes and in the vicinity of the Energy Fadlity Site {to prevent siltation of the river).

@001/003

To ensure that soil erosion does not cause any significant adverse impacts during

construction, the Project will develop an ercsion control plan, which will be reviewed
by the Oregon Department of Fish and Wildlife, the Oregon Department of Agriculture
and the Oregon Division of State Lands, as required, and will incorporate Best
Management Practices. The Project will also develop a post-construction re-vegetation
plan. In additien to providing a tempiate for the restoration of -natural ecological
community types affected by Project construction,. this plan will serve to minirmnize
erosion in Project areas over the iife of the Project.

As noted in Exhibit N of the ASC, there are four soil types which may be encountered
during Project construction that have the potential to cause erosion or stability
problems. Two of these, the Tweeters and Tulana Silt Leams, which may be found
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RMI

RESOURCE MANAGEMENT
INTERNATIONAL, INC.

January 2, 1997

Tom Meehan

Oregon Department of Energy
625 Marion Street NE

Salem, OR 93710

Subject: Items Requiring Resolution for Issuance of the Draft Proposed Order
Dear Tom:

This letter is being sent to resolve ltems B-1, B-3, B4, D-7, [-4, -6, U-1, U-10, U-11, BB-
1, BB-2 and Misc-7 of the Klamath Cogeneration Project’s Permitting Action Items List
(Revision 3). This list is being used to track those items which must be resolved in order
to issue the Draft Proposed Order (DPO) in connection with the Project’s Application
for Site Certificate (ASC). '

With' respect to Item B-1, the two paragraphs from pp. B-5 & B-6 of the ASC
supplement that describe the Project’s steam turbine are _presented below with
medifications to reflect the supply of 200,000 pounds per hour of steam to the Collins
facility. Please note that the figures used below are approximate and represent our best
estimates at this time. o

Steam Turbine (5T)

The steam turbine (ST} uses the steam production from the HRSG to produce
approximately 125 MW of electrical power. This maximum design output is
based on 48°F ambient temperature, full duct firing, and one-half of the
maximum process steam flowing through the turbine. Normally the output
is variable with process flow and ambient conditions. Approximately 87 MW
is the average expected output with no duct firing. Sizing of the steam
turbine is subject to optimization based on steam and electrical generation
contractual requirements.

The ST is a triple admission, reheat, condensing dual extraction turbine and
is designed for sliding pressure operation. Sliding pressure operation means
that the steam turbine inlet pressure follows the pressure set by the output
of the HR5G, which is a function of combustion turbine and duct burner
output. Assuming an ST electrical output of 125 MW (based on a 300 MW
nominal output project design), the high pressure (HP) section of the ST
receives approximately 520,000 pounds per hour (tb/hr) of HP superheated

steam from the HRSG. Approximately 337,000 1b/hr of steam exhausts}friog, Sene r‘)

4340 Repwoob HiGHWAY, BLDG, B + San RARAEL, CA 94903-2104 . (415) 491-2677 - Fax (415) 491-2686 JA N U Q; ]99;

ALRaNY, NY AusTiv, TX Baxersrern, CA BraverTon, (R Pata Cynwrp, PA CoLunmsus, OH GLENDALE, CA

Oxem, GT OrLanpo, FL Prcevix, AZ SACRAMENTS, CA San RaraeL, CA WasHINGTON, DO “DEP’KRTMENT 0}- pcs .
MantLa, PHILLTINES MELBOURNE, AUSTRALIA Pracue, Cze St ! tN‘E_Ri: ;

CoOLPENHACEN, DENMARR MANCHESTER, ENGLAND



. 1 _BJ [ T L3 T w . T T v T " T " T 0 T N .l . T . T w T .-
FULL INPUT (HHVD .lﬁx]D‘i BTU/HR (HHV)} ‘
23500 BIU/HR

HLM

— I
NORBALLY IRANSITIONIPIECE CODLING STEAM
216x30° BTU/HR 7
— @AUK]L[AR\' @ NET
L | POVER | PovLR
a COMBUSTION PRESSURE L0V PRCSSURE )
GENERATOR| | GAS TURBINE COMPRESSIR 1 I
L] § W STEAM STEan TuRglhg || GENERATDR 7 L [0 e Y EVARIRATION
TURBINE T o
il_ I I ﬂ
. |
i 1
CT 3 i
BURNER
AT, N |
191x10° BTU/HR 10 Ao |
HAX UM
NDRMALLY 75 AERATOR] 7
' T0 ATHIS.
DEAERATIIR snmas)
BESUPER I i
HEATER I
— |
W o T@
aRER DRAIN
N v LOW o :
TRUM TRUM
\JIF ] ) B|g
oLy eauIPHENT oy off .
. SENAE RAING [ | SERvICES [ g2 T
==
i =1
=]
CLEAN
EQUIPHENT | _|
=l \/ BRAINS - SE’,?Q’T‘[':F -[]]
VEAT RECOVERY ’
STEAM GEMERATOR L 0 ATHES.
sanatarr | L powestic |
ov 0w SEWER st
—-375 PSIG o ; M
Tan COGLTNG TOWER
. BLOWPOWN 3
mre| [
i
[ 40 GPv | B 15
—-- T prwriy - A 1 - R BRI — e e B B -
DENINERALIZER o B
@ 2 |HT
R 3 |8
Y
T = E
] EH
COLLINS G ]
PLANT i (4] -
K
KLamath | =

CINDENSATE,
RETURN

@ ' : SANITARY WASTE | rais 7o
_ 8
{

PROCESS FLOW DIAGRAM |
FIGURE B-1 ]

KLAMATH
FTM & WURATIN [MGMEERMC CORPTIATION

&= 05777.0% FB—1—0

1t
Il
f

tl

=_al
H T




. - JI T 3 T v T T T T T 3 T 0 T O T .1 T O T . T ‘_h
. T *
RW/FP LTI
Tmy Jo) PDTABLE WATER o or
I COLLINS {37 > SEWAGE EFFLUENT KLAMATH -1
3 T FALLS
RETURN EXFORT STEAM - SANITARY WASTE
: CONOENSATE 0 COLUNS _ 7, .
WELLS LS
BOOWN
VENT
- Jon- i) ) o]
L
(&
B T DEARATOR f
Dw p— YENT
TANK 5 —
DEMINERALIZER STEAM TURBINE, HRSG, r {2)
r ¥ p— MAIN CONDENSER AND \ _
ACCESSORIES :
- 1 3 I .
G @ G
SERVICE
- WATER -
A L
Evap -
CLEAN oy & DRIFT
R
BAE',;LE;SH EG:",STEERATION EQUIPMENT EQUIPMENT '
L DRAINS DRAINS |
10
. ] SANTARY [ .
SEWER- 14|
WATER oy :
NEUTRAL COOUING |
INJECTION WATER TOWER
TAN BLOWDOWN
- K {FUEL OIL ONLY) SEPARATOR TANKS 11
i 4 ¥ r
COCUNG TOWER L
BLOWDOWN
1 T
| - STORM
EVAP RUNOFF
. COOLER 70300 LB/HR 3 (78 i
70300 LB/HR L ]
[coususTor J : %
- - - - S emn e S e - - - EVAPORATION | "= = —wemse = o = oo -
o POND B \
coMP cr g 31
H
£
L E___
STREAM NO. 1 2 3 4 5 5 7 8 9 10 11
LB/HR 6.311 200,000 100,000 100,000 71,924 204,654 5,311 100 354 4.200 1,000
) GPM 13 400 200 200 144 408 13 2 1 B8 F s
ljo
STREAM NO. 12 13 14 15 16 17 18 19 20 21 ;f
B LB/HR 1,000 8,852 58,418 457,350 152,500 605,560 3488 BD,235 0 221,770 WATER BALANCE DIAGRAM
GPu 2 18 117 915 305 1,211 v 16D 0 444 ANNUAL AVERAGE CONDITIONS
FIGURE F-1
T L T L= T (7 S — T T TR T A P
CRCTMIRATTON PROKTT
- = ot i = — o= BTONE & WORST(R (HCBTNSE SO TN
voven, conmven 3
o= 05777.01 F—1—F 1
fo— = = W &7 PWETRS T3]
Jampa meirw ¢ 0L CROWOE Borary o 33
WONE AT IZ- 19 P _}




December 2, 1996

Tom Meechan

Oregon Department of Energy
625 Marion Street NE

Salem, OR 97310

DEPARTMENT OF
GEOLOGY AND
MINERAL
INDUSTRIES

ADMINISTRATIVE
OFFICE

SUBJECT: Agency Report: Klamath Cogeneration Project

The application for a site certificate for the proposed Klamath Cogeneration Project has been
reviewed in regards to our areas of interest which are primarily geologic and seismic hazards.
DOGAMI does not require any permits associated with the proposed project.

The following is the DOGAMI Agency Report regarding the Klamath Cogeneration Project.
As indicated in our letter of May 16, 1996 (attached), the application has been found to be
complete as presented for geologic and seismic hazards and questions have been satisfactorily
resolved. The site certificate should include conditions indicated in the letter regarding future
geotechnical work (attached). It should be clarified in the second bullet on G-18 that there
should be a literature analysis of potential seismogenic sources off the site. No field work
should be required off the site unless a potential seismogenic source is identified on the site.
As indicated in the Preliminary Geologic and Seismic Hazards Evaluation Report (Golder and
Associates), the site is located in proximity to known active faults and was impacted by the
1993 Klamath Falls earthquake. Mitigation measures should be accomplished such as by
ground improvement or appropriate foundation type and needed structural and non-structural
detailing for the facility. A final site specific geotechnical report including seismic hazards
should be submitted to ODOE for peer review as a condition of the site certificate.

The 1994 Uniform Building Codes contains Chapter 16 - Structural Forces which includes
Division 2 regarding Earthquake Recording Instrumentation. Because of the location of the
proposed facility to known active faults and impacts from the 1993 Klamath Falls earthquake,
the applicant is encouraged to install earthquake recording instrumentation in the facility.

Attached is the completed Agency Report Response Form for the Klamath Cogeneration
Project. Please contact me with and questions or comments in regards to this matter.

Sincerely,
Dan E. Wermiel
c: John Beaulieu, DOGAMI i 9es
800 NE Oregon Street # 28

Portland, OR 97232
(503) 731-4100
FAX (503} 731-4066



May 16, 1996

DEPARTMENT OF
GEOLOGY AND

MINERATL
Tom Meehan
Oregon Department of Energy INDUSTRIES
625 Martin Street NE
Salem, OR 97310 ADMINISTRATIVE
QFFICE

SUBJECT: Klamath Cogeneration Project

The application for a site certificate for the proposed Klamath Cogeneration Project,
Klamath County, has been reveiwed for completeness and information which pertains to
the agency’s areas of interest which are primarily geologic and seismic hazards. DOGAMI
does not require any permits associated with the proposed project.

The application has been found to be complete as presented for geologic and seismic
hazards. The agency requested information on March 14, 1996 (attached) regarding
certain tabular data, and this has been resolved. No meeting with the applicant is
considered to be necessary for this proposed project.

The site certificate should include conditions as presented on pages G-18 and 19 in the
application. For the seismic component of these conditions indicated in the first three
bullets on page G-18, we would not expect extensive rigor for the geotechnical work as
indicated. The second bullet regarding potential seismic sources should only apply for a
seismic source identified at the project site.

The conditions to the site certificate should include a SHAKE analysis as part of the
geotechnical work if the proposed facility is essentially not sited on bedrock. In addition,
the applicant should be required to submit the completed geotechnical report to ODOE for
peer review as a condition of the site certificate.

I have attached the completed forms which accompany the review of the Application for a
Site Certificate for the Klamath Cogeneration Project. Please contact me with questions
or comments in regards to this matter,

Sincerely,
;fl- - T,
\\ G AY % H
\ e \3\«5@&% S i/

Dan E. Wermiel

Suite 965
. 800 NE Oregon Street # 28
¢: John Beaulicu Portland, OR 97232
(503) 731-4100
FAX (503) 7314064



GEOLOGIC AND SOIL INFORMATION i

Mitigation Measure G-3:

Methane Gas - If methane is encountered, a permeable layer of gravel can be constructed beneath
foundations or pavements to vent methane and prevent the build-up of hazardous quantities of
methane.

Mitigation Measure G-4:

Erosion - Erosion can be minimized by properly controlling surface water run-off and revegetating
disturbed areas during andfor following construction. For the existing fill slopes near the energy
facility site area, foundations will be offset adequately from the slope crest to ensure that erosion of
these slopes does not impact foundation support. :

FUTURE GEOTECHNICAL WORK

The assessment of geologic and seismic hazards, potential impacts, and identification of
appropriate mitigation measures are based on existing information that was available for
review. This information includes subsurface investigations and field and laboratory testing
that were previously completed in the vicinity of the energy facility site for other
development projects. As part of the final design, additional geotechnical work will be
completed to confirm geotechnical conditions, delineate the extent of magnitude of potential
geologic hazards, and further define the design earthquake ground motions. Specific tasks
that will be completed include:

» detailed geologic site reconnaissance to confirm identification of and to develop a map
delineating the extent and magnitude of potential geologic hazards;

» detailed analysis of potential seismogenic sources to confirm their location, develop
recurrence intervals, confirm maximum magnitudes associated with each source, and
complete the assessment for potential, if any, of surface rupture at the site;

» perform a probabilistic assessment of seismic ground motions to further refine and
develop design values for the operating and maximum design earthquakes (ODE and
MDE) and the maximum credible earthquake (MCE). Currently, the estimated design
ground motions for the ODE, MDE and MCE are presented as a range of potential
values;

» test pits will be excavated at building locations and for the storm water evaporation
pond to characterize the depth of fills, determine foundation preparation requirements,
allowable bearing loads, and confirm groundwater conditions;

» completion of test pits to examine the variability and composition of the existing fill
materials; and ‘

» completion of test pits along selected portions of the pipeline alignments where trench
excavations- are.- relatively deep, adjacent to existing structures, or in areas with

G-18 Novemiber 6, 1996



GEOLOGIC AND SOIL INFORMATION

potentially liquefiable soils. Test pits at these locations may not be required if the
necessary subsurface information has been developed from previous studies.

G"‘].g November 6, 1996



DEC 13 *96& 18:37 BUILDING CODES AGENCY . P.2

STATE OF OREGON INTEROFFICE MEMO

BUILDING CODES DIVISION DECEMBER 13, 1996
TO: Mark Long

Assistant Manager, Field Services Section

FROM: Rebai Tamerhoulet
Facilities Engineer

SUBJECT: Xlamath Cogeneration Project

I reviewed Exhibit B of the application for Klamath Cogeneration Project and the followings are
my remarks:
A. In section "Codes and Standards" page B-13, the following codes should be added in
this section:
1. Oregon Mechanica] Specialty Code.
2. Oregon Plumbing Specialty Code
3. Oregon Electrical Specialty Code.
4. UBC Staadards
In addition, the UBC edition 1991 and the State of Oregon Aandments " Structural
Specialty Code” edition 1993 should be replaced by UBC edition 1994 and the State
of Oregon Amendments " Structural Specialty Code" edition 1996.

B. In addition to soils investigation, a detailed seismnic hazard study is required per
Oregon Structural Specialty Code Section 1804.2. Detailed scope of the study shall be
outlined in the document as shown in Exhibit G of the application. Seismic Hazard
Study can be a part of soils investigation. Seismic Hazard Study shall include, but not
limited to, the items listed in Oregon Structural Specialty Code, Section 1804.3.2.

UADGOCRKL A A TH. SaM



KLAMATH COGENERATION PROJECT

SITE CERTIFICATE

APPENDIX E



Chapter 469

1995 EDITION

Energy Conservation

POLICY; DEFINITIONS
469.010 Legislative findings
469.020 Definitions

OFFICE OF ENERGY; ADMINISTRATION
469.030 Office of Energy; duties

469040 Administrator; duties; appointment; con-
firmation

4690560 Limitations on employment of past admin-
_ istrator; sanctions

469.060 Comprehensive energy plan; energy pricing
structures research

469.070 Energy forecast; contents

469080 Energy resource information; subpoena
power; depositions; limitations on obtain-
ing information; protection from abuse

469085 Procedure for imposing civil penalties

469.090 Confidentiality of information submitted
under ORS 469.080

469,097 Duty to monitor industry progress in en- °

ergy conservation
469.100 Agency consideration of legislative policy

469,110 Dealings with Federal Government; inter-
vention by Office of Energy in agency ac-
tion

469.120 Office of Energy Account; appropriation;

' record of moneys

469.135 Energy Conservation Clearinghouse for
Commerce and Industry

469.150 Energy suppliers to provide conservation
services and information

469155 Advisory energy conservation standards
for dwellings

ALTERNATIVE ENERGY DEVICES
469,160 Definitions for ORS 469.160 to 469.180
469.165 Rules; federal standards

468,170 Claim for tax credit for alternative energy
devices in dwellings; eligibility; contents;
contractor system certification

469.172 Ineligible devices

469176 Performance assumptions and prescriptive
measures for tax credits

469180 Forfejture of tax credits; revocation of
contractor certificate; inspection; effect of
failure to allow inspection

RENEWABLE ENERGY RESOURCES
469,185 Definitions for ORS 469.185 to 469.225
469190 Policy
468.185 Priority given to certain projects; criteria
469200 Annual limits to costs of facilities in
granting tax credits
469205 Application for renewable energy resource
facility tax credit; eligibility; contents; fees
469207 Tax credit for rental housing units; eligi-
bility
469208 Transferability of rental housing unit tax
credit

469.210

469215

469.217
469220

469.225

469228
469230

469232

469234
469236
469240
469241

469242

469243

469.245

469246
469247

469248
469.249
469250

469253 -

469.254

469258
469259
469260

469262

469.267

469269

469274

Title 36 Page 807

Submission of plans and specifications;
preliminary certification; request for hear-
ing upon denial

Final certification; eligibility; application;
content; appeal

Fees for certification

Certificate required for tax credits; certi-
fication not to exceed five years

Revocation of certificate; forfeiture of tax
credits; collection

OIL HEAT COMMISSION
{Generally)
Definitions for ORS 469.228 to 469.298
Purpose; functions

{Commission)

Qil Heat Commission; terms; confirmation;
expenses

Qualifications of members; vacancy
Ex officio members
Meetings

Applicability of Oregon Tort Claims Act to
commission and employees

Exemption from State Personnel Relations
Law

Eligibility of employees for group benefit
plans

Eligibility of employees to participate in
Public Employes” Retirement System

Powers of commission

Accounting system; annual financial
statement; report to Governor and legisla.
ture

Rules
Petty cash fund

Duties to provide advice and consultation
related to remedial action, energy conser-
vation and education

Audit by Secretary of State; commission
response

{Assessments)

Collection of assessments from oil
marketers; amount

Reports by oil marketers
Failure to file report or pay assessment

Records of persons required to pay assess-
ments; rules; inspections and audits

Cancellation of delinquent assessment

(Finances)

Heating 0Oil Education and Conservation
Account

Heating Oil Remedial Action Account

(Remedial Action Costs)

Claims for remedial action costs; notice;
final claim

{1995 Edition)



PUBLIC HEALTH AND SAFETY

469276

469278
469.280

469282
469284
469.286

469.290
469292

469296

469.298

Time for filing proof of claim; failure to
file

Time for payment of claims
Demand for hearing; contents; time for
filing
Hearing; final order
Judicial review
Effect of insufficient money to pay claims;
partial payment
(Enforcement)
Fine for failure to pay assessment
Penalty for late payment

(Miscellaneous)

Administration and enforcement of ORS
469228 to 469298

Short title

REGULATION OF ENERGY FACILITIES

(General Provisions)

469300 Definitions for ORS 469300 to 469.619
469310 Policy
(Siting)

469320 Site certificate required; exceptions

469330 Notice of intent to file application for site
certificate; public notice; standards, appli-
cation requirements and study require-
ments; project order

469350 Application for site certificate; comment
and recommendation

469360 Evaluation of site applications; costs; pay-
ment

469370 Draft proposed order for hearing; issues
raised; final order; expedited processing

469375 Required findings for radioactive waste
disposal facility certificate

469401 Energy facility site certificate; conditions;
effect of issuance on state and local gov-
ernment agencies

469402 Delegation of review of future action re-
quired by site certificate

469403 Rehearing on approval or rejection of ap-
plication for site certificate; appeal; judi-
cial review vested in Supreme Court

469.405 Amendment of site certificate

469410 Energy facility site certificate applications
filed or under construction prior to July
2,71975; conditions of site certificate; mon-
itoring programs

469421 Fees; exemptions; assessment of certain
utilities and suppliers; penally

469.430 Site inspections

469440 Grounds for revocation or suspension of
certificates

469441 Justification of fees charged judicial re-
view
{High Voltage Transmission Lines)

469442 Procedure prior to construction of trans-
mission line in excess of 230,000 volts; re-
view committee

(Administration)

469450 Energy Facility Siting Council; appoint-
ment; confirmation; term; restrictions

Title 36

469460

469470
469480

469490

469503

469.505
469507

469520

Officers; meetings; compensation and ex-
penses

Powers and duties

Local government advisory group; special
advisory groups; compensation and ex-
penses; Electric and Magnetic Field Com-
mittee

(Rules; Standards; Compliance)
Adoption of rules; determination of valid-
ity
Energy facility siting, construction, opera-
tion and retirement standards; exemptions

Requirements for approval of energy facil-
ity site certificate; compliance with state-
wide planning goals; effect on local
comprehensive plan and land use regu-
lations; recommmendations of special advi-
sory group

Consultation with other agencies

Monitoring environmental and ecological
effects of construction and operation of
energy facilities

Cooperation of state governmental bodies;
adoption of rules by state agencies on en-
ergy facility development

(Plant Operations; Radioactive Wastes)

469.525

469530
469.533

469.534
469535

469536

469.540

469550

469.553

469.556
469559

469560

469.565

469567

469.570

Radioactive waste disposal facilities pro-
hibited; exceptions

Review and approval of security programs

Office of Energy rules for health pro-
tection and evacuation procedures in nu-
clear emergency

County procedures

Governor may assume control of emer-
gency operations during nuclear accident
or catastrophe

Public utility to disseminate information
under ORS 469,533

Reductions or curtailment of operations
for violation of safety standards; notice;
time period for repairs; transport and dis-
posal of radioactive materials

Order for halt of plant operations or ac-
tivities with radioactive material; notice

Active uranium mill or mill tailings dis-
posal facility site certification required;
procedure for review; fees

Rules governing uranium-related activities
Cooperative agreements authorized be-
tween council and federal officials and
agencies; rules; powers of Governor; ex-
ception for inactive or abandoned site

(Records)
Records; public inspection; confidential in-

formation

(Insurance)

Property imsurance required; exceptions;
filing of policy
Eligible insurers

(Enforcement)
Court orders for enforcement

(Siting of Nuclear-fueled Thermal Power Plants)

469500

Page 808

Definitions for ORS 469.59% to 469.595

(1995 Edition)




ENERGY CONSERVATION

469,593
469594

469.595

469597

469.599
469.601

Findings

Storage of high-leve] radioactive waste af-
ter expiration of license prohibited; con-
tinuing  responsibility for  storage;
implementation agreements

Condition to site certificate for nuclear-
fueled thermal power plant

Election procedure; elector approval re-
quired

Public Utility Commission’s duty

Effect of ORS 469.595 an applications and
applicants

(Transportation of Radioactive Material)

469603 Intent to regulate transportation of radio-
active material
469605 Permit to transport required; application;
delegation of authority to issue permits
469.606 Determination of best and safest route
469607 Authority of council
469.609 Annual report to state agencies and local
governments on shipment of radioactive
wasies
469.611 Emergency preparedness and response
program; radiation emergency response
team; training
469.613 Records; inspection )
469.615 Indemnity for claims against state insur-
ance coverage certification; reimburse-
. ment for costs incurred in nuclear incident
469.617 Report to legislature; content
460.619 Office of Energy to make federal regu-
lations available
RESIDENTIAL ENERGY
CONSERVATION ACT
(Investor-owned Utilities)
469631 Definitions for ORS 469,631 to 469.645
469.633 Investor-owned utility program
469634 Contributions for urban and community
forest activities by customers of investor-
owned utilities; uses
469835 Alternative program of investor-owned
utilities
469836 Additional financing program by investor-
owned utility for rental dwelling
469637 Energy conservation part of utility service
of investor-owned utility
469639 Billing for energy conservation measures
469.641 Conditions for cash payments to dwelling
owner by investor-owned utility
469643 Formula for customer charges
469645 Implementation of program by investor-
owned utility .
(Publicly Owned Utilities)
469649 Definitions for ORS 469.649 to 469.659
469.651 Publicly owned utility program
469652 Contributions for urban and community
forest activities by customers of publicly
owned utilities; uses
469.653 Alternative program of publicly owned
utility
469655 Energy conservation ay part of utility ser-
vice of publicly owned utility
Title 36

4689.657

469.659

469.673

469.675
46677

469.679
469.681

469.683

469.685
469.687

Conditions for cash payments to dwelling
owner by publicly owned utility

Implementation by publicly owned utility

(Oil Dealers)
Definitions for ORS 469.673 to 469.683
Oil dealer program

Contracts for information, assistance and
technical advice; standards for energy au-
dits

Implementation by fuel dealer

Petroleum suppler assessment; computa-
tion; effect of failure to pay; interest

Oil-Heated Dwellings Energy Audit Ac-
count

(Miscellaneous)
Use of earlier energy audit
Title for ORS 469.631 to 469.687

ENERGY CONSERVATION PROGRAMS

463,700

469.710
469,715

469.717
469.7119

469.720

469.730
469.735
469.740

469,745
469,750
469.752

469.754

469.756

469.800

469.805

469810
469815

469,820
469.825
469,830
469835

Page 809

(Single Family Residence)}

Energy efficiency ratings; public informa-
tion; “single family residence” defined

(Low Interest Loans)
Definitions for ORS 469.710 to 469.720

Low interest loans for costeffective en-
ergy conservation; rate

When installation to be completed

Eligibility of lender for tax credit not af-
fected by owner's failure

Energy audit required; permission to in-
spect required; owner not to receive other
incentives

(Public Buildings)
Declaration of purpose
Definitions for ORS 469.730 to 469.745

Energy conservation standards for public
buildings; bases

Voluntary compliance program
State purchase of alternative fitels

(State Agency Projects)
Definitions for ORS 469.752 to 469.756

Authority of state agencies to establish
projects; use of savings

Rules; technical assistance; evaluations

PACIFIC NORTHWEST ELECTRIC
POWER AND CONSERVATION
PLANNING COUNCIL

Oregon participation in Pacific Northwest
Electric Power and Conservation Planning
Council -

State members of council; eonfirmation;
qualifications

Conflicts of interest prohibited

Status of members; duties; attendance at
public meetings; technical assistance

Term; reappointment; vacancy
Prohibited activities of members
Removal of members; grounds; procedure
Salary of members; staff

(1995 Edition)
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469840 Northwest Regional Power and Conserva-
tion Account; uses

4689.845 Annual report to Governor and legisiature

COMMERCIAL ENERGY CONSERVATION
SERVICES PROGRAM

469.860 Definitions for ORS 469.860 to 469.900

469863 Gas utility to adopt commercial energy
audit program

469865 Electric utility to adopt commercial energy
conservation services program

469870 Application of ORS 469.865, 469870 and
469900 (1) to electric utility

469875 Fee for gas utility audit

469878, Alternative fuels program

469880 Energy audit program

469885 Publicly owned utility to adopt commercial
energy audit program; fee

469890 Publicly owned utility to adopt commercial
energy conservation program; fee

469,895 Apglication of ORS 469.890 to 469900 to
publicly owned utility

469900 Duty of commission to aveid conflict with
federal requirements

NORTHWEST INTERSTATE COMPACT
ON LOW-LEVEL RADIOACTIVE WASTE
MANAGEMENT :

459930 Northwest Interstate Compaect on Low-
Level Radicactive Waste Management

469935 State appointee subject to Senate confir-
mation

469850 Authority to enter into interstate cooper-
ative agreements to control power costs
and rates

PENALTIES
469990 Penalties
469991 Penalties for violation of ORS 469.228 to
469.298

469992 Civil penalties

469.994 Civil penalty when contractor certificate

revoked
CROSS-REFERENCES

Administrative procedures poverning state agencies,
183.310 to 183.550

Cogeneration and small power production facilities,
757.005, 758505 to 7568.555

Title 36 Page 810

Energy conservation information and service for utility
customers, 757.056

Energy Emergency Plan, 176.806

Environmentally hazardous wastes, 466.005

Juint operating agencies for electrical power, 262.005 to
262115

People’s Utility Districts, Ch. 261
Public meetings law exemption, 192.690

Radioisotopes, diagnostic or therapeutic, left in body of
deceased person, §7.153

Small scale local energy projects, Ch. 470
State agency vehicles, alternative fuels, annual report,

469.030 to 469.157

Housing cost impact statement required for certain
rules, 183.530

469.030

Radioactive waste disposal sites, interagency agreement
with Department of Environmental Quality, 466.380

469.40

Geothermal well drilling applicatiens, 522.125
469.160 to 469.180

Income tax credit for alternative energy device, 315.354,
316.116

469530

Hazardous wastes:

Department of Transportation authority to set
standards for transporting, 824.090

Standards for safe transportation, 825.258
469.631 to 469.687

Energy conservation measures, cash payment, tax ex-
emptions, 316.744, 317.386 ‘ :

469.730 to 469.745
Public building lighting standards, 455.530 to 455.580
469.730

Energy conservation in public buildings built in 1978

or after, 455.560 to 455.580

(1995 Edition)




ENERGY CONSERVATION

469,020

POLICY; DEFINITIONS

469.010 Legislative findings. The Legis-
lative Assembly finds and declares that:

(1) Continued growth in demand for
nonrenewable cnergy forms poses a serious
and immediate, as well as future, problem. It
is essential that future generations not be
left a legacy of vanished or depleted re-
sources, resulting in massive environmental,
social and financial impact.

(2) Tt is the goal of Oregon to promote
the efficient use of energy resources and to
develop permanently sustainable energy re-
sources. The need exists for comprehensive
state leadership in energy production, dis-
tribution and utilization. It is, therefore, the
policy of Oregon:

(a) That development and use of a diverse
array of permanently sustainable energy re-
sources be encouraged utilizing to the high-
est degree possible the private sector of our
free enterprise system.

(b} That through state government exam-
ple and other effective communications, en-
ergy conservation and elimination of
wasteful and uneconomical uses of energy
and materials be promoted. This conservation
must include, but not be limited to, resource

'recovery and materials recycling.

(¢) That the basic human needs of every
citizen, present and future, shall be given
priority in the allocation of energy resources,
commensurate with perpetuation of a free
and productive economy with special atten-
tion to the preservation and enhancement of
environmental quality.

(d) That state government assist every
citizen and industry in adjusting to a dimin-
ished availability of energy.

{e) That energy-efficient modes of trans-
portation for people and goods shall be en-
couraged, while energy-inefficient modes of
transportation shall be discouraged.

(f) That cost-effectiveness be considered
in state agency decision-making relating to
energy sources, facilities or conservation,
and that cost-effectiveness be considered in
all agency decision-making relating to energy
facilities,

{(g) That state government shall provide
a source of impartial and objective informa-
tion in order that this energy policy may be
enhanced. (1975 c.606 §1; 1979 ¢.723 §1]

462.020 Definitions. As used in ORS
176.820, 469.010 to 469.225, 469.860 (3),
469.880 to 469.895, 469.900 (3), 469.990,
469.992, 757.710 and 757.720, unless the con-
text requires otherwise:

Title 36

Page 811

(1) *“Administrator” means the adminis-
trator of the Office of Energy created under
ORS 469.030.

{2) “Agency” includes a department or
other agency of state government, city,
county, municipal corporation, political sub-
division, port, people’s utility district, joint
operating agency and electric cooperative.

(3) “Coal supplier” means any person en-
gaged in the wholesale distribution in this
state of coal intended for use in this state for
an energy facility.

(4) “Cost-effective” means that an energy
resource, facility or conservation measure
during its life cycle results in delivered
power costs to the ultimate consumer no
greater than the comparable incremental
cost of the least cost alternative new energy
resource, facility or conservation measure.
Cost comparison under this definition shall
include but not be limited to:

(a) Cost escalations and future availabil-
ity of fuels;

(b} Waste disposal and decommissioning
costs;

(c) Transmission and distribution costs;

(d) Geographic, climatic and other differ-
ences in the state; and

(e) Environmental impact.

(5) “Council” means the Energy Fécih’ty
Siting  Council established wunder ORS
469.450.

(6) "Energy facility” has the meaning
given in ORS 469.300,

(7) “Energy generation area” means an
area within which the effects of two or more
small generating plants nay accumulate so
the small generating plants have effects of a
magnitude similar to a single generating
plant of 25 megawatts or more. An energy
generation area for facilities wusing a
geothermal  resource and covered by a unit
agreement, as provided in ORS 522405 to
522.545 or by federal law, shall be defined in
that unit agreement. If no such unit agree-
ment exists, an energy generation area for
facilities using a geothermal resource shall
be the area that is within two miles, mmeas-
ured from the electrical generating equip-
ment of the facility, of an existing or
proposed geothermal electric power generat-
ing plant, not including the site of any other
such plant not owned or controlled by the
SAMe Persomn.

(8) “Geothermal reservoir” means an
aquifer or aquifers containing a common
geothermal fluid.

(9) “Nominal electric generaﬁng
capacity” has the meaning given in ORS
469.300.

(1995 Edition)



469.030

PUBLIC HEALTH AND SAFETY

(10) “Office of Energy” means the Cffice
of Energy created under ORS 469.030.

(11) “Person” means an individual, part-
nership, joint venture, private or public cor-
poration, association, firm, public service
company, political subdivision, municipal
corporation, government agency, people’s
utility district, or any other entity, public or
private, however organized.

(12) “Petroleum supplier” means a petro-
leum refiner in this state, or any person en-
gaged in the wholesale distribution of crude
petroleum or derivative thereof or of propane
in this state.

(13) “Related or supporting facilities”
means any structure, proposed by the appli-
cant, to be censtructed or substantially mod-
ified in connection with the construction of
an energy facility, including associated
transmission lines, reservoirs, storage facili-
ties, intake structure, road and rail access,
pipelines, barge basins, office or public
buildings, and commercial and industrial
structures. “Related or supporting facilities”
does not include geothermal or underground
gas storage reservoirs, production, injection
or monitoring wells or wellhead equipment
Or pumps.

{14) “Site” means a proposed location of
an energy facility, and its related or sup-
porting facilities.

(15) *“Thermal power plant” has the
meaning given that term by ORS 469.300.

(16) “Utility” includes:

- {a) An individual, a regulated electrical
company, a people’s utility district, a joint
operating agency, an electric cooperative,
municipality or any combination thereof, en-
gaged in or authorized to engage in the
business of penerating, transmitting or dis-
tributing electric energy;

{b) A person or public agency generating
electric energy from an energy facility for its
own consumption; and

(c) A person engaged in this state in the
transmission or distribution of natural or

synthetic gas. (1975 c606 §2; 1977 ¢.794 §1; 1979 723
§2; 1981 ¢.629 §1; 1981 c792 §1; 1991 c480 §3; 1993 c.569
§1; 1995 ¢505 §4; 1995 c551 §2]

OFFICE OF ENERGY;
ADMINISTRATION

469.030 Office of Energy; duties. (1)
There is created the Office of Energy within
the Department of Consumer and Business
Services.

{2) The Office of Energy shall:

{a) Be the central repository within the
state government for the collection of data
0N CNETYY TesOUrces,
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(b) Endeavor to utilize all public and pri-
vate sources to inform and educate the pub-
lic about energy problems and ways in which
the public can conserve energy resources;

(¢) Engage in research, but whenever
possible, contract with appropriate public or
private agencies and dispense funds for re-
search projects and other services related to
energy resources, except that the Office of
Energy shall endeavor to avoid duplication
of research whether completed or in
Progress;

{d) Qualify for, accept and disburse or
utilize any private or federal moneys or
services available for the administration of
ORS 176.820, 192.501 to 192.505, 192.690,
469.010 to 469.225, 469.300 to 469.570, 469.990,
757.710 and 757.720;

(e) Administer federal and state energy
allocation and conservation programs and
energy research and development programs
and apply for and receive available funds
therefor;

() Be a clearinghouse for energy re-
search to which all agencies shall send in-
formation on all energy related research;

(g} Prepare contingent energy programs
to include all forms of energy not otherwise
provided pursuant to ORS 757.710 and
757.720;

(h) Maintain an inventory of energy re-
search projects in Oregon and the results
thereof;

{1} Collect, compile and analyze energy
statistics, data and information;

(j> Contract with public and private
agencies for energy activities consistent with
ORS 469.010 and this section; and

(k) Upon request of the governing body
of any affected jurisdiction, coordinate a
public review of a proposed transmission line

according to the provisions of ORS 469.442.
{1975 c.606 §4: 1981 c.782 §2; 1987 c.200 §4; 1993 c.569 §2;
1995 ¢.551 §3]

Note: Section 1, chapter 551, Oregon Laws 1995, -
provides:

Sec. 1. The Department of Energy that has oper-
ated under ORS chapters 469 and 470 is continued as the
Office of Energy within the Department of Consumer
and Business Services. [1995 ¢551 §1}]

469.040 Administrator; duties; ap-
pointment; confirmation. (1) The Office of
Energy shall be under the supervision of the
administrator who shall:

(a) Supervise the day-to-day functions of
the Office of Energy; :

(b) Supervise and facilitate the work and
research on energy facility siting applica-
tions at the direction of the Energy Facility
Siting Council;
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(c) Hire, assign, reassign and coordinate
personnel of the Office of Energy, prescribe
their duties and fix their compensation, sub-
jecé to the State Personnel Relations Law;
an

{d) Adopt rules and issue orders to carry
out the duties of the administrator and the
Office of Energy in accordance with ORS
183.310 to 183.550 and the policy stated in
ORS 469.010,

(2) The administrator may delegate to
any officer or employee the exercise and dis-
charge in the administrator’'s name of any
power, duty or function of whatever charac-
ter vested in the administrator by law. The
official act of any person acting in the ad-
ministrator’s name and by the administra-
tor's authority shall be considered an official
act of the administrator.

(3) The administrator shall be appointed
by the Director of the Department of Con-
sumer and Business Services as provided in

QRS 705.115. [1975 c.606 §5; 1985 c.593 §1; 1993 496
§3; 1995 ¢.551 §4}

469.060 Limitations on employment of
past administrator; sanctions. (1) A per-
son who has been the administrator of the
Office of Energy shall not, within two years
after the person ceases to be the administra-
tor, be an employee of:

{a) An owner or operator of an energy
facility;
(b) An applicant for a site certificate; or

{c) Any person who engages in the sale
or manufacture of any energy resource or of
any major component of an energy facility in
Oregon.

(2) Employment of any individual in vio-
lation of subsection (1}a) or (b) of this sec-
tion shall be grounds for the revocation of
any license issued by this state or any
agency thereof and held by the person that
employs such individual. [1975 c.606 §§6,7]

469.060 Comprelrensive energy plan;
energy pricing structures research. (1)
Every odd-numbered year, the Office of En-
ergy shall transmit to the Governor and the
Legislative Assembly a comprehensive plan
including comments on the energy forecasts
of the utilities and on the Office of Energy’s
independent analysis and evaluation. The
plan shall be designed to identify emerging
trends related to energy supply, need and
conservation and public health and safety
factors, to estimate the level of statewide

. energy need for each year in the forthecoming

five-year period and for the 10th and 20th
year following issuance of the plan.

(2) Notwithstanding ORS 469.030 (2)c),
the Office of Energy shall conduct research
into all energy pricing structures, relating
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price to consumption and considering the
interchangeability of the various cnergy
forms. In conducting the research, the Office
of Energy shall consider matters including,
but not limited to, price elasticity, cross
elasticity of demand and energy rate struc-
tures, as well as the rate structure studies
of the ‘Public Utility Commission. This re-
search shall be submitted biennially to the
Legislative Assembly and the Governor as a
part of the plan described in subsection (1)
of this section.

(3) Consistent with the legislatively ap-
proved budget, the plan described in sub-
sections (1) and (2) of this section shall
include, but not be limited to:

(a) An inventory of existing energy re-
sources available to Oregon,

{b) An estimation of the potential con-
tribution that various energy resources could
make in satisfying Oregon’s future energy
needs consistent with the policy stated in
ORS 469.010 and where appropriate, the en-
ergy plan and fish and wildlife program
adopted by the Pacific Northwest Electric
Power and Conservation Planning Council
pursuant to P.L. 96-501.

{¢} Recommendations for state and local
governments to assist in the development
and maximum use of cost-effective conserva-
tion and renewable resources, consistent
with the policy stated in ORS 469.010 and,
where appropriate, the energy plan and fish
and wildiife program adopted by the Pacific
Northwest Electric Power and Conservation
Planning Council pursuant to P.L. 96-501.

{d) Recommendations for proposed re-
search, development and demonstration pro-
jects and programs necessary to evaluate the
availability and cost-effectiveness of conser-
vation and renewable resources in Oregon.

(4) The plan described in this section
shall be compiled by organizing and refining
data acquired by the Office of Energy in the

erformance of its existing duties. [1975 c.608
8; 11983 c.273 §1; 1989 c466 §1; 1995 ¢505 §5; 1955 c.551
§19a

469.070 Energy forecast; contents. (1)
At least biennially the Office of Energy shall
issue a forecast on the energy situation as it
affects Oregon. The forecast shall include,
but not be limited to, an estimate of:

(a) Energy demand and the resources
available to meet that demand; and

(b) Impacts of conservation and new
technology, increased efficiency of present
energy facilities, additions to present facili-
ties, and construction of new facilities, on
the availability of energy to Oregon.

(2) The forecast shall include summary
forecasts for:
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{a) Each of the first five years imme-
diaétely following issuance of the forecast;
an

(b) The 10th and 20th year following the
issuance of the forecast.

{3) The forecast shall identify all major
components of demand and any anticipated
increase in demand, including but not limited
to population, commercial, agricultural and
industrial growth,

(4) The Office of Energy, by July 1 of
each even-numbered year, shall issue a
statement setting forth the methodology and
assumptions it intends to employ in prepar-
ing the forthcoming forecast, any changes in
the preceding forecast, and an outline of the
contents of the biennial plan to be published
by the Office of Energy on the following
January 1, and not later than the 45th day
thereafter, commence public hearings
thereon.

(5) All state agencies, energy suppliers,
owners of energy facilities, and other persons
whom the administrator of the Office of En-
ergy believes have an interest in the subject
or who have applied to the administrator
therefor, shall be supplied a copy of the
statement issued by the Office of Energy on
July 1 of each even-numbered year. The ad-
ministrator may charge a reasonable fee for
a copy of this statement not to exceed the
cost thereof.

(6) After the public hearings required hy
subsection {4) of this section, but not later
than January 1 following the issuance of its
statement, the Office of Energy shall issue
the forecast required by subsection (1) of this
section.

(7) The forecast shall be included within

the plan provided for in ORS 469.060 (1). (1975
c.606°§9; 1977 ¢.794 §3; 1983 c.273 &2)

-469.080 Energy resource information;
subpoena power; depositions; limitations
on obtaining information; protection
from abuse. (1) The administrator of the
Office of Energy may obtain all necessary
information from producers, suppliers ‘and
consumers of energy resources within Ore-
gon, and from political subdivisions in this
state, as necessary to carry out ORS 176.820,
192.501 to 192.505, 192.690, 469.010 to 469.225,
469.300 to 469.570, 469.990, 469.992, 757.710
and 757.720. Such information may include,
but not be limited to:

{a) Sales volume;

{b) Forecasts of energy resource require-
ments;

(c) Inventory of energy resources; and

(d) Local distribution patterns of infor-
mation under paragraphs {a) to {(c) of this
subsection.
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(2) In obtaining information under sub-
section (1) of this section, the administrator
with the written consent of the Governor
may subpoena witnesses, material and rele-
vant books, papers, accounts, records and
memoranda, administer oaths, and may cause
the depositions of persons residing within or
without Oregon to be taken in the manner
prescribed for depositions in civil actions in
circuit courts, to obtain information relevant
to energy resources.

(3) In obtaining information wunder this
section the administrator:

(a) Shall avoid eliciting information al-
ready furmshed by a person or political sub-
division in this state to a federal, state or
local regulatory authority that is available to
the administrator for such study; and

{b} Shall cause reporting procedures, in-
cluding forms, to conform to existing re-
quirements of federal, state and local
regulatory authorities.

(4) Any person who is served with a sub-
poena to give testimony orally or in writing
or to produce books, papers, correspondence,
memoranda, agreements or the documents or
records as provided in ORS 176.820, 192.501
to 192.505, 192.690, 469.010 to 469.225, 469.300
to 469.570, 469.990, .469.992, 757.710 and
757.720, may apply te any circuit court in
Oregon for protection against abuse or hard-

ship in the manner provided in ORCP 36 C.
[197? c.606 §18; 1977 ¢.358 §9; 1977 794 §4a; 1979 <284
§154

469.085 Procedure for imposing civil
penalties. (1) Except as otherwise provided
in this section, civil penalties under ORS
469.992 shall be imposed as provided in ORS
183.090.

(2) Notwithstanding ORS 183.090 (2), the

' notice to the person against whom a civil

penalty is to be imposed shall reflect a com-
plete statement of the consideration given to
the factors listed in subsection (7) of this
section. The notice may be served by either
the administrator or the council.

(3) Notwithstanding ORS 183.090, if a
hearing is not requested or if the person re-
questing a hearing fails to appear, a final
order shall be entered upon a prima facie
case made on the record of the agency.

(4) The provisions of this section are in
addition to and not in lieu of any other pen-
alty or sanction provided by law. An action
taken by the administrator or the council
under this section may be joined by the ad-
ministrator or the council with any other
action against the same person under this
chapter, :

(5) Any civil penalty recovered under this
section shall be paid into the General Fund.
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(6} The administrator or the council shall
adopt by rule a schedule of the amount of
civil penalty that may be imposed for a par-
ticular violation.

(7) In imposing a penalty under ORS
469.992, the administrator or the council
shall consider:

(a) The past history of the person incur-
ring a penalty in taking all feasible steps or
procedures necessary or appropriate to cor-
rect or prevent any violation;

{b) Any prior violations of ORS chapter
469 or rules, orders or permits relating to the
alleged violation;

{c) The impact of the violation on public
health and safety or public interests in
fishery, navigation and recreation;

(d) Any other factors determined by the
administrator or the council to be relevant;
and

(e} The alleged violator's cooperativeness
and effort to correct the violation.

(8) The penalty imposed under ORS
469,992 may be remitted or mitigated upon
such terms and conditions as the administra-
tor or council determines to be proper. Upon
the request of the person incurring the pen-
alty, the administrator or council shall con-
sider evidence of the economic and financial
condition of the person in determining
whether a penalty shall be remitted or miti-
gated. [1991 c.480 §2; 1991 ¢.734 §106]

469.090 Confidentiality of information
submitted under ORS 469.080. (1) Informa-
tion furnished under ORS 469.080 shall be
confidential and maintained as such, if so
requested by the person providing the infor-
mation, if the information meets one of the
following requirements:

(a) The information is proprietary in na-
ture; or

{b) The information consists of geological
and geophysical information and data, in-
cluding maps, concerning oil, gas or
geothermal resource wells,

{2) Nothing in this section prohibits the
use of confidential information to prepare
statistics or other general data for publica-
-tion, so presented as to prevent identification
of particular persons. (1975 ¢.606 §19]

469.095 [1979 c.561 §9; repealed by 1993 c.475 §3]

469,097 Duty to monitor industry
progress in energy conservation. The Of-
fice of Energy shall to the extent permitted
by its resources monitor industry progress in
achieving energy conservation. [1981 c865 §3;
1987 c¢.158 §96)

469.100 Agency consideration of legis-
lative policy. (1) All agencies shall consider
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the policy stated in ORS 469.010 in adopting
or modifying their rules and policies.

(2) All agencies shall review their rules
and policies to determine their consistency

with the golicy stated in ORS 469.010. (1975
c.606 §3; 1995 551 §20]

469.110 Dealings with Federal Govern-
ment; intervention by Office of Energy in
agency action. (1) As to any matter involv-
ing the Federal Government, its departments
or agencies, which is within the scope of the
power and duties of the Office of Energy, the
Office of Energy may represent its interest
or, upon request, may represent the interest
of any county, city, state agency, special dis-
trict or owner or operator of any energy fa-
cility.

(2} The Office of Energy may intervene
in any proceeding undertaken by an agency
for the purpose of expressing its views as to
the effect of an agency action, upon state

energy resources and state ener olicy.
l1975%06 §12] gy policy

469.120 Office of Energy Account; ap-
gropriation; record of moneys. (1} The Of-
ice of Energy Account is established.

(2) All funds received by the Office of
Energy pursuant fo law shall be paid into the
State Treasury and credited to the Office of
Energy Account. All moneys in the account
are continuously appropriated to the Office
of Energy for payment of expenses of the Of-
fice of Energy, the Oregon Department of
Administrative Services and the Energy Fa-
cility Siting Council.

(3) The administrator of the Office of
Energy shall keep a record of all moneys de-
posited in the Office of Energy Account. The
record shall indicate by special cumulative
accounts the source from which moneys are
derived and the individual activity against
which each withdrawal is charged. [1975 ¢.606
§13; 1995 c.551 §5)

469.130 [1975 606 §47; 1977 c.794 §5; 1977 ¢.891 §10;
1987 ¢.879 §16; repealed by 1995 ¢.551 §21]

469.135 Energy Conservation Clearing-
house for Commerce and Industry. The
Office of Energy shall expand the Energy
Conservation Clearinghouse for Commerce
and Industry so that it provides:

(1) Current information to business and
industry on:

(a) State and federal financing mech-
anisms; . '

{b) Tax advantages of energy conserva-
tion investments; and

{c} General economic advantages of en-
ergy conservation investments.

(2) Teaching on conservation techniques

and ma.na%ement of energy by corporations.
{1981 865 §2
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469.140 [1975 <.606 §48; repealed by 1977 ¢.794 §6]

469.150 Energy suppliers to provide
conservation services and information. (1)
As used in this section “energy conservation
services” means services provided by energy
suppliers to educate and inform customers
and the public about energy conservation.
Such services include but are not limited to
providing answers to questions concerning
energy saving devices and providing inspec-
tions and making suggestions concerning the
construction and siting of buildings and resi-
dences.

(2) Energy suppliers other than public
utilities as defined in ORS 757.005, that
produce, transimmit, deliver or furnish heat,
light or power shall establish energy conser-
vation services and shall provide energy
conservation information to customers and to
the public. The services shall be performed
in accordance with such guidelines as the
administrator of the Office of Energy may by
rule prescribe.

{3) As used in this section “energy sup-
plier” means a publicly owned utility or fuel
o0il dealer which supplies electricity or fuel

oil for the space heating of dwellings. [977
¢.887 §13]

469.155 Advisory energy conservation
standards for dwellings. (1) As used in this
section:

{a) “Dwelling” means real or personal
property inhabited as the principal residence
of an owner or renter. “Dwelling” includes
a manufactured dwelling as defined in ORS
446.003, a floating home as defined in ORS
830.700 and multiple unit residential housing,.
“Dwelling” does not include a recreational
vehicle as defined in ORS 446,003.

{b) “Energy .conservation standards”
means standards for the efficient use of en-
ergy for space and water heating in a dwell-
ing,

(2) The administrator of the Office of
Energy shall establish advisory energy con-
servation standards for existing dwellings.
The standards shall be adopted by rule in
accordance with ORS 183.310 to 183.410. The
standards:

(a) Shall take cost-effectiveness into ac-
count; and

(b) Shall be compatible with and further

the state’s incentive programs for residential
energy conservation.

(3) The administrator shall publicize the
energy conservation standards and encourage
home owners to voluntarily comply with the
standards. [1981 c565 §2; 1987 158 §97, 1989 <648
§65)

469,157 11981 ¢.746 §7; repealed by 1995 ¢.79 §287]
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ALTERNATIVE ENERGY DEVICES

469,160 Definitions for ORS 469,160 to
469.180. As used in ORS 469.160 to 469.180:

(1) “Alternative energy device” means
any system, mechanism or series of mech-
anisms, including a photovoltaic system, that
uses solar radiation for space heating, coal-
ing, electrical energy or any combination
thereof for one or more dwellings that meets
or exceeds 10 percent of the total energy re-

uirements for the dwelling or
3we11ings. “Alternative energy device” in-
cludes any system that uses solar radiation
for domestic water heating. “Alternative
energy device” includes any system that uses
solar radiation for swimming pool, spa or hot
tub heating and that meets the requirements
set forth in ORS 316.116 (1). “Alternative
energy device” includes a ground water heat
pump and a ground locp system.

(2) “Coefficient of performance” means
the ratio calculated by dividing the usable
output energy by the electrical input energy.
Both energy values must be expressed in
equivalent units.

(3) “Contractor” means a person whose
trade or business consists of offering for sale
an alternative energy device, installation
service or design service.

{4) “Cost” means the actual cost of the
acquisition, construction and installation of
the alternative energy device paid by the
taxpayer for the alternative energy device.

(5) “Domestic water heating” means the
heating of water used in a dwelling for bath-
ing, clothes washing, dishwashing and other
related functions.

(6) “Dwelling” means real or personal
property ordinarily inhabited as a principal
or secondary residence and located within
this state. “Dwelling” includes, but is not
limited to, an individual unit within multiple

" unit residential housing.

{7) “First vear energy yield” of an alter-
native energy device is the usable energy
produced under average environmental con-
ditions in one year.

(8) “Placed in service” means the date an
alternative energy device is ready and avail-
able to produce usable energy or save en-

ergy. (1977 ¢196 §2; 1979 c.670 §3; 1981 c.B894 §4; 1983
¢.346 §1; 1983 c.768 §2; 1987 c.492 §2; 1989 c.B80 §1; 1995
c. 746 §19a]

Note: Section 20b, chapter 746, Oregon Laws 1995,
provides:

Sec. 20b. The amendments to ORS 316.116, 469.160,
469.170 and 469.172 by sections 19 to 20a of this Act
apply to alternative energy devices first placed in ser-
vice on or after January 1, 1996. {1995 ¢.746 §20b}

469.165 Rules; federal standards. (1)
For the purposes of carrying out the pro-
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visions of ORS 469.160 to 469.180, the Office
of Energy may adopt rules prescr;blng mini-
mum performance criteria for alternative en-
ergy devices for dwellings.

(2) The Office of Energy, in adopting
rules under this section for solar heating and
cooling systems, shall take into consideration
applicable standards of federal performance
criteria prescribed pursuant to the provisions
of section 55086, title 42, United States Code
{Solar Heating and Coohng Act of 1974). 197
¢.196 §3; 1989 c.880 §2

469,170 Claim for tax credit for alter-
native energy devices in dwellings; eligi-
" bility; contents; contractor system
certification. (1} Any person may claim a
tax credit under ORS 316.116 if the person
meets the requirements under QRS 469.160
to 469.180 and if that person pays all or a
portion of the costs of an alternative energy
device for a dwelling or dwellings.

(2) In order to be eligible for a tax credit
under ORS 316.116, a person claiming a tax
credit for an alternative energy device shall
have the system certified by the Office of
‘Energy or installed by a contractor certified
by the Office of Energy under subsection (4)
of this section.

(3) Verification of the installation of an
alternative energy device shall be made in
writing on a form provided by the Depart-
ment of Revenue and shall contain:

(a) The location of the alternative energy
device;

(b) A description of the type of device;

(c) If the device was installed by a con-
tractor, evidence that the contractor has any
license, bond, insurance and permit required
to sell and install the alternative energy de-
vice;

(d) If the device was installed by a con-
tractor, a statement signed by the contractor
that the applicant has received:

(A) A statement of the reasonably ex-
pected energy savings of the device;

(B) A copy of consumer information pub-
lished by the Office of Energy;

(C) An operating manual for the alterna-
tive energy device; and

(D) A copy of the contractor’s certifica-
tion certificate or alternative energy device
system certificate as appropriate;

(e) If the device was not installed by a
contractor, evidence that:

(A) The Office of Energy has issued an
alternative energy device system certificate
for the device; and

(B) The taxpayer has obtained all build-
ing permits required for installation of the
device;
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{f) A statement, sighed by both the tax-
payer claiming the credit and the contractor
if the device was installed by a contractor,
that the installation meets all the require-
ments of ORS 469.160 to 469.180;

{g) The date the alternative energy de-
vice was purchased;

{h} The date the alternative energy de-
vice was placed in service; and

{i) Any other information that the De-
partment of Revenue determines is neces-
sary.

(4¥a) When the Office of Energy finds
that an alternative energy device can meet
the standards adopted under ORS 469.165,
the administrator of the Office of Energy
may issue a contractor system certification
to the person selling and instailing the al-
ternative energy device,

(b) An application for a contractor sys-
tem certification shall be made in writing on
a form provided by the Office of Energy and
shall contain:

(A) A statement that the contractor has
any license, bonding, insurance and permit
that is required for the sale and installation
of the alternative energy device;

(B) A specific description of the alterna-
tive energy device, including, but not limited
to, the material, egquipment and mechanism
used in the device, operating procedure, siz-
ilng and siting method and installation proce-

ure;

(C) The addresses of three installations
of the system that are available for inspec-
tion by the Office of Energy;

(D) The range of installed costs to pur-
chasers of the device;

(E} Any important installation or operat-
ing instructions; and

(F) Any other information that the Office
of Energy determines is necessary,

(¢) A new application for contractor sys-
tem approval shall be filed when there is a
change in the information supplied under
paragraph (b} of this subsection.

(d} The Office of Energy may issue con-
tractor system certificates to each contractor
who on October 3, 1989, has a valid dealer
system certification which shall authorize
the sale and installation of the same domes-
tic water heating alternative energy devices
authorized by the dealer certification.

(e) If the Office of Energy finds that an

. alternative energy device can meet the stan-

dards adopted under ORS 469.165, the ad-
ministrator may issue an alternative energy
device system certificate to the taxpayer in-
stalling or having an alternative energy de-
vice installed.
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(f) An application for an alternative en-
ergy device system certificate shall be made
in writing on a form provided by the Office
of Energy and shall contain:

(A) A specific description of the alterna-
tive energy device, including, but not limited
to, the material, equipment and mechanism
used in the device, operating procedure, siz-
ing, siting method and installation procedure;

{B) The installed cost of the device; and

(C) A statement that the taxpayer has all
permits required for installation of the de-
vice.

(5) To claim the tax credit, the verifica-
tion form described in subsection (3} of this
section shall be submitted with the taxpay-
er’s Oregon personal income tax return for
the year the alternative energy device is
purchased. A copy of the contractor’s certi-
fication certificate or alternative energy de-
vice system certificate also shall be
submitted.

{6) The verification form and contractor’s
certificate or alternative energy device sys-
tem certificate described under this section
shall be effective for purposes of tax relief
allowed under ORS 316.116.

(7) The verification form and contractor’s
certificate described under this section may
be transferred, by an applicant who does not
qualify for tax relief under ORS 316.116, to
the first purchaser of a dwelling who intends
‘(cio use it as a principal or secondary resi-

ence.

(8 A tax credit under ORS 316.116 is al-
lowed only with respect to an alternative
energy device that is placed in service on or

before December 31, 2001. [1977 1% §; 1979
€670 §4; 1981 c.894 §5; 1983 c.346 §2; 1987 492 §3; 1989
c.880 §3; 1995 746 §20]

Note: See note under 469.160.

469.172 Ineligible devices. The following
devices are not eligible for the alternative
energy device tax credit under ORS 316.116:

{1} Standard furnaces;
{2} Standard back-up heating systems;

(3) Woodstoves or wood furnaces, or any
part of a heating system that burns wood,

(4) Air-to-air and air-to-water heat pumps
or any device that uses ambient air to make
heat;

{5) Heat pump water heaters;

{6) Structures that cover or enclose a
swimming pool;

(7) Swimming pools, hot tubs or spas used
to store heat;

(8) Above ground, uninsulated swimming
pools, hot tubs or spas;
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(9) Photovoltaic systems installed on rec-
reational vehicles;

(10) Devices that use water, wind or
geothermal resources for space heating,
cooling, electrical energy, domestic water
heating or swimming pool, spa or hot tub
heating;

(11) Conversion of an existing alternative
energy device to another type of alternative
energy device;

(12) Repair or replacement of an existing
alternative energy device; or

(13) Any other device identified by the
Office of Energy. {1989 ¢.880 §7; 1995 c.746 §20a]

Note: See note under 469.160.

469175 (1977 c.196 §5; 1979 c.670 §5; 1981 c.894 §6;
1983 c.346 §3; 1987 c.492 §4; repealed by 1989 c.B80 #
(469.176 enacted in lieu of 469.175))

469.176 Performance assumptions and
prescriptive measures for tax credits. (1)
In order to carry out the provisions of ORS
469.160 to 469.180, the Office of Energy shall
develop - performance assumptions and
prescriptive measures to deterinine the eligi-
bility and tax credit amount for alternative
energy devices for dwellings.

(2) The Office of Energy shall use the
performance assumptions and prescriptive
measures to develop information for the De-

partment of Revenue to use to allow taxpay-

ers to determine their eligibility and tax
credit amount. The Office of Energy may re-
view this information on an annual basis to
take into consideration new technology and
performance assumption accuracy.

(3) For the purpose of determining the
first year energy yield of an alternative en-
ergy device, the Office of Energy shall use
the following assumptions and test standards:

(a) Solar Rating and Certification Corpo-
ration standard SRCC 100, 200, American
Society of Heating, Refrigerating and Air-
Conditioning Engineers 93-77, or the Ameri-
can Refrigeration Institute standard 325-85
test at 50 degrees entering water temper-
ature, as appropriate. The testing require-
ments under this paragraph shall not apply
to an owner-built alternative energy device,

(b) For an alternative energy device used
as a source for domestic water heating en-
ergy, a hot water use of 75 gallons per day
at 120 degrees Fahrenheit. The load of .75
gallons per day at 120 degrees Fahrenheit
shall be achieved by including conservation
measures in the installation of the alterna-
tive energy device.

{c} For an alternative energy device used
as a source for space heating or cooling, the
heating or cooling energy load as determined
by a heat loss or gain calculation performed
in accordance with the methods established
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by the American Society of Heating, Refrig-
erating and Air-Conditioning Engineers.

{(d) For an alternative energy device used
as a source for electrical energy, the first
year energy yield shall be based upon the
electrical energy load of the dwelling as de-
termined according to the procedure estab-
lished by the Office of Energy.

{(e) For an alternative energy device used
as a source for swimming pool, spa or hot
tub heating, the first year energy yield shall
be based on the heating load of the swim-
ming pool, spa or hot tub as determined ac-
cording to the procedure established by the
Office of Energy. [1989 c880 § (enacted in lieu of
469.175)] .

469.180 Forfeiture of tax credits; re-
vocation of contractor certificate; in-
spection; effect of failure to allow
inspection. (1) Upon the Department of Re-
venue’s own motion, or upon request of the
Office of Energy, the Department of Revenue
may initiate proceedings for the forfeiture of
a tax credit allowed under ORS 316.116 if:

(a) The verification was fraudulent be-
cause of a misrepresentation by the taxpayer;

(b) The verification was fraudulent be-
cause of a misrepresentation by the contrac-
tor;

(¢} The alternative energy device has not
been installed or operated in substantial
compliance with the requirements of ORS
469.160 to 469.180; or

(d) The taxpayer failed to consent to an
inspection of the installed alternative energy
device by the Office of Energy after a rea-
sonable, written request for such an nspec-
tion by the Office of Energy.

(2) Pursuant to the procedures for a con-
tested case under ORS 183.310 to 183.550, the
administrator of the Office of Energy may
order the revocation of a contractor certif-

icate issued under ORS 469.170 if the admin- -

istrator finds that:

{a) The contractor certificate was ob-
tained by fraud or misrepresentation by the
contractor certificate holder;

{b) The contractor’s performance for the
alternative energy device for which the con-
tractor is issued a certificate under ORS
469.170 does not meet industry standards; or

(¢} The contractor has misrepresented to
the customer either the tax credit program
or the nature or quality of the altermative
energy device.

(3) If the tax credit allowed under ORS

316.116 for the installation of an alternative
energy device is ordered forfeited due to an
action of the taxpayer under subsection
(1)(a), (c} or (d) of this section, all prior tax
relief provided to the taxpayer shall be for-
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feited and the Department of Revenue shall
proceed to collect those taxes not paid by the
taxpayer as a result of the tax credit relief
under ORS 316.116.

(4) If the tax credit for the installation
of an alternative energy device is ordered
forfeited due to an action of the contractor
under subsection (1)b) of this section, the
Department of Revenue shall proceed to col-
lect, from the contractor, an amount equiv-
alent to those taxes not paid by the taxpayer
as a result of the tax credit relief under ORS
316.116. So long as the forfeiture is due to
an action of the contractor and not to an
action of the taxpayer, the assessment of
such taxes shall be levied on the contractor
and not on the taxpayer. Notwithstanding
ORS 314.835, the Department of Revenue
may disclose information from income tax
returns or reports to the extent such disclo-
sure is necessary to collect amounts from
contractors under this subsection.

(5) In order to obtain information neces-
sary to verify eligibility and amount of the
tax credit, the Office of Energy or its repre-

-sentative may inspect an alternative energy

device that has been installed. The inspec-
tion shall be made only with the consent of

. the owner of the dwelling. Failure to consent

to the inspection is grounds for the forfeiture
of any tax credit relief under ORS 316.116.
The Department of Revenue shall proceed to
collect any taxes due according to subsection
(4) of this section. For electrical generating
alternative energy devices, the Office of En-
ergy may obtain energy consumption records
for the dwelling the device serves, for a
12-month period, in order to verify eligibility
and amount of the tax credit. [1977 196 §6; 1979
c.670 §6; 1981 c.894 §7; 1983 c.346 §4; 1987 c.492 §5; 1989
c.880 §8; 1993 c.684 §1]

RENEWABLE ENERGY RESOURCES

469,185 Definitions for ORS 469.185 to
469225, As used in ORS 469.185 to 469.225:

(1) “Alternative fuel fleet vehicle” means
a vehicle in a fleet as defined by the admin-
istrator of the Office of Energy by rule that
is used in connection with the conduct of a
trade or business and that is manufactured
or modified to use an alternative fuel, in-
cluding but not limited to electricity,
ethanol, methanol, gaschol and propane or
compressed natural gas, regardless of energy
consumption savings.

(2) “Cost” means the capital costs and
expenses necessarily incurred in the acquisi-
tion, erection, construction and installation
of a facility.

(3) “Energy facility” means any capital
investment for which the first year energy
savings yields a simple payback period of
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greater than one year. An energy facility in-
cludes:

(a) Any land, structure, building, instal-
lation, excavation, machinery, equipment or
device, or any addition to, reconstruction of
or improvement of, land or an existing
structure, building, installation, excavation,
machinery, equipment or device necessarily
acquired, erected, constructed or installed by
any person in connection with the conduct
of a trade or business and actually used in
the processing or utilization of renewable
energy resources to:

(A) Replace a substantial part or all of
an existing use of electricity, petroleum or
natural gas;

{B) Provide the initial use of energy
where electricity, petroleum or natural gas
would have been used;

(C) Generate electricity to replace an ex-
isting source of electricity or to provide a
new source of electricity for sale by or use
in the trade or business; or

(D} Perform a process that obtains en-
ergy resources from material that would
otherwise be solid waste as defined in ORS
459.005.

{b) Any acquisition of, addition to, re-
construction of or improvement of land or an
existing structure, building, installation, ex-
cavation, machinery, equipment or device
necessarily acquired, erected, constructed or
installed by any person in connection with
the conduct of a trade or business in order
to substantially reduce the consumption of
purchased energy.

{¢) A necessary feature of a new com-
mercial building or multiple unit dwelling,
as dwelling is defined by ORS 469.160, that
causes thaf building-or dwelling to exceed an
energy performance standard in the state
building code.

(d) The replacement of an electric motor
with another electric motor that substan-
tially reduces the consumption of electricity.

(4) “Facility” means an energy facility,
recycling facility, alternative fuel fleet vehi-
cle or facilities necessary to operate alterna-
tive fuel fleet vehicles, including but not
limited to an alternative fuel fleet vehicle
refueling station.

(5) “Recycling facility” means equipment
used by a trade or business solely for recycl-
ing:

(a) Including: ‘

(A) Equipment used solely for hauling
and refining used oil;

(B) New vehicles or modifications to ex-
isting vehicles used solely to transport used
recyclable materials that cannot be used fur-
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ther in their present form or location such
as glass, metal, paper, aluminum, rubber and
plastic;

(C) Trailers, racks or bins that are used
for hauling used recyclable materials and are
added to or attached to existing waste col-
lection vehicles; and

(D) Any equipment used solely for pro-
cessing recyclable materials such as bailers,
flatteners, crushers, separators and scales.

(b) But not including equipment used for
transporting or processing scrap materials
that are recycled as a part of the normal op-
eration of a trade or business as defined by
the administrator.

(6)Xa) “Renewable energy resource” in-
cludes, but is not limited to, straw, forest
slash, wood waste or other wastes from farm
or forest land, industrial waste, solar energy,
wind power, water power or geothermal en-
ergy.
{b) “Renewable energy resource” does not
include a hydroelectric or geothermal elec-
tric generating facility larger than one
megawatt of installed capacity unless the fa-
cility qualifies as a research, development or
demonstration facility. [1979 c512 §3; 1981 c.894
§17; 1985 ¢,745 §1; 1991 ¢.711 §1]

469.190 Policy. In the interest of the
public health, safety and welfare, it is the
policy of the State of Oregon to encourage
the conservation of electricity, petroleum
and natural gas by providing tax relief for
Oregon facilities that conserve energy re-
sources or meet energy requirements through
the use of renewable resources. [1979 c512 §2]

469.195 Priority given to certain pro-
jects; criteria. In determining the eligibility
of facilities for tax credits, preference shall
be given to those projects which:

(1) Provide energy savings for real or
personal property within the state inhabited
as the principal residence of a tenant, in-
cluding:

(a) Nonowner occupied -single family
dwellings; and

(b) Multiple unit residential housing; or

(2) Provide long-term energy savings from
the use of renewable resources or conserva-
tion of energy resources. [1979 c512 §4; 1985 c.745
2

469.200 Annual‘ limits to costs of fa-

‘cilities in granting tax credits, (1) The

total of all costs of facilities that receive a
preliminary certification from the adminis-
trator of the Office of Energy for tax credits
in any calendar year shall not exceed $40
million. The administrator annually may set
aside $2 million of the $40 million limit to
be allocated, in accordance with applicable

standards and application deadlines, to re-
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scarch, development or demonstration facili-
ties of new renewable resource generating
and conservation technologies. The adminis-
trator shall determine the dollar amount
certified for any facility and the priority be-
tween .applications for certification hased
upon the criteria contained in ORS 469.185
to 469.225 and applicable rules and standards
adopted under ORS 469.185 to 469.225,

(2)0a) With respect to the balance of the
annual certification limit, the maximum cost
certified for any facility that directly im-
proves the efficiency of manufacturing proc-
esses, uses renewable resources in
manufacturing processes or recovers waste
heat from cogeneration systems shall not ex-
ceed $2 million. The maximum cost for any
other facility shall not exceed $100,000.

(b} The maximum cost certified under
this section may exceed the amount de-
scribed in paragraph {a) of this subsection in
the case of an investor-owned utility as de-
fined in ORS 469.631, but only for the pur-
pose of allowing the utility to finance:

(A) Rental housing unit energy conserva-
tion measures as provided in ORS 469.636; or

(B) For commercial and industrial cus-
tomers, alternative fuel fleet vehicles or fa-
cilities necessary to operate alternative fuel
fleet vehicles including but not limited to an
alternative fuel fleet vehicle refueling station
as provided in ORS 469.878.

(3) Not more than $2.5 million of the $40
million annual certification limit shall be al-
located to facilities required to operate al-

ternative fuel fleet vehicles. (1979 ¢512 §5; 1981
¢.894 §18; 1985 ¢.745 §3; 1987 c.168 §98; 1991 711 §3; 1993
c.684 §2; 1995 c. 746 §15a)

469.205 Application for renewable en-
ergy resource facility tax credit; eligibil.
ity; contents; fees. (1) Prior to erection,
construction, installation or acquisition of a
proposed facility any person may apply to the
Office of Energy for preliminary certification
under ORS 469.210 1fp

(a) The erection, construction, installa-
tion or acquisition of the facility is to be
commenced on or after October 3, 1979;

(b) The facility complies with the stan-
dards or rules adopted by the administrator
of the Office of Energy; and .

(c} The applicant meets one of the fol--

lowing criteria: ,

(A) The applicant will be the owner or
contract purchaser of the facility at the time
of erection, construction, installation or ac-
quisition of the proposed facility, and:

(i} The applicant is the owner, contract
purchaser or lessee of a trade or business
that plans to utilize the facility in con-
nection with Oregon property;
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(i) The applicant is the owner, contract
purchaser or lessee of a trade or business
that plans to lease the facility to a person
who will utilize the facility In connection
with Oregon property; or

(iii) The applicant is a person to whom a
tax credit has been transferred under QRS
469.208.

(B) Notwithstanding ORS 315.354 (9)a)
and (b), the applicant is a public utility as
defined in ORS 757.005 or a subsidiary or an
affiliated interest of a public utility as de-
fined in ORS 757.015, for purposes of financ-
ing rental housing unit energy conservation
measures as described in ORS 469.636 or al-
ternative fuel fleet vehicles for commercial
or industrial customers as provided in ORS
469.878.

(C) Notwithstanding ORS 315.354 (9)a)
and (b), the applicant is a public utility as
defined in ORS 757.005 or a subsidiary or an
affiliated interest of a public utility as de-
fined in ORS 757.015, for purposes of financ-
ing alternative fuel fleet vehicles or
associated facilities,

(2) An application for preliminary certi-
fication shall be made in writing on a form
prepared by the Office of Enerpy and shall
contain:

(a) A statement that the applicant or the
lessee of the applicant’s facility: :

(A) Intends to convert from a purchased
energy source to a renewable energy re-
source;

(B) Plans to acquire, construct or install
a facility that will use a renewable energy
resource or solid waste instead of electricity,
petroleum or natural gas;

(C) Plans to use a renewable energy re-
source in the generation of electricity for
sale or to replace an existing or proposed use -
of an existing source of electricity;

{D) Plans to acquire, construct or install
a facility that substantially reduces the con-
sumption of purchased energy;

(E) Plans to acquire, construct or.install
equipment for recycling as defined in QRS
469.185 (5, :

(F) Plans to acquire an alternative fuel
{leet vehicle or to convert an existing vehicle
to an alternative fuel fleet vehicle; or

(G) Plans to acquire, construct or install
a facility necessary to operate alternative
fuel fleet vehicles.

(b} A detailed description of the proposed
facility and its operation and information
showing that the facility will operate as rep-
resented in the application.

(c) Information on the amount by which
consumption of electricity, petroleum or na-
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tural gas by the applicant or the lessee of the
applicant’s facility will be reduced, and on
the amount of energy that will be produced
for sale, as the result of using the facility.

(d) The projected cost of the facility.

(e) Any other information the adminis-
trator of Office of Energy considers neces-
sary to determine whether the proposed
facility is in accordance with the provisions
of ORS 469.185 to 463.225, and any applicable
rules or standards adopted by the adminis-
trator.

(3) An application for preliminary certi-
fication shall be accompanied by a fee estab-
lished under ORS 463.217. The director may
refund the fes if the application for certi-
fication is rejected.

(4) The administrator may allow an ap-
plicant to file the preliminary application af-
ter the start of erection, construction,
installation or acquisition of the facility if
the administrator finds:

{(a) Filing the application before the start
of erection, construction, installation or ac-
quisition is inappropriate because special
circumstances render filing earlier unreason-
able; and

(b) The facility would otherwise qualify
for tax credit certification pursuant to ORS

469.185 to 469.225. [1979 c¢512 §6; 1981 894 §19;
1985 c.745 §4; 1989 c.765 §7; 1991 c.711 §2; 1993 c.684 §3;
1995 c.746 §16]

469207 Tax credit for rental housing
units; eligibility. (1) Except as provided in
subsection (3) of this section, an applicant

under ORS 469.205 (1)c)A)ii) or (B) shall.

be eligible for a tax credit for energy con-
servation measures installed in rental hous-
ing units pursuant to ORS 469.636. The tax
credit shall apply to only the first $5,000 of
actually installed energy conservation meas-
ure costs per dwelling unit.

(2) An owner, contract purchaser or
lessee of a rental housing unit for which en-
ergy conservation measures have been fi-
nanced by an applicant under subsection (1)
of this section is ineligible for an energy
conservation measure tax  credit for such
measures.

(3) No applicant under ORS 469.205
{D{c)AXiil) or (B) shall be eligible for a tax
credit for energy conservation measures in-
stalled in rental housing units pursuant to
ORS 469.636 if the rental housing units are

constructed on or after January 1, 1996. (1985
¢ 745 §9; 1993 c.684 §4; 1935 c.746 §16a

469.208 Transferability of rental hous-
ing unit tax credit. (1) The owner of a ren-
tal housing unit may transfer a tax credit for

encrgy conservation measures installed in
rental housing units under ORS 469.207 in
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exchange for a cash payment equal to the
present value of the tax credit. To be eligible
for a transfer, the energy conservation
measures must have been recommended in
an energy audit as provided in ORS 469.633,
469.651 or 469.675.

(2) The Office of Energy may establish by
rule uniform discount rates to be used in
calculating the present value of a tax credit
under this section. [1993 c.684 §6]

469.210 Submission of plans and spec-
ifications; preliminary certification; re-
quest for hearing upon. denial. (1) The
administrator of the Office of Energy may
require the submission of plans and specifi-
cations and, after examination thereof, may
request corrections and revisions of the plans
and specifications.

(2) If the administrator determines that
the proposed acquisition, erection, con-
struction or installation is technically feasi-
ble and should operate in accordance with
the representations made by the applicant,
and is in accordance with the provisions of
ORS 469.185 to 469.225 and any applicable
rules or standards adopted by the adminis-
trator, the administrator shall issue a pre-
liminary certificate approving the
acquisition, erection, construction or instal-
lation of the facility. If the administrator de-
termines that the acquisition, erection,
construction or installation does not comply
with the provisions of ORS 469.185 to 469.225
and applicable rules and standards, the ad-
ministrator shall issue an order denying cer-
tification. ‘

(3) If within 120 days of the receipt of an
application for preliminary certification, the
administrator fails ‘to issue a preliminary
certificate of approval or an order denying
certification, the preliminary certificate shall
be considered to have been denied.

{4) Within 60 days from the date of mail-
ing of the order under subsection (2) of this
section or from a denial under subsection {3)
of this section, any person whose preliminary
application has been denied may request a
hearing, The request shall be in writing,
shall state the grounds for hearing and shall
be mailed to the administrator. The hearing
shall be conducted in accordance with the
provisions of ORS 183.310 to 183.550 applica-
ble to contested cases.

(5) Except as a result of an appeal under
subsection (4} of this section involving an
application filed on or before December 31,
2001, a preliminary certificate shall not be
issued under this section after December 31,
2001. {1979 c512 §7; 1995 c.746 §17]

469.215 Final certification; eligibility;
application; content; appeal. (1) No certi-
fication shall be issued by the administrator
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of the Office of Energy under this section
unless the facility was acquired, erected,
constructed or installed under a preliminary
certificate of approval issued under ORS
469.210 and in accordance with the applica-
ble provisions of ORS 469.185 to 469.225 and
any applicable rules or standards adopted by
the administrator.

(2) .Any person may apply to the Office
of Energy for final certification of a facility:

{(a) After having obtained preliminary
certification for the facility under ORS
469.210; and

(b) After completion of erection, con-
struction or installation of the proposed fa-
cility.

{3) An application for final certification
shall be made in writing on a form prepared
by the Office of Energy and shali contain:

(a) A statement that the conditions of the
preliminary certification have been complied
with;

{b) The actual cost of the facility certi-
fled to by a certified public accountant who
is not an employee of the applicant or, if the
actual cost of the facility is less than $50,000,
copies of receipts for purchase and installa-
tion of the facility;

(c) A statement that the facility is in op-
eration or, if not in operation, that the ap-
plicant has made every reasonable effort to
make the facility operable; and

(d) Any other information determined by
the administrator to be necessary prior to
issuance of a final certificate, including in-
spection of the facility by the Office of En-
ergy.

(4) The administrator shall act on an ap-
plication for certification before the 60th day
after the filing of the application under this
section, The administrator, after consultation
with the Public Utility Commission, may is-
sue the certificate together with such condi-
tions as the administrator determines are
appropriate to promote the purposes of this
section and ORS 315.354, 469.185, 469.200,
469.205 and 469.878. The action of the ad-
ministrator shall include certification of the
actual cost of the facility. However, in no

event shall the administrator certify an

amount for tax credit purposes which is more
than 10 percent in excess of the amount ap-
proved in the preliminary certificate issued
for the facility.

(5) If the administrator rejects an appli-
cation for final certification, or certifies a
lesser actual cost of the facility than was
claimed in the application, the administrator
shall send to the applicant written notice of
the action, together with a statement of the
findings and reasons therefor, by certified
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mail, before the 60th day after the filing of
the application. Failure of the administrator
to act constitutes rejection of the applica-
tion,

(6) If the application is rejected for any
reason, or if the applicant is dissatisfied with
the certification of cost, then, within 60 days
of the date of mailing of the notice under
subsection (5) of this section or from a denial
under subsection (5) of this section, the ap-
plicant may request a hearing to appeal the
rejection under the provisions of ORS 183.310
to 183.550 governing contested cases.

(7) Upon approval of an application for
final certification of a facility, the adminis- -
trator shall certify the facility. Each certif-
icate shall bear a separate serial number for
each device. Where one or more devices
constitute an operational unit, the adminis-
trator may certify the operational unit under
one certificate.

(8) Except as a result of an appeal under
subsection (6) of this section, the adminis-
trator shall not grant final certification un-
der this section for any facility after

December 31, 2004. [1979 c512 §8; 1981 c.894 §20;
1985 ¢.745 §5; 1989 ¢.765 §8; 1991 c.711 §4; 1995 c.746 518]

469.217 Fees for certification. By rule
and after hearing, the administrator of the
Office of Energy may adopt a schedule of
reasonable fees which the Office of Energy
may require of applicants for preliminary or
final certification under ORS 469.185 to
469.225. Before the adoption or revision of
the fees, the Office of Energy shall estimate
the -total cost of the program to the Office
of Energy. The fees shall be used to recover
the anticipated cost of filing, investigating,
granting and rejecting applications for certi-
fication and shall be designed not to exceed
the total cost estimated by the Office of En-
ergy. Any excess fees shall be held by the
Office of Energy and shall be used by the
Office of Energy to reduce any future fee in-
creases. The fee may vary according to the
size and complexity of the facility. The fee
shall not be considered as part of the cost of
the facility to be certified. 11985 745 §8]

469220 Certificate required for tax
credits; certification not to exceed five
years. A certificate issued under ORS
469.215 is required for purposes of obtaining
tax credits in accordance with ORS 315.354.
Such certification shall be granted for a pe-
riod not to exceed five years. The five-year
period shall begin with the tax year of the
applicant during which a certified facility is
placed into operation, or the year the facility
is certified under ORS 469.215, at the
election of the applicant. [1979 c.512 §9]

469.225 Revocation of certificate;
forfeiture of tax credits; collection, (1)
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Under the procedures for a contested case
under ORS 183.310 to 183.550, the adminis-
trator of the Office of Energy may order the
revocation of the certificate issued under
ORS 469.215 if the administrator finds that:

(a) The certification was obtained by
fraud or misrepresentation; or

(b) The holder of the certificate has failed
substantially to construct or to make every
reasonable effort to operate the facility in
compliance with the plans, specifications and
procedures in such certificate.

(2) As soon as the order of revocation
under this section becomes final, the admin-
istrator shall notify the Department of Re-
venue of such order.

(3) If the certificate is ordered revoked
pursuant to subsection (1)a) of this section,
all prior tax credits provided to the holder
of the certificate by virtue of such certificate
shall be forfeited and upon notification under
subsection (2} of this section the Department
of Revenue immediately shall proceed to col-
lect those taxes not paid by the certificate
holder as a result of the tax credits provided
to the holder under ORS 315.354. The De-
partment of Revenue shall have the benefit
of all laws of this state pertaining to the
collection of income and excise taxes. No as-
sessment of such taxes shall be necessary
and no statute of limitation shall preclude
the collection of such taxes.

(4) If the certificate is ordered revoked

pursuant to subsection (1)b) of this section, -

the certiftcate holder shall be denied any
further relief under ORS 315.354 in con-
nection with such facility from and after the
date that the order of revocation becomes
final. (1979 512 §10]

OIL HEAT COMMISSION
(Generally)

469,228 Definitions for ORS 469.228 to
469.298. As used in ORS 469228 to 469.298,
unless the context requires ctherwise:

(1) “Administrator” means the adminis-
trator of the 0il Heat Commission.

(2) “Building” means any oil space heated
building with ‘human habitation, except a
building owned by a government agency.

(3) “Commission” means ‘the Oil Heat
Commission.

{4) “Heating oil” means Number'l or 2

heating oil that is delivered to a tank and
used to create heat. It does not include any
petroleum products that are subject to the
requirements of section 3a, Article IX of the
Oregon Constitution, ORS 319.020 or 319.530
or are otherwise used as transportation fuels.
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(5) “Heating oil tank” means any one or
combination of above ground or underground
tanks and above ground or underground
pipes connected to the tank, which is used
to contain heating oil used for space heating
a building with human habitation or water
heating not used for commercial processing.

(6) “Oil marketer” means a person who
supplies heating oil at retail in this state.

(7) “Person” has the meaning given that
term in ORS 174.100.

(8) “Qualified remedial action service
provider” means a person who provides re-
medial action services for a fee and who sat-
isfies the requirements established by the
commission under ORS 469.248,

(9) “Release” means any spilling, leaking,
emitting, escaping or leaching into the envi-
ronrment.

(10Xa) “Remedial action” means those
actions consistent with a permanent remedial
action taken instead of or in addition to re-
moval actions, in the event of the release of
heating oil from a heating oil tank into the
environment, to prevent or minimize the re-
lease of heating oil from a heating oil tank
so that it does not migrate to cause substan-
tial danger to present or future public
health, safety, welfare or the environment.
“Remedial action” includes, but is not lim-
ited to:

(A) Such actions at the location of the
release as storage, confinement, perimeter
protection using dikes, trenches or ditches,
clay cover, neutralization, cleanup of re-
leased heating oil from a heating oil tank
and associated contaminated materials, recy-
cling or reuse, diversion, destruction, segre-
gation of reactive wastes, collection of
lacerate and runoff, on-site treatment or
incineration, provision of alternative drink-
ing and household water supplies, and any
monitoring reasonably required to assure
that such actions protect the public health,
safety, welfare and the environment. .

(B) Off-site transport and off-site storage, .

treatment, destruction or secure disposition
of heating oil released from a heating oil
tank and associated contaminated materials.

(C) Such actions as may be necessary to
monitor, assess, evaluate or investigate a re-

lease of heating oil from a heating oil tank.

(b} “Remedial action” may include the
full or partial reimbursement of costs in-

curred to install a heating oil tank that of-

fers equal or greater environmental
protection than the tank being replaced. Re-
imbursement shall be based on ability to pay.

(11)Xa) “Remedial action costs” means
reasonable costs which are attributable to or
associated with a removal or remedial action
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in accordance with the standards set forth in
ORE 465.315 and rules adopted pursuant to
ORS 465.400 (2) and 469.248.

{(b) “Remedial action costs” does not in-
clude a service provided for a fee unless the
service is performed by a qualified remedial
action service provider.

(12)a) “Removal” means:

(A) The cleanup or removal from the en-
vironment of heating oil released from a
heating oil tank;

(B) Such actions as may be necessary in
the event of a release of heating oil from a
heating oil tank into the environment;

(C) Such actions as may be necessary to
. monitor, assess and evaluate the release of
heating oil from a heating oil tank;

(D) The disposal of removed material; or

(E) The taking of such other actions as
may be necessary to prevent, minimize or
mitigate damage to the public health, safety,
welfare or to the environment, which may
otherwise result from a release of heating oil
from a heating oil tank.

(b} “Removal” also includes, but is not
limited to, security fencing or other meas-
ures to limit access, provisions of alternative
drinking and household water supplies, tem-
perary evacuation and housing of threatened
individuals and action taken under ORS
465.260 relating to a release of heating oil
from a heating oil tank. [1989 c926 §1; 1991 c.67
§134; 1991 c.641 §5; 1993 c.617 §1]

Note: 460.228 to 469.208 were enacted into law by
the Legislative Assembly but were not added to or made
a part of ORS chapter 469 or any series therein by leg-
islative action. See Preface to Orepon Revised Statutes
for further explanation.

469.230 Purpose; functions. The pur-
pose of the Oil Heat Commission is to pro-
vide for economic development of this state,
to promote the health, safety and welfare of
the people of this state and to stabilize and
protect the oil heat industry of this state. To
carry out these purposes, the commission
may provide:

(1) For research to develop and discover
technologically advanced and more efficient
oil heat equipment and to disseminate reli-
able information founded upon that and oth-
erwise available research. .

(2) For programs to encourage energy
conservation among oil heat users through
home weatherization and through developing
and disseminating educational materials re-
garding energy conservation. The develop-
ment of such programs shall be coordinated
with the Office of Energy,

(8) For programs to encourage energy
conservation among oil heat users through
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the use of encrgy efficient oil heat equip-
nient.

{(4) For programs to offer financial assist-
ance to low income oil heat users to help
defray the cost of fuel, modern equipment
installation and weatherization expenses.

(5} Programs for qualified educational
training of oil heat industry employees with
regard to the maintenance of oil heating
equipment to insure proper installation for
safe and efficient operation, and disseminate
information regarding the safe and efficient
operation and maintenance of oil heat equip-
ment.

(6) Programs for training oil marketers’
drivers, delivery personnel and inventory
staff, for the safe, efficient transfer of heat-
ing oil from a point of wholesale to the end
user to avoid waste and contamination and,
in the event of a release, to properly contain
and clean up the affected environment.

{7) For the establishment and adminis-
tration of a Heating Oil Remedial Action
Account, as established in ORS 469.269, to
pay certain costs associated with remedial
action. [1989 ¢.926 §3)

Note: See note under 469.228.

{Commission)

463.232 Oil Heat Commission; terms;
confirmation; expenses. (1) There is cre-
ated as an independent public corporation an
O1] Heat Commission consisting of seven
members appointed by the Governor. Five
members shall be from industry and two
members shall be from the public.

(2) The term of office of each member is
three years, but a member serves at the
pleasure of the Governor. If there is a va-
cancy for any cause, the Governmor shall
make an appointment to become immediately
effective for the unexpired term.

(3) One industry member of the commis-
sion shall be appointed from each of the
congressional districts referred to in ORS
188.130. In making appointments of industry
members to the commission, the Governor
may take into consideration any nominations
or recommendations made by ocil marketers
or oil marketers’ organizations. Each mem-
ber shall continue in office until a successor
is appointed.

(4) All appointments of members to the
commission by the Governor are subject to
confirmation by the Senate pursuant to sec-
tion 4, Article III, Oregon Constitution.

(6) Members, officers and employees of

-the commission shall receive their actual and

necessary travel and other expenses incurred
in the performance of their official duties
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according to ORS 292.495. [1989 c.926 §84,10; 1993
617 §2]

Note: ORS 188.130, which describes the boundaries
of Congressional districts, has been invalidated by order
of the United States District Court. See note appearing
before ORS 188,135, Editorial adjustment of ORS 469.232
to reflect the court order has not been made.

Note: See note under 469.228.

469234 Qualifications of members;
vacancy. (1) Members of the commission
shall have the following qualifications which
shall continue during the term of office:

{a) Each shall be a citizen of the United
States.

(b) Fach shall be a bona fide resident of
this state.

(2) The industry members of the commis-
siocn shall have the following qualifications
f\"_vhich ghall continue during the term of of-
ice:

(a) An active interest in the development
of the oil heat industry in Oregon, demon-
strated through membership in an oil
marketers’ organization, public service or
otherwise.

(b) Currently and for at least five years
previously, operate as an oil marketer or be
employed by an oil marketer in this state.

(3) The public members of the commis-
sion shall not be current oil marketers or cil
marketer employees.

{4) The members of the commission shall
reflect as much as is reasonably possible the
age, gender, race, ethnic and cultural diver-
sity of the state.

(5) The administrator shall immediately
declare the office of any appointed member
of the commission vacant whenever the ad-
ministrator finds that the member has ceased
to meet the qualifications of subsections (1)
to (3) of this section or is unable to perform
the duties of office. {1989 ¢.926 §§5,9; 1993 ¢617 §4]

Note: See mote under 469.228,

469.236 Ex officio members. The ad-
ministrator of the Office of Energy and the
Director of the Department of Environmental
Quality, or the representatives of the admin-
istrator of the Office of Energy and the Di-
rector of the Department of Environmental
Quality, shall be ex officioc members of the
commission, withHout right to vote. ORS
469.232 and 469.234 do not apply to ex officic
members. [1989 c.926 §6]

Note: See note under 469.228.

469240 Meetings. (1) The comnmission
shall establish a meeting place anywhere
within this state, but the selection of the lo-
cation shall be guided by consideration for
the convenience of the majority of those
most likely to have business with the com-
mission or be affected by its acts,
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(2) The commission shall meet as soon as
practicable for the purpose of organizing.
The commission shall elect a chairperson
from among its members. It shall transact
such other business as is necessary to start
the work of the commission. Thereafter, the
commission shall meet regularly once each
six months and at other times as called by
the chairperson. The chairperson may call
special meetings at any time and shall call a
special meeting when requested by two or
more members of the commission. {1989 c926
§§11,12]

Note: See note under 469.228.

469.241 Applicability of Oregon Tort
Claims Act to commission and employ-
ees. Notwithstanding the provisions of any
other law, the independent corporation cre-
ated by ORS 469.232, its officers and employ-
ees shall be covered under the provisions of
ORS 30.260 to 30.300 and 278.120 to 278.425.
(1993 617 §22] -

Note: 469.241 to 469.245, 469.247, 469.249, 469.253
and 469.259 were added to and made a part of 469.228
to 469.298 by legislative action but were not added to
any smaller series therein. See Preface to Oregon Re-
vised Statutes for further explanation.

Note: See note under 469.228.

469.242 Exemption from State Person-
nel Relations Law. (1) The 0Oil Heat Com-
mission and its employees are not subject to
the provisions of the State Personnel Re-
lations Law.

(2) A member of the commission is not a
state employee subject to the provisions of
the State Personnel Relations Law.

(3) A member of the commission is not
an employee as defined in ORS 657.015, and
no taxes or benefits under ORS chapter 657
may be paid on behalf of a member solely by
reason of membership on the commission.
[1993 c.617 §20}

Note: See notes under 469.228 and 469.241.

469.243 Eligibility of employees for
group benefit plans. Notwithstanding the
provisions of any other law, the employees
of the independent corporation created by
ORS 469.232 shall be eligible to participate
in one of the group benefit plans described
in ORS 243.135, until the Oil Heat Commis-
sion elects to provide alternate coverage.
[1993 617 §21]

Note: See notes under 469.228 and 469.241.

469.244 [1989 926 §§15,25; repealed by 1993 c.617

- §28]

469245 Eligibility of employees to
participate in Public Employes’ Retire-
ment System. (1) An employee of the Oil
Heat Commission who is a member of the
Public Employes’ Retirement System on Au-
gust 10, 1993, shall continue as a member of
the Public Employes’ Retirement System for
service performed after August 10, 1993.
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{2) An employee of the commission who
was hired before August 10, 1993, and who is
serving the six-month period of employment
required by ORS 238.015 shall become a
member of the system upon completion of the
required period of employment.

(3) An employee of the commission who
is hired on or after August 10, 1993, may not
become a member of the system unless the
employee gives written notice to the com-
mission within 30 days after the employee is
hired. The commission shall give written no-
tice to the Public Employes’ Retirement
Board of an employee who has elected to be-
come a member of the system within 30 days
after the commission receives written notice
from the employee. All service performed by
the employee before the giving of notices
provided for in this subsection shall be con-
sidered by the Public Employes’ Retirement
Board in computing the six-month period of
employment required of the employee under
the provisions of ORS 238.015.

(4) A member of the commission may not
become a member of the Public Employes’
Retirement System solely by reason of mem-
bership on the commission. (1993 c.617 §19]

Note: See notes under 469,228 and 469.241.

469,246 Powers of commission. The 0il
Heat Commission may:

(1) Provide funds or grants for scientific
research to discover and develop information
and data regarding the efficient use of heat-
ing oil and the protection of the environment
from heating oil tank releases.

(2) . Disseminate reliable information
founded upon the research undertaken by the
comimission.

(3) Study state and federal legislation,
with respect to matters concerning the effect
on the oil heat industry, and represent and
protect the interests of the oil heat industry
with respect to any legislation or proposed
legislation or executive action which may
affect that industry.

(4) Sue and be sued as a commission,
without individual liability for acts of the
commission within the scope of the powers

conferred upon it by ORS 469.228 to 469.298.

(5) Enter into contracts which it consid-
ers appropriate to the carrying out of the
purposes of the commission as authorized by
ORS 469.228 to 469.298,

(6) Make grants to research agencies for
financing special or emergency studies or for
the purchase or acquisition of facilities nec-
essary to carry out the purposes of the com-
mission as authorized by ORS 469.228 to
469.298.

{7 Cooperz}te with any local, state or
national organization or agency engaged in
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work or activities similar to that of the
commission and enter into contracts with or
make grants to such organizations or agen-
cies for carrying on joint programs.

(8) Act jointly and in cooperation with
the Federal Government or any agency
thereof in the adininistration of any program
of the government or a governmental agency
considered by the commission to be benefi-
cial to the heating oil industry of this state
and expend funds in connection therewith,
provided that such program is compatible
with the powers conferred by law.

(9} Prosecute, in the name of the State
of Oregon, any suit or action for the col-
lection of the assessment provided for in
ORS 469.254.

(10) Advertise and publish information
concerning the efficient use of heating oil
and the protection of the environment.

(11) Accept grants, donations or gifts,

from any source for expenditures for any

purposes consistent with the powers con-
ferred on the commission.

{12) Make appropriations and disburse-
ments from funds received by the commission
and pay all necessary administrative and
other expenses consistent with the authority
of the commission.

{13} In the commission’s own name ac-
quire, lease, rent, own and manage real
property, which shall be subject to ad
valorem taxation.

(14) Construct, equip and furnish build-
ings or other structures or facilities.

(15) Purchase, rent, lease or otherwise
acquire all supplies, materials, equipment
and services necessary to carry out the
functions of the commission.

(16) Sell or otherwise dispose of any
property acquired. '

(17) Appoint subordinate officers and em-
ployees of the commission and prescribe
their duties and authorities, including such
delegation as the commission may consider
appropriate and fix their compensation. [1989
c.926 §513,18; 1991 ¢.67 §135; 1993 ¢.617 §51 7

Note: See note under 469.228.

469.247 Accounting systemt; annual fi-
nancial statement; report to Governor
and legislature. (1) The Oil Heat Commis-
sion may contract with accountants to de-
velop, install or revise accounting systems

“for the commission. All such contracts shall

be in a form prescribed or approved by the
Secretary of State, if such guidance is avail-
able to the commission within 30 days after
the commission requests such guidance. A
copy of the completed contract shall be fur-
nished to the Secretary of State.
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(2) The commission shall complete annu-
ally a financial statement presenting a true,
accurate and complete record of the financial
operations of the commission. The original
statement shall be certified as true, accurate
and complete by the administrator and filed
with the Secretary of State within 120 days
after the end of the fiscal year.

(3) The administrator shall make the fi-
nancial statement available for public review
at the office of the commission during regu-
lar working hours and shall include the fi-
nancial statement in the report filed with the
Legislative Assembly under subsection (4) of
this section.

(4) Not later than January 1 of each
odd-numbered vear, the commission shall file
with the Legislative Assembly and the Gov-
ernor a report covering the activities and
operations of the commission for the preced-
ing two years. The report shall include a
copy of the financial statement filed with the
Secretary of State under subsection (2) of
this secfion and a copy of the audit by the
Secretary of State and the responses by the
commission to the audit under ORS 469.253.
(1993 ¢.617 §16]

Note: See notes under 469.228 and 469.241.

469248 Rules. The Oil Heat Commission
shall adopt rules to carry out the provisions
of ORS 469.228 to 469.298. The rules shall
include but need not be limited to:

(1) Procedures for processing remedial
action claims that assure speedy processing
and payment of claims by the commission.

(2) Procedures for determining the com-
mission’s level of involvement in responding
to a release in coordination with the De-
partment of Environmental Quality and in
compliance with applicable department rules.

(3) Requirements a person must satisfy to
become a qualified remedial action service
provider. :

(4) A definition of “reasonable remedial
action costs.” ‘

(5} Limitations on reimbursement of rea-

sonable remedial action costs. [1989 <926 §39,
1991 ¢.67 §136; 1993 ¢617 §6)

Note: See note under 469.228.

469.249 Petty cash fund. (1) The Oil
Heat Commission may establish and main-
tain a petty cash fund, not to exceed a total
of $500, from moneys in the Heating Oil Re-
medial Action Account or the Heating Oil
Education and Conservation Account.

(2) Moneys in the petty cash fund may
be used for:

(a) Making change;
(h) Paving postage due on permitted mail;
(¢} Advancing iravel expenses;
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(d) Paying miscellaneous and incidental
office expenses; and

(e) Other related incidental expenses of
the commission. [1993 c.617 §18]
Note: See notes under 469.228 and 469.241.

469.250 Duties to provide advice and
consultation related to remedial action,
energy conservation and education. (1)
The Director of the Department of Environ-
mental Quality shall provide advice and con-
sultation to the commission to clarify or
carry out the purposes of ORS 469.228 to
469.298 related to remedial action.

(2) The administrator of the Office of
Energy shall provide advice and consultation
to the commission to clarify or carry out the
purposes of ORS 469.228 to 469.298 related to
energy conservation and education. [1989 c926
§87,8: 1991 <67 §137)

Note: See note under 469.228,

469.252 [1989 ¢.926 §814,15; repealed by 1993 ¢.617
§28]

469,253 Audit by Secretary of State;
commission response. The Secretary of
State shall audit the OQil Heat Commission
consistent with the provisions of ORS
297.210. Not later than 90 days after the
Secretary of State completes and delivers an
audit to the commission, the commission
shall notify the Secretary of State in writing
of each action taken or proposed to be taken,
if any, to respond to the findings and recom-
mendations of the audit. Upon request of the
commission, the Secretary of State may ex-
tend the 90-day period for good cause. [1993

617 §17]

Note: See notes under 469.228 and 469.241.

(Assessments)

469.254 Collection of assessments from
oil marketers; amount. (1) The commission
may collect an assessment, the amount of
which the commission shall determine and
may adopt by order on or before July 1 of
each year, from each oil marketer, excluding
gross receipts derived from equipment sales
or service or other unrelated products or
services. No assessment shall apply to any
gross revenues derived prior to the date the
commission order assessing such assessment
was made. The order shall establish the por-
tion of the assessment to be collected for the
Heating Oil Education and Conservation Ac-
count and the portion of the assessment to
be collected for the Heating Oil Remedial
Action Account.

(2) The amount of the assessment pro-
vided for in subsection (1) of this section
shall not exceed three and one-half percent
of the gross revenue derived {rom the busi-
ness of being an oil marketer, excluding
gross revenue derived from equipment sales
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or service or other unrclated products or
services.

(3) The amount of the assessment pro-
vided for in subsection (1} of this section
shall be determined so that the amount of
revenues collected will not substantially ex-
ceed the amount of the estimated expendi-
tures stated in the final budget prepared by
the commission, including appropriate levels
of reserves.

(4) Moneys collected under this section
shall be deposited in the Heating Qil Educa-
tion and Conservation Account established
under ORS 469.267 and in the Heating 0il
Remedial Action Account established under
ORS 469.269 in accordance with the allo-
cation established in the order issued under
subsection (1) of this section. [1989 c.926 §19;
1993 c.617 §7)

Note: See note under 469.228.

469.256 [1989 ¢.926 §29; repealed by 1993 ¢.617 §29)

469.258 Reports by oil marketers. (1)
Each oil marketer shall make reports to the
commission on forms prescribed by the com-
mission.

(2) No oil marketer shall fail to make the
report or shall make the report falsely.

(3) The commission shall fix dates upon
which reports shall be made by all oil
marketers. Upon such dates, all assessment
moneys shall be turned over to the commis-
sion which shall make suitable records
thereof. (1989 c.926 §20; 1991 c.641 &

Note: See note under 469,228,

469.259 Failure to file report or pay
. assessment. (1) If any oil marketer fails or
refuses to file any report required by ORS
469.258 and fails or refuses to pay the as-
sessment due under ORS 469.254, the com-
mission may estimate the oil marketers
gross revenue and make a demand for the
assessments due.

(2) If an oil marketer fails to pay the as-
sessment required under ORS 469.254, the
commission may add the cost of collection to
the penalty for nonpayment or late payment
imposed under ORS 469.290 and 469.292. [1991
c.641 §2; 1993 c.617 §8]

Note: See notes under 469.228 and 469.241.

469.260 Records of persons required to
pay assessments; rules; inspections and
audits. (1) Each person required to pay an
assessment under ORS 469228 to 469.293
shall keep accurate records sufficient to en-
able the commission to determine by inspec-
tion and audit the accuracy of assessments
paid or due to the commission and of reports
made or due to the commission.

(2) The commission may adopt rules es-
tablishing what records oil marketers shall
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keep to comply with subsection (1) of this
section.

{3) The commission, or any person au-
thorized by the commission, may inspect and
audit the records referred to in subsection (1)
of this section for the purpose referred to in
subsection (1) of this section.

(4) No person shall refuse to permit an
inspection and audit under subsection (3) of
this section during business hours. [1989 c.926
§21; 1991 ¢.67 §138]

Note: See note under 46%.228,

469262 Cancellation of delinquent as-
sessment. (1} The commission, by order, may
cancel an assessment which has been delin-
q};lent for five years or more, if it determines
that:

(a} The amount of the assessment is less
than $1 and that further collection effort or
expense does not justify the collection
thereof; or

(b) The assessment is wholly uncollect-
ible.

(2) The order shall contain adequate in-
formation as to why the assessment cannot
be collected. (1989 c926 §24]

Note: See note under 469.228,

(Finances)

469.267 Heating Oil Education and
Conservation Account. (1) The Heating 0il
Education and Conservation Account is es-
tablished separate and distinct from the
General Fund in the State Treasury.

{2) All moneys collected under ORS
469.254 shall be deposited in the State
Treasury and the portion of the moneys as-
sessed for the Heating Oil Education and
Conservation Account shall be credited to
the Heating Oil Education and Conservation
Account,

(3) The State Treasurer may invest and
reinvest moneys in the account in the man-
ner provided by law.

(4) The moneys in the account are con-
tinuously appropriated to the commission to
be used for the following purposes:

{(a) To pay the expenses of the commis-
sion; and

(b) For funding education and conserva-
tion programs. _

(5) The commission by rule shall estab-
lish a maximum dollar limit for the account
balance for which assessments may be col-
lected taking into consideration the purposes
of the account under subsection (4) of this
section, including appropriate levels of re-
serves. {1989 c.926 §26; 1993 c.617 §9]

Note: See note under 469.228.
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469.269 Heating Oil Remedial Action
Account. (1) The Heating Oil Remedial Ac-
tion Account is established separate and dis-
tinet from the General Fund in the State
Treasury.

(2) The assessments collected under ORS
469254 shall be deposited into the State
Treasury and the portion of the moneys as-
sessed for the Heating Oil Remedial Action
Account shall be credited to the Heating Oil
Remedial Action Account.

{3} The State Treasurer may invest and
reinvest moneys in the account in the man-
ner provided by law.

(4) The moneys in the account are ap-
propriated continuously to the commission to
be used as provided in subsection (5) of this
section.

(5) Monmeys in the account may be used
by the commission for the following pur-
poses:

(a) Payment of remedial action costs; and

(b) Payment of the costs of administering
the account including but not limited to:

(A) Expenses of the commission;
{B) Costs of reviewing claims; and

(C) Costs of research to reduce costs and
enhance environmental protection.

~ (8) The commission by rule shall estab-
lish a maximum dollar limit for the account
balance for which assessments may be col-
lected taking into account the purposes of
the account under subsection (5) of this sec-
tion, including appropriate levels of reserves.
[1989 ¢.926 §27; 1993 ¢c617 §10]
Note: See note under 469.228.

469270 [1989 <926 §28; 1991 c.67 §139; repealed by
1993 c.617 §29}

{(Remedial Action Costs)

469274 Claims for remedial action
costs; notice; final claim. (1) Any person
liable for the cleanup of a release under ORS
466.645, when incurring any remedial action
costs, or the Department of Environmental
Quality, when incurring any remedial action
costs, shall give written notice of claim to
the commission within 20 days after the re-
lease is discovered.

{2) The notice required under subsection
(1) of this section shall provide all informa-
tion required by the Oil Heat Commission by
rule, including but not limited to an estimate
of total costs to complete the remedial ac-
tion. :

~{3) The notice may be revised as needed,
subject to acceptance by the commission.

(4 The final claim, including written
proof of the remedial action costs under ORS
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469.276, may not exceed the cost estimate
provided in the notice of claim or the Tevised
notice of claim, as accepted by the commis-
sion,

(5) A person who is responsible for re-
medial action but who is unable to pay in
advance the remedial action costs may apply
to the commission for certification that the
remedial action costs.incurred qualify for re-
imbursement under ORS 469.278. The com-
mission shall pay for such costs upon
completion of the remedial action and com-
pliance with the requirements of ORS
469.276.

(6) The commission, upon receipt of a
notice of claim, shall furnish to the claimant
a form for filing a proof of the remedial ac-
tion costs incurred.

(7) According to the provisions of ORS
316.746, payments by the commission for re-
medial action costs shall be subtracted from
the federal taxable income in the computa-
tion of state taxable income of the person
who is responsible for the remedial action.
[1989 c.926 §§31,32; 1991 c.641 §7, 1993 c.617 §11]

Note: See note under 469.228.

469.276 Time for filing proof of claim;
failure to file. (1} Written proof of the re-
medial action costs must be filed with the
commission within 90 days after the date the
remedial action costs are incurred. Failure
to furnish proof within the time required
shall not invalidate or reduce any claim if it
was not reasonably possible to give proof
within such time, provided proof is furnished
as soon as reasonably possible and in no
event, except in the absence of legal capac-
ity, later than one year from the time proof
is otherwise required.

(2) No person shall willfully conceal or
misrepresent any material fact or circum-
stances concerning a claim for or proof of
remedial action costs.

(3) A violation of subsection (2) of this
section shall be a basis for a rejection of a
claim for remedial action costs. {1989 ¢.926 §33|

Note: See note under 469.228.

469278 Time for payment of claims.
(1)} Subject to ORS 469.286, claims for reme-
dial action costs payable from the Heating
0il Remedial Action Account shall be deter-
mined and shall be paid, in full or in part,
or rejected within 60 days of receipt of due
written proof of remedial action costs.

(2) The commission may extend by up to
30 days the time provided in subsection (1)
for determining, paying or rejecting claims
by giving notice of the extension to the per-
son secking the remedial actien costs. [1989
926 §34|

Nnte: See note under 469.228.
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469280 Demand for hearing; conients;
time for filing. Any person who has com-
plied with ORS 469,276, but has received less
than the full amount of the claim for reasons

other than Erovided in ORS 469.286, may .

seek up to the full amount of the claim by
filing a demand for a hearing with the com-
mission. The demand shall identify the name
and address of the claimant, the date proof
of the remedial action costs was filed and the
date of the determination paying the claim,
in full or in part, or rejecting the claim. The
demand for a hearing must be filed within 30
days of the determination paying the claim,
in full or in part, or rejecting the claim. {1989
c.926 §35]
Note: See note under 469.228.

469.282 Hearing; final order. (1) If
timely demand for a hearing is filed, the
commission shall hold a hearing on the order
as provided by ORS 183.310 to 183.550. In the
absence of a timely demand for a hearing, no
person shall be entitled to judicial review of
the determination.

(2) After the hearing, the commission
shall enter a final order vacating, modifying
or affirming the determination. [198¢ ¢.926 426l

Note: See note under 469.228,

469284 Judicial review. A person
aggrieved by an order of the commission
which has been the subject of a timely ap-
plication for hearing before the commission
shall be entitled to judicial review of the or-
glell' under ORS 183.310 to 183.550. [1989 c926
37

Note: See note under 469,228,

469.286 Effect of insufficient money to
pay claims; partial payment, Notwith-
standing any other provision of ORS 469.228
to 469.298;

(1) The commission has no obligation to
pay any claims for remedial action costs if
the moneys in the account are insufficient to
pay all of the claims for which notice of
claim or other forms of written proof have
been filed, but which have not yet been de-
termined, paid or rejected. The commission
may adopt rules providing for the partial in-
stallment or deferred payment of claims for
remedial action costs whenever the moneys
within the account are insufficient;

(2) If the commission determines that the
revenues to be received by the Heating Oil
Remedial Action Aceount will be insufficient
to pay all claims and provide appropriate
levels of reserves, the commission may adopt
rules limiting the amount or percentage of
payment by the commission of remedial ac-
tion costs; and

(3) The commission may provide for dif-
ferent payment schedules by customer class,
including but not limited to:
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{a) Owner-occupied residential;
(b) Nonowner-occupied residential;
(c} Nonprofit; and

(d) Other customer classes.
1991 ¢.67 §140; 1993 c.617 §12]

Note: See note under 469.228.

{1989 926 §38;

(Enforcement)

469.290 Fine for failure to pay assess-
ment. If any oil marketer fails to pay the
assessments required by ORS 469.254 within
60 days of the time set by the commission,
the oil marketer shall pay an additional fine
equal to twice the amount of the assessment.
[1989 ¢.926 §23; 1991 c.641 §8; 1993 c.617 §13]

Note: See note under 469.228.

469,292 Penalty for late payment. Any
person who delays transmittal of funds 10
calendar days beyond the time set by the
commission shall pay five percent of the
amount due then and one percent of the
amount due for each month of delay there-
after. [1989 c.926 §22; 1991 c.641 §9]

Note: See note under 469.228.

(Miscellaneous)

469.296 Administration and enforce-
ment of ORS 469.228 to 469.298. (1) Except
as otherwise provided in ORS 469.228 to
469.298, the provisions of ORS chapters 240,
276, 279, 282, 283, 291 and 292 do not apply
to the Oil Heat Commission or to the ad-
ministration and enforcement of ORS 469.228
to 469.298,

(2) Notwithstanding subsection (1) of this
section, ORS 279800 to 279.833, 282.210,

282.220 and 282,230 apply to the commission.
[1989 €926 §17; 1993 c.617 §14]

Note: See note under 469.228.

469,298 Short title. ORS 469.228 +to
469,298 may be cited as the Oil Heat Com-
mission Act. [19589 c926 §2)

Note: See note under 469,228,

REGULATION OF ENERGY FACILITIES
(General Provisions)

469.300 Definitions for ORS 469.300 to
469.619. As used in ORS 469.300 to 469.570,
469.590 to 469.619, 469.930 and 469.992, unless
the context requires otherwise:

(1) “Administrator” means the adminis-
trator of the Office of Energy created under
ORS 469.030.

(2) “Applicant” means any person who
makes application for a site certificate in the
manner provided in ORS 469.300 to 469.570,
469.590 to 469.619, 469.930 and 469.992,

(3) “Application” means a request for ap-
proval of a particular site or sites for the
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construction and operation of an energy fa-
cility or the construction and operation of an
additional energy facility upon a site for
which a certificate has already been issued,
filed in accordance with the procedures es-
tablished pursuant to ORS 469.300 to 469.570,
469.590 to 469.619, 469.930 and 469.992,

(4) “Associated transmission lines” means
new transmission lines constructed to con-
nect an energy facility to the first peint of
junction of such transmission line or lines
with either a power distribution system or
an intercomnected primary transmission sys-
tem or both or to the Northwest Power Grid.

{3) “Combustion turbine power plant”
means a thermal power plant consisting of
one or more fuel-fired combustion turbines
and any associated waste heat combined cy-
cle generators.

(6) “Construction” means work performed
on a site, excluding surveying, exploration or
other activities to define or characterize the
site, the cost of which exceeds $250,000.

(7) “Council” means the Energy Facility
Siting  Council established under ORS
469.450.

(8) “Electric utility” means individuals,
regulated electrical companies, people’s util-
ity districts, joint operating agencies, electric
cooperatives, municipalities or any combina-
tion thereof, engaged in or authorized to en-
gage in the business of generating,
transmitting or distributing electric energy.
“Electric utility” includes any person or
public agency generating electric energy
E;om an energy facility for its own consump-
ion.

{9a) “Energy facility” means any of the
following:

{A). An electric power generating plant
with a nominal electric generating capacity
of 25 megawatts or more, including but not
limited to: '

(1) Thermal power;

- (i1) Geothermal, solar or wind power
produced from a single energy generation
area; or

(iii} Combustion turbine power plant.

(B} A nuclear installation as defined in
this section. ‘

(C} A high voltage transmission line of
-more than 10 miles in length with a capacity

of 230,000 volts or more to be constructed in .

more than one city or county in this state,
but excluding:

(i) Lines proposed for construction en-
tirely within 500 feet of an existing corridor
occupied by high voltage transmission lines
with a capacity of 230,000 volts or more; and
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(ii) Lines of 57,000 volts or more that are
rebuilt and upgraded to 230,000 volts along
the same right of way.

(D) A solar collecting facility using more
than 100 acres of land.

(E) A pipeline that is:

(i) At least six inches in diameter, and
five or more miles in length, used for the
transportation of crude petroleum or a de-
rivative thereof, liquified natural gas, a
geothermal energy form in a liquid state or
other fossil energy resource, excluding a
pipeline conveying natural or synthetic gas;

{ii) At least 16 inches in diameter, and
five or more miles in length, used for the
transportation of natural or synthetic gas,
but excluding:

(I} A pipeline proposed for construction
of which less than five miles of the pipeline
is more than 50 feet from a public road, as
defined in ORS 368.001; or

(I} A parallel or upgraded pipeline up to
24 inches in diameter that is constructed
within the same right of way as an existing
16-inch or larger pipeline that has a site
certificate, if all studies and necessary miti-
gation conducted for the existing site certif-
icate meet or are updated to meet current
gite certificate standards; or

(iii} At least 16 inches in diameter and
five or more miles in length used to carry a
geothermal energy form in a gaseous state
but excluding a pipeline used to distribute
heat within a geothermal heating district es-
tablished under ORS chapter 523.

(F) A synthetic fuel plant which converts
a natural resource including, but not limited
to, coal, oil or biomass to a gas, ligmid or
solid product capable of being burned to

produce the equivalent of 2X 10° Btu of
heat a day.

{G) A storage facility for liquified natural
gas constructed after September 29, 1591,
that is designed to hold at least 70,000 gal-
lons.

{H) A surface facility related to an
underground gas storage reservoir that, at
design injection or withdrawal rates, will re-
ceive or deliver more than 50 million cubic
feet of natural or synthetic gas per day, or
require more than 4,000 horsepower of na-
tural gas compression to operate, but ex-
cluding:

(1) The underground storage reservoir;

(i1) The injection, withdrawal or moni-
toring wells and individual wellhead equip-
ment; and

(iii) An underground gas storage reser-
voir into which gas is injected solely for
testing or reservolr maintenance purposes or
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to facilitate the secondary recovery of oil or
other hydrocarbons.

(b) “Energy facility” does not include a
hydroelectric facility.

(10) “Energy generation area” means an
area within which the effects of two or more
small generating plants may accumulate so
the small generating plants have effects of a
magnitude similar to a single generating
plant of 25 megawatts or more. An “energy
generation area” for facilities using a
geothermal resource and covered by a unit
agreement, as provided in ORS 522405 to
522.545 or by federal law, shall be defined in
that unit agreement. If no such unit agree-
ment exists, an energy generation area for
facilities using a geothermal resource shall
be the area that ts within two miles, meas-
ured from the electrical generating equip-
ment of the facility, of an existing or
proposed geothermal electric power generat-
ing plant, not including the site of any other
such plant not owned or controlled by the
same person.

(11) “Extraordinary nuclear occurrence”
means any event causing a discharge or dis-
persal of source material, special nuclear
material or by-product material as those
terms are defined in ORS 453.605, from its

* intended place of confinement off-site, or

causing radiation levels off-site, that the
United States Nuclear Regulatory Commis-
sion or its successor determines to be sub-
stantial and to have resulted in or to be
likely to result in substantial damages to
persons or property off-site.

" (12) “Facility” means an energy facility
together with any related or supporting fa-
cilities. ‘

(13) “Geothermal reservoir” means an
aquifer or aquifers containing a common
geothermal fluid.

. (14) “Local government” means a city or
county. '

(15) “Nominal electric generating capac-
ity” means the maximum net electric power

output of an energy facility based on the av-

erage temperature, barometric pressure and
relative humidity at the site during the times
of the year when the facility is intended to
operate,

(16) “Nuclear incident” means any oc-
currence, including an extraordinary nuclear
occurrence, that results in bodily injury,
sickness, disease, death, loss of or damage to
property or loss of use of property due to the
radioactive, toxic, explosive or other hazard-
ous properties of source material, special
nuclear material or by-product material as
those terms are defined in ORS 453.605,
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(17) “Nuclear installation” means any
power reactor; nuclear fuel fabrication plant;
nuclear fuel reprocessing plant, waste dis-
posal facility for radicactive waste; and any
facility handling that quantity of fissionable
materials sufficient to form a critical mass.
“Nuclear installation” does not include any
such facilities which are part of a thermal
power plant.

(18) “Nuclear power plant” means an
electrical or any other facility using nuclear
energy with a nominal electric generating
capacity of 25 megawatts or more, for gener-
ation and distribution of electricity, and as-
sociated transmission lines.

(19) “Office of Energy” means the Office
of Energy created under ORS 469.030.

(20) “Person” means an individual, part-
nership, joint venture, private or public cor-
poration, association, firm, public service
company, political subdivision, municipal
corporation, government agency, people’s
utility district, or any other entity, public or
private, however organized.

(21) “Project order” means the order, in-
cluding any amendments, issued by the Of-
fice of Energy under ORS 469.330.

(22)a) “Radioactive waste” means all
material which is discarded, unwanted or has
no present lawful economic use, and contains
mined or refined naturally occurring iso-
topes, accelerator produced isotopes and by-
product material, source material or special
nuclear material as those terms are defined
in ORS 453.605. The term does not include
those radioactive materials identified in OAR
345-50-020, 345-50-025 and 345-50-035, adopted
by the council on December 12, 1978, and
revised periodically for the purpose of adding
additional isotopes which are not referred to
in OAR 345-50 as presenting no significant
danger to the public health and safety.

(b) Notwithstanding paragraph (a) of this
subsection, “radioactive waste” does not in-
clude uranium mine overburden or uranium
mill tailings, mill wastes or mill by-product
materials as those terms are defined in Title
42, United States Code, section 2014, on June
25, 1979,

(23) “Related or supporting facilities”

‘means any structure, proposed by the appli-

cant, to be constructed or substantially mod-
ified in connection with the construction of
an energy facility, including associated
transmission lines, reservoirs, storage facili-
ties, intake structures, road and rail access,
pipelines, barge basins, office or public
buildings, and commercial and industrial
structures. “Related or supporting facilities”
does not include geothermal or underground
gas storage reservoirs, production, injection
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or monitoring wells or wellhead equipment
Or pumps.

(24) “Site” means any proposed location
of an energy facility and related or support-
ing facilities.

(25) “Site certificate” means the binding
agreement between the State of Oregon and
the applicant, authorizing the applicant to
construct and operate a facility on an ap-
proved site, incorporating all conditions im-
posed by the council on the applicant.

(26} “Thermal power plant” means an
electrical facility using any source of ther-
mal energy with a nominal electric generat-
ing capacity of 25 megawatts or more, for
generation and distribution of electricity, and
associated transmission hines, ‘including but
not limited to a nuclear-fueled, geothermal-
fueled or fossil-fueled power plant, but not
ineluding a portable power plant the princi-
pal use of which is to supply power m emer-
gencies. “Thermal power plant” includes a
nuclear-fueled thermal power plant that has
ceased to operate.

(27) “Transportation” means the trans-
port within the borders of the State of Ore-
gon of radioactive material destined for or
derived from any location.

(28) “Underground gas storage reservoir”
means any subsurface sand, strata, forma-
tion, aquifer, cavern or void, whether natural
or artificially created, suitable for the in-
jection, storage and withdrawal of natural
gas or other gaseous substances. “Under-
ground gas storage reservoir” includes a pool
as defined in ORS 520.005,

(29) “Utility” includes:

{a} An individual, a regulated electrical
company, a people’s utility district, a joint
operating agency, an electric cooperative,
municipality or any combination thereof, en-
gaged in or authorized to engage in the
business of generating, transmitting or dis-
tributing electric energy;

(b} A person. or public agency generating
electric energy from an energy facility for its
own consumption; and

(¢) A person engaged in this state in the
transmission or distribution of natural or
synthetic gas. .

(30) “Waste disposal facility” means a
geographical site in or upon which radioac-
tive waste is held or placed but dees not in-
clude a site at which radioactive waste used
or generated pursuant to a license granted
under ORS 453.635 is stored temporarily, a
gite of a thermal power plant used for the
temporary storage of radioactive waste from
that plant for which a site certificate has
been 1ssued pursuant to this chapter or a site
used for temporary storage of radioactive

waste from a reactor operated by a college,
university or graduate center for research
purposes and not connected to the Northwest
Power Grid. As used in this subsection,
“temporary storage” includes storage of ra-
dioactive waste on the site of a nuclear-
fueled thermal power plant for which a site
certificate has been issued until a permanent
storage site is available by the Federal Gov-

ernment. [Formerly 453.305, 1977 ¢796 §1; 1979 c.283
§1; 1981 c587 §1; 1981 c.629 §2; 1981 707 §1; 1981 c.866
§1: 1991 ¢.480 §4: 1993 c.544 §3; 1993 c569 §3; 1995 505
§6; 1995 c.551 §10]

469.310 Policy. In the interests of the
public health and the welfare of the people
of this state, it is the declared public policy
of this state that the siting, construction and
operation of energy facilities shall be accom-
plished in a manner consistent with pro-
tection of the public health and safety and in
compliance with the energy policy and air,
water, solid waste, land use and other envi-
ronmental protection policies of this state. It
is, therefore, the purpose of ORS 469.300 to
469,570, 469.590 to 469.619, 469.930 and
469.992 to exercise the jurisdiction of the
State of Oregon to the maximum extent per-
mitted by the United States Constitution and
to establish in cooperation with the Federal
Government a comprehensive system for the
siting, monitoring and regulating of the lo-
cation, construction and operation of all en-
ergy facilities in this state. [Formerly 453315]

(Siting)

469.320 Site certificate required;
exceptions. (1) Except as provided in sub-
section {2) of this section, no facility shall be
constructed or expanded unless a site certif-
icate has been issued for the site thereof in
the manner provided in ORS 469.300 to
469.570, 469.590 to 469.619, 469.930 and
469.992. No facility shall be constructed or
operated except in conformity with the re-
quirements of ORS 469.300 to 469.570, 469.590
to 469.619, 469.930 and 469.992.

(2) No site certificate shall he required
for:

(a) An energy facility for which no site
certificate has been issued that, on August
2, 1993, had operable electric generating
equipment for a modification that uses the
same fuel type and increases electric gener-
ating capacity, if: ‘ '

(A) The site is not enlarged; and

(B) The ability of the energy facility to
use fuel for electricity production under peak
steady state operating conditions is not more
than 200 million Btu per hour greater than
it was on August 2, 1993, or the energy fa-
cility expansion is called for in the short-
term plan of action of an energy resource
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plan that has been acknowledged by the
Fublic Utility Commission of Oregon.

{(b) Construction or expansion of any
mterstate natural gas pipeline or associated
underground natural gas storage facility au-
thorized by and subject to the continuing
- regulation of the Federal Energy Regulatory
Commission or successor agency.

(c) An energy facility, except coal and
nuclear power plants, if the energy facility:

(A) Sequentially produces electrical en-
ergy and useful thermal energy from the
same fuel source; and

(B) Under normal operating conditions,
has a useful thermal energy output of no less
than 33 percent of the total energy output or
the fuel chargeable to power heat rate value
is not greater than 6,000 Btu per kilowatt
hour.

(d) Temporary storage, at the site of a
nuclear-fueled thermal power plant for which
a site certificate has been issued by the State
of Oregon, of radioactive waste from the
plant.

(3) No sooner than one year after August
2, 1993, the council may review, and if nec-
essary, revise the fuel chargeable to power
heat rate value set forth in subsection
(2)(c}(B) of this section. In making its deter-
mination, the council shall ensure that the
fuel chargeable to power heat rate value for
facilities set forth in subsection (2)(c)B) of
this section remains significantly lower than
the fuel chargeable to power heat rate value
for the best available, commercially viable
thermal power plant technology at the time
of the revision.

(4) Any person who proposes to construct
or enlarge an energy facility and who claims
an exemption under subsection (2)a) or (c)
of this section from the requirement to ob-
tain a site certificate shall request the En-
ergy Facility Siting Council to determine
whether the proposed facility qualifies for
the claimed exemption. The council shall
make its determination within 60 days after
the request for exemption is filed. An appeal
from the council’s determination on a re-
quest for exemption shall be made under
ORS 469.403, except that the scope of review
by the Supreme Court shall be the same as
a review by a circuit court under QRS
183.484. The record on review by the Su-
preme Court shall be the record established
in the council proceeding on the exemption.

(5) Notwithstanding subsection (1) of this

section, a separate site certificate shall not
be required for:

(a) Transmission lines, storage facilities,
pipelines or similar related or supporting fa-
cilities, if such related or supporting facili-
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tics are addressed in and are subject to a site
certificate for another encergy facility; or

(b) Expansion within the site or within
the energy generation arca of a facility for
which a site certificate has been issued, if
the existing site certificate has been
amended to authorize expansion.

(6) If the substantial loss of the steam
host causes a facility exempt under sub-
section (2)(c) of this section to substantially
fail to meet the exemption requirements un-
der subsection (2)(c) of this section, the elec-
tric generating facility shall cease to operate
one year after the substantial loss of the
steam host unless an application for a site
certificate has been filed in accordance with
the provisions of ORS 469.300 to 469.570.

(7) As used in this section:

(a) “Total energy output” means the sum
of useful thermal energy output and useful
electrical energy output.

(b) “Useful thermal energy” means the
verifiable thermal energy used in any viable
industrial or commercial process, heating or

cooling application. [Formerly 453.325: 1977 c.86
§1; 1979 ¢. 730 '§8; 1982 s.5.1 c.6 §1; 1987 ¢.200 §5; 1991 c.480
§5; 1993 ¢.569 §4; 1995 <505 §7]

469.330 Notice of intent to file appli-
cation for site certificate; public notice;
standards, application requirements and
study requirements; project order. (1)
Each applicant for a site certificate shall
submit to the Energy Facility Siting Council
a notice of intent to file an application for a
site certificate. The notice of intent must
provide information about the proposed site
and the characteristics of the facility suffi-
cient for the preparation of the Office of En-
ergy’s project order.

(2) The council shall cause public notice
to be given upon receipt of a notice of intent
by the council. The public notice shall pro-
vide a description of the proposed site and
facility in sufficient detail to inform the
public of the location and proposed use of the
site.

(3} Following review of the notice of in-
tent and any public comments received in
response to the notice of intent, the Office
of Energy may hold a preapplication confer-
ence with state agencies and local govern-
ments that have regulatory or advisory
responsibility with respect to the facility.
After the preapplication conference, the Of-
fice of Energy shall issue a project order es-
tablishing the statutes, administrative rules,
council standards, local ordinances, applica-
tion requirements and study requirements for
the site certificate application. A project or-
der is not a final order.

{4) A project order issued under sub-
section (3} of this section may be amended
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at any time by either the Office of Energy
or the council. {Formerly 453.335; 1977 c.794 §9; 1989
.88 §1; 1993 <569 §5; 1995 ¢505 §8]

469.340 [1975 ¢.552 §37: 1975 <606 §26a; repealed by
1981 c.629 §3]

469.350 Application for site certificate;
comment and recommendation. (1) Appli-
cations for site certificates shall be made to
the Energy Facility Siting Council in a form
prescribed by the council and accompanied
by the fee required by ORS 469.421.

(2) Copies of the notice of intent and of
the application shall be sent for comment
and recommendation within specified dead-
lines established by the council to the De-
partment of Environmental Quality, the
Water Resources Commission, the State Fish
and Wildlife Commission, the Water Re-
sources Director, the State Geologist, the
State Forestry Department, the Public Util-
ity Commission of Oregon, the State Depart-
ment of Agriculture, the Department of Land
Conservation and Development, any other
state apgency that has regulatory or advisory
responsibility with respect to the facility and
any city or county affected by the applica-
tion.

(3) The Office of Energy shall notify the
applicant whether the application is com-
plete. When the Office of Energy determines
an application is complete, the Office of En-
ergy shall notify the applicant and provide

notice to the public. [Formerly 453.345; 1977 c.794
§10; 1989 c.B8 §2; 1993 ¢569 §6; 1995 ¢.505 §9)

469.360 Evaluation of site applications;
costs; payment. (1) The Energy Facility
Siting Council shall evaluate each site cer-
tificate application. As part of its evaluation,
the council may commission an independent
.study by an independent contractor, state
agency, local government or any other per-
son, of any aspect of the proposed facility
within its statutory authority to review. The
council may compensate a state agency or
local povernment for expenses related to:

(a) Review of the notice of intent, the
application or a request for an expedited re-
view;

(b} The state agency’s or local govern-
ment’s participaticn in a council proceeding;
and .

(¢} The performance of specific studies
necessary to complete the council’s statutory
evaluation of the application.

{2} The council may enter into a contract
under subsection {1) of this section only after
the council makes a determination that the
council is unable to fully evaluate the appli-
cation without assistance and identifies spe-
cific issues to be addressed and only
pursuant to a written contract or agreement
with the independent eontractor, state
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agency, local government or other person.
The council shall compensate the independ-
ent contractor, state agency, local govern-
ment or other person only to the extent the
costs are directly related to issues identified
by the council. These expenses shall not in-
clude expenses of other state agencies for
which a fee is otherwise provided under state

law or local ordinance. [Formerly 453355 1987
c.450 §1; 1989 ¢85 §3; 1993 c.569 §7; 1995 c.505 §10]

469.370 Draft proposed order for hear-
ing; issues raised; final order; expedited
processing. (1) Based on its review of the
application and the comments and recom-
mendations on the application from state
agencies and local governments, the Office
of Energy shall prepare and issue a draft
proposed order on the application.

(2) Following issuance of the draft pro-
posed order, the Energy Facility Siting
Council shall hold one or more public
hearings on the application for a site certif-
icate in the affected area and elsewhere, as
the council considers necessary. Notice of
the hearing shall be mailed at least 20 days
before the hearing. The notice shall, at a
minimum:

(a) Comply with the requirements of ORS
19’(71.763 (2), with respect to the persons noti-
fied;

(b} Include a description of the facility
and the facility’s general location;

(¢) Include the name of an agency repre-
sentative to contact and the telephone num-
ber where additional information may be
obtained;

(d) State that copies of the application
and draft proposed order are available for
inspection at no cost and will be provided at
a reasonable cost; and

(e) State that failure to raise an issue in
person or -in writing prior to the close of the
record of the public hearing with sufficient
specificity to afford the decision maker an
opportunity to respond to the issue precludes
consideration of the issue in a contested
case.

(3) Any issue that may be the basis for a
contested case shall be raised not later than
the close of the record at or following the
final public hearing prior to issuance of the
Office .of Energy’s proposed order. Such is-
sues shall be raised with sufficient specificity
to afford the council, the Office of Energy
and the applicant an adequate opportunity to
respond to each issue. A statement of this
requirement shall be made at the commence-
ment of any public hearing on the applica-
tion.

(4) After reviewing the application, the
draft proposed order and any testimony given
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at the public hearing and after consulting
with otﬁer agencies, the Office of Energy
shall issue a proposed order recommending
approval or rejection of the application. The
Office of Energy shall issue public notice of
the proposed order, that shall include notice
of a contested case hearing specifying a
deadline for requests to participate as a
party or limited party and a date for the
prehearing conference.

(5) Following receipt of the proposed or-
der from the Office of Energy, the council
shall conduct a contested case hearing on
the application for a site certificate in ac-
cordance with the applicable provisions of
ORS 183.310 to 183.550 and any procedures
adopted by the council. The applicant shall
be a party to the contested case. The council
may permit any other person to become a
party to the contested case in support of or
in opposition to the application only if the
person appeared in person or in writing at
the public hearing on the site certificate ap-
plication. Issues that may be the basis for a
contested case shall be limited to those
raised on the record of the public hearing
under subsection (3) of this section, unless:

(a) The Office of Energy failed to follow
the requirements of subsection (2) or {3) of
this section; or

(b) The action recommended in the pro-
posed order, including any recommended
conditions of the approval, differs materially
from that described in the draft proposed or-
der, in which case only new issues related to
such differences may be raised.

(6) If no person requests party status to
challenge the Office of Energy’s proposed or-
der, the proposed order shall be forwarded to
the council and the contested case hearing
shall be concluded.

(7) At the conclusion of the contested
case, the council shall issue a final order,
either approving or rejecting the application
based upon the standards adopted under ORS
469.501 and any additional statutes, rules or
local ordinances determined to be applicable
to the facility by the project order, as
amended. The council shall make .its deci-
sion by the affirmative vote of at least four
members approving or rejecting any applica-
tion for a site certificate. The council may
amend or reject the proposed order, so long
as the council provides public notice of its
hearing to adopt a final order, and provides
an opportunity for the applicant and any
party to the contested case to comment on
material changes to the proposed order, in-
cluding material changes to conditions of
approval resulting from the council’s review.
The council’s order shall be considered a
final order for purposes of appeal.

Title 36 Page 837

(8) Rejection or approeval of an applica-
tion, together with any conditions that may
be attached to the certificate, shall be sub-
ject to judicial review as provided in ORS
469.403.

(9) The council shall either approve or
reject an application for a site certificate:

{a) Within 24 months after filing an ap-
plication for a nuclear installation, or for a
thermal power plant, other than that de-
scribed in paragraph (b) of this subsection,
with a name plate rating of more than
200,000 kilowatts;

(b} Within nine months after filing of an
application for a site certificate for a com-
bustion turbine power plant, a geothermal-
fueled power plant or an underground
storage facility for natural gas;

(c) Within six months after filing an ap-
plication for a site certificate for an energy
facility, if the application is:

(A) To expand an existing industrial fa-
cility to include an energy facility;

(B) To expand an existing energy facility
to achieve a nominal electric generating ca-
pacity of between 25 and 50 megawatts; or

(C) To add injection or withdrawal ca-
pacity to an existing underground gas stor-
age facility; or

{d) Within 12 months after filing an ap-
plication for a site certificate for any other
energy facility.

{10) At the request of the applicant, the
council shall allow expedited processing of
an application for a site certificate for an
energy facility with a generating capacity of
less than 100 megawatts. No notice of intent
shall be required. Following approval of a
request for expedited review, the Office of
Energy shall issue a project order, which
may be amended at any time. The council
shall either approve or reject an application
for a site certificate within six months after
filing the site certificate application if there
are no intervenors in the contested case
conducted under subsection (5) of this sec-
tion. If there are intervenors in the contested
case, the council shall either approve or re-
ject an application within nine months after
filing the site certificate application. For
purposes of this subsection, the generating .
capacity of a thermal power plant is the
nameplate rating of the electrical generator
proposed to be installed in the plant. For a
geothermal, wind or solar facility, the gener-
ating capacity is the electrical generating
capacity available for delivery at the point
the facility is connected to the transmission
system, as demonstrated through a power
sales contract or other objective means.
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(11} Failure of the council to comply with
the deadlines set forth in subsection (8) or
(10} of this section shall not result in the
automatic issuance or denial of a site certif-
icate.

{12) The council shall specify in the site
certificate a date by which construction of
the facility must begin. Except for the por-
tion of output to be used by the applicant,
before construction begins, a site certificate
for a thermal power plant shall require a
sales contract with an energy supplier or
combination of energy suppliers for at least
80 percent of the output from the energy fa-
cility.

(13) For a facility that is subject to and
has been or will be reviewed by a federal
agency under the National Environmental
Policy Act, 42 U.S.C. Section 4321, et seq,
the council shall conduct its site certificate
review, to the maximum extent feasible, in a
manner that is consistent witlh and does not
duplicate the federal agency review. Such
coordination shall includge, but need not he
limited to: :

{a) Elimination of duplicative application,
study and reporting requirements;

{b) Council use of information generated
and documents prepared for the federal
Agency review;

{c} Development with the federal agency
and reliance on a joint record to address ap-
plicable council standards;

(d) Whenever feasible, joint hearings and
issuance of a site certificate decision in a
time frame consistent with the federal
agency review; and

(e) To the extent consistent with applica-
ble state standards, establishment of condi-
tions in any site certificate that are
consistent with the conditions established by

the federal ‘agency. [Formerly 453.365 3977 c.296
§14; 1977 ¢.794 §11; 1977 c.895 §1; 1985 c569 §17, 1993
c.544 §4: 1993 ¢569 §8; 1995 .79 §288; 1995 c.505 §11]

469371 11985 ¢.569 §5; 1991 c.480 §6; repealed by 1993
c.544 §91 )

469.372 11985 c.569 §14; 1985 c.673 §196; repealed by
1993 ¢.544 {91

469.374 [1985 ¢.569 §15; repealed by 1993 c¢.544 §9]

469.375 Required findings for radioac-
tive waste disposal facility certificate.
The council shall not issue a site certificate
for a waste disposal facility for uranium
mine overburden or uranium mill tailings,
mill wastes or mill by-product or for radio-
active waste or radioactively contaminated
containers or receptacles used in the trans-
portation, storage, use or application of ra-
dioactive material, unless, accompanying its
deeision it finds:

(1) The site is:
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(a) Suitable for disposal of such wastes,
and the amount of the wastes, intended for
disposal at the site;

(b) Not located in or adjacent to:

(A) An area determined to be potentially
subject to river or creek erosion within the
lifetime of the facility;

(B) Within the 500-year flood plain of a
river, taking into consideration the area de-
termined to be potentially subject to river or
creek erosion within the lifetime of the fa-
cility;

(C) An active fault or an active fault
zone;

(DY An area of ancient, recent or active
mass movement including land sliding, flow
or creep;

{E) An area subject to ocean erosion; or

(F) An area having experienced volcanic
activity within the last two million years.

(2) There is no available disposal tech-
nology and no available alternative site for
disposal of such wastes that would better
protect the health, safety and welfare of the
public and the environment;

(3) The disposal of such wastes and the
amount of the wastes, at the site will be
compatible with the regulatory programs of
Federal Government for disposal of such
wastes;

(4) The disposal of such wastes, and the
amount of the wastes, at the site will be co-
ordinated with the regulatory programs of
adjacent states for disposal of such wastes;

{5) That following closure of the site,
there will be no release of radioactive mate-
rials or radiation from the waste;

(8) That suitable deed restrictions have

been placed on the site recognizing the haz-
ard of the material; and

(7) That, where federal funding for reme-
dial actions is not available, a surety bond in
the name of the state has been provided in
an amount determined by the Office of En-
ergy to be sufficient to cover any costs of
closing the site and monitoring it or provid-
ing for its security after closure and to se-
cure performance of any site certificate
conditions. The bond may be withdrawn
when the council finds that: '

(a) The radicactive waste has been dis-
posed of at a waste disposal facility for
which a site certificate has been issued; and

(b) A fee has been paid to the State of
Oregon sufficient for monitoring the site af-
ter closure. .

(8) 1If any section, portion, clause or
phrase of this section is for any reason heid
to be invalid or unconstitutional the remain-
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ing sections, portions, clauses and phrases
shall not be affected but shall remain in full
force or effect, and to this end the provisions
of this section are severable. [Formerly 459.625;
1979 ¢.283 §3; 1981 ¢.587 §3; 1985 c.4]

469.380 {Formerly 453.375; 1977 ¢.794 §12; 1977 c.895
§2; 1993 ¢.569 §9; repealed by 1995 c.505 §32]
a1l 469390 [Formerly 453.385; repealed by 1993 c¢.569
' 469400 |Formerly 453.395; 1977 ¢.794 §13; 1977 c895

§3; repealed by 1993 c¢.569 §10 (469.401 and 469.403 en-
acted 1n lieu of 469.400)]

469.401 Energy facility site certificate;
conditions; effect of issuance on state
and local government agencies. (1) Upon
approval, the site certificate with any condi-
tions prescribed by the Energy Facility Sit-
ing Council shall be executed by the
chairperson of the council and by the appli-
cant. The certificate shall authorize the ap-
plicant to construct, operate and retire the
proposed facility subject to the conditions set
forth in the site certificate. The duration of
the site certificate shall be the life of the fa-
cility.

(2) The site certificate shall contain con-
ditions for the protection of the public health
and safety, for the time for completion of
construction, and to ensure compliance with
the standards, statutes and rules described in
ORS 469.501 and 469.503. The site certificate
shall require both parties to abide by local
ordinances and state law and the rules of the
counci] in effect on the date the site certif-
icate is executed, except that upon a clear
showing of a significant threat to the public
health, safety or the environment that re-
quires application of later-adopted laws or
rules, the council may require compliance
with such later-adopted laws or rules. For a
permit addressed in the site certificate, the
site certificate shall provide for facility com-
pliance with applicable state and federal laws
adopted in the future to the extent that such
compliance is required under the respective
state agency statutes and rules.

{3) Subject to the conditions set forth in
the site certificate, any certificate signed by
the chairperson of the council shall bind the
state and all counties and cities and political
subdivisions in this state as to the approval
of the site and the construction and opera-
tion of the proposed facility. After issuance
of the site certificate, any affected state
agency, county, city and political subdivision
shall, upon submission by the applicant of
the proper applications and payment of the
proper fees, but without hearings or other
proceedings, promptly issue the permits, li-
censes and certificates addressed in the site
certificate, subject only to conditions set
forth in the site certificate. After the site
certificate is issued, the only issue to be de-
cided in an administrative or judicial review
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of a state agency or local government permit
for which compliance with governing law
was considered and determined in the site
certificate proceeding shall be whether' the
permit is consistent with the terms of the
site certificate. Each state or local govern-
ment agency that issues a permit, license or
certificate shall continue to exercise en-
forcement authority over the permit, license
or certificate,

(4) Nothing in ORS chapter 469 shall be
construed to preempt the jurisdiction of any
state agency or local government over mat-
ters that are not included in and governed
by the site certificate. Such matters include
but are not limited to employee health and
safety, building code compliance, wage and
hour or other labor regulations, local gov-
ernment fees and charges or other design or
operational issues that do not relate to siting

the proposed facilitty. (1993 €569 §11 (469.401 and
469403 enacted in lieu of 469.400); 1995 ¢ 505 §12]

469402 Delegation of review of future
action required by site certificate, If the
Energy Facility Siting Council elects to im-
pose conditions on a site certificate, that re-
quire subsequent review and approval of a
future action, the council may delegate the
future review and approval to the Office of
Energy if, in the council’s discretion, the de-
legation is warranted under the circum-
stances of the case. [1995 505 §27]

Note: 469402 was added to and made a part of
469300 to 469.570 by lepisiative action but was not

added to any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.

469.403 Rehearing on approval or re-
jection of application for site certificate;
appeal; judicial review vested in Supreme
Court. (1) Any party to a contested case
proceeding may apply for rehearing within
30 days from the date the approval or re-
jection is served. The date of service shall be
the date on which the Energy Facility Siting
Council delivered or mailed its approval or
rejection in accordance with ORS 183.470,
The application for rehearing shall set forth
specifically the ground upon which the ap-
plication is based. No objection te the coun-
cil’s approval or rejection of an application
for a site certificate shall be considered on
rehearing without good cause shown unless
the basis for the objection is urged with rea-
sonable specificity before the council in the
site certificate process. Upon such applica-
tion, the council shall have the power to
grant or deny rehearing or to abrogate or
modify its order without further hearing.
Unless the council acts upon the application
for rehearing within 30 days after the appli-
cation is filed, the application shall be con-
sidered denied. The filing of an application
for rehearing shall not, unless specifically
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ordered by the council, operate as a stay of
the site certificate for the facility.

{2) Any party to a contested case pro-
ceeding on 2 site certificate application may
appeal the council’s approval or rejection of
the site certificate application. Issues on ap-
peal shall be limited to those raised by the
parties to the contested case proceeding be-
fore the council.

(3) Jurisdiction for judicial review of the
council’s approval or rejection of an applica-
tion for a site certificate is conferred upon
the Supreme Court. Proceedings for review
shall be instituted by filing a petition in the
Supreme Court. The petition shall be filed
. within 60 days after the date of service of the
council’s final order or within 30 days after
the date the petition for rehearing is denied
or deemed denied. Date of service shall be
the date on which the council delivered or
mailed its order in accordance with ORS
183.470.

(4) The filing of the petition for judicial
review shall stay the order, except that the
Supreme Court may lift the stay upon a
showing that:

{a} The delay in construction will result
in substantial economic injury to the appli-
cant; and

(by Construction will not result in
irreparable harm to resources protected by
applicable council standards or applicable
agency or local government standards.

{5) No bond or other undertaking shall
be required for operation of the stay under
subsection (4) of this section.

(6) Except as otherwise provided in ORS
469.320 and this section, the review by the
Supreme Court shall be the same as the re-
view by the Court of Appeals described in
ORS 183.482. The Supreme Court shall give
priority on its docket to such a petition for
review. [1993 c.569 §12 (469.401 and 469.403 enacted in
lieu of 469.400%; 1995 ¢.505 §13]

469.405 Amendment of site certificate.
A site certificate may be amended with the
approval of the Energy Facility Siting Coun-
cil. The council may establish by rule the
type of amendment that must be considered
in a contested case proceeding. Judicial re-
view of an amendment to a site certificate
EQh]Lall be as.provided in ORS 469.403. [1995 c.505

Note: 4693405 was added to and made a part of
469.300 to 469570 by legislative action but was not

added te any smaller series therein. See Preface to
Oregon Revised Statutes for further explanation.

469.410 Energy facility site certificate
applications filed or under construction
prior to July 2, 1975; conditions of site
certificate; monitoring programs. (1) Any
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applicant for a site certificate for an energy
facility shall be deemed to have met all the
requirements of ORS 176.820, 192501 to
192.505, 192.690, 469.010 to 469.225, 469.300 to
469.570, 469.990, 757.710 and 757.720 relating
to eligibility for a site certificate and a site
certificate shall be issued by the Energy Fa-
cility Siting Council for:

(a) Any transmission lines for which ap-
plication has been filed with the Federal
Government and the Public Utility Commis-
sion of Oregon prior to July 2, 1975; and

(b) Any energy facility under con-
struction on July 2, 1975.

(2) Each applicant for a site certificate
under this section shall pay the fees required
by ORS 469.421 (2) to (9), if applicable, and
shall execute a site certificate in which the
applicant agrees:

(a) To abide by the conditions of all li-
censes, permits and certificates required by
the State of Oregon or any subdivision in the
state to operate the energy facility and 1s-
sued prior to July 2, 1875; and

(b) On and after July 2, 1975, to abide by
the rules of the administrator of the Office
of Energy adopted pursuant to ORS 469.040
(1Xd) and rules of the council adopted pur-
suant to ORS 469.300 to 469.570, 469.590 to
469.619 and 469.930.

(8) The council has continuing authority
over the site for which the site certificate is
igssued and may inspect, or direct the Office
of Energy to inspect, or request another
state agency or local government to inspect,
the site at any time in order to ensure that
the facility is being operated consistently
with the terms and conditions of the site
certificate and any applicable health or
safety standards.

{(4) The council shall establish programs
for monitoring the environmental and eco-
logical effects of the operation and the de-
commissioning of energy facilities subject to
site certificates issued prior to July 2, 1975,
to ensure continued compliance with the
terms and conditions of the site certificate
and any applicable health or safety stan-
dards. : .

(5) Site certificates executed by the Gov-
ernor under ORS 469.400 (1991 Edition) prior
to July 2, 1975, shall bind successor agencies
created hereunder in accordance with the
terms of such site certificates. Any holder of
a site certificate issued prior to July 2, 1975,
shall abide by the rules of the administrator
adopted pursuant to ORS 469.040 (1)d) and
rules of the council adopted pursuant to ORS
469.300 to 469.570, 469.590 to 469.619, 469.930

and 469.992. (1975 c.606 §24; 1983 ¢.740 §184; 1989 c 88
§5; 1993 <569 §13; 1995 c.505 §15]

(1995 Edition}




ENERGY CONSERVATION 469,421

469420 {Formerly 453.405; 1977 ¢.813 §1; 1979 ¢.234
81 1981 792 §3; repealed by 1981 ¢.792 §4 (469.421 en-
acted in lieu of 469.420))

469.421 Tees; exemptions; assessment
of certain utilities and suppliers; penalty.
(1) Subject to the provisions of ORS 469.441,
any person submitting a notice of intent, a
request for exemption under ORS 469.320, a
request for an expedited review under ORS
469.370, an application for a site certificate
or a request to amend a site certificate shall
pay all expenses incurred by the Energy Fa-
cility Siting Council, the Office of Energy
and the Oregon Department of Administra-
tive Services related to the review and deci-
sion of the council. These expenses may
include legal expenses, expenses incurred in
processing and evaluating the application,
issuing a final order or site certificate, com-
missioning an independent study by a con-
tractor, state agency or local government
under ORS 469.360, and changes to the rules
of the council that are specifically required
and related to the particular site certificate
application. :

(2) Every person submitting a notice of

- intent to file for a site certificate, a request

for exemption or a request for expedited re-
view shall submit the fee required under the
fee schedule established under ORS 469.441
to the Office of Energy when the notice or
request is submitted to the council. To the
extent possible, the full cost of the evalu-
ation shall be paid from the fee paid under
this subsection. However, if costs of the
evaluation exceed the fee, the person sub-
mitting the notice or request shall pay any
excess costs shown in an itemized statement
prepared by the council. In no event shall
the council incur evaluation expenses in ex-
cess of 110 percent of the fee initially paid
unless the council provides prior notification
to the applicant and a detailed projected
budget the council believes necessary to
complete the project. If costs are less than
the fee paid, the excess shall be refunded to
the person submitting the notice or request.

(3) Before submitting a site certificate
application, the applicant shall request from
the Office of Energy an estimate of the costs
expected to be incurred in processing the
application. The Office of Energy shall in-
form the applicant of that amount and re-
guire the applicant to make periodic
payments of such costs pursuant to a cost
reimbursement agreement. The cost re-
imbursement agreement shall provide for
payment of 25 percent of the estimated costs
when the apphcant submits the application.
If costs of t]ile evaluation exceed the esti-
mate, the applicant shall pay any excess
costs shown in an itemized statement pre-
pared by the council. In no event shall the
council incur evaluation expenses in excess
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of 110 percent of the fee initially estimated
unless the council provided prior notification
to the applicant and a detailed projected
budget the council believes is necessary to
complete the project. If costs are less than
the fee paid, the council shall refund the ex-
cess to the applicant. ‘

(4) Any person who is delinquent in the
payment of fees under subsections (1} to (3)
of this section shall be subject to the pro-
visions of subsection (11) of this section.

(5) Subject to the provisions of ORS
469.441, each holder of a certificate shall pay
an annual fee, due every July 1 following is-
suance of a site certificate. For each fiscal
year, upon approval of the Office of Energy’s
budget authorization by a regular session of
the Legislative Assembly or as revised by the
Emergency  Board, the administrator
promptly shall enter an order establishing an
annual fee based on the amount of revenues
that the administrator estimates is needed to
fund the cost of assuring that the facility is
being operated consistently with the terms
and conditions of the site certificate and any
applicable health or safety standards. In de-
termining this cost, the administrator shall
include both the actual direct cost to be in-
curred by the council, the Office of Energy
and the Oregon Department of Administra-
tive Services to assure that the facility is
being operated consistently with the terms
and conditions of the site certificate and any
applicable health or safety standards, and the
general costs to be incurred by the council,
the Office of Energy and the Oregon Depart-
ment of Administrative Services to assure
that all certificated facilities are being oper-
ated consistently with the terms and condi-
tions of the site certificates and any
applicable health or safety standards that
cannot be allocated to an individual, licensed
facility. Not more than 20 percent of the an-
nual fee charged each facility shall be for the
recovery of these general costs. The fees for
direct costs shall reflect the size and com-
plexity of the facility and its certificate con-
ditions.

(6) Each holder of a site certificate exe-
cuted after July 1 of any fiscal year shall pay
a fee for the remaining portion of the vear,
The amount of the fee shall be set at the cost
of regulating the facility during the remain-
ing portion of the year determined in the
same manner as the annual fee.

{7) When the actual costs of regulation
incurred by the council, the Office of Energy
and the Oregon Department of Adminjstra-
tive Services for the wear, including that
portion of the general regulation costs that
have been allocated to a particular facility,
are less than the annual fees for that facility,
the unexpended balance shall be refunded to
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the site certificate holder. When the actual
regulation costs incurred by the council, the
Office of Enerpy and the Oregon Department
of Administrative Services for the year, in-
cluding that portion of the general regulation
costs that have been allocated to a particular
facility, are projected to exceed the annual
fee for that facility, the administrator may
issue an order revising the annual fee.

~ (8) In addition to any other fees required
by law, each energy resource supplier shall
pay to the Office of Energy annually its
share of an assessment to fund the activities
of the Energy Facility Siting Council, the
Oregon Department of Administrative Serv-
ices and the Office of Energy, determined by
the administrator in the following manner:

{a) Upon approval of the budget authori-
zation of the Energy Facility Siting Council,
the Oregon Department of Administrative

Services and the Office of Energy by a regu- .

lar session of the Legislative Assembly, the
administrator shall promptly enter an order
establishing the amount of revenues required
to be derived from an assessment pursuant
to this subsection in order to fund the activ-
ities of the Energy Facility Siting Council,
the Oregon Department of Administrative
Services and the Office of Energy, including
those enumerated in ORS 469.030 and others
authorized by law, for the first fiscal year of
the forthcoming biennium. Cn or before June
1 of each even-numbered year, the adminis-
trator shall enter an order establishing the
amount of revenues required to be derived
from an assessment pursuant to this sub-
section in order to fund the activities of the
Energy Facility Siting Council, the Oregon
Department of Administrative Services and
the Office of Energy, including those enu-
merated in ORS 469.030 and others author-
ized by law, for the second fiscal year of the
biennium which order shall take into ac-
count any revisions to the biennial budget of
the Energy Facility Siting Council, the Of-
fice of Energy and the Oregon Department
of Administrative Services made by the
Emergency Board or by a special session of
the Legislative Assembly subsequent to the
most recently concluded regular session of
the Legislative Assembly.

- {b) Each order issued by the administra-
tor pursuant to paragraph (a) of this sub-
section shall allocate the aggregate
assessment set forth therein to energy re-
source suppliers in accordance with para-
graph (¢) of this subsection.

{¢) The amount assessed to an energy re-
source supplier shall be based on the ratio
which that supplier’s annual gross operating
revenue derived within this state in the pre-
ceding calendar year bears to the total gross
operating revenue derived within this state
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during that year by all energy resource sup-
pliers. The assessment against an energy re-
source supplier shall not exceed five-tenths
of one percent of the supplier’s gross operat-
ing revenue derived within this state in the
preceding calendar year. The administrator
shall exempt from payment of an assessment
any individual energy resource supplier
whose calculated share of the annual assess-
ment is less than $250.

(d) The administrator shall send each en-
ergy resource supplier subject to assessment
pursuant to this subsection a copy of each
order issued, by registered or certified mail.
The amount assessed to the energy resource
supplier pursuant to the order shall be con-
sidered to the extent otherwise permitted by
law a government-imposed cost and recover-
able by the energy resource supplier as a
cost included within the price of the service
or product supplied. ‘

(¢) The amounts assessed to individual
energy resource suppliers pursuant to para-
graph (c) of this subsection shall be paid to
the Office of Energy as follows:

{A) Amounts assessed for the first fiscal
year of a biennium shall be paid not later
than 90 days following the close of the regu-
lar session of the Legislative Assembly; and

(B) Amounts assessed for the second fis-
cal year of a biennium shall be paid not later
than July 1 of each even-numbered year.

(f) An energy resource supplier shall
provide the administrator, on or before May
1 of each year, a verified statement showing
its gross operating revenues derived within
the state for the preceding calendar year.
The statement shall be in the form pre-
scribed by the administrator and is subject
to audit by the administrator. The statement
shall include an entry showing the total op-
erating revenue derived by petroleum suppli-
ers from fuels sold that are subject to the
requirements of section 3, Article IX of the
Oregon Constitution, ORS 319.020 with ref-
erence to aircraft fuel and motor vehicle
fuel, and ORS 319.530. The administrator
may grant an extension of not more than 15
days for the requirements of this subsection
if:

(A) The energy supplier makes a showin
of hardship caused by the deadline; :

(B) The energy supplier provides reason-
able assurance that the energy supplier can
comply with the revised deadline; and,

{C) The extension of time does not pre-
vent the Energy Facility Siting Council, the
Oregon Department of Administrative Serv-
ices or the Office of Energy from fulfilling
their statutory responsibilities.

{g) As used in this section:
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(A) “Energy resource supplier” means an
electric utility, natural gas utility or petro-
leum supplier supplying electricity, natural
gas or petroleum products in Oregon.

(B) “Gross operating revenue” means
gross receipts from sales or service made or
provided within this state during the regular
course of the energy supplier’s business, but
does not include either revenue derived from
interutility sales within the state or revenue
received by a petroleum supplier from the
sale of fuels that are subject to the require-
ments of section 3, Article 1X of the Oregon
Constitution, ORS 319.020 or 319.530.

(C) “Petroleum supplier” has the mean-
ing given that term in ORS 469.020.

(h} In determining the amount of reven-
ues which must be derived from any class of
energy resource suppliers by assessment pur-

suant to this subsection, the administrator

shall take into account all other known or
readily ascertainable sources of revenue to
the Energy Facility Siting Council, the Ore-
gon Department of Administrative Services
and the Office of Energy, including, but not
limited to, fees imposed under this section
and federal funds, and may take into account
any funds previously assessed pursuant to
ORS 469.420 (1979 Replacement Part) or sec-
tion 7, chapter 792, Oregon Laws 1981.

(i) Orders issued by the administrator
pursuant to this section shall be subject to
judicial review under ORS 183.484. The tak-
ing of judicial review shall not operate to
stay the obligation of an energy resource
supplier to pay amounts assessed to it on or
before the statutory deadline.

(9)a) In addition to any other fees re-
quired by law, each operator of a nuclear fu-
eled thermal power plant or nuclear
installation within this state shall pay to the
Office of Energy annually on July 1, an as-
-sessment m an amount determined by the
administrator to be necessary to fund the
activities of the state and the counties asso-
ciated with emergency preparedness for a
nuclear fueled thermal power plant or nu-
clear installation. The assessment shall not
exceed $461,250 per year. Moneys collected
as assessments under this subsection are
continuously appropriated to the Office of
Energy for this purpose.

{b) The Office of Energy shall maintain
and shall cause other state agencies and
counties to maintain time and billing records
for the expenditure of any fees collected from
an operator of a nuclear fueled thermal
power plant under paragraph (a) of this sub-
section.

(10) Reactors operated by a college, uni-
versity or graduate center for research pur-
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poses and electric utilities not connected to
the Northwest Power Grid are exempt from
the fee requirements of subsections (5), (8)
and (9) of this secticn.

{11)a) All fees assessed by the adminis-
trator against holders of site certificates for
facilities that have an installed capacity of
500 megawatts or greater may be paid in se-
veral instailments, the schedule for which
shall be negotiated between the administra-
tor and the site certificate holder.

(b) Energy resource suppliers or appli-
cants or holders of a site certificate who fail
to pay a fee provided under subsections (1)
to {9) of this section or the fees required un-
der ORS 469.36¢ after it is due and payable
shall pay, in addition to that fee, a penalty
of two percent of the fee a month for the
period that the fee is past due. Any payment
made according to the terms of a schedule
negotiated under paragraph (a) of this sub-
section shall not be considered past due. The
administrator may bring an action to collect

an unpaid fee or penalty in the name of the

State of Oregon 1n a court of competent ju-
riediction. The court may award reasonable
attorney fees to the prevailing party in an
action under this subsection. The court may
award reasonable attorney fees to the ad-
ministrator if the administrator prevails in
an action under this subsection. The court
may award reasonable attorney fees to a de-
fendant who prevails in an action under this
subsection if the court determines that the
administrator had no objectively reasonable
basis for asserting the claim or no reasonable
basis for appealing an adverse detision of the

- trial court. [1981 ¢.792 §5 (enacted in lien of 469.420);

1983 ¢.273 §5; 1987 450 §2; 1989 c.88 §4; 1993 c.569 §14;
1995 505 §14; 1995 c542 §1; 1995 <551 §11; 1995 c618
§74a; 1995 c.696 §22]

Note: Section 29, chapter 505, Oregon Laws 1995,
provides:

Sec. 29, In addition to any other amount included

in the annual fee assessed under ORS 4693421 (5), the

administrator of the Office of Energy shall include in
the amount assessed from natural gas and electrical
energy suppliers for the 1995 annual fee, each natural
gas and electrical energy supplier’s propertionate share
of $150,000 for the expenses of the task jorce established
under section 3 of this Act during the biennium begin-
ning July 1, 1995. [1995 ¢.505 §29]

469.430 Site inspections. The Energy
Facility Siting Council has continuing au-
thority over the site for which the site cer-
tificate is issued and may inspect, or direct
the Office of Energy to inspect, or request
another state agency or local government to
inspect, the site at any time m erder to as-
sure that the facility is being operated con-
sistently with the terms and conditions of
the site certificate. The council shall avoid

" duplication of effort with site inspections by

other state and federal agencies and local
governments that have issued permits or li-
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censes for the facility. [Formerly 453.415; 1993
c.569 §15; 1995 ¢505 §16]

469.440 Grounds for revocation or
suspension of certificates. Pursuant to the
procedures for contested cases in ORS
183.310 to 183.550, a certificate may be re-
voked or suspended:

(1) For failure to comply with the terms
or conditions of the certificate;

{2) For violation of the provisions of ORS
469.525 to 469.570, 469.590 to 469.619, 469.930
and 469.992 or rules adopted pursuant to
ORS 469.525 to 469.570, 469.590 to 469.619,
469.930 and 469.992; or

(3) If the site certificate was executed
prior to July 2, 1975, for violation of the
provisions of ORS 469.300 to 469.520 or rules
adopted pursuant to ORS 469.300 to 469.520
or for failure to comply with applicable

health or safety standards. [Formerly 453.425;
1993 c.56% §16; 1995 c.505 §17]

469441 Justification of fees charged;
judicial review. (1} All expenses incurred by
the council and the Office of Energy under
ORS 469.360 (1) and 469.421 that are charged
to or allocated to the fee paid by an appli-
cant or the holder of a site certificate shall
be necessary, just and reasonable., Upon re-
quest, the Office of Energy or the council
shall provide a detailed justification for all
charges to the applicant or site certificate
holder. Not later than January 1 of each
odd-numbered year, the council by order
shall establish a schedule of fees which those
persons submitting a notice of intent, a re-
quest for an exemption or a request for an
expedited review must submit under ORS
469.421 at the time of submitting the notice
of intent, request for exemption or request
for expedited review. The fee schedule shall
be designed to recover the council’s actual
costs of evaluating the notice of intent, re-
quest for exemption or request for expedited
review subject to any applicable expenditure
limitation in the council’s budget. Fees shall
be based upon actual, historical costs in-
curred by the council and Office of Energy
to the extent historical costs are available.
The fees established by the schedule shall
reflect the size and complexity of the project
for which a notice of intent, request for ex-
emption or request for expedited review 1is
submitted, whether the notice of intent, re-
quest for exemption or request for expedited
review is for a new or existing facility and
other appropriate variables having an effect
on the expense of evaluation.

(2) If a dispute arises regarding the ne-
cessity or reasonableness of expenses
charged to or allocated to the fee paid by an
applicant or site certificate holder, the appli-
cant or holder may seck judicial review for

Title 36 Page 844

the amount of expenses charged or allocated
in circuit court as provided in ORS 183.480,
183.484, 183.490 and 183.500. If the applicant
or holder establishes that any of the charges
or allocations are unnecessary Or Unreason-
able, the council or the Office of Energy
shall refund the amount found to be unnec-
essary or unreasonable. The applicant or
holder shall not waive the right to judicial
review by paying the portion of the fee or
expense in dispute. [1989 c.88 §8; 1993 ¢.569 §17]

(High Voltage Transmission Lines)

469.442 Procedure prior to con-
struction of transmission line in excess
of 230,000 volts; review committee. (1) Any
person who proposes to construct a trans-
mission line in excess of 230,000 volts capac-
ity that is not otherwise under the
jurisdiction of the Energy Facility Siting
Council shall:

(a) Give public notice of the proposed
action at least six months before beginning
any process to obtain local permits required
for the proposed transmission line. Notifica-
tion shall be given:

{A) By publication once a week for four
consecutive weeks in a newspaper of general
circulation in the county or counties in
which the transmission line is to be con-
structed; and

(B) To the governing bodies and planning
directors of cities and counties which are
within or partially within the project study
area.

(b} Provide an opportunity for public
comment on the proposed transmission line
and conduct public meetings to review the
proposal. :

(c) Respond specifically and in writing to
local concerns and recommendations regard-
ing the proposed transmission line.

{2} The administrator of the Office of V

Energy shall establish a committee to in-
clude technical experts and members of the
public to coordinate public review of a pro-
posed transmission line under subsection (1)
of this section when requested to do so by
ordinance or resolution of the affected gov-
erning body.

(3) At the conclusion of the public re-

view, the committee shall make a summary ..

report to the affected governing body includ-
ing public concerns and recommendations
concerning the proposed transmission line.

{4) The scope of work and cost of con-
ducting the review shall be negotiated be-
tween the Office of Energy and the project
sponsor. The negotiated cost shall be paid by
the project sponsor.
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(5) Subsections (1) to (4} of this section
shall not apply to a person who proposes to
construct transmission lines entirely within
500 feet of an existing corridor occupied by
transmission lines with a capacily in excess
of 230,000 volts. [1987 c.200 §2; 1993 c.569 §18]

469445 [1987 ¢.200 §3; repealed by 1993 ¢.569 §31]

(Administration)

469.450 Energy Facility Siting Council;
appointment; confirmation; term; re-
strictions. (1) There is established an En-
ergy Facility Siting Council to be located
within the Oregon Department of Adminis-
trative Services and consisting of seven pub-
lic members, who shall be appointed by the
Governor, subject to confirmation by the
Senate in the manner prescribed in ORS
171.562 and 171.565.

{2) The term of office of each member is
four years, but a member serves at the
pleasure of the Governor. Before the expira-
tion of the term of a member, the Governor
shall appoint a successor whose term begins
on July 1 next following. A member is eligi-
ble for reappointment but no member shall
serve more than two full terms. If there is a
vacancy for any cause, the Governor shall
malke an appointment to become immediately
effective for the unexpired term.

(3) No member of the council shall be an
employee, director or retired employee or di-
rector of or a consultant to or have any
pecuniary interest, other than an incidental
interest which is disclosed and made a mat-
ter of public record at the time of the ap-
pointment to the couneil, in any corporation
or utility operating or interested in estab-
lishing an energy facility in this state or in
any manufacturer of related equipment,

(4) No member shall for two years after
the expiration of the term of the member ac-
cept employment with any owner or operator
of any energy facility that is subject to ORS
469.300 to 469.570, 469.590 to 469.619, 469.930
and 469.992.

(5) Employment of a person in violation
of this section shall be grounds for revoca-
tion of any license issued by this state or any
agency thereof and held by the owner or op-
erator of the energy facility that employs
such person. {Formerly 453.435; 1995 ¢.551 §12|

469460 Officers; meetings; compensa-
tion and expenses. (1) The council shall
annually elect from amoeng its members a
chairman and vice chairman with such pow-
ers and duties as the council imposes in ac-
cordance with ORS 469.300 to 469.570,
469.590 to 469.619, 469.930 and 469.992. The
council may meet as often as it requires at
a time and place determined by the council.
Five members constitute a quorum. The
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Governor or the chairman of the council may
call a special meeting, to be held at any
place in this state designated by the person
calling the meeting, upon 24 hours’ notice to
each member and to the public.

{2} Council members shall be entitled to
compensation and expenses as provided in
ORS 292.495. [Formerly 453.445!

469.470 Powers and duties. The Energy
Facility Siting Council shall:

(1) Conduct and prepare, independently
or in cooperation with others, studies, inves-
tigations, research and programs relating to
all aspects of site selection.

{2) In accordance with the applicable
provisions of ORS 183.310 to 183.550, and
subject to the provisions of ORS 469.501 (3),
adopt standards and rules to perform the
functions vested by law in the council in-
cluding the adoption of standards and rules
for the siting of energy facilities pursuant to
ORS 469.501, and implementation of the en-
ergy policy of the State of Oregon set forth
in ORS 469.010 and 469,310,

(3) Encourage voluntary cooperation -by
the people, municipalities, counties, indus-
tries, agriculture, and other pursuits, in per-
forming the functions vested by law in the
council.

(4) Advise, consult, and cooperate with
other agencies of the state, political subdi-
visions, industries, other states, the Federal
Government and affected ~groups, in
furtherance of the purposes of ORS 469.300
to 469.570, 469.590 to 469.619, 469.930 and
469.992.

(5) Consult with the Water Resources
Commission on the need for power and other
areas within the expertise of the council
when the Water Resources Commission is
determining whether to allocate water for
hydroelectric development.

(6) Perform such other and further acts
as may be necessary, proper or desirable to
carry out effectively the duties, powers and
responsibilities of the council described in
ORS 469.300 to 469.570, 469.590 to 469.619,

469.930 and 469.992. [Formerly 453.455; 1991 c.480
§7; 1993 c544 §5; 1993 ¢.569 §19; 1995 c595 §18]

469480 Local government advisory
group; special advisory groups; compen-
sation and expenses; Electric and Mag-
netic Field -Committee. (1) The Energy
Facility Siting Council shall designate as a
special advisory group the governing body of
any local government within whose jurisdic-
tion the facility is proposed to be located.

(2) In addition to advisory groups re-
quired by subsection (1) of this section the
council may establish such special advisory
groups as are considered necessary. Such ad-
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visory groups shall include membership as
determined by the council to represent in-
terests and disciplines as needed to carry out
the responsibility assigned to such advisory
groups, which shall report findings, recom-
mendations and decisions to the council.

(3) Subject to applicable laws regulating
travel and other expenses of state officers
and employees, members of any advisory
committee appointed under subsection (1) of
this section shall receive no compensation
but may receive their actual and necessary
travel and other expenses incurred in the
performance of their official duties.

(4) The council by rule shall form an
Electric and Magnetic Field Committee
which shall meet at the call of the council
chair. The committee shall include repre-
sentatives of the public, utilities, manufac-
turers and state agencies. The committee
shall monitor information being developed on
electric and magnetic fields and report the
committee’s findings to the council. The
council shall report the findings of the Elec-
tric and Magnetic Field Committee to the

Legislative Assembly. [Formerly 453.475; 1991 ¢491
§1; 1993 c.569 §20; 1995 c551 §17]

(Rules; Standards; Compliance)

469.490 Adoption of rules; determi-
nation of validity. All rules adopted by the
Energy Facility Siting Council pursuant to
ORS 469.300 to 469.570, 469.590 to 469.619,
469.930 and 469.992 shall be adopted in the
manner required by ORS 183.310 to 183.550.
The validity of any rule adopted by the
council may be determined only upon a peti-
tion by any person to the Supreme Court.
The petition must be filed within 60 days af-
ter the date the rule becomes effective under
ORS 183.355. The review by the Supreme
Court of the validity of any rule adopted by
the council shall otherwise be according to
ORS 183.400. The Supreme Court shall give
priority on its docket to such a petition for
review. {Formerly 453.495; 1995 c¢.505 §19]

469500 (Formerly 453.505; repealed by 1993 c.569

¥21 (469,501, 469.503, 469,505 and 469.507 enacted in lieu
of 469.500 and 469.510)]

469.501 Energy facility siting, con-
struetion, operation and retirement stan-
dards; exemptions. (1) The Energy Facility
Siting Council shall adopt standards for the
siting, - construction, operation and retire-
ment of facilities. The standards may include
but need not be limited to the following:

(a) The organizational, managerial and
technical expertise of the applicant to con-
struct and operate the proposed facility.

(b} Seismic hazards.

(¢) Areas designated for protection by the
state or Federal Government, including but
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not limited to monuments, wilderness areas,
wildlife refuges, scenic waterways and simi-
lar areas.

(d) The financial ability and qualifica-
tions of the applicant.

(e) Effects of the facility, taking into ac-
count mitigation, on fish and wildlife, in-
cluding threatened and endangered fish,
wildlife or plant species.

(D) Impacts of the facility on historic,
cultural or archaeoclogical resources listed
on, or determined by the State Historic
Preservation Officer to be eligible for listing
on, the National Register of Historic Places
or the Oregon State Register of Historic
Properties. '

(g) Protection of public health and safety,
including necessary safety devices and pro-
cedures.

{h) The accumulation, storage, disposal
and transportation of nuclear waste.

(i) Impacts of the facility on recreation,
scenic and aesthetic values.

(7) Reduction of solid waste and waste-
water peneration to the extent reasonably
practicable,

(k) Ability of the communities in the af-
fected area to provide sewers and sewage
treatment, water, storm water drainage, solid
waste management, housing, traffic safety,
police and fire protection, health care and
schools.

(L) The need for the proposed facility,
consistent with the state energy policy set
forth in ORS 469.010 and 469.310. In adopting
the need standard, the council shall consider

all of the costs of the emission from energy

facilities of gases that contribute to global
warming. The standard for need shall inclade
but need not be limited to the following:

{A) The council shall accord a conclusive
presumption of need for a facility or a facil-
1ty substantially similar to the proposed fa-
cility the output of which is identified for
acquisition in the short-term plan of action
of an energy resource plan adopted, approved
or acknowledged by a municipal utility, peo-
ple’s utility district, electrical cooperative or
other governmental body that makes or im-
plements energy policy, if the plan;

(1) Includes a range of forecasts of elec-
tricity demand growth and firm electricity
resources over the planning period using a
reasonable method of forecasting;

(11) Considers and evaluates a reasonable
range of practicable demand and supply re-
source alternatives on a consistent and com-
parable basis;

(iii) Includes the development and evalu-
ation of alternative resource plans to meet
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polential energy needs over the planning
time period,;

(iv) Analyzes the uncertainties associated
with alternative resource plans;

{v) Aims to minimize total long run re-
source costs while taking into account reli-
ability, compatibility with the power system,
strategic flexibility and external environ-
mental costs and henefits;

{vi) Includes a short-term plan of action;

{vii) Is consistent with the energy policy
of the state as set forth in ORS 469.010; and

(vii) Was adopted, approved or acknowl-
edged after a full, fair and open public par-
ticipation and comment process.

(B) A least cost plan acknowledged by
the Public Utility Commission of Oregon
shall be deemed to comply with the require-
ments set forth for a plan in subparagraph
(A) of this paragraph.

(C} For an Oregon municipal utility, peo-
ple’s utility district or electrical cooperative,
the council shall find a facility is needed if
the council determines that the facility is
economically prudent and consistent with the
state’s energy policy of minimizing long run
total resource costs while taking into ac-
count reliability, compatibility with the
power system, strategic flexihlity and ex-
ternal environmental costs and benefits to
replace power purchases available to the
utility with the power output from the facil-
ity.

{m) Compliance with the statewide plan-
ning goals adopted by the Land Censervation
and Development Commission as specified by
ORS 469.503.

(n} Soil protection.

(2) The council may adopt exemptions,
except for coal or nuclear power plants, from
any need standard adopted under subsection
{1} L) of this section if the exemption is con-
sistent with the state’s energy policy set
forth in ORS 469,010 and 469.310. In addition
to any other exemption the council has
adopted by rule prior to July 5, 1995, up to
500 megawatts of natural gas fired facilities
shall be exempt from any need standard if
the applications for such facilities are
deemed complete on or before July 1, 1997.

(3) The council may issue a site certif-
icate for a facility that does not meet one or
more of the standards adopted under sub-
section (1) of this section if the council de-
termines that the overall public benefits of
the facility outweigh the damage to the re-
sources protected by the standards the facil-

ity does not meet. [1993 c.569 §22 (469.501, 469503,
469.505 and 469507 enacted in licu of 469.500 and
469.510); 1995 c505 §20)
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Note: Sections 3, 26 and 31, chapter 505, Oregon
Laws 1995, provide:

Sec. 3. (1) The Legislative Assembly finds that the
energy industry has become increasingly competitive
since the adoption of the state energy policy and since
energy facility siting statutes were enacted in 1975, and
that significant changes also have occurred in energy
industry regulation and energy planning. In recognition
of these changes, a task force is created to review the
public’s interest in the siting of energy facilities. The
task force shall consist of seven members. Five members
of the task force shall be appointed by the Governor,
one shall be a member of the Senate appointed by the
President of the Senate and one shall be a member of
the House of Representatives appointed by the Speaker
of the House of Representatives. The task force shall
develop and present recommendations to the Governor
and the Sixty-ninth Legislative Assembly addressing the
appropriate public interest in the siting of energy facil-
ities.

(2) The Office of Energy shall enter into an agree-
ment with an independent contractor to provide staff
support necessary to the performance of the functions
of the task force.

(3) Members of the task force who are members of
the Legislative Assembly shall be entitled to an allow-
ance as authorized by ORS 171.072. Other members of
the task force are entitled to compensation and expenses
under ORS 292.495. Claims for expenses incurred in
performing functions of the task force shall be paid out
of funds available for that purpose.

(4} The task force may accept contributions of
funds and assistance from the United States, its agen-
cies, or from any other source, public or private, and
agree to conditions thereon not inconsistent with the
purposes of the task force. All such funds are to aid in
financing the functions of the task force and shall be
deposited in the General Fund of the State Treasury to
the credit of separate accounts for the task force and
shall be disbursed for the purpese for which contributed
in the same manner as funds appropriated for the task
force, [1995 ¢.505 §3}

Sec. 26. Notwithstanding ORS 469.501 (1), until the
date on which the Sixty-ninth Legistative Assembly ad-
journs sine die, the Energy Facility Siting Council shall
not adopt standards on any subject not listed in ORS
469,501 (1). {1995 c.505 §26]

Sec. 31. Sections 3 and 26 of this Act are repealed
on January 1, 1998, [1995 ¢.505 §31}

469.503 Requirements for approval of
energy facility site certificate; compliance
with statewide planning goals; effect on
local comprehensive plan and land use
regulations; recommendations of special
advisory group. (1) In order to issue a site
certificate, the Energy Facility Siting Coun-
citi shall determine that the preponderance
of the evidence on the record supports the
following conclusions:

(a} The facility complies with the stan-
dards adopted by the council pursuant to
ORS 469.501 or the overall public benefits of
the facility outweigh the damage to the re-
sources protected by the standards the facil-
ity does not meet,

(b) Except as provided in this section for
land use compliance and except for those
statutes and rules for which the decision on
compliance has been delegated by the Fed-
eral Government to a state agency other
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than the council, the facility complies with
all other Oregon statutes and administrative
rules identified in the project order, as
amended, as applicable to the issuance of a
site certificate for the proposed facility. If
compliance with applicagle Oregon statutes
and administrative rules, other than those
involving federally delegated programs,
would result in conflicting conditions in the
site certificate, the council may resolve the
conflict consistent with the public interest.
A resolution may not result in the waiver of
any applicable state statute,

(¢} The facility complies with the state-
wide planning goals adopted by the Land
Conservation and Development Commission.

(2) A proposed facility shall be found in
compliance with the statewide planning goals
under subsection (1)c} of this section if:

fa) The facility has received local land
use approval under the acknowledged com-
prehensive plan and land use regulations of
the affected local government; or

{b) The council determines:

(A) The facility complies with applicable
substantive criteria from the affected local
government’s acknowledged comprehensive
plan and land use regulations that are re-
gquired by the statewide planning goals and
in effect on the date the application is sub-
mitted; and

{B) The facility complies with any Land
Conservation and Development Commission
administrative rules and goals and any land
use statutes directly applicable to the facility
under ORS 197.646 (3); or

(C) For an energy facility or a related or
supporting facility that must be evaluated
agamst the applicable substantive criteria
pursuant to subsection (6) of this section,
that the proposed facility does not comply
with one or more of the applicable substan-
tive criteria but does otherwise comply with
the applicable statewide planning goals, or
that an exception to any applicable statewide
planning goal is justified under subsection (3)
of this section; or

(D) For a facility that the council elects
to evaluate against the statewide planning
goals pursuant to subsection (6) of this sec-
tion, that the proposed facility complies with
the applicable statewide planning goals or
that an exception to any applicable statewide
planning goal is justified under subsection (3)
of this section.

(3) The council may find goal compliance
for a facility that does not otherwise comply
with one or more statewide planning goals
by taking an exception to the applicable goal.
Notwithstanding the requirements of ORS
197.732, the statewide planning goai pertain-
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ing to the exception process or any rules of
the Land Conservation and Development
Commission pertaining to the exception
process goal, the council may take an excep-
tion to a goal if the council finds:

(a) The land subject to the exception is
physically developed to the extent that the
land is no longer available for uses allowed
by the applicable goal;

(b) The land subject to the exception is
irrevocably committed as described by the
rules of the Land Conservation and Develop-
ment Commission to uses not allowed by the
applicable goal because existing adjacent
uses and other relevant factors make uses
allowed by the applicable goal impracticable;
or

(¢) The following standards are met:

(A) Reasons justify why the state policy
embodied in the applicable goal should not
apply;

(B) The significant environmental, eco-
nomic, social and energy consequences an-

ticipated as a result of the proposed facility
have been identified and adverse impacts will

be mitigated in accordance with rules of the -

council applicable to the siting of the pro-
posed facility; and

(C) The proposed facility is compatible
with other adjacent uses or will be made
compatible through measures designed to re-
duce adverse impacts.

(4) If compliance with applicable sub-
stantive local criteria and applicable statutes
and state administrative rules would result
in conflicting conditions in the site certif-
icate, the council shall resolve the conflict
consistent with the public interest. A resolu-
tion may not result in a waiver of any appli-
cable state statute.

(5) An applicant for a site certificate
shall elect whether to demonstrate compli-
ance with the statewide planning goals under
subsection (2}a) or (b} of this section. The
applicant shall make the election on or be-
fore the date specified by the council by rule.

{6) Upon request by the Office of Energy,
the special advisory group established under
ORS 469.480 shall recommend to the council,
within the time stated in the request, the

. applicable substantive criteria under sub-

section (2)XbXA) of this section. If the spe-
cial advisory group does not recommend
applicable substantive criteria within the
time established in the Office of Energy’s re-
quest, the council may either determine and
apply the applicable substantive criteria un-
der subsection (2)(b) of this section or deter-
mine compliance with the statewide planning
goals under subsection (2)(b)(C) or (D) of this
section. If the special advisory group recom-
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mends applicable substantive criteria for an
energy facility described in ORS 463.300
{9)a)XA) to (H) or a related or supporting fa-
cility that does not pass through niore than
one local povernment jurisdiction or more
than three zones in any one jurisdiction, the
council shall apply the criteria recommended
by the special advisory group. If the special
advisory group recommends applicable sub-
stantive criteria for an energy facility de-
scribed in ORS 469.300 (9Xa)C) to (E) or a
related or supporting facility that passes
through more than one jurisdiction or more
than three zones in any one jurisdiction, the
council shall review the recommended crite-
ria and determine whether to evaluate the
proposed facility against the applicable sub-
stantive criteria recommended by the special
advisory group, against the statewide plan-
ning goals or against a combination of the
applicable substantive criteria and statewide
planning goals. In making its determination,
the council shall consult with the special
advisory group and shall consider:

(a) The number of jurisdictions and zones
in question;

{b) The degree to which the applicable
substantive criteria reflect local government
consideration  of energy facilities in the
planning process; and

(¢} The level of consistence of the appli-
cable substantive criteria from the various
zones and jurisdictions.

(7) The council is not subject to ORS
197.180 and a state agency may not require
an applicant for a site certificate to comply
with any rules or programs adopted under
ORS 197180,

(8) On or before its next penodlc review,
each affected local government shall amend
its comprehensive plan and land use regu-
lations as necessary to reflect the decision
of the council pertaining to a site certificate
application.

(9) Notwithstanding ORS 34.020 or
197.825 or any other provision of law, the af-
fected local government’s land use approval
of a proposed facility under subsection (2)a)
of this section and the &pecial advisory

group’s recommendation of applicable sub-
stantive criteria under subsection (6} of this"

section shall be subject to judicial review
only as provided in ORS 462.403. If the ap-
plicant elects to comply with subsection
{(2Xa) of this section, the provisions of this
subsection shall apply only to proposed pro-
jects for which the land use approval of the
local government occurs after the date a no-
tice of intent or an application for expedited
processing is submitted to the Office of En-

ergy.
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(10) The Office of Encrgy, in cocperation
with other state agencies, shall provide, to
the extent possible, technical assistance and
information about the siting process to local
governments that request such assistance or
that anticipate having an facility proposed in

their jurisdiction. [1993 <569 §23 (469.501, 469.503,
469505 and 4689.507 enacted in lien of 469.500 and
469.510); 1995 ¢505 §21]

469.505 Consultation with other agen-
cies. (1) In making a determination regard-
ing compliance with statutes, rules and
ordinances administered by another agency
or compliance with requirements of ORS
465.300 to 469570 and 469.590 to 469.619
where another agency has special expertise,
consultation with the other agency shall oc-
cur during the notice of intent and site cer-
tificate application process. Any permit
application for which the permitting decision
has been delegated by the Federal Govern-
ment to a state agency other than the En-
ergy Facility Siting Council shall be
reviewed, whenever feasible, simultanecusly
with the council’s review of the site certif-
icate application. Any hearings required on
such permit applications shall be consol-
idated, whenever feasible, with hearings un-
der ORS 462.300 to 469.570 and 469590 to
469.619.

(2) Before resolving any conflicting con-
ditions in site certificates under ORS 469.503
{1¥b) and (4), the council shall notify and
consult with the agencies and local govern-
ments responsible for administering the stat-
utes, administrative rules or substantive
local criteria that result in the conflicting
conditions regarding potential conflict reso-

lution. [1993 <569 §24 (469.501, 469.503, 469.505 and
469.507 enacted in lieu of 469.500 and 469.510))

469.507 Monitoring environmental and
ecological effects of construction and op-

~eration of energy facilities. {1) The site

certificate holder shall establish programs
for monitoring the environmental and eco-
logical effects of the construction and opera-
tion of facilities subject to site certificates to
assure continued compliance with the terms

- and conditions of the certificate. The pro-

grams -shall be subject to review and ap-
proval by the Energy Facility Siting Council.

{2) The site certificate holder shall per-
form the testing and sampling necessary for
the monitoring program or require the oper-
ator of the plant to perform the necessary
testing or sampling pursuant to guidelines
established by the Energy Facility Siting
Council or its designee, The council and the
administrator of the Office of Energy shall
have access to operating logs, records and
reprints of the certificate holder, including
those required by federal agencies.
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{3) The monitoring program may be con-
ducted in cooperation with any federally op-
erated program if the information available
from the federal program is acceptable to the
council, but ao federal program shall be sub-
stituted totally for monitoring supervised by
the council or its designee,

{4) The monitoring program shall include
monitoring of the transportation process for
all radioactive material removed from any
nuclear fueled thermal power plant or nu-

clear installation. [1993 c569 §25 (469.501, 469.503,
469505 and 469507 enacted in lieu of 469.500 and
469.510); 1995 505 §22]

469510 [Formerly 453.515; 1977 ¢.794 §15; repealed
by 1993 ¢569 §21 (469.501, 469.503, 469.505 and 469.507
enacted in lieu of 469,500 and 469.510))

469.520 Cooperation of state govern-
mental bodies; adoption of rules by state
agencies on energy facility development.
(1) Each state agency and political subdivi-
sion in this state that is concerned with en-
ergy facilities shall inform the Office of
Energy, promptly of its activities and pro-
grams relating to energy and radiation.

(2) Each state agency proposing to adopt,
amend or rescind a rule relating to energy
facility development first shall ﬁ%e a copy of
its proposal with the council, which may or-
der such changes as it considers necessary
to conform to state policy as stated in ORS
469.010 and 469.310.

(3) The effective date of a rule relating
to energy facility development, or an amend-
ment or rescission thereof, shall not be
sooner than 10 days subsequent to the filin

of a copy of such proposal with the council.
[Formerly 453.525}

(Plant Operations; Radioactive Wastes)

469.525 Radioactive waste disposal fa-
cilities prohibited; exceptions. Notwith-

standing any other provision of this chapter,

no waste disposal facility for any radioactive
waste shall be established, operated or li-
censed within this state, except as follows:

(1) Wastes generated before June 1, 1981,
through industrial or manufacturing proc-
esses which contain only naturally occurring
radioactive isotopes which are disposed of at
gites approved by the council in accordance
with ORS 469.375.

(2) Medical, industrial and research. labo-
ratory wastes contained in small, sealed, dis-
crete containers in which the radioactive
material is dissolved or dispersed in an or-
ganic solvent or biological fluid for the pur-
pose of liquid scintillation counting and
- experimental animal carcasses shall be dis-
posed of or treated at a hazardous waste dis-
posal facility licensed by the Department of
Environmental Quality and in a manner
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consistent with rules adopted by the Depart-
ment of Environmental Quality after consul-
tation with and approval by the Health
Division,

(3) Maintenance of radioactive coal ash
at the site of a thermal power plant for
which a site certificate has been issued pur-
suant to this chapter shall not constitute op-
eration of a waste disposal facility so long
as such coal ash is maintained in accordance
with the terms of the site certificate as
amended from time to time as necessary to

protect the public health and safety. [Formerly
459.630; 1979 ¢.283 §2; 1981 c.587 §2]

469,530 Review and approval of secu-
rity programs. The council and the admin-
istrator of the Office of Energy shall review
and approve all security programs attendant
to a nuclear-fueled thermal power plant, a
nuclear installation and the transportation
of radioactive material derived from or des-
tined for a nuclear-fueled thermal power
plant or a nuclear installation. The council
shall provide reasonable public notice of a
meeting of the council held for purposes of
such review and approval. [Formerly 453.535; 1981
<707 §3; 1989 c6 §1] .

469.533 Office of Energy rules for
health protection and evacuation proce-
dures in nuclear emergency. Notwith-
standing ORS chapter 401, the Office of
Energy in cooperation with the Health Divi-
sion and the Office of Emergency Manage-
ment shall establish rules for the protection
of health and procedures for the evacuation
of people and communities who would be af-
fected by radiation in the event of an acci-
dent or a catastrophe in the operation of a

nuclear fower plant or nuclear installation.
(Formerly 453.765; 1983 ¢.586 §43]

469.534 County procedures. Each
county in this state that has a nuclear-fueled

 thermal power plant located within county

boundaries and each county within this state
that has any portion of its area located
within 50 miles of a site within this state of
a nuclear-fueled thermal power plant shall
devélop written procedures that are compat-
ible with the rules adopted by the Office of
Energy under ORS 469.533. The Ofiice of
Energy shall review the county procedures
to determine whether they are compatible

with the rules of the Office of Energy. [1983
c.586 §46)

'469.535 Governor may assume control
of emergency operations during nuclear
accident or catastrophe. Notwithstanding
ORS chapter 401, when an emergency exists
because of an accident or catastrophe in the
operation of a nuclear power plant or nu-
clear installation or in the transportation of
radioactive material, the Governor, for the
duration of the emergency, may:
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(1) Assume complete control of all emer-
gency operations in the area affected by the
accident or catastrophe, direct all rescue and
salvage work and do all things deemed ad-
visable and necessary to alleviate the imme-
diate conditions.

{2) Assume control of all police and law
enforcement activities in such area, includ-
ing the activities of all local police and peace
ofticers.

(3) Close all roads and highways in such
area to traffic or by order of the administra-
tor of the Office of Energy limit the travel
on such roads to such extent as the adminis-
trator deems necessary and expedient.

(4) Designate persons to coordinate the
work of public and private relief agencies
operating in such area and exclude from
such area any person or agency refusing to
cooperate with other agencies engaged in
emergency work.

{5) Require the aid and assistance of any
state or other public or quasi-public agencies
in the performance of duties and work at-
tendant upon the emergency conditions in
such area. [1983 c.586 §47)

469.536 Public utility to disseminate
information under ORS 469.533. A public
utility which operates a nuclear power plant
or nuclear installation shall disseminate to
the governing bodies of cities and counties
that may be affected information approved by
the Office of Energy which explains rules or

rocedures adopted under ORS 469.533.
Formeriy 453.770]

469.540 Reductions or curtailment of
operations for violation of safety stan-
dards; notice; time period for repairs;
transport and disposal of radioactive ma-
terials, (1) In instances where the adminis-
trator of the Office of Energy determines
either from the monitoring or surveillance
of the administrator that there is danger of
violation of a safety standard adopted under
ORS 469,501 from the continued operation of
a plant or installation, the administrator may
order temporary reductions or curtailment of
operations until such time as proper safety
precautions can be taken.

(2) An order of reduction or curtailment
shall be entered only after notice to the
thermal power plant or installation and only
after a reasonable time, considering the ex-
. tent of the danger, has been allowed for re-
pairs or other alterations that would bring
the plant or installation into conformity with
apphcable safety standards.

(3) The administrator may order compli-
ance or impose other safety conditions on the
transport or disposal of radioactive materials
or wastes if the administrator believes that
ORS 469.300 to 469.619 and 469.930 or rules
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adopted pursuant thereto are being violated
or are in danger of being violated. {Formerly
453.545; 1989 ¢6 §2; 1993 c.56% §26]

469.550 Order for halt of plant oper-
ations or activities with radioactive ma-
terial; notice. (1) Whenever in the judgment
of the administrator of the Office of Energy
from the results of monitoring or surveil-
lance of operation of any nuclear-fueled
thermal power plant or nuclear installation
or based upon information from the council
there is cause to believe that there is clear
and immediate danger to the public health
and safety from continued operation of the
plant or installation, the administrator shall,
in cooperation with appropriate state and
federal agencies, without hearing or prior
notice, order the operation of the plant
halted by service of the order on the plant
superintendent or other person charged with
the operation thereof. Within 24 hours after
such order, the administrator must appear in
the appropriate circuit court to petition for
the relief afforded under ORS 469.570 and
may commence proceedings for revecation of
the site certificate if grounds therefor exist.

(2) Whenever, in the judgment of the ad-
ministrator based upon monitoring or sur-
veillance by the administrator, or based upon
information from the council, there is cause
to believe that there is clear and immediate
danger to the public health and safety from
the accumulation or storage of radioactive
material located at a nuclear-fueled thermal
power plant or a nuclear installation, the
administrator shall in cooperation with ap-
propriate state and federal agencies, without
hearing or prior notice, order such accumu-
lation, storage, disposal or tramsportation
halted or immediately impose safety prec-
autions by service of the order on the officer
responsible for the accumulation, storage,
disposal or transportation, Within 24 hours
after such an order, the administrator must
appear in the appropriate circuit court to
petition for the relief afforded under ORS
469.570.

{3Xa) If the administrator believes there
is a clear and immediate danger to public
health or safety, the administrator shall halt
the transportation or disposal of radioactive
material or waste,

(b) The administrator shall serve an or-
der to halt the transportation or disposal of
radioactive material on the person responsi-
ble for the transport or disposal. The order
may be served without prior hearing or no-
tice.

(c) Within 24 hours after the administra-
tor serves an order under paragraph (b) of
this subsection, the administrator shall peti-
tion the appropriate circuit court for relief
under ORS 469.570.
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{4} The Governor, in the absence of the
administrator, may issue orders and petition

for judicial relief as provided in this section.
{Formerly 453.555; 1977 ¢.794 §16; 1983 c.6 §3]

469.553 Active uranium mill or mill
tailings disposal facility site certification
required; procedure for review; fees, (1)
Any peraon desiring to construct or operate
an active uranium mill or uranium mill
tailings disposal facility after June 25, 1979,
shall file with the Energy Facility Siting
Council a site certificate application.

© (2) The Energy Facility Siting Counecil
shall review an application for a site certif-
icate under this section using the procedure
prescribed in ORS 469.350, 469.360, 469.370,
469.375, 469.401 and 469.403, for energy facil-
ities. The council is authorized to assess fees
in accordance with ORS 469.421 in con-
nection with site certificates applied for or

issued under this section. {1979 283 §7; 1987
633 §1; 1993 c.569 §27; 1995 c.505 §25!

469.556 Rules governing uranium-
related activities. The Energy Facility Sit-
ing Council shall adopt rules governing the
location, construction and operation of ura-
nium mills and uranium mill tailings disposal
facilities and the treatment, storage and dis-
posal of uranium mine overburden for the
protection of the public health and safety
and the environment. (1979 ¢.283 §)

469559 Cooperative agreements au-
thorized between council and federal offi-
cials and agencies; rules; powers of
Governor; exception for inactive or
abandoned site. (1) Notwithstanding the
authority of the Health Division pursuant to
ORS 453.605 to 453.800 to regulate radiation
sources or the requirements of ORS 469.525,
the Energy Facility Siting Council may enter
into and carry out cooperative agreements
with the Secretary of Energy pursuant to
Title I and the Nuclear Regulatory Commis-
sion pursuant to Title II of the Uranium Mill
Tailings Radiation Control Act of 1978, Pub-
lic Law 95-604, and perform or cause to he
performed any and all acts necessary to be
performed by the state, including the acqui-
gition by condemnation or otherwise, re-
tention and disposition of land or interests
therein, in order to implement that Act and
rules, standards and guidelines adopted pur-
suant thereto. The Energy Facility Siting
Council may adopt, amend or repeal rules in
accordance with ORS 183.310 to 183.550 and
may receive and disburse funds in connection
- with the implementation and administration
of this section. -

(2} The Energy Facility Siting Council
and the Office of Energy may enter into and
carry out cooperative agreements and ar-
rangements with any agency of the Federal
Government implementing the Comprehen-
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sive Environmental Response, Compensation,
and Liability Act, as amended, 42 U.S.C.
section 9601 et seq., to clean up wastes and
contaminated material, including overburden,
created by uranium mining before June 29,
1989. Any such project need not obtain a site
certificate from the council, but shall never-
theless comply with all applicable, relevant
or appropriate state standards including but
not limited to those set forth in ORS 468.375
and rules adopted by the council and other
state agencies to implement such standards.

(3) The Governor may do any and all
things necessary to implement the require-
ments of the federal Acts referred to in sub-
sections (1) and (2) of this section.

(4) Notwithstanding ORS 469.553, after
June 25, 1979, no site certificate is required
for the cleanup and disposal of an inactive
or abandoned uranium mill tailings site as
authorized under subsection {1) of this sec-
tion and Title I of the Uranium Mill Tailings
Radiation Control Act of 1978, Public Law
95-604. {1979 ¢.283 §9; 1987 c.633 §2; 1989 496 §1]

Note; The additions of 453.752, 453.754, 453.761,
453.766, 453.771, 453,775, 453.780,453,785, 453.790, 453.785
and 453.800 by chapter 444, Oregon Laws 1995, to the
series 453.605 to 453.745 expand references to the series
to 453.605 to 453.800. However, these sections do not
become operative until July 1, 1996. See sections 1 and
15, chapter 444, Oregon Laws 1995.

(Recqrds)

469.560 Records; public inspection;
confidential information. (1} Except as
provided in subsection (2) of this section and
ORS 192.501 to 192.505, any information filed
or submitted pursuant to ORS 4692300 to
469.570, 469.590 to 469.619, 469.930 and
469.992 shall be made available for public in-
spection and copying during regular office
hours of the Office of Energy at the expense
of any person requesting copies.

(2) Any information, other than that re-
lating to the public safety, relating to secret
process, device, or method of manufacturing
or production obtained in the course of in-
spection, investigation or activities under
ORS 469.300 to 469.570, 469.590 to 469619,
469.930 and 462.992 shall be kept confidential
and shall not be made a part of public record
of any hearing. [Formerly 453.565|

(Insurancé)

469.565 Property insurance required;
exceptions; filing of policy. (1) A person
owning and operating a nuclear power plant
in this state under a license issued by the
United States Nuclear Regulatory Commis-
sion or under a site certificate issued under
ORS 469.300 to 469.570, 469.590 to 469.619,
469.930 and 469.992 shall obtain and maintain
property insurance in the maximum

(1995 Edition)




ENERGY CONSERVATION

469.595

insurable amount available for each nuclear
incident occurring within this state, as re-
quired by this section. The insurance shall
cover property damage occurring within a
nuclear plant and its related or supporting
facilities as a result of the nuclear incident.

(2) Insurance required under this section
does not apply to:

(a) Any claim of an employee of a person
obtaining insurance under this section, if the
claim is made under a state or federal work-
ers” compensation Act and if the employee is
employed at the site of and in connection
with the nuclear power plant at which the
nuclear incident occurred; or

(b) Any claim arising out of an act of
war.

(3) A person obtaining insurance under
- this section shall maintain insurance for the
term of the license issued to the nuclear
power plant by the United States Nuclear
Regulatory Commission and for any exten-
sion of the term, and until all radjoactive
matertal has been removed from the nuclear
power plant and transportation of the radio-
active material from the nuclear power plant
has ended. ‘

(4) A person obtaining insurance under
. this section shall file a copy of the insurance
policy, any amendment to the policy and any
superseding insurance policy with the ad-
ministrator of the Office of Energy.

(5) Property insurance required under
this section is in addition to and not in lieu
of insurance coverage provided under the
Price-Anderson Act (42 U.S.C. 2210).

{6) Property insurance required by sub-
sections (1) to (5) of this section may include
private insurance, self-insurance, utility in-
dustry association self-assurance pooling
programs, or a combination of all three.

(7) A person may fulfill the requirements
for an insurance policy under subsections (1)
to (5) of this section by obtaining policies of
.0ne or more insurance carriers if the policies
together meet the requirements of sub-
s§esct]ions (1) to (5) of this section. [1981 c.866

¥

469.567 Eligible insurers. (1) In order to
provide the private insurance specified under
ORS 469.565, an insurer must be authorized
to provide or transact insurance in this state.

{2) An insurer providing property insur-
ance required under ORS 469.565 (1) to (5)
may obtain reinsurance as defined in ORS
731L.126. [1981 c.866 §5] ‘

(Enforcement)

469.570 Court orders for enforcement,
Without prior administrative proceedings, a
circuit court may issue such restraining or-
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ders, and such temporary and permanent
injunctive relief as is necessary to secure
compliance with ORS 469.320, 469,410,
469.421, 469430, 469.440, 469.442, 469.507,
469.525 to 469.559, 469.560, 469,565, 469.567,
469.590 to 469.619, 469.930 and 469.992 or
with the terms and conditions of a site cer-
tificate. [Formerly 453.575; 1995 ¢505 §23}

468580 {1977 ¢.296 §13; repealed by 1993 c569 §31]

(Siting of Nuclear-fueled
Thermal Power Plants)

469.580 Definitions for ORS 469.590 to
469.595, As used in ORS 469.590 to 469.595:

(1) “High-level radioactive waste” means
spent nuclear fuel or the radioactive by-
products from the reprocessing of spent nu-
clear fuel.

{(2) “Spent nuclear fuel” means nuclear
fuel rods or assemblies which have been
irradiated in a power reactor and subse-
gglllentiy removed from that reactor. {1981 c1

469.593 Findings. The people of  this
state find that if no permanent repository for
high-level radioactive waste is provided by
the Federal Government, the residents of the
state may face the undue financial burden of
paying for construction of a repository for
such wastes. Therefore, the people of this
g};}ate enact ORS 469.590 to 469.601. [1981 c.1

469.594 Storage of high-level radioac-
tive waste after expiration of license
prohibited; continuing responsibility . for
storage; implementation agreements. (1)
Notwithstanding ORS 469.300 (30), no high-
level radioactive waste should be stored at
the site of a nuclear-fueled thermal power
plant after the expiration of the operating li-
cense_issued to the nuclear power plant by
the United States Nuclear Regulatory Com-
mission.

(2) Notwithstanding subsection (1) of this
section, a person operating a nuclear power
plant under a license issued by the United
States Nuclear Regulatory Commission shall
remain responsible for proper temporary
storage of high-level radioactive materials at
the site of the nuclear power plant after ter-
mination of a license and until such materi-
als are removed from the site for permanent
storage.

(3) The Office of Energy and the opera-
tors of nuclear-fueled thermal plants shall
pursue agreements with the United States
Office of Energy and the United States Nu-
clear Regulatory Commission to fulfill the
provisions of this section. [1985 434 §2; 1991
€480 §11; 1993 ¢.569 §28; 1995 ¢.505 §24]

469.595 Condition to site certificate for
nuclear-fueled thermal power plant. Be-
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fore issuing a site certificate for a nuclear-
fueled thermal power plant, the Energy
Facility Siting Council must find that an ad-
equate repository for the disposal of the
high-level radioactive waste produced by the
plant has been licensed to operate by the
appropriate agency of the Federal Govern-
ment. The repository must provide for the
terminal disposition of such waste, with or
without provision for retrieval for reprocess-
ing. (1981 c1§3]

469.597 Election procedure; elector
approval required. (1) Notwithstanding the
provisions of ORS 469.370, if the council
finds that the requirements of ORS 469.595
have been satisfied and proposes to issue a
gite certificate for a nuclear-fueled thermal
power plant, the proposal shall be submitted
o the electors of this state for their approval
or rejection at the next available statewide
general election. The procedures for submit-
ting a proposal to the electors under this
section shall conform, as nearly as possible
to those for state measures, including but not
limited to procedures for printing related
material in the voters’ pamphlet.

(2) A site certificate for a nuclear-fueled
thermal power plant shall not be issued until
the electors of this state have approved the
issuance of the certificate at an election held

ursuant to subsection (1) of this section.
1981 c.1 $§4,5]

469599 Public Utility Commission’s
duty. The Public Utility Commission shall
not authorize the issuance of stocks, bonds
or other evidences of indebtedness to finance
any nuclear-fueled thermal power plant pur-
suant to ORS 757.400 to 757.460 until the
Energy Facility Siting Council has made the
gir]lding required under ORS 469.595. 1981 c.1

469.601 Effect of ORS 469.595 on appli-
cations and applicants. ORS 469.595 does
not prohibit:

(1) The council from receiving and pro-
cessing applications for site certificates for
nuclear-fueled thermal power plants under
ORS 469.300 to 469.570, 469.590 to 469.61%
and 469.930; or

(2) An applicant for a site certificate un-
der ORS 469.300 to 469.570, 469.590 to 469.619
and 469.930 from obtaining any other neces-
sary licenses, permits or approvals for the
planning or siting of a nuclear-fueled thermal
power plant. [1981 c1 §8]

(Transportation of Radioactive Material)

469.603 Intent to regulate transporta-
tion of radioactive material. It is the in-
tention of the Legislative Assembly that the
state shall regulate the transportation of ra-
dicactive material to the full extent allow-
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able under and consistent with federal laws
and regulations. [1981 <707 §2]

469605 Permit to transport required;
application; delegation of authority to is-
sue permits. (1) No person_shall ship or
transport radioactive material identified by
the council by rule as posing a significant
hazard to public health and safety or the en-
vironment if improperly transported into or
within the State of Oregon without first ob-
taining a permit from the Office of Energy.

(2) Such permit shall be issued for a pe-
riod not to exceed one year and shall be
valid for all shipments within that period of

time unless specifically limited by permit

conditions.

(3) Application for a permit under this
section shall be made in a form and manner
prescribed by the administrator of the Office
of Energy and may include:

(a) A description of the kind, quantity
and radioactivity of the material to be trans-
ported;

(b} A description of the route or routes
proposed to be taken and the transport
schedule;

(¢) A description of any mode of trans-
portation; and

(d) Other information required by the ad-
ministrator to evaluate the application.

(4) The administrator shall collect a fee
from all applicants for permits under this
section in an amount. reasonably calculated
to provide for the costs to the Office of En-
ergy of performing the duties of the Office
of Energy under ORS 469.550 {(3), 469.570,
469.603 To 469.619 and 469.992. Fees collected
under this subsection shall be deposited in
the Office of Energy Account established
under ORS 469.120.

(5) The administrator shall issue a permit -

only if the application demonstrates that the
proposed transportation will comply with all
applicable rules adopted under ORS 469.603
to 469.619 and if the proposed route complies
with federal law as provided in ORS 469.606.

(6) The administrator may delegate the
authority to issue permits for the transpor-
tation of radioactive material to the Depart-
ment of Transportation. In exercising such
authority, the Department of Transportation
shall comply with the applicable provisions
of ORS 469603 to 469.619 and rules adopted
by the administrator or the Energy Faality
Siting Council under ORS 469.603 to 469,619,
Permits issued by the Department of Trans-
portation under this subsection shall be en-
forced according to the provisions of ORS
825 258. The administrator also may delegate
other authority granted under ORS 469.605
to 469.619 to other state agencies if the de-
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tegation will maintain or enhance the quality

of the transportation safety program. (1981
c.707 §5; 1989 c.6 §4; 1991 c.233 §3I

469,606 Determination of best and
safest route, (1) Upon receipt of an applica-
tion required under ORS 469.605 for which
radioactive material is proposed to be trans-
ported by highway, the Office of Energy shall
confer with the following persons to deter-
mine whether the proposed route is safe, and
complies with applicable routing require-
ments of the United States Department of
Transportation and the United States Nu-
clear Regulatory Commission:

(a) The Oregon Department of Transpor-
tation, or a designee of the Oregon Depart-
ment of Transportation;

(b) The Energy Facility Siting Council,
or a designee of the Energy Facility Siting
Council; and

{¢} The Oregon Transportation Commis-
sion, or a designee of the Oregon Transpor-
tation Commission.

(2} If, after consultation with the persons
set forth in subsection (1) of this section, a
determination is made that the proposed
route is not the best and safest route for
transporting the material, the administrator
of the Office of Energy shall deny the appli-
cation except as provided in subsection (3)
of this section.

{3) If the applicant is prohibited by a
statute, rule or other action of an adjacent
state or a political subdivision in an adjacent
state from using the route that complies with
federal law, the administrator;

{a) Shall petition the United States De-
partment of Transportation for an adminis-
trative determination of preemption of the
ban, pursuant to section 13 of the Hazardous
Materials Transportation Uniform Safety Act
of 1990, P.L. 101-615.

(b) May issue a germit as provided under
ORS 469.605 (5) with conditions necessary to
assure safe transport over a route available
to the applicant, until the United States De-
partment of Transportation determines
whether the prohibition by the other state

or political subdivision is preempted. [1991
c.233 §2]

469.607 Authority of council. (1) After
consultation with the Department of Trans-
portation and other appropriate state, local
and federal agencies, the Energy Facility
Siting Council by rule:

(a) May fix requirements for notification,
record keeping, reporting, packaging and
emergency response;

(b) May designate those routes by high-
way, railroad, waterway and air where
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transportation of radioactive material can he
accomplished safely,

{c) May specify conditions of transporta-
tion for certain classes of radioactive mate-
rial, inciuding but not lmited to, specific
routes, permitted hours of movement, re-
quirements for communications capabilities
between carriers and emergency response
agencies, speed limits, police escorts, check-
points, operator or crew training or other
operational requirements to enhance public
health and safety; and

(d) May establish requirements for insur-
ance, bonding or other indemnification on
the part of any person transporting radioac-
tive material into or within the State of °
Oregon under QRS 469.603 to 469.619 and
469.992.

(2) The requirements imposed by sub-
section (1) of this section must be consistent
with federal Department of Transportation
and Nuclear Regulatory Commission rules.

(3) Rules adopted under this section shall
be adopted in accordance with the provisions

of ORS 183.310 to 183.550. [1981 707 §6; 1989 c.6 -
§5; 1995 733 §45)

469.609 Annual report to state agen-
cies and local governments on shipment
of radioactive wastes. Annually, the ad-
ministrator of the Office of Energy shall re-
port to interested state agencies and all local
government agencies trained under ORS
469.611 on shipment of radioactive material
made during the preceding year, The admin-
istrator’s report shall include:

(1) The type and quantity of material
transported;

(2) Any mode of transportation used,;
{3) The route or routes taken; and

(4) Any other information at the dis-
cxée§té]on of the administrator. [1981 ¢.707 §8; 1989
C.

469.611 Emergency preparedness and
response program; radiation emergency
response team; training. Notwithstanding
ORS chapter 401:

(I} The administrator of the Office of
Energy shall coordinate emergency prepared-
ness and response with appropriate agencies
of government at the local, state and na-
tional levels to assure that the response to
a radioactive material transportation acci-
dent is swift and appropriate to minimize
damage to any person, property or wildlife.
This program shall include the preparation
of localized plans setting forth agency re-
sponsibilities for on-scene response.

(2) The administrator shall:

{a) Apply for federal funds as available to
train, equip and maintain an appropriate re-
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sponse capability at the state and local level;
and

(b) Request all available training and
planning materials.

(3) The Health Division shall maintain a
trained and equipped radiation emergency
response team available at all times for dis-
patch to any radiological emergency. Before
arrival of the Health Division at the scene
of a radiological accident, the administrator
may designate other technical advisors to
work with the local response agencies.

{4) The Health Division shall assist the
administrator to insure that all emergency
services organizations along major transport
routes for radioactive materials are offered
training and retraining in the proper proce-
dures for identifying and dealing with a
radiological accident pending the arrival of
persons with technical expertise. The Health
Division shall report annually to the admin-
istrator on training of emergency response
personnel. {1981 c.707 §9; 1983 c.586 §44; 1989 c.6 §7}

469.613 Records; inspection. (1} Any
person obtaining a permit under ORS 463.605
shall establish and maintain any records,
make any reports and provide any informa-
tion as the council may by rule or order re-
quire to assure compliance with the
conditions of the permit or other rules af-
fecting the transportation of radioactive ma-
terials and submit the reports and make the
records and information available at the re-
quest of the administrator of the Office of
Energy. Any requirement imposed by the
council under this subsection shall be con-
sistent with regulations of the United States
Department of Transportation and the
United States Nuclear Regulatory Commis-
sion.

 {2) The administrator may authorize any
employee or agent of the administrator to
enter upon, inspect and examine, at reason-
able times and in a reasonable manner for
the purpose of administration or enforcement
of the provisions of ORS 469550, 463.570,
469.603 to 469.619 and 469.992 or rules
adopted thereunder, the records and property
of persons within this state who have applied
for permits under ORS 469.605.

(3) The administrator shall provide for:

(a) The inspection of each highway route
controlled shipment prior to or upon entry
of the shipment into this state or at the point
of origin for the transportation of highway
route controlled shipments within the state;
and

(b) Inspection of a representative sample
" of shipments containing material required to
bear a radioactive placard as specified by
federal regulations. 1981 ¢.707 §10; 1989 .6 §8]

Title 36

Page 856

469.615 Indemnity for claims against
state insurance coverage certification;
reimbursement for costs incurred in nu-
clear incident. (1) A person transporting ra-
dioactive materials in this state shall
indemnify the State of Oregon and its poli-
tical subdivisions and agents for any claims
arising from the release of radioactive mate-
rial during that transportation and pay for
the cost of response to an accident involving
the radioactive material.

(2) With respect to radioactive materials,
the administrator of the Office of Energy
shall ascertain and certify that insurance
coverage required under 42 U.S.C. 2210 is in
force and effect at the time the permit is is-
sued under ORS 469.605.

(3) A person who owns, designs or main-
tains facilities, structures, vehicles or equip-
ment used for handling, transportation,
shipment, storage or disposal of nuclear ma-
terial shall reimburse the state for all ex-
penses reasonably incurred by the state or a
political subdivision of the state, in protect-
ing the public health and safety and the en-
vironment from a nuclear incident or the
imminent danger of a nuclear incident
caused by the person’s acts or omissions.
These expenses include but need not be lim-
ited to, costs incurred for precautionary
evacuations, emergency response measures
and decontamination or other clean-up meas-
ures. As used in this subsection “nuclear in-
cident” has the meaning given that term in
42 U.S.C. 2014(q).

(4) Nothing in subsection (3) of this sec-
tion shall affect any provision of subsection

(1) or (2) of this section. [1981 c.707 §11; 1987 ¢.705
59; 1989 c.6 §9]

469.617 Report to legislature; content.
The administrator of the Office of Energy
shall prepare and submit to the Governor for
transmittal to the Legislative Assembly, on
or before the beginning of each regular leg-
islative session, a comprehensive report on
the transportation of radioactive material in
Oregon and provide an evaluation of the ad-
equacy of the state’s emergency response
agencies. The report shall include, but need
not be limited to:

(1) A brief description and compilation of
any accidents and casualties involving the
transportation of radioactive material In
QOregon; .

(2) An evaluation of the effectiveness of

enforcement activities and the degree of
compliance with applicable rules;

(3) A summary of outstanding problems
confronting the Office of Energy in adminis-
tering ORS 469550, 469.570, 469603 to
469.619 and 469.992; and
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(4) Such recommendations for additional
legisiation as the council considers necessary
and appropriate. (1981 c.707 §12; 1989 ¢6 §10)

469.619 Office of Energy to make fed-
eral regulations available. The Office of
Energy shall maintain and make available
copies of all federal regulation and federal
code provisions referred to in ORS 469,300,
469.550, 469570, 469.603 to 469.619 and
469.992. 1981 707 §14; 1989 c.6 §11]

469.621 [1981 707 §7; repealed by 1993 ¢.742 §101}

RESIDENTIAL ENERGY
CONSERVATION ACT

(Investor-owned Utilities)

469.631 Definitions for ORS 469.631 to
469.645, As used in ORS 469.631 to 469.645:

(1) “Administrator” means the adminis-
trator of the Office of Energy.

(2) “Cash payment” means a payment
made by the investor-owned utility to the
dwelling owner or to the contractor on be-
hailf of the dwelling owner for energy con-
servation measures, ~

(3) “Commercial lending institution”
means any bank, mortgage banking company,
trust company, savings bank, savings and
. loan association, credit union, national
banking association, federal savings and loan
assoclation or federal credit union maintain-
ing an office in this state.

(4) “Commission” means the Public Util-
ity Commission of Oregon.

(5) “Cost-effective” means that an energy
conservation measure that provides or saves
a specific amount of energy during its life
cycle results in the lowest present value of
delivered energy costs of any available alter-
native. However, the present value of the
delivered energy costs of an energy conser-
- vation measure shall not be treated as
greater than that of a nonconservation en-
ergy resource or facility unless that cost is
. greater than 110 percent of the present value
of the delivered energy cost of the noncon-
servation energy resource or facility.

(6) “Dwelling” means real or personal
property within the state inhabited as the
principal residence of a dwelling owner or a
tenant. “Dwelling” includes a manufactured
dwelling as defined in ORS 446.003, a floating
home as defined in ORS 830,700 and a single
unit in multiple-unit residential housing.
“Dwelling” does not include a recreational
vehicle as defined in ORS 446.003.

(7) “Dwelling owner” means the person;

(a) Who has legal title to a dwelling, in-
cluding the mortgagor under a duly recorded
mortgage of real property, the trustor under
a duly recorded deed of trust or a purchaser
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under a duly recorded contract for the pur-
chase of real property; and

(b) Whose dwelling receives space heat-
ing from the investor-owned utility.

(8} “Energy audit” means:

{a) The measurement and analysis of the
heat loss and energy utilization efficiency of
a dwelling;

(b) An analysis of the energy savings and
dollar savings potential that would result
from providing energy conservation measures
for the dwelling;

{c) An estimate of the cost of the energy
conservation measures that includes:

(A} Labor for the installation of items
designed to improve the space heating and
energy utilization efficiency of the dwelling;
and

(B) The items installed; and

(d) A preliminary assessment, including
feasibility and a range of costs, of the poten-
tial and opportunity for installation of:

(A) Passive solar space heating and solar
domestic water heating in the dwelling; and

(B) Solar swimming pool heating, if ap-
plicable,

(9) “Energy conservation wmeasures”
means measures that include the installation
of items and the items installed to improve
the space heating and energy utilization effi-
ciency of a dwelling. These items include,
but are not limited to, caulking, weath-
erstripping and other infiltration preventa-
tive materials, ceiling and wall insulation,
crawl space insulation, vapor barrier materi-
als, timed thermostats, insulation of heating
ducts, hot water pipes and water heaters in
unheated spaces, storm doors amd windows,
double glazed windows and dehumidifiers.
“Energy conservation measures® does not in-
clude the dwelling owner’s own labor.

(10} “Investor-owned utility" means an
electric or gas utility regulated by the com-
mission as a public utility under ORS chap-
ter 75H7.

{11) “Residential customer” means a
dwelling owner or tenant who, either directly
or indirectly, pays a share of the cost for
service billed by an investor-owned utility for
electric or natural gas serviee received at

rthe dwelling.

(12) “Space heating” means the heating
of living space within a dwelling.

(13) “Tenant” means a tenant as defined
in ORS 90.100 or any other tenant. [1981 ¢.778
§2; 1989 ¢.233 §1; 1989 c.648 §66; 1995 chbl §13]

469633 Investor-owned wtility pro-
gram. Each investor-owned utility shall have
an approved residential energy conservation
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program that, to the commission’s satisfac-
tion:

(1) Makes available to all residential
customers of the utility information about:

(a) Energy conservation measures; and

(b) Energy conservation measure financ-
ing available to dwelling owners.

(2) Provides within 60 days of a request
by a residential customer or a dwelling
owner, assistamnce and technical advice con-
cerning various methods of saving energy in
that customer’s or dwelling owner’s dwelling
including, but not limited to, an energy audit
of the customer’s or dwelling owner’s dwell-
ing.

(3) Provides financing for cost-effective
energy conservation measures approved by
the commission to a dwelling owner who oc-
cupies the dwelling as a residential customer
or rents the dwelling to a tenant who is a
residential customer. The minimum financing
program shall give the dwelling owner a
choice between a cash payment and a loan.
The dwelling owner may not receive both a
cash payment and a loan. Completion of an
energy augit of the dwelling offered under
the program required by this section or de-
scribed in ORS 469.685 shall be a condition
of eligibility for either a cash payment or a
loan. Unless the commission approves higher
levels of assistance, the financing program
shall provide:

(a) The following minimum levels of as-
sistance:

(A) A loan for a dwelling owner with ap-
proved credit upon the following terms ap-
proved by the commission:

(i) A principal amount of up to $5,000;

(ii) For an electric utility, an interest
rate that does not exceed six and one-half
percent annually or, for a gas utility, an an-
nual interest rate 10 percentage points lower
than the rate published by the Federal
Housing Administration for Title I property
improvement loans (24 C.F.R. § 2014 (a)) on
the date of the loan application, but not
lower than six and one-half percent or higher
than 12 percent; and

(iii) A reasonable repayment period that
does not exceed 10 years; and

(B) A cash payment to a dwelling owner
eligible under ORS 469.641 for the lesser of:

(1) Twenty-five percent of the cost of the

energy conservation measures provided in
the dwelling; or

(i) $350.

(b) That an otherwise eligible dwelling
owner may obtain up to $5,000 in loans or
$350 in cash payments for each dwelling.
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(c) That there may be up to two loans or
cash payments provided for each dwelling.

(d) That a dwelling owner who acquires
a dwelling for which a previous loan was
obtained under this section and ORS 469.631
may obtain a loan or a cash payment for en-
ergy conservation measures for the newly
acquired dwelling under circumstances in-
cluding, but not necessarily limited to, when:

(A) The new dwelling owner chooses the
same financing option chosen by the previous
dwelling owner who obtained financing un-
der ORS 469.631 to 469.645; and

(B) There remain cost-effective energy
conservation measures to be undertaken with
regard to the dwelling.

(e) If the commission so determines, that
energy conservation measures for any of the
following building and improvement activ-
ities may not be financed under the financing
program:

(A) Construction of a new dwelling; or

(B) If the construction increases or oth-
erwise changes the living space in the
dwelling:

(i) An addition or substantial alteration;
or

(i1) Remodeling.

() If the investor-owned utility so deter-
mines, that no cash payment shall be allowed
or paid for the cost of energy conservation

measures provided more than one year before

the date of the application for payment.

(4) Provides for verification through a
reasonable number of inspections that energy
conservation measures financed by the
investor-owned utility are installed. The ver-
ification provisions of the residential energy
conservation program shall further provide
that: :

(a) An installation shall be performed in
such a workmanlike manner and with such
materials as to satisfy prevailing industry
standards; and :

(b) The investor-owned utility shall pro-
vide a post-installation inspection upon the
dwelling owner’s request.

(5) For an electric utility, provides, upon
the dwelling owner’s request, information
relevant to the specific site of a dwelling
with access to:

(a) Water resources that have hydroeiec¥ '

tric potential;

(b) Wind, which means the natural
movement of air at an annual average speed
of at least eight miles an hour; or

(¢) A resource. area known to have
geothermal space heating potential.
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(6] Provides that the investor-owned util-
ity will mail to a dwelling owner an offer to
provide energy conservation measures in ac-
cordance with ORS 469.631 to 469.645 when
a tenant who is the residential customer:

(a} Requests that the offer be mailed to
the dwelling owner; and

(b) Furnishes the dwelling owner’s name

and address with the recguest. [1981 ¢.778 §3; 1985
c.745 §6; 1989 ¢.233 §2; 1991 .67 §141; 1991 c.78 §1)

469.634 Contributions for urban and
community forest activities by customers
of investor-owned utilities; uses, (1) The
Public Utility Commission of Oregon by rule
shall establish a system to allow customers
of investor-owned utilities to voluntarily
contribute an amount that is to be used for
urban and community forest activities within
the area served by the utility. The amount
shall be in addition to the customer’s utility
bill. Investor-owned utilities may choose to
use the system established by the commis-
S101.

(2) The utility shall pay to the State
Forester the amount designated under sub-
section (1) of this section. The State Forester
shall deposit the moneys collected under this
section into the Urban and Community
Forestry Subaccount established under ORS
526.060,

(3) The State Forester shall use the
moneys collected under this section for ur-
ban and community forest activities. The
State Forester by rule, in consultation with
the Public Utility Commission of Oregon and
local utilities, shall establish guidelines to
distribute moneys collected under this sec-
tion through the Urban and Community
Forestry Assistance Program. The guidelines
shall include a requirement that moneys are
distributed for energy conservation, by
means of tree plantings, care and mainte-
nance. '

(4) A utility shall not use more than 16
percent of the moneys collected under this
section for adininistrative expenses. The
State Forester shall not use more than 16
percent of the moneys collected under this
section for administrative expenses.

(5) As used in this section, “urban and
community forest activities” means activities

that promote cost-effective energy conserva-

tion. These activities may include the plant-
ing, managing and maintaining of residential,
street and park trees on public and private
land. [1993 ¢.388 §2]

Note: Section 6, chapter 388, Oregon Laws 1993,
provides:

Sec. 6. This Act [469.634, 469.652] is repealed on
December 31, 1999, if no utility by that date has col-

lected moneys for urban and community forest activities
pursuant to this Act. [1993 c.388 §6}
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469.635  Alternative program  of
investor-owned utilities. (1) An investor
owned utility may meet the program sub-
mission requirements of ORS 469.633 by
submitting only the portions of its residentisl
energy conservation program that are added
to or revised in its program approved under
section 4, chapter 889, Oregon Laws 1977, in
order to make that earlier program fulfill the
requirements of ORS 469.633.

(2) An investor-owned utility shall offer
a dwelling owner a financing program for
cost-effective energy conservation measures
that includes the option of a cash payment
or a loan unless the investor-owned utility
offers another financing program determined
by the commission to meet or exceed the
program required in ORS 469.633 (3). A pro-
gram shall be considered to meet or exceed
the program required in ORS 469.633 (3) if it -
includes a financial incentive to the residen-
tial customer with a present value on No-
vember 1, 1981, that is equal to or greater
than the present value of the larger of:

{a) The loan subsidy pursuant to ORS
469.633 (3)a)(A); or

(b) The cash payment pursuant to QRS
469.633 (3)(a)(B).

(3} An investor-owned utility that has
adopted an approved residential energy con-
servation services program under the Na-
tional Energy Conservation Policy Act
(Public Law 95-619, as amended on November
1, 1981) or signed an energy conservation
agreement with the Bonneville Power Ad-
ministration of the United States Department
of Energy for a residential weatherization
program under section 6(a) of the Pacific
Northwest Electric Power Planning and
Conservation Act (Public Law 96-501, as
adopted December 5, 1980) that is determined

-by the commission to meet or exceed the re-

quirements in ORS 469.633 and 469.641 shall
not be required to submit a separate pro-
gram. However, the provisions of ORS
469.637, 469.639, 469.643 and 469.645 never-
theless shall be applicable.

(4) In addition to the residential energy
conservation program required in ORS
469.633, an investor-owned utility may offer
other energy conservation programs if the
commission determines the programs will

promote cost-effective energy conservation.
{1981 <778 §7; 1991 .78 52

469.636 Additional financing program
by investor-owned utility for rental
dwelling, In addition to the residential en-
ergy conservation program approved under
ORS 469.633, an investor-owned utility may
offer an additional financing program for en-
ergy conservation measures for a dwelling
owner who rents the dwelling to a tenant
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whose dwelling unit receives energy for
space heating from the investor-owned util-
ity. The financing program may consist, at a
minimum, of either of the following:

(1) Offering low-interest loans to fund the
entire cost of installed energy conservation
measures up to $5,000 per dwelling unit. In
addition to the loan sugsidy provided under
ORS 469.633 (3), the loan shall be further
subsidized by applying the present value to
the public utility of the tax credit received
under ORS 469.185 to 469.225. Any portion
of the present value of the tax credit shall
accrue to the dwelling owner rather than to
the investor-owned utility.

(2) Offering cash payments in addition to

the cash payments required in ORS 469.633

(3). The additional cash payment shall be
equal to the present value of the tax credit

received under ORS 469.185 to 469.225. [1985
¢.745 §11; 1989 c.765 591

469.637 Energy conservation part of
utility service of investor-owned utility.
The provision of energy conservation meas-
ures to a dwelling shall be considered part
of the utility service rendered by the
investor-owned utility. (1981 ¢778 §4]

469.639 Billing for energy conservation
measures. (1) Except as provided in sub-
section (2) of this section, the commission
may require as part of an investor-owned
utility residential energy conservation pro-
gram that, for dwelling owmers with ap-
proved credit, the utility add to the periodic
utility bill for the owner-occupied dwelling
for which energy conservation measures
have been provided pursuant to ORS 469.631
to 469.645 an amount agreed to between the
dwelling owner and the investor-owned util-
ity.

(2) The commission shall allow an
investor-owned utility to charge or bill a
dwelling owner separately from the periodic
utility bill for energy conservation measures
provided pursuant to ORS 469.631 to 469.645
if that utility wishes to do so. {1981 778 §5]

469.641 Conditions for cash payments
to dwelling owner by investor-owned
utility. Except as provided in section 31,
chapter 778, Oregon Laws 1981, an investor-
owned utility shall not make a cash payment
to a dwelling owner for energy conservation
measures unless:

(1) The measures were provided in the
dwelling on or after November 1, 1981; and

(2) The measures will not be paid for
with other investor-owned utility grants or
loans. [1981 €778 §6; 1991 c.877 §39]

469.643 Formula for  customer
charges. The commission shall adopt by rule
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4 formula under which the investor-owned
utility shall charge all customers to recover:

(1) The cost to the investor-owned utility
of the services required to be provided under
ORS 469.633; and

(2) Any bad debts, including casualty
losses, attributable to dwelling owner default
on a loan for energy conservation measures.
[1981 778 §8} :

469.645 Implementation of program by
investor-owned utility. After the commis-
sion has approved the residential energy
conservation program of an investor-owned
utility required by ORS 469.633, the
investor-owned utility promptly shall imple-
ment that program. {1981 c.778 §9]

{Publicly Owned Utilities)

469.649 Definitions for ORS 469.649 to
469.659. As used in ORS 469.649 to 469.659:

(1) “Administrator” means the adminis-
trator of the Office of Energy. ‘

(2) “Cash payment” means a payment
made by the publicly owned utility to the
dwelling owner or to the contractor on be-
half of the dwelling owner for energy con-
servation measures.

(3) “Commercial lending institution®
means any bank, mortgage banking company,
trust company, savings bank, savings and
loan association, credit union, national
banking association, federal savings and loan
association or federal credit union maintain-
ing an office in this state. '

(4) “Cost-effective” means that an energy
conservation measure that provides or saves
a specific amount of energy during its life
cycle results in the lowest present value of
delivered energy costs of any available alter-
native. However, the present value of the
delivered energy costs of an energy conser-
vation measure shall not be treated as
greater than that of a nonconservation en-
ergy resource or facility unless that cost is
greater than 110 percent of the present value
of the delivered energy cost of the noncon-
servation energy resource or facility.

(5) “Dwelling” means real or personal
property within the state inhabited as the
principal residence of a dwelling owner or a
tenant. “Dwelling” includes a manufactured
dwelling as defined in ORS 446.003, a floating
home as defined in ORS 830.700 and a single
unit in multiple-unit residential housing.
“Pwelling” does not include a recreational
vehicle as defined in ORS 446.003.

(6) “Dwelling owner” means the person:

(a) Who has legal title to a dwelling, in-
cluding the mortgagor under a duly recorded
mortgage of real property, the trustor under
a duly recorded deed of trust or a purchaser
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under a duly recorded contract for the pur-
chase of real property; and ,

{b) Whose dwelling reccives space heat-
ing from the publicly owned utility.

(7) “Energy audit” means:

{(a) The measurement and analysis of the
heat loss and energy utilization efficiency of
a dwelling;

(b) An analysis of the energy savings and
dollar savings potential that would result
from providing energy conservation measures
for the dwelling;

(c) An estimate of the cost of the energy
conservation measures that includes:

(A) Labor for the installation of items
designed to improve the space heating and
energy utilization efficiency of the dwelling;
and

(B) The items installed; and

{d) A preliminary assessment, including
feasibility and a range of costs, of the poten-
tial and opportunity for installation of:

(A} Passive solar space heating and solar
domestic water heating in the dwelling; and

(B) Solar swimming pool heating, if ap-
plicable. '

(8) “Energy conservation measures”
means measures that include the installation
of items and the items installed to improve
the space heating and energy utilization effi-
ciency of a dwelling. These items include,
but are not limited to, caulking, weath-
erstripping and other infiltration preventa-
tive materials, ceiling and wall insulation,
crawl space insulation, vapor barrier materi-
als, timed thermostats, insulation of heating
ducts, hot water pipes and water heaters in
unheated spaces, storm doors and windows,
double glazed windows and dehumidifiers.

“Energy conservation measures” does not in-

clude the dwelling owner’s own labor.

(9} “Publicly owned utility” means a
utility that: ‘

(a) Is owned or operated in whole or in
part, by a municipality, cooperative associ-
ation or people’s utility district; and

(b) Distributes electricity.

(10) “Residential customer” means a
dwelling owner or tenant who is billed by a
publicly owned utility for electric service re-
ceived at the dwelling.

{11) “Space heating” means the heating
of living space within a dwelling.

(12) “Tenant” means a tenant as defined
in ORS 90.100 or any other tenant. [1981 ¢.778
§10; 1989 c.648 §67; 1995 551 §14)

469.651 Publicly owmed utility pro-
gram. Within 30 days after November I,
1981, each publicly owned utility shall sub-
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mit te the administrator of the Office of En-
ergy a residential  energy  conservation
program that:

(1) Makes available to all residential
customers of the utility information about:

(a) Energy conservation measures; and

{b) Energy conservation measure financ-
ing available to dwelling owners.

(2} Provides within 60 days of a request
by a residential customer of the publicly
owned utility or a dwelling owner, assistance
and technical advice concerning various
methods of saving energy in that customer’s
or dwelling owner’s dwelling including, but

not limited to, an energy audit of the cus-

tomer’s or dwelling owner’s dwelling.

(3} Provides financing for cost-effective
energy conservation measures at the request
of a dwelling owner who occupies the dwell-
ing as a residential customer or rents the
dwelling to a tenant who is a residential
customer. The financing program shall give
the dwelling owner a choice between a cash
payment and a loan. The dwelling owner may
not receive both a cash payment and a loan.
Completion of an energy audit of the dwell-
ing offered under the program required by
this section or described in ORS 469.685 shall
be a condition of eligibility for either a cash
payment or a loan. The financing program
shall provide:

(a) The following minimum levels of as-
sistance:

(A) A loan for a dwelling owner with ap-
proved credit upon the following terms:

(i) A principal amount of up to $4,000; or

(ii) An interest rate that does not exceed
six and one-half percent annually; and

(1i1) A reasonable repayment period that
does not exceed 10 years; and

(B) A cash payment to a dwelling owner
eligible under ORS 469.657 for the lesser of:

(i) Twenty-five percent of the cost of the
energy conservation measures provided in
the dwelling; or .

(ii) $350;
(b) That an otherwise eligible dwelling

owner may obtain up to $4,000 in loans or
$350 in cash payments for each dwelling;

(c) That there may be up to $4,000 in
loans or $350 in cash payments for each
dwelling;

(d} That a change in ownership of a
dwelling shall not prevent the new dwelling
owner from obtaining a loan or a cash pay-
ment for energy conservation measures for
the newly acquired dwelling under circum-
stances including, but not necessarily limited
to, when: :
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(A) The new dwelling owner chooses the
same financing option chosen by the previous
dwelling owner who obtained financing un-
der ORS 469.649 to 469.659; and

(B) The amount of the financing is within
the limit for that dwelling prescribed in par-
agraph (c) of this subsection;

{e) If the publicly owned utility so deter-
mines, that energy conservation measures for
any of the following building and improve-
ment activities may not be financed under
the financing program:

(A) Construction of a new dwelling; or

(B) If the construction increases or oth-
erwise changes the living space in the
dwelling:

{i) An addition or substantial alteration;
or

(ii) Remodeling; and

(f) If the publicly owned utility so deter-
mines, that no cash payment shall be allowed
or paid for the cost of energy conservation

measures provided more than one year before
the date of the application for payment,

{4) Provides for verification through a
reasonable number of inspections that energy
conservation measures financed by the pub-
licly owned utility are installed. The verifi-
cation provisions of the residential energy
Cflnservation program shall further provide
that:

(a) An installation shall be performed in
such a worlananlike manner and with such
materials as to satisfy prevailing industry
standards; and

{b) The publicly owned utility shall pro-
vide a post-installation inspection upon the
dwelling owner’s request.

(5) Provides, upon the dwelling owner’s
request, information relevant to the specific
site of a dwelling with access to:

{a) Water resources that have hydroelec-
tric potential;

(b)Y Wind, which means the natural

movement of air at an annual average speed
of at least eight miles an hour; or

(c) A resource area known to have
geothermal space-heating potential.

(6) Provides that the publicly owned util-
ity will mail to a dwelling owner an offer to
provide energy conservation measures in ac-
cordance with ORS 469.649 to 469.659 when
a tenant who is the residential customer:

{a) Requests that the offer be mailed to
the dwelling owner; and

{b) Furnishes the dwelling owner’s name
and address with the request. [1981 c778 §11]

469.652 Contributions for urban and
community forest activities by customers
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of publicly owned utilities; uses. (1) Pub-
licly owned utilities may establish a system
to allow customers of publicly owned utilities
to voluntarily contribute an amount that is
to be used for urban and community forest
activities within the area served by the util-
ity. The amount shall be in addition to the
customer’s utility bill,

(2) The utility shall pay to the State
Forester the amount designated under sub-
section (1} of this section. The State Forester
shall deposit the moneys collected under this
section into the Urban and Community
Forestry Subaccount established under ORS
526.060,

(3) The State Forester shall use the
moneys collected under this section for ur-
ban and community forest activities. The
State Forester by rule, in consultation with
local utilities, shall establish guidelines to
distribute moneys collected under this sec-
tion through the Urban and Community
Forestry Assistance Program. The guidelines
shall include a requirement that moneys are
distributed for energy conservation, by
means of tree plantings, care and mainte-
nance.

(4) A utility shall not use more than 16
percent of the moneys collected under this
section for administrative expenses. The
State Forester shall not use more than 16
percent of the moneys collected under this
section for administrative expenses.

(5) As used in this section, “urban and
community forest activities” means activities
that promote cost-effective energy conserva-
tion. These activities may include the plant-
ing, managing and maintaining of residential,
street and park trees on public and private
land. [1993 c.388 §4i

Note: See note under 469.634.

469.653 Alternative program of pub-
licly owned utility. (1) A publicly owned
utility may meet the program submission re-
quirements of ORS 469.651 by submitting
only the portions of its residential energy
conservation program that are added to or
revised in its program approved under sec-
tion 4, chapter 887, Oregon Laws 1977, in
order to make that earlier program fulfill the
requirements of ORS 463,651

(2) A publicly owned utility shall offer a
dwelling owner a financing program for
cost-effective energy conservation measures
that includes the option of a cash payment
or a loan unless the publicly owned utility
offers another financing program that meets
or exceeds the program required in ORS
469.651 (3). A program shall be considered to
meet or exceed the program required in ORS
469.651 (3) when it includes a financial in-
centive to the residential customer with a
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present value on November 1, 1981, that is
equal to or greater than the present value of
the larger of:

{a) The loan subsidy pursuant to QRS
469,651 (3)aXA); or

(b) The cash payment pursuant to ORS
469.651 (3)a)}B). :

(3) A publicly owned utility whose gov-
erning body has adopted an approved resi-
dential energy conservation services program
under the National Energy Conservation
Policy Act (Public Law 95-619, as amended
on November 1, 1981) or signed an energy
conservation agreement with the Bonneville
Power Administration of the United States
Department of Energy for a residential
weatherization program under section 6(a) of
the Pacific Northwest Electric Power Plan-
ning and Conservation Act (Public Law
96-501, as adopted December 5, 1980) that
meets or exceeds the requirements of QRS
469.651 and 469.657 shall not be required to
submit a separate program. However, the
provisions of QRS 469.655 and 469.659 never-
theless shall be applicable. [1981 ¢.778 §14]

469.655 Energy conservation as part
of utility service of publicly owned utility.
The provision of energy conservation. meas-
ures to a dwelling shall be considered part
of the utility service rendered by the publicly
owned utility. [1981 778 §12]

469.6507 Conditions for cash payments
to dwelling owner by publicly owned util-
ity. Except as provided in section 31, chapter
778, Oregon Laws 1981, a publicly owned
utility shall not make a cash payment to a
dwelling owner for energy conservation
measures unless:

(1) The measures were provided in the
dwelling on or after November 1, 1981,

(2) The measures will not be paid for

- with other publicly owned utility grants or

loans. {1981 778 §13; 1991 c.877 8§40

469.659 Implementation by publicly
owned utility. After the publicly owned

utility has submitted to the administrator of

the Office of Energy the residential energy
conservation program required by ORS
469.651, the publicly owned utility promptly
shall implement that program. {1981 c.778 §15]

(Oil Dealers)

469.673 Definitions for ORS 469.673 tc
469,683. As used in ORS 469.673 to 469.683:

{1) “Administrator” means the adminis-
trator of the Office of Energy.

(2) “Cash payment” means a payment
made by the Office of Energy to the dwelling
owner or to the contractor on behalf of the
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dwelling owner for energy conservation
measures.

(3) “Commercial lending institution”
means any bank, mortgage banking company,
trust company, savings bank, savings and
loan association, credit union, national
banking association, federal savings and loan
association or federal credit union maintain-
ing an office in this state.

(4) “Cost-effective” means that an energy
conservation measure that provides or saves
a specific amount of energy during its life
cycle results in the lowest present value of
delivered energy costs of any available alter-
native. However, the present value of the
delivered energy costs of an energy conser-
vation measure shall not be treated as
greater than that of a nonconservation en-
ergy resource or facility unless that cost is
greater than 110 percent of the present value
of the delivered energy cost of the noncon-
servation energy resource or facility.

(8) “Dwelling” means real or personal
property within the state inhabited as the
principal residence of a dwelling owner or a
tenant. “Dwelling” includes a manufactured
dwelling as defined in ORS 446.008, a floating
home as defined in ORS 830.700 and a single
unit in multiple-unit residential housing.
“Dwelling” does not include a recreational
vehicle as defined in ORS 446.003.

(6) “Dwelling owner” means the person:

(a) Who has legal title to a dwelling, in-
cluding the mortgagor under a duly recorded
mortgage of real property, the trustor under
a duly recorded deed of trust or a purchaser
under a duly recorded contract for the pur-
chase of real property; and

(b} Whose dwelling receives space heat-
ing from a fuel oil dealer.

(7} “Energy audit” means:

{(a) The measurement and analysis of the
heat loss and energy utilization efficiency of
a dwelling;

(b) An analysis of the energy savings and
dollar savings potential that would result
from providing energy conservation measures
for the dwelling;

(c) An estimate of the cost of the energy
conservation measures that includes:

(A} Labor for the installation of items
designed to improve the space heating and
energy utilization efficiency of the dwelling;
and

(B) The items installed; and

(d) A preliminary assessment, including
feasibility and a range of costs, of the poten-
tial and opportunity for installation of:

(A) Passive solar space heating and solar
domestic water heating in the dwelling; and
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(B) Solar swimming pool heating, if ap-
plicable.

(8) “Energy conservation measures”
means measures that include the installation
of items and the items installed that are pri-
marily designed to improve the space heating
and energy utilization efficiency of a dwell-
ing. These items include, but are not limited
to, caulking, weatherstripping and other in-
filtration preventative materials, ceiling and
wall insulation, crawl space insulation, vapor
barrier materials, timed thermostats, insu-
lation of heating ducts, hot water pipes and
water heaters in unheated spaces, storm
doors and windows, double glazed windows,
and dehumidifiers. “Energy conservation
measures” does not include the dwelling
owner’s own labor. '

(9) “Fuel cil dealer” means a person, as-
sociation, corporation or other form of or-
ganization that supplies fuel oil at retail for
the space heating of dwellings.

(10} *Office of Energy” means the Office
of Energy created under ORS 469.030.

(11) “Residential customer” means a
dwelling owner or tenant who is billed by a
fuel oil dealer for fuel oil service received at
the dwelling.

(12} “Space heating” means the heating
of living space within a dwelling.

(13} “Tenant” means a tenant as defined

in ORS 90.100 or any other tenant. . [1981 c.778
§16; 1987 ¢.749 §8; 1989 c.648 §68; 1995 c551 §15]

469.675 0il dealer program. Within 30
days after November 1, 1981, each fuel oil
dealer shall submit for the approval of the
administrator of the Office of Energy a resi-
dential energy conservation program that, to
the administrator’s satisfaction:

(1) Makes available to all residential
customers of the fuel oil dealer information
about: .

(a) Energy conservation measures; and

(b) Energy conservation measure financ-
ing available to dwelling owners.

(2) Provides within 60 days of a request
by a residential customer of the fuel oil
dealer or a dwelling owner, assistance and
technical advice concerning various methods
of saving energy in that customer’s or dwell-
ing owner’s dwelling including, but not lim-
ited to, an energy audit of the customer’s or
dwelling owner’s dwelling. [1981 ¢778 §i7]

469.677 Contracts for information, as-
sistance and technical advice; standards
for energy audits. (1) The administrator of
the Office of Energy shall contract and a fuel
0il deater may rely upon the administrator to
contract for the information, assistance and

technical advice required to be provided by
a fuei oil dealer under ORS 469.675.

(2) The administrator shall adopt stan-
dards for energy audits required under ORS
469.675 by rule in accordance with the rule-

making provisions of ORS 183.310 to 183.550.
[1981 ¢.778 §18]

469.679 Implementation by fuel dealer.
After the administrator of the Office of En-
ergy has approved the residential energy
conservation program of a fuel oil dealer re-
quired by ORS 469.675, the fuel oil dealer

promptly shall implement that program. [1981
c.778 §19|

469.681 Petroleum supplier assess-
ment; computation; effect of failure to
pay; interest. (1) Each petroleum supplier
shall pay to the Office of Energy annually its
share of an assessment to fund:

(a) Information, assistance and technical
advice required of fuel oil dealers under ORS

© 469.675 for which the administrator of the

Office of Energy contracts under ORS
469.677; and

(b) Cash payments to a dwelling owner
or contractor for energy conservation meas-
ures,

(2) The amount of the assessment re-
quired by subsection (1) of this section shall
be determined by the administrator in a
manner consistent with the method pre-
scribed in ORS 469.421. The aggregate
amount of the assessment shall not exceed
$400,000. In making this assessment, the ad-
ministrator shall exclude all gallons of
distillate fuel oil sold by petroleum suppliers
that are subject to the requirements of sec-
tion 3, Article IX of the Oregon Constitution,
ORS 319.020 or 319.530.

{3) If any petroleum supplier fails to pay
any amount assessed to it under this section
within 30 days after the payment is due, the
Attorney General, on behalf of the Office of
Energy, may institute a proceeding in the
circuit court to collect the amount due.

{4) Interest on delinquent assessments
shall be added to and paid at the rate of one
and one-half percent of the payment due per
month or fraction of a month from the date
the payment was due to the date of payment.

(5) The assessment required by sub-
section (1) of this section is in addition to
any assessment required by ORS 469.421 (8),
1.'51'nd any other fee or assessment required by
aw.

(6) As used in this section, “petroleum
supplier” means a petroleum refiner in this
state or any person engaged in the wholesale
distribution of distillate fuel oil in the State
of Oregon. [1981 ¢778 §23; 1983 c273 §3; 1987 ¢450
83; E}QSQ ¢.88 §6; 1993 c434 §1; 1993 c.569 §29; 1995 .78
§289
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469.683 Gil-Heated Dwellings Energy
Audit Aecount. (1) There is established,
separate and distinct from the General Fund,
the Qil-Heated Dwellings Energy Audit Ac-
count. Moneys deposited in the account un-
der subsections (2) to (5} of this section sghall
be used to pay the cost of the information,
assistance and technical advice required of
fuel oil dealers under ORS 469.675 for which
the administrator of the Office of Energy
contracts under ORS 469.677.

{2) The Office of Energy shall pay into
the State Treasury all assessment moneys
received by the Office of Energy under ORS
469.681 during the preceding calendar month.
The State Treasurer shall deposit the moneys
to the credit of the Oil-Heated Dwellings
Energy Audit Account.

(3) The moneys in the Oil-Heated Dwell-
ings Energy Audit Account are continuously
appropriated to the Office of Energy for the
purpose of:

(a) Paying the cost of information, as-
sistance and technical advice required of fuel
oil dealers under ORS 469.675 for which the
administrator contracts under ORS 469.677,
and

{(b) Providing cash payments to a dwell-
ing owner or contractor for energy conser-
vation measures.

(4) Notwithstanding ORS 293.140, any in-
terest attributable to moneys in the Oil-
Heated Dwellings Energy Audit Account
shall accrue to that account.

(8} The Office of Energy shall keep a re-
cord of all moneys deposited in the Oil-

Heated Dwellings Energy Audit Account.
(1981 ¢.778 §§24,25; 1989 c.066 §55; 1993 c.434 §2]

(Miscellaneous)

469.685 Use of earlier energy audit. A
dwelling owner served by an investor-owned
utility, as defined in ORS 469.631, or a pub-
licly owned utility, as defined in ORS
469,649, who applies for financing under the
provisions of ORS 316.744, 317.386, 318,090
and 469.631 to 469.687, may use without ob-
taining a new energy audit an energy audit
obtained from an energy supplier under
chapter 887, Oregon Laws 1977, or a public
utility under chapter 8389, Oregon Laws 1977,
before November 1, 1981. {1981 c.778 §30]

469.687 Title for ORS 469.631 to
469.687. ORS 316.744, 317.386, 318.090 and
469.631 to 469.687 shall be known as the
Oregon Residential Energy Conservation
Act. [1981 c. 778 §1]
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{(Single Family Residence)

469,700 Energy efficieney ratings;
publie information; “single family resi-
dence” defined. (1) The Building Codes
Structures Board, after public hearing, shall
adopt a recommended voluntary energy effi-
clency rating system for single family resi-
dences and provide the Office of Energy with
a copy thereof.

(2) The rating system shall provide a sin-
gle numerical value or other simple concise
means to measure the energy efficiency of
any single family residence, taking into ac-
count factors including, but not limited to,
the heat loss characteristics of ceilings,
walls, - floors, windows, doors and heating
ducts.

{3} Upon adoption of the rating system
under subsections (1) and (2} of this section,
the Office of Energy shall publicize the

~availability of the system, and encourage its

voluntary use in real estate transactions.

(4) As used in subsections (1) to (3} of
this section, “single family residence” means
a structure designed as a residence for one
family and sharing no common wall with an-

other residence of any type. 1977 413 §§1.23;
1993 c.744 §113]

(Low Interest Loans)

469.710 Definitions for ORS 469,710 to
469.720. As used in ORS 469.710 to 469.720
and in section 28, chapter 894, Oregon Laws
1981, unless the context requires otherwise:

. (1) “Annual rate” means the yearly in-
terest rate specified on the note, and is not
the annual percentage rate, if any, disclosed
to the applicant to comply with the federal
Truth in Lending Act.

{2) “Commercial lending institution”
means any bank, mortgage banking company,
trust company, savings bank, savings and
loan association, credit wunion, naticnal
banking association, federal savings and loan
association or federal credit unton maintain-
ing an office in this state,

(3) “Cost-effective” means that an energy

conservation measure that provides or saves

a specific amount of energy during its life
cycle results in the lowest present value of
delivered energy costs of any available alter-
native. However, the present value of the
delivered energy costs of an energy conser-
vation measure shall not be treated as
greater than that of a nonconservation en-
ergy resource or facility unless that cost is
greater than 110 percent of the present value
of the delivered energy cost of the noncon-
servation energy resource or facility.
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(4) “Dwelling” means real or personal
property within the state inhabited as the
principal residence of a dwelling owner or a
tenant. “Dwelling” includes a manufactured
dwelling as defined in ORS 446.003, a floating
home as defined in ORS 830.700 and a single
unit in multiple-unit residential housing.
“Dwelling” dees not include a recreational
vehicle as defined in ORS 446.003.

{5) “Dwelling owner” means the person
who has legal title to a dwelling, including
the mortgagor under a duly recorded mort-
gage of real property, the trustor under a
duly recorded deed of trust or a purchaser
under a duly recorded contract for purchase
of real property.

(6} “Energy audit” means:

{a) The measurement and anélysis of the
heat loss and energy utilization efficiency of
a dwelling;

{b) An amalysis of the energy savings and
dollar savings potential that would result
from providing energy conservation measures
for the dwelling;

(c) An estimate of the cost of the energy
conservation measures that includes:

(A) Labor for the installation of items
designed to improve the space heating and
engrgy utilization efficiency of the dwelling;
an

(B) The items installed; and

(d) A preliminary assessment, including
feasibility and a range of costs, of the poten-
tial and opportunity for installation of:

(A) Passive solar space heating and solar
domestic water heating in the dwelling; and

“ (B) Solar swimming pocl heating, if ap-
plicable. .

(7) “Energy conservation measures”
means measures that include the installation
of items and the items installed that are pri-
marily designed to improve the space heating
and energy utilization efficiency of a dwell-
ing. These items include, but are not limited
to, caulking, weatherstripping and other in-
filtration preventative materials, ceiling and
wall insulation, crawl space insulation, vapor
barrier materials, timed thermostats, insu-
lation of heating ducts, hot water pipes and
water heaters in unheated spaces, storm
doors and windows, double glazed windows
and dehumidifiers. “Energy conservation
measures” does not include the dwelling
owner’s own labor.

(8) “Finance charge” means the total of
all interest, loan fees and other charges re-
lated to the cost of obtaining credit and in-
cludes any interest on any loan fees financed
by the lending institution.
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(9) “Fuel oil dealer” means a person, as-
sociation, corporation or any other form of
organization that supplies fuel oil at retail
for the space heating of dwellings.

(10) “Residential fuel oil customer”
means a dwelling owner or tenant who is
billed by a fuel oil dealer for fuel oil service
for space heating received at the dwelling.

(11) “Space heating” means the heating
of living space within a dwelling.

(12) “Wood heating resident” means a
person whose primary space heating is pro-

vided by the combustion of wood. [1981 c.894
5§22; 1987 ¢.749 §5; 1989 c.648 §69]

469.715 Low interest loans for cost-
effective energy conservation; rate. (1)
Dwelling owners who are or who rent to
residential fuel oil customers, or who are or
who rent to wood heating residents, shall be
eligible for low-interest loans for cost-
effective energy conservation measures
through commercial lending institutions.

{2) The annual rate shall not exceed six
and one-half percent annually for loans pro-
vided by commercial lending institutions to
dwelling owners who are or who rent to res-
idential fuel oil customers, or who are or
who rent to wood heating residents for the
purpose of financing energy conservation
measures pursuant to ORS 469.710 to 469.720.
{1981 ¢.894 §§23,24; 1987 c.749 §6]

469,717 When installation to be com-
pleted. (1) Installation of the energy conser-
vation measures must be completed within
90 days after receipt of loan funds. The Of-
fice of Energy may provide an inspection at
the owner’s request.

(2) Notwithstanding the provisions of
subsection (1) of this section, the Office of
Energy may inspect installation of energy
conservation measures to verify that all loan
or other state subsidy funds have been used
for energy conservation measures recom-
mended in the audit, that installation has
been performed in a workmanlike manner
and that materials used satisfy prevailing in-
dustry standards. If requested to do so by the
Office of Energy, the dwelling owner shall
provide the Office of Energy with copies of
receipts and any other documents verifying

the cost of energy conservation measures.
(1987 ¢.749 §3]

469.719 Eligibility of lender for tax
credit not affected by owner’'s failure. El-
igibility of the lender for any tax credit un-
der section 28, chapter 894, Oregon Laws
1981, shall not be affected by any dwelling
owner’s failure to use the loan for qualifying
energy conservation measures. [1987 ¢.749 §4]

469.720 Energy audit required; per-
mission to inspect required; owner not to
reccive other incentives. (1) A dwelling
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owner who is or who rents to a residential
fuel oil customer or who is or who rents to
a wood heating resident, may not apply for
low-interest financing under ORS 469.710 to
469,720 unless:

{a) The dwelling owner, customer or res-
ident has first requested and obtained an en-
ergy audit from a fuel oil dealer, a publicly
owned utility or an investor-owned utility or
from a person under contract with the Ore-
gon Office of Energy under ORS 316.744,
317.111, 317.386, 318.090 and 469.631 to
469.687;

(b} The dwelling owner first submits to
the Office of Energy written permission to
inspect the installations to verify that in-
stallation of energy conservation measures
has been made;

{c} The dwelling owner presents to the
lending institution a copy of the energy audit
together with certification that the dwelling
in question receives space heating from fuel
oil or wood and a copy of the written per-
mission to inspect submitted to the Office of
Energy under paragraph (b) of this sub-
section; and

(d) The dwelling owner does riot receive

" any other state incentives for that part of

the cost of the energy conservation measures

~to be financed by the loan.

(2) Any dwelling owner applying for low-
interest financing under ORS 469.710 to
469.720 who is or who rents to a residential
fuel oil customer, or who is or who rents to
a wood heating resident, may use without
obtaining a new energy audit any assistance
and technical advice obtained from an energy
supplier before November 1, 1981, under
chapter 887, Oregon Laws 1977, or from a
public utility under chapter 889, Oregon
Laws 1977, including an estimate of cost for
installation of weatherization materials. [1981
c.854 §§25,26; 1987 749 §7)

(Public Buildings) " .

469.730 Declaration of purpose. It is
the purpose of ORS 469.730 to 469.745 to
promote voluntary measures to conserve en-
ergy in public buildings or groups of build-
ings constructed prior to January 1, 1978,
through the adoption of energy conservation
standards. (1977 853 §1]

469.735 Definitions for ORS 469.730 to
469.745. As used in ORS 469.730 to 469.745,
unless the context requires otherwise:

(1) “Department” means the Department
of Consumer and Business Services.

(2) “Director” means the Director of the
Department of Consumer and Business Serv-
ices.
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{3) *Public building” means any publicly
or privately owned building constructed prior
to January 1, 1978, including the outdoor
areas adjacent thereto, which:

(a) Is open to and frequented by the pub-
lic; or .

(b) Serves as a place of employment. (1977
c.853 §2; 1987 c414 §154; 1993 c.744 §114]

469.740 Energy conservation standards
for public buildings; bases. In accordance
with ORS 183.310 to 183.550 and after con-
sultation with the Building Codes Structures
Board and the Office of Energy, the Director
of the Department of Consumer and Business
Services shall adopt rules establishing energy
conservation standards for public buildings.
The standards shall provide means of meas-
uring and reducing total energy consumption
and shall take into account:

(1) The climatic conditions of the areas
in which particular buildings are located;
and

(2) The three basic systems comprising
any functioning building, which are:

(a) Energized systems such as those re-
quired for heating, cooling, lighting, venti-
lation, conveyance and business equipment
operation.

(b) Nonenergized systems such as floors,
ceilings, walls, roof and windows.

(c) Human systems such as maintenance,
operating and management personnel, ten-

ants and other users. [1977 c.853 §3;, 1987 c.414
§154a; 1993 c.744 §115}

469.745 Voluntary compliance pro-
gram. To provide the public with a guide for
energy conservation, the administrator of the
Office of Energy shall adopt a program for
voluntary compliance by the public with the
standard adopted by the Director of the De-
partment of Consumer and Business Services
under ORS 469.740. [1977 c.853 §4 1987 c.414 §155]

469.750 State purchase of alternative
fuels. (1) Any state agency, board, commis-
sion, department or division that is author-
ized to purchase or otherwise acquire fuel for
the systems providing heating, afr condition-
ing, lighting and the supply of domestic hot
water for public buildings and grounds may
enter into long-term contracts for the pur-
chase of alternative fuels. Sueh contracts
may be for terms not longer than 20 years.

(2) As used in this section:

(a) “Alternative fuels” includes all fuels
other than petroleum, natural gas, coal and
products derived therefrom. The term in-
cludes, but is not limited to, solid wastes or
fuels derived from sclid wastes.
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(b) “Public buildings and grounds” has
the meaning given that term in ORS 276.210.
[1981 c.386 §6i

Note: 469,750 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 469 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

(State Agency Projects)

469,752 Definitions for ORS 469,752 to
469.756. As used in ORS 469.752 to 469.756,
unless the context requires otherwise:

(1) “Office of Energy” means the Office
of Energy created under ORS 469.030.

(2) “Project” means a state agency’s im-
provement of the efficiency of energy use
through comservation, development of cogen-
eration facilities or use of renewable re-
sources. “Project” does not include a plan of
a state agency to improve the efficiency of
energy use in a state rented facility if the
payback period for the project exceeds the
term of the current state lease for that facil-
ity.

(3) “Savings” means any reduction in en-
ergy costs or net income derived from the
sale of energy generated through a project.

{4) “State agency” has the meaning given
that term in ORS 278.005. [1991 c.487 §1; 1993 .86
§1; 1995 ¢.551 §16]

Note: 469.752 to 469.756 were enacted into law by
the Legislative Assembly but were not added to or made
a part of ORS chapter 469 or any series therein by leg-
islative action, See Preface to Oregon Revised Statutes
for further explanation.

469.754 Authority of state agencies to
establish projects; use of savings. (1) State
agencies are authorized to enter into such
contractual and other arrangements as may
be necessary or convenient to design, de-
velop, operate and finance projects on-site at
state owned or state rented facilities. In de-
veloping such projects, state agencies shall
offer a right of first refusal of two months for
conservation and direct use renewable re-
sources and three months for cogeneration
and generating renewable resources to each
local utility providing utility service to the
agency to jointly develop, finance, operate
and otherwise act together in the develop-
ment and operation of such projects. The Of-
fice of Energy shall adopt rules to establish
the procedure by which the right of first re-
fusal shall be administered. In adopting the
rules, the Office of Energy shall insure that
the local utility providing utility service to
the state apency is entitled to the {first right
to negotiate with the state agency and that

the utility is entitled to matech any offer.

made by any other.entity to participate in
the project. The Office of Energy also shall
adopt procedures that insure that the right
to first negotiate and the right to match any
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offer applies to the sale of electrical or steam
output from the project.

(2)(a) For as long as a project established
under ORS 469752 to 469.756 produces
savings:

(A) A state agency’s budget shall not be
cut because of savings due to the project;
and

(B) A state agency shall retain 50 percent
of the net savings to the state agency after
any project debt service.

(b} Savings from a project shall be de-
posited in a revolving fund administered by
the state agency.

{3) A state agency shall spend the
savings under subsection (2) of this section
to increase productivity through:

{a) Energy efficiency projects;

(b) High-tech improvements, such as the
purchase or installation of new desk-top or
lap-top computers or the linkage of comput-
ers into systems or networks; or

(¢} Infrastructure improvements.

{4) The moneys credited to the revolving
fund may be invested and reinvested as pro-
vided m ORS 293.701 to 293.790. Notwith-
standing ORS 293.105 (3) or any other
provision of law, interest or other earnings
on moneys in the revolving fund shall be
credited to the revolving fund.

(5) The remaining 50 percent of net
savings to the state agency after any project
debt service shall be deposited in the General
Fund. : :

(6) Nothing in ORS 469.752 to 469.756
authorizes a state agency to sell electricity
to an entity other than an investor owned
utility, a publicly owned utility, an electric
cooperative utility or the Bonneville Power
Administration.

(7} Nothing in ORS 469.752 to 469.756
limits the authority of a state agency con-
ferred by any other provision of law, or af-
fects any authority, including the authority
of a municipality, to regulate utility service
under existing law. {1991 c.487 §2; 1993 c.86 §2]

Note: See note under 469.752,

469.756 Rules; technical assistance;
evaluations. The Office of Energy in con-
sultation with other state agencies and utili-
ties shall adopt rules, guidelines and
procedures that are necessary to establish
savings for projects and to implement other
provisions of ORS 469.752 to 469.756, includ-
ing, but not limited to, rules prescribing the
procedures- to be followed by an agency in
negotiating with local utilities to develop
agreements suitable for the joint develop-
ment of projects, and procedures to deter-
mine which local utility, if any, shall be
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chosen to jointly develop the project. The

Office of Energy may enter into agreements

under ORS chapter 190 with state agencies

to provide technical assistance in selecting

appropriate projects and to evaluate and de-

i§:(33]rmine energy and cost savings. (1991 c487
Note: See note under 469.752.

PACIFIC NORTHWEST ELECTRIC
POWER AND CONSERVATION
PLANNING COUNCIL

469.800 Oregon participation in Pacific
Northwest Electric Power and Conserva-
tion Planning Council. The State of Oregon
agrees to participate in the formation of the
Pacific Northwest Electric Power and Con-
servation Planning Council pursuant to the
Pacific Northwest Electric Power Planning
and Conservation Act of 1980, Public Law
96-501. Participation of the State of Oregon
in the council is essential to assure adequate
representation for the citizens of Cregon in
decision making to achieve cost-effective en-
ergy conservation, to encourage the develop-
ment of renewable energy resources, to
establish a representative regional power
planning process, to assure the Pacific
Northwest region of an efficient and  ade-
quate power supply and to fulfill the other
purposes stated in section 2 of Public Law
96-601. [1981 c.49 §1}

469805 State members of council;
confirmation; qualifications. (1} The Gov-
ernor, subject to Senate confirmation pursu-
ant to section 4, Article IIl of the Oregon
Constitution, shall appoint two persons to
serve as members of the Pacific Northwest
Electric Power and Conservation Planning
Council for terms of three years.

(2) In making the appointments under
subsection (1) of this section, the Governor
shall consider but is not limited to:

{a) Prior experience, training and educa-
tion as related to the duties and functions of
the council and the priorities contained in
section 4 of Public Law 96-501,

(b} General knowledge of the concerns,
conditions and problems of the physical, so-
cial and economic environment of the State
of Oregon.

{c) The need for diversity of experience
and education related to the functions and
duties of the council and priorities of Public
Law 96-501. :

(3) Of the persons appointed under sub-
section (1) of this section, not more than one
member of the Oregon delegation to the
council shall reside within the boundary of
an area that includes the First and Third
Congressional Districts as described in ORS
188.130 and the Portland, QOregon, Standard
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Metropolitan Statistical Area. (1981 c.49 §2; 1995
c.156 §1

Note: ORS 188.130, which describes the boundaries
of Congressional districts, has been invalidated by order
of the United States District Court. See note appearing
before ORS 188.135. Editorial adjustment of ORS 469.805
to reflect the court order has not been made.

469.810 Conflicts of interest prohib-
ited. (1) A council member, or member of the
council member’s household, as defined in
ORS 244.020, shall not own or have any ben-
eficial interest in any stock or indebtedness
of any utility or direct service industry.

{2) A council member, or a member of a
council member’s household, as defined in
ORS 244.020, shall not be a director, officer,
agent or employee of any utility or direct
service industry.

(3} A council member, or a member of a
council member’s household, as defined in
ORS 244.020, shall not be a director, officer,
agent or employee of or hold any proprietary
interest in any consulting firm which does
business with any utility or direct service
industry.

{4) A council member, or a member of the
council member’s household, as defined in
ORS 244.020, shall not receive any compen-
sation from any utility or direct service in-
dustry arising out of the member’s business,
trade or profession.

{5) A council member shall be considered
a public official and be subject to the pro-
visions of ORS chapter 244, including the re-
porting requirements thereof.

(6) A council member shall be a citizen
of the United States and have been a resi-
dent of the State of Oregon for one year
preceding appointment.

{7) A council member shall not hold any
other elected or appointed public lucrative
office or be principally engaged in any other
business or vocation.

(8) As used in this section:

(a) “Beneficial interest” does not include
an interest in a pension fund, 2 mutual fund
or an insurance fund.

(b) “Consulting firm” means any corpo-
ration, partnership or scle proprietorship
whose principal business is providing per-
sonal services.

(¢} “Utility or direct service industry”
means a utility or direct service industry
customer that purchases electrical energy
directly from the Bonneville Power Adminis-
tration. [1981 ¢.49 §3; 1987 c.566 §23}

469.815 Status of members; duties; at-
tendance at public meetings; technical
assistance. (1) Persons appointed by the
Governor and confirmed by the Senate to
serve as council members shall be considered
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to be full-time state public officials, Council
members shall perform the duties of members
of the council as specified in Public Law
96-501, consistently with the priorities con-
tained in section 4 thereof and as otherwise
provided in state law.

(2) If public meetings are held in the
State of Oregon, pursuant to section 4(g)(1)
of Public Law 96-501, council members must
either attend the meeting or otherwise be-
come familiar with the nature and content
of the meeting.

(3) A council member may request, and
state agencies shall provide, technical assist-
ance to assist the council member in per-

golrming the council member’s duties. {1981 c49
4

469.820 Term; reappointment; va-
cancy. (1) Each council member shall serve
a term ending January 15 of the third year
following appointment. A council member,
except upon removal as provided in ORS
469.830 (2), continues to serve as a member
of the council until a successor is appointed
and confirmed.

(2) A council member is eligible for re-
appointment, subject to Senate confirmation,
but no member shall serve more than three
consecutive terms. A council member who
serves 18 months or more of a term shall be
considered to have served a full term. How-
ever, with respect to the initial term con-
sisting of two years, a council member who
serves 12 months or more shall be considered
to have served a full term.

(3) Within 30 days of the creation of a
vacancy in the position of a council member,
the Governor shall appoint a person to serve
the succeeding term or the remainder of the
unexpired term. However, the Governor need
not appoint a person to serve the remainder
of the unexpired term if the vacancy occurs
within 30 days or less of the expiration of the
term. [1981 c49 §5

469.825 Prohibited activities of mem-
bers. (1) A person who has been a council
member shall not engage in any of the ac-
tivities prohibited by ORS 469.810 (2} and (3),
within one year after ceasing to be a council
member.

(2) A person who has been a council
member shall not appear as a representative
of any party on any matter before the coun-
cil within three years after ceasing to be a
council member.

(3) A person who has been a council

member shall not represent, aid, counsel,
consult or advise for financial gain any per-
son on any matter before the council within
three years after ceasing to be a council
member.
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(4) A person who has been a council
member shall not appear for financial gain
as a representative of or aid, counsel or ad-
vise any party before the council or the
Bonneville Power Administration or commu-
nicate with the council or the Bonneville
Power Administration with the intent to in-
fluence the outcome of any decision on any
matter in which the council member was
substantially and personally involved while
on the council.

(5) Notwithstanding the status of council
members as state officers, the provisions of
18 U.S.C. 207 relating to post-employment
activities shall be considered to be state law
in so far as they do not conflict therewith,
applicable to council members appointed
pursuant to ORS 469.800 to 469.845 and
469.990 (3), regardless of the salary paid to
the council members.

(6) Subsections (2} to (5) of this section
shall not apply to any appearance, attend-
ance, communication or other action on be-
half of the State of Oregon; nor shall
subsections (2) to (5) of this section apply to
an appearance or communication made in
response to a subpoena. [1981 c.49 §6]

469.830 Removal of members; grounds;
procedure. (1) Council members shall serve
at the pleasure of the Governor, except as
provided in subsection (2) of this section.

(2) The Governor shall remove a council
member for the following causes:

(a) Failure to attend three consecutive
council meetings except for good cause.

{b) Conviction of a felony.
(c) Violation of ORS chapter 244.
(d) Violation of ORS 469.810.

(3) Before removal of a council member
by the Governor, the council member shall
be given a written statement of the reasons
for removal and, upon request by the mem-
ber, an opportunity to be heard publicly on
such reasons before the Governor. A copy of
the statement of reasons and a transcript of
the record of the hearing shall be filed with
the Secretary of State. [1981 c.49 §7]

469835 Salary of members; staff. (1)
Each council member shall receive a salary
not to exceed the salary of a member of the
Public Utility Commission, or the maximum
salary authorized under section 4(a)3) of
Public Law 96-501.

(2) Each council member is entitled to
appoint one secretarial staff assistant who

. shall be in the unclassified service. {1981 ¢.49%

§8; 1989 ¢.171 §64]

469.840 Northwest Regional Power and
Conservation Account: uses., (1) There is
established a Northwest Regional Power and
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Censervation Account. Moneys received pur-
suant to Public Law 96-501 shall be placed in
the account,

(2) The account created by subsection (1)
of this section is continuously appropriated
for disbursement to state agencies, including
but not limited to the Public Utility Com-
mission, the Office of Energy, the State De-
partment of Fish and Wildlife and the Water
Resources Department to carry out the pur-
poses of Public Law 96-501, subject to legis-
lative ' approval or limitation by law or
Emergency Board action. (1981 c.49 89 1987 c.158
§99]

469.845 Annual report to Governor
and legislature. Council members shall pre-
pare a report which shall be presented to the
Governor and to the President of the Senate
and the Speaker of the House of Represen-
tatives of the Legislative Assembly on Octo-
ber 1 of each year. The report shall include
a review of the council’s actions during the
prior year. {1981 c.49 §10] :

COMMERCIAL ENERGY
CONSERVATION SERVICES PROGRAM

469.860 Definitions for ORS 469.860 to
469.900. (1) As used in ORS 469.865 to
469.875, 469.900 (1) and (2) and subsection (2)
of this section:

{(a) “Commercial building” means a public
building as defined in ORS 456.746.

(b} “Commission” means the Public Util-
ity Commission.

(¢) “Conservation services” means .pro-
viding energy audits or technical assistance
for energy conservation measures as part of
a program approved under ORS 469.860 to
469.900, ’

(d) “Electric utility” means a public util-
ity, as defined in ORS 757.005, which
produces, transinits, delivers or furnishes
electric power and is regulated by the com-
mission under ORS chapter 757.

(e} “Energy conservation measure”
means a measure primarily designed to im-
prove the efficiency of energy use in a com-
mercial building. “Energy conservation
measures” include, but are not limited to,
improved operation and maintenance meas-
ures, energy use analysis procedures, lighting
system improvements, heating, ventilating
. and air conditioning system modifications,
furnace and boiler efficiency improvements,
automatic control systems including wide
dead band thermostats, heat recovery de-
vices, infiltration controls, envelope weath-
erization, solar water heaters and water
heating heat pumps. :

(2) As used in ORS 469.865 and 469.900
(2), “gas utility” means a public utility, as
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defined in ORS 757.005, which delivers or
furnishes natural gas to customers for heat,
light or power.

(3} As used in ORS 469.880 to 469.895 and
469.900 (3);

(a) “Commercial building” means a public
building as defined in ORS 455.560.

(b) “Conservation services” has the
meaning given in subsection (1) of this sec-
tion.

(¢) “Energy conservation measure” has
the meaning given in subsection (1) of this
section.

(d} “Publicly owned utility” means an
electric utility owned or operated, in whole
or in part, by a municipality, cooperative as-
gg)lcﬁglion or people’s utility district. [1981 ¢708

Note: 469.860 (1) and (2) and 469.863 were enacted
into law by the Legislative Assembly but were not
added to or made a part of ORS chapter 469 or any se-
ries therein by legislative action. See Preface to Qregon
Revised Statutes for further explanation.

469.863 Gas utility to adopt commer-
cial energy audit program. (1) Within 365
days after November 1, 1981, the commission
shall adopt rules governing energy conserva-
tion programs provided by gas utilities under
this section and may provide for coordination
among electric utilities and gas utilities that
serve the same commercial building.

(2) Within 180 days after the effective
date of the rules adopted by the commission
under subsection (1) of this section, each gas
utility shall present for the commission’s ap-
proval a commercial energy audit program
which shall, to the commission’s satisfaction:

(a) Make information about energy con-
servation measures available to any commer-
cial building customer of the gas utility,
upon request;

{b) Regularly notify all customers in
commercial. buildings of the availability of
the services described in this section;

(¢) Provide to any commercial building
customer of the gas utility, upon request, an
on-site energy audit of the customer’s com-
mercial building, including, but not limited
to, an estimate of the cost of the recom-
mended energy conservation measure; and

(d) Set a reasonable time schedule for ef-
fective implementation of the elements set
forth in this section. (1981 ¢.708 8]

Note: See note under 469.360,

469.865 Electric utility to adopt com-
mercial energy conservation services
program. (1) Within 180 days after the
adoption of the rules by the commission un-
der section 2, chapter 708, Oregon Laws
1981, each electric utility shall present for
the commission’s approval a commercial en-

(1995 Edition)



469.870 PUBLIC HEALTH AND SAFETY

ergy conservation services program which
shall, to the commission’s satisfaction:

(a}) Make information about energy con-
servation asailable to any commercial build-
ing customer of the electric utility, upon
request;

(b Regularly notify all customers in
commercial buildings of the availability of
the services described in this section; and

{c) Provide to any commercial building
customer of the electric utility, upon request,
an on-site energy audit of the customer’s
commercial building, including, but not lim-
ited to, an estimate of the cost of the energy
conservation measures.

(2) The programs submitted and approved
under this section shall include a reasonable
time schedule for effective implementation of
the elemenfs set forth in subsection (1} of
this section in the service areas of the elec-
tric utility. [1981 708 §3]

469.870 Application of ORS 469.865,
469.870 and 469.900 (1) to electric utility.
ORS 469.865, 469900 (1) and this section
shall not apply to an electric utility if the
commission determines that its existing com-
mercial energy conservation services pro-
gram meets or exceeds the requirements of
those sections. {1981 708 §4]

469.875 Fee for gas utility audit. The
commission shall determine whether the gas
utility may charge a reasonable fee to the
customer for the energy audit service and, if
so, the fee amount. [1981 <708 §9}

469.878 Alternative fuels program. (1)
An investor-owned utility may offer cash
payments to assist the utility’s commercial
and industrial customers in purchasing al-
ternative fuel fleet vehicles or facilities nec-
essary to operate alternative fuel fleet
vehicles including but not limited to an al-
ternative fuel fleet vehicle refueling station.
The utility may pay the customer the present

value to the utility of the tax credit to which

the customer would bhe entitled under ORS
469.185 to 469.225.

(2) As wsed in this section, “cash pay-
ment” and “investor-owned utility” have the

meanings given those terms in ORS 469.631.
{1991 c.711 §6; 1993 c.18 §123; 1995 ¢.746 §18al

469880 Energy audit program. Each
publicly owned utility serving Oregon shall,
either independently or as part of an associ-
ation, provide an energy audit program for
its commercial customers. The administrator
shall adopt rules governing the commercial
energy audit program established under this
section and may provide for coordination
among electric utilities and gas utilities that

serve the same commercial building 1981
c.7T08 §14; 1987 c.158 §100|
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469.885 Publicly owned utility to adopt
commercial energy audit program; fee. (1)
Within 180 days after the adoption of rules

by the administrator of the Office of Energy -

under ORS 469.880, each publicly owned
utility shall present for the administrator’s
approval a commercial energy audit program
which shall, to the administrator’s satisfac-
tion:

(a) Make information about energy con-
servation available to any commercial build-
ing customer of the publicly owned utility,
upon request;

(b} Regularly notify all customers in
commercial buildings of the availability of
the services described in this section;

(¢) Provide to any commercial building
customer of the publicly owned utility, upon
request, an on-site energy audit of the cus-
tomer’s commercial building, including, but
not limited to, an estimate of the cost of the
energy conservation measures; and

(d) Set a reasonable time schedule for ef-
fective implementation of the elements set
forth in this section.

{2) The commercial energy audit program

submitted under subsection (1) of this section
shall specify whether the publicly owned
utility proposes to charge the customer a fee
for the energy audit and, if so, the fee
amount. (1981 ¢.708 §§15,16]

469.890 Publicly owned utility to adopt
commercial energy conservation pro-
gram; fee. (1) Within 365 days after Novem-
ber 1, 1981, the administrator of the Office
of Energy shall adopt rules governing energy
conservation programs prescribed by ORS
469.895, 469.900 (3) and this section and may
provide for coordination among electric util-
ities and gas utilities that serve the same
commercial building. Within 180 days of the
adoption of rules by the administrator, each
covered publicly owned utility shall present
for the administrator’s approval a commer-
cial energy conservation services program
which shall, to the administrator’s satisfac-
tion:

{a) Make information about energy con-
servation available to all commercial build-
ing customers of the covered publicly owned
utility, upon request; '

(b) Regularly notify all customers in

commercial buildings of the availability of .

the services described in this section; and

(¢) Provide to any commercial building
customer of the covered publicly owned util-
ity, upon request, an on-site energy audit of
the customer’s commercial building, includ-
ing, but not limited to, an estimate of the
cost of energy conservation measures.
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(2) The programs submitted and approved
under this section shall include a reasonable
time schedule for effective implementation of
the elements set forth in subsection (1) of
this section in the service areas of the coy-
ered publicly owned utility.

(3) The commercial energy conservation
services program submitted under sub-
sections (1)} and (2) of this section shall
specify whether the covered publicly owned
utility proposes to charge the customer a fee
for the energy audit and, if so, the fee
amount, [1981 c.708 §§18,19]

469.895 Application of ORS 469.890 to
469,900 to publicly owned utility. (1) ORS
469.890, 469.900 (3) and this section apply in
any calendar year to a publicly owned utility
only if during the second preceding calendar
yvear sales of electric energy by the publicly
owned utility for purposes other than resale
exceeded 750 million kilowatt-hours. For the
purpose of ORS 469.890, 469.900 (3) and this
section, a publicly owned utility with sales
for nonresale purposes in excess of 750
million kilowatt-hours during the second
preceding calendar year shall be known as a
“covered publicly owned utility.”

(2) ORS 469,890, 469,900 (3} and this sec-
tion shall not apply to a covered publicly
owned utility if the administrator of the Of-
fice of Energy determines that its existing
commercial energy conservation services
program 1ineets or exceeds the requirements
of those sections.

(3) Before the beginning of each calendar
year, the administrator shall publish a list
identifying each covered publicly owned util-
ity to which ORS 469.890, 469.900 (3} and this
section shall apply during that calendar year.

(4) Any covered publicly owned utility is
exempt from the requirements of ORS
469.880 and 469.885. [1981 c.708 §17]

469.900 Duty of commission to avoid
conflict with federal requirements. (1) The
commission shall insure that each electric
utility’s commercial energy conservation
services program does not conflict with fed-
eral statutes and regulations applicable to
electric utilities and energy conservatlon in
cominercial buildings.

(2) The commission shall insure that each
gas utility’s commercial energy conservation
services program does not conflict with fed-
eral statutes and regulations applicable to
gas utilities and energy conservation in
commercial buildings,

(3) The administrator of the Office of
Energy shall insure that each covered pub-
licly owned. utility’s commercial energy con-
gervation services program does not conflict
with federal statutes and regulations appli-
cable to covered publicly owned utilities and
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energy conservation in commerciat buildings.
[1981 ¢.708 $§5,10,20]

Note: 469.900 (1) and (2) were enacted into law by
the Legislative Assembly but were not added to or made
a part of ORS chapter 469 or any series therein by leg-
islative action. See Preface to Oregon Revised Statutes
for further explanation.

NORTHWEST INTERSTATE COMPACT
ON LOW-LEVEL RADIOACTIVE
WASTE MANAGEMENT

469,930 Northwest Interstate Compact
on Low-Level Radioactive Waste Man-
agement. The Northwest Interstate Compact
on Low-Level Radioactive Waste Manage-
ment is enacted into law by the State of
Oregon and entered into with all other ju-
risdictions lawfully joining therein in a form
as provided for as follows: .

ARTICLE I
Policvy and Purpose

The party states recognize that low-level
radioactive wastes are generated by essential
activities and services that benefit the citi-
zens of the states. It is further recognized
that the protection of the health and safety
of the citizens of the party states and the
most economical management of low-level
radioactive wastes can be accomplished
through cooperation of the states in mini-
mizing the amount of handling and transpor-
tation required to dispose of such wastes and
through the cooperation of the states in pro-
viding facilities that serve the region. It is
the policy of the party states to undertake
the necessary cooperation to protect the
health and safety of the citizens of the party
states and to provide for the most economical
management of low-level radioactive wastes -
on a continuing basis. It is the purpose of
this compact to provide the means for such
a cooperative effort among the party states
so that the protection of the citizens of the
states and the maintenance of the viability
of the states” economies will be enhanced
while sharing the responsibilities of radioac-
tive low-level waste management.

ARTICLE II
Definitions

As used in this compact:

(1) “Facility” means any site, location,
structure or property used or to be used for
the storage, treatment or disposal of low-
level waste, excluding federal ,waste facili-
ties.

(2) “Low-level waste” means waste mate-
rial which contains radicactive nuclides
emitting primarily beta or gamma radiation,
or both, in concentrations or quantities
which exceed applicable federal or state
standards for unrestricted release. Low-level
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waste does not include waste containing
more than 10 nanocuries of transuranic con-
taminants per gram of material, nor spent
reactor fuel, nor material classified as either
high-level waste or waste which is unsuited
for disposal by near-surface burial under any
applicable federal regulations.

(3) “Generator” means any person, part-
nership, association, corporation or any
other entity whatsoever which, as a part of
its activities, produces low-level radioactive
waste.

(4) *Host state” means a state in which
a facility is located.

ARTICLE III
Regulatory Practices

Each party state hereby agrees to adopt
practices which will require low-level waste
shipments originating within its borders and
destined for a facility within another party
state to conform to the applicable packaging
and transportation requirements and regu-
lations of the host state. Such practices shall
include:

(1) Maintaining an inventory of all gen-
erators within the state that have shipped or
expect to ship low-level waste to facilities in
another party state.

(2) Periodic unannounced mspectlon of
the premises of such generators and the
waste management activities thereon.

(3) Authorization of the containers in
which such waste may be shipped and a re-
quirement that generators use only that type
of container authorized by the state.

(4) Assurance that inspections of the
carriers which transport such waste are
conducted by proper authorities and appro-

priate enforcement action is taken for vio-

lations.

(5) After receiving notification from a
host state that a generator within the party
state is in violation of applicable packaging
or transportation standards, the party state
will take appropriate action to assure that
such violations do not recur. Such action
may include inspection of every individual
low-level waste shipment by that generator.

(6) Each party state may impose fees
upon generators and shippers to recover the
cost of the inspections and other practices
under this Article. Nothing in this Article

shall be construed to limit any party state’s
"~ authority to impose additional or more strin-
gent standards on generators or carriers
than those required under this Article,

ARTICLE 1V
Regional Facilities

(‘1) Facilities located in any party state,
‘other than facilities established or main-
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tained by individual low-level waste genera-
tors for the management of their own
low-level waste, shall accept low-level waste
generated in any party state if such waste
has been packaged and transported according
to applicable laws and regulations,

(2} No facility located in any party state
may accept low-level waste generated outside
of the region comprised of the party states,
except as provided in Article V.

(3) Until such time as paragraph (2) of
this Article takes effect as provided in Arti-
cle VI, facilities located in any party state
may accept low-level waste generated outside
of any of the party states only if such waste
is accompanied by a certificate of compliance
issued by an official of the state in which
such waste shipment originated. Such certif-
icate shall be in such form as may be re-
quired by the host state and shall contain at
least the following:

(a) The generator’s name and address;

(b) A description of the contents of the
low-level waste container;

(¢} A statement that the low-level waste
being shipped has been inspected by the offi-
cial who 1ssued the certificate or by an agent
of the official or by a representative of the
United States Nuclear Regulatory Commis-
sion, and found to have been packaged in
compliance with applicable federal regu-
lations and such additional requirements as
may be imposed by the host state; and

{d) A binding agreement by the state of
origin to reimburse any party state for any
liability or expense incurred as a result of an
accidental release of such waste, during
shipment or after such waste reaches the fa-
cility.

(4) Each party state shall cooperate with
the other party states in determining the ap-
propriate site of any facility that might be
required within the region comprised of the
party states, in order to maximize public
health and safety while minimizing the use
of any one party state as the host of such
facilities on a permanent basis. Each party
state further agrees that decisions regarding
low-level waste management facilities in the
region will be reached through a good faith
process which takes into account the bur-
dens borne by each of the party states as
well as the benefits each has received.

(5) The party states recognize that the
issue of hazardous chemical waste manage-
ment is similar in many respects to that of
low-level waste management. Therefore; in
consideration of the State of Washington al-
lowing access to its low-level waste disposal
facility by generators in other party states,
party states such as Oregon and Idaho which
host hazardous chemical waste disposal fa-
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cilities will allow access to such facilities by
generators within other party states. Nothing
in this compact shall be construed to prevent
any party state from limiting the nature and
type of hazardous chemical or low-level
wastes to be accepted at facilities within its
borders or from ordering the closure of such
facilities, so long as such action by a host
state is applied equally to all generators
within the region comprised of the party
states. :

(6) Any host state may establish a sched-
ule of fees and requirements related to its
facility to assure that closure, perpetual
care, and maintenance and contingency re-
quirements are met, including adequate
bonding.

ARTICLE V
Northwest Low-Level

Waste Compact Committee

The governor of each party state shall
designate one official of that state as the
person responsible for administration of this
compact. The officials so designated shall to-
gether comprise the Northwest low-level
waste compact committee. The committee
shall meet as required to consider matters
arising under this compact. The parties shall
inform the committee of existing regulations
concerning low-level waste management in
their states and shall afford all parties a
reascnable  opportunity to review and com-
ment upon any proposed modifications in
such regulations. Notwithstanding any pro-
vision of Article IV to the confrary, the
committee may enter into arrangements with
states, provinces, individual generators or
regional compact entities outside the region
comprised of the party states for access to
facilities on such terms and conditions as the
committee may deem appropriate. However,
it shall require a two-thirds vote of all such
members, including the affirmative vote of
the member of any party state in which a
facility affected by such arrangement is lo-
cated, for the committee to enter into such
arrangement.

ARTICLE VI

Eligible Parties and Effective Date

(1) Each of the following states is eligible
to become a party to this compact: Alaska,
Hawaii, Idaho, Montana, Oregon, Utah,
Washington and Wyoming. As to any eligible
party, this compact shall become effective
upon enactment into law by that party, but
it shall not become initially effective until
enacted into law by two states. Any party
state may withdraw from this compact by
enacting a statute repealing its approval.

(2) After the compact has initially taken
effect pursuant to paragraph (1) of this Arti-
cle any eligible party state may become a
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party to this compact by the execution of an
executive order by the governor of the state.
Any state which becomes a party in this
manner shall cease to be a party upon the
final adjournment of the next general or
regular session of its legislature or July 1,
1983, whichever occurs first, unless the com-
pact has by then been enacted as a statute
by that state.

(3) Paragraph (2) of Article IV of this
compact shall take effect on July 1, 1983, if
consent is given by Congress. As provided in
Public Law 96-573, Congress may withdraw
its consent to the compact after every five-
year period.

ARTICLE VII
Severability

If any provision of this compact, or its
application to any person or circumstance, is
held to be invalid, all other provisions of this
compact, and the application of all of its
provisions to all other persons and circum-
stances, shall remain valid; and to this end
the provisions of this compact are severable.

[1981 ¢.497 §1]

463.935 State appointee subject to
Senate confirmation. The Oregon appointee
to the Northwest Low-Level Waste Compact
Committee shall be subject to Senate confir-
mation pursuant to section 4, Article III of
the Oregon Constitution. [1981 ¢497 §3]

Note: 469.935 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 469 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation,

469.950 Authority to enter intc inter-
state cooperative agreements to control
power costs and rates. The State of Oregon
shall pursue and may enter into an interstate
cooperative agreement with the states of
Washington, Idaho and Montana for the pur-
pose of making collective efforts to control
Bonneville Power Administration wholesale
power costs and rates by studying and devel-
oping a region-wide response to:

(1) Federal attempts to increase arbitrar-
ily the interest rates on federal funds previ-
ously used to build public facilities in the

Pacific Northwest.

(2) Federal initiatives to sell the
Bonneville Power Administration. '

" (3) Bonneville Power Administration rate
increase and budget expenditure proposals in
excess of their actual needs.

(4) Regional uses of surplus firm power,
including uses by existing or mewly attracted
Pacific Northwest industries, to provide
long-term use of the surplus for job develop-
ment.
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(5) Power transmission intertie access.
[1985 ¢, 780 §1j

Note: 469.950 was enacted into law by the Legisla-
tive Assembly but was not added to or made a part of
ORS chapter 469 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

PENALTIES

469,990 Penalties. (1) In addition to any
penalties under subsection (2) of this section,
a person who discloses confidential informa-
tion in violation of ORS 469.090, willfuily or
with criminal negligence, as defined by ORS
161.085, may be subject to removal from of-
fice or immediate dismissal from public em-
ployment.

(2)Xa) Willful disclosure of confidential
information in violation of ORS 469.090 is
punishable upon conviction, by a fine of not
more than $10,000 or imprisonment for up to
one year, or both, for each offense.

(b} Disclosure of confidential information
in violation of ORS 469.090 with criminal
negligence, as defined by ORS 161.085, is
punishable, upon conviction, by a fine of not
more than $1,000 for each offense.

(3) Any person who violates ORS 469.825
commits a Class A misdemeanor. [1975 c.606
§20; subsection (3} enacted as 1981 c49 §11]

469.991 Penalties for violation of ORS
469228 to 469.298. (1) Violation of any pro-
vision of ORS 469,228 to 469.298 is punish-
able, upon conviction, by a fine of not more
than $500 or by imprisonment in the county
jail for not more than 90 days, or both.

{2) District and justice courts shall have
concurrent jurisdiction with circuit courts in
all prosecutions under ORS 468228 to
469298, (1989 c.926 §40; 1991 c.67 §142

Note: 469.991 was enacted into law by the Legisla-

tive Assembly but was not added to or made a part of '

ORS chapter 469 or any series therein by legislative
action. See Preface to Oregon Revised Statutes for fur-
ther explanation.

469,992 Civil penalties. (1) The adminis-
trator of the Office of Energy or the Energy
Facility Siting Council may impose civil
penalties for violation of ORS 469.300 to
469.619 and 469.930, for violations of rules
adopted under ORS 469.300 to 469.619 and
469.930, or for violation of any site certificate
issued under ORS 469.300 to 469.601. A civil

enalty in an amount of not more than
g25,000 per day for each day of violation may
be assessed.

(2) Violation of an order entered pursu-
ant to ORS 469.550 is punishable upon con-
viction by a fine of $50,000. Each day of
violation constitutes a separate offense.

(3) A civil penalty in an amount not less
than $100 per day nor more than $1,000 per
day may be assessed by the administrator or
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the Energy Facility Siting Council for a
wiliful failure to comply with a subpoena
served by the administrator pursuant to ORS
469.080 (2).

(4) A civil penalty in an amount of not
more than $25,000 per day for each day in
violation of any provision of ORS 469.603 to
469.619 may be assessed by the circuit court
upon complaint of any person injured by the

violation. [Formerly 453.994; 1977 ¢.794 §17; 1981 ¢.707
§13; 1983 c.273 §4; 1987 c.158 §101; 1989 c.6 §12; 1991 c.480
§8]

Note: Sections 17 and 18, chapter 653, Oregon Laws
1991, including amendments by section 8, chapter 480,
Orepgon Laws 1991, provide:

469,992, (1) The administrator of the Office of En-
ergy or the Energy Facility Siting Ceuncil may impose
civil penalties for viclation of ORS 469.300 to 469.619
and 469.930, for violations of rules adopted under ORS
469.300 to 469.619 and 469.930, or for violation of any
site certificate issued under ORS 469.300 o 469.601. A
civil penalty in an amount of not more than $25,000 per
day for each day of violation may be assessed.

(2) Violation of an order entered pursuant to ORS
469550 is punishable upon conviction by a fine of
$50,000. Each day of violation constitutes a separate of-

{ense,

(3) A civil penalty in an amount not less than $100
per day nor more than $1,000 per day may be assessed
by the administrator or the Energy Facility Siting
Council for a willful failure to comply with a subpeena
served by the administrator pursuant to ORS 469.080 {2).

{4} A civil penalty in an amount of not more than
$25,000 per day for each day in violation of any pro-
vision of ORS 469.603 to 469.619 or section 14 of this
1991 Act may be assessed by the circuit court upon
complaint of any person injured by the violation. [1991
¢.653 §17] :

Sec. 18. Sections 12 to 16 of this Act and the
amendments to ORS 469.992 by section 17 of this Act do
not become operative until the Federal Government or
a state that has entered into an agreement under 42
U.S.C. 2021 exempts from regulation or changes the
regulatory status of any radicactive material that is
subject to regulation on January 1, 1989. [1991 ¢.653 §18]

469.994 Civil penalty when contractor
certificate revoked. (1} The administrator
of the Office of Energy may impose a civil
penalty against a contractor if a contractor
certificate 1s revoked under ORS 469.180. The

amount of the penalty shall be equal to the .

total amount of tax relief estimated to have
been provided under ORS 316.116 to pur-
chasers of the system for which a contrac-
tor’s certificate has been revoked.

{2) The Office of Energy may not collect
any of the amount of a civil penalty imposed
under subsection (1) of this section from a
purchaser of the system for which the final
certificate has been revoked. However, the
Department of Revenue shall proceed under
ORS 469.180 (3) to collect taxes not paid by
a taxpayer if the tax credit is ordered for-
feited because of that taxpayer’s fraud or
misrepresentation under ORS 469.180 (1)a).

(3) Civil penalties under this section
shall be imposed as provided in ORS 183.090.
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(4) A penalty recovered under this sec- 11981 c894 §5; 1983 c.346 §5; 1989 c.706 §18; 1989 ¢.880
tion shall be paid into the State Treasury §13a 1991 c734 §38]
and credited to the General Fund and is
available for general governmental expenses.
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89th OREGON LEGISLATIVE ASSEMBLY-1997 Regular Session

Enrolled
House Bill 3283

Sponsored by COMMITTEE ON ENVIRONMENT AND ENERGY

S 00428

AN ACT

Relating to energy facility siting; creating new provisions; ameading ORS 469.310, 469.370, 469.501,
469.503 and 469.505; and declaring an emergency.

Be It Enacted by the People of the State of Oregon:

SECTION 1. ORS 469.310 is amended to read:

469.310. In the interests of the public health and the welfare of the people of this state, it is the
declared public policy of this state that the siting, construction and operation of energy facilities
shail be accomplished in a manner consistent with protection of the public health and safety and in
compliance with the energy policy and air, water, solid waste, land use and other environmental
protection policies of this state. It is, therefore, the purpose of ORS 469.300 to 469.570, 469.590 to
469.619, 469.930 and 469.992 to exercise the jurisdiction of the State of Oregon to the maximum ex-
tent permitted by the United States Constitution and to establish in cooperation with the Federal
Government a comprehensive system for the siting, monitoring and regulating of the location, con-
struction and operation of all energy facilities in this state. It is furthermore the policy of this
state, notwithstanding ORS 469.010 (2)(0 and 469.020 (4), that the need for new generating
facilities, as defined in ORS 469.503, is sufficiently addressed by reliance on competition in
the market rather than by consideration of cost-effectiveness and shall not be a matter re-
quiring determination by the Energy Facility Siting Council in the siting of a generating fa-
cility, as defined in ORS 469.503.

SECTION 2. ORS 469.370 is amended to read:

465.370. (1) Based on its review of the application and the comments and recommendations on
the application from state agencies and local governments, the Office of Energy shall prepare and
issue a draft proposed order on the application.

{2) Following issuance of the draft proposed order, the Energy Facility Siting Council shall hold
one or more public hearings on the application for a site certificate in the affected area and else-
where, as the council considers necessary. Notice of the hearing shall be mailed at least 20 days
before the hearing. The notice shall, at a minimum:

(a) Comply with the requirements of ORS 197.763 (2), with respect to the persons notified;

(b) Include a description of the facility and the facility’s general location;

(¢} Include the name of an agency representative to contact and the telephone number where
additional information may be cbtained;

{(d) State that copies of the application and draft proposed order are available for inspection at
no cost and will be provided at a reasonable cost; and
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(e) State that failure to raise an issue in person or in writing prior to the close of the record
of the public hearing with sufficient specificity to afford the decision maker an oppartunity to re-
spond to the issue precludes consideration of the issue Iin a contested case.

{3) Any issue that may be the basis for a contested case shall be raised not later than the close
of the record at or fellowing the final public hearing prior to issuance of the Office of Energy’s
proposed order. Such issues shall be raised with sufficient specificity to afford the council, the Office
of Energy and the applicant an adequate oppertunity to respond to each issue. A statement of this
requirement shall be made at the commencement of any public hearing on the appiication.

(4) After reviewing the application, the draft proposed order and any testimony given at the
public hearing and after consuiting with other agencies, the Office of Energy shall issue a . oposed
order recommending approval or rejection of the application. The Office of Energy shall issu- public
aotice of the proposed order, that shall include notice of a contested case hearing specifying a
deadline for requests to participate as a party or limited party and a date for the prehearing con-
ference.

{5) Following receipt of the proposed order from the Office of Energy, the council shall conduct
a contested case hearing on the application for a site certificate in accordance with the applicable
provisions of ORS 183.310 to 183.350 and any procedures adapted by the council. The applicant shall
be a party to the contested case. The council may permit any other person to become a party to the
contested case in support of or in opposition to the application only if the person appeared in person
or in writing at the public hearing on the site certificate application. Issues that may be the basis
for a contested case shall be limited to those raised on the record of the public hearing under sub-
section (3} of this section, unless:

{a) The Office of Energy failed to follow the requirements of subsection (2) or (3) of this section;
ar

(b) The action recommended in the proposed order, including any recommended conditions of the
approval, differs materially from that described in the draft proposed order, in which case only new
issues related to such differences may he raised.

{6) If no person requests party status to challenge the Office of Energy’s proposed order, the
proposed order shall be forwarded to the council and the contested case hearing shall be concluded.

(7) At the conclusion of the contested case, the council shall issue a final order, either approv-
ing or rejecting the application based upon the stzndards adopted under ORS 469.501 and any ad-
ditiona! statutes, rules or local ordinances determined to be applicable to the facility by the project
order, as amended. The council shall make its decision by the affirmative vote of at least four
members approving or rejecting any application for a site certificate. The council may amend or
reject the propoesed order, s¢ long as the council provides public notice of its hearing to adopt a
final order, and provides an opportunity for.tke applicant and any party to the contested case to
comment on material changes to the proposed order, including material changes to conditions of
approval resulting from the council’s review. The council’s order shall be considered a final order
for purposes of appeal. '

{8) Rejection or approval of an application, together with any conditions that may be attached
to the certificate, shall be subject to judicial review as provided in ORS 468.403.

(9) The council shall either approve or reject an application for a site certificate:

(a) Within 24 months after filing an application for a nuclear installation, or for a thermal power
plant, other than that described in paragraph (b) of this subsection, with a name plate rating of more
than 200,000 kilowatts;

(b) Within nine months after fling of an application for a site certificate for a combustion tur-
bine power plant, a geothermal-fueled power plant or an underground storage facility for natural
gas;

(c) Within six months after filing an application for a site certificate for an energy facility, if
the applicaticn is:

(A) To expand an existing industrial facility to include an energy facility;

(B) To expand an existing energy facility to achieve a nominal electric generating capacity of
between 25 and 50 megawatis; or

Enrolled House Bill 3283 (HB 3283-A) Page 2



(C) To add injection or withdrawal capacity to an existing underground gas storage facility; or

(d) Within 12 months after filing an application for a site certificate for any gther energy facil-
ity.

(10) At the request of the applicant, the council shall allow expedited processing of an applica-
tion for a site certificate fnr:an energy facility with a generating capacity of less than 100 mega-
Wwatts. No notice of intent shall be required. Following approval of a request for expedited review,
the Office of Energy shall issue a project order, which may be amended at any time. The counci]
shall either approve or reject an application for a site certificate within six months after filing the
site certificate appiication if there are no intervenors in the contested case conducted under sub-
section (5) of this section. If there are intervenors in the contested case, the couneil shall either
APprove or reject an application within nine months after filing the site certificate application, For
purposes of this subsection, the generating capacity of a thermal power plant is the nameplate rat-
ing of the electrical generator proposed to be installed in the plant. For a3 geothermal, wind or solar
facility, the generating capacity is the electrieal generating capacity available for delivery at the

not duplicate the federal agency review. Such coordination shall include, but need not be limited to:
{(a) Elimination of duplicative application, study and reporting requirements; S
{b) Council use of information generated and documents prepared for the federa] agency review;

(c) Development with the federal agency and reliance onp a Jjoint record to address applicable -

council standards;
{d) Whenever feasible, joint hearings and issuance of a site certificate decision in a Hme frame
consistent with the federal agency review; and

{a) The organizational, managerial and technical expertise of the applicant to construct and
operate the proposed facility, : a
(b) Seismic hazards.

(f) Impacts of the facility on historic, cultural or archaeological resources listed on, or deter-
mined by the State Historic Preservation Officer to be eligible for listing on, the National Register
of Historic Places or the Oregon State Register of Historic Properties.

{g) Protection of public health and safety, including Decessary safety devices and procedures,

(h) The accumulation, storage, disposal and transportation of nuclear waste.

(i) Impacts of the facility an recreation, scenic and aesthetic values,

() Reduction of solid waste and wastewater generation to the extent reasonably practicable.
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(k) Ability of the communities in the affected area to provide sewers and sewage treatmert,
water, storm water drainage, solid waste management, housing, traffic safety, police and fire pro-
tection, health ¢are and schools.

(Ly The need for [the] proposed nongenerating (facility] facilities as defined in ORS 469.503,
consistent with the state energy policy set forth in ORS 463.010 and 469.310. The council may
consider least-cost plans when adopting a need standard or in determining whether an ap-
plicable need standard has been met. The council shall not adopt a standard requiring a
showing of need or cost-effectiveness for generating facilities as defined in ORS 469.503. [In
adopting the need standard, the council shall consider all of the costs of the emission from energy fa-
cilities of gases that contribute to global warming. The standard for need shall include but need not
be limited to the following:]

[(A) The council shall accord a conclusive presumption of need for a facility or a facility substan-
tially similar to the proposed facility the cutput of which is identified for acquisition in the short-term
plan of action of an energy resource plan adopted, approved or acknowledged by a municipal utility,
people’s utility district, electrical cooperative or other governmental body that makes or implements
energy policy, if the plan:]

(i) Includes ¢ range of forecasts of electricity demand growth and firm electricity resources over
the planning period using a reasonable method of forecasting;] ]

[(ii) Considers and evaluates a reasonable range of practicable demand and supply resource alter-
natives on a consistent and comparable basis;}

((iif) Includes the development and evaluation of alternative resource plans to meet potential energy
needs over the planning time pertod;] .

Ifiv) Analyzes the unceriainties associcted with alternative resource plans;)

[(v) Aims to minimize total long run resource costs while taking into account reliebility, compat-
ibility with the power system, strategic flexibility and external environmental costs and benefits;]

{(vi) Includes o short-term plan of action,]

[(vii) Is consistent with the energy policy of the state as set forth in ORS 469.010; and]

[(viii) Was adopted, approved or acknowledged after a full, fair and open public participation and
comment process.]

[(B) A least cost plan acknowledged by the Public Utility Commission of Oregon shall be deemed
to comply with the requirements set forth for a plan in subparagraph (A) of this paragraph.]

[{C) For an Oregon municipal utility, people’s utility district or electrical cooperative, the council
shall find a facility is needed if the council determines that the facility is economically prudent gnd
consistent with the state’s energy policy of minimizing long run total resource costs while taking into
account reliability, compatibility with the power system, strategic flexibility and erternal environmental
costs and benefits to replace power purchases available to the utility with the power output from the
facility. ] .

{m) Compliance with the statewide planning goals adopted by the Land Conservation and De-
veiopment Commission as specified by ORS 463.503.

{n) Soil protection.

{0) For energy facilities that emit carbon dioxide, the impacts of those emissions on cli-
mate change. For fossil-fueled power plants, as defined in ORS 469.503, the council shall apply
a standard as provided for by ORS 469.503 (2).

(2) The council may adopt exemptions|, except for coal or nuclear power plants,} from any need
standard adopted under subsection (1XL) of this section if the exemption is consistent with the
state’s energy policy set forth in ORS 469.010 and 4639.310. [In eddition to any other exemption the
council has adopted by rizle prior to July 5, 1995, up to 500 megawatts of natural gos fired focilities
shall be exempt from any need standard if the applications for such facilities are deemed complete on
or before July 1, 1997.]

(3) The council may issue a site certificate for a facility that does not meet one or more of the
standards adopted under subsection (1) of this section if the council determines that the overall
public benefits of the facility outweigh the damage to the resources protected by the standards the
facility does not meet.
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SECTION 4. ORS 469.303 is amended to read:

469.503. [(1)] In crder to issue a site certificate, the Energy Facility Siting Council shall deter-
mine that the preponderance of the evidence on the record supports the following conclusions:

[fe)] (1) The facility complies with the standards adopted by the council pursuant to ORS 469.501
or the overall public benefits of the facility outweigh the damage to the resources protected by the
standards the facility does not meet.

(2) If the energy facility is a fossil-fueled power plant, the energy facility complies with
any applicable carbon dioxide emissions standard adopted by the council or enacted by stat-
ute. Base load gas plants shall comply with the standard set forth in subsection {2)(a) of this
section. Other fossil-fueled power Plants shall comply with any applicabie standard adopted
by the council by rule pursuant to subsection {(2)(b} of this section. Subsections (2)c) and
(d) of this section prescribe the means by which an applicant may comply with the applicable
standard.

{(a) The net carbon dioxide emissions rate of the proposed base load gas plant shall not
exceed 0.70 pounds of earbon dioxide emissions per kilowatt hour of net electric power out-
put, with carbon dioxide emissions and net electric power output measured on a new and
clean basis. Notwithstanding the foregoing, no sooner than two years after the effective date
of this 1997 Act, the council may by rule modify the carbor dioxide emissions standard for
base load gas plants if the council finds that the most efficient stand-alone combined cycle,
combustion turbine, natural gas-fired energy facility that is commercially demonstrated and
operating in the United States has a net heat rate of less than 7,200 Btu per Idlowatt hour
higher heating value adjusted to ISO conditions. In modifying the carbon dioxide emission
standard, the council shaltl determine the rate of carbon dioxide emissions per kilowatt hour
of net electric output of such energy facility, adjusted to ISO conditions, and reset the car-
bon dioxide emissions standard at 17 percent below this rate.

(b) The council shall adopt carbon dioxide emissions standards for other types of fossil-
fueled power plants. Such carbon dioxide emissions standards shall be promulgated by rule.
In adopting or amending such carbon dioxide emissions standards, the council shall consider
and balance at least the following principles, the findings on which shall be contained in the
rule-making record:

(A) Promote facility fuel efficiency;

(B) Promote efficiency in the resource mix;

(C) Reduce net carbon dioxide emissions;

(D} Promote cogeneration that reduces net carbon dioxide emissions; .

(E) Promote innovative technologies and creative approaches to mitigating, reducing or
avoiding carbon dioxide emissions;

(F) Minimize transaction costs;

(G) Include an alternative process that separates decisions on the form and implemen-
tation of oifsets from the final decision on granting a site certificate;

(H) Allow either the applicant or third parties to implement offsets;

(I) Be attainable and economically achievable for various types of power plants;

(J) Promote public participation in the selection and review of offsets;

(K) Promote prompt implementation of offset projects;

(L) Provide for monitoring and evaluation of the Performance of offsets; and

(M) Promote reliability of the regional electric system.,

(¢) The council shall determine whether the applicable carbon dioxide emissions standard
is met by first determining the gross carbon dioxide emissions that are reasonably likely to
result from the operation of the proposed energy facility. Such determination shall be based
on the proposed design of the energy facility. The council shall adopt site certificate condi-
tions to ensure that the predicted carbon dioxide emissions are not exceeded on a new and
clean basis. For any remaining emissions reduction necessary to meet the applicable stand-
ard, the applicant may elect to use any of subparagraphs (A} to (D) of this paragraph, or any
combination thereof. The council shall determine the amount of carbon dioxide emissions
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reduction that is reasonably likely to result from the applicant’s offsets and whether the
resulting net carbon dioxide emissions meet the applicable carbon dioxide emissions stand-
ard. If the council or a court on judicial review concludes that the applicant has not dem-
onstrated compliance with the applicable carbon dioxide emissions standard wunder
subparagraphs (A), (B) or (D) of this paragraph, or any combination thereof, and the appli-
cant has agreed to meet the requirements of subparagraph (C) of this paragraph for amny
deficiency, the council or a court shall find compliance based on such agreement.

(A) The facility will sequentially produce electrical and thermal energy from the same
fuel source, and the thermal energy will be used to displace another source of carbon dioxide
emissions that would have otherwise continued to occur, in which case the couneil shall
adopt site certificate conditions ensuring that the carbon dioxide emissions reduction will
be achieved.

(B) The applicant or a third party will implement particular offsets, in which case the
council may adopt site certificate conditions ensuring that the proposed offsets are imple-
mented but shall not require that predicted levels of avoidance, displacement or
sequestration of carbon dioxide emissions be achieved. The council shall determine the
quantity of carbon dioxide emissions reduction that is reasonably likely to result from each
of the proposed offsets based on the criteria in sub-subparagraphs (i) to (iif) of this subpar-
agraph. In making this determination, the council shall not allow credit for offsets that have
already been allocated or awarded credit for carbon dioxide emissions reduction in another
regulatory setting. In addition, the fact that an applicant or other parties involved with an
offset may derive benefits from the offset other than the reduction of carbon dioxide emis-
sions is not, by itself, a basis for withholding credit for an offset.

(i) The degree of certainty that the predicted quantity of carbon dioxide emissions re-
duction will be achieved by the offset; '

(ii) The ability of the council to determine the actual quantity of carbon dioxide emissions
reduction resulting from the offset, taking into consideration any propeosed measurement,
monitoring and evaluation of mitigation measure performance; and

(iii) The extent to which the reduction of carbon dioxide emissions would occur in the
absence of the offsets.

{C) The applicant or a third party agrees to provide funds in an amount deemed sufficient
to produce the reduction in carbon dioxide emissions necessary to meet the applicable carbon
dioxide emissions standard, in which case the funds shall be used as specified in paragraph
(d) of this subsection. Unless modified by the council as provided below, the payment of 57
cents shall be deemed to result in a reduction of one ton of carbon dioxide emissions. The
council shall determine the offset funds using the monetary offset rate and the level of
emissions reduction required to meet the applicable standard. If a site certificate is approved
based on this subparagraph, the council may not adjust the amount of such offset funds
based on the actual performance of offsets. After three years from the effective date of this
1997 Act, the council may by rule increase or decrease the monetary offset rate of 57 cents
per ton of carbon dioxide emissions. Any change to the monetary offset rate shall be based
on empirical evidence of the cost of carbon dioxide offsets and the council’s finding that the
standard will be economically achievable with the modified rate for natural gas-fired power
plants. Following the initial three-year period, the council may increase or decrease the
monetary offset rate no more than 50 percent in any two-year period. .

(D) Any other means that the council adopts by rule for demonstrating compliance with
any applicable carbon dioxide emissions standard.

(d) If the applicant elects to meet the applicabl: carbon dioxide emissions standard in
whole or in part under paragraph (¢)(C) of this sub: -tion the applicant shall identify the
gualified organization. The applicant may identify an rganization that has applied for, but
has not received, an exemption from federal income taxation, but the council may not find
that the organization is a qualified organization unless the organization is exempt from fed-
eral taxation under section 501(c}(3) of the Intermal Revenue Code as amended and in effect
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on December 31, 1996. The site certificate holder shall provide a bond or comparable security
in a form reasonably acceptable to the council to ensure the payment of the offset funds and
the amount required under subparagraph (A)(ii} of this paragraph. Such security shall be
provided by the date specified in the site certificate, which shall be no later than the com-
mencement of construction of the facility. The site certificate shall require that the offset
funds be disbursed as specified in subparagraph (A) of this paragraph, unless the counecil
finds that no qualified organization exists, in which case the site certificate shall require that
the offset funds be disbursed as specified in subparagraph (B} of this paragraph.

{A) The site certificate holder shall disburse the offset funds and any other funds re-
quired by sub-subparagraph (ii) of this subparagraph to the qualified organization as follows:

(1) When the site certificate holder receives written notice from the qualified organiza-
tion certifying that the qualified organization is contractually obligated to pay any funds to
implement offsets using the offset funds, the site certificate holder shall make the requested
amount available to the qualified organization unless the total of the amount requested and
any amounts previously requested exceeds the offset funds, in which case only the remaining
amount of the offset funds shall be made available. The qualified organization shall use at
least 80 percent of the offset funds for contracts to implement offsets. The qualified or-
ganization may use up to 20 percent of the offset funds for monitoring, evaluation, adminis-
tration and enforcement of contracts to implement offsets.

(ii) At the request of the qualified organization and in addition to the offset funds, the
site certificate holder shall pay the qualified organization an amount equal to 10 percent of
the first $500,000 of the offset funds and 4.286 percent of any offset funds in excess of
$500,000. This amount shall not be less than $50,000 unless a lessar amount is specified in the
site certificate. This amount compensates the qualified organization for its costs of selecting
offsets and contracting for the implementation of offsets.

(iii) Notwithstanding any provision to the contrary, a site certificate holder subject to
this subparagraph shall have no obligation with regard to offsets, the offset funds or the
funds required by sub-subparagraph (ii) of this subparagraph other than to make available
to the gnalified organization the total amount required under paragraph (¢) of this sub-
section and sub-subparagraph (ii) of this subparagraph, nor shall any nonperformance,
negligence or misconduct on the part of the qualified organization be a basis for revocation
of the site certificate or any other enforcement action by the council with respect to the site
certificate holder.

(B} If the council finds there is no qualified organization, the site certificate holder shall
select one or more offsets to be implemented pursuant to criteria established by the counecil.
The site certificate holder shall give written notice of its selections to the council and to any
person requesting notice. On petition by the Office of Energy, or by any person adversely
affected or aggrieved by the site certificate holder's selection of offsets, or on the council’s
own motion, the council may review such selection. The petitior must be received by the
council within 30 days of the date the notice of selection is Placed in the United States majl,
with first-class postage prepaid. The council shall approve the site certificate holder's se-
lection unless it finds that the selection is not consistent with criteria established by the
council. The site certificate holder shall contract to implement the selected offsets within
18 months after commencing construction of the facility unless good cause is shown requir.
ing additional time. The contracts shall obligate the expenditure of at least 85 percent of the
offset funds for the implementation of offsets. No more than 15 percent of the offset funds
may be spent on monitoring, evaluation and enforcement of the contract to implement the
selected offsets. The council’s criteria for selection of offsets shall be based on the criteria
set forth in paragraphs (b)(C) and (¢)(B) of this subsection and may also consider the costs
of particular types of offsets in relation to the expected benefits of such offsets. The coun-
cil's criteria shall not require the site certificate holder to select particular offsets, and shall
allow the site certificate holder a reascnable range of choices in selecting offsets. In addition,
notwithstanding any other provision of this section, the site certificate holder’s financial li-
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ability for implementation, monitoring, evaluation and enforcement of offsets pursuant to
this subsection shall be limited to the amount of any offset funds not already contractually
obligated. Nonperformance, negligence or misconduct by the entity or entities implementing,
monitoring or evaluating the selected offset shall not be a basis for revocation of the site
certificate or any other enforcement action by the council with respect to the site certificate
holder.

(C)} Every qualified organization that has received funds under this paragraph shall, at
five-year intervals beginping on the date of receipt of such funds, provide the council with
the information the council requests about the qualified organization’s performance. The
council shall evaluate the information requested and, based on such information, shall make
any recommendations to the Legislative Assembly that the council deems appropriate.

{e} As used in this subsection:

(A) “Adjusted to ISO conditions” means carbon dioxide emissions and net electric power
output as determined at 59 degrees Fahrenheit, 14.7 pounds per square inch atmospheric
pressure and &0 percent humidity.

(B) “Base load gas plant” means a generating facility that is fueled by natural gas, except
for periods during which an alternative fuel may be used and when such altermative fuel use
shall not exceed 10 percent of expected fuel use in Btu, higher heating value, on an average
annual basis, and where the applicant regquests and the council adopts no condition in the
site certificate for the generating facility that would limit hours of operation other than re-
strictions on the use of altermative fuel. The council shall assume a 100-percent capacity
factor for such plants and a 30-year lifs for the plants for purposes of determining gross
carbon dioxide emissions.

(C) “Fossil-fueled power plant” means a generating facility that produces electric power
from natural gas, petroleum, coal or any form of selid, liquid or gaseous fuel derived from
such material. .

D) “Generating facility” means those energy facilities that are defined in ORS 469.300
(9)(a)A), (B) and (D).

(E) “Gross carbon dioxide emissions™ means the predicied carbon dioxide emissions of
the proposed energy facility measured on a new and clean basis

(F) “Net carbon dioxide emissions” means gross carbon dioxide emissions of the proposed
energy facility, less carbon dioxide emissions avoided, displaced or sequestered by any com-
bination of cogeneration or offsets.

(G) “New and clean basis” means the average carbon dioxide emissions rate per hour and
net electric power output of the energy facility, without degradation, as determined by a
100-hour test at full power completed during the first 12 months of commercial operation of
the energy facility, with the results adjusted for the average annual site condition for tem-
perature, barometric pressure and relative humidity and use of alternative fuels, and using
a rate of 117 pounds of carbon dioxide per million Btu of natural gas fuel and a rate of 161
pounds of carbon dioxide per million Btu of distillate fuel, if such fuel use is proposed by the
applicant. The council may by rule adjust the rate of pounds of carbon dioxide per million
Btu for natural gas or distillate fuel. The council may by rule set carbon dioxide emissions
rates for other fuels.

(H) “Nongenerating facility” means those energy facilities that are defined in ORS 469.300
(9)(a)(C) and (E) to (H).

() “Offset” means an action that will be implemented by the applicant, a third party or
through the qualified organization to avoid, sequester or displace emissions of carbon
dioxide.

(J) “Offset funds” means the amount of funds determined by the council to satisfy the
applicable carbon dioxide emissions standard pursuant to paragraph (c)(C) of this subsection.

(K) “Qualified organization” means an entity that: _

{i) Is exempt from federal taxation under section 501(c){3) of the Internal Revenue Code
as amended and in effect on December 31, 1995;
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(i) Either is incorporated in the State of Oregon or is a foreign corporation authorized
to do business in the State of Oregon; '

(iii) Has in effect articles of incorporation that require that offset funds received pursu-
ant to this section are used for offsets that will result in the direct reduction, elimination,
sequestration or avoidance of c¢arbon dioxide emissions, that require that decisions on the
use of such funds are made by a body composed of seven voting members of which three are
appointed by the council, three are Oregon residents appointed by the Bullitt Foundation or
an alternative environmental nonprofit organization named by the body, and one is appointed
by the applicants for site certificates that are subject to paragraph (d) of this subsection and
the holders of such site certificates, and that require nonvoting membership on the
decision-making body for holders of site certificates that have provided funds not yet dis-
bursed under paragraph (d)(A) of this subsection;

(iv) Has made available on an annual basis, beginning after the Srst Year of operation, a
signed opinion of an independent certified Public accountant stating that the qualified or-
ganization’s use of funds pursuant to this statute conforms with generally accepted ac-
counting procedures except that the qualified organization shall have one year to conform
with generally accepted accounting principles in the event of a nonconforming aundit;

{(v) Has to the extent applicable, except for good cause, entered into contracts obligating
at least 60 percent of the offset funds to implement offsets within two years after the com-
mencement of construction of the facility; and

(vi) Has to the extent applicable, except for good cause, complied with paragraph (d)(A)(i)
of this subsection. :

[(8)] (3) Except as provided in [this section] section 5 of this 1997 Act for land use compliance
and except for those statutes and rules for which the decision on compliance has been delegated by
the Federal Government to a state agency other than the council, the facility complies with all other
Oregon statutes and administrative rules identified in the project order, as amended, as applicable
to the issuance of a site certificate for the proposed facility. If compliance with applicable Or<: on
statutes and administrative rules, other than those involving federally delegated programs, would
resuit in conflicting conditions in the site certificate, the council may resolve the conflict consistent
with the public interest. A resolution may not resuit in the waiver of any applicable state statute,

[(c)] (4} The facility complies with the statewide planning goals adopted by the Land Conserva-
tion and Development Commission. . S

(2) A proposed facility shall be found in compliance with the stetewide planning goals under
subsection (1)fc) of this section iff]

lta) The facility has received local land use approvel under the acknowledged comprehensive plan
and land use regulations of the affected local government; or]

{(5) The council determines:] .

(fA) The facility complies with applicable substantive criteria from the affected local government's
acknowledged comprehensive plan and land use regulations that are required by the statewide pilanning
goals and in effect on the date the application is submitted; and]

((B) The facility complies with any Land Conservation and Development Commission administra-
tive rules and goals and any land use statutes directly applicable to the factlity under ORS 197.646 (3);
or}

((C) For an energy facility or a related or supporting facility that must be evaluated against the
applicable substantive criteria pursuant to subsection (6) of this section, that the proposed facility does
not comply with one or more of the applicable substantive criteria but does otherwise comply with the
applicable statewide planning gocls, or that an exception to any applicable statewide planning goal is
Justified under subsection (3) of this section; or]

(D) For a facility that the council elects to evaluate egainst the statewide planning goals pursuant
to subsection (6) of this section, that the proposed facility complies with the applicable stotewide plan-
ning goals or that an exception to any applicable statewide planning goal is Justified under subsection
(3) of this section.)
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{(3) The council may find goal compliance for a facility that does not otherwise compiy with one
or more statewide planning goals by taking an exception to the applicable goal. Notwithstanding the
requirements of ORS 187.732, the statewide planning goal pertaining to the exception process or any
rules of the Land Conservation and Development Commission pertaining to the exception process goal,
the council may take an exception to a goal if the council finds:]

ifa) The land subject to the exception is physically developed to the extent that the land is no longer
auvailable for uses allowed by the applicable goal;]

[(3) The land subject to the exception is irrevocably committed as described by the rules of the
Land Conservation and Development Commission to uses not allowed by the applicable goal because
existing adjecent uses and ather relevent factors make uses allowed by the applicable goal impractica-
ble; orl ’

l(c) The following standards are met:]

[(A) Recsons justify why the state policy embodied in the applicable goal should not apply;]

((B) The significant environmental, economic, social and energy conseguences anticipated as a re-
sult of the proposed facility have been identified and adverse impacts will be mitigated in accordance
with rules of the council applicable to the siting of the proposed facility; and]

[(C} The proposed facility is compatible with other adjacent uses or will be made compatible
through measures designed to reduce adverse impacts.]

(4) If compliance with applicable substantive local criteria and applicable statutes and state ad-
ministrative rules would result in conflicting conditions in the site certificate, the council shall resolve
the conflict consistent with the public interest. A resolution may not result in a waiver of any applicable
state statute.]

[(5) An applicant for a site certificate shall elect whether to demonsirate compliance with the
statewide planning goals under subsection (2)(a) or () of this section. The applicant shall make the
election on or before the date specified by the council by rule.]

[(6) Upon request by the Office of Energy, the specia! aduvisory group established under ORS
469.480 shall recommend to the council, within the time stated in the request, the applicable substantive
criteric under subsection (2)(B)(AJ of this section. If the special aduisory group does not recommend
applicable substantive criteria within the time established in the Office of Energy’s request, the council
may either determine and apply the applicable substantive criteria under subsection (2)(b) of this section
or determine compliance with the statewide planning goals under subsection (2)(b)(C) or (D} of this
section. If the special advisory group recommends applicable substantive criteric for an energy facility
descrived in ORS 469.300 (9)(a)(A) to (H) or a related or supporting factiity that does not pass through
more than one local government jurisdiction or more than three zones in any one jurisdiction, the
council shall apply the criteria recommended by the special advisory group. If the special advisory
group recommends applicable substantive criteria for an energy facility described in ORS 469.300
(9)(a)(C) to (E) or a related or supporting facility that passes through more than one jurisdiction or
more than three zones in any one jurisdiction, the council shall review the recommended criteria and
determine whether to evaluate the proposed facility ageinst the applicable substantive criteria recom-
mended by the special advisory group, against the statewide planning goals or against a combination
of the applicable substantive criteria and statewide planning gocls. In making its determination, the
council shall consult with the special advisory group and shall consider:]

[(a} The number of jurisdictions and zones in guestion;]

(b} The degree to which the applicable substantive criteria reflect local government consideration
of energy facilities in the planning pracess; and]

{(c} The level cf consistence of the applicable substantive criteria from the various zones and ju-
risdictions.] ’ '

{(7) The council is not subject to ORS 197..30 and a state cgency may not require an applicant for
a site certificate to comply with any rules or programs adopted under ORS 197.180.]

[(8) On or before its next periodic review, each affected local government shall amend its compre-
hensive plan and land use regulations as necessary to reflect the decision of the council pertaining to
a site certificate epplication.)
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If9) Notwithstanding ORS 34.920 or 197.825 or any ather provision of law, the affected local gou-
ernment’s land use epprovel of ¢ propased facility under subsection (2)(a) of this section and the special
advisory group’s recommendation of applicedle substantive criteriz under subsection (6) of this section
shall be subject to judicial review only as provided in ORS 469.403. If the applicant elects to comply
with subsection (2)(a) of this section, the provisions of this subsection shall apply only to propesed
projects for which the land use approval of the locel government occurs after the date o natice of intent
or en application for expedited processing is submitted to the Office of Energy.)

((10) The Office of Energy, in cooperation with other state agencies, shall provide, to the extent
Ppossible, technical assistance and information about the siting process to local governments that request
such assistance or that anticipate having a facility proposed in their Jurisdiction.]

SECTION 5. (1) A proposed facility shall be found in compliance with the statewide
planning goals under ORS 469.503 (4) ifs

(a) The facility has received local land use approval under the acknowledged comprehen-
sive plan and land use regulations of the affected local government; or

(b) The council determines that: :

(A) The facility complies with applicable substantive criteria from the affected local
government’s acknowledged comprehensive plan and land use regulations that are required
by the statewide planning goals and in effect on the date the application is submitted, and
with any Land Conservation and Development Commission administrative rules and goals
and any land use statutes directly applicable to the facility under ORS 197.648 (3);

(B) For an energy facility or a related or supporting facility that must be evaluated
against the applicable substantive criteria pursuant to subsection (5) of this section, that the
proposed facility does not comply with one or more of the applicable substantive criteria but
does otherwise comply with the applicable statewide planning goals, or that an exception to
any applicable statewide planning goal is Justified under subsection (2} of this section; or

(C) For a facility that the council elects to evaluate against the statewide planning goals
pursuant to subsection (5) of this section, that the proposed facility complies with the ap-
plicable statewide planning goals or that an exception to any applicable statewide planning
goal is justified under subsection (2) of this section.

(2) The council may find goal compliance for a facility that does not otherwise comply
with one or more statewide planning goals by taking an exception to the applicable goal
Notwithstanding the requirements of ORS 197.732, the statewide planning goal pertaining to
the exception process or any rules of the Land Conservation and Development Commission
pertaining to an exception process goal, the council may take an exception to a goal if the
council finds:

{a) The land subject to the exception is physically developed to the extent that the land
is no longer available for uses allowed by the applicable goal; '

(b) The land subject to the exception is irrevocably committed as described by the rules
of the Land Conservation and Development Commission to uses not allowed by the applicable
goal because existing adjacent uses and other relevant factors make uses allowed by the
applicable goal impracticable; or

(c) The following standards are met:

(A) Reasons justify why the state policy embodied in the applicable goal should not apply;

(B) The significant environmental, economic, social and energy conseguences ahticipated
as a result of the proposed facility have been identified and adverse impacts will be mitigated
in accordance with rules of the council applicable to the siting of the proposed facility; and

(C) The proposed facility is compatible with other adjacent uses or will be made com-
patible through measures designed to reduce adverse impacts. '

(3) If compliance with applicable substantive local criteria and applicable statutes and
state administrative rules would result in conflicting conditions in the site certificate, the
council shall resolve the conflict consistent with the public interest. A resolution may not
result in a waiver of any applicable state statute.
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{4) An applicant for a site certificate shall elect whether to demonstrate compliance with
the statewide planning goals under subsection (1){(a) or (b) of this section. The applicant shall
make the election on or before ths date specified by the council by rule.

(5) Upon request by the Office of Energy, the special advisory group established under
ORS 469.480 shall recommend to the council, within the time stated in the request, the ap-
plicable substantive criteria under subsection (1)(b)(A} of this section. If the special advisery
group does not recommend applicable substantive criteria within the time established in the
Office of Energy’s request, the council may either determine and apply the applicable sub-
stantive criteria under subsection (1)(b) of this section or determine compliance with the
statewide planning goals under subsection (1)(B)}(B) or (C) of this section. If the special ad-
visory group recommends applicable substantive criteria for an energy facility described in
ORS 469.300 (9){a) or a related or supporting facility that does not pass through more than
one local government jurisdiction or more than three zones in any one jurisdiction, the
council shall apply the criteria recommended by the special advisory group. If the special
advisory group recommends applicable substantive criteria for an energy facility described
in ORS 469300 (9(a)(C) to (E) or a related or supporting facility that passes through more
than one jurisdiction or more than three zones in any one jurisdiction, the council shall re-
view the recommended criteria and determine whether to evaluate the proposed facility
against the applicable substantive criteria recommended by the special advisory group,
against the statewide planning goals or against a combination of the applicable substantive
criteria and statewide planning goals. In making its determination, the council shall consult
with the special advisory group and shall consider:

{a) The number of jurisdictions and zones in question;

(b) The degree to which the applicable substantive criteria reflect local government con-
sideration of energy facilities in the planning process; and

{c) The level of consistency of the applicable substantive criteria from the various zones
and jurisdictions.

{6) The council is not subject to ORS 197.180 and a state agency may not require an ap-
plicant for a site certificate to comply with any rules or programs adopted under ORS
197.180.

(7) On or before its next periedic review, each affected local government shall amend its
comprehensive plan and land use regulations as necessary to reflect the decision of the
council pertaining to a site certificate application.

(8) Notwithstanding ORS 34.020 or 197.825 or any other provision of law, the affected loca.!
government’s land use approval of a proposed facility under subsection (1}(a) of this section
and the special advisory group’s recommendation of applicable substantive criteria under
subsection (5) of this section shall be subject to judicizl review only as provided in ORS
469.403. If the applicant elects to comply with subsection (1)(a) of this section, the provisions
of this subsection shall apply only te proposed projects for which the land use approval of
the local government occurs after the date a notice of intent or an application for expedited
processing is submitted to the Office of Energy.

{9) The Office of Energy, in cooperation with other state agencies, shall prowde, to the
extent possible, technical assistance and information about the siting process to local gov-
ernments that request such assistance or that anticipate having a facility proposed in their
jurisdiction.

SECTION 6. Sections 7 and 8 of this Act are added to and made a part of ORS 463.300 to
469.570.

SECTION 7. Any site certificate holder that is required by its site certificate or by law
to demonstrate need for the facility shall instead demonstrate compliance with the carbon
dioxide emissions standard applicable to the type of facility subject to the site certificate
before beginning construction. Such a demonstration shall be made as an amendment to the
site certificate. Notwithstanding ORS 469.405 or any council rule, if the site certificate holder
proceeds pursuant to ORS 469.503 (2)(c)(A) or (C), or both, the Energy Facility Siting Counecil
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shall not conduct a contested case hearing on such amendment and the council’s order shall
not be subject to judicial review. Any dispute about the site certificate holder's demon-
stration of compliance with the applicable carbon dioxide emissions standard shall be settled
through binding arbitration.

SECTION 8. (1) A recipient may by amendment of its application for a site certificate or
by amendment of its site certificate increase the capacity of the facility if the Energy Fa.
cility Siting Council finds that:

(a) The facility will satisfy the conditions of the 500-megawatt exemption, unless modified
by the council; s

{b) The enlarged facility does not exceed 500 megawatts and meets the applicable carbon
dioxide standard provided for in ORS 469.503 (2) for any increase in capacity beyond the ca-
pacity of the 500-megawatt exemption; and '

(¢) The enlarged facility meets all other applicable council standards.

(2) A recipient is deemed to meet any applicable need standard and carbon dioxide emis-
sions standard for the nominal generating capacity of the 500-megawatt exemption provided
that the recipient satisfies the conditions of the 300-megawatt exemption, unless the council
modifies the conditions.

(3) As used in this section:

(a) “Recipient” means any base load gas plant, as defined in ORS 469.503, determined by
the council to have the lowest net monetized air emissions among the applicants participat-
ing in a contested case proceeding.

{(b) “500-megawatt exemption” means the council order in which a recipient was deter-
mined to have the lowest net monetized air emissions.

SECTION 9. ORS 469.505 is amended to read:

462.505. (1) In making a determination regarding compliance with statutes, rules and ordinances
administered by another agency or compliance with requirements of ORS 463.300 to 469.570 and
489,590 to 469.619 where another agency has special expertise, consultation with the other agency
shall occur during the notice of intent and site certificate application process. Any permit applica-
tion for which the permitting decision has been delegated by the Federal Government to a state
agency other than the Energy Facility Siting Council shall be reviewed, whenever feasible, simul-
tanecusly with the council’s review of the site certificate application. Any hearings required on such
permit applications shall be consolidated, whenever feasible, with hearings under ORS 469.300 to
469.570 and 469.530 to 469.619.

(2) Before resolving any conflicting conditions in site certificates uader ORS 469.503 [(1)(b) and
{4)} (3) and section 5 of this 1997 Act, the counci! shall notify and consult with the agencies and
local governments responsible for administering the statutes, administrative rules or substantive
local criteria that result in the conflicting conditions regarding potential conflict resolution.

SECTION 10. This Act being necessary for the immediate preservation of the public
peace, heaith and safety, an emergency is declared to exist, and this Act takes effect on its
passage.
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Chpater 345 Oregon Department of Energy, Energy Facility Siting Council

OREGON ADMINISTRATIVE RULES

1997 COMPILATION

345-001-0000
345-001-0005
345-001-0010
345-001-0020
345-001-0030
345-001-0035
345-001-0040
345-001-0050

345-001-0060

345-001-0070
345-001-0080

345-001-0090

345-011-000¢
345-011-0005
345-011-0010
345-011-0015
345-011-002¢
345-011-0025
345-011-0030
345-011-0035

345-011-0045
345-011-0050
345-011-0055
345-011-0060
345-011-0070
345-011-0080

DIVISION 1
GENERAL PROVISIONS

Permanent Rulemaking — Notice Required
Rulemaking — Model Rules

Definitons

Purpose

Applicability

Electric and Magnetic Fields Committee
Information Exempt from Public Records Law
Public Records Availability and Fees for
Copying

Council Representation in Other Agency
Hearings

Declaratory Rulings

Reconsideration and Rehearing — Orders in
Other Than Contested Cases

Interpretation of Added Capacity — Existing
Facilities

DIVISION 11
COUNCIL MEETINGS

Authority and Purpose

Quorum and Rules of Order

Officers

Meetings — Date and Location Notice
Agendas for Regular Meetings
Consideration of Matters not on Agenda
Order of Business

Request to Place Action and No-Action Items on
Agenda

Committees and Subcommittees
Council Files — Duty of Secretary
Council Communications

Waiver and Suspension

Council Requests for Information
Appearances Before Council

DIVISION 15

PROCEDURES GOVERNING COUNCIL AND
DEPARTMENT OF ENERGY PROCEEDINGS,
INCLUDING SITE CERTIFICATE HEARINGS

345-015-0001
345-015-0002
345-015-0012

345-015-0014

345-015-0016
345-015-0018
345-015-0022
345-015-0023
345-015-0024
345-015-00338
345-015-0043
345-015-0046
345-015-0051

345-015-0054
345-015-0057
345-015-0059
345-015-0062

Purpose and Authority

Model Rules

Filing and Service of Documents in a Contested
Case

Requests for Contested Case and Contested Case
Notices

Requests for Party or Limited Party Status
Authorized Representative

Petition for Indigent Status

Duties of Hearing Officer

Suspension of Hearing and Exclusion of a Party
Separate Hearings

Evidence: Profiled Testimony

Evidence: Official Notice

Evidence: Resolutions of Municipal Corpora-
tions and Civic Organizations

Motions

Prohibitions on Interlocutory Appeals to Council
Prohibitions on Stays

Reopening Record Prior to Decision

Specific Procedures for Site Certificates Applications and

345-015-0080
345-015-0083

Amendments of Site Certificates

Participation by Other Government Agencies
Prehearing Conference and Prehearing Order

345-015-0085

Hearing Officer’s Proposed Order, Exceptions

Procedures for Oregon Department of Energy Review of an

345-015-0100

345-015-0110
345-015-0120

345-015-0130
345-015-0140
345-015-0150

345-015-0160
345-015-0170
345-015-0180
345-015-0150

345-015-0200
345-015-0210
345-015-0220
345-015-0230
345-015-0240

Application for Site Certificate

Notice of Intent to Submit an Application --
Submission

Notice of Intent - Poblic Notice

Circulation of Submitted Notice of Intent to
Other Agencies -- Department Memorandum
Informal Hearings on Notices of Intent
Department Review

Council Decision on Pipeline and Transmission
Line Corridors

Project Order

Subinission of an Application for Site Certificate
Circulation of Application to Other Agencies
Determination of Completion -- Date of Filing --
Public Notice

Notice to Agencies of Filed Application

Draft Proposed Order

Public Hearings on Site Certificate Applications
Council Review - - Issuance of Proposed Order
Close of the Decision-Making Record

Procedures for Expedited Review of Cerfain Energy Facilities

345-015-0300

Request for Expedited Review

Exemptions From Couneil Jurisdiction

345-015-0350
345-015-0360
345-015-0370
345-015-0380

345-020-0006
345-020-0011
345-020-0016
345-020-0040
345-020-0060

Council Determination of Exemption
Contents of Request for Exemption
Consideration of Request for Exemption
Loss of Exemption

DIVISION 20
NOTICE OF INTENT

Notice of Intent — When Required

Contents of Notice of Intent

Amendment of Notice of Intent

Circulation to Other Agencies

Expiration Date - Petition to Extend the NOI

DIVISION 21

APPLICATION FORSITE CERTIFICATE

345-021-0000
345-021-0010
345-021-0020

345-021-0050
345-021-0055
345-021-0060
345-021-0080

345-021-0090
345-021-0100

General Requirements

Content of Application

Specific Application Requirements for Siting of
Surface Facilities Related to Underground Gas
Storage Reservoirs

Circulation to Other Agencies
Distribution of Filed Application
Reports from Other Agencies
Coordination of Agencies’
Applications for Proposed Facility
Amendment of Application
Hearing on Application -— Parties - Burden of
Proof

Review of

DIVISION 22

GENERAL STANDARDS FOR SITING NON-NUCLEAR

345-022-0000
345-022-0010

345-022-0020

FACILITIES

General Standard of Review

Organization, Managerial and Technical
Expertise

Structural Standard
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345-022-0022
345.022-0030
345-022-0040
345-022-0050
345-022-0060
345.022-0070
345-022-0080
345-022-0090
345-022-0100
345-022-0110
345-022-0120
345-022-0130

Soil Protection

Land Use

Protected Areas

Financial Assurance

Fish and Wildlife Habitat
Threatened and Endangered Species
Scenic and Aesthetic Values
Historic, Cultural and Archaeological Resources
Recreation

Socio-Economic Impact

Waste Minimization

Retirement

DIVISION 23

NEED FOR FACILITY STANDARDS

345-023-0005
345-023-0010

345-023-0020

345-023-0030
345-023-0040
345-023-0050

Demonstrating Need for a Facility

Exemptions From Need for Facility Deter-
mination

Energy Facilities Demonstrating Need With a
Least-Cost Plan Adopted, Approved or Ac-
knowledged by a Governmental Body That
Makes or Implements Energy Policy

Electric Transmission Lines Demonstrating
Need Under The Economically Reasonable Rule
Natural Gas Pipelines Demonstrating Need
under the Economically Reasonable Rule
Electric Generation Facilities Demonstrating
Need under the Load-Resource Balance Rule
with a Least-Cost Plan Not adopted, Approved
or Acknowledged by 2 Governmental Body That
Makes or Implements Energy Policy.

DIVISION 24

SPECIFIC STANDARDS FOR SITING NON-NUCLEAR
FACILITIES AND RELATED OR SUPPORTING

FACILITIES

Specific Standards for Wind Facilities

345-024-0010

Design Standards for Wind Energy Facilities

Specific Standards for Surface Facilities Related to
Underground Gas Storage Reservoirs

345-024-0030

Public Health and Safety Standards for Surface
Facilities Related to Underground Gas Storage
Reservoirs

Specific Standards for Gas Pipelines

345-024-0050
345-024-0060

Alternative Sites For Pipelines
Public Health and Safety Standards for Pipelines

Specific Standards for Transmission Lines

345-024-0080
345-024-0090

Alternative Sites for Transmission Lines
Design Standards for Transmission Lines

DIVISION 26

CONSTRUCTION AND OPERATION RULES FOR

345-026-0005
345-026-0010
345-026-0015
345-026-0048
345-026-0050
345-026-0080
345-026-0100

FACILITIES

Purpose
Legislative Authority

Scope and Construction

Compliance Plans

Inspections

Annual Status Report for Non-nuclear Facilities
Schedule Modification

345-026-0105

345-026-0125
345-026-0170
345-026-0200
345-026-0300
345-026-0310

345-026-0320
345-026-0330
345-026-0340
345-026-0350
345-026-0360
345-026-0370

345-026-0380
345-026-0390

Correspondence with Other State or Federal
Agencies

Construction Report

Notification of Incidents

Exemption

Regulations Applicabie to Nuclear Installatons
Nuclear Fuel Prohibited in Trojan Reactor
Vessel

Environmental and Effluent Monitoring for
Nuclear Instailations

Radiological Environmental and Effluent
Monitoring

Security Plans for Nuclear Installations
Emergency Planning for Nuclear Installations
Fire Protection

Standards for Council Approval of the De-
commissioning Plan

Annual Decommissioning Report

Spent Nuclear Fuel Storage

DIVISION 27

SITE CERTIFICATE CONDITIONS, AMENDMENT,
TRANSFER AND TERMINATION

345-027-0000
345-027-0011
345-027-0020
345-026-0023
345-026-0028
345-027-0030

345-027-0050

345-027-0060
345-027-0070

345-027-0080

345-027-0090
345-027-0095

345-027-0100
345-027-0110

Certificate Expiration

Scope

Mandatory Conditions in Site Certificates

Site Specific Conditions

Monitoring Conditions

Extension of Construction Commencement and
Completion Deadlines

Request by Certificate Holder to Amend
Certificate

Contents of Request to Amend Certificate
Review of Request by Certificate Holder for
Amendment, Opportunity for Hearing

Review of Request by Certificate Holder for
Expedited Amendment, Opportunity for Hearing
After Amendment is Granted

Petition by Any Person to Apply Subsequent
Laws or Rules .
Petition by Site Certificate Holder to Apply
Subsequent Laws or Rules

Transfer of Certificate

Application for Termination of Site Certificate

DIVISION 29

NOTICE OF VIOLATION CIVIL PENALTIES,
REVOCATION OR SUSPENSION

345-029-0000
345-029-0005
345-025-0010
345-02%-0020
345-029-0030
345-029-0040
345-029-0050
345-025-0060
345-025-0070
345-029-0080
345-029-00%90
345-029-0100

Policy

Definitions

Report by a Responsible Party

Notice of Violation

Classification of Violations

Response to Notice of Violation
Enforcement Conference

Civil Penalties

Hearing

Payment of Penalty

Council Consideration of Mitigating Factors
Revocation or Suspension of Certificate

DIVISION 30
RESEARCH REACTORS

Reporting of Operating Information from Research and
Other Reactors Which Produce Less Than 200,000 Thermal

Kilowatts
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345-030-0005
345-030-0010

General
Reports Required

DIVISION 50

RADIOACTIVE WASTE MATERIALS

345-050-0006
345-050-0010
345-050-0020
345-050-0025
345-050-0030
345-050-0035
345-050-0036
345-050-0040
345-050-0050
345-050-0055
345-050-0060
345-050-0070
345-050-0075
345-050-0080
345-050-0090
345-050-0100
345-050-0110
345-050-0120
345-050-0130

Disposal Prohibited

Purpose and Applicability

Exempt Quantities

Exempt Concentrations

Specific Exemptions

Pathway Exemption

Gamma Pathway Exemption Interpretive Rule
Standards for Waste Disposal Facilities
Definitions

Mandatory Site Certificate Conditions
Site Suitability

Alternate Site

Alternate Technology

Federal Compatibility

Adjacent State Compatibility

Release of Radioactivity

Compatibility with Federal Programs
Bonding and Financial Ability

Ability to Construct and Operate

DIVISION 60

TRANSPORTATION OF RADIOACTIVE MATERIAL

345-060-0001
345-060-0003
345-060-0004
345-060-0005
345-060-0006
345-060-0007
345-060-0015
345-060-0025

345-060-0030
345-060-0040
345-060-0045
345-060-0050
345-060-0055

Definitions

Applicability and Scope

Permits

Netificaton for Inspection

Fees

Inspections

Yehicles, Operator, Equipment
Packaging, Placarding, Labeling and Do-
cumentation

Reporting and Emergency Response
Highway Routes

Financial Assurance

Weather and Road Conditions
Enforcement

DIVISION 70

CONFIDENTIAL TREATMENT OF SECURITY

345-070-0005
345-070-0010
345-070-0015
345-070-0020
345-070-0025
345-070-0030

PROGRAM INFORMATION

Purpose

Legislative Autherity

Definitions

Confidential Treatment Required
Releases of Non-Confidential Information
Public Staternent vs. Security Program

DIVISION 75

GENERAL STANDARDS FOR ISSUANCE OF SITE
CERTIFICATES FOR NUCLEAR FUELED THERMAL

345-075-0010
345-075-0015
345-075-0020
345-075-0025

POWER PLANTS

Purpose

Interpretation and Definitions
Affirmative Recommendation —— Criteria
Mandatory Findings

DIVISION 76

SPECIFIC STANDARDS FOR THE SITING OF NUCLEAR-
FUELED THERMAL POWER PLANTS IN OREGON

345-076-0010
345-076-0012
345-076-0015
345-076-0020
345-076-0025
345-076-0026
345-076-0027
345-076-0029

345-076-0030
345-076-0032

345-076-0035
345-076-0040

345-076-0045

Puarpose

Applicability

Interpretation

Definitions

Economic Prudence — Cost Analysis

Economic Prudence -~ Calculational Techniques
Economic Prudence — Available Alternative
Specific Standards Relating to OAR 345-075-
()025(2), Public Health and Safety — Assump-
tions and Methods for Nuclear-Fueled Thermat
Power Plants

Specific Standards Relating to OAR 345-075-
0025(2), Public Health and Safety — Nuclear
Safety Requirernents

Specific Standards Relating to OAR 345-075-
0025(2), Public Health and Safety — Residual
Risks of Nuclear-Fueled Thermal Power Plants
Specific Standards Relating to QAR 345-075-
0025(2), Public Health and Safety

Specific Standards Relating to QAR 345-075-
0025(8), Ability to Construct, Operate, and
Retire )

Specific Standards Relating to OAR 345-075-
0025(9), Financial Ability

DIVISION 92

STANDARDS FOR THE SITING OF URANIUM MILLS IN

345-092-0010
345-092-0012
345-092-0014
345-092-0025
345-092-0031

345-092-0040

345-092-0050
345-092-0060
345-092-0070
345-092-0071
345-092-0080

345-092-0090
345-092-0100
345-092-0110

OREGON

Purpose

Applicability and Statutory Authority
Mandatory Site Certificate Conditions
Definitions

Standards Relating to Public Health and Safety
Uranium Mill Operation, Decommissioning and
Waste Disposal

Standards Relating to Environmental Impacts of
TUranium Mill Operaticn

Standards Relating to Beneficial Use of Wastes
Standards Relating to Land Use

Historical and Archeological Preservation Sites
Standards Relating to Water Rights

Standard Relating to Ability to Construct,
Operate and Retire

Standard Relating to Financial Ability

Standard Relating to Socio-Economic Impacts
Applications and Site Certificate Conditions

DIVISION 95

CONSTRUCTION, OPERATION AND DECOMMIS
SIONING RULES FOR URANIUM MILLS

345-095-0005
345-095-0010
345-095-0015
345-095-0017
345-93-020

345-095-0025
345-095-0040
345-095-0045
345-095-0060
345-095-0070
345-095-0080
345-095-0090
345-095-0100

345-095-0105

345-095-0110
345-095-0115

Purpose
Legislative Authority

Scope and Construction

Exemptions

Definitions

Inspections

Rules Relating Only to Construction
Construction Reports

Standards Relating to Operation

Effluent Release Limits

Effluent Monitoring

Public Health Impacts

Environmental Monitoring — Construction and
Operation

Correspondence with Other State or Federal
Apgencies

Quatity Assurance

Violazions
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345-095-0117  Mill Decommissioning
345-095-0118  Mine Reclamation
345-095-0120  Tailings Disposal
345-095-0150  Financial Surety

345-095-0160  Financial Report

DIVISION 1
GENERAL PROVISIONS

345-001-0000
Permanent Rulemaking — Notice Required

(1) Prior to the adoption, amendment, or repeal of a
permanent rule, the Council shall give notice of the proposed
adoption, amendinent, or repeal:

(a} In the Secretary of State’s Bulletin referred to in ORS
183.360 at least 21 days before the effective date of the adoption,
amendment or repeal;

(b) By mailing a copy of the notice at least 28 days hefore the
effective date of adoption to persons on the Council’s mailing list
established pursuant to ORS 183.335(7); and

(c) By mailing a copy of the notice to the Associated Press
and the Capitol Press Room.

(2) Notice of the proposed adoption, amendment or repeal of
a permanent rule shall contain the following:

(a) Form SED 423 or Form SED 424 (available from the
Secretary of State) or a facsimile acceptable to the Secretary of
State;

(b) A statement of the need for the rule and a statement of
how the rule is intended to meet the need;

{c) A list of the principal documents, reports or studies, if
any, prepared by or relied upon by the Council in considering the
need for and in preparing the rule, and a statement of the location
at which those documents are available for public inspection. The
list may be abbreviated if necessary, and, if so abbreviated, there
shall be identified the location of a complete list; and

(d) A statement of fiscal impact identifying state agencies,
units of local government and the public which may be
economically affected by the adoption, amendment or repeal of
the rule and an estimate of that economic impact on state
agencies, units of local government and the public. In considering
the economic effect of the proposed action on the public, the
Council shall utilize available information to project any
significant economic effect of that action on businesses which
shall include a cost of compliance effect on small businesses
affected.

(e) If an advisory committee is not appointed under the
provisions of ORS 183.025(2), an explanation as to why no
advisory committee was used to assist the agency in drafting the
rule.

(3) Notwithstanding the requirements of ORS 183.335, when
the Council is required to adopt rules or regulations promulgated
by an agency of the federal government and the Council has no
authority to alter or amend the content or language of those rules
or regulations prior to their adoption, the Council may adopt these
rules or regulations under the procedures prescribed in ORS
183.337.

Stat. Auth.: ORS Ch. 469

Stats. Implemented; QRS

Hist,; EFSC 1, f. & ef. 1-9-76; EFSC 4-1981, f. & eof. 3-25-81; EFSC 6-1986,

f. & ef, 9-12-86; EFSC 2-1992, f. & cert. ef. 8-28-92; Renumbered from 345-

10-031; EFSC 5-1994, 1. & cert. ef. 11-30-94

345-001-0005
Rulemaking -- Model Rules

The Attorney General's Uniform and Model Rules of
Procedure (November 1995) governing rulemaking, OAR 137-
001-0005 through 137-001-0085, are by this reference hereby
incorporated and adopted by the Couucil.

Stat. Auth.: ORS 469.470

Stat, Implemented: ORS 469.450

Hist.: NTEC 1, £ 12-16-71, ef. 1-1-72; NTEC 6, f. 11-19-73, ef. 12-11-73;

EFSC 13, f. & ef. 6-11-76; EFSC 5-1978, . & ef, 5-9-78; EFSC 4-1981, f. &
ef, 3-25-81; EFSC 10-1981, f, & ef, 12-28-81; EFSC 6-1986, f. & ef. 9-12-86;
EFSC 2-1992, £ & cert, ef. 8-28-92; Renumbered from 345-10-026; EFSC 5-
1994, £, & cert. ef, [1-30-94; EFSC 3-1995, £. & cert. ef. 11-16-95

345-001-0010
Definitions

In this chapter, the following definitions apply uniess the
context requires otherwise or a term is specifically defined within
a division or a ruie:

(1) “Applicable Least-cost Plan” means the least-cost
acquisition plan or integrated resource plan prepared by or for the
specified energy supplier. For any energy supplier primarily
providing retail electric service in the State of California that has
not prepared a least-cost pian or integrated resource plan, the plan
for that energy supplier may be based on the 1992 Electricity
Report prepared by the California Energy Commission, until
superseded by a subsequent report. For any energy supplier
primarily providing retail electric service in the Pacific Northwest
Region, as defined in 16 USC §839(a){14), that has not prepared a
least-cost plan or integrated resource plan, the plan for that energy
supplier may be based on the 1991 Power Plan prepared by the
Pacific Northwest Electric Power and Conservation Planning
Couneil, until superseded by a subsequent report.

(2) “Associated Transmission Lines” means new trans-
mission line or lines constructed to connect an energy facility to
the first point of junction of such transmission line or lines with
either a power distribution system or an interconnected primary
transmission system or both to the Northwest Power Grid.

(3) "Background Radiation” means the direct radiation
(gamma) and concentrations of potential radionuclide con-
taminants in construction materials and environment in the

* vicinity of the plant not associated with the nuclear operation and

retirement of the facility. Background shall be determined as
follows:

(a) For direct radiation, the results of any background
measurements taken prior to operation of the facility shall be
provided and 6 to 10 measurements shall be taken in areas in the
vicinity of the site with materials and/or geological formations
representative of the site that have not been affected by the
operation and retirement of the facility. Background shall be
calculated at the average and at the 95% confidence level.

(b) Environmental samples shall be taken for soil, sediment,
water, and other materials present at the facility site that could
have been affected by facility operations and retirement.
Measurements for these samples shall be calculated at the average
and 95% confidence levels, based on 6 to 10 measurements.
Background environmental samples shalt be taken at locations on
site or in the immediate vicinity of the site which are unaffected
by plant operations. Background shall be calculated at the average
and 95% confidence levels, based on 6 to 10 measurements at
each location.

(c) For construction material such as concrete, asphalt, block,
brick and other materials used to construct the buildings and
systems at the site, representative samples of materials unaffected
by site operations shall be selected and surveyed. Six to ten
samples of each material shall be taken to determine the level of
naturally occurring and artificially induced concentrations of
naturally occurring radioactivity present. Measurements shall
include direct radiation {(beta-gamma and alpha), wipes, and
qualitative and quantitative laboratory analyses. Concentrations of
fission and activation products from historical faliout shall be
characterized as well.

(d) All measurements shall be made using appropriate
instruments, properly calibrated, and in sufficient number to
determine compliance with requirements.

(4) “Biomass Energy Facility” means an electric generating
plant which burns wood, solid waste as defined in ORS 459.005,
agricultural products, plant or animal waste or gases from the
digestion of such materials as fuels to run engine or turbine-
generators to produce electricity or to produce steam, which is
then converted to electrical energy.

(5) “Certificate Holder” means the person to whom a Site
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Certificate has been granted by the Council pursuant to this
chapter.

{(6) “Chair” means the chairman or chairwoman of the
Energy Facility Siting Council.

{7) “Committed Firm Energy and Capacity Resources”
means generating facilities or power purchase contracts that are
assured to be available to the energy supplier over a defined time
period. Committed firm energy and capacity resources include
existing generating facilities, existing power purchase contracts
and planned generating facilities that sponsors have made firm
commiitments to develop.

(8) “Construction” means work performed on a site the cost
of which exceeds $250,000. It does not include surveying,
exploration or other activities to define or characterize the site.

(9) “Corridor” means a location for a transmission line or a
pipeline as defined in ORS 469.300(10). A corridor may be wide
enough to accommodate two or more alternative transmission line
or pipeline routes. :

{10) “Council” means the Energy Facility Siting Council
established under ORS 469.450.

{11) “Damage to Resources” means that damage determined
by the Council to be acceptable or inconsequential in ultimate
effect in the event a standard or standards of the Council are
waived in the decision to issue a site certificate. In considermg
such a waiver, the Council shall apply the follewing criteria in
making findings regarding acceptable or inconsequential damage:

{a) the uniqueness and significance of the resource affected;

(b) the degree to which the resource is already affected by
development pressures;

{c) are there reasonable alternatives to allowing the damage
to oceur; and

{d) the magnitude of the anticipated impacts.

(12) “Department” means the Office of Energy created under
ORS 469.030.

(13) “Direct Cost” means the discounted sum of all monetary
costs to the ultimate consumer over the lifetime of the facility or
resource plan or resource strategy.

(14) “Energy Facility” means an energy facility as defined in
ORS 469.300(10). The term "energy facility” does not include any
related or supporting facility. If a rule is intended to appiy to both
the energy facility and its related or supporting facilities, the term
“facility” is used.

(15) “Energy Supplier” means

{a) A retail electric utility, a federal power marketing agency,
or a local gas disiribution company, or

(h) A person or public agency generating eleciric energy for
its own consumption, lawfully purchasing electric energy directly
from a generator for its own consumption, or transmitting or
distributing natural or synthetic gas from an energy facility for its
own consumption.

(16) “Existing Corridor” means the right-of-way of an
existing transmission line, not to exceed 100 feet on either side of
the physical center line of the transmission line or 100 feet from
the physical centerline of the outside lines if the comridor contains
more than one transmission line. )

(17) “Exemption From Council Jurisdiction” means the
approval of an application for exemption pursuant to GRS
469.320(4) and OAR 345-015-0350.

(18) “Facility” means an energy facility defined in ORS
469.300(10), together with any related or supporting facilities as
defined in this rule, unless otherwise stated or unless the context
clearly indicates otherwise. _

(19) “Facility That Is Substantially Similar To the Proposed
Facility” means:

(a) A facility that uses the same fuel and substantially similar
technology, that has substantially the same in-service date, and
that has a direct cost not substantially greater than that of the
proposed facility; or

{(b) A facility that is demonstrated to provide as good a mix
of reliability, compatibility with the power system, strategic
flexibility, environmental impact and direct cost as the proposed
facility taking into account reasonable trade-offs among such
factors.

(20) “Firm Deficits” means the year-by-year difference
between forecast firm energy and capacity demands and
committed firm energy and capacity resources.
(21) “Forecast Firm Energy and Capacity Demands” means
the estimated annual and peak energy requirements of future retail
customers and existing wholesale customers that the energy
supplier is committed to supply on customer demand over a
defined time period.
{(22) “Fuel Chargeable to Power Heat Rate” means the net
heat rate of electric power production during the first twelve
months of commercial operation. Fuel chargeable to power heat
rate shall be calculated by the following formula with all factors
adjusted to the average temperature, barometric pressure and
relative humidity at the site during the times of the year when the
facility is intended to operate.
FCP= (FI- FD)/P, where
FCP=  Fuel chargeable to power heat rate,
FI = Annual fuel input to the facility applicable to the
cogeneration process in British thermal units
(higher heating value}),

FD=  Annual fuel displaced in any industrial or
commercial process, heating, or cooling application
by supplying useful thermal energy from a
cogeneration facility instead of from an altemate
source, in British thermal units (higher heating
value), and

P= Annual Net electric output of the cogeneration

facility in kilowatt hours.

(23) “Fossil Fuel” means natural gas, petroleum, coal and
any form of solid, liquid, or gascous fuel derived from such
malerials which is used to produce useful heat.

(24) “Geothermal Reservoir” means an aquifer or aquifers
containing a common geothermal fluid.

(25) “High Efficiency Cogeneration Facility” means an
energy facility, except coal and nuclear power plants, which
sequentially produces electrical and useful thermal energy from
the same fuel source and under normal operating conditions has a
useful thermal energy output of no less than 33 percent of the total
energy output or a fuel chargeable to power heat rate of no greater
than 6000 Btu per kilowatt hour.

(26) “Impact Area” means the area or areas specifically
described in the Project Order issued pursuant to 345-015-
0160(1), containing resources that may be significanily affected
by the proposed facility. A proposed facility may have different
impact areas for different types of resources.

{27) “Injection Well” means a well drilled in a known
underground reservoir which is propesed to be used for injecting
and withdrawing natural gas as required in normal operation of
the storage field.

(28} “Land Use Approval” means a [inal quasi-judicial
decision or determination made by a local government that:

(a) Applies existing comprehensive plan provisions or land
use regulations to a proposed facility;

(b) Amends a comprehensive plan map or zoning map to
accommodate a proposed facility;

{¢) Amends comprehensive plan text or land use regulaticns
to accommodate a proposed facility;

(d)y Applies the statewide planning goals to a proposed
facility; or

{e) Takes an exception to the statewide planning goals
adopted by the Land Conservation and Development Commission
for a proposed facility.

(29) “Local Government” means City or County.

(30) “Map” means a copy of a U.3.G.S, topographic map or
its equivalent of appropriate size and scale. If practical, maps
shouid be submitted on mylar and rolied, not folded. Mapping
information may be submitted in digitized form for use with
geographic information systems.

(31) “Mitigation” means taking one or more of the following
actions listed in order of priority:

(a} Avoiding the impact altogether by not taking a certain
action or parts of an action;
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(b) Minimizing impacts by limiting the degree or magnitude
of the action and its implementation;

(c) Partially or completely rectifying the impact by repairing,
rehabilitating, or restoring the affected environment;

(d) Reducing or eliminating the impact over time by
preservation and maintenance operations during the life of the
action by monitoring and taking appropriate corrective measures;

(e) Partially or completely compensating for the impact by
replacing or providing comparable substitute resources or
environments; or

(f) Implementing other measures approved by the Council.

(32) “Natural Gas” means all gas and all other fluid
hydrocarbons not defined as oil in ORS 520.005(6), including
condensate originally in the gaseous phase in the reservoir.

(33) “Natural Gas Fired Facility” means an energy facility
that is intended to be fueled by natural gas except for infrequent
periods when the natural gas supply is interrupted, during which
an alternate fuel may be used. Such alternate fuel use shall not
exceed 10 percent of expected fuel use in British therrnal units,
higher heating value on an annual basis.

(34) “Net Electric Power Qutput” means the electric energy
produced or capacity made available for use excluding electricity
used in the production of electrical energy.

{35) “Net Emissions” means all emissions of the specified
pollutant less any offset in the form of the reduction of other
sources or sequestration of the same pollutant achieved by the
applicant. The total resource -cost shall include estimates of the
purchase cost or resale value of wadeable sulfur dioxide emission
allowances under the Clean Air Act, as amended, 42 USC §§7401
to 7642,

TABLE 1

Monetary value of emissions

Pollutant Value
Nitrogen Oxides $2000/ton
PM-10 Particulates £2000/ton
Carbon Dioxide $10/ton

(36) “Nominal Electric Generating Capacity” means the
maximum net electric power output of an energy facility based on
the average temperature, barometric pressure and relative
humidity at the site during the times of the year when the facility
is intended to operate.

(37) “Overall Public Benefits” means those benefits
determined by the Council to outweigh the potential damage to
resources if a standard is waived. The Council shall consider the
following criteria in making its findings:

(2) Consistency with Oregon energy policy,

(b) The importance of the proposed facility in terms of
strategic flexibility

(c) Recommendations of a special advisory group, and

(d) Improvements to environmental quality afforded by the
construction or operation of the facility.

{38) “Owner” means owner or lessee under a capital lease.

(39) “Permit” means any permit, license, certificate or other
approval required by state statute, state administrative rute or local
government ordinance.

(40) “Person” means an individual, partnership, joint venture,
private or public corporation, association, cooperative, firm,
public service company, political subdivision, municipal
corporation, government agency, people's utility district, or any
other entity, public or private, however organized.

(41) “Pool” means an underground reservoir containing a
common accumulation of oil and natural gas, A zone of a
structure which is completely separated from any other zone in the
same structure is a pool.

(42) “Project Order” means the order, including any
amendments, issued by the office under ORS 469.330.

{43) “Related or Supporting Facilities” means any structure

proposed to be built in connection with the energy facility,
including but not limited to pipeline valves, regulators,
compressors, vaults, enclosures, switching stations, substations,
associated equipment, associated transmission lines, reservoirs,
intake structures, road and rail access, pipelines, barge basins,
office or public buildings, and commercial and industrial
structures or other structure proposed by the applicant to be
constructed or substantially modified in connection with the
construction of the energy facility. “Related or supporting
facilities” does not include geothermal or natural gas reservoirs,
production, injection, withdrawal, or monitoring wells, or
wellhead equipment or pumps. The Council interprets the terms
“proposed to be built in connection with” as meaning that a
structure is a related or supporting facility if it would not he built
but for construction or operation of the energy facility. “Related or
supporting facilities” does not include any structure existing prior
to construction of the energy facility, unless such structure must
be significantly modified solely to serve the energy facility.

(44) “Reviewing Agency” means any agency as defined in
ORS 183.310(1), and any local government, with legal anthority
to implement or enforce state statutes, state administrative rules or
local government ordinances that must be satisfied in order for the
Council to issue a Site Certificate for a proposed facility.
“Reviewing agency” includes but is not limited to agencies with
the authority to issue or deny permits,

(45) “Significant” means having an important consequence,
gither alone or in combination with other factors, based upon the
magnitude and likelihood of the impact on the affected human
population or natural resources, or on the importance of the
natural resource affected, considering the context of the action or
impact, its intensity and the degree to which possible impacts are
caused by the proposed action. Nothing in this definition is
intended to require a statistical analysis of the magnitude or
likelihood of a particular impact.

(46) “Site” means all land upon which a facility is located or
proposed to be located. “Energy facility site” means all land upon
which an energy facility is located or proposed to be located.
"Related or supporting facilities site” means all land upon which
related or supporting facilities for an energy facility are located or
proposed to be located.

(47) “Site Certificate” means the binding agreement between
the State of Oregon and the applicant, authorizing the applicant to
construct and operate a facility on an approved site, incorporating
all conditions imposed by the state on the applicant.

(48) “Special Nuclear Material” means Plutonium, Uranium-
233, or Uranium enriched in the isotope 233 or in the isotope 235.

(49) “Stategic Flexibility” means the value of a resource as
part of a strategy to manage variance in costs or risks caused by
future uncertainty.

(50% “Study area” means the area over which environmental
impacts shall be assessed in the Notice of Intent. The study area is
the area within the state measured by the distances described in
this definition. If the facility is an electric power generating plant,
excluding facilities powered by wind or solar energy, the distances
shall be measured from the intersection of the transverse
centerline axis and longitudinal centerline axis of the generator, or
all such generators where the proposed facility includes muitiple
generators. If the facility is a synthetic fuel plant, a surface facility
related to an underground gas storage reservoir, a liquified natural
gas storage facility or a wind or solar powered electric generating
plant, the distances below shall be from the proposed site
boundary.

(a) For a facility that is a gas-fired combustion turbine
electric power generating plant the foilowing distances apply:

(A) For air quality, five miles;

(B) For surface water and groundwater quality and
availability, 5 miles or the point of withdrawal, whatever is
greater,

(C) For solid and hazardous wastes, the site boundary;

(D) For wildlife and wildlife habitat, except as provided in
subsection (a)(E) of this rule, the site boundary;

(E)} For threatened and endangered plant and animal species,
5 miles;
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(F) For scenic and aesthetic areas, the line of sight from the
highest point of the proposed energy facility site, not to exceed 30
miles;

(G} For cultural resources, the site boundary,

(H) For land use, one-half mile from the proposed site
boundary;

(1) For recreational opportunities, 5 miles;

(1) For socio-economic impacts, 30 miles;

(K For geological impacts, the site boundary; and

(L) For protected areas, 20 miles.

(b) For a facility that is a geothermal electric power
generating plant, the following distances apply:

{A) For air quality, five miles;

(B) For surface water quality and availability, the site
boundary or the point of withdrawal, whatever is greater, and for
groundwater quality and availability, 5 miles;

{C) For solid and hazardous wastes, the site boundary;

{D) For wildlife and wildlife habitat, except as provided in
subsection (bXE) of this rule, the site boundary;

(E) For threatened and endangered plant and animal species,
5 miles;

{(F) For scenic and aesthetic areas, the line of sight {from the
highest point of the proposed energy facility site, not to exceed 30
miles;

{G) For cultural resources, the site boundary,

(H) For land use, one-half mile from the proposed site
boundary;

(T} For recreational opportunities, 5 miles;

(J) For socio-economic impacts, 30 miles;

(K) For geological impacts, the site boundary; and

(L) For protected areas, 20 miles.

{(c) For a facility that is a biomass, oil-fired or coal-fired
electric power generating plant, a synthelic fuel plant or a storage
facility for liquified natural gas, the following distances apply:

(A) For air quality, ten miles;

(B) For surface water quality and availability, the point of
withdrawal, or 1 mile upstream and 15 miles downstream,
whatever is greater and for groundwater quality and availability,
10 miles;

() For solid and hazardous wastes, the site boundary;

(D) For wildlife and wildlife habitat, 10 miles;

(E) For threatened and endangered plant and animal species,
10 miles;

(F) For scenic and aesthetic areas, the line of sight from the
highest point of the facility not to exceed 30 miles;

(G) For cultural resources, the site boundary;

(H) For land use, one-half mile from the proposed site
boundary;

(I) For recreational opportunities, 10 miles;

(J) For socio-economic impacts, 30 miles;

(K) For geological impacts, the site boundary; and

(L) For protected areas, 20 miles.

{d) For a facility that is an electric power generating plant
using solar power, the following distances apply:

{A) For air guality, the site boundary;

(B) For wildlife and wildlife habitat, the site boundary;

(C) For threatened and endangered plant and animal species,
the site boundary;

(D) For scenic and aesthetic areas, the line of sight from the
highest point of the facility not to exceed 30 miles;

(E) For cultural resources, the site boundary;

(F} For land use, one-half mile from the proposed site
boundary;

(G) For recreational opportunities, 5 miles;

(H) For socio-economic impacts, 30 miles;

(I) For geological impacts, the site boundary; and

(J) For protected areas, 20 miles.

(¢) For a facility that is an electric power generating plant
using wind power, the following distances apply:

{A) For wildlife and wildlife habitat, the site boundary;

(B) For threatened and endangered plant and animal species,
the site boundary;

{C) For scenic and aesthetic areas, the line of sight from the

highest point of the facility not to exceed 30 miles;

(D) For cultural resources, the site boundary;

(E) For land use, one-half mile from the proposed site
boundary;

(F) For recreational opportunities, 5 miles;

(G) For socio-econontic impacts, 30 miles;

(H) For geological impacts, the site boundary; and

(I} For protected areas, 20 miles.

(f) For a facility that is a pipeline or a transmission line,
“study area” means the following areas:

{A) For surface water and groundwater quality and
availability, the proposed corridor(s) described in the Notice of
Intent;

(B) For wildlife and wildlife habitat, and threatened and
endangered plant and animal species, the proposed corridor(s)
described in the Notice of Intent;

{(C) For scenic and aesthetic areas, the line of sight from the
highest point of the facility not to exceed 30 miles;

(D) For cultural resources, the proposed corridor(s) described
in the Notice of Intent;

(B) For land use, one-half mile from each side of the
proposed corridor(s) described in the Notice of Intent;

(F) For recreational opportunities, the proposed corridor(s)
described in the Notice of Intent;

(G) For geological impacts, the proposed corridor(s)
descrihed in the Notice of Intent; and

(H) For protected areas, 20 miles.

(g} For a facility that is a surface facility related to an
underground gas storage reservoir, "study area” means the
following areas:

(A) For surface water and groundwater quality and
availability, the site boundary;

(B) For wildiife and wildlife habitat, and threatened and
endangered plant and animal species, the site boundary;

(C) For scenic and aesthetic areas, the line of sight from the
highest point of the facility not to exceed 30 miles;

(D)) For cultural resources, the site boundary;

(E) For land use, one-half mile from the center of the
proposed surface facility related to an underground gas storage
reservoir;

(F) For recreational opportunities, the area within 5 miles of
the site boundary;

{G) For socio-economic impacts, the area within 30 miles of
the site boundary; and

{(H) For geological impacts, the site boundary.

(h) For the purposes of this definition, “site boundary” means
the site of the proposed facility and its related or supporting
facilities, including but not limited to access road rights-of-way.

(51) “Substantial Loss of Steam Host” means the thermal
energy user associated with a high efficiency cogeneration facility
has made such long-term changes in its manner and magnitude of
operation as to result in the loss of one or inore work shifts for at
least a year, accompanied by at least a 30 percent resultant
reduction in the use of thermal energy. -

(52) “Substantial Loss of Fuel Use Efficiency” means a
reduction in fuel use efficiency at a high efficiency cogeneration
facility to greater than 7000 Btu per kWh (fuel chargeable to
power heat rate), or reduction of the fraction of energy output
going to the thermal energy user associated with the facility to less
than 20 percent, as a result of a substantial loss of steam host.
Substantial loss of fuel use efficiency does not include efficiency
losses due to equipment wear or condition.

(53) “Surface Facilities Related To an Underground Gas
Storage Reservoir” means structures or equipment adjacent to and
associated with an underground gas storage reservoir which are
proposed to be built in connection with an underground gas
storage reservoir and shall include, but are not limited to:

(a) Major facilities such as compressor stations, stripping
plants and 1nain line dehydration stations;

(b} Minor facilities such as offices, warehouses, equipment
shops, odorant storage and injection equipment, and compressors
rated less than 1,000 horsepower;

(c) Pipelines, such as gathering lines and liquid collection
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lines; and

(d) Roads and road maintenance equipment housing at the
reservoir site.

(54) “Thermal Power Plant” means an electrical facility
using any source of thermal energy with a nominal electric
generating capacity of 25 megawatts or more, for generation and
distribution of electricity, and associated transmission lines,
including but not limited to, a nuclear-fueled, geothermal-fueled
or fossil-fueled power plant, but not including a portable power
plant the principal use of which is to supply power in emer-
gencies. “Thermal Power Plant” includes a nuclear-fueled thermal
power plant that has ceased to operate.

(55) “Total Energy Output” means the sum of the net electric
power output and useful thermal energy output.

(56) “Total Resource Cost” shall be calculated using
consistent financtal assumptions between resource types. "Total
Resource Cost” means the sum of:

{a) The direct cost of conservation or other non-generation
Tesources;

(b) 1.1 times the direct cost of generation facilities, including
incremental transmission and distribution costs; and

(c) The discounted sum of the net emissions of pollutants
listed in Table 1 of the definition of "Net Emissions"” i this rule,
multiplied by their respective monetary values.

(57) “Underground Gas Storage Reservoir” means any
subsurface sand, strata, formation, aquifer, cavern or void,
whether natural or artificially created, suitable for the injection,
storage and withdrawal of natural gas or other gaseous fuel
substances including a pool as defined in ORS 520.005.

(58) “Useful Thermal Energy” means the verifiable thermal
energy used in any industrial or commercial process, heating or
cooling application;

(59) “Utility” includes:

) (2) An individual, a regulated electrical company, a people’s
utility district, a joint operating agency, an electric cooperative,
municipality or any combination thereof, engaged in or authorized
to engage in the business of generating, transmitting or
distributing electric energy; '

(b) A person or public agency generating electric energy
from an energy facility for its own consumption; and

(c) A person engaged in this state in the transmission or
distribution of natural or synthetic gas.

(60) “Vice-chair” means the vice-chairman or vice-
chairwoman of the Energy Facility Siting Council.

(61) “Waste disposal facility” means a geographical site in or
upon which radioactive waste is held or placed but does not
include a site at which radioactive waste used or generated
pursuant to a license granted under ORS 453.635 is stored
temporarily, a site of a thermal power plant used for the temporary
storage of radioactive waste from that plant for which a site
certificate has been issued pursuant to this chapter or a site used
for temporary storage of radioactive waste from a reactor operated
by a college, university or graduate center for research purposes
and not connected to the Northwest Power Grid. As used in this
subsection, “temporary storage” includes storage of radicactive
waste on the site of a nuclear-fueled thermal power plant for
which a site certificate has been issued until a permanent storage
site is available by the Federal Government.

(62) “Witdlife” means fish, wild birds, shellfish, intertidal
animals, invertebrates, amphibians, reptiles and wild mammals.

[Publications: The publication{s) referred to or incorporated by reference in

this rule are available from the Epergy Facility Sidng Council.]

Suat, Auth.: ORS 469.470

Stat. Implemented: ORS 469.300 to 469.570,469.590 to 469.619 and 469,992

Hist.: BFSC 1-1980, £. & ef. 2-28-80; EFSC 1-1981, . & ef. 1-19-81; EFSC 2-

1981, f. & ef. 1-19-81; EFSC8-1981, f. & f. 10-29-81; EFSC 4-1982, f. & ef.

5-3-82; EFSC 4-1986, f. & of. 9-5-86; EFSC 7-1986, f. & ef. 9-18-86; EFSC

2-1992, f. & cert. ef 8-28-92; FFSC 1-1993, f. & cert. of. 1-15-93; Pordons of

this role remumbered fom 345-79-025, 345-100-025, 345-111-020 & 345-125-

025; EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 3-1995, f. & cert. of. 11-16-

95

345-001-0020

Purpose

(1) The purpose of the rules of this Chapter is to establish
application requirements, review procedures and standards for the
siting, construction, operation and retirement of energy facilities
to assure that such facilities are sited, constructed, operated and
retired in a manner consistent with protection of the public health
and safety and in compliance with the energy policy and air,
water, solid waste, land use and other environmental protection
policies of Oregon.

(2) Except as indicated otherwise, the rules of this Chapter
will be used by the Council to determine whether Site Certificate
should be granted or denied and, if granted, to oversee the
construction, operation and retirement of the facility. The rules of
this Chapter will be used also in proceedings for amendment,
suspension, trevocation, transfer or termination of a Site
Certificate.

(3) When the Council deems appropriate, it may adopt
additional rules governing the siting of faciliies. Any additional
rules will be adopted sufficiently in advance of the close of
testimony at a hearing on a Site Certificate to allow parties to
address the rule, or if after the close of testimony, in sufficient
time to allow the parties an opportunity to supplement their
testimony to offer evidence relating to the new rule.

Stat. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 8-1978, f. & ef. 11-17-78; EFSC 1-1980, f. & ef. 2-28-80; EFSC

6-1980, £. & ef. B-26-80; EFSC 9-1980, f. & ef. 12-22-80; EFSC 1-1981, f. &

ef. 1-19-81; EFSC 2-1981, f. & ef. 1-19-81; EFSC 4-1986, f. & ef. 9-3-86;

EFSC 7-1986, f. & cf. 9-18-86; EFSC 2-1992, f. & cert. of. 8-28-92;

Renumbered from 345-79-010, 345-80-010, 345-100-010, 345-111-005, 345-

115-010 & 345-125-010; EFSC 5-1994, f. & cert. ef. 11-.30-94

345-001-0030
Applicability

(1) The rules in this chapter are applicable to all matters
under Council jurisdiction, except a Site Certificate which has
been executed by the Council before November 30, 1994.

(2) A certificate holder may request amendment to the Site
Certificate, under the provisions specified in the Site Certificate,
to make applicable to the facility any newly adopted division of
this chapter.

Stat. Auth.: ORS 469.470

Stat. Implemented: 469,310 and ORS 469.320

Hist.: EFSC 8-1978, f, & of, 11-17-78; EFSC 1-1980, f. & ef. 2-28-80; EFSC

6-1980, £, & f. 8-26-80; EFSC 9-1980,f. & of. 12.22.80; EFSC 1-1981, f. &

ef. 1-19-81; EFSC 2-1981, £. & ef. 1-19-81; EFSC 8-1981, f. & ef. 10-29-81;

EFS(C 4-1982, f. & ef. 5-3-82; EFSC 4-1986, I. & ef, 9-5-86; EFSC 7-1986, .

& ef. 9-18-86; EFSC 2-1992, {. & cert. ef. 8-28-92; Renumbered from 345-79-

012, 345-79-015, 345-80-012, 345-80-015, 345-100-012, 345-100-015, 345-

111-015, 345-115-012, 345-115-015, 345-125-012 & 345-125-015; EF5C 5-

1993(Temp), f. & cert. ¢f. §-16-03; EFSC 1-1994, f. & cert. ef. 1-28-94; EFSC

2-1994, f. & cer. ef, 5-6-94; EFSC 5-1994, £ & cen. ef. 11-30-94; ESFC 3-

1995, f. & cert. <f. 11-16-95

345-001-0035
Electric and Magnetic Fields Commitiee

An Electric and Magnetic Fields Committee of the Council is
established.

{1y The committee shall be comprised of representatives of
the public, utilities, manufactures, state agencies and Council
members, appointed by the Chair. The Chair may delegate the
authority to set meeting dates and agendas to the Committee.

{2y The committee shall monitor information available and
being developed on the health effects of exposure to low
freguency electric and magnetic fields and report the committee’s
findings periodically to the Council. The Council shall report the
findings of the committee to the Energy Policy Review
Committee and the Legislative Assembly.

Stat. Auth,; ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 1-1995, f. & cert, &f. 5-15-95

345-001-0040
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Information Exempt from Public Records Law

All information filed with or submitted to the departnent or
Council under the requirements of this chapter shall be made
available for public inspection and copying pursuant to ORS
469.560(1), OAR 345-001-0050, and this rule unless the person
filing or submitting the information designates, at the ime of
filing or submission, what information that person considers
exempt from the public records law, ORS Chapter 192 as provided
for in ORS 469.560(2). The Council and department shall treat
information so designated as confidential unless, upon a written
request, the Council or the Attorney General, pursuant to ORS
192.450, determines that the exemption is not applicable.

Star, Auth.: ORS Ch. 465

Stats. Implemented: ORS

Hist.: EFSC 1-1981, f. & ef. 1-19-81; EFSC 4-1986, f. & ef. 9-5-86; EFSC 2-

1992, £. & cert. ef. 8-28-92; Renumbered from 345-100-055 & 345-125-100;

EFSC 5-1994, f. & cert ef. 11-30-94

345-001-0050
Public Records Availability and Fees for Copying

(1) Except for permanent records that have been turned over
to the State Archives, all public records of the Council and the
department are available for public inspection and copying at the
department during usual business hours except for that
information which has been designated exempt from the public
records law in accordance with ORS Chapter 192, ORS
469.560(2), and OAR 345-001-0040.

(2) Public records may be inspected by and copied for any
person who makes a written request containing the following
information:

(a) Name, address and telephone number of the person
requesting the record;

{b) The date on which the request was submitted to the
department and the date by which the requester would like the
inspection or copying to occur;

{c) A description of the record requested including an index
reference if the matter is indexed; and

(d) Whether a certified copy is requested.

(3) No fees are charged for inspection of public records
unless the records are stored off the premises of the department in
which case the department may charge for the staff time necessary
te make the records available to the reguester. Except as provided
in section (4) of this rule, fees for the reproduction of any
department or Council document or proceeding shall be as
follows:

(a) Requesters will be charged a fee not to exceed five cents
($.05) per page of copy for use of the department's photocopying
equipment in cases where no significant staff tme is utilized by
the request. For requests which require significant staff time,
photocopying costs may imclude, in addition to a per-page charge,
the cost of that staff time not to exceed ten dollars ($10.00) per
hour. Charges for photocopying costs shall be paid prior to
delivery of documents except ne advance payment shall be
required of other government agencies or parties i proceedings
before the Council;

{(b) Requesters will be charged a fee of five dollars ($5.00)
per tape for copies of cassette tapes of Council proceedings.
Requesters will be charged five dollars ($5.00) per disk for any
public document in a medium and format utiltized by the
department on 3-1/2 or 5-1/4 inch floppy disk;

(c) The department may charge fees for reimbursement of
expenses in providing printed reports and FAX services to the
public.

(4) Any fee established in sections (1) through (3) of this rule
may be reduced or waived by the secretary of the Council if the
reduction or waiver is in the public interest because making the
record or document available benefits the general public. A person
may request a fee reduction or waiver of a fee by submitting a Fee
Reduction/Waiver Request Form to the secretary of the Council.
Forms are available at the secretary's office in the department. A
person who believes that there has been an unreasonable denial of
a fee reduction or fee waiver may petition, in writing, the Attorney
General or the district attorney pursuant to ORS 192.440 and

192.450.

{5) Any permanent record of the Council kept by the State
Archivist can be reviewed at the State Archive building, 800
Summer Si., Salem, OR 97310.

Star. Auth.: ORS 469.470

Stat. Implemented: ORS 469.560

Hist.: EFSC 2-1992, £. & cert. ef. 8-28-92; EFSC 5-1994, f. & cert. of. 11-30-

94; FF5C 3-1995, £. & cert. ef. 11-16-95

345-001-0060
Council Representation in Other Agency Hearings

(1) A Council member, an officer of the department, cr an
employee of the department is authorized to appear, but not make
legal argument. on behalf of the Council in a hearing or in a class
of contested case hearings in which the Attorney General or the
Deputy Attorney General has given written consent to the Council
member, the department officer, or department employee pursuant
to ORS 183.450(7) to represent the Council. Prior to each
contested case hearing in which the Council wishes to appear by a
member, department officer or department employee, the Council
shall request written consent from the Attorney General or the
Deputy Attorney General for the designated representative to
appear on behall of the Council. A copy of the list of contested
case hearings for which the Attorney General or the Deputy
Attorney General has given consent is maintained by the
department and the Department of Justice.

(2) Legal argument as used in this rule has the same meaning
as in OAR 137-003-0008(1)(c) and (d).

Stat. Auth.: ORS Ch. 465

Stats. Implemented: ORS

Hist.: EFSC 1-1988, f. & cert. ef. 5-11-88; EFSC 2-1992, f. & cert. of. 8-28-

92 Renumbered from 345-10-028

340-001-0070
Declaratory Rulings

The Attorney General’s Uniform Rules of Procedure
(November 1993) governing declaratory rulings, OAR 137-002-
0010 through 137-002-0060, are hereby incorporated by this
reference and adopted.

Stat. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist: EFSC 2-1992, f. & cert, ef. 8-28-92; EFSC 5-1994, f. & cert. ef. 11-30-

o4

345-001-0080
Reconsideration and Rehearing -- Orders in Other Than
Contested Cases

(1} A person entitled to judicial review under ORS 153.484
of a final order in other than a contested case may file a petition
for reconsideration or rehearing with the Council within 60 days
after the date of the order. A person secking recensideration or
rehearing shall deliver or mail a copy of the petition to all other
persons and agencies required by statute or rule to be notified.

{2) The petition shall set forth the specified grounds for
reconsideration. The petition may be supported by a written
argument.

(3) The petition may include a request for a stay of a final
order if the petition complies with the requirements of OAR 137-
03-090(2).

{4) The petition may be granted or denied by summary order,
and, if no action is taken, shall be deemed denied as provided by
ORS 183.484(2).

{5) Any Council member may move for reconsideration of a
final order in other than a conlested case within 60 days after the
date of the order. Reconsideration shall be granted if approved by
a majority of the Council. The procedural and substantive effect of
granting reconsideration under this subsection shall be identical to
the effect of granting a party’s petition for reconsideratior.

(6) Reconsideration shall not be granted after the filing of a
petition for judicial review unless permitted by the court.

(7) A final order remains in effect during reconsideration
until stayed or changed.

{8) A1 the conclusion of a reconsideration, the Council shall
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enter a new order, which may be an order affirming the existing
order.
Star. Auth.: ORS Ch. 469
Stats, Implemented: ORS
Hist.: EF5SC 2-1992, f. & cert. ef. 8-28-92; EFSC 5-1994, f. & cert. ef. 11-30-
94

345.001-009¢
Interpretation of Added Capacity -- Existing Facilities

{1) Expansion or modification of a facility for which the
Council has issued a Site Certificate is subject to the provisions
of, and must be undertaken under, division 27 of this chapter.

{(2) Energy facilities for which the Council has not issued a
Site Certificate that had operable generating equipment on August
2, 1993 are exempt from the requirement to obtain a Site
Certificate for a modification that uses the same fuel type and
increases electric generating capacity if:

{(a) The site is not enlarged; and

(b) The ability of the facility to use fuel for electricity
production under peak steady state operating conditions is not
more than 200 million BTU per hour greater than it was on
August 2, 1993, or the facility expansion is called for in the short-
term plan of action of an energy resource plan that has been
acknowledged by the Public Utility Commission of Oregon.

(3) In a proceeding to issue a Site Certificate for an existing
energy facility the Council shall limit its consideration to the
effects that may result from the proposed expansion of the facility.

Star. Auth.: ORS 469.470

Stat. Implemented: ORS 469.320

Hist,; EFSC 21992, f. & cert. ef. 8-28-92; EFSC 5-1994, f. & cert. ef. 11-30-

94; EFSC 3-1995, f. & cert, ef, 11-16-95 '

DIVISION 10
ADMINISTRATION
General Rules of Practice
0-0015 [Renumbered to 345-011-0070]
345-010-0021 [Renumbered to 345-011-0080]

345-010-0026 [Renumbered to 343-001-0005]

345-010-0028 [Renumbered to 345-001-0060]

345-010-0031 [Renymbered to 345-001-0000]

345-011-0000
Authority and Purpose
The purpose of these rules is to provide procedures for the
orderly conduct of meetings of the Cauncil. These rules are
adopted pursuant to GRS Chapter 183 and ©RS 469.470.
Stat. Auth.: ORS Ch. 469
Stats. Implemented: ORS
Hist.: EFSC 7-1980, f. & of. 10-9-80; EFSC 6-1986, f.
1993, £, & cert, ef. 1-15-93

ef. $-12-86; EFSC 1-

345-011-0005
Quorum and Rules of Order
(1) Five members of the Council constitute a qu
Council may meet to discuss any matter in the abse
quorum, but may take no formal action on any matter umless a
quorum is present.
(2) A majority of the Council members present at a mee!
must concur in order for the Council to act on any matter before i
however, in accordance with ORS 469.370(1), a Council decision

Yo approve or reject an application for a site certificate Tequires
e affirmative vote of at least four members.

(3) Any proposed Council action must be moved by a
Council member and seconded by another Council member before
a voge may be taken by the Council.

tat. Auch.: ORS Ch. 469

ts, Implemented: ORS

t.: EFSC 7-1980, f. & ef, 10-9-80; EFSC 6-1986, f. & ef. 9-12-86; EFSC
3, f. & cem. ef. 1-15-93

(1) The Council shall annually elect a chair, and vice-chair.
The chair and vice-chair, shail serve for one year or until their
successors are elected. A member may serve successive full terms
as chair or vide-chair. The chair or vice-cbair may be removed by
a unanimous vote of the other Council members.

(2) The chair shall preside over all Council meetings; shail
determine, in copperation with the Council secretary, the location
of the Council meetings; and shall execute all written documents
which must be éxecuted in the name of the Council. The
administrator of the department’s Division of Nuclear Safety and
Energy Facilities shall serve as Council secretary.

(3} The chair may take action on behalf of the Council in
emergencies which arise between meetings, subject to ratification
by the Council. Wheke practicable, the chair shall advise all
members by telephone ‘of any action proposed to be taken in an
emergency.

(4) The vice-chair shall act in lieu of the chair when the chair
is unable to perform any of his or her responsibilities.

Stat, Auth,: ORS Ch, 469

Stats, Implemented: ORS

Hist.: EFSC 7-1980, f. & ef. 10-%-80; EFSC 2-1985, f. & ef. 2-5-85; EFSC 6-

1986, f. & ef. 9-12-86; EFSC 1-1987, . & ef. 4-21-87; EFSC 1-1993, £. & cert,

ef. 1-15-93

345-011-0015
Meetings - Date and Location Notice

(1) The Council shall meet periodically as determined by a
majority of the Council, at a time and place specified by the chair.
The Council may vary the locatiorly of its meetings in order to
give persons throughout the state am opportunity to observe and
participate in its activities. The Secretary, consistent with the
requirements of ORS 192.610 to 192,690, shall give notice of
each meeting of the Council. . .

(2) The Governor or chair may call a special meeting to be
held at any place in this state, designated by the person calling the
meeting, upon 24 hours’ notice to each Council member and the
public. In the event of an actual emergency, a meeting may be
held upon such notice as is appropriate to the circumstances, but
the minutes for such a meeting shail describe the emergency
justifying less than 24 hours’ notice.

Stat, Anth.: ORS Ch. 469

S1ats, Implemented: ORS

Hist.; EFSC 7-1980, f, & ef. 10-9-B0; EFSC 6-1986, . & ef. 9-12-86; EFSC 1-

1993, f. & cert. ef. 1-15-93

345-011-0020
Agendas for Regular Meetings
(1) The secretary shall prepare an agenda for ‘gach regular
Council meeting after consulting with the chair. The agenda shall
specify all matters scheduled to come before the Cotincil at the
meeting and shall identify the propenent of items placed thereon
at the request of members of the public pursuant to thg rules of
this division.
{2) The agenda may contain a consent calendar, identifying
items which are considered routine, such as minutes of previous
meetings and personnel recoguitions, which will be actedhupon
without public discussion. However, if a Council member objects
{0 an item on the consent calendar, it will be removed from\ihe
consent calendar and placed on the regular agenda for discussiof.
{3) Bach agenda shall include a designated time period whigh
has been reserved for the presentation of concemns by intereste!
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determination of compliance with the Council’s land use standard
pursuant to ORS 469.503(2){(b), the comments and ref
commendations of each local government with Iand uge
Jjurisdiction over the proposed facility shall include a cornplete fist
of applicable substantive criteria from the local governmenht’s
comprehensive plan and land use regulations as well as/any
interpretations of ambiguous terms and matters arising frof the
local government’s land use regulations. “Applicable sebsfantive

proceeding, If possible, the local govermment’s recommé
comments and interpretations should be made in the/ form of a
resolution adopted by the local govemning body. If the local
govermnment does not recommend applicable substantive criteria
by the date specified for return of the comments apd recommen-
dations, the Council may either determine gnd apply the
applicable substantive criteria or determine compliance with the
statewide planning goals.

(5) The applicant shall provide additiofal copies of the
submitted application to the departrnent upon request, and copies
or access to copies to any person requesting copies.

Stat. Auth: ORS Ch, 469

Stats. Implemented: ORS

Hist.: EFSC 1-1993, f. & cert. ef, 1-15-93; EFSC/5-19%4, £ & cert. ef, 11-30-

o4

345-021-0055
Distribution of Filed Application

(1) The applicant shall distribyte 10 copies of the filed
application to the department, and ofe copy to each reviewing
agency, tribe, special advisory group, and affected local govemn-
ment, accompanied by the notice frofn the departrent specified in
OAR 345-015-0200.

(2) The applicant shall provide additional copies of the filed
application to the departrnent upgn request, and copies or access
to copies o any person requesting copies.

Star, Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 5-1994, f, & cert. ef, 11-30-92

345-021-0060
Reports from Other Agenties

Prior to the date specified in the notification described in
OAR 345-015-0200, each reviewing agency shall submit to the
department and mail t¢ the applicant a report containing the
following information:

(1) The status of/applications, if any, for permits that have
been filed with the rgviewing agency and that must be issued by
the reviewing agency if a Site Certificate is granted for the
proposed facility;

(2) Identificatfon of issucs raised in the report that the agency
considers to be significant;

(3) Its prelfminary conclusions concemning the proposed
facility’s compliance with state statutes, administrative rules or
ordinances administered by the reviewing agency;

(4) A preliminary list of conditions that the reviewing agency
proposes for ynciusion in the Site Certificate; and

{5) Any other information that the reviewing agency believes
will be useful in reviewing the application in light of applicable
standards.

Stat. Auth.: ORS Ch, 469

Stats! Implemented: ORS

(1) Each reviewing agency is encouraged to conduct its
r¢view of the Application for Site Certificate, and other permits
for the propaosed facility filed with the reviewing agency, on a
timeline and in a manner that enables the reviewing agency to:

(a) Make recommendations to the department and Council
to whether the applications comply with the state statutef,
administrative rules or ordinances administered by the review; 4
agency;

(b} Recommend conditions for inclusion in the

hearing on the Application for Site Certificate; and

(d) To the extent consistent with applicable law, gonsolidate
all of its public hearings and written comment peri
procedures established by this chapter,

(2) Following the deadiine for comment frory the agencies
under OAR 345-015-0200, the department m4y convene a
meeting of the reviewing agency personnel identified in the
reviewing agency responses, for the purpose of coordinating the
department’s and reviewing agencies' review @f the Application
for Site Certificate and other applications for permits for the
proposed facility.

Stat, Auth.: ORS 469.470

Stats. Implemented: ORS 469.350, 469,360, 469.370

Hist.: EFSC 1-1993, £. & cert, ef, 1-15-93; EFSC 5.1994, £ & cert. ef. 11-30-

94; EFSC 3-1995, f. & cert, ef, 11-16-95

340-021-0090
Amendment of Application

(1} Prior to the date of filing puysuant to QAR 345-015-0190,
the applicant may amend the applicAtion without prior approval of
the department. An amendment t¢an application pursuant to this
section and ten copies of the amfendment shall be filed with the
department.

(2) After the date of filing' pursuant to QAR 345-15-190, the
applicant may not amend the /application without the approval of
the department or, if a contegted case has been noticed pursuant to
345-015-0014, the Coungil's hearing officer. Notice of the
amendment and service of fopies of the amendment shall be in ac-
cordance with the order ¢f the department or hearing officer and
any applicable contested/case procedures.

(3) Information sybmitted in response to a request from the
department does not gonstitute an amendment to the application,
as provided in QAR 345-015-0190(3).

Stat. Auth,; ORS 469.470

Stats. Implemented: ORS 469.350, 469,360

Hist.: EFSC 1-1993, f. & cert of. 1-15-93; EFSC 5-1994, f, & cert. ef. 11-30-

94; EFSC 3-1995, f. & cert, ef. 11-16-95

345-021-0100
Hearing on Application -- Parties -- Burden of Proof
(1) The/hearing officer shall conduct a contested case hearing

'~ on afiled plication for a site certificate in accordance with the

of proving, by a preponderance of the evidence in the decision
recordy that the facility complies with all applicable statutes,
administrative rules and applicable local government ordinances,
tat. Auth.: ORS 469.470

Stars, Implemented: ORS 469.350, 469.370

Hist.: EFSC 1-1993, f. & cem. ef, 1-15-93; EFSC 5-1994, f, & cert. ef. 11-30-
04; EFSC 3-1995, f, & cert. ef. 11-16-95

DIVISION 22

GENERAL STANDARDS FOR SITING NON-NUCLEAR
FACILITIES

345-022-0000
General Standard of Review

(1) In order to issue a Site Certificate for a proposed facility
the Council must determine that the preponderance of evidence on
the record supports the following conclusions:

(a) The facility complies with the requirements of the Oregon
Energy Facility Siting statutes, ORS 469.300 to ORS 469.570 and
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469.590 to 469.619, and the standards adopted by the Council
pursuant to ORS 469.501 or the overall public benefits of the
facility out weigh the damage to the resources protected by the
standards the facility does not meet;

(b} Except as provided in OAR 345-022-0030 for land use
compliance and except for those statutes and rules for which the
decision on compliance has been delegated by the federal
government to a state agency other than the Council, the facility
complies with all other Oregon statues and administrative rules
identified i the project order as applicable to the issuance of a
Site Certificate for the proposed facility. If compliance with
applicable Oregon statutes and rules, other than those involving
federally delegated programs, would result in conflicting
conditions in the Site Certificate, the Council may resolve the con-
flict consistent with the public interest. A resolution may not
result in the waiver of any applicable state statute.

(2) For the purposes of determining the conclusions required
by subsection {1) of this rule, the Project Order issued pursuant to
OAR 345-015-0160(1) or as later amended shall include a
complete list of the state statutes and administrative rules and
local ordinances applicable to the issuance of a Site Certificate for
the facility.

(3) The Council may issue a Site Certificate for a facility that
does not meet the standards adopted pursuant to ORS 469.501 if it
determines that the overall public benefits of the facility outweigh
the damage to the resource that is protected by the standard the
facility does not meet. Notwithstanding this requirement, the
Council may issue a Site Certificate for a facility that does not
meet the standard set out at 345-022-0040 if it determines that the
overall public benefits of the facility outweigh the damage to the
resource that is protected by that standard, provided that the
statutes or administrative rules governing the management of the
protected area do not prohibit location of the proposed facility n
that area.

{(4) In making determinations regarding compliance with
statutes, rules and ordinances normally administered by other
agencies or compliance with requirements of the Oregon Energy
Facility Siting Council statutes if other agencies have special
expertise, consultation with such other agencies shall occur during
the Notice of Intent and Site Certificate application process.
Nothing in these rules is intended to interfere with the state’s
implementation of programs delegated to it by the federal
government.

Stat. Auth.: ORS 469.470

Stats. Implemented: ORS 469.310, 469.501 and 469.503

Hist.: EFSC 6-1980, f. & ¢f. 8-26-80; EFSC 1-1981, f. & ef. 1-19-81; EFSC 2-

1581, f. & ef. 1-19-81; EFSC 4-1986, £, & ef. 5-5-86; EFSC 7-1986, f. & ef. 9-

18-86; EFSC 9-1980, £ & ef 12-22.80 ; EFSC 1-1993, f. & cert. ef. 1-15-93;

Renumbered from 345-79-080, 345-80-075, 345-100-052, 345-11-055, 345-

115-052 & 345-125-070(8); EFSC 5-1993(Temp), f. & cert. ef. 8-16-93; EFSC

1-1994, f, & cert ef. 1-28-94; EFSC 2-1994, f. & cert, ef. 5-6-94; EFSC 2-

1994, £, & cert, ef. 5-6-94; EFSC 5-1994, £ & cert. ef. 11-30-94; EFSC 3-

1995, f. & cer. ef. 11-16-95

345-022-0010 :
Organizational, Managerial, and Technical Expertise

{1 To issue a Site Certificate, the Council must find that the
applicant has the organizational, managerial and technical
expertise to construct and operate the facility. To conclude that the
applicant has the organizational, managerial and technical
expertise to consiruct and operate the proposed facility, the
Council must determine that the applicant has a reasonable
prabability of successful construction and operation of the facility
considering the experience of the applicant, the availability of
technical expertise to the applicant, and, if the applicant has
constructed or operated other facilities, the past performance of
the applicant, including but not limited to the number and severity
of regulatory citations, in constructing or operating a facility, type
of equipment, or process similar to the proposed facility.

(2) If the applicant will not itself obtain any state or local
government permit or approval for which the Council would
ordinarily determine compliance with applicable standards, but
will rely on a permit or approval issued to a third party, the

Council must determine that the named third party has, or has a
reasonable likelihood of obtaining, the necessary permit or
approval, and that the applicant has, or has a reasonable likelihood
of entering into, a contractual or other arrangement with the third
party for access to the resource or service secured by that permit
or approval.

(3) If any third party named by the applicant does not have
the necessary permit or approval at the time the Application for
Site Certificate is approved, the Council may require as a
condition that the Site Certificate holder may not commence
construction or operation as appropriate until the third party has
obtained the necessary permit or approval and the applicant has a
contract or other arrangement for access to the resource or service
secured by that permit or approval.

Stat. Anth: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 6-1980, f. & ef. 8-26-80; EFSC 9-1980, f. & ef. 12-22-80; EFSC

1-1981, f. & ef. 1-19-81; EFSC 2-1981, f. & ef. 1-19-81; EFSC 4-1986, £. &

ef. 9-3-86; EFSC 7-1986, f. & ef. 9-18-86; EFSC 1-1993, f. & cert. ef, 1-15-

93: Renutbered From 345-79-125, 345-80-080, 345-100-053, 345-111-060,

345-115-053 & 345-125-090; EFSC 5-1993(Temp), f. & cert. <f, 8-16-93;

EFSC 1-1994, f, & cert. ef. 1-28-94; EFSC 2-1994, {. & cert. ef, 5-6.94; EFSC

5-1994, f. & cert. ef. 1£-30-94

345-022-0020
Structural Standard :

To issue a Site Certificate, the Council must find that:

(1) The applicant, through appropriate site-specific study, has
adequately characterized the site in terms of seismic zone and
expected ground response during the maximum credible and
reasonably probable seismic events; and

{(2) The facility can be designed, engineered, and constructed
adequately to avoid potential dangers to human safety presented
by seismic hazards affecting the site, as defined in ORS
435.447(1)(d) and including amplification, that are expected to
result from all reasonably probable seismic events.0

Stat. Auth.: ORS 469470

Stats. Implernented: ORS 469.310 and 469.501

Hist.: EFSC 1-1980, £. & ef. 2-23-80; EFSC 1-1981, f. & ef. 1-19-81; EFSC 2-

1981, £. & ef. 3-19-81; EFSC 4-1982, . & ef 5-3-82; EFSC 4-1986, f, & ef. 9-

5-86; EFSC 7-1986, . & ef. 9-18-86; EFSC 1-1993, f. & cert. ef. 1-15-93;

Renumbered from 345-79-060, 345-100-040, 345-111-035; 345-115-040 &

345-125-070; Readopted by EFSC 5-1993(Temp), f. & cert. ¢f. 8-16-93;

Readopted by EFSC 1-1994, f. & cert. ef. 1-28-94; Readopted by EFSC 2-

1994, f. & cert. ef. 5-6-94; EFSC 5-19%4, f. & cert. ef. 11-30-94; EFSC 3-

1995, f. & cert, ¢f. 11-16-95

345-022-0022
Soil Protection

To issue a Site Certificate, the Council must {ind that the
design, construction and operation of the facility, taking into
account mitigation, is not likely to resuit in a significant adverse
impact to soils.

Stat. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist,; EF5C 5-1994, £. & cert. ef. 11-30-94

345-022-0030
Land Use

(1) To issue a Site Certificate, the Council rmust {ind that the
facility complies with the statewide planning goals adopted by the
Land Conservation and Development Commission.

{(2) A proposed facility shall be found in compliance with
section (1) of this rule if:

(a) The facility has received local land use approval under
the acknowledged comprehensive plan and land use regulations of
the affected local government; or

(b) Except as provided in subparagraph (C) of this paragraph,
the Council determines:

(A) The facility complies with applicable substantive criteria
from the affected local government's acknowledged compre-
hensive plan and land use regulations that are required by the
statewide planning goals and in effect on the date the application
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is submitted; and

(B} The facility complies with any Land Conservation and
Development Commission administrative rules and goals and any
land use statutes directly applicable to the facility under ORS
197.646(3); or

{C) The proposed facility does not comply with one or more
of the applicable substantive criteria described in paragraph (b){A})
of this subsection but the Council finds that the facility does
otherwise comply with the statewide planning goals, or that an
exception to any applicable statewide planning goal is justified
under section {3) of this ruie, or

(D) For a facility that the Council elects to evaluate against
the statewide planning goals pursuant to section (5) of this rule,
that the proposed facility complies with the applicable statewide
planning goals or that an exception to any applicable statewide
planning goal is justified under section {3) of this rule.

(3) The Council may find goal compliance for a facility that
does not otherwise comply with one or more statewide planning
goals by taking an exception to the applicable goal,
Notwithstanding the requirements of ORS 197.732, the statewide
planning goal pertaining to the exception process or any rules of
the Land Conservation and Development Commission pertaining
to the exception process, the Council may take an exception to a
goal if the Council finds:

(a) The land subject to the exception is physically developed
to the extent that the land is no longer available for uses allowed
by the applicable goal;

{b) The land subject to the exception is irrevocably
committed as described by the rules of the Land Conservation and
Development Commission to uses not allowed by the applicable
goal because existing adjacent uses and other relevant factors
make uses allowed by the applicable goal unpracticable; or

(c) The following standards are met:

(A) Reasons justify why the state policy embodied in the
applicable goal should not apply;

(B) The significant environmental, economic, social and
€nergy consequences anticipated as a result of the proposed
facility have been identified and adverse impacts will be mitigated
in accordance with rules of the Council applicable to the siting of
the proposed facility; and

(C) The proposed facility is compatible with other adjacent
uses or will be made compatible through measures designed to
reduce adverse impacts.

(4) If compliance with applicable substantive local criteria
and applicable statutes and state administrative rules would result
in conflicting conditions in the Site Certificate, the Council shall
resolve the conflict consistent with the public interest. A
resolution may not result in a waiver of any applicable state
statute.

(5) If the special advisory group recommends applicable
substantive criteria for an energy facility described in ORS
469.300(10)(aXC) to (E) or a related or supporting facility that
does not pass through more than one local government
jurisdiction, or more than three zones in any one jurisdiction, the
Council shall apply the criteria recommended by the special
advisory group. If the special advisory group recommends
applicable substantive criteria for an energy facility described in
ORS 469.300(10)(a)(C) to (E) or a related or supporting facility
that passes through more than one jurisdiction or more than three
zones in any one jurisdiction, the Council shall review the
recominended criteria and determine whether to evaluate the
proposed facility against the applicable substantive criteria
recommended by the special advisory group, against the statewide
planning goals or against a combination of the applicable sub-
stantive criteria and statewide planning goals. In making a
determination, the Council shall consult with the special advisory
group, and shall consider:

(a) The number of jurisdictions and zones in question;

{(b) The degree to which the applicable substantive criteria
reflect local government consideration of energy facilities in the
planning process; and

(c) The level of consistence of the applicable substantive
criteria from the various zones and jurisdictions.

Star, Auth.: ORS 3469.470

Stats. Implemented: ORS 469.310, 469.501 and 469,503

Hist.; EFSC 1-1980, f. & ef. 2-28-80; EFSC 6-1980, f. & ef. 8-26-80; EFSC 9-
1980, £ & ef. 12-22-80; EFSC 1-1981, f. & ef. 1-19-81; EFSC 2-1981, f. & ef.
[-19-81; EFSC 4-1986, f. & ef, 9-5-86; EFSC 1-1993, £. & cert. ef. 1-15-93;
Renumbered from 345-80-065, 345-100-045, 345-111-045, 345-115-045, 345-
125070 & 345-125-080; EFSC 5-1993(Temp}, f. & cert. ef. 8-16-93; EFSC 1-
1954, f. & cert. ef. 1-28-94; EFSC 2-1994, £, & cerc ef. 5-6-94; EFSC 5-1994,
f. & cer. ef. 11-30-94

345-022-0040
Protected Areas

(1) The facility must not be located in the areas listed below.
To issue a Site Certificate, the Council must find that, taking into
account mitigation, the design, construction and operation of a
facility located outside the areas listed below is not likely to result
in significant adverse impact to the areas listed below:

(a) Nationai parks, including but not limited to Crater Lake
National Park and Fort Clatsop National Memorial;

{b} National monuments, including but not limited to John
Day Fossil Bed National Monument, Newberry National Volcanic
Monument and Oregon Caves National Monument;

(c} Wilderness areas established pursuant to The Wilderness
Act, 16 U.S.C. 1131 et seq. and areas recommended for
designation as wilderness areas pursuant to 43 U.S5.C, 1782;

(d) National and state wildlife refuges, including but not
limited to Ankeny, Bandon Marsh, Baskett Slough, Bear Valley,
Cape Meares, Cold Springs, Deer Flat, Hart Mountain, Julia
Butler Hansen, Klamath Forest, Lewis and Clark, Lower Klamath,
Malheur, McKay Creek, Cregon Islands, Sheldon, Three Arch
Rocks, Umatilla, Upper Klamath, and William L. Finley;

{e) National coordination areas, including but not limited to
Government Island, Ochoco and Summer Lake;

(f) National and state fish hatcheries, including but not
limited to Eagle Creek and Warm Springs;

{g) National recreation and scenic areas, including but not
limited to Oregon Dunes National Recreation Area, Hell’s Canyon
National Recreation Area, and the Oregon Cascades Recreation
Area, and Columbia River Gorge National Scenic Area;

(h) State parks and waysides as listed by the Oregon
Department of Parks and Recreation and the Willamette River
Greenway;

(i) State natural heritage areas listed in the Oregon Register
of Natural Heritage Areas pursuant to QRS 273.581;

{(j) State estuarine sanctuaries, including but not limited to
South Slough Estuarine Sanctuary, QAR Chapter 142;

(k) Scenic waterways designated pursuant to ORS 390.826,
wild or scenic rivers designated pursuant to 16 U.S.C. 1271 et
seq., and those waterways and rivers listed as potentials for
designation;

(1) Experimental areas established by the Rangeland
Resources Program, College of Agriculture, Oregon State
University: the Prineville site, the Bumns (Squaw Butte) site, the
Starkey site and the Union site; .

(i) Agricultural experimental stations established by the
College of Agriculture, Oregon State University, including but not
limited to: ’

(A) Coastal Oregon Marine Experiment Station, Astoria;

(B) Mid-Columbia Agriculture Research and Extension
Center, Hood River

(C) Agriculture Research and Extension Center, Hermiston

(D} Columbia Basin Agriculture Research Center, Pendleton

(E} Columbia Basin Agriculture Research Center, Moro

(F) North Willamette Research and Extension Center, Aurora

(G) East Oregon Agriculture Research Center, Union

(H) Malheur Experiment Station, Ontario

(I) Eastern Oregon Agriculture Research Center, Burns

{J) Eastern Oregon Agriculture Research Center, Squaw
Butte

(X) Central Oregon Experiment Station, Madras

(L) Central Oregon Experiment Station, Powell Butte

(M) Central Oregon Experiment Station, Redmond

(N} Central Station, Corvallis
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(O) Coastal Oregon Marine Experiment Station, Newport

(P Southern Oregon Experiment Station, Medford

(Q) Klamath Experiment Station, Klamath Falls;

(n) Research forests established by the College of Forestry,
Oregon State University, including but not limited to McDonald
Forest, Paui M. Dunn Forest, the Blodgett Tract in Columbia
County, the Spaulding Tract in the Mary's Peak area and the
Marchel Tract;

(0} Bureau of Land Management areas of critical environ-
mental concern, outstanding natural areas and research natural
areas;

{p) State wildlife areas and management areas identified in
OAR Chapter 635, Division 8.

(2) Notwithstanding section {1) of this rule, the Council may
issue a Site Certificate for a transmission line or a natural gas
pipeline located in a protected area identified in section (1) of this
rule, if other alternative roules or sites have been studied and
determined by the Council to have greater impacts. Notwith-
standing section (1} of this rule, the Council may issue a Site
Certificate for surface facilities related to an underground gas
storage reservoir whose pipelines and injection, withdrawal or
monitoring wells and individual wellhead equipment and pumps
are located in a protected area, if other alternative routes or sites
have been studied and detertnined by the Council to be unsuitable.

(3) The provisions of section (1) of this rule shall not apply
to transmission lines or natural gas pipelines routed within 500
feet of an existing utility corridor containing at least one
transmission line with a voltage rating of 115 kilovolts or higher,
or containing at least one natural gas pipeline of 8 inches or
greater diameter which has operated at a pressure of 125 psig.

[Publications; The publication(s) referred to or incorporated by reference in

this rule are available from the Energy Facility Siting Council.}

Stat, Auth.: ORS Ch. 469

Stats. Impiernented: ORS

Hist: EFSC 1-1980, f, & ef. 2-28-80; EFSC 6-1980, f. & <f. §-26-80; EFSC 9-

1980, f. & ef. 12-22-80; EFSC 1-1981, f. & ef. 1-19-81; EFSC 2-1981, f. & ef.

1-19-81; EFSC 4-1982, f. & ef. 5-3-82; EFSC 4-1986, . & ef. 9-5-86; EF5C

7-1986, F. & ef. 9-18-86; EFSC 1-1993, f. & cer, ef. 1-15-93; Rennmbered

from 345-79-030, 345-80-060, 345-100-040, 345-111-035, 345-115-040 &

345-125-070; Readopted by EFSC 5-1993(Temp), f. & cert. ef. 8-16-93;

Readopted by EFSC 1-1994, F. & cert. ef. 1-28-94; Readopted by EFSC 2-

1994, f. & cert. ef. 5-6-94; EFSC 5-1994, f. & cert ef. 11-30-94; EFSC 3-

1995, f. & cert. ef. 11-16-95

345-022-0050
Financial Assurance
To issue a Site Certificate, the Council must find that the
applicant has a reasonable likelihood of obtaining a bond or
comparable security, satisfactory to the Council, in an amount
adequate to restore the site if the certificate holder:
(1) Begins but does not complete construction of the facility;
or
(2) Permanently closes the facility before establishing a
financial mechanism or instrument, satisfactory to the Council,
that will assure funds will be available to adequately retire the
facility and restore the site to a useful, non-hazardous condition.
Stat. Auth.: ORS 469470
Stats. bmplemented: ORS 469.310, and 469.501
Hist: EFSC 6-1980, f. & ef. 8-26-80; EFSC 9-1980, £ & ef. 12-22-80; EFSC
1-1981, f. & ef. $-19-81; EFSC 2-1981, f. & ef. 1-15-81; EFSC 4-1686, f. &
ef. 9-5-86; EFSC 7-1986, £ & f. 9-18-86; EFSC 1-1993, f. & cer. ef. 1-15-
93; Renumbered from 345-79-130, 345-80-085, 345-100-054, 345-111-065,
345-115-054 & 345-125-095; Readopted by EFSC 5-1993(Temp), f. & cert. ef.
8-16-93; Readopted by EFSC 1-1994, f. & cert. ef. 1-28-94; Readopted by
EFSC 2-1994, f. & cert. ef. 5-6-94; EFSC 5-1994, f. & cert. ef. 11-30-54;
FFSC 3-1995, f. & cart. ef. 11-16-95

345-022-0060
Fish and Wildlife Habitat

To issue a Site Certificate, the Council must find that the
design, construction, operation and retirement of the facility,
taking into account mitigation, is consistent with the fish and
wildlife habitat mitigation goals and standards of OAR 635-415-

0030.
Stat Auth.: ORS 469.470
Stats. Implemented: ORS 469,310, and 469.501
Hist: NTEC 9, £. 2-13-75, ef. 3-11-75; EFSC 1-1980, f. & cf. 2-28-80; EFSC
6-1980, £, & ef. 8-26-80; EFSC 9-1980, F. & ef. 12-22-80; EFSC 1-1981, L &
ef. 1-19-81; EFSC 1-1985, f. & ef. 1-7-85; EFSC 4-1986, f. & ef. 9-5-86;
EFSC 1-1993, f. & cert. ef, 1.15-93; Renumbered from 345-26-045, 345-80-
060, 345-100-040, 345-115-040 & 345-125-070; Readopted by EFSC 5-
1993(Temp), £. & cer. ef. 8-16-93; Readopted by EFSC 1-1994, f. & cen. ef.
1-28-94; Readopted by EFSC 2-1994, f. & cert. ef. 5-6-94; EFSC 5-1994, . &
cert. ef, 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-95

345-022-0070
Threatened and Endangered Species

To issue a Site Certificate, the Council, after consultation
with appropriate state agencies , must find that:

(1) The design, construction, operation and retirement of the
proposed facility,taking into account mitigation, is consistent with
any applicable conservation program adopted pursuant to ORS
496.172(3) or ORS 564.105(3); or

(2) If no conservation program applies, the design,
construction, operation and retirement of the facility, taking
mitigation into account, does not have the potential to
significantly reduce the likelihood of the survival or recovery of
any threatened or endangered species listed under ORS
496.172(2) or ORS 564.105(2).

Stat. Auth,: ORS 469.470

Stats. Implemented: ORS 469.310, and 469.501

Hist.: EFSC 1-1980, f. & f. 2-28-80; EFSC 6-1980, £. & ef. 8-26-80; EFSC 9-

1980, f. & ef. 12-22-80; BFSC 1-198%, f. & ef, 1-19-81; EFSC 2-1981,f. & of.

1-19-81; EFSC 4-1982, f. & ef. 5-3-82; EFSC 4-1986, f. & ef. 9-5-86; EFSC

7-1986, f. & of. 9-18-86; EFSC 1-1993, f. & cert. of. 1-15-93; Renumbered

from 345-79-075, 345-79-085, 345-80-060(6), 345-100-040, 345-111-035,

345-115-040 & 345-125-070; Readopted by EFSC 5-1993Temp), f. & cert. ef,

8-16-93; Readopted by EFSC 1-1994, f. & cert. ef, 1-28-94; Readopted by

EFSC 2-1994, f, & cert. ef. 5-6-94; EFSC 5-1994, f, & cert. ef. 11-30-94;

EFSC 3-1995, . & cert. of, 11-16-95

345-022-0080
Scenic and Aesthetic Values
To issue a Site Certificate, the Council must find that the
design, construction, operation and retirement of the facility,
taking into account mitigation, is not likely to tesult in significant
adverse impact to scenic and aesthetic values identified as
significant or important in applicable federal land management
plans or in the local land use plan for the site or its vicinity.
St Auth. ORS Ch, 469
Stats, Implemented: ORS
EFSC 4-1986, f, & ef. 9-5-86; EFSC 7-1986, . & ef. 9-18-86; EFSC 1-15993, f,
& cert. ef. 1-15-93; Renumbered from 345-79-065; Readopted by EFSC 5-
1993(Temp), f. & cert. ef. 8-16-93; Readopted by EFSC 1-19%94, £ & cert. ef.
1-28-94; Readopted by EFSC 2-1994, f. & cert. ef. 5-6-94; EFSC 5-1994, f. &
cert, ef, 11-30-94

345-022-0090
Historic, Cultural and Archaeological Resources

To issue a Site Certificate, the Council must find that the
construction, operation and retirement of the facility, taking into
account mitigation, is not likely to result in significant adverse
impacts to:

(1) Historic or cultural resources that have been listed on, or
would likely be listed on the National Register of Historic Places;

{2} For a facility on private land, archaeclogical objects, as
defined in ORS 358.905(1)(a), or archaeological sites, as defined
in ORS 358.905(1)(c); and

{3) For a facility on public land, archaeclogical sites, as
defined in ORS 358.905(1){c).

Stat. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: NTEC 9, f. 2-13-75, ef. 3-11-75; EF5C 6-1980, f. & ef. 8-26-80; EFSC

9-1980, £. & ef. 12-22-80; EFSC 2-1981, {. & ef. 1-19-81; EFSC 4-1986, f. &

ef 9-5-86; EFSC 7-1986, f. & ef. 9-18-86; EFSC 1-1993, f. & cert. ef. 1-15-

93; Renumbered from 345-26-135, 343-79-095, 345-80-060(7), 345-111-050,



Chpater 345 Oregon Department of Energy, Energy Facility Siting Council
OREGON ADMINISTRATIVE RULES 1997 COMPILATION

345-115-051 & 345-125-072; Readopted by EFSC 5-1993(Temp), I. & cert. ef.
8-16-93; Readopted by EFSC 1-1994, f. & cert. ef. 1-28-94; Readopted by
EFSC 2-19%4, f. & cert. ef. 5-6-94; EFSC 5-1994, £. & cert, ef. 11-30-94

345-022-0100
Recreation

To issue a Site Certificate, the Council must find that the
design, construction and operation of a facility, taking into
account mitigation, is not likely to result in a significant adverse
impact to important recreational opportunities in the impact area.
Factors which will be considered in judging the importance of a
recreational opportunity include:

(1} Any special designation or management of the location;

(2) The degree of demand;

(3) Uniqueness;

(4) Outstanding or unusual qualities;

(5) Availability or rareness; and

(6) Irreplaceability or irretrievability of the opportunity.

Stat. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 1-1993, f. & cert. ef. 1-15-93; Readopted by EFSC 5-1993(Temp),

f. & cert. ef. 8-16-93; Readopted by EFSC 1-1994, . & cert ef. 1-28-94;

Readopred by EFSC 2-19%4, £. & cert. ef. 5-6-94; EFSC 5.1994, £, & cert, ef,

11-30-94

345-022-0110
Socio-Economic Impacts
To issue a Site Certificate, the Council must find that the
construction and operation of the facility, taking into account
mitigation, is not likely to result in significant adverse impact to
the ability of communities within the study area to provide the
following governmental services; sewers and sewage treatment,
water, stormwater drainage, solid waste management, housing,
traffic safety, police and fire protection, health care and schools.
Stat. Auth.: ORS Ch. 469
Stats. Implemented: ORS
Hist.: EFSC 1-1980, f, & ef. 2-28-80; EFSC 6-1980, £ & ef. 8-26-80; EFSC 9-
1980, f. & ef. 12-22-80; EFSC 1-1981, £ & ef. 1-19-81; EFSC 2-1981. 1. & ef.
1-19-81; EFSC 4-1986, f. & ef. 9-5-86; EFSC 7-1986, f. & ef. 9-1B-86; EFSC
1-1993, f. & cert. ef. 1-15-93; Renumbered from 345-79-135, 345-80-070,
345-100-050, 345-111-070, 345-115-050 & 345-125-085; Readopted by EFSC
5-1993(Temp), . & cert. ef. 8-16-93; Readopted by EFSC 1-1994, f. & cert. ef,
1-28-94; Readepted by EFSC 2-1994, {. & cert. ef. 5-6-94; EFSC 5-1994, f. &
cert. ef. 11-30-94

345-022-0120
Waste Minimization

(1) To the extent reasonably practicable, the applicant shall
minimize generation of solid waste and wastewater in the
construction, operation, and retirement of the facility, and when
solid waste or wastewater is generated, recycle and reuse such
wastes.

(2} To the extent reasonably practicable, the accumulation,
storage, disposal and transportation of waste generated by the
construction and operation of the facility must have minirmal
adverse impact on surrounding and adjacent areas.

Stat. Auth.: ORS Ch. 469

Stats. Implemented: ORS )

Hist.: EFSC 2-1981, f. & ef. 1-19-81; EFSC 1-1993, f. & cen. ef. 1-15-93;

Renumbered from 345-111-040; Readopied by EFSC 5-1993(Temnp), f. & cert.

ef. 8-16-93; Readopted by EFSC 1-1994, f. & cert. ef. 1-28-94; Readopted by

EFSC 2-1994, £, & cert. ef. 5-6-94; EFSC 5-1994, £, & cert. ef, 11-30-94

345-022-0130
Retirement
To issue a Site Certificate, the Council must find that the site,
taking into account mitigation, can be restored adequately to a
usefu!, non-hazardous condition followmg facility retirement.
Stat. Auth.: ORS 469.470
Stats. Implemented: ORS 469.310, and 469.501
Hist.: EFSC 1-1993, £. & cert. ef. 1-15-93; Readopted by EFSC 5-1993(Temp),
f. & cert. ef. 8-16-93; Readopted by EFSC 1-1994, f. & cert. ef 1.28-94;
Readopted by EFSC 2-1994, f. & cert. ef. 5-6-94; EFSC 5-1994, f, & cert, ef,

11-30-94; EFSC 3-1995, . & cert. ef. 11-16-95

DIVISION 23
NEED FOR FACILITY STANDARDS

345-023-0005
Demonstrating Need for a Facility

This division prescribes several methods by which need may
be demonstrated. The following Hst is intended only to describe
the referenced rules, and shall not be considered in determining
the meaning of any of the referenced rules. Applicants shail
choose under which rule need will be demonstrated at the time the
application is filed.

(1) Certain energy facilities are exempt from the need for
facility determination. These energy facilities are described in
OAR 345-023-0010.

(2) Need for non-exempt electric generation facilities may be
demonstrated under:

(a) The least-cost plan mle, OAR 345-023-0020(1), if the
least-cost plan has been acknowledged by a governmental body
that makes or implements energy policy; or

{b) The qualifying public utility rule, OAR 345-023-0020(3),
for Oregon municipal utilities, people's utility districts or
electrical cooperatives, or

{c} The load-resource balance rule, OAR 345-023-0050, if a
least-cost plan has been prepared but not acknowledged by a
governmental body that makes or implements energy policy, or

(d) Any combination of subsections (a)(b) and (c) of this
section that demonstrates need for 80 percent of the nominal
electric generating capacity of the facility,

(3) Need for electric transmission lines can be demonstrated
under the least-cost plan rule, OAR 345-023-0020(1), or the
economically reasonable rule for transmission lines, QAR 345-
023-0030.

(4) Need for natural gas pipelines can be demonstrated under
the least-cost plan rule, OAR 345-023-0020(1), or the
economically reasonable rule for natural gas pipelines, OAR 345-
023-0040.

(5) Need for storage facilities for liquified natural gas with
storage capacity of three million gallons or greater can be demon-
strated under the least-cost plan rule, QAR 345-023-0020(1).

Stat. Anth.: ORS 469.470

Stats. Implemented: ORS 469.501

Hist.: EFSC 3-1995, . & cert. ef. 11-16-95

345-023-0010
Exemptions From Need For Facility Determination

(1) The following facility types and their related and
supporting facilities shall be exempt from the requirement to
demonstrate need:

(a) High efficiency cogeneration facilities;

(b) Facilities which produce electricity from biomass, if at
least 50 percent of expected annual net electric output, under
normal operating conditions, is provided by a fuel derived directly
from organic 1natter, available on a renewable basis for conversion
to energy, including but not limited to forest residues, agricultural
crops and waste, wood and wood wastes, black liquor or other
process organic wastes, animal wastes, and aquatic plants, and if
the nominal electric generating capacity of the facility is not more
than 100 megawatts and there is no more than 200 megawatts of
nominal electric generating capacity from such biomass facilities
with applications pending before the Council, including the
proposed facility, and ali biomass facilities for which Site
Certificates are in ¢ffect at the time the application is filed;

(c) Facilities which produce electricity from geothermal
resources as defined in ORS 522.005(11), if the nominal electric
generating capacity of the facility is not more than 100 megawatts
and there is no more than 250 megawatts of nominal electric
generating capacity from such geothermal facilities with
applications pending before the Council, including the proposed
facility, and all geothermal facilities for which Site Certificates are
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in effect at the time the application is filed;

(d) Facilities which produce electricity from wind if the
nominal electric generating capacity of the facility is not more
than 300 megawatts and there is not more than 1000 megawatts of
nominal electric generating capacity from such wind facilities
with applications pending before the Council, including the
proposed facility, and all wind facilities for which Site Certificates
are in effect at the time the application is filed;

{e) Facilities which produce electricity from solar energy
where at Jeast 50 percent of the expected annual net electric output
under normal operating conditions is provided by solar insolation
and if the nominal electric generating capacity of the facility is not
more than 100 megawatts and there is no more than 200
megawatts of nominal electric generating capacity from such solar
facilities with applications pending before the Council, including
the proposed facility, and all solar facilities for which Site
Certificates are in effect at the time the application is filed;

(f) Facilities related to underground natural gas storage
Teservoirs;

(g) Storage facilities for liquified natural gas with storage
capacity less than three million (3,000,000} gallons; and

(h) A thermal power plant which does not burn coal, at which
under normal operating conditions, all but 25 megawatts of the
generating capacity will be used by facilities located within one
mile of the plant and either:

{A) All of the owners of the thermal power plant are also
owners of the facilities contracting for power;

{B) The owners of the facility contracting for power are
subsidiaries of the owners of the thermal power plant; or

{C) The owners of the thermal power plant are subsidiaries of
the owners of the facility contracting for power.

(2) Up to 500 megawatts of naturai gas fired facilities if the
applications for such facilities are desmed complete on or before
July 1, 1997. The exemption shall be awarded by the Council
based on the record in a single-issue limited-duration contested
case proceeding described in subsection (2)(a) of this rule. The
exemption shall be awarded to the proposal with the least
environmental impact as determined by the evaluation process and
the criteria set out in subsection (2)(b) through (2){e) of this rule.
Least environmental impact will be based on a sequential
consideration of the facility’s emissions of carbon dioxide and
other air pollutants, impacts of water use and wastewater
discharge, and impacts resulting from related or supporting
facilities. The exemption shall be awarded to the proposal with the
lowest impact in the first category, unless the Council determines
there is no significant difference between two or more proposals.
If there is no significant difference between two or more proposals
in the first category, the proposals will be considered for impacts
in the second category and the exemption shall be awarded to the
facility with the lowest impacts in the second category, unless the
Council determines there is no significant difference between two
or more proposals. If the Council determines there are no
significant differences between two or more proposals in the
second category, the proposals will be considered for impacts in
the third category and the exemption shall be awarded to the
facility with the lowest impacts in the third category, unless the
Council determines there is no significant difference between two
or more proposals. If the Council determines there are no
significant differences between two or more proposals in all three
categories, the exemption shall be awarded to the facility with the
oldest application determined complete by the department.

(a} (A) The Council shall consider requests for this
exempiion from any applicant or site certificate holder that
submits such a request on or before March 1, 1996, provided the
request for the exemption from need is accompanied by a site
certificate application, an amendment to a filed application for a
site certificate, or a request to amend a site certificate and the
nomina} electric generating capacity of the facility is not greater
than 500 megawatts. The cost of the review and contested case on
the exemption shall be paid by the applicants in equal shares.
Requests for this exemption shall include the applicant’s estimates
of facility emissions and environmenta! impacts set out in
subsections (2)(b) through (2)(d) of this rule. If alternative size or

configurations of the facility are to be considered, they shall be
described in the application.

(B) The department shall notify the Council's general mailing
list by February 15, 1996 that the deadline for submitting an
exemption request and application is March 1, 1996 and that a
contested case hearing will commence immediately after that;

{C) The contested case hearing shall be conducted in
compliance with applicable contested case requirements set forth
in ORS 183.413 through 183.497. The Council intends to make a
decision on the award of the exemption on or near May 15, 1996.
To that end it recommends the procedural steps and the schedule
set out in this paragraph, for conduct of the contested case, For the
purpose of the contested case, and with the exception of OAR
345-015-0023(2), the rules governing contested cases set forth in
OAR 345-015-0001 through 345-015-0085 and OAR 137-003-
0001 through 137-003-0092 and 137-001-00035 are advisory only,
and should be observed only to the extent they do not impede
adherence to the schedule set out in this paragraph. The
department shail be authorized to participate as an interested
agency. The council recommends adherence to the following
schedule:

ACTIVITY DAY OF CONTESTED CASE

Date by which exemption
request must be subrmitted,
applications made available to

the public Day 1
Requests for party status Day5
Ruling on parties, prehearing

conference Day 10
Interrogatories on applications Day 15
Applicant responses Day 20
Department and intervenors’

direct testimony Day 27

Interrogatories on Department,

intervenor’s direct testimony Day 32
Responses Day 37
Live cross examination and

rebuttal (allow one week total) Day 44
Date by which cross examination

and rebuttal must be concluded Day 51
Briefing by all parties, including

proposed order and conditions Day 58
Proposed Crder Day 65
Excepticns Day 72
Council decision Day 79

(D) If the facility awarded the exemption has a nominal
electric generating capacity of less than 251 megawatts, the
Council may award the remainder of the 500 megawalt exemption
to the proposal with next lowest environmental impact, as
described in subsections {2)(b) through (2)(d), provided that not
more than 500 megawatts of nominal electric generating capacity
of natural gas fired facilities is exempt under this rule in total.
Notwithstanding OAR 345-023-0010(4), in the event this
exemption becomes available due to denial or withdrawal of an
application, the exemption shall be awarded to the facility or
facilities with the next Iowest environmental impact, as described
in subsections (2)(b) through (2){(d), provided that not more than
500 megawatts of nominal electric generating capacity of natural
gas fired facilities is exempt under this rule in total. Exemptions
shall not become available to other facilities if a Site Certificate is
revoked, lapsed, or otherwise terminated.

{b) The exemption shall be awarded to the proposal with the
lowest value for monetized net air emissions per kWh of net
electric output. .

{A) Net air emissions shall be the facility's emissions of
carbon dioxide (CQ3), oxides of nitrogen (NO,) and PM-10
particulates (partictes less than 10 microns) minus firm offsets of
the same pollutants assured in the application. Net air emissions
shall be monetized by applying the dollar values in Table 1 of
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OAR 345-001-0010(35), except that NO, and PM-10 offsets
outside Oregon shall be assigned a value of zero dollars per ton.

(B) CO; emissions from the facility shall be based on the
anmual fuel input to the facility times the carbon content of the
fuel. Firm offsets from cogeneration shall be based on annual fuel
displaced by firm cogeneration times the carbon content of the
fuel displaced. The carbon content of fuels shall be based on the
State Workbook; Methodologies For Estimating Greenhounse
Gas Emissions, Second Edition, published by the United States
Environmental Protection Agency, Revised January 1995, page I-
11, document number 230-B-95-001, except that renewable wood
and biomass fuels shall have a value of zero pounds per Btu, To
convert from pounds of carbon to pounds of carbon dioxide
multiply pounds of carbon by 3.667.

(C) Firm offsets of air emissions shall be based on an
estimate of emissions sequestered, avoided or displaced by the
applicant's mitigation measures or cogeneration, provided such
measures are guaranteed by an assurance bond or performance
bond or can be made binding through other site certificate
conditions. Firm offsets from cogeneration mean that the
cogeneration is achieved by the applicant as part of the facility,
demonstrated by a contractual agreement between the applicant
and the cogeneration host and made binding through site
certificate conditions. In determining the amount of the firm
offsets of air emissions, the Council shall consider the timing of
the offset, the uncertainty, quantifiabilicy and verifiability of the
estimate of the amount of offset and the applicant's proposed
measurement, monitoring and evaluation of the performance of
the offset.

(D) Proposals that have values for monetized net air
emissions per kWh net electric output that are not significantly
greater than the proposal with the lowest value for monetized net
air emissions shall be considered tied with that proposal.

(c) If two or more proposals are tied for lowest value of
monetized net air emissions under subsection (2)(b) of this rule,
the exemption shall be awarded to the tied proposal with the
lowest impact, as evaluated by the Council, on water.

(A) Impacts on water include:

(i) Consumptive use of water considering the quantity,
quality, source and alternative uses of that water; and

(it) Net discharges of waste water considering the guantity,
quality, source and disposition of wastewater. The Council shall
consider reduction in discharges that result from the beneficial use
of waste water produced by the facility and for waste water used
by the facility that would otherwise be discharged by another
industrial, commercial or municipal process.

(B) Proposals that have impacts on waste and waste water
not significantly greater than the proposal with the lowest impacts,
as evaluated by the Council, shall be considered tied with the
proposal with the lowest impact on water and wastewater.

(d} If two or more proposals are tied in terms of water and
waste water impacts under subsection (2)(c), the exemption shall
be awarded to the tied proposal with the least detrimental impact
from related or supporting facilities as evaluated by the Council.
The Council shall consider impacts from retated or supporting
facilities on land use.

(A) Impacts on land use include:

(i) Farming and forestry land uses outside the urban growth
boundaries,

(i) Existing land uses within urban growth boundaries;

(i) Wildlife; and

(iv) Scenic values.

(B) Proposals that have impacts from related or supporting
facilities that are not significantly pgreater than the proposal with
the least detrimental impact, shall be considered tied with the
proposal with the lowest impact.

(e) If two or more proposals are tied in terms of least
detrimental impact from related or supporting facilities under
subsection (2){d), the exemption shall be awarded to the proposal
with the oldest application determined complete by the
department.

(3) Electric generation facilities, except coal or nuclear, for
which all the net electric output is contracted to the Bonneville

Power Administration and which have a fuel chargeable to power
heat rate of 8000 Btu per kWh or less, provided the Council finds
that the Pacific Northwest Electric Power and Conservation
Planning Council is autherized to review the acquisition of the
output of the facility for consistency with the Plan under Section
6(c)(2) of the Pacific Northwest Electric Power 1991 Northwest
Conservation and Electric Power Planning and Conservation
Act 16 USCA 339d.(c)(2) (1980), and for consistency with the
criteria in:

(a) The Pacific Northwest Electric Power and
Conservation Planning Council Statement of Policy
Implementing section 6(¢) of the Northwest Electric Power
Planning and Conservation Act, November 12, 1986;

(b} Document No. 92-25, Process and Criteria To Be Used
in 6(c) Review, Statement of Policy, August 17, 1992; and

(c} The letter from Stan Grace, Chair, Northwest Power
Planning Council, to Randall W. Hardy, Administrator, Bonneville
Power Administration, dated July 28, 1993, setting out issues that
are likely to be of particular concern to the power Planning
Council in future 6(c) reviews.

{4) Except as provided in OAR 345-023-0010(2){a){D), in
the event an exemption becomes available due to a denial or
withdrawal of an application , the exemption shall go to the
facility with the oldest application determined complete by the
department and that would otherwise qualify for the exemption.
Exemptions shall not become available to other facilities if a Site
Certificate is revoked, lapsed, or otherwise terminated.

{Publications: The publication(s) referred to or incorporated by reference in

this rule are avafiable from the Energy Facility Siting Council.}

Stat Auth,: ORS 469.470

Stats. Implemented: ORS 469.501

Hist: EFSC 1-1993, f. & cert. ef, 1-15-93; EFSC 5-1993(Temp), f. & cert, ef,

8-16-93; EFSC 1-1994, f, & cert. ef. 1-28-94; EFSC 2-1994, . & cerr. ef. 5-6-

94; EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 3-1995, £, & cert. ef. 11-16-95

345-023-0020

Energy Facilities Demonstrating Need with a Least-cost Plan
Adopted, Approved or Acknowledged by a Governmental
Body That Makes or Implements Energy Policy

(1) The Council shall accord a conclusive presumption of
need for a facility or a facility substantjally similar to the proposed
facility the net electric output of which is identified for acquisition
in the short-term plan of action of an energy resource plan or
combination of plans adopted, approved or acknowledged by a
municipal utility, people’s utiliry district, electrical cooperative or
other govemmental body that makes or implements energy policy,
if the plan:

(a) Includes a range of forecasts of firm energy and capacity
demands and committed firm energy and capacity resources over
the planning period using a reasonable method of forecasting;

(b) Considers and evaluates a reasonable range of practicable
demand and supply resource alternatives over the planning period
on a consistent and comparable basis. Practicable alternatives are
those that are demonstrated to be technically and economically
achievable within the time frame considered to meet potential
energy or capacity needs. Financial assumptions, including
discount rates and treatment of resource lifetimes and end effects,
shall be consistent and comparable between resources.

(A) For electric generation facilities, the alternatives
considered shall inciude but not be limited to:

(i) Implementation of conservation, peak load management,
voluntary customer interruption, and generating, transmission and
distribution system efficiency improvements;

(ii) Direct use of natural gas, solar or geothermal resources at
retail foads in the service area of the energy supplier as a
substitute for use of electricity; and

(iii} Wholesale purchases and construction and operation of
renewable resource generation, cogeneration, thermal generation
facilities, and smaller or larger sized additions of generation
facility types similar to the proposed facility.

(B) For electric transmission line facilities, the alternatives
considered shall include but not be limited to:

(i} Implementation of cost-effective conservation, peak load
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management, and voluntary customer interruption as a substitute
for the proposed facility;

(i1) Construction and operation of electric generating
facilities as a substitute for the proposed facility;

(iii) Direct use of natural gas, solar or geothermal resources
at retail loads as a substitute for use of electricity transmitted by
the proposed [acility; and

{iv) Adding standard sized smaller or larger transmission line
capacity.

(C) For natural gas pipeline facilities, the alternatives
considered shall include but not be limited to:

(i) Implementation of cost-effective conservation, peak load
management, and voluntary customer interruption as a substitute
for the proposed facility;

(if) Installation of propane storage systems, facilities to store
liquified natural gas and underground reservoirs as a substitute for
the proposed facility;

{it1} Direct use of electricity, solar or geothermal resources at
retail loads as a substitute for use of natral gas supplied by the
proposed facility; and

(iv) Adding standard sized smaller or larger pipeline
capacity;

(c) Includes the development and evaluation of alternative
resource plans to meet forecast energy or capacity needs over the
planning time period;

{(d) Analyzes the uncertainties associated with alternative
resource plans or strategies. The range of uncertainties about the
future must be sufficient to test the performance of each
alternative resource strategy. The criteria used to evaluate
performance of alternative resource strategies must be broad
enough to judge the merits of a strategy {rom a societal per-
spective;

(e) Aims to minimize long-run totak resource costs while
taking into account reliability, compatibility with the power
system, strategic flexibility and external environmental costs and
benefits. The value provided by reliability, compatibility with the
power system, strategic flexibility and external environmental
costs and benefits may justify actions that increase the total
resource cost of the plan. The Council shall recognize that the
goals of a least-cost plan are to minimize expected total resource
costs for society and the variance m those costs due to uncertainty
about fumre conditions;

(D) Includes a short-term plan of action;

: {g) Is consistent with the energy policy of the state as set
forth in ORS 469.010. To be consistent with the energy policy of
the state, the short-term plan of action shall describe actions that
must be taken within a two to three year time frame to provide a
reasonable assurance that future energy and capacity demands can
be met while aiming to minimize total resource cost; and

(h) Was adopted, approved or acknowledged after a full, fair
and open public participation and comment process. Such a
process is one in which the public has reasonable and timely
access to the decision-maker and to information and records
legally available to the public.

(2} A least cost plan acknowledged by the Public Utility

Commission of Oregon shall be deemed to comply with the

requirements set forth for a plan in section (1} of this rule.

(3) For an Oregon municipal utility, people’s utility district or
electrical cooperative, or combination thereof, a facility is needed
if the Council determines that the facility is economically prudent
and consistent with the state's energy policy of minimizing long
run total resource costs while taking into account reliability,
compatibility with the power system, strategic flexibility and
external environmental costs and benefits to replace power
purchases available to the utility with the power output from the
facility:

() For purposes of this section, the Oregon municipal utility,
people's utility district, electrical cooperative, or combination
thereof, proposed to use the power output from the facility to
replace power purchases available to it shall be called “the
qualifying public utility”;

(b) The retail revenue requirements of the qualifying public
utility shall be used to determine economic prudence taking into

account risk and uncertainty;

(c) The proposed resource acquisitions of the qualifying
public utility, including the proposed facility, and resource
acquisitions for the two years prior to the initial subrmission of the
application shall be used to determine consistency with the state’s
energy policy of minimizing long run total resource costs.

(d) If, in the near-term, output from the facility is sold to an
energy supplier other than the gualifying public utility, the
Council shall condition the Site Certificate to require the use of
the facility to serve the retail loads of the qualifying public utility
within a time specified in the Site Certificate.

Stat. Auath.: ORS 469.470

Stats. Implemented: ORS 465.501

Hist.: EFSC 2-1981, f. & ef. 1-19-81; EFSC 5-1981(Temp}), f. & ef. 4-27-8%;

EFSC 7-1981, . & ef. 6-29-81; EFSC 1-1983(Temp), . & ef. 5-3-83; EFSC 1-

1984, F. & ef. 8-7-84; EFSC 2-1986, f. & ef. 2-21-86; EFSC 7-1986,f. & ¢f. 9-

18-86; EFSC 1-1993, f. & cert. ef. 1-15-93; Renumbered from 345-79-105 &

245-111-025; EFSC 5-1993(Temp), f. & cert, ef. 8-16-93; EFSC 1-19%4, f. &

cert. ef. 1-28-94; EFSC 2-1994, £, & cert. ef. 5-6-94; EFSC 3-1995, . & cert.

ef. 11-16-95

345-023-0030
Electric Transmission Lines Demonstrating Need under the
Economically Reasonable Rule

(1) The Council may find the applicant has demonstrated
need for an electric transmission line as defined in ORS 469.300,
if the Council finds that:

(a) The facility will be required, within five years of its
proposed in-service date, to enable the transmission system of
which it is to be a part to carry peak demands or firm annual
energy demands which are reasonably expected to occur in the
service area or areas to be served by the facility;

(b) The facility is consistent with the minimum operating
reliability criteria contained in the Western System Coordinating
Council Bulk Power Supply Program 1994.2004, dated April 1,
1995; and

(c) The construction and operation of the facility is an
economically reasonable method of meeting energy or peak
demands and reliability criteria compared to the alternatives
identified in the Application for Site Centificate application or in
the Project Order as originally issued pursuant to OAR 345-015-
0160 or as amended by the Council.

(2) For the purposes of this rule, peak demand in the service
area or areas to be served by the proposed facility shall be
presumed, subject to rebuttal, to: C

(2) Be twice the firm energy demand in the service area or
areas to be served by the proposed facility; and

(b} Increase or decrease during the ten (10) year period
following the date of application for a Site Certificate at the same
rate that demand for energy in such service area or areas will
increase or decrease.

(3) Alternatives to construction of the proposed facility
identified in the Project Order pursuant to OAR 345-015-0160
shall include, but are not limited to:

{a) Implementation of cost-effective conservation, peak load
management, and voluntary customer interruption as a substitute
for the proposed facility; ’

(b) Construction and operation of electric generating
facilities as a substitute for the proposed facility;

(c) Direct use of natural gas solar or geothermal resources at
retail loads as a substitute for use of electricity transmitted by the
proposed facility; and

(d) Adding standard sized smaller or larger transmission line
capacity.

(4) This rule shall not apply to electric transmission lines
which are related or supporting facilities.

Stat. Auth.: ORS 465,470

Stats. Implemented: ORS 469,501

Hist.: EFSC 9-1980, f. & ef. 12-22-80; EFSC 1-1993, {. & cert. ef. 1-15-93;

Renumbered from 345-80-043; Readopted by EFSC 5-1993(Temp), f. & cert.

ef. 8-16-93; Readopted by EFSC 1-1994, f. & cext. ef. 1-28-94; Readopted by

EFSC2-1994, f. & cert. ef. 5-6-94; EFSC 3-1995, £. & cert. ef. 11-16-95



Chpater 345 Oregon Department of Energy, Energy Facility Siting Council
OREGON ADMINISTRATIVE RULES 1997 COMPILATION

345-023-0040
Natural Gas Pipelines Demonstrating Need under the
Economically Reasonable Rule

{1) The Council may find the applicant has demonstrated
need for a natural gas pipeline as defined in ORS 469.300 or a
facility that stores liquified patural gas, if the Council finds that;

(a) The facility will be required within five years following
its proposed in-service date, to enable the natural gas supply
system of which if is to be a part to satisfy peak demands which
are reasonably expected to occur in the service area or areas to be
served by the proposed facility; and

(b) Construction and operation of the facility will be an
economically reasonable method of mneeting peak demands in
comparison with the alternative identified in the Applicaton for
Site Certificate, or in the Project Order as originally issued
pursuant to OAR 345-015-0160 or as amended by the Council.

(2) For purposes of this rule, peak demand in the service area
or areas to be served by the proposed facility shall be rebuttably
presumed to be based on weather conditions which have a one in
twenty chance of occurrence in any year.

(3) Alternatives to construction of the proposed facility
identified in the Project Order pursuant to OAR 345-015-0160
shall include, but are not limited to:

(2) Implementation of cost-effective conservation, peak load
management, and voluntary customer interruption as a substitute
for the proposed facility;

(b) Installation of propane storage systems, facilities to store
liguified natural gas and underground reservoirs as a substitute for
the proposed facility;

(c) Direct use of electricity, solar or geothermal resources at
retail loads as a substimte for use of natural gas supplied by the
proposed facility; and

(d) Adding standard sized smaller or larger pipeline capacity.

{(4) This rule shall not apply to natural gas pipelines which
are related or supporting facilities.:

Stat. Auth.: ORS 469,470

Stars. Implemented: ORS 469.501

Hist: EFSC 4-1986, f. & <f. 9-5-86; EFSC 1-1993, f. & cert. ef. 1-15-93;

Renumbered from 345-125-040; Readopted by EFSC 5-

1993(Temp), {. & cert. <f. 8-16-93; Readopted by EFSC 1-1994, f. & cert, ef.

1-28-94; Readopted by EFSC 2-1994, f. & cert. ef. 5-6-34; EFSC 3-1995,f. &

cert. ef. 11-16-95

345-023-0050

Electric Generation Facilities Demonstrating Need under tbe
Load-Resource Balance Rule with a Least-cost Plan Not
Adopted, Approved or Acknowledged by a Governmental
Body That Makes or Implements Energy Policy

(1) An applicant has demonstrated need for an energy facility
as defined in ORS 469.300(10)(a)(A)D) and its related and
supporting facilities if:

(a) The net electric output of the facility will be used by an
energy supplier or suppliers for which a least-cost plan, together
with any supplemental informatien provided by the applicant:

{A) Uses a reasonable method to produce a forecast of firm
deficits that are expected to occur within four years of the date of
application and that are at least equal to the maximum share of the
proposed facility that will be used by such energy supplier or
suppliers;

(B) Complies with subsections (b} through (g) of 345-023-
0020(1); and

(C) Contains a short-term plan of action that
calls for construction and operation of the proposed facility, or a
facility that is substantiaily similar to the proposed facility, in the
time period proposed by the applicant, to meet the firm deficits
described in paragraph (1}(a)(A) of this rule that are expected to
occur within four years of the date of application; and

(b) The record of the siting proceeding does not establish by
a preponderance of the evidence that:

(A) The forecast firmn deficit is overstated and that based on
the revised fimm deficit, the proposed facility is not required to
meet forecast firm deficits within four years; or

(B} A practicable alternalive that can meet firm deficits can

be substituted for the proposed facility in the least cost plan and
provide a superior mix of total resource cost, reliability,
compatibility with the power system, strategic flexibility and
environmental impacts not included in total resource cost.

(2) Practicable alternatives that the Council may consider
under this rule must be demonstrated to be technically and
economically achievable within the time frame required to meet
projected need, and shall include but are not limited to:

(a} Implementation of conservation, peak load management,
voluntary customer interruption, and generating, transmission and
distribution system efficiency improvements;

(b) Direct use of natural gas, solar or geothermal resources at
retail loads in the service area of the energy supplier as a
substitute for use of electricity; and

(c) Wholesale purchases and construction and operation of
renewable resource generation, cogeneration, thermal generation
facilities, and smaller or larger sized additions of generation
facility types similar to the proposed facility.

Stat. Auth.: ORS 469.470

Stats, Implemented: ORS 469.501

Hist.: EFSC 3-1995, f, & cert. ef. 11-16-95

DIVISION 24

SPECIFIC STANDARDS FOR SITING NON-NUCLEAR
FACILITIES AND RELATED OR SUPPORTING
FACILITIES

Specific Standards for Wind Facilities

345-024-0010
Design Standards for Wind Energy Facilities

(1) For the purposes of this rule, “Wind Energy Facility”
means all wind turbines or other such devices and their related or
supporting facilities which produce electric power from wind and
are:

(a) Connected to a common switching station, or

(b) Constructed, maintained, or operated as a contiguous
group of devices.

(2) A wind energy facility shall comply with the noise
control ruies in OAR 340, Division 35.

(3) A wind energy facility shall be designed to exclude
members of the public from close proximity to the turbine blades
and electrical equipment. -

(4) A wind energy facility shall be designed to preciude
structural failure of the tower or blades which could endanger the
public safety and shail have adequate safety devices and tesling
procedures designed to warn of impending failure or to minimize
the consequences of such failure.

Stat. Auth,; ORS Ch, 469

Srats. Implemented: ORS

Hist.:. EFSC 6-1980, f. & ef. B-26-80; EFSC 1-1993, f. & cert. ef. 1-15-93;

Renumbered from 345-115-020 & 345-115-030; Readopted by EFSC 5-

1993(Temp), £, & cert, ef. 8-16-93; Readopted by EFSC 1-1994, f, & cert. cf.

1-28-94; Readopted by EFSC 2-1994, f. & cert, ef. 5-6-94; EFSC 5-1594, . &

cert. ef. 11-30-94

Specific Standards for Surface Facilities Related to
Underground Gas Storage Reservoirs

345-024-0030
Public Healtb and Safety Standards for Surface Facilities
Related to Underground Gas Storage Reservoirs

(1) The following surface facilities related to underground
gas storage reservoirs shall be located at distances in accordance
with the schedule below from any existing permanent habitabie
dwelling:

(a) Major facilities — 220 meters;

(b) Minor facilities, exciuding compressors -- 15 meters;

{c) Compressors rated less than 1,000 horsepower -- 100
meters; and

(d) Roads and road maintenance equipment housing -- 15
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meters.

{2) The surface facilities related to an underground gas
storage reservoir shall be constructed and maintained in
accordance with the applicable requirements of the U.S.
Department of Transportation as set forth in 49 CFR, Part 192,
and OAR 860-24-020 in effect as of the date of this rule.

(3) The surface facilities related to an underground gas
storage reservoir shall be designed so that noise resulting from
operation of the facilities shall not violate standards specified in
OAR 340, Division 35, in effect as of the date of this rule.

{4) The surface facilities related to an underground gas
storage reservoir shall be designed, constructed, operated and
retired so as not to allow leakage of natural gas that endangers
public health and safety.

(5) A program shall be developed using technology that is
both practicable and reliable to monitor surface facilities related to
underground gas storage reservoirs to ensure the public health and
safety. )

(6) The surface facilities related to an underground gas
storage reservoir shall be designed, constructed and operated so as
not to produce or contribute to seismic hazards that could
endanger the public health and safety or result in damage to
property.

[Publications: The publication(s} referred to or incorporated by reference in

this ule are available from the Energy Facility Siting Council.]

Stat. Auth.: ORS Ch. 469 .

Stats, Implemented: ORS

Hist.: EFSC 1-1980, £. & ef. 2-28-80; EFSC 1-1981, f. & ef. 1-19-81; EFSC 1-

1993, f. & cert. ef. 1-15-93; Renumbered from 345-100-036; Readopted by

EFSC 5-1993(Temp), £. & cert. ef. 8-16-93; Readopted by EFSC 1-1994, f. &

cer, ef, 1-28.94: EFSC 5-1994, £ & cert. ef. 11-30-54

Specific Standards for Gas Pipelines

345-024-0050
Alternative Sites For Pipelines

{1) This rule applies to energy facilities and to related or
supporting facilities that meet the definition of pipeline set forth in
ORS 469.300(103a)(E).

(2) In order to select a corridor for inclusion in the
Application for Site Certificate, the Council shall evaluate the
preferred and alternative corridors described in the Notice of
Intent to file an Application for Site Certificate for a pipeline and
must determine that the selected corridor will not result in more
significant adverse impacts in comparison with the other
corridor(s) described in the Notice of Intent.

(3) The Council shall waive the requirements of section (2}
of this rule for those segments of the proposed pipeline which the
applicant agrees to route:

(a} Within a corridor containing at least one natural gas
pipeline & inches or greater in diameter and which has operated at
a pressure of 125 psig; or

{b) Within the right-of-way of any public road.

(4) The Site Certificate for a pipeline shall specify a corridor
as the approved site, and shall allow the Site Certificate holder to
construct the pipeline anywhere within the corridor, subject to the
conditions of the Site Certificate.

Stat. Auth.: ORS Ch. 469

Stats, Implermented: ORS

Hist.: EFSC 4-1986, . & ef, 9-5-86; EFSC 2-1987(Temp), f. & ef. 10-21-87;

EFSC 1-1993, f. & cert. ef. 1-15-93; Renumbered from 345-125-0535;

Readopted by EFSC 5-1993(Temp), f. & cert. ef. 8-16-83; Readopted by EFSC

1-1994, . & cert. ef. 1-28-94; EFSC 5-1994, f. & cert. ef. 11-30-94

345-024-0060
Public Health And Safety Standards For Pipelines

{1) This rule applies to all pipelines under Council jur-
isdiction.

{2) Pipelines shall be constructed in accordance with the
requirements of the U.S. Department of Transportation as set forth
in Title 49, Code of Federal Regulations, Part 192, in effect as
of the date of this rule.

(3) A pipeline shall be designed so that noise resulting from

operation of compressor stations and other related or supporting
facilities shall not violate standards specified in OAR 340,
Division 35, in effect as of the date of this rule.

(4) A pipeline shail have mechanical structures that allow the
pipeline to be sealed off, in the event of leakage, in a manner that
will minimize the release of flammable materials. This is
rebuttably presumed to be satisfied by the requirements of Title
49, Code of Federal Regulations, Part 192, in effect as of the
date of this rule.

(5) A program shall be developed using the best available
practicable teclinology to monitor a proposed pipeline to ensure
protection of public health and safety.

[Publicatons: The publicaticn(s) referred to ar incorporared by reference in

this rule are available from the Energy Fecility Sitng Council.]

Stat. Auth.: ORS Ch. 469

Stts. Implemented: ORS

Hist: EFSC 4-1986, . & ef. 9-5-861 EFSC 101883, f. & cert. ef. 1-15.93;

Renumbered from 345-125-065; Readopted by EFSC 5-1993(Temmp), f. & cert.

ef, 8-16-93; Readopted by EFSC [-1994, £ & cert. ef. 1-28-34; EFSC 5-1994,

f. & cert. ef. 11-30-94

Specific Standards for Transmission Lines

345-024-0080
Alternative Sites For Transmission Lines

(1) This rule applies to energy facilities and to related or
supporting facilities that meet the definition of high voltage
transmission line set forth in ORS 469.300(10)(2)C).

(2) In order to select a corridor for inclusion in the
Application for Site Certificate, the Council shall evaluate the
preferred and alternative corridors described in the Notice of
Intent to file an Application for Site Certificate for a ransmission
line and must determine that the selected corridor will not result in
more significant adverse impacts in comparison with the other
corridor{s) described in the Notice of Intent.

(3) The Council shall waive the requirements of section (2)
of this rule for:

{(a) Segments of a proposed transmission line which meet the
exclusion criteria of ORS 469.300(10){a)(C){i) or (ii); or

(b) Transmission lines greater than 10 miles in length,
portions of which do not wnect the exclusion criteria of ORS
469.300(10)(a)(C)(i) or (ii), but only if the sum of the lengths of
such portions does not exceed 10 miles.

{4) The Site Certificate for a transmission line shall specify a
corridor as the approved site, and shall allow the Site Certificate
holder to construct the transmission line anywhere within the
corridor, subject to the conditions of the Site Certificate.

Stat. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.; EFSC 9-1980, f. & ef. 12-22-80; EFSC 1-1993, f. & cert. ef. 1-15-93;

Renumbered from 345-80-051; Readopted by EFSC 5-1993(Temp), f. & cert.

ef. 8-16-93; Readopted by EFSC 1-1994, . & cert. ef. 1-28-94; EFSC 5-1994,

f. & cert. ef. 11-30-94

345-024-0090
Design Standards For Transmission Lines

(1) This rule applies to all high voltage transmission lines
under Council jurisdiction.

(2) A transmission line shall be designed so that alternating
current electric fields shall not exceed 9 kV per meter at one meter
above the ground surface in areas accessible to the public.

(3) A transmission line shall be designed so that induced
currents resulting from the transmission line and related or
supporting facilities will be as low as reasonably achievable. The
applicant must develop and implement a program which shall
provide reasonable assurance that all fences, gates, cattleguards,
trailers, or other objects or structures of a permanent nafure that
could become inadvertently charged with electricity shall be
grounded through the life of the line.

(4) A transmission line shall be designed, constructed, and
operated in a manner consistent with the 1993 edition of National
Electrical Safety Code (American National Standards
Institute, Section C2, 1993 Edition).
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[Publicadens: The publicadon(s) referred to or incorporated by reference in
this ruie are available from the Energy Facility Sitng Council.]

Star. Auth,: ORS Ch. 469

Stats. Impiemented: ORS

Hisr.: EFSC 9-1980, £, & ef. 12-22-80; EFSC 1-1993, f. & cert ef, }-15-93;
Renumbered from 3435-80-055; Readopted by EFSC 5-1993(Temp), f. & cert.
ef. B-16-93; Readopted by EFSC 1-1994, f. & cert. ef, 1-28.94; EFSC 5-1994,
f. & cert. ef. 11-30-94

DIVISION 26

CONSTRUCTION AND OPERATION RULES FOR
FACILITIES

345-026-0005
Purpose

The purpose of the rules in this division is to assure that the
construction, operation and retirement of facilities are
accomplished in a manner consistent with the protection of the
public health, safety, and welfare and the protection of the
environment. :

Stat, Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: NTEC 9. f. 2-13-75, ef. 3-11-75; EFSC 3-1994, f. & cert. ef. 6-28-94;

EFSC 5-1994, f, & cert. ef. 11-30-94

345-026-0010
Legislative Authority

The rules in this division are promulgated pursuant to ORS
Chapter 469, 1995 edition.

(1) Pursuant to ORS 469.430, the Council has continuing
authority over the site for which a Site Certificate is issued and
may inspect, or direct the office to inspect, or request another state
agency or local government to inspect, the site at any time in order
to assure that the facility is being operated consistently with the
terms and conditions of the Site Certificate.

(2) For facilities subject to ORS 469.410 as having been built
prior to July 2, 1975, the Council has continuing authority over
the site for which a Site Certificate is issued and may inspect, or
direct the office to inspect, or request another state agency or local
government to inspect, the site at any time in order to ensure that
the facility is being operated consistently with the terms and
conditions of the Site Certificate and any applicable health or
safety standards.

(3) Pursuant to ORS 469.410, the Council shall establish
programs for menitoring the environmental and ecological effects
of the operation and decornmissioning of energy facilities subject
to Site Certificates issued prior to July 2, 1975, to ensure
continued compliance with the terms and conditions of the Site
Certificate and any applicable health or safety standards,

Stat. Auth,: ORS 469.470

Stats. Implememted: ORS 469.401, 469.410, 469,430

Hist.: NTEC 9, £. 2-13-75, ef, 3-11-75; EFSC [-1985, f. & ef. 1-7-85; EFSC 3-

1994, f. & cert. ef. 6-28-94; EFSC 5-1994, f. & cer. ef. 11-30-94; EFSC 3-

1995, f. & cern. ef, 11-16-95

345-026-0015
Scope and Constroction

(1} Notwithstanding any other rule to the contrary, the rules
in this division apply to all facilities for which a Site Certificate is
executed on or after November 30, 1994, as well as the Trojan
energy facility. Except for the Trojan energy facility, these rules
do not apply to facilities for which a Site Certificate was executed
before November 30, 1994, unless the Site Certificate is amended
to include the applicability of the rules in this division.

(2) To the extent that any of these rules conflict or are
inconsistent with administrative rules lawfully adopted by other
state agencies, these rules shall be deemed controlling, except as
prohibited by law. The Council shall resolve such conflicts in
consultation with the affected agencies, and in a manner
consistent with the public interest.

(3) To the extent that any of these rules conflict or are

inconsistent with a condition contained in a Site Certificate (or
amendment thereto), the latter shall be deemed controlling.

(4} Site Certificate holders shall cornply with all applicable
lawful rules and requirements of federal agencies.

Stat. Auth.: ORS Ch. 183 & 469

Stats. Impiemenied: ORS

Hist.: NTEC 9, f. 2-13-75, ef. 3-11-75; EFSC 1-1985, f. & ef, 1-7-85; EFSC 3-

1994, f. & cert. ef. 6-28-94; EFSC 5-1994, f. & cert. ef, 11-30-94; EFSC 1-

1995, f. & cert ef, 5-15-95

345-026-0035 [Renumbered to 345-027-0020]
345-020-0040 [Renumbered to 345-027-0020]
345-026-0045 [Renumbered to 345-022-0060]

345-026-0048
Compliance Plans

Following receipt of the Site Certificate or an amendment of
the Site Certificate, the Site Certificate holder shall implement a
ptan which verifies compliance with all Site Certificate terms and
conditions and applicable statutes and rules, This shall be
documnented and maintained for department or Council inspection,

Star. Auth.: GRS Ch. 183 & 469

Stats. Implemented: QRS

Hist.: EFSC 5-1994, f, & cert. ef 11-30-94

345-026-0050
Inspections

{1) General provisions:

(a} Each Site Certificate holder shall afford to properly
identified representatives of the Council or department
opportunity to inspect the facility, including all materials,
activities, related or supporting facilities, premises, and records
pertaining to design, construction, operation or retirement of the
facility at any time;

(b} The Site Certificate holder's representative may
accompany Council or department inspectors during an in-
spection;

(¢} Council or department inspectors may refuse to permit
accompaniment by an individual who deliberately interferes with
a fair and orderly inspection;

{d) Upon completion of each inspection, the inspector shall
have a conference with the certificate holder's on-site manager or
designee to discuss all pertinent findings. The inspector shall issue
a written report of the inspection and this conference. Inspection
reports shall be kept on file with the department;

(e) If any actual or potential violatons of state, federal or
local law, Council rules, or Site Certificate conditions or
warranties are found, the inspector shall notify the Secretary, the
Council and the certificate holder. All pertinent findings shall be
reported to the Council at its next scheduled meeting.

(2) Requests for Inspections:

(a) Any person may request department inspection of a
facility if the requestor believes:

(A) That a violation of state or local law, rules, Council
order, or Site Certificate conditions or warranties has occurred or
may imminently occur; or

(B) A situation exists that may lead to unnecessary exposure
of an individual to hazardous materials or unsafe or dangerous
conditions.

(b) The request for inspection must set forth the specific
grounds for the request. The request shall be submitted to the
department, or during an inspection to the department’s
representative. A requestor who is employed directly or indirectly
by the certificate holder may ask that his or her name not be
disclosed in any manner except where disclosure is required by
law;

(¢) Department staff shall promptly notify the certificate
holder of the request and nature of the alleged violation, or other
basis for the inspection;

(d) If the request concerns matters of state, federal or local
law or rule not administered by the Council, department staff shall
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forward the request to the appropriate agency;

{e) Department staff shall make a prompt evaluation of
allegations related to maiters under Council jurisdiction. If
department staff concindes that there are reasonable grounds to
believe that the alleged violation has occurred or is imminent, or
that a situation exists that may lead to unnecessary exposure of an
individual to hazardous materials or to unsafe or dangerous
conditions, the department shall cause an inspection to be made as
soon as practicable;

(f) If department staff determines that an inspection is not
warranted, it shall give written notice of that conclusion to the
requestor, stating its reasons. The requestor may then submit a
written request for review to the Council, The Council shall
provide the Site Certificate holder with a copy of the request by
certified mail. The Site Certificate holder may submit written
statement of its position with the Council, which shall provide a
copy to the requestor by certified mail. At its discretion, the
Council may hold an informal conference to discuss the merits of
the request. The Council shall affirm, modify, or reverse the
determination made by the department and shall furnish the
requestor and the Site Certificate holder a written notification of
its decision and the reasons therefor;

{g) Inspections conducted pursuant to this section need not be
limited to matters referred to in the request for inspection;

(h) No certificate holder shall discharge or in any manner
discriminate against any employee because he or she submitted a
request for inspection, provided information to a Council or
department representative, or otherwise exercised options afforded
to the worker under these rules.

Star. Aunth.: ORS 469.470

Stts. Implemenied: ORS 469.410, 469,430

Hist,: NTEC 9, f. 2-13-75, ef. 3-11-75; EFSC 3-1994, f. & cert. ef. 6-28-94;

EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 3-1995, . & cext, ef. 11-16-95

345-026-0080
Annnal Statos Report for Non-nuclear Facilities

(1) General Reporting Obligation for non-nuclear facilities:

(a) Each certificate holder shall, within 120 days of the end
of each calendar year, submit an annual report to the Council
addressing the subjects listed in this rule. The reporting date may
be changed by mutual agreement of the Council Secretary and the
certificate holder;

(b)Y To the extent that information required by this tule is
contained in reports the certificate holder submits to other state,
federal or local agencies, excerpts from such other reports may be
submitted to satisfy this rule. The Council reserves the right to
request full copies of such excerpted reports.

(2} Contents of Annual Report:

{a) Facility Status: An overview of site conditions, the status
of facilities under construction, and a summary of the operating
experience of facilities which are in operation. This section of the
annual report shall describe any unusual events, such as
earthquakes, extraordinary windstorms, major accidents, or the
like, which occurred during the year and which had a significant
adverse impact on the facility;

(b) Reliability and Efficiency of Power Production: For
electric power plants:

(A) The plant availability and capacity factors for the
reporting year. If equipment failures or plant breakdowns had a
significant impact on those factors, describe them and plans to
minimize or eliminate their recurrence;.

(B) The efficiency with which the power plant converts fuel
into electric energy. If fuel chargeable to power heat rate was
evaluated when the facility was sited, efficiency shall be
calculated using the same formula and assumptions, but using
actual data.

(c} Status of Surety Information: The annual report shall
provide documentation demonstrating that the bond or other
security provided under OAR 345-027-0020(3) is in full force and
effect and will remain in full force and effect for the term of the
next reporting period;

(d) Industry Trends: The annual report shall discuss any
significant industry trends that may affect the operations of the

facility;

(e) Monitoring Report: A list and description of all
significant monitoring and mitigation activities performed during
the previous year in accordance with Site Certificate terrns and
conditions, a summary of the results of those activities, and a
discussion of any significant changes to any monitoring or
mitigation program, including the reason for any such changes;

{f} Compliance Report: The certificate holder shall report all
instances where it has not complied with a Site Certificate
condition. For ease of review, this section of the report shall use
numbered subparagraphs corresponding to the applicable sections
of the Site Certiftcate;

{g) Facility Modification Report: The report shall summarize
changes to the facility which the certificate hoider has determined
do not require a Site Certificate amendinent in accordance with
OAR 345-027-0050.

Stat. Auth.: ORS Ch. 183 & 469

Stats. Implemented: ORS

Hist: NTEC 9, £, 2-13-75, ef. 3-11-75; EFSC 1-1985, f. & ef. 1-7-85; EFSC 3-

1994, f. & cert. of. 6-28-94; EFSC 5-1994, f. & cert. ef. 11-30-94

345-026-0100
Schedule Modification

The certificate holder shall promptly notify the department of
any changes in major milestones for construction, decommis-
sioning, operation, or retirement schedules. Major milestones shall
be as identified by the certificate holder in its construction,
retirement or decommissioning plan.

Stat, Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: NTEC 9, f. 2-13-75, ef. 3-11-75; EFSC 3-1994, L & cert. ef. 6-28-34;

FEFSC 5-1994, {. & cert. of. 11-30-54

345-026-0105
Correspondence With Other State or Federal Agencies

The Site Certificate holder and the department shall
exchange copies of all correspondence related to compliance with
statutes, rules and local ordinances on which the Council
determined compliance, except for material withheld from public
disclosure under state or federal Jaw or under Council rules.
Abstracts of reports may be submitted in place of full reports;
however, full copies of abstracted reports must be provided at the
request of the department.

Star. Auth.: ORS Ch. 183 & 469

Stats. Implemented: ORS

Hist.: NTEC 9, £. 2-13-75, ¢f. 3-11-75; EFSC 1-1985, f. & ef. 1-7-85; EFSC 5

1994, f. & cert. ef. 11-30-94

345.026-0125
Construction Report

During construction of the energy facility and related or
supporting facilities, the certificate holder shall submit
semmiannual Construction Progress Reports to the Council, Any
significant changes to major milestones for construction shall be
highlighted in the report. The report shall contain such
information related to construction as specified in the Site
Certificate.

Stat. Auth.: ORS Ch.

Stats. Implemented: ORS

Hist.: NTEC 9, f. 2-13-75, ef. 3-11-75; EFSC 5-1994, f. & cert. of. 11-30-54

345-026-0130 [Renumbered to 345-027-0010]
345-026-0135 [Renumbered to 345-022-0090]

345-026-0170
Notification of Incidents

(1) The Site Certificate holder shall notify the department
within 72 hours of any occurrence involving the facility if:

(a) There is an attempt by anyone to interfere with its safe
operation;

{b) A natural event such as an earthquake, flood, tsunami or
tornado, or a human-caused event such as a fire or explosion
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affects or threatens to affect the public health and safety or the
environment;

(c) There is any fatal injury at the facility.

(2) Nuclear Power Plants:

{a} In the event of incidents or accidents requiring
notification of the Nuclear Regulatory Commission by telephone,
the department shall also be provided such notification on the
same time schedule;

(b) The department shall also be notified of all incidents in
accordance with the Trojan Emergency Response Plan, Security
Plan, and other agreements as established.

Stat. Auth.: ORS Ch. 183 & 469

Stats. Implemented: ORS

Hist: NTEC 9, f. 2-13-75, ef, 3-11-75; EFSC 1-1985, £. & ef. 1-7-85; EFSC 5-

1994, f. & cert, ef, 11-30-%4

345-026-0180 {Renumbered to 345-027-0020]

345-026-0200
Exemption

The Council may, either upon written application or on its
own motion, waive or delay compliance with any of these rules as
applied to a specific site, if after opportunity for a public hearing,
it ¢concludes that such action will not result in significant adverse
impact to the public health and safety or the environment.

Star. Auth.: ORS Ch. 469

Stats. Implemented; ORS

Hist.: NTECS, £. 2-13-75, ef. 3-11-75; EFSC 5-1994, £, & cert. ef. 11-30-94

345-026-0300
Regulations Applicable to Nuclear Installations

(1) The requirements of OAR 345-026-0300 through 345-
026-0400 apply exclusively to nuclear installations in Oregon as
defined in ORS 469.300.

{2) OAR 345-026-0300 through 345-026-0400 do not apply
to research reactors as described in OAR 345-030-0005.

Swat. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 3-1994, f, & cexst, ef, 6-28-94; EFSC 5-1994, f. & cert. ef, 11-30-

94

345-026-0310
Nuclear Fuel Prohibited in Trojan Reactor Vessel
Placement of nuclear fuel in the Trojan reactor vessel is
prohibited.
Stat, Auth.: ORS Ch. 469
Stats. Implemented: ORS
Hist.: EFSC 3-1994, f. & cert. ef. 6-28-94; EFSC 5-1994, f. & cert, ef. 11-30-
94

345-026-0320
Environmental and Effluent Monitoring for Nuclear
Installations

All environmental and effluent programs established
pursuant to Oregon Department of Environmental Quality Rules
or in consultation with the Department of Fish and Wildlife shall
be provided to the department. The department, with concwrrence
of the appropriate state agency, may approve or modify these
programs. Any modifications to programs delegated to the state
by the federal government may not be in conflict with federal
requirements.

Stat, Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 3-1994, f. & cert. ef, 6-28-94; EFSC 5-1994, f. & cert. ef. 11-30-

94

345-026-0330
Radiological Environmental and Effluent Monitoring

(1) A radiological environmental and effluent monitoring
program shall be established by the Site Certificate holder.

(2) The Site Certificate holder shall describe the quality
assurance measures applicable to the radioactive environmental
and effluent monitoring programs in the program plan.

(3) Changes to the radiological environmental monitoring
program that involve one of the following require department
approval prior to implementation:

(a} A reduction in the number and type of environmental
samples analyzed; or

(b} A change in the verification of the accuracy of the
effluent monitoring program and modeling of exposure pathways.

{4) Modifications to the radiological environmental
monitoring program that do not involve a change meeting the
criteria listed in (3) above do not require prior department
approval. These changes shall be submitted to the department
within 60 days of implementation of the change. The Council
shall be notified of any such changes at its next scheduled
1necting.

Star. Auth.: ORS 469,470

Stats, Implemented: ORS 469.410,, 469 507

Hist.: EFSC 3-1994, f. & cert, ef. 6-28-94; EFSC 5-1994, f. & cert. ef. 11-30-

94; EFSC 3-1995. f, & cert, ef. 11-16-95

345-026-0340
Security Plans for Nuclear Installations

(1) The operator of a nuclear installation shail establish and
maintzin a security plan with capabilities for protection of special
nuclear material.

(2) Upon assurance satisfactory to the Council and the Site
Certificate holder that confidentiality can be maintained, a
security plan for nuclear installations shall be made available to
authorized Council representatives in accordance with U.S.
Nuclear Reguiatory Commission regulation 10 CFR
§73.21(c)(iii).

(3) Proposed modifications to the sectrity plan that involve a
reduction in the ability to detect or prevent unauthorized entry, or
a reduction in the ability to detect or prevent the introduction of
unauthorized marerial into the Protected Area or otherwise lessen
the effectiveness of the physical security plan require written
department concurrence prior to implementation,

(4) Modifications to the plan which do not lessen the
effectiveness of the plan may be implemented without prior
department concurrence. Copies of the revised plan shall be
submitted to the department within 60 days of the implementation
date. The Council shall be informed of these changes at its next
scheduled meeting.

[Publications: The publication(s) referred to or incorporated by reference in

this rile are available from the Energy Facility Siting Council,)

Stat. Auth.: ORS 469,470 -

Stats. Implemented: ORS 469.410, 469.530

Hist: EFSC 3-1994, £, & cerl. ef. 6-28-94; EFSC 5-1994, . & cert. ef. 11-30-

94; EFSC 3-1995, £ & cer, ef, 11-16-95

345-026-0350
Emergency Planning for Nuclear Installations

(1) The operator of a nuclear installation shall prepare,
comply with, and maintain in readiness an emergency response
plan. The plan must ensure adequate measures will be taken in the
event of a radiological emergency.

(2) Proposed modifications to the emergency plan that
involve one of the following require Council approval prior to
implementation.

() A change (other than editorial) in the Emergency Action
Levels; or

(b A decrease in the planned staff augmentation capabilities;
or

{c) A reduction in the plan requirements for notification of
off-site agencies,

(3) Modifications to the plan which do not meet one of the
criteria listed in (2) above may be implemented without prior
Council approval. Caopies of the revised plan shall be submitted to
the department within 30 days of the implementation date. The
Council shall be notified at its next scheduled meeting of such
changes.

Stat. Auth.: ORS 469.470

Stats. Implemented: ORS 459.410, 469.533, 459.535

Hist.: EFSC 3-1994, f. & cert. of. 6-28-94; EFSC 5-1994, £ & cert. ef. 11-30-
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94; EFSC 3-1993, f. & cert. ef. 11-16-95

345-026-0360
Fire Protection

(1} Any holder of a Site Certificate for a nuclear installation
shall impiement a fire protection program consisient with
applicable codes and standards of the National Fire Protection
Association. Exceptions to the codes and standards shall be
documented and justified in the fire protection plan.

(2) Proposed plan revisions involving changes to the
exceptions o the codes and standards may not be made without
prior department concurrence.

(3) Plan revisions which do not involve changes to the
exceptions to the codes and standards may be implemented
without prior department concurrence. Such plan revisions shall
be transmitted to the department within 60 days of im-
plementation. The Council shall be notified of any such changes at
its next regularty scheduled meeting,

Stat. Aunth.: ORS 469,470

Stats. Implemented: ORS 469.501, 469.410

Hist.: EFSC 3-1994, f. & cert. ¢f. 6-28-94; EFSC 3-1994, f. & cert. ef. 11-30-

94; EFSC 3-1995, f. & cert. ef. 11-16-95

345-026-0370
Standards for Council Approval of the Decommissioning Plan

(1) The operator of a nuclear installation shall submit 15
copies of a plan for decommissioning a facility to the department
for Council approval. The plan shall be submitted to the Council
on a schedule consistent with that required by the U.S. Nuclear
Regulatory Commission. When the department receives a
decommissioning plan, the department shail:

{a) Issue notice to the Council’s mailing list that the
decommissioning plan has been submitted. The notice shall
inciude:

(A) The time and place of at least one informational hearing,

(B) The locations where copies of the proposed plan may be
reviewed by the public, and

{C) A contact name for further information.

(b) Perform a technical review, and produce a staff report
containing the department's technical conclusions, recommen-
dations on specific issues raised in the proposed plan,

(c) To the extent practicable, coordinate its technical review
with that of the U.S. Nuclear Regulatory Commission,

(d) Issue notice of availability of the department’s staff report
to the Council mailing kst. The notice shall include:

(A) A summary of the department’s recommendations;

(B) Time and place of a hearing on the staff report;

(C) Places where the department’s staff report may be
reviewed by the public;

(D) A contact for additional information and copies of the
staff report;

(E) The date by which a petition for contested case review of
the department's recommendation must be received by the
department;

(F) A statement that, except as provided in CAR 345-015-
0083(2), failure to raise an issue in a petition for contested case on
the department’s recommendation constitutes a waiver of that
issue; and

() A statement that a petition for contested case hearing will
be considered by the Ceouncil according to the criteria in parts
{e)(AY, (e)(B) and (e){C) of this rule.

{e) Within 30 days of the notice required in (d) of this rule,
any person may petition for contested case review of the
department’s recommendations. The petitioner must raise issues
with sufficient specificity to afford the Council or hearing officer
and the parties an adequate opportunity to respond to each issue.
The Council may reject the petition or grant the contested case
hearing on all or some of the issues raised in petition. The
contested case hearing, if granted, shall be conducted in
accordance with applicable requirements of division 15 of this
Chapter. In considering the petition for a contested case hearing,
the Council shall consider whether there exists:

(A) A significant safety issue that requires the procedural

controls of a contested case hearing to determine the appropriate
action; ’

(B) A question about compliance with a Council standard or
arule in this chapter, which requires a contested case to determine
the answer; or

{C) An alternative opportunity for a contested case hearing in
a different proceeding.

(2) The Council shall review the proposed decommissioning
plan to verify that the proposed activities will not adversely affect
the health and safety of the public or the environment, The
Council will ensure the following when evaluating acceptability
of a proposed decommissioning plan:

{(a} The plan contains criteria for the free release of materials
and the area as specified in Table 1 below:

(TABLE 1)
ACCEPTABLE SURFACE CONTAMINATION LEVELS

NUCLIDE AVERAGE MAXIMUM REMOVABLE
Narural Uraninm , U-235, U-238, 5000 15000 1000 dpm
and associated decay products dpm dpm alpha
alpha alpha

Transuranics, Ra-226, Ra-228 100 épm 300 dpm 20 dpm
Th-230, Th-228, Pa-23i, Ac-227,
I-125,I-129
Namral Thorium, Th-232, Sr-90, 1000 3000 200 dmp
Ra-223, Re-224, U-232,1-126, dpm dpm
I-131,1-133
Beta-gamma emitters with decay 5000 15000 1000 dpm
modes other than alpha emission dpm dpm beta/
of spontancous fasion except beta/ betal gamma
8r-90 and others noted above gamma gamma

NOTES:

a. Where surface contaminadon by both alpha and beta-gamims emitting
nuclides exists, the limit established for alpha and beta-gamma apply
independently.

h, As used in this Lable, dpm {disintegrations per minute) means the rate

of emission by radioactive material as determined by correcting the

counts per minute observed by appropriate detector for background

radiation, efficiency, and geometric factors associated with the
instrumentation. '

t. Measurements of average contaminant should not be averaged over

more than ! square meter. For objects of less surface area, the average

shonld be derived for each such object.

d. The maximum contamination level applies 1o an area of not more than

100 square centimeters.

e. The amount of removable radicactive material per 100 square

centimeters of surface area should be

determined by wiping that area with dry filter or soft absorbent paper,

applying moderate pressure, and assessing the amount of radioactive

material on the wipe with an appropriate instrument of known
efficiency. When removable contaminaton of objects of less surface

area is determined, the pertinent levels should be reduced proportionally

and the entire surface should be wiped.

f. This table was excerpted from U.S. Atomic Energy Commission Reg

Guide 1.86, “Termination of Operating Licenses for Nuclear Reactors™,

(b) After decommissioning, the exposure rate at one meter
from all surfaces in the facility buildings and outdoor areas shall
be 5 uR/hr or less above the background radiation level.
Background radiation is as defined in OAR 345-001-0010.

(c) The plan must contain provisions that require removal
from the site of all radioactive waste as defined in ORS 469.300
on 2 schedule acceptable to the Council. Spent nuclear fuel and
other radioactive materials that must be disposed of in a federally
approved facility may be stored on the site until such a federally
approved facility will take the fuel and these radicactive inaterials.

(d) The plan must contain an acceptable program for
monitoring and controlling effluenis to ensure compliance with
applicable state and federal limits. This program may be
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incorporated by reference, if it has previously been approved by
the department.

(e) The plan must contain a program for radiological
monitoring to ensure the environment is not being adversely
affected. This program may be incorporated by reference if it has
previously been approved by the department.

(f} The plan must contain provisions for removal or control
of hazardous waste that are consistent with applicabie federal and
state regulations.

(g) An analysis of decommissioning alternatives shall be
provided with the plan, satisfactory to the Council. This analysis
will describe the bases for the decominissioning alternative
selected, and shall include a comparison of SAFSTOR and
DECON as those terms are defined by the U.S. Nuclear
Regulatory Commission. The analysis must demonstrate that
impacts to public health and safety for the option chosen are
bounded by the alternatives analyzed above. The analysis must
demonstrate that the alternative chosen protects the environment
and the health and safety of the public consistent with state and
federal statutes, tules and regulations.

(3) The plan must include an estimate of funding necessary
for implementation. The Council shall determine if provisions for
funding are adequate to implement the plan.

(4) Significant revisions to the decommissioning plan must
be reviewed and approved by the Council prior to implementation
by the Site Certificate holder. A revision shall be deemed
significant if it involves one of the foilowing itemns:

(a) The potential to prevent the release of the site for
unrestricted use;

(b) A change in the criteria for frec release of materials;

(¢) A departure in the methodology for determining
background radiation levels to a method not generally accepted by
the industry;

(d) A change in the provisions made for hazardous or
radioactive waste material removal;

(e) A significant change in the types or significant increase in
the amounts of any effluents that may be released offsite; or,

(f) A significant increase in radiological or hazardous
material exposure to site workers or to members of the public,
including exposure due to transport of radioactive or hazardous
material.

(5) If a proposed change in the decommissioning plan other
than the estimate of funding necessary for implementation
involves an increase or decrease in costs greater than 10 percent of
the previous estimation, the Council shall be notified prior to
implementation. Revisions and changes to the estimate of funding
shalt be provided to the department within 30 days. The council
shall be notified of such revisions at its next regularly scheduled
meeting. The Council will retain the right to determine the
acceptability of the change prior to impiementation.

{6) Revisions to the decommissioning plan shall be evaluated
by the criteria listed in section {(4) of this ruie. Records of all
changes and associated evaluations shalt be maintained for audit
by the department. Revisions to the plan which are not significant
shall be provided to the department within 30 days. The Council
shall be notified of such revisions at its next regularly scheduled
meeling.

(7) Changes to the decommissioning plan which are
mandated by the federal government may be implemented without
prior Council approval.

(8) Major Component Removal Prior to Approval of the
Decommissioning Plan:

(a) No component remnoval which would entail opening of
containment building or spent fuel building walls (referred to in
this rule as a “major component removal’”) may be performed
without prior Council approval of a detailed plan.

(b) On receipt of a plan for major component removal, the
Council shall initiate rulemaking to determine if the plan is
acceptable. Major component removal may not be performed prior
to Council adoption of rules approving the plan.

(c) The Site Certificate holder’s plan for major component
removal must meet the following criteria:

(A) The proposed component removal will not result in a

predicted offsite radiation release in excess of the Environmental
Protection Agency Protective Action Guidelines (October, 1591)
for offsite protective actions;

(B} In the absence of any accident analyzed in the Site
Certificate holder's safety evaluation, activities related to
component removal will not result in radioactive effluents which
cause the predicted dose to any member of the public in an
unrestricted area to exceed 5 millirem Total Effective Dose
Equivalent (as defined in 10 CFR §20.1003 in effect on March 1,
1964);

{C) The proposed component removal will not adversely
impact the potential for unrestricted use of the site after
decommissioning;

(D) The proposed component removal will not adversely
affect the Site Certificate holder’s ability to comply with any of
the standards for the decommissioning plan in part (2) of this rule;

(E) The proposed component removal will not result in a net
increase in the estimated net present value of the total
decommissioning cost; and

(F) Projected individual radiation doses to workers will be as
iow as reasonably achievahle for the proposed removal.

(9) The four Steam Gemnerators and the Pressurizer may be
removed from the Trojan containment building and shipped offsite
for permanent disposal at an approved low level radioactive waste
disposal facility prior to Council approval of the
Decommissioning Plan, provided that:

(a) The removal is performed in accordance with the “Large
Component Removal Plan” submitted by Portland General
Electric on July 7, 1994,

(b} Components removed through the Containment Building
as described in the plan are limited to those described in the
“Large Component Removal Plan™

(c) Portland General Electric shall verify prior to removal of
each component from the industrial area that the disposal facility
is available to receive the component and that the river is available
for transportation.

(d) Prior to shipment of the components planning shall be
provided by Portland General Electric to provide management and
coordination with the Oregon Department of Energy, the U.S.
Coast Guard, Columbia County Emergency Services, the Oregon
Health Division, and the Oregon Division of Emergency
Management has been completed and approved by the Oregon
Department of Energy.

(e) Activities related to handling, packaging, and preparation
for transportation of radioactive components are performed in
accordance with Portland General Electric's 10 CFR 50
Appendix B (effective as of November 17, 1994) Quality
Assurance Plan (PGE 8010).

(f} The Energy Facility Siting Council has reviewed and
approved Portland General Electric measures to ensure security of
the Spent Fuel during the component removal process.

(g) The Oregon Departrnent of Energy has reviewed and
approved the Radiological Environmental and Effluent
Monitoring Plan submitted in accord with QAR 345-026-0330.

(h) Portland General Electric shall verify that the Contain-
ment Opening Door is closed and that the Containment Purge
System 1is operated as assumed in the accident analysis submitted
in support of the Large Component Removal Plan throughout any
large component lift inside containment.

(i) Portland General Electric shall obtain U.S. Nuclear
Regulatory Commission approval of the proposed component
packaging in accord with Title 10 Part 71 of the Code of Federal
Regulations. Portland General Electric shall provide evidence to
the Department that the 11.8. Nuclear Regulatory Commission
has approved the Portland General Electric plans for packaging
the components pricr to transporting the first component out of
the containment.

(i) Prior to commencement of dredging, Portland General
Electric shail obtain a dredging permit from the Oregon Division
of State Lands and UL.S. Army Corps of Engineers.

(k) The perimeter of the industrial area near the component
preparation area shall be periodically monitored to ensure that
members of the public ate not within these owner controlled areas
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while components described in the Large Component Removal
Plan are stored in the industrial area.

(1) Portland General Electric may make changes to the Large
Component Removal Plan or to procedures described in the plan
without prior Council or Department approval unless the proposed
change:

(A) may increase the probability or consequences of an
accident previously evaluated in support of the Large Component
Plan;

(B) may create the possibility of an accident different from
any previously evaluated in support of the Large Component
Removal Plan;

(C) may render invalid prior Council findings of compliance
with any of the acceptance criteria in OAR 345-026-0370(8)c); or

(D) would reduce the commitments in the Plan previcusly
accepted by the Council.

(m) Changes to the Large Component Removal Plan which
meet any of the criteria of QAR 345-026-0370(9)(1)(i) through
(iii) shall be submitted to the Council for approval prior to
implementation. Changes to the Large Component Removal Plan
which meet the criterion of QAR 345-026-0370(9)(1)(iv) shall be
submitted to the department for approval prior to implementation.
This notwithstanding, Portland General Electric may make
without prior Council approval changes to the Large Component
Removal Plan required for compliance with the regulations of the
U.S. Nuclear Regulatory Commission.

(n) Portland General Electric shall maintain records of
changes made to the Large Component Removal Flan or
procedures and equipment described in the Plan without prior
Council approval pursuant to this rule. These records shall include
a written evaluation which provides the basis for the determin-
ation that the change does or does not meet the criteria in QAR
345-026-0370(9)(1) above.

{0) Portland General Electric shall notify the department of
any changes made pursuant to this rule within 30 days.

(p) The department or its designee shall inspect each
shipment before it leaves the site, to ensure compliance with
standards for fransportation and disposal.

(q) Portland General Electric shall obtain all applicable
permits from' the U.S. Department of Transportation and
Washington State prior to component shipments.

(t) Portland General Electric shall submit to the department a
comprehensive transportation safety plan with prior coordination
between State and Federal agencies with emergency re-
sponsibilities prior to component shiptnents.

(s} The department shall report any changes in the Large
Compenent Removal Plan to the Council at its next meeting.

[Publications: The publicarion(s) referred to or incorporated by reference in

this rule are available from the Energy Facility Siting Council ]

Stat. Auth.; ORS 469.470

Stats. Implemented; ORS 469.410, 469.501, 469,507, 469.530, 469.533

Hist.: BFSC 3-1994, f, & cert, ef, 6-28-94; EFSC 4-1994, . & cert, ef. 11-22-

94: EFSC 3-1994, £. & cert. ef. 11-30-94; EFSC 3-1995, f. & cert. of. 11-16-95

345-026-0330
Annual Decommissioning Report

(1) General Reporting Obligation:

(a) Annual reports covering the previous calendar year’s
activities shall be submitted to the department within 120 days of
the end of the calendar year. The report shall include the items
listed in this rule;

(b} To the extent that information required by this rule is.
contained in reports to other state, federal or local agencies,
excerpts from such other reports may be submitted to satisfy this
rule. The Council may request full copies of such excerpted
reports.

{2) Contents of Annual Report:

{a) The report shall include summaries, interpretations, and
analyses of trends of the results of the Environmental Monitoring
Program and the Radioiogical Environmental Monitoring Program
required by OAR 345-026-0320 and 345-026-0330. It shall also
contain the results of analyses of all radiciogical environmental
samples and of all environmental radiation measurements taken

during the reporting period;

(b} The report shall include a financial report which
demonstrates the financial qualifications of the owners to perform
retirement and decommissioning activities. Changes in the
financial plan or status of the financial plan shall be included;

(c) The report shall include a summary report on site
conditions and the status of decommissioning activities.

Stat. Auth; ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 3-1994, f, & cert, ef. 6-28-94; EFSC 5-1994, . & cert ef. 11-30-

94

345-026-0390
Spent Nuclear Fuel Storage

(1) Purpose:

(a) Storage of spent nuclear fuel and related radicactive
material and waste at a nuclear power plant is an interim measure;
otherwise utilities and residents of Oregon would face the
financial burden of maintaining, operating, and safeguarding the
on-site storage factlities indefmitely;

{b) The purpose of this rule is to cooperate with the federal
government in accordance with Oregon's siting policy in ORS
469310 to ensure the safety of interim on-site storage and to
ensure spent nuclear fuel and related radioactive materials and
waste will not be an undue financial burden to utilities or people
of Oregon.

(2) Capacity and Safety Standards: Storage of spent nuclear
fuel shall be limited to a maximum of 791 complete and partial
fuel assemblies; and storage of containers with nuclear fuel
materials. Storage of spent nuclear fuel and related radioactive
material and waste not eligible for disposal as low-level
radioactive waste at a land disposal site (as defined in 10 CFR 61
in effect on June 15, 1995, herein after referred to as “Greater than
Class C waste™) at the site of a nuclear power plant by a Site
Certificate holder which has executed a contract with the United
States of America pursuant to the Nuclear Waste Policy Act,
shall be deemed a permitted use of the site pending transfer of
spent nuclear fuel to the U.S. Department of Energy provided that:

(a) Storage facilities are designed to maintain discharges
within the limits specified in applicable licenses authorized under
the Atomic Energy Act of 1954, as amended, and permits under
the National Pollutant Discharge Elimination System;

(b) Storage facilities are designed such that in case of
accidents off-site radiation exposures will not exceed the
Environmental Protection Agency Protective Action Guidelines
(October, 1991) for off-site proteciive actions; and

(c) The facility may not be used to store any spent nuclear
fuel or radioactive materials and wastes other than that generated
or used in the operation of the facility.

(3) Approval of Alternative Spent Nuclear Fuel Storage:
Spent Nuciear Fuel shall be stored only in the Trojan Spent Fuel
Pool (SFP) or in an interim storage facility approved by the
Council. Storage of spent nuclear fuel in any facility other than
the Trojan Spent Fuel Pool shall require the prior adoption of rules
by the Council allowing the specific type of proposed facility.

{4) The Council may approve by rule a plan by the owner for
storage of spent nuclear fuel or other related radioactive materials
and wastes in an interim storage facility other than the SFF, and in
doing so the Council may impose criteria in addition to those set
forth in this rule. After approval of any such proposal the nuclear
installation operator may proceed with movement of spent nuclear
fuel and related materials and waste from the Trojan Spent Fuel
Pool to the approved interim storage facility. Any such plan must
address the design and operation of storage casks and meet the
criteria in section (2) of this rule and the critenia below:

{(a) A proposal for an interim spent fuel storage installation
(ISFS1) facility, including casks used for holding spent fuel and
other radioactive materials and wastes, other than the Trojan Spent
Fuel Pool shall include a safety analysis and report identifying the
specific accidents considered in the design of the facility and
demonstrating compliance with the criteria in section (2),
subsections {(a), (b} and (c) of this rule;

{(b) The accident analysis shall include a Seismic Margin
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Event based on the "Seismic Margin Earthquake Study for the
Trojan Site," submitted by PGE to the U.S. Nuclear Regulatory
Commission and the Oregon Department of Energy on May 27,
1993, The facility shall be designed such that in the event of the
Seismic Margin Earthquake, anticipated damage to spent nuclear
fuel or contaimers will not preclude acceptance of spent nuclear
fuel and related radioactive material at a Federally licensed
disposal or storage facility, or release spent nuclear fuel,
particulate matter or Greater Than Class C waste into the environ-
ment;

{c) The facility shall be designed such that in the event of the
Seismic Margin Earthquake or any accident considered in the
safety analysis required by snbsection (a} of this section, projected
radiation exposure rates due to effluents and direct radiation shall
not exceed the Environmental Protection Agency Protective
Action Guidelines (October 1991} for off-site protective actions
outside the interim storage facility controlled area as defined in 10
CFR 72.106 (June 15, 1995). The plan for the interim spent fuel
storage facility shall demonstrate the capability to restore post-
accident radiation exposure rates outside the interim storage
facility controlled area to the levels permitted during mormal
facility operations;

(d) The site of the interim spent fuel storage facility shall be
selected such that the expected ground motion in a seismic margin
event is bounded by the accident analysis required by subsection
(b} of this section. The safety analysis report shall include a
review of the seismic margin analysis referenced in subsection (b)
of this section and shall demonstrate whether the Seismic Margin
Event defined in subsection (h) of this section remains the
appropriate design basis event for the proposed interim storage
facility;

(e) Radiation and effluent monitoring programs, security
plans, and emergency plans for an interim spent fuel storage
facility shall be maintained in accordance with QAR 345-026-
0330, OAR 345-026-0340, and OAR 345-026-0350;

(f) In the absence of any accident considered in the safety
analysis required by subsection (a} of this rule, activities related to
transfer of spent fuel or other reactor components from the Spent
Fuel Pool to an interfm storage facility and subsequent storage and
fuel handling activities will not result in anticipated annual
radiation dose due to effluents to any member of the public in an
unrestricted area to exceed 5 millirem Total Effective Dose
Equivalent (TEDE) as defined in 10 CFR 20,1003 as of March 1,
1994, The plan shall provide an estimate of the quantity of the
radionuclides expected to be released annually to the environment
in liquid and gaseous effluents during normal operation of the
ISFSL;

2) Transfer of spent fuel or other reactor components to a
temnporary storage facility shall not adversely affect the owner's
financial ability to decommission the Trojan site, including the
interim storage facility site after the Federal government has
accepted high level waste at a Federally licensed disposal facility;

(h) Activities related to transfer, storage and handling of fuel
and other radioactive waste shall be performed in accordance with
a radiation protection program which complies with 10 CFR 20
{effective March 1, 1994), including a program to maintain
personnel radiation exposure As Low As Reasonably Achievable
(AL ARA) as that term is defined in 10 CFR 20;

(i) Any temporary storage facility shall not adversely impact
the potential for unrestricted use of the site, including the storage
facility site, after decommissioning, or the ability of the site
certificate holder to comply with the standards of OAR 345-026-
0370(2)(a) through {f), nor shall it excuse the site certificate
holder from any rules of the Council in OAR Chapter 345;

(G A spent fuel storage facility other than the Spent Fuel Pool
shall have a minimum design life of 40 years. The plan for an
interim spent fuel storage facility shall demonstrate that the
interim storage facility will perform as designed for the required
40 year life and shall descrbe all testing of storage equipment and
materials during design and fabrication. The ptan shall discuss the
options available if the expected lifetime is reached and no
Federally licensed permanent disposal or storage facility is avai-
Iable;

(k) To the extent feasible, an interim spent fuel storage
facility shail be designed to minimize spent nuclear fuel handling.
The plan for an interim spent fuel storage facility shall include the
ability to transfer spent nuclear fuel from the interim spent fuel
storage facility to a shipping container. Except as required for
accident mitigation as described in the Safety Analysis Report,
transfer of spent fuel from an interim spent fuel storage
installation to new casks or shipping containers must be approved
by the council prior to their removal,

(5) Reporting Requirements: The operator of an interim spent
fuel storage facility shall submit every ten years and, no later than
5 years before the expiration of the facility’s design lifetime, a
report containing the actual or expected date when the Federal
government will accept the High Level Waste, and an analysis of
the facility's continued acceptability for use if a Federally licensed
High level Waste sile remains unavailable. This report need not be
submitted if the Council or its successor determines that a
Federally licensed high level waste site is available and that spent
nuclear fuel fromt the facility will be accepted within the design
life of the facility as stated in subsection (4)(h) of this rule.

[Publications: The publication(s) referred to or incorparated by reference in

this rule are available from the office of the Energy Facility Sifing Council.]

Stat, Auth.: ORS 469.410 & 469,470

Stats. Implemented: ORS 469.310, 469.410, 469.501, 469.507 & 469,534

Hist.: BEFSC 3-1994, f. & cert. ef. 6-28-94; EFSC 5-1994, f. & cert. ef. 11-30-

94; EF5C 2-1995, £ & cert. ef. 11-3-95

DIVISION 27

SITE CERTIFICATE CONDITIONS, AMENDMENT,
TRANSFER AND TERMINATION

345.027-0000
Certificate Expiration

A Site Certificate shalil expire either on:

(1) The date established by the Council by which con-
struction of the facility shall be completed unless:

(2) Construction has been completed; or

(b) The deadline for completion of construction has been
extended in accordance with QAR 345-027-0030; or

(2) The date the facility has been retired pursuant to OAR
345-027-0020(10), OAR 345-027-0110 and condition(s) of the
Site Certificate.

Stat. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 1-1993, f. & cert ef. 1-15-93; EFSC 5-1994, f. & cert. f. 11-30-94

345-027-0011
Scope

The rules in this division apply to all facilities for which a
Site Certificate is executed on or after November 30, 1994. These
rules do not apply to facilities for which a Site Certificate was
executed before November 30, 1994, unless the Site Certificate is
amended to include the applicability of the rules in this division.
These rules do not apply to facilities covered by ORS 469.410,
including the Trojan energy facility,

Stat. Auth: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 1-1995, f, & cert. £, 5-15-95

345-027-0020
Mandatory Conditions In Site Certificates

The Council shall impose conditions in the Site Certificate,
which shall include at least the requirements in this rule.
Additional conditions may be imposed as appropriate. The Site
Certificate shall provide that the conditions of the Site Certificate
may not be changed during the term of the certificate except as
provided for in this division.

(1) The Site Certificate holder shall submit to the department
a legal description of the site {0 be appended to the Site Certificate
prior to construction,

(2) The facility shall be designed, constructed, operated and
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retired:

{a) Substantially as described in the Site Certificate;

(b} In compliance with the requirements of ORS Chapter
469, applicable Council rules, and applicable state and local laws,
rules and ordinances in effect at the time the Site Certificate is
issued; and

{¢) In compliance with all applicable permit requirements of
other state agencies.

{3) Construction of the facility must begin and be completed
by dates specified in the Site Certificate.

{#) No construction, including clearing of a right of way,
except for the initial survey, may commence on any part of the
facility until the certificate holder has adequate conirol, or has the
statutory authority to gain control, of the lands on which clearing
or construction will oceur.

(5) Prior to construction, the certificate holder shall submit to
the State of Oregon, through the Council, a bond or comparable
security, satisfactory to the Couneil, in an amount specified in the
cerfificate adequate to resiore the sitc to a useful condition if the
certificate holder:

{a) Begins but does not compiete construction of the facility;
or

{b) Permanently closes the facility before establishing a
financial mechanism or instrument, satisfactory to the Council,
that will assure funds will be available to adequately retire the
facility and restore the site.

(6) Except for the portion of capacity to be used by the
applicant:

(a) For facilities that generate electricity and are not exempt
from the determination of need under QAR 345-023-0010, the
Council shall condition the Site Certificate to require, before
construction, sales contracts with an energy supplier or
combination of energy suppliers whose needs formed the basis of
the Council’s finding under QAR 345-023-0020(2) and 345-023-
0050 for at least 50 percent of the capacity from the facility.

{b) For thermal facilities the Council shall condition the Site
Certificate to require, before construction, sales contracts for 80
percent of the capacity or energy of the faciliry.

{c) For facilities exempt from demonstrating need under
QAR 345-023-0010(3), facilities for which all of the net electric
output is contracted to the Bonneville Power Administration, the
Courncil shall condition the Site Certificate to require, before
construction:

(A) A long-term power sales contract with the Bonneville
Power Administration for all the net electric output of the facility;
and

(B) A final, non-appealable determination by the Pacific
Northwest Electric Power and Conservation Planning Council,
under the criteria identified in QAR 345-023-0010(3), that the
Bonneville Power Administrator's deciston to acquire output from
the proposed facility is consistent with the 1991 Northwest
Conservation and Eleciric Power Plan and is in accordance
with the criteria identified in OAR 345-023-0010(3)(a). (b) and
(c). If such a determination is not provided, the certificate holder
shall not begin construction unless it demonstrates need in a
process in conformance with QAR 345-027-0070, except that the
Council shall hold a contested case if requested by any person as
provided in 345-027-0070(3). The hearing shall be limited to
consideration of whether the facility complies with division 23 of
these rules.

(7) For a surface facility related to an underground gas
storage reservoir exempt from showing need under OAR 345-023-
0010(1)(g), the Council shall condition the Site Certificate to
require, before construction of surface facilities, including related
or supporting pipelines, sales contracts, letters of intent or other
sales agreements for at least 80% of the facility’s design daily
throughput. If such agreements have not been made, the certificate
holder tnust demonstrate to the Council a reasonable likelihood
that such agreements wili be executed.

(8) If mitigation is required after an affimmative finding by
the Council under any standards of division 22 or division 24 of
this chapter, the certificate holder, in consultation with affected
state agencies and local governments designated by the Council,

shall develop specific mitigation plans consistent with Councii
findings under the relevant standards. Such plans must be
approved hy the department prior to the beginning of construction
or, as appropriate, operation.

(9) The certificate holder shall prevent any condition over
which the certificate holder has control from developing on the
site that would preclude restoration of the site to a useful
condition.

(10) Conditions related to facility retirement and site
restoration:

(a) The certificate holder shall establish a financial
mechanism or instrument, satisfactory to the Council, that will
assure funds will be available to adequately retire the facility and
restore the site;

(b} At least five years prior to planned retirement of the
facility, the certificate holder shall submit a retirement plan to the
Council for approval. The plan shall describe how the site will be
restored adequately to a useful condition, including options for
post-retirement Iand use, information on how impacts to fish,
wildlife and the environment will be minimized during the
retirement process and measures {o protect the public against risk
or danger resulting from posi-Tetirernent site conditions; and

{c) The facility shall be retired after its useful Hfe in
accordance with the approved final retirement plan, pursuant to
OAR 345-027-0110.

(11) The Site Certificate shall include as conditions all
representations from the Application for Site Cerlificate and
supporting record deemed by the Council to be binding
commitments on the part of the applicant. Sections of the
Application and supporting record may be incorporated directly or
by reference.

(12) The certificate holder shall restore vegetation to the
extent practicable and shall landscape portions of the site
disturbed by construction in a manner compatible with its
surroundings and/or proposed future use, Upon completion of
construction, the certificate holder shall dispose of all temporary
structures not required for future use and all timber, brush, refuse
and flammable or combustible material resulting from the clearing
of land or from construction of the facility.

(13) The facility shall be designed, engineered and
constructed to avoid potential dangers to human safety presented
by seismic hazards affecting the site as defined in ORS
455.447(1)(d), and including amplification, that are expected o
result from the reasonably prohable seismic event.

{Publications: The publication(s) referred to or incorporated by reference in

this rule are available from the Energy Facility Siting Council.]

Stat. Auth.: ORS 469.470

Stats. Implemented: ORS 469.310, 465.401

Hist: NTEC 9, . 2-13-75, of. 3-11-75; EFSC 6-1980, f. & ef. 8-26-80; EFSC

1-1985, f. & ef. 1-7-85; EFSC 4-1986, f. & ef. 5-3-86; EFSC 1-1993. f. & cert,

&f. 1-15-93; Reaumbered from 345-26-035, 345-26-040, 345-26-130, 345-26-

180; 345-79-011, 345-100-011, 345-111-010, 345-115-040, 345-125-060 &

345-125-065; EFSC 5-1994, f. & cert. £. 11-30-94; EFSC 3-1995, f, & cert. ef.

11-16-95

345-027-0023
Site Specific Conditions

The Council shall include the following conditions, as
appropriate, in the Site Certificate:

(1) The cerificate holder shall notify the department, the
State Building Codes Division and the Department of Geology
and Mineral Industries promptly if site investigations or trenching
reveal that conditions in the foundation rocks differ significantly
from those described in the Application for Site Certificate. The
Council may, at such time, require the certificate holder to
propose additional mitigating actions in consuitation with the
Department of Geology and Mineral Industries and the Building
Codes Division.

(2) The certificate hoider shall notify the department, the
State Building Codes Division and the Department of Geology
and Mineral Industries promptly if shear zones, artesian aquifers,
deformations or clastic dikes are found at or in the vicimity of the
site,
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(3) If the facility uses coal, the certificate holder shall take all
necessary steps to ensure that surface and groundwater are not
contaminated by run-off or seepage associated with coal or ash
storage, transport, or disposal. Coal and ash shall be handled in
such a way as to minimize the likelihood of coal dust and ash
being windblown and causing an environmental or public health
problem. When ash is permanently disposed of on site, it shall be
covered by a layer of topsoil which shall be revegetated.

(4) If the facility is a natural gas pipeline, the certificate
holder shall submit to the department copies of all incident reports
invelving the certified pipeline required under 49 CFR §192.709.

(5) If the facility is a transmission line, the certificate holder
shall restore the reception of radio and television at residences and
commercial establishments in the primary reception area to the
level present prior to operations of the ransmission lne, at no cost
to residents experiencing interference resulting from the proposed
transmission line.

(6) If the facility is a surface facility related to an under-
ground gas storage reservoir, the Site Certificate shall specify the
site boundary and total permitted daily throughput of the facility,

[Pubiicatons: The publicaton(s) referred to or incorporated by refetence in

. this mle are available from the Erergy Facility Siting Council.]

Stat. Auth.: ORS Ch. 469

Stats. Inaplemented: QRS

Hist.: EFSC 5-1994, f. & cert. £. 11-30-94

345-027-0028
Monitoring Conditions

(1) The certificate holder shall establish, in consultation with
affected state agencies and local governments, monitoring
programs as required by the Site Certificate for impact on
resources protected by the standards of division 22 and 24 of this
chapter, and to ensure compliance with the Site Certificate. The
programs shall be subject to the review and approval of the
Council.

(2) The certificate holder shall establish monitoring programs
as required by permitting agencies and local governments, as
required by the Site Certificate.

(3) For cach monitoring program that it establishes, the
certificate holder shall have quality assurance measures that are
reviewed and approved by the department prior to commencement
of construction or commencement of commercial operation, as
specified in the Site Certificate.

(4) If the certificate holder becomes aware of a significant
environmental change or impact attributable te the facility, the
certificate holder shall submit to the department as soon as
possible a written report identifying the issue and assessing the
impact on the facility and any affected Site Certificate conditions.

Stat. Auth.: ORS 465.470

Stats. Implemented: ORS 469.310, 465.401, 469.507

Hist.: EFSC 5-1994, f. & cert. £. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-

95

345-027-0030
Extension of Construction Commencement and Completion
Deadlines ‘

(1) I a certificate holder cannot commence or complete
construction by the deadlines established in the Site Certificate,
the certificate holder may request an amendment to extend the
deadline. A request shall conform to the requirements of OAR
345-027-0050 and 345-027-0060. The certificate holder shall
submit the request no later than six months prior to the date of the
applicable deadline, or, in the case of circumstances beyond the
control of the certificate holder and described in the request, no
later than the applicable deadline specified in the Site Certificate.

(2) If a certificate holder submits a timely request for an
extension pursuant to section (1} of this rule, the provisions of the
current Site Certificate shall remain in force until the Council
renders a decision on the request.

(3) The Council shall evaluate the request for an amendment
to extend the construction commencement or completion deadline
pursuant to the applicable provisions of QAR 345-027-0050
through 345-027-0080.

{4) If the Council grants the amendment request, the Council
shall specify a new deadline for commencement or completion of
construction, which shall be no more than two years from the
original specified date.

Stat. Auth.: ORS Ch. 469

Stats, Implemerted: ORS

Hist.: EFSC 1-1993, f. & cer. ef. 1-15-93; EFSC 5-1994, f. & cert. ef. 11-30-

94

345-027-0050
Request By Certificate Holder To Amend Certificate

(1) A certificate holder must submit to the department a
request to amend its Site Certificate if the certificate holder
proposes to change the site boundary or otherwise to design,
construct, operate or retire the facility in a manner different from
the description in the Site Certificate, if the modification may:

{2) Invalidate the basis for any finding required by divisions
22, 23 or 24 of this chapter that was made by the Council in its
final order granting a Site Certificate;

(b} Result in a significant adverse impact, that was not
evaluated by the Council in its final order granting 2 Site
Certificate, to any resource protected by applicable standards in
divisions 22 and 24 of this chapter; -

{c) Resuit in a significant adverse impact, that was not
evaluated by the Council in its final order granting a Site
Certificate, to geographic areas or human, animal or plant pop-
ulations;

(d) Impair the certificate holder’s ability to comply with a
Site Certificate condition; or

(e} Change a condition in the Site Certificate.

(2) No Site Certificate amendment is required for:

(2) A change to an electrical generation facility that resuits
only in an increase in the electrical generating capacity without
increasing the mumber of electric generators at the site, changing
fuel type, increasing fuel consumption by more than 10%, or
enlarging the facility site, and that does not violate any other
conditions specified in the Site Certificate;

(b) A change in a the number or location of pipelines for a
surface facility related to an underground gas storage reservoir
that does not result in the facility exceeding permitted daily
throughput and does not enlarge the facility site;

{(c) A change in the number, size or location of pipelines for a
geothermal energy facility that does not enlarge the site houndary;

(d} A change to a related or supporting facility which is a
pipeline or transmission line, by which the pipeline or
transmission line is extended or modified, or the right-of-way is
expanded, to serve customers other than the energy facility;

{e} Subject to the conditions in subsections (1)(a) through
(1)(d) of this rule, any change to an aspect or feature of the
facility, operating procedures, or management structures not
specifically addressed in the Site Certificate, provided such
change would not violate applicable statutes, rules or Site
Certificate terms or conditions.

(3) The certificate holder shall perform an equivalent Ievel of
site investigation as was done in the initial Site Certificate
proceedings before making any change to the facility which the
certificate holder determines not to require Site Certificate
amendment according to subsection (2) of this rule. A written
evaluation describing these site investigations shall be kept by the
certificate holder and may be inspected by the department at any
time.

(4) In the Annual Report required by QAR 345-026-0080,
the certificate holder shall describe all changes inade to the
design, construction, operation or retirement of the facility
without amendment of the Site Certificate. The certificate holder
shall keep a written record of the basis for the determination that
an amendment of the Site Certificate was not required, based on
the consideration of section (1) of this rule. Such changes, and the
basis for the determination that an amendment of the Site
Certificate was not required, may be inspected by the department
at any time.

{5) A certificate holder may seek a determination from the
department that a proposed change does not require a Site




Chpater 345 Oregon Department of Energy, Energy Facility Siting Council
OREGON ADMINISTRATIVE RULES 1997 COMPILATION

Certificate amendment by submitting a written description of the
proposed change, the certificate holder's basis for that deter-
mination, and a request for a departmental review. The department
shall respond in writing as promptly as possible. At the request of
the certificate holder or a Council member, the department shall
refer the determination to the Council for concurrence, mod-
ification, or rejection. Notwithstanding section (4) of this rule, a
change that the department has determined not to require an
amendment need not be described in the Annual Report required
under OAR 345-026-0080.

Stat. Auth.: ORS 469.470

Stats. Implemented: ORS 469,320

Hist; EFSC 1-1993, £. & cerv. ef. 1-15-93; EFSC 5-1994, f. & cert. ef. 11-30-

94: EFSC 3-1995, £, & cer. ef. 11-16-95

345-027-0060
Contents of Request To Amend Certificate

(1) A request to amend a Site Certificate shall contain:

{a) The name and mailing address of the certificate holder;

(b) A description of the facility including its location and any
other relevant information;

(c) A detailed description of the proposed modification and
the expected impacts of the modificaiion as described in OAR
345-027-0030(1);

(d) The specific language of the Site Certificate proposed to
be changed, added or deleted;

{¢) The applicable standard(s) affected by the change.

{2) The request to amend a Site Certificate described in
section (1) of this rule shali provide information at a Jevel of detail
equivalent to that required in the Application for Site Certificate
to describe any proposed change to a site, a facility or the Site
Certificate. Material pertaining to a proposed amendment to a Site
Certificate that was previously submitted to the department in an
Application for Site Certificate or other part of the administrative
record on the facility may be incorporated by reference.

Stat. Auth.: ORS Ch. 469

$Stats. Irnplementad: ORS

Hist.: EFSC 1-1993, £ & cerw. ef. 1-15-93; BFSC 5-1994, f. & cert, ef. 11-30-

94

345-027-007¢
Review of Request By Certificate Holder For Amendment,
Opportunity For Hearing

{1} Within 15 days of receipt of a request to amend a Site
Certificate, the department shall circulate the request to affected
state agencies and local governments, as provided in OAR 345-
020-0040, asking that comments be made on the request within
not more than 30 days. In addition, the department shall netify all
persons on the Council’s mailing list of the amendment request
and specify a date by which comments on the request are due.

(2) Within 60 days of receipt of a request to amend a Site
Certificate, the department shall issue a propesed order,
recommending approval, modification or disapproval of the
requested amendment, The department shall send notice of the
proposed order to the persons on the Council’s mailing kst and
any special list established for the amendment.

(3) Any person may, by written request submitted to the
department within 30 days of the issuance of the proposed order,
ask that the Council hoid a contested case hearing on the proposed
order. A person requesting a contested case hearing shall provide a
description of the issues to be contested, a statement of the facts
believed to be at issue, and the person’s mailing address.

(4) The Council shall determine whether any issue identified
in a request for contested case hearing is significant as defined in
OAR 345-001-0010 or otherwise justifies a hearing.

(a) If the Council finds any issue identified in the request to
be significant or to justify a hearing, the Council shall conduct a
contested case hearing governed by the applicable provisions of
OAR 345-015-0002 to 343-015-0085. The scope of the contested
case hearing shall be limited to the issues that the Council found
significant or sufficient to justify the hearing;

(b} If the Council does not find any issue identified in the
request to be significant or to justify a hearing, the Council shall

deny the request for contested case hearing. This denial shall be in
writing and shall state the basis for the denial. The Council may
then adopt, modify or 1eject the proposed order,

(5) If no contested case hearing is requested, the Council
shal} decide, at its next meeting following expiration of the 30 day
period following issuance of the department’s proposed ozder,
whether to adopt, modify or reject the proposed order.

(6) In evaluating a request for an amendment under this rule,
the Council shall limit its consideration to the effects which may
be produced by the proposed change or addition to the site or
facility described in the request for amendment. In considering
those effects, the Council shall apply state statutes, administrative
rules, and local government ordinances in effect on the date the
amended Site Certificate is executed.

Stat. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 1-1993, f, & cert. of. 1-15-93; EFSC 5-1994, £ & cert. ef. 11-30-
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345-027-0080

Review of Request By Certificate Holder For Expedited
Amendment, Opportunity For Hearing After Amendment is
Granted

{1} A certificate holder may request the Council Chair to
grant expedited review of an amendment request. A request for
expedited amendment shall include:

(2) Reasons why the certificate holder needs expedited
review of its request;

(b) An analysis of the requested armendment with respect to
the factors in QAR 345-027-0050(1); and

(c} An explanation why the need for expedited process arose
and could not have reasonably been foreseen by the certificate
holder.

(2) The Council Chair may grant a request for expedited
review if a delay would unduly harm the certificate holder and if
the requested amendment would not likely result in a significant
adverse impact to any Council standard. If the Council Chair
decides that the request may not be reviewed on an expedited
basis, the request shall be treated as an amendment request
pursuant to OAR 345-027-0070. The Council Chair shall issue a
written decision as soon as is reasonably practicable. If the request
is denied, the Council Chair shall give an explanation of the rea-
sons for the denial.

(3) Requests for expedited amendment which are granted by
the Council Chair shall be processed as follows:

{2} Within seven (7) days of a decision by the Council Chair
that expedited review is warranted, the department shall circulate
the amendment request to affected state and local agencies, as
provided in OAR 345-020-0040, asking that comments be made
on the request within not more than 15 days. In addition, the
department shall notify all persons on the Council’s mailing list of
the expedited review. This notice shall specify a date, not more
than 15 days after the date of the notice, by which comments must
be received.

{b) Within 30 days of receipt of a request for expedited
review of a Site Certificate amendment, the department shall issue
a proposed order, recommending approval, modification or
disapproval of the requested amendment, If approval is
recomtended, the proposed order shall include any new or
modified conditions recommended, and explain why expedited
Council action was warranted. The department shail send notice
of the proposed order to the persons on the Council’s mailing list
and any special list established for the amendment. This notice
shall include information on the availability of the proposed order,
the date of the Council meeting when the temporary amendment
pursuant to subsection (3)(c) of this rule will be considered, and
the deadline for any person to request a contested case review of
the Council’s order;

{c) After considering the proposed order, the Council may
issue an order temporarily amending the Site Certificate priof to
any opportunity for a contested case hearing;

(d) In evaluating a request for an amendment under this rule,
the Council shall limit its consideration to the effects which may
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be produced by the proposed change or addition to the site or
facility described in the request for amendment. In considering
those effects, the Council shall apply state statutes, administrative
rules, and local government ordinances in effect on the date the
amended Site Certificate is executed.

(4) Any person may, by written request submitted to the
department within 15 days of the date of the Council’s order
issued pursuant to subsection (3)(c) of this rule, ask that the
Council hold a contested case hearing on the Council’s order. A
person requesting contested case review shall provide a
description of the issues to be contested, a statement of the facts
believed to be at issue, and the person’s mailing address.

(5) The Council shall determine whether any issue identified
in a request for contested case hearing is significant as defined in
OAR 345-001-0010 or otherwise justifies a hearing.

(a) If the Council finds any issue identified in the request to
be significant or to justify a hearing, the Council shall conduct a
contested case hearing govermned by the applicable provisions of
OAR 345-015-0002 to 345-015-0085. The scope of the contested
case hearing shall be limited to the issues that the Council found
significant or sufficient to justify a hearing.

{b} If the Council does not find any issue identified in a
request for contested case hearing to be significant or to otherwise
justify a hearing, the Council shall deny the request for contested
case hearing. This denial shall be in writing and shall state the
basis for the derial. The Council may then adopt, modify or reject
the proposed order.

(6) If no contested case hearing is requested, the Council
shall decide, at its next meeting following expiration of the 15 day
period following the date of the Council’s order, whether to
modify its temporary order or to allow it to stand as previously
issued.

(7) The certificate holder shall not abuse this rule by failing
to make timely application for an amendment, thus creating the
need for expedited review.

Stat. Auth.: ORS Ch. 469

Stats. ITmplemented: ORS

Hist.: EFSC 1-1993, f, & cert. ef, 1-15-93; EFSC 5-19%4, f. & cert. ef. 11-30-
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345-027-0090
Petition by Any Person to Apply Subsequent Laws or Rules

(1} Any person, other than the certificate holder, may petition
the Council to amend a Site Certificate to make applicable to a
facility for which a Site Certificate has been issued, a local
government ordinance, statute or Council rule adopted after the
date the Site Certificate was executed.

(2) A petition filed pursuant to this rule shall contain the
following:

(2) The name and address of the petitioner;

(b) The name and address of the certificate holder;

{¢) The facility for which the Site Certificate in question was
granied and its location;

(d) Identification of the local government ordinance, statute
or Council rule that petitioner seeks to have applied to the facility;

(e) The particular facts that demonstrate that failure to apply
the ordinance, statute or rule identified in subsection (d) presents a
significant threat to the public health or safety or to the environ-
ment; and

(f) The sections of the Site Certificate, including any terms or
conditions, which the petitioner proposes should be changed,
deleted or added. '

(3) Upon receipt of a petition to amend pursuant to this rule,
the department shall send a copy of the petition to the certificate
holder along with a notice stating the date by which the certificate
holder must file a response to the petition. The departmment also
shall notify the persons on the Council’s mailing list and affected
state agencies and local governinents.

(4) Within 60 days after receipt of the petition, the depart-
ment shall issue a proposed order recommending approval,
disapproval or modification of the petition. The proposed order
shall include any new or modified conditions in the Site
Certificate necessary if compliance with a later-adopted or

amended statute, rule or local government ordinance is required.
The department shall send notice of the proposed order to the
persons on the Council’s mailing list and any special list
established for the amendment.

(5) Any person may, by writlen request submitted to the
department within 30 days of the issuance of the proposed order,
ask that the Council hold a contested case hearing on the issues
raised in the proposed order. A person requesting a contested case
hearing shall provide a description of the issues to be contested, a
statement of facts believed to be at issue, and the person’s mailing
address.

(a) If the Council finds that any issue raised in the request for
contested case hearing is significant, as defined in QAR 345-001-
0010, or otherwise justifies a hearing, then the Council shall
conduct a contested case hearing pursuant to applicable provisions
OAR 345-015-0002 to 345-015-0085;

(b} If the Council determines that the request does not raise a
significant issue or otherwise justify a hearing, the Council shall
deny the request for contested case hearing and give the basis for
its denial in writing and adopt, modify or reject the proposed
order;

(c) Notwithstanding subsection (5)(b) of this rule, if the
department’s proposed order recommends approval of the petition
to amend the Site Certificate based on a clear showing of a
significant threat to the public health, safety or the environment,
the Council shall grant a contested case hearing to the certificate
holder upon request.

(6) If no contested case hearing is requested, the Council
shall decide, at its next regular meeting following expiration of the
deadline for requesting a contested case hearing, whether to adopt
as presented, modify, or reject the proposed order,

(7) The Council may adopt a proposed order issued pursuant
to section (4) of this rule, which imposes new requirements in the
Site Certificate, only if the certificate holder agrees to the
proposed order, or if the proposed order makes a clear showing of
a significant threat to public health, safety or the environment that
will be alleviated by the adoption of the proposed order.

Stat. Auth.: ORS Ch. 469

Stats. [mplemented: ORS

Hist.: EFSC 1-1993, f. & cert. ef. 1-15-93; EFSC 5-1994, f, & cert. ef. 11-30-

94

345-027-0095
Petition by Site Certificate Holder to Apply Subsequent Laws
or Rules :

The holder of a Site Certificate may petition the Council to
make applicable to the facility, through an amendment to the Site
Certificate, any statute, local government ordinance or Council
ruie adopted after the date the Site Certificate was executed.

(1) A petiton filed pursuant to this section shall contain the
following: : :

{a) The name and address of the certificate holder;

(b) The name and location of the site and the facility;

(c) Identification of the statute, local govemment ordinance
or Council rule that the certificate holder desires to have applied
to the facility, and any resulting amendments proposed to the
terms and conditions of the Site Certificate;

(d) A description of the purpose of and reasons for having the
statute, local government ordinance or Council rule apply to the
facility; and

(e) The impact of applying the new statute, ordinance or
Council rule on public health and safety, on the environment, and
on the findings which form the basis for the Site Certificate.

(2) Upon receipt of a petition pursuant to this rule, the
department shall send a summary of the petition to the persons on
the Council’s mailing list for the facility in question and to
affected state agencies and local governments, along with a notice
stating the date by which any person must file a response to the
petition.

(3) Within 60 days after receipt of the petition, the
department shall issue a proposed order recommending approval,
disapproval or modification of the petition, including any new or
modified conditions in the Site Certificate necessary if application
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of a new statute, rule or local government ordinance is granted by
the Council. The department shall send notice of the proposed
order to the persons on the Council’s mailing list and any special
list established for the amendment. :

(4) Any person may, by written request submitted to the
department within 30 days of the issuance of the proposed order,
ask that the Council hold a contested case hearing on the issues
raised in the proposed order. A person requesting a contested case
hearing shall provide a description of the issues to be contested, a
statement of facts believed to be at issue, and the person’s mailing
address.

(a) If the Council finds that any issue raised in the request for
contested case hearing is significant, as defined in OAR 345-001-
0010, or otherwise justifies a hearing, then the Council shall
conduct a contested case hearing pursuant to applicable provisions
of QAR 345-015-0002 to 345-015-0085;

(b) If the Council determines that the request does not raise a
significant issue or otherwise justify a hearing, the Council shall
deny the request for contested case hearing and give the basis for
its denial in writing and adopt, modify or reject the proposed
order.

(5) If no contested case hearing is requesied, the Council
shall decide, at its next regular meeting following expiration of the
deadline for requesting a contested case hearing, whether to adopt
as presented, modify, or reject the proposed order.

Stat. Auth.: ORS Ch. 469

Stats, Implemented: ORS

Hist: EFSC 5-1994, f. & cert. ef. 11-30-54

345-027-0100
Transfer of Certificate

(1) No Site Certificate or any part of a facility mcluded n a
Site Certificate issued under this chapter shall be transferred or
assigned to any persomn, or in any manner disposed of, directly or
mdirectly, uniess the Council gives its consent in writing.

(2) Involuntary transfer of ownership of a site or facility for
which a Site Certificate has been issued, shall not include the right
to construct or operate the facility. The right to construct or
operate the facility may be transferred only under the provisions
of this rule.

(3) The potential transferee shall submit an application for
transfer of a Site Certificate to the department. The application
shall include the same information as required by OAR 345-021-
0010¢13(a), (d) and (k), unless otherwise allowed by the Council.

{4) The Council may require any person whe submits an
application for transfer of a Site Certificate under the provisions
of this rule to submit a written consent from the current Certificate
holder, or a certified copy of an order or judgment of a court of
competent jurisdiction, attesting to the person’s right, subject W
the provisions of ORS Chapter 469 and the rules of this chapter, to
possession of the facility involved.

(5) The department shall mail notice of receipt of the
application for transfer to all persons on the Council’s general
mailing list, including the current certificate holder. The Council
shall hold an informational hearing at its next regular meeting
following the mailing of the notice. The informational hearing is
not a contested case hearing. Following the hearing the Council
shall approve an application for transfer of a Site Certificate if the
Council determines that:

(a) The applicant satisfies the provisions of OAR 345-022-
0010 and 345-022-0050; and

(b) The applicant is lawfully entitled to possession or control
of the facility described in the Site Certificate at issue; and

(¢) The applicant agrees to abide by all tlie terms and
conditions of the Site Certificate to be transferred as determined
by the Council; and

(d} The facility complies with any other statutes and rules,
adopted after the Site Certificate was issued to the transferor, that
the Council determines should be made applicable to the
transferred facility.

Stat. Anth.: ORS Ch. 469

Suzats. Implemented: ORS

Hist.: EFSC 1-1993, f. & cert. f. 1-15-93; EFSC 5-1994, f. & cert. ef. 11-30-
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345-027-0110
Application for Termination of Site Certificate

(1) Any Site Certificate holder may apply to the Council for
permission to retire a facility and surrender a Site Certificate
voluntarily. An application to terminate a Site Certificate shall be
made within two years following permanent cessation of
operations . An application for termination of a Site Certificate
shall be accompanied, or preceded, by a proposed final retirement
plan for the facility and site.

(2) The proposed final retirernent plan shall include:

{a) A plan for retirement with a description of activities
involved. A plan is acceptabie if it provides for completion of
retirement without significant delay, consistent with protection of
the public health, safety and the environment;

(b) A description of actions t{o be taken to protect occu-
pational and public health and safety and the environment; and

(c) An updated detailed cost estimate, comparison of that
estimate with present funds set aside for retirement, and a plan for
assuring the availability of adequate funds for completion of
retirement.

(3) The department shall mail notice of the receipt of an
application for termination of a Site Certificate to all persons on
the Council’s general mailing list and any special mailing list set
up for the Site Certificate. In addition, the department shall notify
and ask for comments from those tribes, officers and agencies
listed in OAR 345-020-0040.

(4) The Council shall review the proposed final retirement
plan, considering any comments received from the public, tribes,
officers and agencies referred to in section (3) of this rile. If the
Council determines that the proposed final retirement plan
demonstrates that the retirement will be performed in accordance
with the rules of this chapter and applicable conditions in the Site
Certificate and will not endanger the health and safety of the
public or the environment, the Council may approve the final
retirement plan, subject to such conditions and limitations as it
deems appropriate and necessary, and may issue an order
authorizing retirement. The Council’s order may be appealed
pursuant to ORS 183.480.

(5) The Council may terminate, by order, the Site Certificate
for which an application for termination has been submitted under
section (1} of this rule if it determines that the retirement has been
performed in accordance with the approved final retirement plan
and the Council’s order authorizing retirement issued pursuant to
section (4) of this rule.

Star. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 1-1993, £, & cert ef. 1-15-93; EFSC 5-1994, f. & cert. ef. 11-30-
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DIVISION 29

NOTICE OF VIOLATION, CIVIL PENALTIES,
REVOCATION OR SUSPENSION

345-029-0000
Policy

(1) The purpose of the Council enforcement program is to
protect the health and safety of the public and the environment by
ensuring compliance with the terms of a Site Certificate, 2
Radioactive Material Transport Permit and applicable statutes,
rules and orders of the Council and by obtaining prompt
correction of violations. The department or the Council may im-
pose a sanction for: -

(a) A violation of any term or condition of a Site Certificate
or Radioactive Material Transport Permnit;

(b} A violation of any applicable provision of ORS Chapter
469, any rule promulgated or administered by the Council, or any
order of the Council; or )

(c) A history of non-compliance by the certificate holder with
applicable rules or license requirements of more than one other
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state agency having enforcement jurisdiction.

(2) The Council Secretary has discretion to issue a Notice of
Violation, except that the Council may instruct the Secretary to
issue a Notice of Violation. Factors considered in deciding
whether conditions or circumstances warrant issuing a Notice of
Violation are: ‘

(a) Did the responsible party report the conditions or
circumstances?

(b) Are the conditions or circumstances limited to the
possible violation of a reporting requirement?

{c) Are the conditions or circumstances the result of
ambiguous language in the requirement in question?

(d} Are the conditions or circumstances the result of a change
to the design, construction, operation or retirement of the facility
which the certificate holder deemed, after reasonable analysis, not
to require an amendment of the Site Certificate, as provided in
OAR 345-027-0050(2)?

(e) Has the violation in question been cited by any other state
agency having jurisdiction?

(f) Are the conditions or circumstances within the control of
the responsible party?

Stat, Auth.: ORS Ch. 469

Stars, Implemented: ORS

Hist.: EFSC 5-1994, f. & cert. ef, 11-30-94; EFSC 1-1995, f. & cert. ef. 5-15-

95

345-029-0005
Definitions

As used in this division the following definitions apply:

(1) “Responsible Party” means:

(a) A certificate holder;

(b) A radioactive material transport permit holder; or

{c) Any person otherwise subject to the requirements of this
Chapter.

(2) “Council Secretary” means the Administrator of the
Facility Reguiation Division, Oregon Department of Energy.

(3) “Compliance Audit” means a program established by the
responsible party to evaluate and ensure compliance with
applicable rules, statutes, Site Certificate conditions or Radlo-
active Material Transport Permit requirements.

Stat. Auth.: ORS Ch. 469

Stats. Implemented; ORS

Hist.; EFSC 1-1995, £, & cert ef. 5-15-95

345-029-0010
Report by a Responsible Party

The responsible party shall make reports as specified in these
rules and in the Site Certificate or Radioactive Material Transport
Permit. Whenever a responsible party becomes aware of
conditions or circumstances that may violate the terms of a Site
Certificate, the requirements of OAR 345 Division 50, or a
Radioactive Material Transport Permit, the responsible party shall:

(1) As soon as reasonably possible, notify the department of
the conditions or circumstances that may constitute a violation,
giving all pertinent facts inciuding an estimate of how long the
conditions or circumstances have existed, how long they are
expected to continue before they can be corrected, and whether
the conditions or circumstances were discovered as a result of a
regularly scheduled compliance audit.

(2) As soon as reascnably possible, initiate and complete
appropriate action to correct the conditions or circumstances and
to minimize the possibility of recurrence.

{3) Submit to the department a written report within 30 days
of discovery. The report shall contain:

(a) An assessment of the impact on the resources considered
under the standards of Divisions 22 and 24 of this chapter as a
resuit of the reporied conditions or circumstances;

(b) A discussion of the cause of the reported conditions or
circumstances;

(c) The date of discovery of the conditions or circumstances
by the responsible party.

{d) A description of immediate actions taken to correct the
reported conditions or circumstances; and

(e} A description of actions taken or planned to minimize the
possibility of recurrence.

Star. Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 5-1994, f. & cert. of. 11-30-9¢; EFSC £-1995, f, & cert. ef. 5-15-

95

345-029-0020
Notice of Violation

(1} If the department determines, either upon inspection as
provided for in OAR 345-026-0050, 345-060-0007 or by other
means or upon receipt of a report from the responsible party under
OAR 345-029-0010, that there has been a violation for which
sanctions may be imposed pursuant to QAR 345-029-0000, the
department may serve a Nouce of Violation upon the responsible
party. Service of the Notice of Violation shall be by personal
service or by first class, certified or registered mail.

(2} A Notice of Violation shall include:

(a) A reference to the statute, administrative rule, Council
order, or term or condition of a Site Certificate, or Radioactive
Material Transport Permit violated as determined by the depart-
ment;

(b) A statement of the facts upon which the department based
its determination that a violation occurred, including the date of
discovery;

(c) A requirement for the responsible party to provide a
written response to the Notice of Violation within 30 days or other
specified time;

(d) A statement of the responsible party right to a hearing as

- provided for in OAR 345-025-0070 if a notice of civil penalty is

later issued pursuant to OAR 345-029-0060; and

(¢} The departiment’s classification of the violaton, including
a statement of the consideration given to the following factors:

(A} The performance of the responsible party in taking
necessary or appropriate action to correct or prevent the violation;

(B) Any similar or related violations by the responsible party
in the previous 36 months; and

(C) Any adverse impact of the violation on public health and
safety or on resources protected by Council standards.

Stat, Auth,; QRS Ch. 465

Stats, [mplemented: ORS

Hist.: EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 1-1995, £ & cert. ef. 5-15-

95

345-029-0030
Classification of Violations

The department shall determine the classification of a
violation based upon severity and considering the guidelines in
this rule, The department may issue a Notice of Violation for
Class I or Class II violations. The department may, if special
circumstances warrant, determine a classification at variance from
the guidelines listed below:

(1) In general, the following violations are classified as Class
1 violations:

(a) Violation of a term or condition of a Site Certificate or
Radioactive Material Transport Permit.

{b) Violation of an order of the Council.

(c) Violation of any applicable rule in divisions 22 through
60 of this chapter.

(d) Violation of any applicable provision of ORS Chapter
469,
(2) In general, any Class I violation may be escalated to a Class II
violation. Factors the department may consider in escalating a
Class I violation to Class II include whether the responsible party
reported the conditions or circumstances of the violation, the
duration of the violation, whether prompt and effective corrective
actions were implemented, the impact on public health and safety
or on resources protected by Council standards, and the past
performance of the respensible party. To be escalated to Class II,
the violation must meet one of the following criteria:

(2) It is a repeated violation. In deciding on escalation of the
severity level based on repetitiveness, the Council and department
will consider whether the successive violation could reasonably
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have been prevented by the responsible party by taking appro-
priate corrective actions for a prior violation;

(b) It resulted from the same underlying cause or problem as
a prior violation;

{c) It is a willful violation; or

{d) The violation results in a significant adverse impact on
the health and safety of the public or on the environment.

Stat. Auth.; ORS 469.470

Stats. Implemented; ORS 469.603, 469.992

Hist.: EFSC 5-1994, f. & cert. ef. 11-30-94; EFSC 1-1995, . & cert ef. 5-15-

95; EFSC 3-1995, f. & cert. ef, 11-16-95

345-029-0040
Response to Notice of Violation

The written response required by QAR 345-029-0020(2){(c)
shall include, as a minimum:

(1} Admission or denial of the viclation; and

(2} If the violation is admitted:

{a) The comective action taken, and resuits achieved,;

(b} Corrective action which will be taken to minimize the
possibility of recurrence;

(¢) The date when full compliance will be achieved; and

(d) If suitable corrective actions cannot be determined within
the 30-day or other time period specified in the Notice of
Violation, then the responsible party shall provide a preliminary
response, which will provide a date by which a final response will
be forthcoming.

Stat. Auth,; ORS Ch. 469

Stats. Implemented: ORS

Hist.: EFSC 5-1994, . & cert. ef. 11-30-94; EFSC 1-1995, {. & cer. ef. 5-15-

95

345-029-0050
Enforcement Conference

(1) When, pursuant to OAR 345-029-0030(2), the department
determines a Notice of Violation involving a Class H violation
may be warranted, the departrnent shall provide the responsible
party an opportunity for an enforcement conference €0 discuss the
cause and consequences of the violation and to describe the
corrective actions taken. The departnent may use information
discussed at the conference in determining the appropriate
enforceinent action.

{2) Following any enforcement conference, the department
will confirm or amend the classification of the violation.

Star, Auth.: ORS Ch. 469

Stats. Implemented: ORS

Hist.; EFSC 5-1694, . & cert, ef. 11-30-94; EFSC 1-1995, f. & cext. ef. 5-15-

95

345-029-0060
Civil Penalties

(1) Following the responsible party’s response to the Notice
of Violation under OAR 345-029-0040 and any enforcement
conference, a civil penalty may be assessed for any Class I
violation. The amount of the civil penalty, if any, shall be
determined as follows:

{a) Base amount:

(A) $1000 per day from the date of discovery for a violation
of a Site Certificate condition, or $2000 per day from the date of
discovery for such violation if the department determines that
substantially the same violation occurred within the preceding 36
months; or

(B) $100 per day from the date of discovery of a violation of
a condition of a Radioactive Material Transport Permit or of the
rules of Divisions 50 and 60 of this Chapter; or

(C) $2000 per day from the date of discovery for a violation
of an enforcement order of the Council, or $5000 per day from the
date of discovery for such violation if the department determines
that substantialiy the same violation occurred within the preceding
36 months.

(b} The base amount may be multiplied by a factor of:

(A) 3.0 if the department determines the violation was
intentional or reckless; or

(B} 5.0 if the department determines the violation was
intentional or reckless and the violation invelved a requirement
relating to public health, safety or the environment.

(c) The base amount may be multiplied by either or both of
the following factors:

(A} 0.75 if the violation was corrected within the time
required to respond to the Notice of Violation and if the certificate
holder has produced a plan adequate te minimize the possibility of
recurrence; and

(B} 0.8 if the certificate holder reported the conditions or
circumstances of the violation as a result of a routine aundit
conducted as part of an ongoing comprehensive compliance audit
program.

(d) The base amount shall not be reduced under subsection
(¢) of this section if the department determines an increase in the
base amount is warranted under subsection (b) of this section.

(2) A notice of assessment of civil penalty shall include:

(a) The department’s analysis of the violation(s) in lLight of
the criteria above;

(b) The amount of the assessment;

(c) A proposed order assessing the civil penalty; and

(d) A statement of the responsible party’s Tight to a hearing
as provided for in QAR 345-029-0070. .

{3) Service of a notice of assessment of civil penalty shalt be
by personal service or by certified or registered mail.

Stat. Auth.; ORS Ch. 469

Stats. Implemented: ORS

Hist: EFSC 5-1994, £, & cert ef. 11-30-94; EFSC 1-1995, £. & cert. ef. 5-15-

35

345-029-0070
Hearing

(1) Within 20 days from the date of mailing of a notice of
assessment of civil penalty, a responsible party may submit to the
department a written request for a hearing. The request for hearing
shall be considered made on the date that the request is
postmarked.

{2) I a hearing is requested within the time prescribed in
section (1) of this rule, the hearing shall be conducted under the
provisions of OAR 345-015-0002 to 345-015-0085 applicable to
contested cases.

(3) If the responsible party does not request a hearing within
the time prescribed in section (1) of this rule, the department’s
proposed order assessing a civil penalty issued under OAR 345-
029-0060(2), shall become final.

{4) If a responsible party requests a hearing but fails to
appear, the department’s proposed order assessing a civil penalty
issued under OAR 345-029-0060(2) shall become final upon a
prima facie case made on the record of the department.

Stat. Aath.: ORS Ch, 469

Stats. Implemented: ORS

Hist: BFSC 5-1994, f. & cert. ef, 11-30-94; EFSC 1-1995, f. & cert. ef. 5-15-

95

345-029-0080
Payment of Penalty

A civil penalty imposed under this division becomes due and
payable 10 days after the order imposing the civil penalty
becomes final by operation of law or on appeal. If the amount of
the penalty is not paid within 10 days after the order becomes
final, the order may be recorded with the county clerk in any
county of this state. The clerk shall thereupon record the name of
the person incurring the penalty and the amount of the penalty in
the County Clerk Lien Record.

Stat. Auth.: ORS Ch. 465

Stats. fmplemented; ORS

Hist.: EFSC 5-1994, f. & cert. ef. 11-30-94

345-029-00%0
Council Consideration of Mitigating Factors

Notwithstanding OAR 345-029-0080, the Council in its order
upon a hearing pursuant o OAR 345-029-0070 may rescind or
reduce a civil penalty imposed under this division upon a showing
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by the responsible party incurring the penalty that imposition of
the penaity would be an unreasonable economic and financial
hardship, that the responsible party has taken prompt and effective
action to correct the violation and ensure that it will not be
repeated, or that the certificate holder reported the conditons or
circumstances of the violation as a result of a routine audit con-
ducted as part of an ongoing comprehensive compliance audit
program,

Stat. Auth.: ORS Ch. 469

Staws. Implemented: ORS

Hist; EFSC 5-1994, f, & cext. ef. 11-30-94; EFSC 1-1995, f. & cert, ef. 5-15-
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345-029-0100
Revocation or Suspension of Certificate

Any Site Certificate granted by the Council pursuant to this
chapter may be revoked or suspended. Revocation or suspension
of a Site Certificate requires a contested case hearing pursuant to
OAR 345-015-0012 through 085, The initiation of a contested
case hearing to suspend or revoke a Site Certificate requires a
majority vote of the Council or a request from the department and
shall be based on any one of the following grounds:

(1) Any material false statement in an application for a Site
Certificate or in the supplemental or additional statements of fact
or studies required of an applicant when a true answer would have
warranted the Council's refusal to certify in the first instance;

(2} Any failure to comply with the terms or conditions of the
Site Certificate; or

(3) Any violation of any of the provisions of ORS 469.300 to
469.570, 469.590 to 469.621, 469.930 and 469.992, any
administrative rules adopted pursuant to the foregoing provisions
including but not lirnited to OAR Chapter 345, or any order of the
Council,

(4) If the Site Certificate is subject to ORS 469.410, having
been executed prior to July 2, 1995, for viclations of the
provisions of ORS 469.300 to 469.520 or for the failure to comply
with applicable health or safety standards.

Star. Auth.: ORS 469.470

Stats. Implemented: ORS 469.440

Hist.: EFSC 5-1994, f, & cert. ef. 11-30-94; EFSC 3-1995, f. & cert. ef. 11-16-
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DIVISION 30
RESEARCH REACTORS

Reporting of Operating Information from Regéarch and
Other Reactors Which Produce Less Than 208,000 Thermal
Kilowatts

345-030-0005
General

This rule applies to each research of other reactor in the State
of Oregon which is designed to prodyée less than 200,000 thermal
kilowatts. The intent of the ruleAs to assure that the Energy
Facility Siting Council is contipfially advised, by means of the
reports required below, of the opferation of such reactors.

For some occurrences, j€lephone notification of the Council
is required. A call list for spch notification wilt be provided by the
Council. '

Stat. Auth.: ORS Ch,

Stats. Implemented: @RS

Hist.: NTEC 4, £. ¥0-4-72, ef. 10-15-72; NTEC 5, . 1-19-73, ef. 2-1-73

345-030-0010

ual Reports of Environmental Effects. By August 1
endar year, a report shall be provided to the Council
which £ontains the following information relative to reactor
opergtion during the previous calendar year:

{a) The total amounts (measured or calculated) of radio-
tivity released to the environment in gaseous, liquid, or solid

- regulations.

effluents;

(b) The radionuclides present in these effluents, and the
quantities of principal radionuclides:

(c) The ocation and magnitude of the maximum measured or
calculated direct radiation level in unrestricted areas from;

(A) Direct radiation from the facility;

(B} Direct radiation from facility effluents,

(d) A description of the general methods and the results of
environmental monitoring.

(2) Notification of Incidents:

(a} The Council shall be promptly notified by tel¢gphone of
any incident or condition relating to the operation of the reactor
which could have prevented a nuclear system from performing its
safety function as described in the Technical Specifi¢ations or in
the safety analysis report. A report shall be submitjed in writing
within ten days of the occurrence;

(b} The Council shall be notified in writing 30 days of
its occurrence of any substantial variance from performance
specification contained in the safety analysis/report or in the
Technical Specifications.

(3) Reports of Overexposures (from the reactor and its
effluents) and Excessive Levels or Concentrations:

(a) The Council shall be promptly notified by telephone in
the event of the following:

(A) Exposure (from the reactor or its effluents)
of the whole body of any individual t¢ 25 rems or more of
radiation; exposure of the skin of tife whole body of any
individual of 150 rems or more; or expdsure of the feet, ankles,
hands, or forearms of any individual/to 375 rems or more of
radiation; or

(B) The release of radioactive /material in concentrations
which, if averaged over a period of 24 hours, would exceed 5,000
times the applicable limits spe¢ified for such material in
appropriate sections of U.S. Nuclear Regulatory Commission
regulations.

(b} The Council shall be
hours in the event of the following:

(A} Exposure (from the repctor or its effluents) of the whole
body of any individual to 5 rerds or more of radiation; exposure of
the skin of the whole body of Any individual to 30 rems or more or
radiation; or exposure of the/feet, ankles, hand, or forearms to 75
rems or more of radiation; o

(B) The release of rddioactive material in concentrations
which, if averaged over a/period of 24 hours, would exceed 500
times the applicable limits specified for such materials in
appropriate sections of U.S. Nuclear Regulatory Commission

tified by telephone within 24

{(c) The Council shall be notified in writing within 30 days of
each:

{A) Exposure/(from the reactor or its effluents) of an
individual to radiation or concentrations of radioactive material in
excess of any applicable limits specified in U.S. Nuclear
Regulatory Commfission regulations or in the operating license for
the reactor;

(B) Leveld of radiation or concentrations of radioactive
material {not ifivolving excessive exposure of any individual) in
an unrestricted area in excess of ten times any applicable limit
specified in V.S, Nuclear Regulatory Commission regulations or
in the operating license for the reactor;

(C) Each report required by paragraphs (A} and (B) of this

radicacfive material involved; the cause of the exposure, levels or
concentrations; and corrective steps taken or planned to assure
againgt a recurrence.
4) Comrespondence with Other State or Federal Agencies. A
copy¥ shall be provided to the Council of each report related to
readtor operations which is submitted to a state or federal agency,
extept for material withheld from public disclosure under 10
R, Part 2, Section 790,
[Publications: The publicaton{s) referred to or incorporated by reference in
this mle are available from the Energy Facility Siting Council.]
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